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SUBJECT INDEX 


Accounts—Settlement of—Reopening G4 

Administration of Evacuee Property Act (31 

of 1950), S. 7 — See also (1) Administration of 

Evacuee Property 
Ordinance (27 of 
1949). S. 7 1626 
(2) Constitution of India 
(1950), Art. 226 
' 184c 

-S. 7 —Jurisdiction—Order for delivery of pos. 

session of property in possession of mortgagee_ 

Failure to issue notice — Waiver of objection to 
jurisdiction—Effect — (Civil P. C. (1908), S. 9) 

184a 

- S. 26 — Sec Constitution of India (1950), 

Art. 226 _ 184 c 

Administration of Evacuee Property Ordi¬ 
nance (27 of 1949), S. 7—See also Constitution 
of India, Art. 226 l*s9c 

I-& ^ — Duty of custodian to give notice 

under S. 7—Defective notice—Effect_All reme- 

dies under Ordinance exhausted—Aggrieved per¬ 
son can approach High Court under Art. 226 _ 
(Constitution of India, Art. 226) - (Administration 
of Evacuee Property Act (31 of 1950), S 7) 1626 
Benami—Property acquired by father—Name of 

minor son also shown in ‘Putta’ of property_ 

Titlo in property whether conferred on son 286 
(Bikaner) Prevention of Eviction Order 
( 1942)—See under Houses and Rents 
B ikaner State Pre-emption Act (l of 1919), 
S. 10 1 1), Cl. (8) —‘Community’, meaning of — 
(Words and Phrases) 52 

Certiorari —See under Constitution of India, 
Art. 226 

Civil Procedure Code (5 of 1908), Preamble — 
See Precedents (FB) 7a 

- S. 9—Sec also (l) Administration of Evacuee 

Property Act (1950), 8. 7 

184a 

(2) Tenancy Laws — Jaipur 
Tenancy Act, S. 100: 128 

- S. 9 — Jurisdiction of Courts — Judgment 

without jurisdiction — Effect — Consent cannot 
confer jurisdiction 1846 

- S. 11 —First suit dismissed on preliminary 

point of non-joinder of party does not operate as 
res judicata—Second suit beyond competence of 
first Court—No res judicata 115a 

- S. 20 <a )—Plaintiff to prove that Court has 

jurisdiction to try suit 3la 

- S. 20 (a) — "Resides” — Residence means 

ordinary residence and not casual—Necessity of 
residence at time of filing of suit 316 

- S. 34—See also ibid, O. 34, R. 14 96 

- Ss. 34, 107 — Pendente lite and future 

interest—Decree silent as to—Power of appellato 
Court to allow suoh interest 1596 


Civil P. C. (contd.) 

-S. 38- Power of executing Court to go into 

question of jurisdiction 62 

- S. 48 — Revival of execution application_ 

Limitation Act (1908), Art. 182 66a 

S. 48 — Application giving supplementary 


list of properties to be attached _ Application is 
one for amendment- Application if made within 
12 years and before previous application is dis¬ 
posed of, is not against law — Limitation Act 

(1908). Art. 182 (5) 66s 

— S. 100 — Admissibility of documentary evi- 

dence 91a 

-S. 107-See ibid, S. 34 1596 

- Ss. 109 and 110 —Mnrwar State Ijlas-i-khas 

Rules — Rr. 18 (c) and 19 — Decree involving 
claim to or respecting property of the value of 
Rs. 4000 161a 

- S. 109— Leave wrongly granted — Hearing 

on merits—Marwar ljla3-i-khas Rules, R. 18 (a), 
(b) 1616 

- S. 110—See (1) ibid, S. 109 161a 

(2) Constitution of India, Articlo 
134 (1) (a) and (b) 11 

-S. 113 and O. 46, R. J—Decreo not subject 

to appeal—Reference can be made when no appeal 
is provided from decree—Suit for pre-emption — 
Appeal provided—No reference 10a 

- S. 113, Proviso — Referonco under, is only 

possible when validity of Act, Ordinance or Regu- 
lation or any provision thereof is involved—Ques¬ 
tion relating to law of pre-emption as based on 
custom and not on any Act—Reference cannot bo 
made 10c 

- S. 115—See also Houses and Rents—Matsya 

Premises (Rent Control) Ordinance (1948), Ss. 3 
and 10 596 

-S. 115, O. 9, R. 7 — Order “as to costs” — 

Revision. Order as to costs cannot be challenged 
in revision 12c 

-S. 115—"C aso" meaning of—Interlocutory 

order whether is "Case decided" 15a 

- S. 115, O. 6, R. 17 —Amendment of plaint 

refused—Revision 156 

- S. 115 —"Subordinate Court”—Mewar Pro¬ 
ceedings of tho Special Commissions Validating 
Act (17 of 1944), S. 6—Certiorari—Writ of 

(FB) 226 

- Ss. 115 and 151 — Striking out defence is 

material irregularity 157 

-S. 115 —"Subordinate Court” —Civil Conrb 

—Test 59a 

_ S. 141—See Houses and Rents—Jaipur Rent 

Control Order, 1947, Para. 12 36 

_ S. 144 — A standing surety for costs in suit 

hy B — Suit dismissed with costs against B — 
Decreo for costs realised from A —Decree for costs 
set aside— Proceedings by B under S. 144—Suit 
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a 


Civil P. C. (contd.) 

by A against B for recovery of amount realised 
from him held maintainable and not premature 

l8Sa 

.S.151—See also ibid, S. 115 157 

-S. 151 , 0. 41, R. 19 — Appeal dismissed for 


* ■ * i 

default — Application for restoration by legal re- 
presentative—Limitation—Limitation Act (1908), 
Art. 168 4 

- 0. 3 Rr. 1 and 4 — Presentation of applica¬ 
tion for leave to appeal to Supreme Court by clerk 
of Advocate General on behalf of Govt, is not 
according to law—(Constitution of India, Arts. 132 
and 133) 1H)6 

- 0. 3, R. 4—See ibid, 0. 3, R. 1 1806 

— 0. 6, R. 2 —Pleadings — Point not taken in 
pleadings — Issue framed — Objection in second 
appeal 72a 

-- 0. 6, R. 17—See also ibid, S. 115 156 

- 0. 6, R. 17 — Suit on basis of acknowledg¬ 
ment—Plaintiff misled into drafting such plaint 
owing to law laid down by late Chief Court of 
Jodhpur — Plaintiff allowed to amend plaint by 
incorporating original cause of action (FB) Id 

- 0. 9, Rr. 6, 8 —Order under R. 7_Effect 

12a 

' R- 6—Order striking off offence cannot 

be passed j26 

- 0. 9, R. 7—See ibid, S. 115 12c 

-0. 9, R. 8—See ibid, 0. 9, R. 6 12a 

——0. 18, R. 18 — Spot inspection by Court_ 

Observation made at, how not to bo used 16 

0. 19, R. 3 —Affidavit—Swearing of 90a 

j ?-' 24 —Decree for pre-emption passed 

conditional on payment into Court of certain sum 
within specified time - In default suit to stand 
dismissed _ Plaintiff not paying amount within 
time allowed, but filing appeal after expiration of 
S , uit , heId 8t00d dismissed by reason 
f * ,lure t0 deposit amount within 

held “ U9t be deemed t0 be 
against dismissal of suit and as such maintainable 

—£* f 2, 8 ,*’ 92 — 0ffi cer conducting sale 

Discre?o are f r gheSt bidd ° r t0 be P^chaser _ 

ciS r , efU£e to accepfc - not eser - 

S « e , 0rdered witho «t any application 
^ / h n ? Ule 89 ’ R - 90 " »• 91- Order te 

i3 appealable 169a 
chasine L ' f 4 - Mort 6»gee decree holder pur. 
SK? p n pert ?' m execution of his mortgage 

purchase mon P ey‘after ded Pe t r ° f balance of 

trance neld p^ r deductlDg amounfc of incu “- 
—0. « * S /~Bede ibid ;- °* S1 * K 84 2 

Peot ol claim arMng r “- 

gwfwSS? 

9a 


Civil P. C. (contd.) 

- 0. 34, R. 14, S. 3*?—Suit under 0. 34, R. 14 

—Power of Court, to grant interest not allowed 
in money decree 96 

- 0. 41, R. 2—New point—Raising of—Leave 

of Court 181c 

.0. 41, R. 19—See ibid, S. 151 4 

-0. 41, R. 27 (l) (b )—Power to admit addi- 


- - W r 

tional evidence—When to be exercised—Failure 
to record reasons—Revision 35 

-0. 46, R. 1—See also ibid, S. 113 10a 

- 0. 46, R. 1 —Statement of facts and Court’s 

opinion —Duty of Court 106 

- 0. 47, R . 1— “Any other sufficient reason 1 ’ 

—Failure to refer to certain documents in judg¬ 
ment 3 9a 

- 0. 47, R. 1 — “Error apparent on the face 

of the record”—Appellate Court reversing finding 
of trial Court without deciding incorrectness 
thereof 396 

- 0. 47, R. 2 — Application for review filed 

before Ijlas-i-Khas—Notice under 0. 47, R. 4 (2) 
issued by Rajasthan High Court—High Court as 
successor to Ijlas-i-Khas cannot dispose of appli. 
cation 134a 

—:— 0. 47, R. 2 — '‘Disposed of”—Meaning of 
— Abrogation of Rule by Ordinance 40 of 1949 
—Review of order of Ijlas-i-Khas — No notice 
issued _ Disposal by High Court _ (Rajasthan 
Appeals and Petitions (Discontinuance) Ordi¬ 
nance (40 of 1949), (as amended by Ordinance 
12 of 1950), Ss. 3 and 4) 17 g a 

Conflict of Laws 

——See Defence of India Rules (as applied to 
Marwar), R. 90 (c) 816 

Constitution of India (i960), Art. 13 - See 

Rnjasthan Food Grains Control Order (1949), 
U. -5 74o 

/TT , “7 S J*J lso Ra i“sthan Food Grains 

Control Order (1949), Cl. 25 74 a 

Art. 14 — Equality before the law or the 

f™} protection of the laws”_Reasonable classi- 
noation is permissible 

rTT^fn l 4, Ra i ast han Foodgrains 
Control Order (1949). Cl. 25-Validity 7 o c 

Art. 19~See ibid, Art. 14 7o c 

(V'f) ^(6)-See also Houses 

P»in2SwT? aja9th ^ Prem,£e3 (Requisition and 
Lviotion) Ordinance (11 of 19*9), S. l m 

/Irjs. 19 (1) (/) an d 31—Art. 19 (1) (f) has 

ZSCZZ 2 

Poodgrains Co JroHJrdw (19«70*2s***"*^ 

&£ ImT? 8 ^-*~ 

- Art. 31—See also (1) ibid. Art. 14 

(3) ibid, Art, 19 (1) (f) 


me " ning °' 
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Constitution of India ( contd .) 

- Art. 31 (2) — See (1) Houses and Rents — 

Rajasthan Premises 
(Requisition and 
Eviction) Ordinance 
(11 of 1949), S. 1 

137c 

(2) Rajasthan Foodgrains 
Control Order, 
(1949), Cl. 25 74/ 

- irt. 31 (a )— See Rajasthan Foodgrains 

Control Order (1949), Cl. 25 74e 

- Art. 132— See (1) Civil P. C. (1903), 0. 3, 

R. 1 1805 

(2) Limitation Act (1903), 

S. 12 (2) 180(i 

-,4r/. 133—See (1) Civil P. C. (1903), O. 3. 

R. 1 1805 

(2) Limitation Act (1903), 

S. 12 (2) 180a 

- Art. 134 (l) (a) and (b)— Suit for partition 

of plaintiff’s share in joint family property— 
Valuation — Substantial question of law — Civil 
P. C. (1908), S. 110 11 

- Art. 166 — Detention order by Rajasthan 

<3ovt-Order signed by Home Secretary — 

Express mention that Order was issued by Raj. 
pramukh—Order if not in accordance with law 

33a 

- Art. 226 — See also (1) Administration of 

Evacuee Property 
Ordinance (27 of 
1949), S. 7 1625 

(2) Constitution of Mar- 

war (1947), Arti¬ 
cle 18 (2) 

(FB) 22* 

(3) Houses and Rents— 

Jaipur Rent Con- 
trol Order (1947), 
S. 12 (2) 130 

(4) Limitation Act 

(1908), S. 12 (2) 
180a 

- Art. 226 —Certiorari, writ of—Stating of all 

relevant facts is necessary (FB) 22a 

- Art. 226 —Certiorari, writ of against Board 

of Revenue — Board of Revenue Ordinance (22 of 
1949), S. 13 (2) —Rules under—Rule G—Validity 

46 

- Art. 226— Application under—Two persons 

against whom two different orders under Cl. 25, 
Rajasthan Foodgrains Control Order were passed 
joining in one petition—Application is maintain¬ 
able when their case is exactly the same — Affi¬ 
davit filed by one of applicants in support of 
application held was sufficient 74 <j 

_ Art. 226 — Power under Art. 22G is unfet¬ 
tered by the restrictions given in S. 45, Specific 
Relief Act — High Court in a proper case can 
order Government to pay compensation to the 
applicant especially when there is no other re- 


Constitution of India (contd.) 
medy open to applicant — Government freezing 
and acquiring stocks of grain in possession of 
applicant under Cl. 25, Rajasthan Food Grains 
Control Order, 1949 — Grain sold away by Gov. 
eminent—Action of Government held illegal 

747* 

- Art. 226 — Application under — Delay— 

Grain freezed in March 1949—Applicant making 
representation to Government — On 3-1.1951 
applicant ordered by Government to sell grain at 
certain rate to certain person—Applicant taking 
time to make certain representations and after 
failure of such representations making applica- 
tion under Art. 226 of 28-2-1951 — Held, time 
had really to be counted from 3-1-1951 — Appli¬ 
cation held could not be dismissed on ground of 
delay 79a 

- Art. 226 —Another remedy open—Applica- 

tion on ground that Rajasthan Foodgrains Con¬ 
trol Order, 1949 was ‘ultra vires' and freezing of 
grain improper — Remedy by way of suit held 
barred by S. 16 of Essential Supplies (Temporary 
Powers) Act (1946) — Hence application could 
not be dismissed on ground of another remedy 
being open 796 

- Art. 226 —Writ of Prohibition — Inferior 

tribunals having no semblance of jurisdiction— 
Petitioner for writ unwillingly submitting due to 
circumstances — Prohibition can issue at his 
instance — (Municipalities—Jodhpur Municipal 
Act (1943), S. 27) 104c 

t_ Art. 226 —Executive heads wrongly usurp¬ 

ing appellate authority and passing orders— 
Writ of certiorari can issue to quash the orders— 
(Municipalities—Jodhpur Municipal Act (1943), 
S. 27) 104<i 

(_ Art. 226 —Another remedy open — Nomi¬ 

nation paper accepted by Officer-in-chargo of 
elections—Executive heads usurping appellate 
jurisdiction and rejecting nomination paper— 
Aggrieved party having his remedy by way of 
election petition — Yet High Court should issue 
writ—(Municipalities — Jodhpur Municipal Act 

(1943), S. 27) 104c 

_ Art. 226 —Patent error of law—Houses and 

Rents-Jaipur Rent Control Order (1917), S. 6 
(2) and Second Sch., S. 1 (b) (i) 107 

_ Art. 226 —Other remedy open—Remedy by 

suit under S. 42, Specific Relief Act held avail¬ 
able H® 

_ Art. 226 —Powers of High Court—Extent 

137c 

_ Art. 226 —Alternative remedy — Issue of 

writ of prohibition—(Marwar Village Panchayats 
Act (1945), S. 60) 144c 

_ Art. 226 —Suppression of true facts—Effect 

14G 

_ Art. 226 —Other remedy open ^ 151 

_ Art. 226 _Jurisdiction under—Nature of 

162a 
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Constitution of India (contd.) 

_ Art. 226 —Negligence — Non-appearance of 

applicant to contest defective notice under b. / 
of the Administration of Evacuee Property Ordi¬ 
nance (27 of 1949) due to some misunderstand¬ 
ing of procedure but this cannot be called negli¬ 
gence as to disentitle him to an order under 
Art 226—(Administration of Evacuee Property 

Ordinance (27 of 1949). S. 7) 162 ‘ 

_ Art. 226 —Negligence—Delay in filing appeal 

under ordinary law entirely due to action of 
Court itself—This is no negligence as to disentitle 
applicant to relief under Art. 226 lG'2d 

_ Art. 226 —Negligence — Applicant's appeal 

under ordinary law dismissed for default—No 
further steps taken for restoration — It is negli¬ 
gence and applicant cannot approach High Court 
under Art. 226 — But it is no negligence if the 
default is due entirely to his counsel, who failed 
to appear on account of his illness, which fact 
had been communicated to the Court 162e 
- Art. 226 —Order without jurisdiction—Con¬ 
sent to order — Petitioner’s right to challenge 
order subsequently—Other remedies—Inadequacy 
of—Plea inconsistent with allegations in written 
statement—Tenability—(Administration of Eva- 
cuee Property Act (1950), Ss. 7, 26)—(Evidence 
Aot (1872), S. 115) 184c 

+- Art. 226 (1 )—Writ of prohibition — Issue 

of'when alternative remedy is not availed of— 
(Houses and Rents — Rajasthan Premises (Re¬ 
quisition and Eviction) Ordinance (11 of 1949), 
S. 5) 137 <j 

- Art. 227 —Applicability — Order of Collec¬ 
tor fixing standard rent under S. 6 (2), Rent 
Control Order — Interference by High Court— 
(Rajasthan), Rent Control Order, S. 6 (2) 8 

- Art. 310 —Change by Government of condi. 

tions of service of past employees to their dis¬ 
advantage—Legality 17c 

——Art. 311 (2) — Applicability — Removal of 
civil servant on account of certain rules framed 
by Government 17b 

- Art. 372—See Houses and Rents — Rajas¬ 
than Premises (Requisition and Eviction) Ordi- 
nance (11 of 1949), S. 1 137a 

- Art. 385—See Houses and Rents — Rajas. 

than Premises (Requisition and Eviction) Ordi- 
nance (11 of 1949), S. 1 137 a 

Constitution of Mewar (1947) — Mewar Pro¬ 
ceedings of the Special Commissions Validating 
Aot (17 of 1944)—Validity (FB) 22k 

-—-Retrospective operation—Order dated 19-6. 
1 . °; “ he Commissioners deemed to have been 

appointed under Mewar Proceedings of the Spe¬ 
cial Commissions Validating Act (17 of 1944). 
in so far as it direoted the petitioners to contri. 
bate towards the payment of creditors beyond the 
a*? to reserved for such purpose declared to be 
without jurisdiction and hence set aside 

(FB) 22/ 

Art. 1 —Whether retrospective (FB) 22/ 


Constitution of Mewar (contd.) 

Art. 13 —Scope — Absolute equality not 

1 m n \ 


guaranteed 


(FB) 22(7 


auitvv* 

_ Art. 18 (2 )—Judicial and quasi-judicial tri¬ 
bunals_Commissioners appointed under Mewar 

Proceedings of the Special Commissions Validat¬ 
ing Act (17 of 1944) — Constitution of India, 
Art. 226 (FB) 22* 

Contract Act (9 of 1872), Ss. 23, 30 and 49— 
Forbidden by law—Forward contracts in bullion 
—Contract silent as to place of performance— 
Determination of place of performance — Con¬ 
tract forbidden by law of the place where part of 
it was to be performed—Enforceability—Defence 
of India Rules (as applied to Marwar), R. 90-C 

81 a 

-S. 30—See ibid, S. 23 81a 

_S. 38—See T. P. Act (1882), S. 84 725 


-S. 45>— Rent note describing M as owner of 

house— G also included and described as elderly 
lady of house—Tenant agreeing to pay rent to M 
and obtain receipt from her — M and G are not 
joint lessors — Payment of rent to G and accept¬ 
ance of the same by her, do not discharge tenant 

115b 

- S. 49-See ibid, S. 23 81a 

- S. 74—See T. P. Act (1882), S. 3 1S7 

Coart-fees Aot (7 of 1870), S. 10— Court pas- 
sing decree in plaintiff’s favour conditional on his 
paying court-fee within certain time—Suit to 
stand dismissed if court-fee was not paid within 
that time — Plaintiff failing to pay court-fee 
within time—Order about making good deficiency 
in court-fee held though not correct was not 
illegal—Order being good and operative suit held 
stood dismissed 1815 

Criminal Procedure Code (5 of 1S98), S. 14- 
See ibid, S. 528 (2) 96a 

-S. 17—Set ibid. S. 528 (2) 96a 

——Ss. 107 and 145 —Combination of proceed¬ 
ings under—Legality—Proper procedure 1005 

- Ss. 109, 499 — Order of Court silent about 

attendance of accused — Security bond both for 
attendance and for good behaviour—Validity 54 

- S. 145—See ibid, S. 107 1005 

-—S. 145 (l) —Absence of preliminary order_ 

Proceedings are illegal 100a 

S. 145 (5) — Cancellation of preliminary 
order—Magistrate has no power to order posses¬ 
sion to a particular party 101 

“— S* 164 — Non-compliance with—Effect- 

Confession held not voluntary 97 rt 

- S. 190 (l)and S. 239— Clauses in S. 190 (1) 

are not mutually exolusive — Police report aud 
complaint about same offence — Cognizance by 
Magistrate — Joint trial of accused named in 
police report and in complaint—Legality : 1950 
R. L. W. 281 : A. I. R. 1951 Raj. 16, Ovbk. 

RULED 

-o' 202—Applicability gg^ 

SZ? ^T Complainfc «nder Section 182, 
Penal Code—Who can make 1425 
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Criminal P. C. (contd.) 

-S. 236—See Penal Code (i860), S. 109 

123e 

-S. 237—See Penal Code (1SG0). S. 109: 123e 

-S. 238 — Charge under S. 366A, 1. P. C.— 

Accused cannot be convicted under S. 366 123 b 

- S. 239—See ibid, S. 190 (1) 160 

- S. 247 — Accused acquitted on default of 

complainant— High Court will not lightly inter- 
fere in reference or revision, in absence of appeal 
by Government—(Criminal P. C. (1898), Ss. 438, 
439) 136 

-S. 252 (2)— Non-compliance with 55a 

- Ss. 252 (2), 253. 436 and 540 — Duty of 

Court under 8. 252 (2) and S. 540 — Non-com¬ 
pliance with—Order of discharge—Legality 99 

- S. 253—See also ibid, S. 252 (2) 99 

- S. 253 — Order discharging some of the ac¬ 
cused—Revision lies 152a 

-S. 256— "Remaining witnesses for prosecu- 

tion"—Meaning of 555 

-Ss 256,258— Warrant case—Charge framed 

—Date fixed for cross-examination of prosecution 
witnesses — Witnesses absent on date of hearing 
—Magistrate purporting to act under S. 258 
acquitting accused—Order if justified 60a 

-S. 256 — Recalled — Meaning — ‘Recalled’ 

means re-summoning of witnesses if they were 
not actually present in Court, or bound down to 
re-appear G06 

- S. 258-See ibid. S. 256 60a 

-5'. 333-See ibid, S. 494 42c 

- Ss. 369,561A —Dismissal of criminal case for 

default—Restoration—Power of High Court 50 

- S. 436-See ibid, S. 252 (2) 99 

-S. 438—See ibid. S. 247 136 

- S. 439-See (1) ibid, S. 247 136 

(2) ibid. S. 494 42a 

- Ss. 494 and 439 — Withdrawal of prosecu¬ 
tion — Discharge of accused — Right of private 
party to apply in revision 42a 

- S. 494— Appointment of new Public Prose- 

cutor for withdrawal of case—Legality 426 

■Ss 494 and 333 —Distinction—Court if can 


demand reasons for withdrawal under S. 494: 42c 

t- S. 494 —Grounds for with Irawal—Reasons 

of State — Public Prosecutor if bound to disclose 
reasons 42 d 

- S. 494 —Record of reasons — If necessary 

0 . . 42c 

-S. 494 —Revision — Special Judge allowing 

Public Prosecutor to withdraw from case for 
reasons of state, without even enquiring what 

those reasons are—Amplification not necessary_ 

No interference 42 / 

i- S. 497 — "Appears or is brought before a 

Court"—Interpretation of 15 g 

- S 497 (1 —Sessions Judge is not bound by 

committing Magistrate’s opinion 149 a 

- S. 499-See ibid. S. 109 54 

t- S. 523 —Dismissal of claimant’s application 

for default 148 


Criminal P. C. (could.) 

-S. 528 (2) — Special Magistrate sitting in 

Jodhpur having jurisdiction to try cases from out- 
side Jodhpur District is subordinate to District 
Magistrate of Jodhpur _ District Magistrate can 
transfer the cases from his file — (Criminal P. C. 
(1898), Ss. 14 and 17) 96 a 

-S. 540—See ibid, S. 252 (2) 99 

- S. 561A—See ibid, S. 369 50 

DEBT LAWS 

Marwar Relief of Indebtedness Act (1941), 
S. 5 —Excessive interest—Court if bound to allow 
maximum rate allowed 159a 


Defence of India Rules, (1939), R. 90C (as 
applied to Marwar) — See also Contract Act 
(1872), S. 23 81a 

- R. 90C (as applied to Marwar) — Scope— 

Contract made outside Marwar and to be per¬ 
formed entirely outside Marwar—Contract is not 
illegal and can be enforced by Marwar Courts— 
(Conflict of laws) 816 

Easements Act (5 of 1S82), Ss. 33, 35—Closing 
of ancient window—Obstruction to light and air 
—Burden to prove substantial damage lies on 
plaintiff la 

-8. 35-See ibid, S. 33 la 

Evidence Act (l of 1872), Ss. 13, 40 — Judg¬ 
ment not inter partes — Decision of Mehadraj 
Sabha being not inter partes—Pact of adoption 
of one F held not relevant in that case—Decision 
held inadmissible in evidence to prove adoption 
of F 91a 

- Ss. 24 and 133 — Retracted confession — 

Accused can corroborate statement of prosecutrix 
which is true and vice versa in case under S 376, 
I. P. C. 123a 

- S. 27 —Statement of accused to police officer 

— Recovery of articles alleged to be stolen—Por. 
tion of statement admissible 20a 

-S. 27 — Information first given to Sub- 

Inspector — Second time information given to 
him in presence of witnesses — Evidence of wit¬ 
nesses—Admissibility 206 

- S. 32— Dying declaration—Corroboration- 

Necessity 155 

_ Ss. 32 and 50 —Relationship — Evidence of 

general reputation 157a 

_ S. 32 (6) — Statement of relationship in 

deed—Admissibility '676 

-S. 35 —"In discharge of his official duty"— 

Suit for redemption—Plaintiff producing copies of 
Settlement Records showing defendants' posses¬ 
sion as mortgagee—Plaintiff is bound to show that 
it was a part of duty of officer preparing these 
records to mention facts which appeared in those 
documents 916 

-S 40 -See ibid, S. 13 91e 

- S. 47 _Person acquainted with handwriting 

of another_It is for the other side to show by 
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Evidenoe Act (contd.) 

cross-examination that the witness was mcom- 

potent to testify ^ 

S. 50-See ibid. S. 32 16^ 

_ S. 63 (5) — “Oral accounts of contents of 

documents” 

_S. 114 _Presumption in favour of propriety 

of orders of Court 

_ S. 114 _Official orders—Presumption lo26 

_ S. 114, lllus. (a) — Presumption under — 

When arises — Explanation by accused — Essen- 
tials . 976 

_ S. 114 (g)_Non-production of material evi- 

(Igdco 91d 

_S. 115 _ See Constitution of India (1950), 

Art. 22G , 184c 

_ S. 116 _Tenant cannot deny landlord's title, 

unless there is fraud, coercion or misrepresenta¬ 
tion _Tenant let in by A — A, upon his death 

succeeded by widow B — Tenant executing rent 
note in favour of B and paying rent to her—He 
cannot deny her title 115c 

- S. 118 —Child witness—Duty of Court 

153a 

- S. 133—See ibid, S. 24 123a 

Execution — Money decree — Execution of — 
Council Resolution of 1921 fixiDg time-limit whe¬ 
ther applies to decrees made before passing of 
Resolution 58 

Hindu Lav—Debt—Father—Antecedent debt 

28c 

-Joint family—Presumption as to existence of 

joint family property — Self-acquired property 
when becomes joint family property 28a 

-Joint family—Property acquired by father— 

Sons allowed to nse it — Property whether 
becomes family property 28 d 

HOUSES AND RENTS 

Bikaner Prevention of Eviction Order (1942), 
Cl. 3 — Clause applies to cases where notice to 
quit is Berved after 30-G-1942 84a 

- Cl. 3 —Notice of eviotion, meaning of 846 

- Cl. 3 —Tenancy for fixed period—Expiry of 

term—Notice to quit not necessary — Clause does 
not apply 84c 

Jaipur Rent Control Order (1947), S. 6 (2)— 
See Constitution of India, Art. 226 107 

—— S. 12 (2 )—Duty of appellate Couct_Dis¬ 

missal of appeal for default without perusing 
record—-Order is without jurisdiction and can be 
quashed by writ of certiorari — Constitution of 

(l949)fs 28 6-Raja9than High Court finance 

Control) Ordinance 
JO—Controller and AppeUate 

** ®subordinate to High 

E. 0. (1908), S. 115 s|j 

1952 Indexes (Bajasthan) 2a 
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Houses and Rents- Matsya Premises (Rent 
Control) Ordinance [contd.) 

_ S. 10—See ibid, S. 3 

Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950), Ss. 22 and 27 and 
30 — Proviso — Decision of appellate authority 
given in a pending case — Power of Government 
to revise decision 

_ S. 27-See ibid, S. 22 109 

_ S. 30-See (1) ibid, S. 22 109 

(2) Houses and Rents -— United 
State of Rajasthan Buildings 
(Lease and Rent Control) 
Ordinance (22 of 1948), S. 7 

936 

Rajasthan Premises (Requisition and Evic¬ 
tion) Ordinance (11 of 1949), S. 1 —Article 385 
of Constitution has no application to Ordinance— 
Under Article 372 of Constitution Ordinance con¬ 
tinues in force after 26-1-1950—(Constitution of 
India, Arts. 372 and 385) 137a 

- S. I—Validity of Ordinance—Contravention 

of Art. 19 (1) (f) of Constitution — (Constitution 
of India, Art. 19 (1) (f) and (5)) 1376 

-S. I—Validity of Ordinance—Provisions of 

Art. 31 (2) of Constitution have been fully com¬ 
plied with by Ordinance — Ordinance is not void 
—(Constitution of India, Art. 31 (2)) 137c 

- S. 3 — Competent authority acts as quasi¬ 
judicial tribunal 137<i 

-Ss. 3 (3) and (4)— Specification of exact pur¬ 
pose in notice—Necessity of 137/ 

- S. 5 — See Constitution of India, Art. 226 (1) 

I37g 

(Rajasthan) Rent Control Order, Ss. 3, 5, 8 

—Termination of tenancy—Liability for damages 
at rate mentioned in notice—Transfer of Property 

111 
111 
India, 
3 

111 


Act (1882), S. 106 

-S. 5—See ibid, S. 3 

-S. 6 (2) — See Constitution of 

Art. 227 

-S. 8—See ibid, S. 3 


United State of Rajasthan Building (Lease 
and Rent Control) Ordinance (22 of 1948), 
S. 7—Retrospective effect 93a 

-S. 7—Action under—Saving of—Houses and 

Rents—Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950), S. 30 936 


Ijlas.i-Khas Rules, R. 3 — Pending appeals_ 

High Court cannot exercise power reserved under 
R - 3 1346 

Jaipur City Municipalities Aot (1943) 

See under Municipalities. 

Jaipur Rent Control Order (1947) 

See under Houses and Rents. 

Jaipur Tenancy Aot (1945) 

See under Tenancy Laws. 

Jodhpur Muntoipal Act ( 1943 ) - 
See under Municipalities. 
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Limitation Act (9 of 1908), S. 5 — Delay- 
Satisfactory explanation 905 

- S. 12 (2 )—Order under Art. 22G of Constitu¬ 
tion— Leave to appeal to Supreme Court—Time- 
requisite for obtaining judgment can be excluded 
—(Constitution of India, Arts. 22G, 132 and 133) 

180a 

-S. 19 — Acknowledgment if operates as a 

fresh contract (FB) 7c 

- Art. 168—See Civil P. C. (1908). S. 151 4 

- Art. 182—See also Civil P. C. (1903), S. 48 

• . GGa 

- Art. 182 —Final order — Order transferring 

application by decree-holder for rateable distribu¬ 
tion 665 

- Art. 1S2 (5) — Sec also Civil P. C. (1903), 

S. 43 66c 

- Art. 182 ( 5 J—Court passing decree abolished 

— Application for execution in Court having 

jurisdiction to entertain suit — Application if in 
accordance with law 66c 

- Art. 182 (5) — Application for rateable dis¬ 
tribution—No prayer for attachment_Applica¬ 
tion if not in accordance with law 66<Z 

Marwar Ijlas-i.khas Rules, E. 18 (a) — See 
Civil P. C. (1903), S. 109 1615 

- E. 18 (b) — See Civil P. C. (1908), S. 109 

„ 1615 

Marwar Land Revenue Act (40 of 1949), 
Preamble —Scope of the Act 190a 

-S. 183—See ibid, S. 192 190c 

-.S'. 191 — Jagirdnri lands — Transfer of_ 

Principle of legal necessity—Applicability 1905 

- Ss. 192, 183 —Lease by Jahagirdar—Death 

of Jahagirdar within period of lease — Effect 

190c 

- S. 192 —Lease by .Jahagirdar—Condition to 

extend period of lease if possession was disturbed 
—Validity I90i 

Marwar Law of Pre-emption (1922), Ss. 9 
and 10 —Pre-emption suit—Decree passed condi¬ 
tional on payment of certain sum within specified 

time—Money not deposited within such time_ 

No appeal also filed within such time — Order is 
in accordance with S. 9—S. 10 comes into opera¬ 
tion and right to pre-empt is lost—Majority view 
in AIR 1910 Oudh 120 (FB), Dissent. 181 d 
- S. 10—See ibid, S. 9 181rZ 

Marwar Relief of Indebtedness Act (1941) — 
See under Debt Laws. 

Marwar Village Panchayats Act (1945), S. 4 
—Absence of notification—Effect 144a 

- S. CO — See Constitution of India, Art. 22G 

l-14c 

- .S'. 67 —Applicability—Applicant's case that 

I anchayat is not legally constituted — S. G7 will 
not apply _ It applies to cases of orders passed, 
by a legally constituted ‘Panchayat’ 1445 

Matsya Premises (Rent Control) Ordinance 

(1948)—See under Houses and Rents. 


Mewar Proceedings of the Special 
sions Validating Act (17 of 1944) . 
Constitution of Mewar (1947), Art. 18 


Commis. 

— See also 

( 2 ) 

(FB) 22t 
—Prohibi- 
(FB) 22d 
S. 115 

. (FB) 225 

S. 6 — Validity — Constitution of Mewar 

(FB) 22e 


-S. 4— Jurisdiction of Civil Court. 

tion—Writ of—Alternative remedy 
- S. 6—See also Civil P. C. (1908), 


(1947), Art. XVIII 


MUNICIPALITIES. 

Jaipur City Municipalities Act (1943), S. 203 
(4 )—Conviction under—Proof 103a 

- S. 203 (4) — Prosecution under — Duty of 

Court 1035 

Jodhpur Municipal Act (1943), S. S—Sce ibid, 
S. 232 87 

- S. 27—See also (l) Constitution of India, 

Art. 226 104c 

(2) Municipalities — Rajas¬ 
than City Municipal 
Appeals (Regulation) 
Act (3 of 1950), S. 4 

1045 

- S. 27 —Order of ofiicer-in-charge, Elections, 

rejecting objection to nomination paper and 
accepting nomination paper, is not appealable — 
Municipalities—Rajasthan City Municipal Appeals 
(Regulation) Act (3 of 1950) 101a 

-Ss. 232, 8, 233— Power to appoint authority 

in place of Board dissolved under S. 9 (2) 87 

-S. 233—See ibid, S. 232 87 

Municipality — Elected member sending his 
resignation — Revocation of resignation — Com. 
petency of—Clubs 53 

Rajasthan City Municipal Appeals (Regula¬ 
tion) Act (3 of 1950) — See also Municipalities 
—Jodhpur Municipal Act (1943), S. 27 104a 

--S. 4 — Ofiicer-in-charge, Elections, is not 

municipal authority within the meaning of the 
Act. There is no power of revision in Government 
against his order accepting nomination paper and 
rejecting objections — (Municipalities—Jodhpur 
Municipal Act (1943), S. 27) 1045 


Municipality— See under Municipalities. 

Penal Code (45 of I860), Ss. 97, 99, 100 and 
102 —Right of private defence—Extent of 158 

-S. 99—Sec ibid, S. 97 158 

- S. 100—See ibid, S. 97 158 

- S. 102—See ibid, S. 97 158 

-S. 109—A along with others charged of rape 


- — - 

under S. 37G, Penal Code—Offence of rape esta¬ 
blished against other accused but not against A — 
A can be convicted under S. 109, when charge 
under substantive offence gave full notice to A of 
circumstances alleged against him, though abet¬ 
ment is not a minor offence — (Criminal P. C. 
(1898), Ss. 23G, 237) 123c 
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Penal Code (contd.) 

_Ss. 182 and 211 — Complaint under b. Viz 

_Facts disclosing offence under S. 211 as well as 

under S. 182 — Accused not to be acquitted on 
ground that prosecution should have been under 
S. 211 li2 « 

_ S. 211-Sec ibid. S. 182 142a 

_ S. 361—See ibid, S. 362 123c 

- Ss. 362 and 361 —Girl under 16 years of age 


willing by going out with accused for sexual 
intercourse—No force or inducement — There is 
no abduction — Since there was no intention of 
taking away the girl from guardianship of father, 
there is no kidnapping 123c 

- S. 375 — Girl not under 14 years of age— 

Her consent to sexual intercourse would protect 
the accased 123tZ 

— —S. 376 — Sentence — Girl of immature age 
—Accused given in addition sentence of whipping 

123/ 

- S. 376— Evidence and proof 1536 

- S. 411 —Pointing out or production of articles 

—Conviction 20c 

"Precedents — Decisions of late Chief Court of 
Jodhpur are not binding on Rajasthan High Court 
—Civil P. C. (1908), Pre. (FB) 7 a 

Pre-emption—Nature of transaction—Possession 
as mortgagee—No right of pre-emption ' 5 a 

-Loss of right — Vendee becoming co-sharer 

by purchase after suit is filed — Effect 56 

Preventive Detention Act (4 of 1950) 

See under Public Safety. 

Provincial Small CauBe Courts Aot (Oof 1887), 
Sch. 2 Art. 2—See Rajasthan Small Cause Courts 
Ordinance (8 of 1950), Sch. Art. 2 1886 

PUBLIC SAFETY 

Preventive Detention Aot (4 of 1950), S. 3— 
Detention grounds^—Dates of activities not men¬ 
tioned—If sufficient to make grounds vague and 
insufficient 33 b 

- -S. 7 — Particulars of grounds need not be 

furnished — Grounds supplied should not bo 
irrelevant — Detenu can however ask for further 
particulars — Courts cannot enquire into truth of 
grounds, unless action of detaining authority is 
mala fide — Burden to establish mala fide is on 
detenu—Court cannot also enquire into sufficiency 
of grounds for satisfaction of detaining authority 
—It oan only see whether grounds are relevant 
and whether the authority was reasonably satisfied 
— (Constitution of India, Art. 22) 171 


JjM*? Ordinance (l „/ 

(15 of s 34 High °°" rt 

Rajasthan Administration (Amendment) 

Ord nance (5 of 1949), S. 8 - Order authenti! 

of hIrT 1 ® 7u~i b9ence 0f worda “By order 
of His Highness the Raj Pramukh”—Effect 17 fl 


Rajasthan Appeals and Petitions (Discontinu¬ 
ance) Ordinance (40 of 1949), Ss. 3, 4 (as 
amended by Ordinance (12 of 1950) —Sec Civil 
P. C. (1908), 0. 47, R. 2 178a 

Rajasthan Board of Revenue Ordinance (22 
of 1949), S. 13 (2) — See Constitution of India, 
Art. 226 46 

Rajasthan City Municipal Appeals (Regula¬ 
tion) Act (3 of 1950 ) 

See under Municipalities. 

Rajasthan Foodgrains Control Order (1949), 
Cl. 25 — See also Constitution of India, Ait. 14 

79c 

- Cl. 25— Not void as contravening Art. 14 of 

the Constitution — Constitution of India, Art. 14 

74a 

- Cl. 25 — Validity — Constitution of India, 

Arts. 13, 19 (1) (g) and ( 6 ) 74c 

- Cl. 25 —Order was not in existence prior to 

26-7.1948—Cl. 25 is not saved by Art. 31 (5) of 
the Constitution — Constitution of India Art. 31 
(5) 74c 

- Cl. 25 — Cl. 25 offends Art. 31 (2) of the 

Constitution and is void — Constitution of India, 
Art. 31 (2) 74 j 

Rajasthan High Court Ordinance (15 of 1949 ), 
S. 28 — See Houses and Rents — Jaipur Rent 
Control Order (1947), S. 12 (2) 130 

- S. 34 — ‘Law’, meaning of—Rajasthan 

Administration Ordinance (1 of 1949), S. 3 

(FB) 76 

Rajasthan Ordinance (9 of 1949), S.4 — Suit 
for ejectment of person taking forcible possession 
—No relationship of landlord and tenant _ 
Ordinance does not apply 166 

Rajasthan Ordinance (12 of 1950)— Judgment 
of Ilas-i-Khas cannot become judgment of High 
Court 1786 

Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950) 

See under Houses and Rents. 

Rajasthan Premises (Requisition and Evic¬ 
tion) Ordinance (11 of 1949) 

See under Houses and Rents. 

Rajasthan (Protection of Tenants) Ordinance 

(9 of 1949) 

See under Tenancy Laws. * 

Rajasthan Rent Control Order 
See under Houses and Rents. 

Rajasthan Revenue Courts Procedure and 
Jurisdiction Aot (1 of 1951), S . 24 _ See 
Tenancy Laws—Rajasthan (Protection of Tenants) 
Ordinance (9 of 1949) (FB) 132 

Rajasthan Small Cause Courts Ordinance (8 

of 1950), Sch., Art. 2 — The suits whioh ooucern 
acts purporting to be done by any person who is 
not a party to the suit in pursuance of a judgment 
or order of a Court are excepted from the cogni¬ 
zance of Small Cause Court — (Provincial Small 
Cause Courts Aot (1887), Soh. II, Art. 2). 1886 
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Registration Act (16 of 1908), S. 35(3 )— 
Several persons executing document — One alone 
admitting execution — Registration of document 
—Validity of 28c 

Specific Relief Act (1 of 1877), S. 12— Contract 
to sell immovable property — Inadequacy of con¬ 
sideration if ground to refuse specific performance 

28/ 

-S. 45— Withdrawal of petition under—Effect 

(FB) 22c 

Stamp Act (2 of 1899), S. 36 — Objection in 
same Court—Revision 129 

Succession Act (39 of 1925), S. 278 —Grant of 
letters of administration with will annexed— 
Duty of Court — Right of testator to dispose of 
property under will—Whether can be considered 
in grant of letters 51 

_S. 370 — Locus standi — Person claiming 

under will of heir 167c 

- S. 370 _Locus standi to contest proceedings 

167d 

TENANCY LAWS 

Jaipur Tenancy Act (1945), Ss. 100,105 and 
Sch. II, No. 52 — Exclusive jurisdiction of 
Revenue Court—Suit by one co-sharer against 
another for recovery of specified sum on account 
of share of profits—Jurisdiction of civil Court is 
barred-Civil P. C. (1903), S. 9 128 

Rajasthan (Protection of Tenants) Ordinance 
(9 of 1949)— Case under, arising from territories 
of former Tonk State—Decision of Revenue Board 
of Rajasthan before passing of Rajasthan Revenue 
Courts (Procedure and Jurisdiction) Act of 1951 


R. 1952 Rajasthan 

Tenancy Laws — Rajasthan (Protection of 
Tenants) Ordinance (contd.) 

_Board cannot review its own judgment in the 

case—(Rajasthan Revenue Courts Procedure and 
Jurisdiction) Act (1 of 1951), S. 24 (FB) 132 

Transfer of Property Act (4 of 1882), Ss. 3, 6 
and 130 —Assignment of rights under contract— 
Contract to deliver goods—Damages specified in 
case of breach — Breach — Suit by assignee to 
recover earnest money and damages—Maintain¬ 
ability—(Contract Act (1872), S. 74) 187 

- S. 6-See ibid, S. 3 187 

_ S. 53A — Agreement to sell — Transferee 

already in possession as mortgagee — Held that 
there was part performance of agreement 141 

_ S. 84— Tender — Production of money not 

always necessary—Redemption suit — Mortgagee 
pleading that he had bought property Outright- 
Liability of mortgagee for mesne profits — Con¬ 
tract Act (1872), S. 38 725 

_ S. 106—See Houses and Rents—(Rajasthan) 

Rent Control Order, S. 3 HI 

_ S. 130 — See ibid, S. 3 187 

United State of Rajasthan Buildings (Lease 
and Rent Control) Ordinance (22 of 1948) 
See under Houses and Rents. 

Words and Phrases-See.(l) Bikaner State Pre- 

emption Act (1 
of 1919), S. 10 
" (1) Cl. (8) 52 

• (2) Constitution of 

India, Art. 31 
lid 


CASE OVERRULED IN A. I. R. (39) 1952 RAJASTHAN 


(’51) A. I. R. 1951 Raj. 16=1950 R. L. W. 281, Sita Rain 
v. State 


Overruled in A. I. R. 1952 Raj. 1G0. 


THE 


ALL INDIA REPORTER 

1952 

Rajasthan High Court 


A. I. R. (39) 1952 RAJASTHAN 1 (C. N. 1) 

(Jaipur Bench) 

RANAWAT, J. 

Jamna Das, Appellant v. Gulraj, Respondent. 

Second Appeal No. 85 of 1949, D/- 2-8-1951. 

(a) Easements Act (1882), Ss. 33, 35 ~ Closing of 
ancient window — Obstruction to right and air— 
Burden to prove substantial damage lies on plain - 
tiff. 

In a suit lor a perpetual injunction restraining 
the defendant from obstructing light and air of a 
ivindow of the plaintiff’s house the question to oe 
considered is whether the act of the defendant in 
obstructing the light and air of the plaintiff's an - 
dent window can be considerdcd to be a nuisance. 
It Is for the plaintiff to show, what specific injury 
is caused to him and when he has failed to prove 
this, he cannot succeed on the mere presumption 
that by closing down of the disputed window, spccc- 
Jic injury should be deemed to have been caused 
to the plaintiff. Such a presumption cannot be 
raised in view of the language of Ss. 33 and 35. It 
is for plaintiff to prove his case and a plaintiff is 
entitled to claim damages or an injunction under 
Bs. 33 and 35 only when he establishes that the ob¬ 
struction of the ancient window has caused sub¬ 
stantial injury to him as defined in the sections. 
Mere closing down of the ancient ivindow cannot by 
itself be deemed to have caused substantial injury to 
the plaintiff. Nor does spreading of the smoke by 
closing the window (which in this case happened 
to be in the kitchen of the plaintiff) can be taken 
into account in judging whether substantial injury 
is caused to the plaintiff by the closing of the 
window. AIR (1) 1914 PC 45, Foil. (Paras 1, 4, 5, 6) 

Anno: Ease. Act, S. 35, N. 2, Pt. 5. 

(b) Civil P. C., (1908), 0. 18, R. 18 — Spot inspec¬ 
tion — Observation made at, how not to be used. 

It is not proper to use the observations made by 
the Court by spot inspection in place of tfie evi¬ 
dence itself . Spot inspection can be used only to 
appreciate the evidence of the parties that .v as 
come on the record, but it cannot nself be taken 
to form part of the evidence. (Para 6) 

Anno: C. P. C., O. 18, R. 18, N. 1, Pt. 6. 

B, D. Quanogo, for Appellant, c. L. Agrawal and 

C. N. Sharma, for Respondent . 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 

'^^? )llolos caUy ‘ of foreign cases referred to 
5?“** a *for the Indian Cases.) 

(Am (1) 1914 PC 45 > <Pr 5) 

« A ^, L c'i our 477: (29 AU 571 > (Pr 5) 
<H) 36 AU 516: (AIR (1) 1914 AU 343) 

<•84) a Bom 05 . l) 
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(1904) AC 179: (73 L J Ch 484) (Pr 5) 

(1907) AC l: (76 L J Ch 1) (Pr 5) 

JUDGMENT.: This is plaintiff’s second appeal 
arising out of a suit filed by Jamna Das against 
Gulraj in the Court of the Munsif, East Jaipur 
on 15-7-1947, for a perpetual injunction restrain-, 
ing the defendant from obstructing light and air 
of a window of the plaintiff’s house. The houses| 
of both the parties are adjoining to each other, in 
the city of Jaipur and there is a kitchen on the 
top floor of the plaintiff’s house, in which there is 
a window over-looking the house of the defendant, 
which, it is said, has been closed by the defendant 
by erecting a wall by the side of the wall of the 
plaintiff’s house. The plaintiff claimed that ne 
had acquired a right of easement by prescription 
as he has been receiving light and air through mat 
window for more than 20 years. The smoke of the 
plaintiff’s kitchen was also let out through the 
same window. The defendant admitted that the 
window had been in existence since the year *872. 
but he pleaded that it was constructed with the 
consent of tile defendant's predecessor on the con¬ 
dition that it would be closed whenever the de¬ 
fendant required the other party to do so. The de¬ 
fendant, in pursuance of this condition had closed 
the window by erecting a wall. It was further al¬ 
leged that the closing of the window did not 
materially diminish the quantity of air and light 
in the kitchen of the plaintiff and there was, there¬ 
fore, no cause of action for the plaintiff to sue the 
defendant. The trial Court decreed the suit of the 
plaintiff. The findings of the First Court were that, 
the document produced by the defendant purport¬ 
ing to be an agreement between the plaint ill’s pre¬ 
decessor in interest regarding construction of the 
disputed window on the specific condition that it 
would be closed, whenever the defendant desired 
to close it, was not proved and the obstruction 
created by the defendant was such as materially 
interfered with the right of the plaintiff, in dimt- 
"“hm* the quantity of light and air of the plain- 
tin s kitchen. On an appeal, the District Judge, 
reversed the finding of the lower Court as regards 
the execution of the agreement produced by toe 
defendant relating to the window and it was nela 
that the document was duly executed by the pre¬ 
decessor in interest of the plaintiff, but it was not 
rehed upon on account of the suspicion that it 
may have been antedated by the executant Vila! 
Narain, who was said to be not on good terms with 
he plaintiff The District Judge 8 SspecS toe 

hAw /i, d o(°^ the basls of his ins P ec tion of the spot, 
l th ere , was sufficient light and air in too 
niL^ e £ even after the dosing down 

toe th sni?^n Ut ^ wlndow : ?e, therefore, dismissed 
toe suit on the ground that the closing of the 

window by the defendant did not interfere with toe 
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access of light and air to the kitchen of the plain¬ 
tiff, materially. The plaintiff has come in second 
appeal against the judgment of the District Judge 
and it has been contended that the lower appellate 
Court was wrong in making use of the observations 
made by the Court by spot inspection in place ot 
the evidence. According to the appellant, the clos¬ 
ing of the disputed window, materially diminished 
the access of light and air to the kitchen of the 
plaintiff. 

(2) It may be observed that the existence of the 
disputed window for more than 20 years is admitted 
by both the sides, but it is disputed that the clos¬ 
ing of tiie window does not materially reduce the 
quantity of light and air so as to give a right 'o 
the plaintiff to claim an injunction or damages 
against the defendant. It is further contended 
that the disputed window was constructed with Jie 
consent of the defendant on the condition that it 
it would be closed whenevft* it was so desired ? \v 
the defendant. 

(3) An agreement executed by Vijai Narain ’n 
favour of the defendant, Gulraj. has been produced 
by tne defendant and Vijai Narain has come :n 
the witness-box and lie has admitted the execution 
of the document. Narain, one of the attesting 
witnesses has also been examined and he has testi¬ 
fied the fact of the agreement. Vijai Narain who 
was the executant of the agreement, sold his house 
to Jamna Das in the St. year 1980 and the agree¬ 
ment of Vijai Narain is, therefore, produced against 
the plaintiff. The relations of Vijai Narain and 
Jamna Das are admittedly not very good and the 
stamp on which the agreement has been written 
was not purchased by Vijai Narain himelf, but it 
was purchased by one Isar and this fact has also 
been considered by the lower Court in holding the 
document to be suspicious. The counsel of the 
defendant has argued that during the days when 
this agreement was executed, it was not necessary 
for the executants themselves to go and purchase 
the stamps from the treasury, but the shopkeepers 
used to purchase stamp-paper from the treasury who 
in turn, sold them to the persons who required 
them for executing documents and it was because 
of this practice that Vijai Narain himself did not 
purchase the stamp from the treasury, but pur¬ 
chased it from Isar. This practice has not been 
refuted by the other side, but it is said that Vijai 
Narain should have obtained the signatures of Isar 
when he purchased the stamp from him. This de¬ 
fect is not grave and by itself it should not be 
considered sufficient to render the document of 
doubtful character. Even supposing that Vijai 
Narain had a motive to antedate ihe document, 
there is no explanation why Narain should have 
participated in the fabrication of this agreement. 
There is, therefore, no good reason to discard me 
agreement executed by Vijai Narain. Moreover, 
the plaintiff may be considered entitled to claim 
an injunction against the defendant, not to obstruct 
the access of light and air into his window, only 
when he can show that the disturbance of his right 
to get a light and air has actually caused substan¬ 
tial damage to him. 

Section 33, Easements Act is as follows: 

‘•The owner of any interest in the dominant heri¬ 
tage, or the occupier of such heritage, may insti¬ 
tute a suit for compensation for the disturbance 
of an easement or of any right accessory thereto 
provided that the disturbance has actually caused 
substantial damage to the plaintiff.” 

Substantial damage has been defined in Explana¬ 
tions 1, 2 and 3 of S. 33, Easements Act, which 
are as follows: 

“Explanation 1/ The doing of any Act likely to 
injure the plaintiff by affecting the evidence of 
the easement, or by materially diminishing the 


value of the dominant heritage, is substantial 
damage within the meaning of this section and 

S. 34. 

•Explanation II. Where the easement disturbed Is 
a right to die free passage of light passing to the 
openings in a house, no damage is substantial 
within the meaning of this section unless it falls 
within the first Explanation or interferes materi¬ 
ally with the physical comfort of the plaintiff or 
prevents him from carrying on his accustomed 
business in the dominant heritage as beneficially 
as he had done previous to the institution of the 
suit. 

•Explanation III/ Where the easement disturbed 
is a right to the free passage of air to the open¬ 
ing in a house, damage is substantial within the 
meaning of this section, if it interferes materially 
with the physical comfort of the plaintiff, 
though it is not injurious to his health.” 

(4) An injunction can be. granted to restrain 
the disturbance of an easement, if the easement Is 
actually disturbed when compensation for such dis¬ 
turbance might be recovered under Chapter IV of 
the Easements Act, vide S. 35, Easements Act. The 
case of the plaintiff would, therefore, be governed 
by S. 33, Easements Act. and the plaintiff could only 
be held to be entitled to an injunction in his 
favour if he could show that the disturbance of nis 
right to air and light had actually caused substan¬ 
tial damage to him. In the present case, there was 
a specific issue on this point and the counsel of 
the plaintiff has referred to the evidence of Durga- 
lai and Jamnadas on this point. Durga Lai simply 
has stated that smoke also escapes through the dis¬ 
puted window. He has not, however, said any¬ 
thing which may go to show that the closing of the 
window would interfere with the exercise of the 
right to receive light and air, in such a way as to 
cause substantial injury to the plaintiff. The next, 
witness, Jamna Das, is the plaintiff himself. He 
has stated that there is loss of light and air to 
the kitchen on account of the closing of the win¬ 
dow. smoke spread out in the kitchen. As regards 
the right to create smoke and to let it on the pre¬ 
mises of the defendant through the disputed win¬ 
dow. the plaintiff has failed to produce evidence 
to the effect that he had acquired any such right 
by way of prescription. The spreading of the! 
smoke in the kitchen of the plaintiff would, there-l 
fore, not be taken into account in judging whether! 
substantial injury is caused to the plaintiff by the| 
closing of the window. There is, therefore, no 
evidence whatsoever on the record of the case, 
which may go to show that the reduction in the 
quantity of light and air on account of the closing 
of the disputed window is such as would cause 
substantial injury to the right of the plaintiff. 
There is diminution of light and air in the kitchen 
of the plaintiff on account of the closing of the 
disputed window, but it is not clear whether the 
diminution is such as would interfere materially 
with the physical comfort of the plaintiff or pre¬ 
vent him from carrying on his accustomed business 
in his house as beneficially as he had done previous 
to the closing of the window. 

(5) The learned counsel for the plaintiff has 
cited *Nand Kishore v. Bhagubai’, 8 Bom 95 and 
‘Kunni Lai v. Kundan Bibi\ 4 All L Jour 477, In 
order to show that the closing down of a window 
and thus reducing the quantity of light and lir 
to the dominant tenement should by itself be pre¬ 
sumed to cause substantial injury to the owner of 
the dominant inheritage. These rulings, it may be 
pointed out, are very old. 4 All L Jour 477 
has been overruled by ‘Sardar Singh v. Ratan Lai\ 
36 All 516 and 8 Bom 95 should also be deemed to 
have been overruled by the decision of the Privy 
Council in ‘P.C.E. Paul v. W. Robson*, 42 Cal 46. 
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.fsett'ed bv^he decision to the Court or the tribunal to exercise its juris- 
iniaistoret Ltd.? U904> diction in accordance with the promton of l^ 

i°A- ia Kine^ U9071'AC l! Where both the parties pleaded the existence of 
[e observations of Lord data on which basic rent could be fixed by the Con- 
as follows ° trailer and the Collector but instead of arriving at 

,a.u tenement is entitled the basic rent they chose to In standard rent unaer 
hmuch his ancient win- S. 6 (2) of the (Rajasthan) Rent Control Ora,, 
oil* th*» instead ot in accordance with the second schedule 


The law on this point has been thorougnly dis¬ 
cussed by their Lordships of the Piny Council in 
42 ^al 46 and the principles settled by he elects,on 
in ‘Colls v. Home and Colonial bloie^, Ltd., U9U4) 
AC 119 were he.d to be good law. The decision of 
the House of Lords in 'Jony v. Kme’ 119071 AC i. 
was also reiied upon. The observations of Lord 
Davey in ‘Cole’s case* are as follows: 

-Tile owner oi the uominant tenement is entitled 
to uninterfered access through his ancient win¬ 
dows of the quantity of light and air the measure 
of which is what is required for the ordinary pur¬ 
poses and inadequacy or absence of the tenement 
according to the ordinary notion of mankind. 

The question, therefore, is whether the act of the 
defendant in obstructing the light and air of the 
plaintiff's ancient window can be considered 
to be a nuisance. There is absolutely no evidence 
to show that any substantial injury is caused to 
the rights of the plaintiff on account of the ob¬ 
struction complained of. It was for the plaintiff to 
show, what specific injury was caused to him and 
when he has failed to prove this, he cannot suc¬ 
ceed on the mere presumption that by closing down 
of the disputed window, specific injury should be 
deemed to have caused to the plaintiff. Such 
a presumption which was held to arise in 8 Bom 95 
cannot be raised in the present case in view of the 
language of Ss. 33 and 35, Easements Act. It is 
for the plaintiff to prove his case and a plaintiff is 
entitled to claim damages or an injunction under 
S. 33 or 35 only when he establishes that the ob¬ 
struction of the ancient windows has caused sub¬ 
stantial injury to him as defined in the sections. 
Mere closing down of the ancient window cannot 
by itself be deemed to have caused substantial in¬ 
jury to the plaintiff This has been held 
to be so in 42 Cal 46 (PC). The plaintiff's case, 
therefore, has been rightly dismissed by the Cours 
below. The lower appellate Court has made use of 
the fact of the spot inspection in place of evidence 
for deciding that there was no substantial injury 
caused to the plaintiff by the closing down of the 
disputed window. But it is not proper to use thj 
observations made by the Court by spot inspection 
in place of the evidence itself. Spot inspection can 
be used only to appreciate the evidence of the 
parties that has come on the record, but it cannot 
itself be taken to form part of the evidence. Both 
the trial Court and the first appellate Court nave 
not discussed any evidence as regards the point 
whether the closing down of the disputed window 
Interfered with the right to light and air of the 
ancient window of the plaintiff, in such a way as 
to cause substantial injury to him. The counsel 
on either side, therefore, conceded that this n.av 
be decided in this second appeal and the case not 
be remanded for this purpose. This Court, there¬ 
fore, went into the evidence and has decided this 
issue which related to a question of fact. This 
appeal fails and is dismissed with costs. 

Appeal dismissed . 

A. L R. (39) 1952 RAJASTHAN 3 (C. N. 2) 
(Jaipur Bench) 

^ R jNAWAT AND SHARMA , JJ. 
siu a party Ldhan9 Applicant v • Shyam Dass , Oppo- 

CivllRevn. Appln. No. 145 of 1950, D/- 16-7-1951 

Ord^r S nf U r°n °I Art ' 227 — Applicability — 

^ W* standar * rent under S. 6 
12 ), Rent Control Order — Interference hv Minh 

(Rajasthan) Rent Control Order,*S 6 (2) 
P° u,ers of revision under Art. 227 can be In- 
SS i n of g : ave dereliction of duty or 

™ aUable ard «*** La 

'Jr.® consequences if not remedied In 
cases where grave injustice results by ignoring the 


instead of in accordance with me scco.iu «■- 
of the Order: 

•Held', that both of them had ignored the pro¬ 
visions of Section 6 12) and of the second schedule 
und thus commuted an illegality in the exercise of 
their jurisdiction. (Para 6) 

(The order of Collector was set aside and he uas 
directed to fix standard rent after considering ihe 
provisions of the second schedule.) 

Madhusudhan Sharma in Person. Sadhu Narain 
Saxena, for Opposite Parly. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) 

C31) AIR (18) 1931 Bom 582: (55 Bom 544) 

(Pr 1) 

(37) AIR (24) 1937 Bom 153 : (38 Cri L Jour 606' 

(Pr 4) 

RANAWAT, J.: This is an application under 
Article 227 of the Constitution of India. 

(2) Certain premises were let by Pandit Madhu- 
sudan to Shyamdas on a rent of Rs. 35/- per month 
and the tenant thinking that the rent was too 
high fued an application in the Court of the Rent 
Controller on the 3rd of May 1949 for fixation of 
standard rent, and after taking proceedings in this 
case the Rent Controller on the 24th of January 
1950 fixed the rent of the premises at Rs. 10/- pev 
month exclusive qfclight and water. Both parties 
went in appeal to the Court of the Collector, Jai¬ 
pur, who, on the 27th of April 1950, increased the 
rent to Rs. 12/- but included therein the charges 
for light. Pt. Madhusudhan who is the landlord 
has now come before this Court in revision and 
he has raised three objections: (1) That the Rent 
Controller did not frame any issues before deciding 
the case. (2) That the Rent Controller and the 
Collector both acted illegally in the exercise of 
their jurisdicion in determining the standard rent 
of the premises not in accordance with Schedule 
II of the Rent Control Order and in fixing the 
standard rent to Rs. 2/- under Section 6 (2) of the 
Rent Control Order. (3) That the Controller was 
wrong in including the electric charges in the 
standard rent when the question of the electric 
and water charges had been separately decided by 
him and the matter had become ‘res judicata.' 

.J 3) The P^ 110061, at th e time of the hearing of 
this case waived the first point and we need not 
deal with it here. 

(4) Article 227 of the Constitution of India lays 
down that every High Court shall have supe-'n- 
tendence oyer all Courts and tribunals throughout 
the territories in relation to which it exercises iuns- 
diction. Under the corresponding Section 107 of 

ripL^- 0Vernn < ie . nt 0f I !? d,a Act ' 1915 - "Superinten¬ 
dence was interpreted to include judicial as well 

as administrative superintendence vide 'Sholanur 

Municipality v. Tulji Ram', AIR (18) 1931 lom 582 

“Emperor v. Jamnadas', AIR (2 4> 1937 Bom ^53 ’ 

(5) Under Section 224 of the Governmenf 

HHSS =5§S! 

■»! * 
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lion any Judgment of any inferior Court which 
1 * not otherwise subject to appeal or revision/* 
But under Article 227 of the Constitution of India 
the same position which obtained under the 
Government oi India Act, 1915, has been revived. 
The powers oi revision under Article 227 can be in¬ 
voked in case of grave dereliction of duty lor whic 
no other remedy is available and which will have 
serious consequences if not remedied. The counsel 
on the opposite side has conceded that this Court 
has got powers ol Superintendence over the Court 
of the Collector in the matter oi fixing the stan¬ 
dard rent oi the premises under the Kent Control 
Act in cases where Jurisdiction is exceeded. Section 
G 12 ) of the Rent Control Order runs as follows: 
*'(2) Where for any reason it is not possible to 
determine the standard rent of any premises on 
the principles set forth in the second schedule, 
the Controller may, on the application oi any 
person interested or on his own motion, deter¬ 
mine the standard rent, and in so doing shall 
have regard to the standard rents of similar pre¬ 
mises in the same locality and other relevant 
considerations.” 

(G) It may be pointed out that the Rent Con¬ 
troller can fix standard rent of the premises under 
Section 6 (2) only when for any reason it is not 
possible for him to fix the standard rent of the 
premises in accordance with the second schedule 
of the Act. In the present case, both the Rent 
Controller and the Collector considered the appli¬ 
cation of second schedule unfair to the tenant be¬ 
cause the basic rent perhaps worked out to be 
higher than the rent of similar premises in the 
same locality. Both the parties pleaded 
the existence of data on which basic rent 
could be fixed by the authorities, but instead of 
arriving at a finding as to the basic rent, the autho¬ 
rities chose to fix the standard rent under Section 
G (2) instead of in accordance with the second 
schedule of the Rent ControfcOrder. The Rent 
Controller and the Collector were both bound oy 
Section 6 (2) to fix the standard rent on the bas:s 
of the basic rent of the premises, in the light of 
the provisions of the second schedule. Both of 
them have ignored the provisions of S. 6 (2) and of 
the second schedule in so doing. They have thus com¬ 
mitted an illegality in the exercise of their jurisdic¬ 
tion and they have thus altogether ignored the 
provisions of law. In cases where grave 
injustice results by ignoring the provisions of law 
it becomes the duty of this Court to interfere and 
to issue a proper direction to the Court or the 
tribunal to, exercise its jurisdiction in accordance 
with the provisions of law. 

(7) In view of the opinion expressed above, on 
the second point, it is not necessary now to discuss 
the third point raised by the petitioner. 

(8) This application is allowed and the order of 
the Collector dated the 27th April 1950 is set aside 
and he is directed to fix the standard rent of the 
premises after considering the provisions of the 
second schedule to the Rent Control Act. 

G.M.J. Application allowed. 


A. I. R. (39) 1952 RAJASTHAN 4 (C. N. 3) 
(Jaipur Bench) 

RAN AW AT AND SHARMA, JJ. 

Bhanwarlal, Applicant v. Gyarsi, Opposite Party. 

Restoration Appn. No. 12 of 1951. D/- 23-7-195J. 

Civil P. C. (1908), S. 151, O. 41, R. 19 -- Appeal 
dismissed lor default — Application lor restoration 
by legal representative — Limitation — Limitation 
Act (1908), Art. 168. 

Where an appellant dies within thirty days ol 
the date of dismissal ol the appeal lor default his 


A. LB. 

legal representative cannot make an application lor 
restoration beyond the prescribed period o) 30 days 
from the date of dismissal. The original applicant 
could not haic made an application Jor restoration 
beyond 30 days from the date of dismissal, ihe 
• jal representative is also in the same position. 
i lie applicant has a remedy under Order 41 , Rule 
19. Simply because the applicant had allowed his 
remedy under O. 41, R. 19, to become ttme-barred 
he cannot be given the benefit ol Section 151 • AIR 
(22) 1935 Nag 189 dist. (Para 2) 

Anno: C. P. C., S. 151, N. 2, O. 41, R. 19. N. 9: 
Lim. Act Art. 1G8, N. 3, 4. 5. 

Jaideo Singh Verma lor Applicant. Sadhunarain 
Saxena; )or Opposite Party. 

Case rejerred to: 

l 35) AiR (22) 1935 Nag 189: (31 Nag L R 374) 

(Pi 2) 

SHARMA, J.: The applicant Bhanwarlal, who 
is ihe son of the original appellant Gogaram, has 
hied this application for restoration of the appeal 
dismissed lor default of the appellant on the 14*h 
November 1950. The grounds for restoration are 
that while the appeal was dismissed for default 
Gogeram was lying ill and died a few days after. 
The applicant had no knowledge of the dismissal 
for default. 

(2) This application was made on the 5th 
February 1951 when 30 days prescribed for an ap¬ 
plication lor restoration of an appeal or a suit 
had expired. The application was apparently time- 
barred. The learned counsel for the applicant A.as 
however argued that the applicant had 90 days 
to apply lor substitution of his name in place 
ol the deceased appellant after his death. The 
death occurred on 3rd December 1951 and the appli¬ 
cation for substitution having been made on 9th 
January 1951 and the application for restoration 
on 5th February 1951 both were in time. The 
learned counsel for the applicant has not been 
able to place any authority in favour of the view 
that where all appellant dies within thirty days 
of the date of dismissal for default his legal re¬ 
presentative can make an application for resto¬ 
ration beyond the prescribed period of 30 day* 
from the date of dismissal. Article 168 of the Limi¬ 
tation Act prescribes a period of 30 days from the 
date of dismissal for readmission of an appeal 
dismissed lor want of prosecution. The original 
applicant could not have made an application for 
restoration beyond 30 days from the date of dis¬ 
missal. The legal representative is also in the 
same position, and he could not make an applies 
tion for restoration beyond 30 days. The learned 
counsel argues that the case is a very hard one 
and even if Order 41, Rule, 19 C.P.C., does not 
apply the appeal should be restored under Section 
151, C.P.C. Section 151 can be applied only when 
there is no other remedy open to the applicant. 
In the present case the appeal having been dis¬ 
missed for want of prosecution the applicant had 
a remedy under Order 41, Rule 19. Simply be¬ 
cause the applicant had allowed his remedy under 
Order 41, Rule 19 to become time-barred he cannot 
be given the benefit of Section 151. The learned 
counsel has cited a ruling reported in Laxminara- 
yan v. Laxmibai*, AIR (22) 1935 Nag 189. The 
facts of that case were distinguishable from the 
facts of the present case. In that case the ap¬ 
pellant had died before the date of hearing of the 
suit and the order of dismissal for default was 
made in ignorance of the death of the plaintiff. 
Order 9 Rule 9 did not apply to such a case and 
it being held that the order of dismissal in the 
circumstances of the case was a nullity, It was 
set aside under Section 151, C.P.C. 

(3) The case is certainly an unfortunate one but 
the applicant cannot have the restoration of the 
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appeal either under Order 41, Rule 19 or Section 151. 

C f 4 ?' The application is dismissed but under the 
circumstanceV of the case we make no order as 

Application dismissed. 


to costs. 
D.H. 


GOHCEAHD V. SIEBSAEAL (Shtirm* J-> o( 

Botil the suite were hied m W(W •*«*> “J, 
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A. I. R. (39) 1952 RAJASTHAN 5 (C. N. 4) 

(JAIPUR BENCH) 

RAN AW AT AND SHARMA, JJ. 

Gopichaud and Prabliu Dayal, Plaint))is v. Meena 

lal, Defendant. k _ _ 

Second Appeal Nos. 24, 44 k 45 of 1949, D/- pJ ‘" o{ eac h of the pre-emptors is that 

24-7-1951. ho hai prelerential l-.jnl as compared to the vendee 

.. o) transaction - ^ ol Ce m 


(a) Pre-emption — Nature 
Possession as mortgagee. 

It is the ownership in a property that gii'-s ri*%, 
to the right oj pre-emption and not the possesion 


only as a mortgagee. 


(Para 7) 


(0) Pre-emption —. Loss cl right — Vendee be¬ 
coming co-sharer by purchase ajter suit is filed — 
El led. 

Right ol pre-emption is a very weak right and 
can be de/eated by any legitimate means. The 
policy underlying this law is that no stranger 
should be allowed to thrust himsell upon the co- 
sharers in a property against their will. If, there- 
lore, before the First Court’s decree the vendee oe- 
comes just as much a co-sharer as the pre-emptor , 
the latter can have no complaint mat a stranger 
has thrust himself upon the property and hence 
can have no preferential right over the vendee. 

No doubt it looks very unsavoury that a de¬ 
fendant by his unilateral and voluntary act mould 
defeat the plaintiJJ's suit ivhich was perfectly justi¬ 
fied when it was brought and it appears to prevent 
such an undesirable result that recently statutory 
provisions have been made i» the Agra and Punjab 
Pre-emption i4c*s. But in the absence of any such 
statutory safeguards the general principle shall 
prevail that the pre-emptor in order to succeed in 
a suit should prove his subsisting right against Jie 
vendee not only on the date of sale but also on 
the date of suit and the date of the First Court’s de¬ 
cree. AIR (7) 1920 All 159; AIR (20) 1933 Lah 4S1 
(2) and AIR (19) 1932 PC 57 Relied on. 7 All 535; 
10 All 472; AIR (23) 1936 Oudh 250 and AIR (3) 
1916 Oudh 301 Disting. (Paras 9, 10) 

J. N. Mathur and P. N. Datta, for Plaintiff 
(Gopichand); D. M. Bhandari and G. C. Kasliical , 
for defendant (Meenalal); C. L. Agrawal , for Plain¬ 
tiff (Prabhudayal.) 

Cases referred to: 

(Arranged in order of Courts, and in the Court 3 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’15) 42 Ind App 10: (AIR ( 1 ) 1914 PC 11) 

(Pr 9) 

C32) AIR % (19) 1932 PC 57: (54 All 189) 


(Pr 9) 
(Pr 8 ) 
(Pr 8 ) 
(Pr 9) 


(’85) 7 Ail 535: (1885 AU W N 142 FB) 

(’ 88 ) 10 All 472: (1888 AU W N 177) 

(’20) AIR (7) 1920 All 159: (42 All 268) 

(17) 44 Cal 47: (AIR (4) 1917 Cal 716) 

(’33) AIR (20) 1933 Lah 481 ( 2 ): (14 LtfMM) 10 * 

(Pr 9 ) 

(T 6 ) 36 Ind Caa 799: (AIR (3) 1916 Oudh 301) 

(Pr 8 j 

( 36) AIR (23) 1936 Oudh 250: (12 Luck 101 ) 

SHARMA J.: These are three appeals which 
arise out of two suits for pre-emption of a property 
situated in Chowkri Bisheshwarji Rasta Gopalji 
Jaipur City sold by Hanuman Prashad defendant in 
favemr of Mina Lal (hereinafter to be called the 
vendee) as per sale^ieed, dated 7th December 


on ... co-sharer m the P^iy 

participator in immunities and appendages an 
owners oi adjoining immoveable property. , 

i 3 j The vendee denied both the pie-emptoi* 
ri»'nt to pre-empt and asserted that he harden 
had the preierenual right as compared to the pre- 

Cn K)°Thc learned Sub-Judge dismissed the suits c.f 
both the pre-emptors so far as properties X and \ 
are concerned holding that the vendee had is 
houses adjoining these two properties on the north 
and the walls uetween these two disputed pvopei- 
ties on one side and the property oi the venae*' 
on the other were joint. This property oi the 
vendee is shown in Ex. A 3 in yellow colour and's 
marked M & N. He aiso gave an additional ground 
for dismissal of the suit with respect to property 
y that property K adjoining towards south belonged 
to the vendee and had a joint wall and stair case 
with property Y. He however, decreed first pre- 
emptor’s suit with respect to property A and the 
second pre-emplor’s suit with respect to property 
B to the extent of one-half each on the ground 
that they had their properties adjacent to these 
properties and the walls between them were 
joint. He dismissed the suits with respect to these 
two properties to the extent of other half holding 
that property C shown in Ex. A 3 had been pur¬ 
chased by the vendee after the sale-deed in dis¬ 
pute and the said property had joint walls with 
properties A & B. 

(5) Against this decree of the learned Sub-Judge 
the vendee filed 2 appeals contending that the 
two pre-emptors ought not to have been given a 
decree to the extent of half in the properties A L 
B. Each of the pre-emptors also filed an appeal 
contending that his suit should have been decreed 
in full. The learned District Judge, after hearing 
all these appeals disposed them of by one judgmenr, 
dated 23rd March, 1948. He dismissed both the 
appeals of the vendee and partly allowed the ap¬ 
peals of the pre-emptors inasmuch as the 1 st pre- 
emptor was given a decree for the whole of the 
property A on payment of an additional sum of 
Rs. 137/9/- and the second pre-emptor was given 
a decree for the whole of property B on payment 
of an additional sum of Rs. 281/4/. The reason 
for this modification of the decree as given by the 
learned District Judge is that the purchase of pro¬ 
perty C by the vendee after the disputed sale con¬ 
ferred upon him no right of pre-emption. 

( 6 ) The second pre-emptor and the vendee have 
come in second appeal to this Court. Two appeals 
Nos. 44 and 45 of 1949 have been filed by the vendee 
In suits Nos. 149 and 150 respectively whl'e the 
second pre-emptor has filed appeal No. 24 of 1949 
in suit No. 150 of St. 2000. We have heard all the 
3 appeals and they can be disposed of by one single 
judgment. 

(7) Taking up the appeal of the second pre-emp¬ 
tor first, his learned counsel did not challenge tne 
lower Court’s finding so far as property X was con- 
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cerned. His only argument was that this pre-emp- 
tor should have been given decree with respect to 
property V to the extent oi one-hall*. It was argue*! 
that ii the vendee had his property M adjacent to 
property Y, this pre-emptor has his property L 
beneath this very property. Both had. thereiore, 
equal rights and the pre-emptor was entitled to a 
decree to the extent of one-half. It was argued 
that property K was not in the ownership oi me 
vendee but was in his possession only as a mort¬ 
gagee which could give him r.o right of pre-emp¬ 
tion. If tiie decision were to turn on the owner¬ 
ship of property it would have been necessary* to 
give eiftct to this contention because it is the 
ownership in a property which gives rise to right 
of pre-emption and not only possession as a mort¬ 
gagee. At the most the vendee has been able to 
prove that he has been in possession of property 
K as a mortgagee but this cannot give him a light 
of pre-emption. The judgment of the lower ap¬ 
pellate court however, shows that it is not based 
on any right of the vendee in property K. It is 
based upon the fact that the wall between oroperty 
M and property Y is a joint wall and therefore 
the vendee can be said to be a ‘•Shank” in pro¬ 
perty Y. The finding that the wall between M 
Y is joint has been concurrently arrived at by both 
the Courts below. It cannot therefore be interfered 
with in second appeal. Second pre-emptor s appeal 
therefore fails. 

(8) Coming to the 2 appeals of the vendee the e 
can be no doubt that he purchased property C 
after he purchased the disputed property. This 
sale was effected on 31st March, 1944. By virtue 
of this the vendee became owner of property C and 
this sale was never pre-empted. He had therefoie 
become an owner of this property not only before 
the date of the decree of the first Court which was 
passed on 24th of April, 1946 but also beiore the 
date of 2 suits which were filed on 1st July, 1944. 
The wall between the disputed property B and the 
property C is joint and there is a common stair¬ 
case leading to both. The vendee was therefore 
a co-sharer in the property in dispute before the 
suit was brought and the decree of the 1st Court 
was passed. He was therefore equally entitled to pre¬ 
emption with the second pre-emptor so far as pro¬ 
perty B is concerned as the second pre-emptor also 
had a joint wall between his property and the p.o- 
perty B. Similarly both the first pre-emptor and 
the vendee had joint walls between their ro* 
perties C & D, and the disputed property A. They 
were therefore equally entitled. It was argued on 
behalf of the pre-emptors that the acquisition ol 
property C by the vendee after the sale of the 
property in dispute would not help the vendee as 
he should be entitled to pre-emption on the date of 
sale. The lower appellate Judge has favoured vAis 
view on the strength of the rulings reported in 
‘Shoo Narain v. Hira\ 7 All 535 (F B), ‘SakhTha 
Eibi v. Amiran’, 10 All 472, ’Mahomed Zafar v. Me. 
Taj Bibi’, A I R (23) 1936 Oudh 250 and ‘Ratan v. 
Ram Niwaz’, 36 Ind Cas 799 (Oudh). These 
authorities have no bearing on the facts of the 
present case which are easily distinguishable. In 
7 All. 535 (F B) the plaintiff purchased after the 
date of sale in dispute the property on the basis 
ol which he claimed pre-emption. It w ? as therefore, 
held that he had no right of pre-emption. In 10 All 
472 it was contended by the vendee that the property 
on the basis of which pre-emption was claimed 
had gone out of the pre-emptors’ ownership and 
possession after the date of the 1st Court’s decree. 
The right of pre-emption was therefore defeated. 
It was held that it could not be defeated as even's 
after the 1st Court’s decree had no relevancy. In 
A I R (23) 1936 Oudh 250 the plaintiff acquired 
right to pre-empt the disputed property after the 
date of sale. It was held that he could not take 
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advantage of it. In ‘36 Ind Cas 799 (Oudh) the 
plaintiff acquired property by virtue of which he 
claimed pre-emption alter the date ol sa.e which 
was the suoject oi pre-emption suit. It was held 
that tiie p.aintiff was not entitled to a decree. 

» in liie present case the vendee has not 
brought a suit lor pre-emption. On the contrary he is 
resisting suit for pre-emption brougnt by others. 
Right of pre-emption is a very weak right and 
can oe deieattu by any legitimate means. The 
policy undenying this law is tiiat no stranger 
snou.d be ahowed to thrust imnseii upon the co- 
sharers in a property against their win. If, there- 
iore, beiore tiie 1st Court’s decree the vendee be¬ 
comes just as much a co-sharer as the pre-emptor, 
the latter can have no complaint that a stranger 
has thrust himself upon tiie property. Even if the 
vendee be deprived oi the property under pre-emp¬ 
tion he would remain a co-sharer all the same uy 
virtue of the other property acquired by him after 
the sale under pre-emption. There would there¬ 
fore be no sense in depriving him of the property 
under pre-emption. It is on account of 
this that it has been held in a number of 
cases oi different High Courts that if a vendee 
becomes a co-sharer of an equal degree with the 
pre-emptor in the property under pre-emption by 
virtue of another transfer effected before the 1 st 
Court’s decree the pre-emptor can have no pre- 
lerence over the vendee. It was so decided in 
‘Beharilal v. Mohan Singh’, AIR (7) 1920 All 159. 
Tudball and Ralique JJ. held that a plaintiff pre- 
emptor in order to succeed must be entitled to 
pre-empt not only on the date of the suit, but also 
upto the date of the decree. Where therefore a 
vendee was a stranger at the date of the transfer, 
but after the institution of a suit for pre-emption 
and before the date of the decree, he became a 
co-sharer in the village the plaintiff would have no 
right to pre-empt and a suit must fail. In 'Hetram 
v. Dalchand’, A I R (20) 1933 Lah 481(2) it was 
held that the plaintiff should show that he nas 
the right on three important dates that is (1) the 
date of sale ( 2 ) the date of institution of the suit 
and (3) the date of the first Court’s decree. In 
’Noori Miyan v. Ambika Singh’, 44 Cal 47 the same 
thing was held. In ’Hans Nath v. Ragho Prashad’ 
A I R (19) 1932 P C 57 it was held that when a 
sale has taken place to a stranger the vendees' 
acquisition by gift of a share in the village pend¬ 
ing a co-sharer’s suit for pre-emption instituted 
before the passing of the Agra Pre-emption Act 
1922, defeats that co-sharer's claim for pre-emption. 
The decisive date as regards the rights of the co- 
sharer to pre-empt is the date of the decree. Their 
Lordships quoted with approval the following pas¬ 
sage from the judgment of the Privy Council in 
‘Digambarsingh v. Ahmad Saeed Khan’, 42 Tnd 
App 10 at p 18: 

•’In all cases the object of a custom of pre-emo¬ 
tion is as far as possible to prevent strangers to 
a village from becoming sharers in the village.” 
Their Lordships further observed that if this 
object would not be attained by a decree in favoui 
of the plaintiff pre-emptor, it may not unreason¬ 
ably be held that such a decree should not be passep. 

(10) There is no doubt that in all these rulings 
excepting that reported in '44 Cal 47 the pre-emp¬ 
tion was claimed on the basis of a custom. But 
from the reports it would be found that the deci¬ 
sions did not turn on the ground that the custom 
laid down that the suit for pre-emption would be 
defeated if the vendee acquired equal status with 
the pre-emptor between the date of sale and tne 
date of the 1st Court’s decree. The decisions were 
based on general principles that the plaintiff hav¬ 
ing either last his status as a co-sharer 
before the date of the 1st Court’s decree or 
the vendee having become a pre-emptor or 
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■equal status with the pre-emptor before the date 
of the decree, the plaintiff colud not be given any 
preference over the vendee. So far as the case 
reported in ‘Noori Miyan v. Ambika Singh’, 44 Cal 
47 is concerned, it was a case under Muham¬ 
madan Law and is therefore a clear authority for 
the proposition that the plaintiff to succeed in a 
pre-emption suit should establish not only that his 
right existed at the date of the sale, but also at 
the date of the institution of the suit and 
the date of the decree of the primary Court. No 
doubt it looks very unsavoury that a defendant oy 
his unilateral and voluntary act should defeat the 
plaintiffs’ suit which was perfectly justified when it 
was brought and it appears to prevent such an 
undesirable result that recently statutory provi¬ 
sions have been made in the Agra and Punjab Pre¬ 
emption Acts disentitling the vendee to defeat a 
suit for pre-emption by virtue of a voluntary 
transfer in his favour during the suit, but that is 
mother matter. In the absence of any such safe¬ 
guards the general principle shall prevail that the 
pre-emptor in order to succeed in a suit should 
prove his subsisting right against the vendee not 
mly on the date of sale but also on the dates of 
suit and on the date of the 1st Courts’ decree. Thi< 
principle finds support also from Wilson’s Anglo 
Mohammedan Law 6th Edition para 356 A on page 
394. The learned author says that the co-sharer- 
ship, "Participation in appendages" or ownership 
of contiguous property, as the case may be, must 
not only exist at the time of the sale which gives 
rise to the claim of pre-emption but must continue 
to exist down to the time when the suit is institut¬ 
ed, and (it seems) even down to the decree of the 
primary Court. 

(11) The result Is that the appeal of Gopichand 
first pre-emptor Is dismissed but the two appeals ot 
Mina Lai vendee are allowed the decree of the 
lower appellate Court is modified and the decree 
of the original Court is restored. The vendee Mina 
Lai shall get the costs of all the 3 appeals from 
the contesting pre-emptors. 

D R Order accordingly . 


A. I. R. (39) 1952 RAJASTHAN 7 (C. N. 5) 
(JODHPUR BENCH) 

(FULL BENCH) 

WANCHOO, C. J., NAWAL KISHORE AND 

BAPNA, JJ. 

Hasti Mal and another , Appellants v. Shan - 
her Dan and others, Respondents . 


Second Appeal No. 67 of 1949, D/- 26-7-195 
\ * (a) Precedents — Decisions of late Chi 
Court of Jodhpur if binding on Rajasthan Hie 
Court — Civil P. C. (1908), Pre. 

The Lite Chief Court of Jodhpur as constit 
tedxn 1912 not being a Court of Record is n 
°f co-ordinate jurisdiction with tl 
High Court of Rajasihan which is declared 
? • Cctm of Record by the Rajasthan Hi S 
Court Ordinance (XV (15) of 1949) and as sue 

• inn of the f ormer Court are not bin. 

1 n 9 on the latter. t Para , 

^Anno : C . P. C.. Pre N. 15, Pts. 25a a z 

Court ° Tdin ^ce (X 
Ra1aa°tlnl 94 T * <Law;, » waning of • 
mO) lk S 3 Admmistratlon Ordinance (I (1) 

■ Ordiili™ llaW ,'J n u S ' - 34 Ra Wthan High Con 
• o U O /piously mean the law , 

OrS« B £'• l ( P Ra 3 asthan Administrate 
{„.z!^ nce , ™ hlch does not include within i 
’ ‘<«<ttwriade law or law deducible fro 

■■ (Para i 


4-(c) Limitation Act (1908), S. 19 Ack¬ 
nowledgment if operates as a fresh contract. 

A mere acknowledgment of debt does not 
operate as a new coniract and cannot be made 
the basis of the suit. It only keeps alive the 
original cause of action , and ihe suit must be 
founded on such original cause of action. 1950 
R. L. W . 284, approved. (Para 7) 

Anno : Lim. Act, S. 19, N. 8. 

(d) Civil P. C. (1908), O. 6, R. 17 — Suit on 
basis of acknowledgment — Piainti// misled 
into drafting such plaint owing to law laid 
down bi/ late Ch'uf Court of Jodhpur — Plain¬ 
ti// allowed to amend plaint by incorporating 
original cause of action. (Para 9) 

Anno : C. P. C., O. 6, R. 17, N. 11. 

Harak Lai Manihar f for Appellants; Govind 
Mal, for Respondents. 

Cases referred to : 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’50) AIR (37) 1950 MB 31 (F B) 

(Prs 3, 4, 6) 

(’29-30) 1929-30 MLR 44 (FB) (Pr 3) 

(’50) 1950 RLW 284 (Prs 2, 7) 

(27) AIR (14) 1927 Rang 4: (4 Rang 313 
FB) (Prs 4. 6) 

BAPNA J. : This is a reference by a Divi¬ 
sion Bench of this Court and raises certain 
important questions. 

(2) The appellant sued the respondent for 
recovery of a sum of Rs. 700/- on the basis of 
a ‘khata’ dated ‘Chait Sudi* 12, ‘Samwat’ 1925. 
The defendant pleaded, ‘inter alia’, that the 
document was a mere acknowledgment and 
could not form the basis of the suit. The trial 
Court accepted the defence and dismissed the 
suit, and the same judgment was upheld on ap¬ 
peal. The second appeal came up for hearing 
before a Single Judge of this Court, who refer¬ 
red the question 

“Whether acknowledgment of a previous debt 
not barred by limitation could be the basis 
of a suit?” 

to a Division Bench. In the meanwhile, the 
same question came up for decision in ‘Kanraj 
v. Vijey Singh’, 1950 RLW 284 before another 
Division Bench, and it was held that : 

“An acknowledgment of liability only allowed 
extension of limitation if made before ex¬ 
piration of the period of limitation but did 
not create a new right. It did not operate as 
a new contract but only kept alive the origi¬ 
nal cause of action and consequently it could 
not form an independent cause of action or 
a ba-is for a suit.” 


w vviicn ine reierence came up for hearinj 
before the Division Bench, it was argued tha 
a Full Bench decision of the forme 
Chief Court of Jodhpur reported in ‘Mohanla 
v. Badu 1929-30 MLR 44, in which it ha. 
been held that an acknowledgment of liabilir 
signed by a debtor formed a good basis of I 
suit and that the said Full Bench decision \va 
binding on a Division Bench of this Courl 

° n ‘? a S du v. Tulsi Ram 
^. R j 37) 1 ®'j n M B 31. As the question raisei 

referred to aWencT^ case wa 

IjIfuVri) Madhyia Bharat case (AIR (37 

ine°in ,he 3 HiU se «>nd appeal was pend 
ing m the High Court of Judicature at Indore 

but owing to integration of the various State 
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of Madhya Bharat, the High Court of Indore 
was abolished and the High Court of the United 
S;ate of Madhya Bharat was constituted, and 
the case was transferred to that Court, and 
came up for hearing before a Single Judge. The 
point in dispute in the appeal was concluded by 
a Full Ben h decision of ‘he Indore High Court 
but the learned Single Judge referred the ques¬ 
tion of law arising in the case to a Full Bench 
of the High Court of the United State, and the 
point arose as to how far the decisions of the 
High Courts of the Covenanting States should 
be held to be binding on Judges of the High 
Court of the United State. It was held that the 
Indore High Court was a Court of co-ordina’e 
jurisdiction, and as such the Full Bench deci¬ 
sions of the Indore High Court stood on the 
same footing as the Full Bench decisions of the 
High Court of ihe United State, and were bind¬ 
ing on Division Benches and Single Judges 
until reconsidered by a larger Bench of the 
High Court of the United State. It was also 
pointed out that under the constitution of the 
High Court of the United State, it was laid 
down that 

“the High Court shall apply the laws and 
usages prevailing in any State forming part 
of the United State to civil, criminal and 
other proceedings in that State till such time 
as the duly constituted authority modifies 
them”, 

and the term ‘law’ was sufficiently wide to in¬ 
clude Judge-made law found in the various 
decisions of the High Courts of the Covenant¬ 
ing States. The learned Judges of the Madhya 
Bharat referred to the Full Bench decision of 
the Rangoon High Court in ‘Ma Mya v. Ma 
Thein', AIR (14) 1927 Rang 4, in which a 
decision of the Chief Court of Lower Burma 
was he'd to be not binding on the Rangoon 
High Court as the Chief Court of Lower Burma 
was not a Court of co-ordinate jurisdiction. 

(5) The first question, which arises in the 
present case is whether the Chief Court of 
Jodhpur was a Court of co-ordinate jurisdic¬ 
tion with the High Court of Rajasthan. It is 
sufficient to point out one distinguishing fea¬ 
ture in order to hold that the Chief Court of 
Jodhpur was not a Court of co-ordinate juris¬ 
diction. The High Court of Rajasthan has been 
constitu'ed under the Rajasthan High Court 
Ord nance (Ordinance No. XV of 1949), pro¬ 
mulgated by the Rajpramukh of Rajasthan 
after the integration of the various Covenanting 
States, and in the preamble of the Ordinance, 
the High Court of Rajasthan has teen declared 
to be a “Court of Record". The Chief Court of 
Jodhpur was constituted in 1912 by the Maha¬ 
raja Regent of Jodhpur by Notification, dated 
12th October, 1912, published in the Marwar 
Gazet'e of November 23, 1912. and while the 
said Court was made the highest Court of Ap¬ 
peal and of original jurisdiction in the State 
under His Highness the Maharaja Regent in 
Council, it was not declared to be a Court of 
Record. It was only in 1947 that the Chief 
Court of Jodhpur wa$ converted into a High 
Court and made a Court of Record by the 
Government of Jodhpur Act, 1947. As to whe¬ 
ther the High Court of the Covenanting State 
of Jodhpur established in 1947 was or was not 
i Court of co-ordinate jurisdiction does not 
irise in this case. So far as the judgments of 
he former Chief Court of Jodhpur are concern¬ 
ed, they were not by a Court of co-ordinate 
jurisdiction, and the Full Bench decision of the 


Chief Court of Jodhpur is of no binding autho-| 
rity on this High Court. 1 

(6) The second ground of decision in the 
Madhya Bharat case (AIR (37) 1950 MB 31 ) 
res ed on the particular language used in the 
Ordinance constituting the High Court, and 
certain other Ordinances. In Rajasthan, the 
saving clause as regards the laws in force in 
the previous Covenanting States is to be found 
in sub-section (1) of section 3 of Ordinance 
No. 1 oi 1949 (Rajasthan Administration Ordin¬ 
ance, 1949). It lays down that 

* All the laws in force in any Covenanting 
S.ate immediately before the commencement 
of this Ordinance in that State shall, until 
altered or repealed or amended by a compe¬ 
tent Legislature or other competent autho¬ 
rity, continue in force in that State subject 
to the modification that any reference there¬ 
in to the Ruler cr Government of that State 
shall be construed as a reference to the Raj 
Pramukh or. as the case may be, to the Go- 
( vernir.ent of Rajasthan." 

Sub-section (2) of this section makes it clear 
that the word “law" referred to in sub-section 

(1) means 

“any Act, Ordinance, regulation, rule, order or 
bye-law which, having been made by a com¬ 
petent Legislature cr other competent autho¬ 
rity in a Covenanting State, has the force of 
law in that State." 

The Judge-made law or the law deducible from 
decisions has been left out in this section. It 
may be pointed out that a discussion is also 
found in the ‘Full Bench case of Rangoon’, 
(AIR (14) 1927 Rang 4) referred to above, on 
the interpretation of the word “law" as an argu¬ 
ment was advanced on section 17 of the Letters 
Patent, which was as follows : 

“And we do further ordain that with respect to 
the law to be applied to each case coming 
before the High Court of Judicature at Ran¬ 
goon in the exercise of its ordinary original 
civil jurisdiction such law shall be the law 
which would have been applied by the Chief 
Court of Lower Burma to such cases if these 
Letters Patent had not issued." 

The majority of the Judges held that the word 
“law” did not include the published decisions 
of the Chief Court of Lower Burma unless they 
had been merged in any enactment or used to 
modify or repeal any enactment. The provi¬ 
sion with respect to the law to be administered 
by the High Court is to be found in section 34 
of the Rajasthan High Court Ordinance, and 
it is to the effect that the law or equity and the 
rule of good conscience to be applied by the 
High Court to each case coming before it in the 
exercise of its jurisdiction as a Court of Appeal, 
Revision or Reference, will be the law or equity 
and the rule of good conscience, which the 
Court in which the proceedings in such case 
were originally instituted ought to apply to such 
case. The term “law” in this case would obvi¬ 
ously mean the law as described in sub-section 

(2) of Section 3 of Ordinance No. I of 1949. 

(7) On the merits we fully agree with the 
view of law taken in 'Kanraj v. Vijai Singh*, 
(1950 RLW 284) in which the entire case law 
has been fully discussed. For the reasons given 
in that judgment we hold that a mere acknow¬ 
ledgment of debt does not operate as a new 
contract and cannot be made a basis of the 
suit. It only keeps alive the original cause of 
act on, and the suit must be founded on such 
original cause of action. The acknowledgment 
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of debt would no doubt enure to the benefit of 
the creditor for the purpose of saving limita¬ 
tion if it is made before the original debt be¬ 
came barred by time. 

(8) It was argued that the plaintiff should 
be given an opportunity in this case to amend 
his plaint so as to bring forth the original cause 

of action. . . , . 

(9) It is possible that in the view ox law 
taken bv the Jodhpur Chief Court the plaintifT 
and his lawyer may have been misled into 
drafting the plaint in the way they have done. 
The plaintifT is. therefore, allowed to amend 
his plaint bv incorporating the original cause 
of action. He will, however, pay the costs incur¬ 
red by the respondent in this Court and the 
lower appellate Court. 

(10) The appeal is. thereto e, accepted, the 
judgment and de ree of the lower Court are set 
aside, and tie case is sent back to the trial 
Court. The plaintiff will be allowed to amend 
his plaint with in one month of the record rea¬ 
ching the trial Court, and the trial Court will 
proceed further according to law. The appel¬ 
lant will pay cos's of the first appellate Court 
and of this Court. The costs of the trial Court 
will abide the final result of the suit. 

K.S. Case remanded. 


A. I. R. (39) 1952 RAJASTHAN 9 (C. No 6) 
(JODHPUR BENCH) 

WANCHOO, C.J. AND BAPNA, J. 

Taru Lai and others, Defendants, Appellants v. 
Mangi Lai and another, Plaintiffs-Respondents. 

Appeals Nos. 46 and 47 of 1950, D/- 1-8-1951. 

(a) Civil P. C. (1908), O. 34, R. 14 — Money de¬ 
cree passed in respect of claim arising under mort¬ 
gage — Suit for bringing mortgaged property to 
sale — Deposit in Court after suit of part of de¬ 
cretal amount — Effect. 

Where a mortgagee after obtaining a money de¬ 
cree in satisfaction of a claim arising under tiie 
mortgage, brings a suit for bringing the mortgaged 
property to sale in enfrocement of the mortgage, 
the plaintiff is entitled to a decree for sale. The 
fact that the defendant deposited a sum after the 
suit had been filed would not deprive the plaintiffs 
of the right to get a decree for sale. (Para 4) 

Anno: C. P. C., O. 34, R. 14, N. 2. 

(b) Civil P. C., (1908), O. 34, R. 14, S. 34 — Suit 
uixder O. 34, R. 14 — Power of Court, to grant in¬ 
terest not allowed in money decree. 

Order 34, R. 14 only provides for a decree declar¬ 
ing that the mortgaged property can be brought to 
sale for the decree for money which had already 
been obtained in satisfaction of the claim arising 
Under the mortgage. It does not permit the Court 
nearing the suit to reopen matters relating to in¬ 
terest and so on which must already have been de¬ 
cided when the, decree for payment of money was 
}* the previous suit. AIR (1) 1914 All 98, 
wot Foil. (Para 5) 

This position is also supported by Section 34 (2). 

Anno: C. P. c., S. 34, N. 17, O. 34, R 14 N13° 5> 
10T Amllanti; Chand Mal lur 

Case referred to: 

(’14) AIR (1) 1914 All 98: (38 All 264) (P r 4) 

C J ' : , T ^ ese are to 0 connected aj>- 
?V he s . ame J ud S me nt and decree of the 
Judge of Rajsamand, dated the 28th of 

v? 48 ' A P peal No - 46 is by Taru Lai and 
oUiers who are defendants, and appeal No. 47 Is 
by Mangi Lai and Meera Lai who are plaint iff 
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(21 The plaintiffs brought their suit under Order 
XXXIV. Rule 14. Their case was that they were 
sub-mortgagees of the defendants. They had on an 
earli°r occasion filed a suit for the money due to- 
them and had obtained a decree for Rs. 1,753/6/9. 
In that suit, however, there was no prayer tor saic 
on the basis of the sub-mortgage and, therefore, 
no decree for sale under Order XXXIV had beer, 
passed. When the earlier decree was put into execu¬ 
tion. the plaintiffs wanted to put the property to 
sale. They were then met with the objection that the 
property could not be put to sale as there was no 
decree under Order XXXIV for sale in their favour. 
This dispute was taken up to the High Court of 
Udaipur. The High Court decided that the decree, 
could not be executed by sale of the property and 
directed that if the plaintiffs wanted to sell the 
property, they should file a suit under Older 
XXXIV. Rule 14. Thereupon, the present suit was 
filed. While filing the suit, the plaintiffs also 
claimed Rs. 435/9/3 as interest. It may be men¬ 
tioned that the previous decree for Rs. 1,753/6/9 
did not allow any interest after the date of that 
decree. The trial Court gave a declaration to the 
effect that the property was saleable under Order 
XXXIV, Rule 14 in order to pay up the amount of 
Rs. 1,753/6/9. It dismissed the claim with respect 
to further interest which was claimed. Both 
parties appealed from this decree. The delen- 
dants* case was that as they had deposited a sum 
of Rs. 1,627/- after the decree in the previous suit, 
no decree for sale should have been passed against 
them. The case of the plaintiffs was that they 
were entitled to interest The appellate Court dis¬ 
missed the appeal of the defendants and affirmed 
the decree for sale. Further, it allowed the appeal, 
of the plaintiffs in part and gave them a further 
sum of Rs. 175/- as interest from the dat* of the 
decree till the date of the deposit as damages. 

(3) Both parties have again appealed to this 
Court. The defendants have claimed that no de¬ 
cree for sale should have been passed against 
them and that the sum of Rs. 175/- should not; 
have been allowed to the plaintiffs as interest by 
way of damages. The plaintiffs, on the other hand 
have claimed that they should be allowed the lull 
interest which they had claimed viz., Rs. 485 / 9 / 3. 


(4) We shall deal with the defendants’ appeal 
first. This may be divided into two parts: one 
Relating to the decree for sale and the other relat¬ 
ing to the amount of Rs. 175/- allowed as interest. 
So far as the decree for sale is concerned, we do- 
not see how the defendants can resist that decree. 
Order XXXIV, Rule 14 specifically provides for 
cases where there was an earlier decree lor pay¬ 
ment of money only though tile document on which 
the money was advanced might have been a mort¬ 
gage-deed. Further, in this case, this point was 
in dispute before the High Court of Udaipur and 
that Court specifically held against the defendants 
and ordered the plaintiffs to flie a suit under Order 
XXXIW, Rule 14. Under these circumstances, it 
is too late for the defendants to contest that the 
decree for sale cannot be passed against them for 
the amount which was decreed in the previous suit 
viz., Rs. 1,753/6/9. The fact that they deposited o 
sum of Rs. 1,627/- about 2J years later, after the 
present suit had been filed would not deprive 
the plaintiffs of the right to get a decree for sale. 
If that money is still lying in Court, it can always 
be used by the defendants to pay up the amount 
due from them when execution is taken out, 

(5) Next we come to the question of interest 
Order 34 Rule 14 contemplates a suit in a case 

^ P a y men t of money In satis* 
1 1116 ^ arlsln * under the mortgage has 
K , obtained - Normally, in such a suit 

t*ie plaintiff also prays for sale; but it may some- 
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times happen that the prayer l'or sale may be left 
out by inadvertence or otherwise. In such vases 
but lor Order 34, Rule 14. the plaintiff would be 
barred from asking for sale of the property in 
/iew of the provisions of Order 2. Rule 2. As we 
.ead Order 34. Rule 14, it seems to us that it only 
provides for a decree declaring that the mortgaged 
property can be brought to sale for the decree lor 
noney which has already been obtained in satis- 
factioa of the claim arising under the mortgage. It 
does not seem to us possible to reopen matters re¬ 
lating to interest and so on which must already 
have been decided when the decree for payment 
oi money was passed in the previous suit. Learned 
counsel for the appellants relied on Tndar Pal v. 
Mewah Lai’, AIR (1) 1914 All 98. where the plain¬ 
tiffs who had already obtained a decree for money 
and had been allowed interest at a certain rate, 
claimed higher interest when they filed the suit 
under Order XXXIV Rule 14. They were given 
interest at the higher rate. It seems that no ob¬ 
jection was raised to this in the trial Court or in 
the memorandum of appeal to the High Court. 
The point seems to have been raised in argument 
and the learned Judges brushed it aside by observ¬ 
ing that as the plaintiffs were entitled to sue upon 
their mortgage, they had a right to claim interest at 
the stipulated rate up to the date fixed for pay¬ 
ment. Learned counsel for the plaintiffs, there¬ 
fore, urges that this case is an authority for the 
proposition tiiat further interest can be allowed 
in a suit under Order 34 Rule 14 although no in¬ 
terest might have been allowed in the previous 
money decree. With all due respect to the 
learned Judges who decided this case, we feel our¬ 
selves unable to follow it. We may point out that 
there is no discussion of the point in the judgment 
except a bare observation that the plaintiffs are 
entitled to interest at the rate mentioned in the 
mortgage-deed. Further, the Allahabad case fails 
to notice the provision of S. 34 1 2) of the Code of 
Civil Procedure. That sub-section provides that 
where a decree is silent with respect to the pay¬ 
ment of further interest on such aggregate sum 
as has been decreed from the date of the decree 
to the date of payment or other earlier date, the 
Court shall be deemed to have refused such in¬ 
terest, and a separate suit, therefore shall not lie. 
This provision was lor the first time inserted in 
the Code of Civil Procedure of 1882 by Act VII of 
1888. The reasons why this was inserted was that 
in some cases before 1888, it had been held that 
interest though not awarded by the decree could be 
granted later on in execution or in a separate suit. 
This Act was passed negativing the law laid down by 
those cases. Learned counsel for the plaintiffs has 
cited these cases but we need not refer to them in de¬ 
tail in view of this provision. We are of opinion 
that the decree of the trial Court was correct and 
the lower appellate Court was wrong in allowing 
a further sum of Rs. 175/- as interest by way of 
damages to the plaintiffs. It follows from this 
that the plaintiffs’ appeal for a further sum as 
interest by way of damages must fail. 

(6) We, therefore, dismiss appeal No. 47 of 1950. 
We partly allow appeal No. 48 of 1950 and set aside 
that part of the decree of the lower appellate 
Court by which a further sum Rs. 175/- has been 
allowed to the plaintiffs as interest by way of 
damages, thus restoring the decree which was 
passed by the trial Court. Parties will pay and 
receive costs throughout in all the Courts accord¬ 
ing to success and failure. 

V.D.D. Order accordingly . 


A.I.& 

A. I. R. (39) 1952 RAJASTHAN 10 (C. N. 7) 

(JODHPUR BENCH.) 

WANCHOO, C. J. AND BAPNA, J. 

Jcet Mai and another, Appellants v. Nand Lai aiid 
others. Respondents. 

Civil Reference No. 232/1950 D/- 30-7-1951. 

(a) Civil P. C. (190S ). S. 113 and O. 46 R. 1 — 
Decree not subject to appeal. 

References under S. 113 C. P. C. can only be 
made in suits where there is no appeal provided 
from the decree or in such appeals where there is 
no further appeal provided. 

Hence a reference under S. 113 in a 
suit for pre-emption is incompetent when there is 
obviously an appeal provided from the decree 
which will be passed in the suit. (Para 3) 

Anno: C. P. C. O. 46 R. 1 N. 4 Pt. 1. 

(b) Civil P. C. (1908), O. 46 R. 1 — Statement 
of facts and Court's opinion. 

Under O. 46, R. 1 Civil P. C. it is the duty of the 
Court making a reference to record its own opinion 
on the point before making such reference. This 
does not mean that the Court should merely say 
that the case is one about the interpretation of 
the Constitution and of great public importance . 
It should record its own opinion on the point raised. 

(Para 6) 

(c) Civil P. C. (1908), S. 113, Proviso — Refer- 

ence under, is only possible when validity of Act , 
Ordinance or Regulation or any provision thereof 
is involved — Question relating to law of pre-emp¬ 
tion as based on custom and not on any Act — 
Reference cannot be made. (Para 6) 

WANCHOO C. J.: This is a reference by the 
Civil Judge of Udaipur in a civil suit No. 147 of 
2005 Samvat. The suit was for pre-emption. An 
objection was raised by the defendant that in view 
of Art. 19(1)(f) of the Constitution of India, read 
with Art. 13(1). the right or custom of pre-emption 
was inconsistent with these provisions and the 
suit should be dismissed on this ground. The 
Civil Judge thereupon said in his order that he 
had read Art. 13(1) and Art. 19(1 MO of the Con¬ 
stitution and was of the opinion that the question 
related to the interpretation of the Constitution 
and was of great public importance. Consequently, 
he sent the file to this Court under S 113 of the 
Civil P. C. This order was passed on the 28th 
of August, 1950. 

(2) We are of the opinion that this reference 
was completely incompetent on the date on which 
it was made. The learned Civil Judge who looked 
up S. 113 of the Civil P. C. never cared to look 
up O. XLVI Rule 1 which provided the procedure 
for making references to this Court. O. XLVI, R. 1 
reads as follows: 

"Where, before or on the hearing of a suit or an 
appeal in which the decree is not subject to 
appeal, or where, in the execution of any such 
decree, any question of law or usage having the 
force of law arises, on which the Court trying the 
suit or appeal, or executing the decree, enter¬ 
tains reasonable doubt, the Court may, either of 
its own motion or on the application of any of 
the parties, draw up a statement of the facts of 
the case and the point on which doubt is enter¬ 
tained, and refer such statement with its own 
opinion on the point for the decision of the High 
Court” 

(3) A mere glance at this rule shows that refer¬ 
ences under S. 113 C. P. C. can only be made in 
suits where there is no appeal provided from the 
decree or in such appeals where there is no further 
appeal provided. In the present case, there is 
obviously an appeal provided from the decree which 
will be passed by the Civil Judge and under the 
circumstances no reference could be made to this 
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Court under S. 113 read with Order XLVI R. 1 of 
ithe Civil P. C. We may also point out that i, is tne 
jduty of the Court making a reference to record 
its own opinion on the point before making such 
reference. This does not mean that the Court 
should merely say that the case is one about 
interpretation of the Constitution and of gieat 
pubiic importance. It should record its own op.nion 
on the point raised which in this case was whether 
the custom of pre-emption was invalid and could 
not be enforced in view of the provision Oi tne 
Constitution. Even if the reference had been com¬ 
petent, we would have sent it back to the Court 
oelow for recording its opinion and giving reasons 
therefore before we considered it ourselves. 

(4) This reference must, therefore, be dismissed 
and the record will be returned for disposal of the 

suit according to law. _ 

(5) We may, however, draw the attention of tne 
trial Court to Central Act No. XXIV of 1951 which 
has added a proviso to S. 113 of the Civil P. C. 
That proviso read as follows: 

"Provided that where the Court is satisfied that 
a case pending before it involves a question as 
to the validity of any Act, Ordinance or Regula¬ 
tion or of any provision contained in an Act, 
Ordinance or Regulation, the determination of 
which is necessary for the disposal of the case, 
and is of opinion that such Act, Ordinance, Re¬ 
gulation or provision is invalid or inoperative, 
but has not been so declared by the High Court 
to which that Court is subordinate or by the 
Supreme Court, the Court shall state a case 
setting out its opinion and the reasons therefor, 
and refer the same lor the opinion of the High 
Court." 

16 ) The trial Court will consider this proviso and 
If it 19 of the opinion that the case is covered by 
this proviso, it should make a reference in accord¬ 
ance with the terms of this proviso. We may, 
however point out that such a reference is only 
possible where there is an Act, Ordinance or Re¬ 
gulation and it will not be right to make a refer¬ 
ence under this proviso if the law of pre-emption 
in Mewar is merely based on custom and not on 
any Act of the former Mewar State or of Rajasthan. 
K.S. Reference rejected. 


A. I. R. (39) 1952 RAJASTHAN 11 (C. N. 8) 

(JODHPUR BENCH) 

WANCHOO . C. J. AND BAPNA, J. 

Arjun Lal , Applicant v. Hiralal and others, Res¬ 
pondents. 

Civil Misc. Appln. No. 9 of 1951, D/- 2-8-1951. 

Constitution of India, Art. I34(l)(a) and (b) — 
Suit jor partition oj plaintiffs share in joint family 
property —Valuation — Substantial question oj 
law — Civil P. C. (190$), S. 110. 

The plaintiff sued jor partition of his one third 
share in a joint-family house which was admitted¬ 
ly more than Rs. 20,000/ in value but the plaintiff's 
share was less than Rs. 2,000/-. The suit was dis- 
mmea tn all the lower Courts. The plaintiff ap - 
plied under Art. 134(l)(a) and (b) 0/ Die Constitu- 
tion for leave to appeal to the Supreme Court. 

tfle a VPlteant was not entitled to a 
certificate either under Cl. (a) or Cl. (b) of Art. 
134U) as the value of the subject-matter oj dispute 
in appeal will be the value oj the plaintiffs share 
end not the value of tlie entire joint-family house ; 
A J; W*> 1944 P. C. 65 Rel. on. (Para 3) 

Held further• that tlie decree being one of affir¬ 
mance and tlie only question sought to be raised 
in the appeal being one of wrong appraisement of 
evidence by the High Court , which was no sub- 
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stantial question o) law at all. leave under Art .134 

(I) (b) could not oe granted. ura 

Anno: C. P. C. S. 110 N. 11, 17. 

Umashanker Trivedi, lor Applicant. 

C( lArrai/gea C fn order of Courts, and in the Courts 
chronologically. List of ioveiga cases reierred to 

comes aner the Indian Cases). 

C44) AIR (31) la-14 P Clio: iILR (1944) Bom 

745) ** 

C32) 54 All 858: (A I R (20) 1933 All 177) (Pr 3) 
105) 10 Cal WN 564: (3 Cal L Jour ton [Pi 6) 

WANCHOO C. J-: This is an application by 
Arjun Lal under Article 133 (1) of the Constitution 
o: Inaia for a certificate under clauses la) and 
(b) of that Article. Learned counsel urges that 
the amount or vaiue of the subject-matter of the 
dispute in the Court of first instance and still in 
dispute on appeal was and is not less than Rs. 
20 .U 00 /-, or that, in any case, the judgment, decree 
or final order involves directly or indirectly some 
claim or question respecting properly of the like 
amount or value. 

(2) The suit, in this case, was filed by the peti¬ 
tioner ior partition of his one-third share in a 
certain house m the Civil Court at Udaipur. This 
suit was dismissed by the trial Court. There was 
an appeal, which was also dismissed, and then 
there was a second appeal to the Maliadraj Subha, 
which was equivalent 10 a High Court in the former 
State oi Mewar, which was aiso dismissed. There- 
auer, on account oi some peculiar circumstances, 
which were prevalent in the Stale oi Mewar in 
those days, the case came up again for hearing be¬ 
fore the High Court of Udaipur which was establi¬ 
shed on the 1st October, 1940. When the United 
State of Rajasthan was formed in 1949, and this 
Court was created, the appeal, which was pending 
in the High Court of Udaipur, was transferred to 
this Court. It was heard by a Division Bench, and 
was dismissed, thus confirming the decision of the 
three Courts below. 

(3) It is stated that when the suit was filed in 
the trial Court it was not necessary to value the 
suit. So the exact valuation of the suit is not 
known. In the present application the applicant says 
that the house in dispute is worth over a lakh of 
rupees, and that his share is worth over Rs. 20,000/-. 
Beaides this bare statement of the applicant, which 
is also not supported so far by any affidavit, 
there is nothing on the record to show that the 
applicant's share was valued at over Rs. 20.000/- 
at the time the suit was filed. It has been stated 
that the defendant in his written statement claim¬ 
ed that he had spent about Rs. 30,000/- over the 
constructions, and that therefore, the entire house 
was certainly worth more than Rs. 20,000/-. Learn¬ 
ed counsel then relies on Article 133 (1) (b), und 
says that as this is a suit for partition, and the 
entire house on the defendant's own showing was 
worth more than Rs. 20,000/-, he is entitled to a 
certificate. He relies on two cases, viz.. ’Bhugwat 
Sahay v. Pashupati Nath*, 10 Cal W N 564; and 
•Muhammad Asghar v. Abida Begum’, 54 All 858 
These two cases, however, were considered by 
their Lordships of the Privy Council in ‘Shcvanti- 
bai v. Janardlian RaghunnUV, AIR (31) 1944 P. C. 
65. and were impliedly overruled by the following 
observations, which occur at page 66: 

"It is enough for the purposes of the present case 
to say that their Lordships feel no doubt that a 
question as to the title of the plaintiff to the 
shr.re which he claims in tlie Joint pro¬ 
perty does not become a question respecting the 

familyy estate merely because 
If his title is established it will result in the 
Joint family estate being partitioned. 11 
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Even, therefore, if the house was valued at about 
Rs. 30,000/-, the share of the applicant would only 
be Rs. 10,000/-, and the applicant is not entitled 
to a certificate either under clause ta) or clause 
ib) of Article 133 (1). We may mention that he 
is not claiming a certificate under clause (c) of 
that Article. 

(4) Further, even if it were to be conceded, for 
the sake of argument, that the value of the ap¬ 
plicant’s share in the house was and is not less 
than Rs. 20.000/-, the applicant would not be en¬ 
titled to a certificate, unless he can further show 
that the appeal involves some substantial question 
of law, as this Court has confirmed the decree of 
tlie Court immediately below it. Learned counsel 
urges that the substantial question of law involved 
in this case is that this Court has gone wrong in 
appraising the evidence, which was produced, and 
coming to certain conclusions of facts on that evi¬ 
dence. We are of opinion that this is no substan¬ 
tial question of law at all, and the applicant is, 
therefore, not entitled to any certificate under 
Article 133 (1) of the Constitution. 

(5) The application is hereby rejected. 

K.S. Certificate refused. 


A. I. R. (39) 1952 RAJASTHAN 12 (C. N. 9) 

(JODHPUR BENCH) 

WANCHOO. C. J. AND BAPNA J. 

Sewa Ram. Applicant v. Misrimal and others. 
Opposite Party. 

Civil Revn. No. 229 of 1950, D/- 30-7-1951. 

(a) Civil P. C. (1908), O. 9 Rr. 6 .7 — Order 
under R. 7 — Effect. 

Once an 'ex parte' order has been passed against 
a defendant, it lasts till the termination of the 
suit, and the defendant cannot be permitted to 
appear in defence at a subsequent hearing unless 
he gets the 'ex parte' order set aside in the manner 
provided in Order IX, R. 7. that is, by assigning 
good cause for his non-appearance. AIR (12) 1925 
Mad. 1274 diss from. A 1 R (32) 1945 Sind 98 Rel. 
on. Case law discussed. (Para 18) 

Anno: C. P. C. O. 9 R. 7 N. 2. 

(b) Civil P. C. (1908) O. 9 R. 6 — Order striking 
off defence. 

The Court while ordering that the suit should 
proceed 'ex parte' cannot also strike off the defence. 

(Para 19) 

Anno: C. P. C. O. 9 R. 6 N. 1. 

(c) Civil P. C. (1908) S. 115, O. 9, R. 7 — Order 
"as to costs" — Revision. 

The amount that is ordered by the Court as costs 
cannot be challenged in revision. (Para 18) 

Anno: C. P. C. S. 115 N. 20, O. 9 R. 7 N. 3. 

Sawai Mai, for Applicant — Roshan Lai, for 
Opposite Party. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’22) AIR (9) 1922 All 33: (G4 Ind Cas 958) . 

(Prs 4, 8) 

C22) AIR (9) 1922 All 110: (66 Ind Cas 892) 

(Prs 4, 8) 

(’24) AIR (11) 1924 Cal 806: (81 Ind Cas 867) 

(Prs 4, 9) 

(’47) 1947 Jaipur L R 303 (Pr 5) 

C31) AIR (18) 1931 Lai 616 (1): (134 Ind Cas 
H07) (Prp5.ll) 

C25) AIR (12) 1925 Mad 1274: (91 Ind Cas 645) 

(Prs 4, 5, 7, 10, 11, 12; 13. 14. 17) 
C39) AIR (26) 1939 Mad 385: (185 Ind Cas 247) 

(Prs 5. 12). 

147 Mar L R 88 (Pr 5) 


A. LB. 

C31) AIR (18) 1931 Nag 122: (27 Nag L R 50) 

(Prs 5, 10) 

C44) AIR (31) 1944 Nag 77: (ILR (1944) Nag 
442) (Prs 5, 13, 16) 

C49) AIR (36) 1949 Oudh 59: (ILR (1950) All 
6 F B) (Prs 6, 16, 18) 

(’45) AIR (32) 1945 Sind 93: (ILR (1945) Kar 1) 

(Prs 6, 15, 16, 17, 18) 
WANCHOO C. J.- This is a revision by Sewa 
Ram against an order of the District Judge of 
Pali. 

(2) The facts, which have led to this revision, 
are these. A suit had been fiied by Misrimal and 
others against the applicant. It was fixed for hear¬ 
ing on the 29th of July, 1950. On that date, the 
applicant was absent, and an order was passed that, 
the suit should proceed ‘ex parte’, and the written 
statement of the applicant should be struck of!. 
When the matter came up again for hearing on 
the 23rd of August, 1950, the applicant appeared, 
and it was contended on his behalf that the ‘ex 
parte’ order was only for that day, viz., the 29th 
of July, 1950, and that the applicant could appear 
in the suit thereafter without having the *ex parte* 
order set aside. The learned District Judge, 
however, held that the applicant should not appear 
in the suit so long as the ‘ex parte’ order stood, 
and that he had to apply for setting aside the ‘ex 
parte’ order of the 29th of July, 1950. Eventually, the 
District Judge set aside the ‘ex parte’ order, and 
permitted the applicant to appear in the suit on 
payment of Rs. 100/- as costs. The order striking 
oil the written statement was also set aside. 

(3) The applicant has come up to this Court, and 
contends that it was not necessary for him to apply 
for setting aside the ‘ex parte’ order, and that he 
should have been permitted to appear in the suit 
on the 23rd of August, 1950, and take part Ih the 
proceedings from that date, and that the order of 
the District Judge, by which he was asked to pay 
Rs. 100/- as damages was in excess of his jurisdic¬ 
tion. 

(4) This argument is based on the interpretation 
which learned counsel puts, on O. IX, Rule 7, of 
the Code of Civil Procedure, which reads as follows: 

“Where the Court has adjourned the hearing of 
the suit ’ex parte’, and the defendant, at or before 
such hearing, appears and assigns good cause 
for his previous non-appearance, he may, upon 
such terms as the Court directs as to costs or 
otherwise, be heard in answer to the suit as if 
he had appeared on the day fixed for his ap¬ 
pearance." 

The argument is that, as the applicant did not 
want to be put in the position as if he had appear¬ 
ed on the day fixed for his appearance, and merely 
wanted to take part in the proceedings from the 
23rd of August, 1950, Order IX, R. 7, had no appli¬ 
cation to his case, and he should have been allow¬ 
ed to appear from that date without being made to 
pay damages for setting aside the *ex parte* order 
passed on the 29th July. The leading case on the 
subject, on which learned, counsel places reliance, 
is ‘Venkatasubbiah v. Lakshminarasimhan*. AIR 
(12) 1925 Mad 1274. In that case Wallace J. relied 
on the words “be heard in answer to the suit as if 
he had appeared on the day fixed for his appear¬ 
ance." and said that the Order IX, R. 7, applied to a 
party who wished to be relegated back to the posi¬ 
tion which he would have been in if he had appear¬ 
ed at a previous hearing at which he was absent, 
and who wished the proceedings taken in his ab¬ 
sence to be taken over again in his presence. He 
also went on to say that “ex parte" only meant 
that the party had not been heard because ne was 
absent and the adjournment of the hearing “ex 
parte" in the words of R. 7 applied only to the 
hearing on the particular day when that hearing 
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and adjournment “ex parte" had been made. He 
lurther observed that there was one cardinal prin¬ 
ciple applicable to trials by Courts, namely that a 
party had a right to appear and plead his cause 
on all occasions when that cause came on lor 
hearing. He relied on three earlier cases, namely, 
•Mannu v. Tulsi', AIR (9) 1922 All 33 'Bhagwat 
Prasad Tewari v. Muhammad Shibli', AIR (9) 1922 
All 110, and ’Satyaendra Nath v. Narendra Nath’. 
AIR 111) 1924 Cal 806. 

(5) This Madras case was followed in 'Harba v. 
Mt. Chandrabhaga’. AIR (18) 1931 Nag 122. *Mch 
Raj Din v. Hans Raj'. AIR (18) 1931 Lah 616 11), 
•Peru Mai Naicken v. Kondama Naiken', AIR (26) 
1939 Mad 385, and 'Devi Das Ganpatrao v. Sunder- 
lal’, AIR (31) 1944 Nag 77. Further, there are 
certain observations in 'Chandrabhana v. Pukh 
Raj', 147 Mar L R 88, and 'Tulsis v. Gyarsilal and 
Gyarsilal v. Kana', (1947) Jaipur L R 303, where 
though the point was not the same, the principle 
behind ‘Venkatasubbiah’s case', AIR (12) 1925 
Mad 1274 was by implication approved. 

(6) On the other side are two cases, namely, 
-Hariram Rewachand v. Pribhdas Mulchand', AIR 
<32) 1945 Sind 98, and Mt. Tulsi Devi v. Srikrishna', 
AIR (36) 1949 Oudh 59. 

(7) Before we consider the reasoning behind 
^Venkatasubbiah's case', AIR (12) 1925 Mad 1274. 
we should like to refer briefly to the cases on which 
it was based, and the cases which have followed 
it 

(8) The judgment in the first Allahabad case of 
•Mannu v. Tulsi', AIR (9) 1922 All 33 does not 
deal with the words of O. IX, Ruie 6, or O. IX R. 7 
at all. That was a case where one party had been 
absent himself on a certain date of hearing. Later, 
there was an application for referring the case 
to arbitration, and that party also joined it. It 
was urged that this was not possible as the party 
had been absent at an earlier date. Eut this ob¬ 
jection was overruled without any reference, 
however, to the words of these two Rules. In the 
case of 'Bhagwat Prasad Tiwari', AIR (9) 1922 All 
110 also, no reference was made to the words of 
these two Rules. Further, it is not clear from the 
judgment whether there was any application by 
Bhagwat Prasad Tewari for setting aside the Ex 
parte' order. We do not, therefore, think that 
these two cases are any authority for the view 
that a party against whom an 'ex parte’ order has 
been made can appear at a subsequent hearing 
without that order having been set aside. 

<?>the case of 'Satyendra Nath’, AIR (ll) 
1924 Cal 806 the facts were different When the 
case came up for hearing on the 12th of April. 1923 
the defendants were absent. The plaintiff was 
present, but wanted one month’s time to produce 
his evidence. The Court ordered that the case 
should be put up on I4th of April, 1923, for dispos¬ 
al ex parte,. On the 14th of April, the defendants 
appeared and prayed for permission to defend the 
suit. This prayer was rejected and a preliminary 
2J® 8 * "** , p “ s , e i ' ex Putte'. The High Court held 
TjS. the Pontiff was also absent on the 12th of 
fSSlJJg? consequently Order IX, R. 6, had no 
tw’ “ d °“ ref ° re °- IX. R- 7, also did not 

on fhP b^L m .\, toerefore - cannot be an authority 

rim T lnt ?{? retat ion Of O. IX, R. 7. 

c !f e 01 ‘Harba’, AIR (18) 1931 Nag 

subbiah' N ATP on the case of 'Venkata- 

fresh« 1 n 2> 1925 Mad 1274 and there is no 

(ID Tf™ supp0rt 01 the View taken there. 

(18) 193i h Lih d flifi m Mehral Din ' s base ' A1R 
SJLS t 1 A ( . 1) w ls a very short one without 
any reasoning, and Is based entirely on the enqp of 

m teSSS'sjS 1 * ’. 121 1925 ™ 

mhL.T 81 Nalcken's case’, AIR (26) 1939 

(12? 1925 S Sr e H°' ‘Venkatasubbiah’, IS 

' 1825 1274 and goes even further. In 
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that case, the defendant did not appear on the 
daie of lirst hearing, and the case was ordered to 
proceed ex parte'. He appeared six months later 
applied to have the ‘ex parte order set aside, alleg- 
mg that summons had not been served upon him. 
Tins application was dismissed. Thereupon lie ap¬ 
plied ior permission to file a written statement, 
and to take further part in the conduct ol the 
case. The Munsiff relused to allow lum to file a 
written statement on the ground that the case 
was proceeding *e.\ parte’ against him, and his 
application lor setting aside that order had been 
Dismissed but permitted him to cross-examine the 
witness for the plaintiff. Further, the Munsiff 
refused to permit him to lead evidence on his 
side. Varadachariar J., who referred to the judg¬ 
ment of Wallace J. in ‘Venkatasubbiah’s case', AIR 
U2) 1925 Mad 1274 eventually permitted the 

defendant to file a written statement as well as to 
adduce evidence on his behalf. Obviously, this 
case goes much further than the case of ’Venkata- 
subbiah’, AIR (12) 1925 Mad 1274 and the learn¬ 
ed Judge also realised that he was going too far, 
lor he observes as follows at page 33d: 

“I quite realize that the object of Rr. 6 and 7 of 

O. 9 will be frustrated ii defendants could be 

allowed to absent themselves with impunity at 

the earlier stage of a litigation.” 

But in the special circumstances of that case, as 
very little progress had been made, he saw no 
reason why these Rules should be applied as penal 
provisions depriving parties of the opportunity of 
putting forward their defence. We feel, with due 
respect, that in view of the learned Judge’s own 
observations, this case can hardly be treated as an 
authority for the view which has been contended 
lor on behalf of the applicant. 

(13) The last case in this series is the case of ‘De- 
vidas Ganpatrao'. AIR (31) 1944 Nag 77. In that case 
aiso, ‘Venkatasubbiah’s case’ AIR (12) 1925 Mad 1274 
was followed but Pollock J. was apparently driven 
to the conclusion that O. IX, R. 6. only meant 
that "the Court proceeds 'ex parte' not for the 
rest of the suit but only until the defendant re¬ 
appears”. He, therefore, introduced certain words 
in O. 9 R. 6, which are not there 
in order to support the view taken in ‘Venkata¬ 
subbiah’s case’ AIR (12) 1925 Mad 1274 and the 
view which he was taking in Devidas Ganpatrao’s 
case. 

(14) We now turn to examine the leading Madras 
case. If we may with great respect, say so, there does 
not appear to be any justification for the cardinal 
principle which had been made the basis of his 
decision by Wallace J., namely, that a party has a 
right to appear and plead his cause on all occas- 
sions when that cause comes on for hearing. We 
feel that the party can only come and appear ac¬ 
cording to the provisions of the Code of Civil Pro¬ 
cedure. If the party could appear otherwise, it 
would mean that any party could walk out of 
Court at any stage and walk in again to take part 
at a later stage. This, in our opinion, is bound to 
cause inconvenience and delay, and may some¬ 
times result in injustice to the other side. For 
example, a case is ordered to proceed 'ex parte’ 
and fixed for ’ex parte' evidence on the next hear¬ 
ing. As is usual, when cases are to be heard ‘ex 
parte’ the plaintiff brings one or two witnesses to 
prove his case. He is then suddenly confronted by 
the fact that the defendant has put in appearance, 
and wants to take part from that date. The 
plaintiff is thus driven to the necessity of asking 
for an adjournment, for it is a different matter 
altogether to prove a case when the otner siue is 
there to defend it. If he is lucky enough to secure 
the adjournment without costs, there would at any 
rate, be delay, for which he cannot be compensat¬ 
ed. But if It so happens that the adjournment is 
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refused, and he is forced to rely on one or two 
witnesses, whom lie has brought, while the defen¬ 
dant comes prepared with all his evidence, the 
plaintiff may lose his case for no fault of his. 
There could not, therefore, in our opinion, be such 
a cardinal principle which has been assumed by 
Wallace J. in ‘Venkatasubbiah’s case’, A I R (12) 
1925 Mad 1274. 

(15 1 We may in this connection refer to the obser¬ 
vations of O’Sullivan J. in ‘Hariram Rewachand's 
case' AIR <32> 1945 Sind 93 at page 102. While 
dealing with the cardinal principle enunciated by 
Wallace J.. O'Sullivan J. observed as follows: 

" 'Cardinal principles’, ‘principles of natural 
justice’, 'fundamental principle of justice’ and 
the like are indeterminate terms liable to cause 
misconception and arguments based upon them 
must necessarily be considered with circumspec¬ 
tion. With the greatest respect, I demur to the 
proposition that 

a party has a right to appear and plead his 
cause on all occasions when the cause comes on 
for hearing. 

I am aware of no such ‘cardinal principle'. As¬ 
suming that Wallace J. meant by the ‘right to 
appear and plead his cause’ something more 
than the right merely to argue that he meant the 
right ‘to be heard in answer to the suit.’ and 
all that that expression implies, I again with the 
greatest respect am unable to accept the view 
that the Civil P. C. does not deprive a defendant 
who has deliberately failed to obey a summons, 
or a direction to be present at an adjourned hear¬ 
ing. of that right.” 

We must, therefore, construe O. IX, R. 7. and the 
connected R. 8, without reference to any such 
cardinal principle as Wallace J. enunciated, and 
must hold that the right of a party to appear and 
defend a suit is circumscribed by the provisions of 
the Code of Civil Procedure. 

(16) In order to put a correct interpretation on 
Order IX, R. 7, we may briefly refer to the scheme 
of O. IX. This Order deals with the first appear¬ 
ance of parties and consequence of non-appearance. 
R. 1 provides that on the day fixed for the defen¬ 
dant to appear end answer, the parties shall be 
present in Court in person or by pleader, and the 
suit shall then be heard unless adjourned for a 
future day. R. 2 provides for dismissal of suit 
where summons is not served in consequence of 
plaintifl’s failure to pay costs. R. 3 provides for 
what happens where neither party appears on the 
day so lixed. R. 4 provides for remedies for the 
plaintiff in case the suit is dismissed under Rr. 2 
and 3. R. 5 provides for dismissal of the suit, if 
the plaintiff fails to apply for fresh summons with¬ 
in a certain time. Then we come to Rule 6. which 
provides for what the Court has to do, if the plain¬ 
tiff appears and the defendant does not appear on 
the first day of hearing. Clause (a) of this Rule 
says that if the plaintiff appears, and the defen¬ 
dant does not appear, and it is proved that the 
summons was duly served, the Court may proceed 
‘ex parte’. It also provides for what the Court 
should do in case the summons was not duly serv¬ 
ed; but we are not concerned with that. What is 
the meaning to be attached to the provisions of 
clause (a) of R. 6(1)? Is it only that this clause 
means what Pollock J. said in 'Devidas Ganpatrao’s 
case* AIR (31) 1944 Nag 77. namely, that the suit 
would proceed 'ex parte’ only until the defendant 
appears? We do not think that this Is the mean¬ 
ing of this clause. Obviously, the clause says that 
if the summons is duly served, the Court may 
proceed ‘ex parte*. This refers to the future, and 
there is, in our opinion, no reason to cut down 
this future period to the time till the defendant 
chooses to appear. If the intention of the legis¬ 
lature was that the Court should proceed ‘ex parte’ 


only till such times as the defendant chooses to 
appear, it should have been made ciear by express 
words as no such words are to be lound in this 
clause, the only interpretation, in our view, is that 
the proceedings will be *ex parte' in future, and 
the limit of mis future period must coincide with 
the time lor which the suit lasts. We are sup¬ 
ported in this view by the observations of O'Sul¬ 
livan J. in ‘Hariram Rewachand's case’ AIR (32) 
1945 Sind 98 to the following effect: 

“It follows that reading O. 9, Rr. 1 and 6, Civil 
P. C. together, the defendant, in order to save 
ex parte proceedings against him must appear 
on the day fixed m the summons and answer the 
suit. It is to be observed that it is not sufficient 
for the defendant to take any course short of 
the appearance contemplated by O. 9, R. 1, Civil 
P. C.” 

The same view was taken by a Full Bench of the 
Outih Chief Court in ‘Mt. Tulsha Devi’s case’ AIR 
(36) 1949 Oudh 59. There can, therefore, be no 
doubt that once an order that the suit may pro¬ 
ceed ‘ex parte’ against a party is made, that order 
lasts till the suit comes to an end, unless it is set 
aside. 

(17) Let us then turn to Rule 7 to see if any 
other interpretation is possible on the language of 
this Rule. We may point out that this Rule is to 
be read along with Rule 6, because sometimes it 
may happen that the suit may not be 
decided on the day on which the order to proceed 
ex parte’ has been passed. So Rule 7 provides 
for adjourning of the hearing of the suit ‘ex parte’, 
and also provides what the Court can do in case 
the defendant appears at the adjourned hearing, 
namely, that the Court may hear the defendant 
as if he had appeared on the day fixed for his ap¬ 
pearance, if he shows good cause for his previous 
non-appearance. There is no scope, if one reads 
Rr. 6 and 7 together, for the view that a defen¬ 
dant who has absented himself, and against whom 
it has been ordered that proceedings will be taken 
‘cx parte’, can appear at any later stage, without 
showing good cause for his previous non-appear¬ 
ance. It may be argued that O. IX, R. 6, applies 
only to the first hearing of the case, and whatever 
may be the penalties for failure to appear on the 
first hearing, the same penalties do app.y if the party 
present on the first hearing and absented himself 
on iater hearing But this argument is met by me pro¬ 
visions of O. XVII, R. 2, which provides inat where 
the parties, or any of them, fail to appear on an 
adjourned date of hearing, the Court may proceed 
to dispose of the suit in one of the modes directed 
in that behalf by Order IX. It follows, therefore, 
that if a party has absented himself on some date 
after the first date of hearing, the Court can order 
proceedings against him ‘ex parte’. In such case, 
the duration of ’ex parte’ proceedings, in our 
opinion, must be the same as the duration of an 
‘ex parte’ order passed under O. IX, R. 6, namely, 
till the suit terminates. In ‘Venkatasubbiah’s case’, 
(A I R (12) 1925 Mad 1274), the effect of O. XVII, 
R. 2 was not considered at all by Wallace J. As 
pointed out by O'Sullivan J. in ‘Hariram Rewa- 
chand’s case', AIR (32) 1945 Sind 98. a party is 
no more entitled to absent himself at an adjourned 
hearing without risk of ‘ex parte’ proceedings than 
he would be at the first hearing. 

(18) We may, further refer to the provisions of 
O. IX, R. 12, which are as follows: 

“Where a plaintiff or defendant, who has been 
ordered to appear in person, does not appear in 
person, or show sufficient cause to the satisfac¬ 
tion of the Court for failing so to appear, he 
shall be subject to all the provisions of the fore¬ 
going rules applicable to plaintiffs and defen¬ 
dants, respectively, who do not appear.” 
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Now suppose that a defendant has been ordered to 
onnear oersonaily on some later heai ing in the suit, 
andhe fails to appear, and there is no sufficient cause 
for this failure. In such a case the Court is autho¬ 
rized to pass an order that proceedings he cx 
parte' in terms of O. IX. Ft. 6. Can it be said th 
on the cardinal principle enunciated by Wallace J- 
such a defendant can walk in on a latei hearing 
and take pare in the proceedings from tout sta„e 
without getting inis 'ex parte' order set aside^ We 
feel that it this is possible, it woiud be muking the 
various provisions oi O. IX absoaitely nugatory. 
We thereiore, agree, with ail respect, with the 
view taken by O Sullivan J. in ‘Hariram Rewa- 
chand’s case* A 1 R (32) 1945 Sind 98. Tne reasons 
given in that case tor holding that an ex parte 
order lasts till the suit is decided, and the party 
must get it set aside before he can be heard there¬ 
after. were amplified in the Full Bench case of *Mt. 
Tulsha Devi 1 , AIR 136) 1949 Oudh 59. It was point¬ 
ed out in that case that it was one thing to prove 
one's own case in the face of active opposition of 
a defendant, and quite another to prove it one¬ 
sided with the defendant precluded from appearing. 
We are, therefore, of opinion that once an 'ex parte' 
jrder has been passed against a defendant, it lasts 
till the termination of the suit, and the defendant 
cannot be permitted to appear in defence unless he 
'ets tile *ex parte’ order set aside in the manner 
provided in O. IX, R. 7, that is by assigning good 
cause for his non-appearance. In this view of the 
matter, we are of opinion that the District Judge 
was right in insisting upon an application for set¬ 
ting aside of the ‘ex parte’ order before allowing 
the applicant in this case to appear to defend the 
suit. As for the amount that was ordered by him 
as costs, we are of opinion that that cannot be chal¬ 
lenged in revision. In any case, the amount does 
not appear to me excessive in the circumstances of 
the present case. 

(19) We may finally refer to another point. The 
District Judge, while ordering that the suit should 
proceed *ex parte’, also struck off the defence. 
This he could not do. We point this out for the 
jenefit of the subordinate Courts in this State, 
chough in this case the matter has no practical 
importance as the District Judge has also set aside 
the order striking off the decree. 

(20) We, therefore, dismiss this revision with 
costs of this Court to the opposite party. 

D.H. Revision dismissed. 

A. I. R. (39) 1952 RAJASTHAN 15 (C. N- 10) 
(JAIPUR BENCH) 

SHARMA, J. 

Shree Narain, Applicant v. Kishanlal and others; 
Opposite Party. 

CivU Revn. No. 15 of St. 2005. D/- 27-7-1950. 

(a) Civil P. C. (1908), S. 115 — “Case”, meaning 
of — Interlocutory order whether is "Case decided: 1 

There is no warrant for the proposition that 
' case 9 when used with reference to a suit means the 
whole suit and that no interlocutory order passed 
during the pendency of a suit is open to revision 
tf u whole suit is decided. The word 'case’ is 
wide enough to include a decision on any substan - 
to controversy between the parties 
^ eir Tight3 > even though such order is 

imLP 6 c 2“ r *f 01 the trM of the suit. An 
deciding a question of this kind 

tori VXSfZ form<a and indden- 

rfJJ 5 ® «“* decided but « will be oven to re- 
\,: he oth f* conditions expressly laid 
i-}, 15 . aTe satis fiod. AIR (30) 1943 Lah 
f5(FB) FolL A I R (23) 1930 AIL 686 (FB) not 

C. P. C, S. 115, N. 5. (Parfl ^ 

(b) Civil P C. (1908), S. 115, O. 6, R. 17-Amend- 
ment of plaint refused — Revision, 


Shree Naiuin v. KiShaslal (Sharma J .) Rajasthan b , 

, . a revision lies against an order refusing to amend 

nt has been ordered to A rem o g the lower Court uas 

»pr hpnnne in the suit, a piumt */ . _. .. 


committed illegality in ficrcwe of Us yurisa, c- 
lion in refusing to amend it, A 1 R Uv) i*.4J Lui. 
65 (FB) Foil. tPurasi.o: 

Anno : C. P. C.. S. 115, N. 5. 

C. L. Agarual, for Applicant; D. P. Mathur, for 

Opposite Party. 

Cuses referred to: 

(Arranged m order of Courts, and in the Courts 
chronoiogicauy. List of lorcign cases reieired tc 
comes alter me Indian Cases.) 

C33) AIR (2U) 1933 All 374: (55 All 256) 

(Pr 5! 

C35) A I R (22) 1935 Ail 353: (57 All 459) (Pr 5) 

C3G) AIR (23) 1936 All 6b6 : (I L R11937) All 17 

FB) (Prs-1.6) 

C34) AIR (21) 1934 Cal 102: (149 Ind Cas 923) 

(Pr 5) 

C35) A I R (22) 1935 Cal 102: (155 Ind Cas 1109) 

(Pr 5) 

C43) AIR (30) 1943 Lah 65: (I L R (1943) lah. 

257 FB) 'Pr 6) 

(•25) A I R (12) 1925 Mad 585 (2): (87 Ind Cas 90) 

(Pr 5) 

JUDGMENT: This is a pill's, application to 
revise the order of the learned Judicial Officer, 
Shamlat Area, Sambhar, retusing to amend the 
plaint. The piff. brought a suit with the allegation, 
that the plots Nos. 1607, 1608, 1609, & 1610, a.ong 
with a few other plots, in the town of Sambhar, 
belonged to him & had been in his possession as 
owner lor a very long time. In August 1943, toe 
defts. encroached upon a piece of land, 185 ft. x 
24 ft. which formed part of Khasra No. 1607. The 
land in dispute was shown in the sketch attached 
to the plaint. The piff. prayed that the possession 
be delivered to him of the said land which was de¬ 
noted by letters A, B, C, D on the sketch. 

(2) The defts. denied the pill's, title to the land 
in suit, and pieaaed that they hud been in posses¬ 
sion thereoi lor about 17 years. The learned Judi¬ 
cial Officer Iramed issues, the material being 
issue No. 1 which runs as follows: 

"Whether toe land in dispute, A, B, C, D. is owned 
& possessed by the piff?" 

The piff. produced his evidence & when one of his 
witnesses, Devi Narain, Revenue Inspector, who 
had prepared a plan, was being examined, it ap¬ 
peared from his statement that the land in dispute 
did not form part of toe plot No. 1607, but of 1610. 
Thereupon the piff. made an application for amend¬ 
ment of the plaint to the effect that instead of 
plot No. 1607, plot No. 1610 might be substituted 
in the plaint. The learned Judicial Officer, holding 
that toe amendment substituted a new subject- 
matter, dismissed the app.ication. The piff. lias 
now come in revision to this Court. 

(3) It has been argued by the learned counsel for 
the applicant that the amendment did not seek 
to change the subject-matter. The only amend¬ 
ment, that was sought, was with respect to the 
description of the property in dispute. According 
to the plff's. case, the plots Nos. 1607 & 1610 be¬ 
longed to the piff. & therefore the amendment did 
not cause any prejudice to the defts. 

(4) On behalf of the opposite party, it has been 
argued that no revision lies, because toe nrder 
under revision is an interlocutory order & a revision 
is not permissible against such an order. For this 
reliance has been piaced upon a Full Bench ruling 
oi Allahabad High Court reported in 'Mt. Surajpali 
v. Arya Pratnidhi Sabha', A I R (23) 1936 All 686. 
to that case the amendment of the plaint has been 
refused by the lower Court & toe High Court held 
that no revision lies from an order refusing to 
allow the amendment of a pleading. Cases where 
an amendment comes under some other ordar of 
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the Court, as for example, addition or substitution 
of the parties oi the striking oil of pleadings, rr.ty 
-amount to cases decided’, out the order passed 
purely under O. 6. R. 17 does not. 

(5) On behalf of the applicant I have been re- 
ierred to the rulings reported in ’Kishanlal Baoui-il 
v. Ramchand*, AIR (20) 1933 Ail 374, Rurmal 
Ramnath v. Kapuman Misar', AIR (22) 1935 All 
-353; ‘Kanya Gounaan v. Tirukkaivaiu Chetty’, AIR 
(12) 1925 Mad 535; ’Loknath Mukerji v. Abani 
Nath', A I R (21) 1934 Cal 102; and Tndubala Dessi 
v. Lakshmi Narayan’, A I R (22) 1935 Cal 102. In 
these rulings it lias been held that a revision lies 
against an order refusing to amend the pleading. 

(6) I have considered the rulings reported by 
both the learned counsel. No doubt, so far as the 
Allahabad High Court is concerned, it is now an 
established law that an order refusing to amend 
the pleadings is not a case decided within the 
meaning of S. 115, C.P.C. The two rulings of the 
Allahabad High Court cited by the learned counsel 
lor the applicant have, therefore, no longer air¬ 
force. 

(0a) The fact, however, remains that so far as 
the other High Courts are concerned, it has been 
held that a revision lies against an order refusing 
to amend pleadings. The ground, on which a re¬ 
vision was disallowed in the Full Bench case of 
Allahabad cited above, was that, though the word 
•case' is more comprehensive than the word ‘suit’, 
no instance can be quoted of its use in the Code, 
where it would not at least include ‘suit* & that 
where the 'case in which revisional jurisdiction of 
the High Court is invoked, happens to be also a 
suit, then the suit itself is the case which requires 
to be decided before the record is called for. An 
interlocutory order in suit, which did not decide 
the suit itself, is not a 'case decided', k cannot 
he interfered with under S. 115, C.P.C. In a Full 
Bench ruling of Lahore High Court 'Bibi Gurdevi 
v. Mohammad Baksh', AIR (30) 1943 Lah 65. it was 
held that the word 'case' under S. 115, C.P.C., is 
wide enough to include interlocutory orders passed 
in a suit. An order by the Court staying a suit be¬ 
fore it on receipt of a Robkar from a Debt Concili¬ 
ation Board under S. 25, Punjab Relief of Indebted¬ 
ness Act. is a 'case decided’ within the meaning of 
S. 115, C.P.C., k therefore is revisable by the High 
Court. The Full Bench case of Allahabad High 
Court reported in A I R (23) 1936 All 686, was cited 
before their Lordships. Their Lordships, however, 
held that the view that a branch of a suit is not 
a case within the meaning of S. 115, C.P.C., is too 
narrow. Bhide, J., who gave the leading judgment, 
said: 

“I would accordingly hold that from standpoint 
of language alone, the word 'case' is wide enough 
to include decision on any matter in controversy 
affecting the rights of the parties to a suit. This 
interpretation is supported by the dictionary 
meaning of the word, by the sense in which it is 
used in some Other sections of the Code itself k 
by the rule of interpretation which requires 
that a beneficial construction should be placed 
upon the provisions of a statute, when this ap¬ 
pears to be consonant with its object. The main 
objection to this wide interpretation seems to be 
the feeling that it may cause great inconvenience 
to the parties by delay in the disposal of suits 
by petitions for revision. But this objection loses 
its force when it is remembered that the exercise 
of the revisional powers under S. 115, Civil P.C., 
is subject to two-fold restrictions. Firstly there 
are various restrictions expressly mentioned in 
the section itself. Secondly, there are the other 
implied restrictions which are to be deduced from 
the very nature of the extraordinary jurisdiction 

tinder S. 115. Civil P. C. M The very 

fact that the majority of the High Courts have 
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generally acted upon the above wide interpretar 

lion ox the woru ’case’, as pointed out already 

would show that the hanger oi possible incon¬ 
venience in tins respect nas been exaggerated.’’ 
Another inemoer oi the Bench, Tek Chanel, J., said 
ihai the nuerpreiaiioh piaceu on the word ‘case’ 
tnat a oranch of a suit is not a ’case' within the 
meaning oi S. 115, C.P.C., is too narrow. I can 
see no warrant lor tne proposition laid aown therein 
that case wnen useu with reference to a suit means 
tne whole suit and that no interlocutory order 
passed during tiie pendency of a suit is open to 
revision until the wnoie suit is decided. The word 
'case' is wide enough to mciuae a decision cn any 
suostantial question in controversy between the 
parties affecting their rights, even though such 
order is passed in the course of the trial of the 
suit. An interlocutory order decidmg a question 
of this kind (as distinguished from purely lorrnal 
k incidental) is a *ca^e decided', but it will be open 
to revision only if the other conditions expressly 
laid down by S. 115 are satisfied. 

(7) The weignt oi the authorities is in favour of 
the view that a revision lies against an order re-, 
fusing to amend a pleading. The reasons given byl 
their Lordships oi the Lanore High Court in the* 
Full Bench ru*ing quoted above, appeal to me & I 
hold that the order now beiore me is open to re¬ 
vision. 

(8) The only question remains whether, under 
the circumstances of the case, the order should be 
interfered with a revision. A revision lies either 
when a jurisdiction has been usurped or there has 
been a failure to exercise jurisdiction vested in a 
subordinate Court. It also lies when the lower 
Court commits any illegality or material irregula¬ 
rity in the exercise of its jurisdiction. In the pre¬ 
sent case, the pill, alleged that he was the owner 
of the plot No. 1607 as well as of the plot No. 1610. 
He attached a sketch of the land in dispute along 
with the plaint. The subject-matter of the suit 
was the land A, B, C, D., shown in the sketch. The 
number of the plot has been mentioned only in con¬ 
nection with tiie description of the land in suit. 
The plot itself is not the subject-matter of dispute. 
The learned lower Court was, therefore, wrong in 
its view that by the amendment sought for, the 
subject-matter of the suit would be changed. Under 
O. 6, R. 17, C.P.C., all amendments shall be made 
as may be necessary for the purpose of determin¬ 
ing the real questions in controversy between the 
parties. The real question in controversy between 
the parties is whether the land in suit belongs to 
the plff. Looking to the contention of the plff. 
that he is the owner of the plot No. 1607 as well 
as of the plot No. 1610, it would not be reasonable 
to shut him out from proving his case simply be¬ 
cause he has mentioned a wrong plot in connection 
with the land in suit. By doing so, the Court will 
be prevented from determining the real question 
in controversy. In my view 7 , the lower Court com-, 
mitted illegality in the exercise of its jurisdiction! 
in refusing to amend the plaint as it acted in breach! 
of the mandatory provisions of O. 6, R. 17, C.P.C., 
which lays dowrn that all such amendment shall 
be made as may be necessary for the purpose of 
determining the real question in controversy bet¬ 
ween the parties. The order of the lower Court is, 
therefore, liable to be set aside. 

(9) The application for revision is allowed, k the 
order of the lower Court refusing to amend the 
plaint, as prayed, is set aside. The case is sent 
back to the lower Court with a direction (hat the 
plaint be amended, as prayed, provided the plff. 
pays Rs. 25/- as costs to the contesting defts. So 
far as the costs of this revision are concerned, 
the parties shall bear their own costs. 

V.S.B. Revision allowed. 


Shkee Narain v. Kishanlal (Slmrma J.) 
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Kewal Mol Singhi, Applicant v. Heta Ham and 
others, Respondents. 

Civil Misc. Appm. No. 4 of 1950, D - 28-8-1951. 

(a) Rajasthan Administration (Amendment) Orai- 
nance (5 o/ 1949), S. 8 — Order authenticated by 
secretary — Absence o) words “By order oj His High¬ 
ness the Raj Pramukh ” — Effect. 

Where an order published in the Government 
Gazette itself shows that it has been passed by the 
Government of Rajasthan and is authenticated by 
a secretary to Government, it cannot be challenged 
because of a technical defect, viz., the absence of 
the words “By order of His Highness the Raj Pra¬ 
mukh". (Para 7) 

(b) Constitution of India, Art. 311 (2) — Applic¬ 
ability — Removal of civil servant on account oj 
certain rules framed by Government. 

The word “removal ” in Art. 311 applies to those 
cases of removal which are due to some 
fault or misconduct of the civil servant, and not 
to removal pure and simple on account of certain 
policy. Hence, there would be no point in giving 
reasonable opportunity of showing cause to a pub¬ 
lic servant, if the removal is unconnected altogether 
with his conduct. (Paras 8, 9) 

(c) Constitution of India, Art. 310 — Change by 
Government of conditions of service of post cm - 
ployecs to their disadvantage — Legality. 

Civil servants hold office not during good 
behaviour but only during the pleasure of the Gov¬ 
ernor or Rajpramukh, and if it pleases the Gover¬ 
nor or Rajpramukh to frame a rule like, for in¬ 
stance, retiring the civil servants before the age 
of superannuation, there would be nothing illegal in 
such a rule, whatever may be the moral obligation 
of the State in this connection. Generally the 
Government, as a moral obligation, ao jiot change the 
conditions of service of past employees to their dis¬ 
advantage whenever new conditions of service for 
future employees are framed; but that is a moral 
obligation only except in the cases of those per¬ 
sons wlio are expressly protected under the Consti¬ 
tution. (Para 9 ) 

(d) Constitution of India, Art . 14 — “Equality 
before the law or the equal protection of the laics." 

Equality before the law or the equal protection 
of the laws does not preclude the State from mak¬ 
ing classification so long as the persons within a 
particular classification are treated equally or given 
equal protection of the laws. Reasonable classifica¬ 
tion is permissible, and what is prohibited is arbi¬ 
trary selection or discrimination within the class. 

, (Para 10) 

where by a rule, the Government fixed upon a 
certain date, and said that anybody who completed 
55 years of age or 30 years' qualifying service on 
tliat date would be retired, and there was no dis- 

this claS8 ’ th * Me is not hit 
by Art. 14 of the Constitution. (Para TO) 
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(2) The facts, on which the present petition is 
based, are tnese. The applicant was serving as Sec¬ 
tion Superintendent in the Audit Department of the 
tormer State of Jodhpur under an order of ap¬ 
pointment of the Finance Minister ot Jodhpur, and 
under the Rules of service operative in Joanpur on 
tile 1st November, 1948. Under these Ruies, he was 
entitled to continue in service till the completion 
ot the age ot do years, and was a permanent mem¬ 
ber of the public services ot the former Jodhpur State. 
On the lormation of the present State of Rajas¬ 
than on the 7th ot April, 1949, the applicant continu¬ 
ed to be employed m the service of the State of 
Rajasthan from that date in the Audit Department 
on a salary of Rs. 168:- per month in the grade of 
Rs. 120-6-180. and thus held a civil post under the 
State of Rajastnan. In May, 1949, however, the 
Government of Rajasthan laid down certain pro¬ 
cedure and principles to be followed in carrying out 
the programme of integration of sendees in the 
various Covenanting States. Under that proce¬ 
dure, all Government servants who had completed 
55 years of age or 30 years’ qualifying service on 
the 1st May, 1949, were to be retired. In pursuance 
of this, the Accountant General, Jodhpur, directed, 
by an order dated 27th July, 1949, that the appli¬ 
cant be retired from service lrom the 15th of 
August. 1949. Later, however, this order was can¬ 
celled, and the Accountant General, Jodhpur, in¬ 
formed the applicant on the 16th of August, 1949, 
that his retirement had been deferred. The appli¬ 
cant thus continued in service up to the 26 th of 
January, 1950, when the Constitution of India came 
into force. Thereafter, on the 25th of February, 
1950, the applicant was informed that he would be 
retired with effect from the 28th of February, 1950, 
and he was actually retired from that date. The 
present application is directed against this order 
of retirement. 

(3) In the application a large number of grounds 
have been taken, which it would be cumbersome to 
put down here in detail. It is enough to say that the 
mam points urged on behalf of the applicant are 
these: (1) In view of the Rules of Service in force 
m the former Jodhpur State, and in view of the 
guarantee given in Article XVI of the Covenant 
creating the United State of Rajasthan, the appli¬ 
cant submits that the order of retirement passed 
against him was ‘ultra vires', illegal, invalid, and 
inoperative in law. (2) As the applicant had been 
appointed by the Finance Minister of the former 
Jodhpur State, and was continued in service by the 
State of Rajasthan, he could not be removed from 
service by any authority which was subordinate to 
that by which he had been appointed, and as such 
the Accountant General, Jodhpur could not order 
his retirement. (3) The order of his retirement 
before he completed the age of superannuation 
amounted to removal from service, and this could 
not be done without complying with the provision 
of Aiticle 311(2) of the Constitution of India. As 
the provisions of that Article were not complied 
wtui, the applicant’s removal was illegal. (4) The 
principle laid down by Government that those who 
nad completed the age of 55 years or 30 years’ quali¬ 
fying service on the 1st of May, 1949, would be re¬ 
tired was ’ultra vires' their powers, as it was 
against Article 14 of the Constitution of India 

(4) We shall now take the points urged on he- 
half of the applicant one by one. Wiuf regard to 
the first point, it appears that the applfft waS 

b0 ™ °.u tl i e J w 0th o£ November, 1897. Ordinarily 
under the Jodhpur Government Service Regulations 
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till the 30th of November, 1952.- The applicant's 
contention is that these Rules continued to apply 
to him, and, therefore, he would not be retired be¬ 
fore he had completed the age of 55 years at any 
rate. It is further urged on his behalf that Arti¬ 
cle XVI of the Covenant protected him in this 
matter. 

(5) Article XVI of the Covenant reads as follows: 
•*(1) The United State hereby guarantees either the 

continuance in service of the permanent members 
of the public services of the former Rajasthan 
State and of each of the new Covenanting State 
on conditions which will not be less advantageous 
than those on which they were serving on the 
1st November 1948 or the payment of reasonable 
compensation or retirement on proportionate pen¬ 
sion." 

(6) It has been urged that as the applicant was 
continued in service on the 7th of April, 1949, on 
which date the United States of Rajasthan came 
into being, he should have been continued in ser¬ 
vice thereafter, and that the other alternatives 
could not be taken advantage of by the State after 
the 7th of April, 1949. We are of opinion, that 
there is no force in this argument. It was obviously 
impossible for the State of Rajasthan which came 
into being on the 7th of April, 1949, to decide on 
that very day which of the public servants of the 
Covenanting states would be retained in service, 
and which would be asked to go on the payment 
of reasonable compensation or retirement on pro¬ 
portionate pension. This decision was bound to 
take time, and, therefore, the fact that any pub¬ 
lic servant was retained in service on the 7th of 
April, 1949, would not take away from the State 
of Rajasthan the right to decide which of these 
three courses should be followed in connection 
with the permanent members of the public services, 
which it was inheriting from the Covenanting 
States. Further, Article XVI of the Covenant did 
not guarantee appointment only, but provided two 
other alternatives, namely, payment of reasonable 
compensation and retirement on proportionate 
pension. No permanent member of the public 
services of the Covenanting States could, there¬ 
fore, be continued in service by the State of 
Rajasthan. In the present application, the appli¬ 
cant has confined himself only to the question of 
the continuance in service. We are, therefore, not 
prepared to consider whether the applicant has 
been given the advantage of either of the other 
two alternatives, which were to be used in case of 
a public servant, who was not continued in service. 
The fact, therefore, that under the Jodhpur Sen-ice 
Rules, the applicant could ordinarily continue till 
the age of 55 would not stand in the way of the 
Government of Rajasthan in dispensing with his 
services earlier, as Art. XVI of the Covenant did 
not guarantee continuance of service, and provided 
for retirement on proportionate pension or re¬ 
moval on payment of reasonable compensation. 
We may also point out that R. 9 Chap. Ill, of the 
Jodhpur Government Service Regulations also 
shows that even under those Regulations the ap¬ 
plicant had no such indefeasible right to continue 
in service till the age of 55 years, as he claims. 
Under R. 9, every permanent Government servant, 
except those engaged from outside the Government 
on special agreements, were liable to give, 
and entitled to receive, one month's notice 
to terminate his service. Thus, even though a pub¬ 
lic servant of Jodhpur could not ordinarily be re¬ 
tired before 55 years of age, he could give one 
month's notice if he wanted to leave service, and 
the State could give him one month's notice, if the 
Government wanted to terminate his service. It 
was urged that this part of Rule 9 must be deemed 
to have come to an end, as it was against Article 
311 of the Constitution of India. We shall, if neces- 
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sary, deal with this aspect of the matter later 
when we come to Article 311. It is enough for pre¬ 
sent purpose to say that the applicant nas no case 
oased on either Art. XVI of the Covenant, or the 
Jodhpur Government Sen-ice Regulations. 
t7) As to the second point, we see no force in the 
contention raised on behaif of the applicant. It is 
true that the notice was given to him that he would 
be retired from the 15th of August, 1949, and later 
from the 28th of February, 1950, by the Accountant 
General: but that notice was in pursuance of the 
policy of the Government laid down in order Nb.401 
G. D./Sec.i II dated 24th June. 1949. It was, there¬ 
fore, not the Accountant General, Jodhpur who 
ordered the retirement of the applicant after 30 
years' service; but it was the State of Rajasthan 
which really gave the order which the 
Accountant General carried out. Therefore, 
the removal of the applicant was not 
by any authority subordinate to that by 
which he had been appointed. It was urged that 
the Government order of the 24th of June, 1949, 
was not in accordance with S. 8 of the Rajasthan 
Administration (Amendment) Ordinance, 1940 
<No. V of 1949). That section lays down that all 
executive action of the Government of Rajasthan 
shall be expressed to be taken in the name of His 
Highness the Raj Pramukh. It also lays down 
that orders made in the name of His Highness 
the Raj Pramukh shall be authenticated by any 
Secretary, Additional Secretary, Joint Secretary, 
Deputy Secretary, Additional Deputy Secretary. 
Under Secretary or Additional Under Secretary, or 
Assistant Secretary or Additional Assistant Secretary 
to the Government of Rajasthan or by such other 
person or authority as may be prescribed in this 
behalf. It is true that in the Gazette publishing 
this order, the words ‘By order of His Highness the 
Raj Pramukh' do not appear, though the order is 
signed by Secretary to Government. This point, 
however, was not taken in the petition Itself, and 
was raised only during arguments. It was, 
therefore, not possible for the State to show by 
affidavit, if necessary, that the order was of the 
Government of Rajasthan. The order itself shows 
that it has been passed by the Government of 
Rajasthan and is authenticated by a Secretary, 
and the only defect that appears in it is that the 
words "By order of His Highness the Raj Pramukh" 
do not appear at the end, as they should. That in 
our opinion, is a mere technicality, and we have no 
reason to suppose that the order in question, on 
the basis of which the applicant was retired, had 
not been passed by the Government of Rajasthan. 
As a matter of fact, the applicant himself in para¬ 
graph 5 of his application says that the Govern¬ 
ment of Rajasthan was pleased to lay down certain 
procedure and principles to be followed in carrying 
out the programme of integration of the services. 
In paragraph 6, he says that in pursuance of the 
Government’s policy to retire those Government 
servants who had completed 55 years of age or 30 
years’ qualifying sendee on the 1st May, 1949, the 
Government of the United State of Rajasthan was 
pleased to pass the Order No. 401 G. D./Sec./II, 
dated 24th June, 1949. In view of this statement in 
his application, it is not open now to the applicant 
to challenge the order on the ground that the order 
was not passed by the Government of Rajasthan 
because of a technical defect, viz., the absence of 
the words "By order of His Highness the Raj Pra- 
mukh." We are, therefore, of opinion that the order 
of the applicant’s retirement cannot be challenged 
on the ground that it was passed by an authority 
subordinate to that by which he had been ap¬ 
pointed. , . 

(8) The third point that has been urged on be¬ 
half of the applicant is that his removal from sei- 
vice was illegal because the provisions of Article 
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311(2) of the Constitution were not complied witn. 
It is provided there that no person who is a mem¬ 
ber oi a civil service of a State or holds a civil post 
under a State shall be dismissed or removed or re¬ 
duced in rank until he has been given a reasonable 
opportunity of showing cause against the action 
proposed to be taken in regard to him. It is un¬ 
doubted that the applicant was not given any op¬ 
portunity of showing cause against his retirement. It 
has been urged that retirement of a person before 
he completes the age of superannuation amounts 
to removal within the meaning of Article 311(2) 
of the Constitution. In support of this, reference 
is made to the Rajasthan Services (Classification, 
Control, and Appeal) Rules, 1950, where it is pro¬ 
vided in R. 15 (VI) that removal from the civil 
service includes compulsory retirement before the age 
of superannuation. This is provided in these Rules 
as one of the penalties which may be inflicted on a 
Government servant for good and sufficient rea¬ 
sons. In a loose sense, there is no doubt that a 
person, who is retired before the age of superannua¬ 
tion, is removed from service; but the question that 
falls for consideration is whether ‘•removal*' as used 
in Art. 311 (2) means any kind of removal from 
public service, or only a particular kind of removal. 
So far as the Civil Services (Classification, Control 
and Appeal) Rules are concerned, the removal by 
means of compulsory retirement before the age of 
superannuation is a penalty which can be inflicted 
for good and sufficient reasons. These Rules, how¬ 
ever, do not apply to the applicant, as they were 
passed in November, 1950, after the applicant had 
been retired, and are only helpful in understanding 
the meaning of the word "removal" as used in Art. 
311(2). We feel that the word "removal" as used 
in Article 311(2) applies to a removal which is due 
to some fault of the civil servant concerned. It 
seems to us that there would be no point in giving 
reasonable opportunity of showing cause to a pub¬ 
lic servant, if the removal is unconnected altoge¬ 
ther with his conduct. We are in agreement with 
the view which was taken in an earlier case in this 
Court, ‘Nihal Chand v. The State of Rajasthan’ 
1950 R L W 192, to which one of us was a party. It 
was pointed out there that 
"Dismissal, removal or reduction in rank of per¬ 
manent employees except on complaint or mis¬ 
conduct is not contemplated in this Article." 
Though, therefore, in a loose sense it may be said 
that the applicant was removed from public ser¬ 
vice when he was retired before the age of super¬ 
annuation, this is not the kind of removal con¬ 
templated under Article 311 (2). 

(9) It was next urged that if a removal of this 
told was not included in Article 311 (2) there would 
be insecurity of tenure, inasmuch as Government 
servants could be removed from service on the basis 
of any Rules framed by the Government, as for 
example a rule that any public servant who has 
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obligation of the State in this connection. It is 
oniy certain high officers who are specially 
protected, like Judges of the Supreme Court and 
High Courts, the Auditor-General, the Members of 
the Public Service Commissions, and such persons 
who come under Article 314. Article 311 cannot, 
therefore, be so interpreted as to turn the tenure 
oi a civil servant, wnich is prescribed in Article 
310 as during the pleasure of the Governor or the 
RajpramuKh, into tenure during good behaviour. 
H every kina oi removal were to be included within 
the meaning of that word as used in Article 311 (2), 
the eltect would be that that Article would provide 
something which would be contrary to Article 310. 
Therefore, we have no hesitation in coming to the 
conclusion that the word "removal" in Article 311 
applies to those cases oi removal which are due 
to some fault or misconduct of the civil servant, 
and not to removal pure and simple on account 
of certain Rules framed by Government in pur¬ 
suance of a certain policy. We may also point in 
this connection that Article 309, which provides for 
iraming of rules, also does not provide any protec¬ 
tion to civil servants from a change in those rules, 
affecting them adversely. If that was the intention, 
we should have found something corresponding to 
the provisio to Art. 221, which protects the allow¬ 
ances of a judge, and his rights in respect of leave 
of absence and pension from being varied to his 
disadvantage after his appointment. Generally the 
Government, as a moral obligation, do not change 
the conditions ol service of past employees to their 
disadvantage, whenever new conditions of service 
for future employees are framed; but that appears 
to us to be a moral obligation only except in the 
cases of those persons who are expressly protected 
under the Constitution. We are, therefore, of 
opinion that retirement in this case does not come 
within the ambit of the word "removal" as used in 
Article 311 (2), and it was, therefore not necessary, 
before the applicant was retired, to give him a 
reasonable opportunity of showing cause against 
such retirement. 

(10) We now come to the last point. It is urged 
that the Rule retiring people who had completed 55 
years of age or 30 years’ qualifying sendee on the 
1st May, 1949, is ‘ultra vires’ under Article 14 of 
the Constitution, because it discriminates, between 
various classes of Government servants, and does 
not afford equal protection of th e laws to all. We 
have not, however, been able to appreciate this 
argument. The Rule as framed makes no distinc¬ 
tion in favour of any particular person. It applies 
equally to all Government servants who completed 
?vL y i a r* age or 30 years’ qualifying sendee on 
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Further Cooley in his Constitutional Law, pages 281 
and 286, says that equal protection does not prohi¬ 
bit the granting ol special privilege to particular 
enterprises or employments in the interests of the 
general welfare, provided there is no discrimination 
within that class, e.g., in favour of national banks, 
insurance companies, railways and the like. Thus, 
these remarks of two learned commentators show 
that reasonable classification is permissible, and 
what is prohibited is arbitrary selection or discri¬ 
mination within the class. In the present ca^e, the 
Government fixed upon a certain date, namely, the 
1st of May, 1949, and said that anybody who com¬ 
pleted 55 years of age or 30 years' qualifying ser¬ 
vice on that date would be retired. There was no 
discrimination within this class, and, therefore, 
the Rule cannot, in our opinion, be hit by Article 
14 of the Constitution. 

»11) It was next urged that the order provided 
that, 

••for reasons of special merit and exceptional cir¬ 
cumstances, if it is proposed to retain an official 
falling under the above categories, the question of 
iiis re-employment can be considered separately." 
and. therefore’, there was discrimination. We are 
unable to agree with this argument. This was no 
exception to the rule, namely, that everybody who 
came within the rule should be retired. It only 
provided that if exigencies of public service re¬ 
quired, some persons out of those retired might be 
re-employed. That was, of course, an order about 
future re-employment, and would not make the 
order as to retirement discriminatory. 


(12) Lastly, it was urged that the actual fact was 
that everybody who was hit by the Rule was not 
retired, and that some persons were retained, and 
therefore, the principle of the case ‘Yick Wo v. 
Hopkins', (1886) 118 U S 356, applied. That was 
a case where a certain law about laundries had 
been passed in a town in the United States. Under 
that law people had to take licences for doing 
laundrv work. When the law came to be adminis¬ 
tered, the Chinese who till then had the majority 
of the laundries, were all refused licences, while 
the Americans were all granted licences except in 
one case. It was then held that the law on the face 
of it might be satisfactory, but the manner of its 
application was such that it denied equal protection 
of the laws. The decision in that case in our 
opinion, depended upon the peculiar facts, which 
were found by the Court, viz., refusal to all Chinese 
and grant of permanent licences to all Americans 
except one. There was thus a wholesale abuse ol 
the law in that case. In the present case, theie 
is nothing to show that there has been any such 
wholesale abuse of the Rule. Under the circum¬ 
stances, we are of opinion that the Rule is valid, 
and is not hit by Article 14 of the Constitution. 

(13) There is, therefore, no force in this applica¬ 
tion, and it is hereby dismissed with costs to the 
State Government. 

GMj Application dismissed. 
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Dasu Ram, Appellant v. State. 

Criminal Appeal No. 79 of 1950, D/- 7-9-1950. 

(a) Evidence Act (1872), S. 27 — Statement of 
accused to police officer — Recovery of articles 
alleged to be stolen — Portion of statement admis¬ 
sible. 

Where the accused told the police officer that 
the ear-tops and the bangles, which the deceased 
was wearing and which had been taken ofl his 
body, were in the accused's house and that he 
would recover them: 


Held ' that the portion of the statement regarding 
the taking of those ornaments was inadmissible in 
evidence as it amounted to a confession. The por¬ 
tion that he would recover the ornaments from his 
house was relevant under S. 27. (Para 11) 

Anno: Evidence Act, S. 27, N. 7. 

(b) Evidence Act (1872), S. 27 — Information 
first given to Sub-Inspector — Second time infor¬ 
mation given to him in presence of witnesses — 
Evidence of witnesses — Admissibility. 

Where the evidence of the Sub-Inspector uas 
that the accused had already told him that he 
would recover the ornaments jrom his house and 
that he ( accused ) told so in the presence of wit¬ 
nesses for a second time who were not present when 
this disclosure for the first time was made to the 
Sub-Inspector: 

* Held ’ that it could not be said that the orna¬ 
ments in question were discovered on the informa¬ 
tion given to the Sub-Inspector in the presence of 
the witnesses. The only information that could 
oc said to have led to the discovery icas the in- 
jormation given to the Sub-Inspector when he was 
alone. Hence the evidence of the witnesses about 
the accused having shown his readiness to recover 
the property was not admissible. (Para 12) 

Anno: Evidence Act, S. 27, N. 3, 7. 

(c) Penal Code (1860), S. 411 — Pointing out or 
production of articles — Conviction. 

Where the only thing which was proved was that 
the accused recovered the ornaments in question 
from a thatch meant for tethering cattle of the 
family of the accused which consisted of several 
members, and which thatch could not therefore be 
said to be in exclusive possession of the accused: 

•Hcld\ that it was possible for tlie accused to 
have knowledge of the place without himself being 
guilty for any offence and so the recoveries alone 
were not sufficient to justify the conviction under 
S. 411. (P^a 14) 

Anno: Penal Code, S. 411, N. 8, 10. 

Bri) Bushan Lai. for Appellant; Ram Avtar ; 
Govt. Advocate, for the State. 

Cases referred to: . _ 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C 47 ) AIR (34) 1947 P C 67: (48 Cri L Jour 533) 

(Pr 11) 

(30) A I R (17) 1930 Lah 91: (31 Cri L Jour 774) 

(Pr 14) 

C 39 ) AIR (26) 1939 Mad 15: (40 Cri L Jour 433) 

(Pr 12) 

(•40) A I R (27) 1940 Mad 710: (42 Cri L Jour 582) 

(Pr 12) 

SHARMA, J: This is an appeal by Dasu accused 
against his conviction and sentence by the learned 
Sessions Judge, Alwar. He has been convicted 
under Section 411, I.P.C., and sentenced to 3 years 
rigorous imprisonment. 

(2) The prosecution case is that one Azmat, a 
Meo boy about 11 years old, had gone on the 17th 
November 1949 for grazing his buffaloes in the 
jungle of village Chaprara in Alwar District. He 
was wearing a gold ear-top in each of the ears and 
a pair of silver bangles on the wrists. In the even¬ 
ing the buffaloes came back alone for Azmat did 
not return. A search was made for Azmat, as a 
result of which his dead body was found inside 
a well, called Alara-wala well. On the dead body, 
however the ornaments, which Azmat was wearing 
when he started for grazing the biiffaloes werc 
not found. A written report, Ex. P A under the 
signatures of Ummed and thumb impressions of a 
Lambardar and Chhotalli Hissedar, was lodged at 
the Police Station, Sadar Alwar, the same day On 
the 21st November 1949, Dasu accused was arrested 
and ai his Snce tlie om^ents given above 
were found from a corner of thatched portion in 
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his Nohara which was used for tethering the cattle 
of his family. These ornaments were dug cut by 
the accused himself. 

(3) The body of the deceased was subjected to 
post-mortem examination, as a resuit ot* which it 
was iound that his death was due to asphyxia. 

(4) The ornaments alleged to have been recovered 
from the house of the accused at ins instance were 
got identified before Mr. Ramanand, Magistrate III 
Class, Aiwar, on 5th December 1949. 

(5) The accused was ultimately challaned under 
Sections 302 & 392 of the Indian Penal Code in the 
Court of Mr. Prem Nath, Magistrate I Class, Ahvar, 
who committed the accused to take his trial lor 
offences under Sections 302 & 392, I.P.C., or in the 
alternative under Section 411, I.P.C., belore the 
Court of Session at Aiwar. 

(6) The accused denied the charge and pleaded 
that the witnesses, being Meos, had deposed falsely 
against him. The learned Sessions Juage was not 
satisfied that the charge of murder and robbery 
under Sections 302 and 392, I.P.C., respectively was 
brought home to the accused. He, however, Iound 
him guilty under Section 411, I.P.C., and sentenced 
him to 3 years' rigorous imprisonment, as noted 
above. 

(7) The accused has come in appeal to this Court 
against his conviction and sentence. 

(8) It was argued by the learned counsel for the 
appellant that there was no satisfactory evidence 
to prove that the ornaments in question were the 
property of Amzat or were stolen away from him. 
It was argued that their weight or any particular 
description was not given in the F.I.R., nor was 
the weight or other description of the ornaments 
mixed up with the ornaments in question at the 
time of identification given. It was also argued 
that the articles were identified by four witnesses. 
Ummed, Chhuttan, Kallu and Sumer Singh. Of 
these Kallu was not produced for reasons best 
known to the prosecution. Ummed had seen the 
articles at the time of the recovery and so his 
identification was useless. Sumer Singh and Chhut- 
tan had an opportunity of being told the descrip¬ 
tion of the ornaments in question by Ummed and 
so their identification was also not of much use. 

(9) On a careful consideration of the evidence 
on record we are satisfied that it is proved that 

°f naments in question were the very ornaments 
* k! 1 a deceased wore on his person on the day 
01 k dea th- Ummed’s evidence may be ignored 
as he had seen the ornaments at the time of the 
recovery but there is nothing to doubt the evi- 
aence or Chhuttan and Sumer Singh. Sumer 
Singh is the own brother of Azmat deceased and 
perfect 'y familiar with them. He 
Identified them before the identifying Magis- 

♦h * e a so deposed on oath before the Court 
™Trii hey . w .i re ^a 1 ’ 3 ornaments which he was 
*r g at u he t me of hls disappearance on the 
n Vem H er -. 1949 - The fact that their weight 

nnt m y »n CU ar i y not 8 iven [n the report does 
not matter under the circumstances of the case 

^nKwli hl { T ' S 4 f di f not deny that the °ma- 
E ^ He . simply sta ted that 

skE 

th. ESSte “juS ygzl « taho£' 

that the omamente belong S St ” h ° 1,ilnB 
is . a1 ? 0 clear that the ornaments in cues- 

a/WetS sssyaft £« 

ato“ SVop X aPPe " aEt ‘ hal th ' y "° l ,he 
pan 1 be’held 0 St^!fKi 1 2 n f ls whe f h , er the appellant 
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propertv. For this the only evidence is that of 
ronniwl nr th<* ornaments. The prosecution case 


recovery of the ornaments, me pro 
is that on the 21st November 1949 the appellant 
nimseif showed his readiness to recover tne orna¬ 
ments. For this the evidence is that of Sohaiual 
Sub-Inspector and of Ummed and Moti. The Sub- 
Inspector says that the appellant told him, that- 
the ear-tops and the bangies which the deceased 
was wearing and which had been taken off his 
body, were in the appellant’s house and that he 
would recover them. The portion of the statement 
regarding the taking of those ornaments is inad¬ 
missible in evidence as it amounts to a confession. 
A coniession made to a Police Officer or some 
other person while the accused is in police custody, 
is not admissible in evidence, ‘vide’ Sections 25 & 
26 of the Evidence Act. It was also held in the 
case ‘Pulukuri Kottayya v. Emperor,’ AIR (34) 
1947 P. C. 67, that where the accused made a state¬ 
ment “I will produce a knife concealed in the root 
of my house, with which I stabbed the deceased’,, 
the portion ’with which I stabbed the deceased 1 was 
inadmissible, since these words did not relate to 
the discovery of the knife in the house of the 
informant. We cannot, therefore, admit into evi¬ 
dence that portion of the statement which relates 
to the taking of the ornaments from the body of 
the deceased. It may, however, be said that the 
portion that he could recover the ornaments from 
his house is relevant under Section 27 of the Evi¬ 
dence Act. 

(12) The only portion of the statement, which 
can be read in evidence, is that the appellant stated 
that the ornaments were in his house and that he 
would recover them. This statement has been 
attempted to be proved by the evidence of the Sub- 
Inspector Sohanlal and two witnesses Ummed 
and Moti. The evidence of the Sub-Inspector, 
however, is that the accused had already told him 
that he would recover the ornaments from his 
house and that he told so in the presence of Ummed 
and Molt for a second time who were not present 
when this disclosure for the first time was made 
to the Sub-Inspector. Under these circumstances, 
the evidence of Ummed and Moti about the accused 
having shown his readiness to recover the property 
is not admissible. It was held in 'Public Prose¬ 
cutor v. Subbareddi’, A I R (26) 1939 Mad 15, that 
where a Circle Inspector knew beforehand what 
the accused was going to say, but finding it neces¬ 
sary to have more trustworthy persons present as 
witnesses, when the information should be disclosed, 
he sent for two witnesses to go to the Police Station 
where the accused was kept in custody and on the 
arrival of those witnesses, the accused was brought 
out of the lock-up and examined by the Circle 
Inspector and the statement of the accused was 
embodied in a Panchayatnama and signed by (he 
witnesses and the information said to have been 
then given by the accused led to the discovery 
of certain instruments by which the accused was 
alleged to have committed the murder, it was 
impossible to say that anything was discovered in 
consequence of the statement made by the accused 
to the Inspector in the presence of the witnesses. 
Hence the evidence regarding the statement of the 
accused embodied in the Panchayatnama and 
spoken to the witnesses was wholly inadmissible It 
was again held in ‘In re Kottameedi Chennareddi’ 

A r \ 1940 Mad 710 ’ that !t is the first statement 
of the accused to whomsoever made that leads to 
the discovery of the fact, after a fact is discovered. 
Thus it cannot be said that the ornaments in ques- 
tion were discovered on the information given to 

Mnti SU mh InSpe i t0l i l n the presence of Ummed and 
?* ly J nfonnation that Gan be saW to 
bava led . t0 the discovery was the information said 

was h alone Cen ® iven t0 the 8u ^Pcctor when he 
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• 13) Coming lo the question of recovery, it was 
argued by the learned counsel lor the appellant 
that the recovery was not made in the presence of 
two or more respectable inhabitants oi the locality, 
as required by Section 103, oi the Code oi Criminal 
Procedure. The only witnesses, who are said to 
have been present at the time oi the alleged le- 
eovery, are Kishanial Tongawala who did not be¬ 
long to the village, and Motiram who was more or 
less a permanent witness for the police and the 
Sub-Inspector himself. The recovery was, there- 
lore, not in accordance with law. it was further 
argued that the recovery was made from a place 
which was not in the exclusive possession oi the 
accused, but was possessed by the whole family oi 
the accused consisting oi his parents, his brothers 
and sisters. Even it it be held that the recovery 
was made, as alleged, it at the most shows that the 
accused knew where the property was hidden. 
This alone would not be sufficient lor his conviction 
under Section 411 oi the Indian Penal Code. 

(14) We are certainly not satisfied with the 

manner in which the recovery was made. A lot 
oi persons are living in village Chaprara and it was 
not difficult for the Sub-Inspector to call 2 or more 
independant witnesses of the locality at the time 
of tlie recovery. No such witnesses were tilled. 
It was considered sufficient that the recovery be 
witnessed by Kishanial Tongawala who had been 
engaged by the Sub-Inspector from Alwar, and 
Moti Ram who had admittedly been utilized by 
the police on several similar occasions previous to 
the recovery in question. It cannot, therefore, be 
said without doubt that the recovery was made in 
the manner alleged by the prosecution. Moreover, 
even if the prosecution evidence is believed the 
only thing which is proved is that the appellant 
recovered the ornaments in question from a thatch 
meant for tethering cattle of the family of the 
accused which consisted oi several members includ¬ 
ing his parents. It cannot, therefore, be said that 
the said thatch was in the exclusive possession 
of the accused. It was held in ‘Sohansingh v. 
Emperor’, A I R (17) 1930 Lah 91, that where 

an accused pointed out certain places, from which 
portions of stolen property were recovered and 
those places belonged to the family of the accused 
consisting oi his father and other members, it 
was possible for the accused to have knowledge 
of the places, without himself being guilty for 
any offence and so the recoveries alone were not 
sufficient to justify the conviction under Section 
411, I.P.C. The fact of the recovery alone, there¬ 
fore, cannot be sufficient for the conviction of the 
appellant in the present case. 

(15) The learned Government Advocate, how¬ 
ever, argued that there was some other evidence 
besides the recovery of the ornaments in qustion 
and this evidence was that of Ummed and Chhut- 
tan who had deposed that the deceased was seen 
in the company of the accused at about 1 in the 
afternoon on the day of occurrence. This evidence 
is, however, quite insufficient to connect the appel¬ 
lant with the crime. It has not been proved that 
the deceased did not fall into the company of any 
other person after 1 o’clock in the afternoon, and 
that the accused kept company with him right up 
to his disappearance. Moreover, the learned Ses¬ 
sions Judge himself has not relied on this evidence 
and has based his conviction only on the evidence 
about the recovery. We are, therefore, not satis¬ 
fied that guilt has been brought home to the appel¬ 
lant without a reasonable shadow of doubt. His 
conviction under Section 411, I.P.C., cannot, there- 
lore, be sustained. 

(16) The appeal is allowed. The conviction and 
sentence are set aside, and the accused is acquitted. 
Ho shall be set at liberty forthwith unless required 
in connection with some other case. The two 


Murkis and the bangles recovered during the in¬ 
vestigation shall be returned to the family of the 
deceased. 

(17) R ANA WAT, J: I agree. 

G.M.J. Appeal allowed . 

A. I. R. (391 1952 RAJASTHAN 22 (C. N. 13) 
(JODHPUR BENCH) 

(Full Bench) 

WANCUOO. C.J., NAWAL K1SHORE AND 

BAPNA, JJ. 

Lakshmi Lal and others, Appellants v. Bhagwat 
Singh Mehta and others , Respondents. 

Misc. First Appeal No. 23 of 1950, D - 17-9-1951. 

(a) Constitution of India Art. 226 — Certiorari, 
urit of — Stating oj relevant lads. 

For a icrit oj certiorari all relevant lads should 
be mentioned in a petition and counsel should not 
pick and choose in a matter like this, since it may 
oe that what counsel may think to be irrelevant 
may turn out to be very relevant in the case. AIR 
(38) 1951 Simla 1 Rel. on. (Para 13) 

(b) Civil P. C. (1903), S. 115 — "Subordinate 
Court ” — Mewar Proceedings o) the Special Com¬ 
missions Validating Act (XVU (17) oj 1944), S. 6 

— Certiorari — Writ o/. 

The Commissioner from whose orders an appeal 
uas directed to lie to the Prime Minister ivhosc 
decision was declared final under S. 6 of Act (XVII 
(17) of 1944) arc not subordinate to the High Court 
within the meaning of S. 115. The dismissal of 
the revision petition by the High Court when it 
had no jurisdiction to interfere, cannot be a bar 
to a subsequent petition for a writ of certiorari. 

(Para 14) 

Anno: C. P. C., S. 115, N. 6. 

(c) Specific Relief Act (1877), S. 45 — With¬ 
drawal of petition under — Effect. 

Where a petition under S. 45 had been with¬ 
drawn without any decision on merits after the 
coining into force of the Constitution of Mewar a 
subsequent petition for a writ of certiorari is net 
barred. (Para 15) 

Anno: S. R. Act. S. 45, N. 1. 

(d) Mewar Proceedings of the Special Commis¬ 
sions Validating Act (XVII (17) of 1944), S. 4 - 
Jurisdiction of Civil Court — Prohibition — Writ 
of — Alternative remedy. 

S. 4 clearly barred the jurisdiction of a civil 
Court to question the order of the Commissioners 
or the Government on the ground that they had 
no jurisdiction to make the order. Thus the alter¬ 
native remedy of a suit is not open in such case. 
Even in cases where an alternative remedy exists, 
the jurisdiction of the High Court to issue a writ 
of prohibition in a proper case is not barred. 

(Para 16) 

(e) Mewar Proceedings of the Special Commis¬ 
sions Validating Act (XVII (17) of 1944), S. 6 

— Validity — Constitution o/ Mewar (1947) Art. 

XVIII. , Jf „ 

S. 6 was contrary to Art. XVIII of the Consti¬ 
tution of Mewar by which the judicial power of 
the State was declared to be vested in the High 
Court of Udaipur or such subordinate Court as the 
Legislature from time to time established. S. 6 
in effect purported to vest the Prime Minister with 
judicial power in the State. S. 6, therefore, would 
be invalid from the date of the Constitution. But 
it does not follow that the entire Act would be 
invalid as the provisions of S. 6 can be separated 
from the remainder of the Act. (Para ^.0) 

(j) Constitution of Mewar (194,), Art . / — 
Whether retrospective. 

Art. I is prospective and not retrospective. 
Therefore, what had been a valid appointment or 
order 'prior to the Constitution would not become 
invalid simply because such order could not be 
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massed alter the enforcement ol the Constitution. 

* (Para 21 ) 

(g) Constitution oj Mewar ( 1947 ), Art. XUl — 
Scope. 

The Jirst portion oj Art XIII says no more Jian 
that the action by which any person is to be de¬ 
prived of his liberty or properly has to be jusli/ied 
under some law. The second portion ol Article 
deals with equality before tnc law. It is not ab¬ 
solute equality which is guaranteed under the Con- 
stitution f since by the very nature of things all 
men arc not equal. What is provided is that a 
particular class ol persons to which any enactment 
may apply arc to be dealt with equally. (Para 22) 

(h) Constitution ol Mcwar {1947) — Mewar Pro¬ 
ceedings ol the Special Commissions Validating 
Act (XVII (17) oj 1944) — Validity. 

The provisions ol Act No. XVII ol 1944 t except 
S. 6, are not inconsistent with the Constitution of 
Mewar, and have not been rendered invalid with the 
enforcement of the said Constitution. (Para 23) 

( i ) Constitution of Mewar (1947) Art. XVIII (2) 
— Judicial and quasi judicial tribunals — CommiSr 
sioners appointed under Mewar Proceedings o] the 
Special Commissions Validating Act (XVII (17) ol 
1944) — Constitution of India Art. 226. 

The Commissioners appointed or deemed to have 
been appointed under Act No. XVII ol 1944, con¬ 
stitute a judicial tribunal. In any case, the 
tribunal was a 1 quasi judicial tribunal, and the 
High Court having powers to issue writs had autho¬ 
rity to interfere. The restriction on the Civil 
Courts under S. 4 ol Act XVII ol 1944 to question 
the validity ol the orders o) the Commissi07iers 
does not prohibit the High Court from correcting 
the errors ol the Commissioners by issue of proper 
writs or orders or directions. (Para 25) 

< j ) Constitution of Mewar (1947) — Retros¬ 
pective operation — Order dated 19-6-1946 of the 
Commissioners deemed to have been appointed 
under Mewar Proceedings of the Special Commis¬ 
sions Validating Act (XVII (17) of 1944), in so for 
as it directed the petitioners to contribute towards 
the payment of creditors beyond the assets reserved 
for such purpose declared to be without jurisdic¬ 
tion and hence set aside. AIR (38) 1951 S C 
128 and AIR (38) 1951 S C 217, disting. (Para 28) 
Jeewan Singh, for Appellants; Mahavir Chand, 
for Respondent No. 3, Manslia Ram, Govt. Advo- 
cate t lor the State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

Cdl) AIR (38) 1951 S C 128: (52 Cri L Jour 860) 

iPr *»c» 

051) AIR (38) 1951 S C 217: (52 Crl L Jour 736) 

(Pr ° 6 ) 

!•«! 21 of 1951 D/ - 10-8-1951: (AIR 

woj 1901 Kaj 161 /pj. 95 ) 

051) AIR (38) 1951 Simla 1 : (52 Pun L R 267) 

(Pr 13) 
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nfi M •® ourt » and tmder Section 22 ( 2 ) 

Ordinance of High Court 

wi i ’ the case was referred bv the 
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nanoe (No. XV of 1949). 8 u ° rd1 ' 

J 2 ’ relevant facts are that there was a 
Mal Dharam Chand carrying on 
whirtf tw Dg and other business at Udaipur, in 
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had the remaining one-third share. Disputes 
having arisen among the partners, they approacned 
His Highness the Maharana of Udaipur for dis¬ 
solution of partnership and winding up ol its 
anairs. By an order dated *Sawan Suet* 9, Samvat 
1993, four officers, viz., Shri Jagannath Singh 
Mehta Shri Balwant Singh Kothari, Shri Jawan 
Singh Ranawat, and Shri Dal Chand Agaiwala, 
were appointed to settle the matter between the 
parties. Some of these officers were unable to 
act, and Uie matter was finally referred to Shri 
Jawan Singh Ranawat, Shri Gamer Singh, Shri 
Jagannath Singh Mehta, and Shri Moti Lal 
Bonara. These gentlemen, however, thought it 
proper to take an agreement from the parties that 
they would agree to whatever might be decided by 
these gentlemen as arbitrators. The arbitrators 
gave a preliminary award on 22-12-1938, in which 
various objections of the parties were decided, and 
they submitted their opinion to the Mehkama 
Khas with a recommendation that three lots be 
made of the assets in accordance with the award, 
and as regards the liabilities, each of the partners 
should undertake to pay to such of the creditors 
as were related to him. The arbitrators submitted 
their report to the Mehkama Khas of Mewar where 
the parties were directed to produce agreed lists of 
lots; but as the parties could not agree, the matter 
was referred again to His Highness, who ordered 
the Mehkama Khas to re-submit the papers with 
their opinion. Thereafter, four lists were prepared. 
Three of these lists related to the assets of the firm 
for distribution between the partners. The fourth 
list contained the detail ol the liabilities, and 
certain assets were reserved in it, which after 
realization, were to be utilized towards satisfaction 
of the liabilities. This list is known as list A, and 
the relevant recommendation, when translated, is 
as follows: 

• Our opinion with respect to list A is that be¬ 
cause various persons had deposited amounts 
with the partnership firm, and if any partner 
does not repay the amount, it would be contrary 
to the best traditions of 'Sahukars’, therefore, it 
seems proper and convenient that the three 
partners should clear off the accounts of *lenden' 
according to the list, and whatever may be left 
in balance may be distributed between the 
parties according to their shares.” 

The Mehkama Khas recommended on the 3rd of 
May, 1940, that if their report was acceptable to 
His Highness, Shri Jawan Singh Ranawat and Shri 
Moti Lal Bohara be directed to enforce the re¬ 
commendations. The aforesaid two gentlemen were 
appointed Commissioners to carry out the recom¬ 
mendations of the Mehkama Khas. Sometime 
afterwards, Shri Bhagwat Singh Mehta and Shri 
Keshari Singh Ranawat were appointed Commis¬ 
sioners in place of the previous officers. These 
Commissioners proceeded to realize the assets re¬ 
served in list A, and to pay off the creditors men¬ 
tioned in that list; but it was found that the assets 
reserved, though nominally kept at a figure higher 
than the debts to be paid actually fetched a less 
amount. The Commissioners accordingly passed 
an order on the 19th of June, 1946, that as the 
assets of list A were not sufficient to pay off the 
creditors in full, each of the partners should pro¬ 
duce certain amounts, and if he did not do so, 
the amounts would be realized by attachment and 
sale of his property. The amounts fixed for each 
party were different, as certain adjustments were 
! na 2f. b £ M le C° mmissioners QS became necessary 
S. d S l ? lltlng assets of the Partnership among 
the parties according to the three lots, which had 
been^ approved by the parties and the Mehkama 

TTo ( ^°T n , the 2 } th of Jun ®. 1947 , Lakshmi Lal and 
Fateh Lal made a petition to the High Court of 
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Udaipur for a writ of 'certiorari', (a) declaring 
that the realization of tne assets mentioned in 
list A by the Commissioners was invalid, idj pro¬ 
hibiting the Commissioners irom maKing payments 
to creditors contrary to the preliminary award 
dated ;^-iz-193d, ana the oraer oi tne MehKinia 
Khas, dated 3-0-194U, (c) prohibiting the com¬ 
missioners irom realizing the assets, or paying oft 
the creditors, mentioned in list A witnout the 
consent 01 the petitioners, and id) promoting the 
Commissioners irom realizing any amount irom the 
petitioners in addition to the assets reserved in 
list A lor payment to the creditors. 

(4) It was mentioned in the petition that the 
petitioners had liied an appeal against the order 
of the Commissioners bciore the I'nme Minister, 
as provided oy Section 6 of the Mewar Proceedings 
of the Special Commissions Validating Act (No 
XVII of 1944), but it had been dismissed. 

(5) The Commissioners by their reply dated I he 
17th of July, 1947, raised a piea that under the 
Mewar Proceedings ol the special Commissions 
Validating Act, 1944, their proceedings couid not 
be challenged in any Court. They also pleaded 
that whatever directions had been given by tnem 
were in accordance with the order of the Mehkama 
Khas, dated the 3rd of May 1940. The petition was 
also opposed by Roshan Lai who was later made 
a party. 

(6) The petition came up for hearing before 
Dhanopiya, Actg. C. J. He dismissed the petition 
holding, 'inter alia 1 , that the Proceedings of the 
Special Commissions Validating Act was not 'ultra 
vires’, tiie legislature, as contended lor the peti¬ 
tioners, and that as the Commissioners were 
functioning in an executive capacity and not as 
a judicial tribunal, a writ could not be issued. 

(7) On appeal to a Division Bench, Gupta, J., 
agreed with the opinion of Dhanopiya, Actg. O.J., 
while Mehta, J., was of opinion that although the 
Mewar Proceedings of the Special Commissions 
Validating Act was valid, the Commissioners were 
acting in a judicial capacity, and they had acted 
in excess of their jurisdiction in so far as they 
had called upon the partners to contribute cer¬ 
tain sums beyond the assets reserved in list A for 
payment to creditors. He was of opinion that a 
writ of prohibition should be issued calling upon 
the Commissioners not to ask the partners to pay 
any amount of money beyond what might be 
available in list A. 

(8) Owing to the said difference of opinion, the 
case was to be laid before a Full Bench of the 
old Rajasthan High Court, and it came to this 
Court by transfer under Section 49 of Ordinance 
No. XV of 1949, as aforesaid. 

(9) Learned counsel for Roshan Lai, and learned 
Government Advocate, who appeared for the Com¬ 
missioners, raised certain preliminary objections, 
viz., 

( 1 ) that certain important facts and inter¬ 
mediate proceedings had been concealed while 
making this petition, and on that ground 
alone this petition should be thrown out; 

( 2 ) that the petitioners had filed a revision 
against the order of the Commissioners, 
dated 19th June, 1946, which had been dis¬ 
missed by the High Court ol Udaipur; . 

(3) that the petitioners had filed a petition for 
a writ under Section 45 of the Specific Re¬ 
lief Act as adapted in Mewar, and the said 
petition had been dismissed; 

(4) that the petitioners had filed a civil suit 
claiming the same reliefs, and that suit was 
pending in a civil Court; 

(5) that the proceedings by the Commissioners 
could not be called in question before any 
civil Court under Section 4 of the Proceed¬ 
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ings of the Special Commissions Validating 
Act. 

HO) On the merits, it was contended that the 
Commissioners had acted entirely in accordance 
with the oraer of the MehKama Khas dated 3rd 
May, 1940, and that unoer tne said order a duty 
had been cast on the Commissioners to pay off 
the creditors, and the direction to divide any 
balance oi the assets remaining after payment of 
creditors involved a corresponding direction that 
if the assets were insufficient, tne Commissioners 
couid call upon the partners to produce equal 
amounts for payment to the creditors. It was 
explained that the difierence in the amounts called 
for irom the parties was due to adjustments of 
accounts arising out of the distribution of the lots 
among the partners. 

ill) Learned Government Advocate also raised 
an objection as to the maintainability of the peti¬ 
tion on the grounds ( 1 ) that a certified copy of 
the order of the Commissioners dated 19th June, 
1946, which was being challenged nad not been 
produced along with the petition, and ( 2 ) that 
the order of the Prime Minister rejecting the 
appeal on the 4th of July, 1946, was final when 
passed, and couid not be reopened now. 

(12) So far as the non-prouuction of the copy 
of the order is concerned, it may be pointed out 
that the Commissioners, at any rate, could not 
claim any want of knowledge of that order, since 
it were they who had passed the order, and 
it must appear on the file of the proceedings be¬ 
fore the Commissioners. Learned Government 
Advocate, when questioned, couid produce the 
order from the file of the Commissioners, which 
had been handed over to him by them along with 
the instructions in the case. 

(13) The first preliminary objection was not 
raised before the Single Judge, and it is too late 
now for the respondents to raise it. The im¬ 
portant facts, which are alleged to have been 
concealed, are those which are the subject of 
preliminary objections Nos. 2 to 4, and since they 
have to be dealt with on the merits, it would be 
improper to throw out the petition on this preli¬ 
minary point. Learned counsel for the petitioners, 
when questioned, stated that he did not mention 
those facts in his petition as he did not consider 
them relevant to the petition. It may be pointed 
out that all relevant facts should be mentioned in 
a petition of this nature, and counsel should not 
pick and choose in a matter like this, since it may 
be that what learned counsel may think to be irre¬ 
levant may turn out to be very relevant in the 
case. In the case of 'U. C. Rekhi v. The Income- 
tax Officer', AIR (38) 1951 Simla 1, it was ob¬ 
served that 

"Uberima tides’ is essential where an application 
is made for a rule 'nisi' for a writ of prohibition, 
and therefore if there is a suppression of mate¬ 
rial facts in the applicant's ailidavit the Court 
will refuse the writ without going into the 
merits." 

As stated above, the two Courts having gone into 
the merits already, and this Full Bench having 
also heard the case at great length, it would be 
improper not to deal with the merits in this case. 

(14) As to the second objection, the point was 
taken in the reply by Roshan Lai in para. 7 of 
the additional pleas, but no date of the decision 
of the revision was mentioned, nor was a copy of 
the judgment filed in this case. One would not be 
surprised if the High Court of Udaipur declined 
to interfere under Section 115 of the Code of Civil 
Procedure, as the opening words of that Section 
are that 

'The High Court may call for the record of any 
case which has been decided by any Court sub¬ 
ordinate to such High Court." 
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The Commissioners, even if they were acting as 
presiding Officers of a Court, were not subordinate 
to the High Court, as under Section 6 of Act 
iNo. XVII of 1944, an appeal was directed to lie 
from the order of the Commissioners to the Prime 
Minister, whose decisions were declared to be final. 
The dismissal of the revision petition by the High 
Court of Udaipur while it had no jurisdiction to 
(interfere, cannot oe a bar to the present petition. 

(15) The third objection needs more considera¬ 
tion. It may be said that in this case also, while 
the objection has been taken in para. G of the 
additional pleas by Roshan Lai, and para 6 of the 
reply of the Commissioners, a copy of the judg¬ 
ment was not produced. The Specific Relief Act 
was promulgated in Mewar as Act No. XVIII of 
1942, and Section 45 was so adapted as giving the 
High Court of Udaipur power to issue orders men¬ 
tioned in Section 45 of the Indian Specific Relief 
Act. This section empowered the High Court of 
Udaipur to issue writs of prohibition or ‘certiorari’ 
or 'mandamus’ within its territorial jurisdiction, and 
if such an application had been dismissed, the 
present petition would not lie. But it transpired 
during the course of arguments that that petition 
had been withdrawn after the coming into force 
of the Constitution of Mewar, and no decision was 
given on that petition on the merits. Learned 
counsel for the appellants stated that it was with¬ 
drawn on the 25th of June, 1947, and the present 
petition was filed three days later on the 28 th of 
June, 1947, as it was considered that the powers 
of the High Court had been widened under the 
Constitution. It was not denied by the opposite 
party that the petition under Section 45 of the 
Specific Relief Act had been withdrawn without 
decision on the merits. 


(16) The fourth objection that the petitioner 
had instituted a suit for identical reliefs in a civ 
Court was further augmented by an argument tna 
if on the showing of the petitioners themselve 
they had an alternative remedy, the High Com 
should refuse to issue any kind of writ. The plea 
taken in this connection by the tw r o respondent 
are not identical. The Commissioners say in par 
6 of their additional pleas that the suit, which ha. 
been filed by the petitioners in the District Judge 1 
Court, had been dismissed, while para. 6 of th 
reply of Roshan Lai is to the effect that the sui 
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Commissioners or the Government on the groundj 
that they had no jurisdiction to make the order. 
It was conceded by learned counsel for the res¬ 
pondents that in their written statement before 
The District Judge a plea had been taken that the 
Court had no jurisdiction to entertain that suit. 
We are of opinion that the alternative remedy 
of a suit was not open to the petitioners in This 
case. Even in cases where an alternative remedy 
exists, the jurisdiction of this Court to issue a writ 
of prohibition in a proper case is not barred. The 
statement of law on this subject appears in para 
1397 of Halsbury's Laws of England, Haihhnm 
Second Edition, Volume 9, as follows: 

"The Court, in deciding whether or not to grant 
a writ of prohibition, will not be fettered by the 
fact that an alternative remedy exists 10 correct 
the absence or excess of jurisdiction, or any ap¬ 
peal lies against such absence or excess. Similarly 
the fact that an appeal on the merits of the 
case has already failed, or that the party apply¬ 
ing for prohibition has himself initiated the pro¬ 
ceedings in the inferior Court, is not material 
to the decision of the Court to grant or to le- 
fuse the writ." 

(17) On the merits, the jurisdiction of the Com¬ 
missioners to issue the order of the 19th of June, 
1946, was challenged on two grounds, viz., (1) that 
the very appointment of the Commissioners had 
been invalidated by the coming into force of the 
Mewar Constitution on the 23rd of May, 1947, and 
12) that the order of the Commissioners in so lar 
as it called upon the partners of the firm Ummaid 
Mai Dharam Chand to make contributions from 
their pockets in addition to what had been re¬ 
served in list A for the payment of creditors was 
in excess of the jurisdiction with which they had 
been vested by competent authority. It was con¬ 
tended that the dispute between the parties related 
to the dissolution of the partnership firm and 
winding up of its affairs, and the suit, if filed bv 
any of the parties, was cognizable by a civil Court, 
and that action of His Highness the Maharana of 
Mewar in appointing a commission was an execu¬ 
tive act unauthorized by any law, and with the 
dawn oi democratic era, the appointment and 
proceedings of such commissions were sought to be 
validated by Act No. XVII of 1944; but that Act 
also became inconsistent with the Merwar Con¬ 
stitution, and lost its force. Reference was made 
to Articles I. XIII and XVIII of the Merwar Con¬ 
stitution. 


(18) Article I, clause (1) of the Constitution ot 
Mewar declared the Constitution to be the Supreme 
Law of Mewar, which would override all* laws 
whether constitutional or otherwise as were in¬ 
consistent with it. Under Article XIII, clause (1) 
it was provided that 

"no person shall be deprived of his life or pro¬ 
perty without due process of law, nor shall anv 
person be denied equality before the law within 
the territories of Mewar". 

Article XVIII, clause (i), declared that 
" he judicial power of the State shall be vested 
in he High Court of Udaipur and in such sub- 
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• 3) oi section 6 of Act No. XVII of 1944. It was 
also contended that in asking the petitioners to 
deposit certain amount of money amounted to c.e- 
priving him of their property without due process 
of law, as Act No. XVII of 1944 went so far as to 
say in the later part of section 4 that the orders 
of the Government or Commissioners made before 
the passing of the Act could not be challenged in 
a civil Court on the ground that such proceedings 
or orders were opposed to the provisions of any 
law, custom or usage for the time being in force. 
I r was urged that the proceedings up to the pass¬ 
ing of the award on 22-12-1938 were by consent of 
the parties as being by arbitrators who had been 
appointed by the parties; but that the subsequent 
proceedings, including the order of the Mehkama 
Khas dated 3rd May, 1940, which were confirmed 
by His Highness, were invalid as the Mehkama 
khas purported to pass orders in a judicial matter 
which should have gone to a court of law. It was 
also urged that provision as to equality before the 
law in Article XIII of the Constitution of Mewar 
was also infringed, as their case alone was to le 
dealt with under Art No. XVII of 1944 by the 
Commissioners. 

(20) There is no doubt that section 6 of Act No. 
XVII of 1944 was contrary to Article XVIII of the 
Constitution of Mewar by which the judicial 
power of the State was declared to be vested in 
the High Court of Udaipur or such subordinate 
Court as the Legislature from time to time estab¬ 
lished. Section 6 of Act No. XVII of 1944 in 
effect purported to vest the Prime Minister with 
judicial power in the State. Section 6, therefore, 
would be invalid from the date of the Constitu¬ 
tion. But it does not follow that the entire Act 
would be invalid as the provisions of section 6 
can be separated from the remainder of the Act. 

(21) As to Article I of the Constitution it is 
prospective and not retrospective. Therefore, what 
had been a valid appointment or order prior to 
the Constitution would not become invalid simply 
because such order could not be passed after the 
enforcement of the Constitution. The appoint¬ 
ment of a commission by His Highness to deal 
with a civil matter is something unparalleled in 
any democratic State governed by law; but in 
Mewar it appears that executive interference m 
judicial matters must have been common, and that 
accounts for the passing of Act No. XVII of 1944. 
Whatever may have been the position prior to the 
Act. the commissions appointed before the Act 
were declared to have been appointed under the 
Act by clause (iii) of section 3. and clause (ii) of 
the same section empowered the Government to 
appoint a Commissioner or Commissioners to de¬ 
cide the cases mentioned in the Schedule, and 
section 4 prevented any civil Court from challeng¬ 
ing any previous order of the Government or 
Commissioners in that behalf. If any law provid¬ 
ed for the constitution of a Special Court lor 
deciding anv particular case, there is nothing in- 
herently illegal in that procedure. Under Article 
XXIV, all the laws in force on the date of en- 
lorcement of the Constitution were to be deemed 
to have been made by or under the Constitution, 
and in so far as they were consistent with the pro¬ 
visions were declared to continue in force until 
amended or repealed by the appropriate legisla¬ 
tive authority. The creation of a special Court has 
not been shown to be inconsistent with any provi¬ 
sion in the Constitution. It may be pointed out 
that under clause (ii) of section 3 of Act No. XVII 
of 1944, the Commissioners’ powers were declared 
to be the powers of a Civil Court, and under section 
5 the procedure to be followed by the Commis¬ 
sioners was declared to be the Code of Civil Pro¬ 
cedure. 


(22) As to Article XIII, the first portion says 
no more than that the action by which any per¬ 
son is to be deprived of his liberty or property has 
to be justified under some law. The Commis¬ 
sioners apparently were acting under the powers 
conferred upon them by Act No. XVII of 1944. As 
to whether they have exceeded the jurisdiction or 
not will be considered later. The second portion 
oi Article deals with equality before the law. It 
is not absolute equality which is guaranteed "nder 
the Constitution, since by the very nature of 
things all men are not equal. What is provided 
is that a particular class of persons to which any 
enactment may apply are to be dealt with equally. 
It is not contended that the several partners of the 
firm Ummaid Mai Dharam Chand are being treat¬ 
ed unequally in this case. 

(23) In our opinion, the provisions of Act No. 
XVII of 1944, except section 6, have thus not been 
shown to be inconsistent with the Constitution of 
Mewar, and have not been rendered invalid with 
the enforcement of the said Constitution. 

(24) The other objection that the Commissioners 
have exceeded their jurisdiction is more substan¬ 
tial. Having read the order of Mehkama Khas 
dated 3rd May. 1940. which had been approved by 
His Highness and which has been stated in the 
earlier part of this judgment, it is quite clear to 
us that the proposal of the arbitrators that each 
partner should take upon himself the liability of 
such of his creditors as were his relations was 
modified by the Mehkama Khas on the ground that 
it would affect the ‘Sahukari usage, if someone of 
the partners did not pay up the creditors, and it 
seems to have been not without hesitation that a 
recommendation was made for satisfaction of the 
creditors out of certain assets reserved for that 
purpose, and it also appears that the Mehkama 
Khas had no doubt that the reserved assets would 
be more than sufficient to pay up the creditors, 
since at the end it is stated that any amount which 
remains after paying off the creditors should be 
distributed between the partners. It is difficult to 
think, as contended by the opposite party, that 
the last portion of the recommendations involved 
the further consequence that if the assets were 
insufficient, the partners could be called upon to 
contribute out of the assets received by them for 
pavment of the creditors. In a suit for dissolu¬ 
tion and winding up of affairs, such a procedure 
would be unheard of, and it would be left to the 
creditors to enforce their claims in a Court of law, 
should the partners fail to meet such claims on 
demand. There would also be opportunity for the 
debtors to dispute any claim or raise certain pleas 
which may act as a bar for the enforcement of 
the claim.’ The entire procedure in this case ap¬ 
pears to have been to circumvent the Courts, and 
for this the present petitioners are also not free 
from blame, since it was on their petition that 
the commission was appointed by His Highness. 
A certified copy of that petition and the order of 
His Highness dated ’Sawan Sud 9. Samwat’ 1993, are 
on the record. Be that as it may, it would not be 
legitimate to presume any delegation of authority 
to the Commissioners in excess of what appears in 
the order itself. As stated above, the Mehkama 
Khas order does not contemplate the contingency 
where the assets would fall short of the debts to 
be paid to the creditors. In our opinion, in asking 
the partners to contribute from their pockets to 
pav up the creditors after the utilization of the 
assets reserved for that purpose was an act in 
excess of the jurisdiction of the Commissioners. 

(25) The view taken by the Acting Chief Justice, 
Mr. Dhanopiya, and concurred by Justice Gupta 
that the Commissioners appointed or deemed to 
have been appointed under Act No. XVII of 1944, 
do not constitute a judicial tribunal is not correct. 
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In the first place, the Act itself by section 3(ii) 
confers on the Commissioners all the powers Ot 
a civil court, and the fact that an appeal against 
the orders of the Commissioners was directed to 
lie to the Prime Minister cannot change the -lature 
of the functions which were entrusted to the Com¬ 
missioners under the Act. In any case, the tnounul 
was a quasi judicial tribunal, and the High court 
having powers to issue writs had authority to in¬ 
terfere. It may be observed that the restriction 
on the civil courts under Section 4 of Act XVII cl 
1944 to question the validity of the orders of the 
Commissioners does not prohibit the High Court 
from correcting the errors of the Commissioners 
by issue of proper writs or orders or directions as 
held in a recent judgment of this Court in ‘Mewar 
Textile Mills Ltd. v. The Industrial Tribunal, Writ 
Petition No. 21 of 1951, D/- 10-8-51. In that case 
an Industrial Tribunal had been constituted by 
the Government under section 7 of the Industrial 
Disputes Act (XIV of 19471, and its validity was 
challenged by a petition for writ of prohibition. 
On behalf of the Government, reliance was placed 
on section 9 of the Act, which laid down that 
*'no order of the appropriate Government appoint¬ 
ing any person as a member of a Board, Court 
or Tribunal shall be called in question in any 
manner." 

It was observed in dealing with that plea that 
• Section 9 of the Industrial Disputes Act cannot 
take away the jurisdiction of this Court con¬ 
ferred on it by Article 226 of the Constitution 
of India." 

Article XVIII, clause (2), of the Mewar Constitu¬ 
tion conferred powers similar to those described 
in Article 226 of the Constitution of India on the 
High Court of Udaipur. 

(26) It now remains to consider the other ob¬ 
jection raised on behalf of the Commissioners. 
Learned counsel for the Commissioners relied on 
two Supreme Court judgments, viz., *Keshavan v. 
The State of Bombay’, A. I. R. (38) 1951 S. C. 128 
and ‘Janardhan Reddy v. The State of Hyderabad', 
A. I. R. (38) 1951 S.C. 217, and argued that the 
order of the Commissioners dated 19th of June, 
1946, and the order of the Prime Minister dated 
4th July, 1946, were final when they were passed, 
and could not be reopened later on by the pro¬ 
mulgation of the Constitution of Mewar in 1947. 
In the first case it was observed by their Lordships 
of the Supreme Court that 

“Every Statute is ‘prirn^^acie’ prospective unless 
it is expressly or by necessary implication made 
to have retrospective operation. Before the 
Constitution of India came into force, there was 
no such thing as fundamental right. As the 
fundamental rights became operative only & from 
the date of the Constitution the question of ihe 
inconsistency of the existing laws with those 
rights must necessarily arise on & from the dale 
those rights come into being. Therefore Art. 13 
( 1 ) can have no retrospective operation but is 
wholly prospective. If an act was done before 
the commencement of the Constitution in cm- 
S™ 01 * he provisions of any law which, 
e Co . nstitution . becomes void, with respect 
to the exercise of any of the fundamental rights, 

thP is not wi P ed out so ^r as 

the past act is concerned." 

In the second case, their Lordships observed that 
£f 0 £f‘° ns of Artlcle , 32 ( 2 ) of the Constltu- 
1 H a ? a wer ® not ^tended to operate res- 
w!?, ectlve L y ’ & therefore something which was 
legally good on 25-1-1950 cannot be held to have 
become bad on 26-1-1950. Where, therefore the 
]“J g “ e o nt of the High court of Hyderabad nferm- 
ing the convictions & sentences of the petnrs. 
(. had acquired finality in the fullest sense of the 


term before 26-1-1950, no one could question the 

validity of the convictions at the date when the 

Constitution of India came into force.” 

(27) These are indeed very learned observations 
emanating from high authority; but the piesent 
case is distinguishable on facts. In the case of 
Janardhan Reddy, the sentences had been passed 
and confirmed by the High Court, and what re¬ 
mained was the execution of those sentences. 
Similarly, in the first case, the petitioner Keshavan 
Madhava Menon was alleged co have committed 
an offence under the Press (Emergency Powers) 
Act. 1931. and it was argued that the said enact¬ 
ment had become void on the enforcement of the 
Constitution of India, as it infringed upon certain 
fundamental rights of free speech mentioned in 
Articles 19 and 13 of the Constitution of India. 
Tneir Lordships of the Supreme Court, while stat¬ 
ing the law to be as mentioned above, observed 
that there was no fundamental right that a per¬ 
son would not be prosecuted and punished for an 
offence committed before the Constitution came 
into force. So far as the past acts were concern¬ 
ed, the law existed, notwithstanding that it did 
not exist with respect to the future exercise of 
fundamental rights. In the present case, what 
the Commissioners have ordered is to ask for con¬ 
tribution from the various partners for the pur¬ 
pose of paying off the creditors. No order of pay¬ 
ment to any creditor has yet been alleged to have 
been made, and if, as stated by the petitioners, 
some amount has been realized from them, it is 
lying with the Commissioners, and an appropriate 
order for its distribution will now be made. The 
order which cannot be questioned is the order of 
3rd May, 1940, which was valid when it was made, 
and what is sought to be challenged in these pro¬ 
ceedings is that the Commissioners who had a 
delegated authority to carry out the orders of 3rd 
May, 1940, have exceeded their jurisdiction. It has 
not been argued, and could not have been argued, 
that the Commissioners’ powers were, in any way, 
in excess of the order of the Mewar Mehkama 
Khas, dated 3rd May 1940. The fact that the Prime 
Minister of Mewar declined to interfere on appeal 
does not bar the jurisdiction of this Court to inter¬ 
fere, since, as stated above, notwithstanding the 
provisions barring the jurisdiction of a civil court 
or the declaration of the order of the Prime 
Minister to be final, the powers of the High Court 
of Udaipur even with reference to section 45 of 
the Mewar Specific Relief Act then in force were 
wide enough to interfere in a case where a 
judicial tribunal had acted in excess of the jurisdic¬ 
tion conferred upon it. 

(28) The order of the Commissioners dated 19th 
of June, 1946, in so far as it directed the petitioners 
to contribute towards the payment ol creditors 
beyond the assets reserved for such purpose is, 
therefore, declared to be without jurisdiction, and 
is hereby set aside. The Commissioners are here¬ 
by prohibited from recovering from the ex-partners 
of the firm Ummaid Mai Dharam Chand any 
amount beyond what was reserved in list A for pay¬ 
ment to creditors and if any amount has been 
covered, to return the same to the person from 
whom it had been recovered. 

(29) This disposes of relief (d) in the petition. 
The prayer for other reliefs cannot be granted. 
The sale of the shares and other assets lor pay- 

SLHj! cre . d ‘ t ° rs was authorized under order 

nn h 0 3 « d M r v A 19 1°- and prayers (a) and (c) can¬ 
not be accepted. As to relief (b) It was not shown 

in what manner the Commissioners have acted 
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in respect of dealings between the partnership and 
Fatehnagar factory was indicated, the Commis¬ 
sioners had not made up accounts in that manner 
but had accepted the correctness of the aebt due iO 
the factory as given in nst A. It nas, nowc.er, 
not been stated what difference it would maKe in 
the result by making accounts in the manner sug¬ 
gested by the petitioners. 

(30) The petition is allowed as aforesaid. As 
the petitioners have only partially succeeded, they 
will receive only hall the costs from Roshan Lai. 
D.H. Petition partly allowed. 


A. I. R. (39) 1952 RAJASTHAN 28 (C. N. 14) 
(JODHPUR BENCH) 

• WANCHOO, C. J., AND BAPNA, J. 

Jetharam and others, Appellants v. Hazarimal, 
Respondent. 

Appeal No. 9 of 1950, D/- 28-8-1951. 

(a) Hindu Law — Joint family — Presumption 
as to existence of joint family property — Self- 
acquired property when becomes joint family pro¬ 
perty. 

There is no presumption that a Hindu family , 
because it is joint, possesses joint property or any 
property. The burden of proving that any parti¬ 
cular property is joint family property is in the 
first instance upon the person who claims it as 
coparcenary property. Further to render the pro¬ 
perty joint, the person claiming such interest in 
the property must prove that the family 
was possessed of some property with the income of 
which the property could have been acquired or 
from which the presumption could be drawn that 
all the property possesccd by the family is joint 
family property or that it was purchased with joint 
family funds or acquired by joint labour. None of 
these alternatives is a matter of legal presumption. 
It can only be brought to the cognisance of the 
Court in the same way as any other fact , namely, 
by evidence. AIR (20) 1933 P.C. 85; AIR (32) 1945 
Mad 62; AIR (17) 1930 Oudh 39; AIR (22) 1935 
Bom 343, Rel. on. (Paras 3, 5) 

<b) Benami — Property acquired by father — 
Name of minor son also shown in Putta' of pro¬ 
perty — Title in property whether conferred on 
son. 

The doctrine of advancement is not followed in 
India. The fact that minors name is included in 
the document of title does not confer any title in 
him unless it is proved that the minor had any 
independent source of income and the minor's 
money was utilized in the acquisition of the pro - 
perty. 6 Bom 717; AIR (23) 1936 Nag 185; AIR (3) 
1916 Upp Bur 7 (2) Ref. (Para 6) 

(c) Registration Act (1908), S. 35 (3) — Several 
persons executing document — One alone admitting 
execution — Registration of document — Validity 
of. 

Where a document is executed by two or more 
persons, and one of them admits execution and the 
document is registered then the document will be 
effective against the person at whose instance the 
document is registered. 1 All 465 (PC) Foil. (Para 8) 

Anno: Registration Act, S. 35, N. 10. 

(d) Hindu Law —- Joint family — Property 
acquired by father — Sons allowed to use it — Pro¬ 
perty whether becomes family property. 

The fact that his sons and gradsons lived with 
the father in the same house is not sufficient for 
any presumption or finding that the father had 
voluntarily thrown the self-acquired property in 
the common stock with the intention of abandon¬ 
ing all separate claims upon it. For , a clear in¬ 
tention to waive the separate rights of the person 
who acquired the property must be established. It 


will not be so inferred from the mere fact of his 
allouing the other members of his jamiHy to use it 
conjointly with himself. (Para 9) 

(c) Hindu Law — Debt — Father — Antecedent 
debt. 

While a debt contracted by the father alone 
which is not for illegal or immoral purpose be¬ 
comes an antecedent debt, it is not the less ante¬ 
cedent because his sons are joint debtors with him. 
According to the doctrine of pious obligation, the 
male issues o) a Hindu are under a pious obligation 
or duty to pay the debts — even the personal debts 
— of the ancestor provided the debt is untainted, 
i.e., not of an illegal or immoral nature. The em¬ 
phasis is on the juct that in such cases, the debt 
may be one contracted for his own benefit by the 
debtor, it does not mean that if the debt con¬ 
tracted by the father is such that his sons are co- 
debtors with him, such debt will not become an an¬ 
tecedent debt, when it is antecedent in fact as well 
as in time. (Para 12 i 


(/) Specific Relief Act (1877), S. 12 — Contract 
to sell immovable property — Inadequacy of con¬ 
sideration if ground to refuse specific perjormance. 

Unless and until the contrary is proved, the 
Court shall presume that the breach of a contract 
to transfer immovable property cannot be ade¬ 
quately relieved by compensation in money. A con¬ 
tract to sell immovable property in this one where 
grant of pecuniary compensation is not an ade¬ 
quate relief. Further, the inadequacy of the con¬ 
sideration is no ground for refusing specific per¬ 
formance of the contract to sell unless that fact 
taken with other circumstances make out a case 
for holding that the bargain was an unconscionable 
one. (Par a 13) 

Anno: Sp. Rel. Act, S. 12, N. 4. 

Indernath and Utsavlal, for Appellants ; Solian 
Nath and Sardar Nath, for Respondent. 


Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(76-77) 4 Ind App 166: (1 All 465 PC) (Pr 8) 
t'33) AIR (20) 1933 P C 85: (142 Ind Cas 739) 

(Pr 3) 

C23) AIR (10) 1923 All 535: (73 Ind Cas 1010) 

(Pr 12) 

('33) AIR (20) 1933 All 273: (55 All 370 FB) 

(Pr 12) 

( 35) AIR (22) 1935 A1L-S8: (155 Ind Cas 1106) 

r (Pr 9) 

('81-82) 6 Bom 717 (Pr 6) 

C35) AIR (22) 1935 Bom 343: (59 Bom 573) 

(Pr 4) 

(’32) AIR (19) 1932 Lah 636: (13 Lab 491) 

(Pr 9) 


>7) 50 Mad 582: (AIR (14) 1927 Mad 676) 

(Pr 9) 

\o) ILR (1945) Mad 378 at p. 384: (AIR (32) 
1945 Mad 62) (Pr 3) 

16) AIR (23) 1936 Nag 185: (ILR (1936) Nag 6o) 

(Prs G, 9) 

10) AIR (17) 1930 Oudh 39: (5 Luck 400) 

(Prs 4, 6) 

16) 35 Ind Cas 12: (AIR (3) 191G Upp Bur 7^(2)^) 

BAPNA, J.: This is an appeal against the judg- 
ent and decree of the High Court of the former 
venanting State of Jodhpur, and was filed bo¬ 
re the Ijlas-i-khas and transferred to this Court 
virtue of the provisions of Ordinance No. XL 
1949 read with Ordinance No. XII of J 950 - 
(2) The respondent Hazarimal sued the appel- 
nt Jetharam for specific performance of a con- 
act of sale of a house situated at Jodhpur one 
ore particularly described in the plaint, on the 
tsis of an agreement of sale Ex. P-1, doted the 
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29th January 1941. Rugnath Das and his three 
sons were impleaded as defendants Nos. 2 to 5 as 
mortgagees of the property. Laduram and Jaitu- 
iai, sons of Jetharam defendant, and their minor 
sons were impleaded as defendants Nos. 6 to 12 
on their own application. Defendant No. 1 and 
defendants Nos. 6 to 12 filed separate written state¬ 
ments but have taken identical pleas. They con¬ 
tested the suit on the following grounds: 

(1) that Jetharam was a person of weak intel¬ 
lect and his signatures had been secured on Ex. 
P-1 under a misrepresentation and he did not 
fully understand the nature of the transaction at 
ihe time; i2) that the completion of the sale had 
been made dependant upon the consent and will¬ 
ingness of the sons and grandsons of Jetharam & 
as the same had not been secured, the agreement 
was not enforceable; (3) that the house in dispute 
had been built by Dalla father of Jetharam, and 
was the joint family property of Jetharam, and 
his sons and grandsons, and Jetharam alone 
had no authority to enter into an agreement for 
sale which was thus unenforceable. 

The mortgagees denied any knowledge of the agree¬ 
ment of sale and expressed that they had no in¬ 
terest except under the mortgage which, they said, 
had been executed by Jetharam and his sons. The 
trial Court accepted the defence on all the three 
points and dismissed the suit. On appeal, the 
learned Judges of the High Court of the former 
covenanting State of Jodhpur reversed those find¬ 
ings and held on a discussion of the evidence and 
circumstances of the case that it had not been esta¬ 
blished that the house had been built by Dalla and 
was ancestral property in the hands of Jetharam. 
It was held that the land had been acquired and 
built upon by Jetharam himself. The contention 
that Jetharam had since the acquisition of the 
property thrown it into the common stock and 
made it joint family property belonging to his sons 
and grandsons was negatived. It was also held 
that even on the assumption that the house was 
joint family property, the agreement to sell had 
been made for payment of his antecedent debts and 
was binding on his sons and grandsons. It was 
further held that it had not been proved that 
Jeharam was a person of weak intellect but on the 
other hand it had been fully proved that he had 
executed Ex. P-1 of his own free will after under¬ 
standing its implications and no misrepresentation 
had been made to him, and further that there was 
no stipulation for obtaining the consent of the sons 

Sln^ aram b i ef . ore the a & reem ent of sale was to 

suit was accordingly de- 
ot the extract of 
Xf ,? ga nst \ Jet hai'am, with directions that he 
should execute a sale-deed and have it duly regis- 

fnr^L c nd ^ s0 del \ ver possession to the plaintiff, and 
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rinf 1 amount, and for possession against 
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was the case of both parties that, Jetharam and 
his sons were members of a joint Hindu family and, 
therefore, there was an initial presumption that 
the house property which was in possession of the 
members of the family was joint family property. 
The law is. however, well settled that there is no 
presumption that a family, because it is joint 
possesses joint property or any property. The 
burden of proving that any particular property is 
joint family property is in the first instance upon 
tire person who claims it as coparcenary property 
Shadilal v. Lai Bahadur 1 , AIR (20) 1933 PC 85. 
The mortgagee in that case brought a suit to en¬ 
force the mortgage by sale of the property mort¬ 
gaged by the father, and the sons pleaded that 
the mortgaged property was ancestral and that 
there was no necessity for the loan. It was held 
by their Lordships of the Privy Council that there 
was no presumption that a family, because it is 
joint, possesses joint property, and it was for the 
sons of the mortgagee to allege and prove that 
those properties were joint family properties. 
‘Shadilal's case 1 , (AIR (20) 1933 PC 85), was re¬ 
ferred to by the Madras High Court in "Jankiamma 
v. Venkata Rajagopala Chinnarao", ILR (1945) Mad 
378 at p. 384. It was there contended by the respon¬ 
dent that if any member of a Hindu joint family 
claimed any property in his possession to be his 
separate property, the onus was on him to prove 
that it was acquired by him out of his own funds 
and without the aid of the family estate. Their 
Lordships observed that before the appellant could 
be called upon to assume such burden, it was in¬ 
cumbent on the respondent to show that the family 
was possessed of some property with the aid of 
which the property in dispute could have been 
acquired. 

(4) In an Oudh case: "Mt. Brij Kunwar v. San- 
kata Prasad 1 . AIR (17) 1930 Oudh 39, a suit was 
brought by the mortgagee after the death of the 
mortgagor against his sons and grandsons. It was 
pleaded that the property was ancestral and the 
mortgage was not binding as it was not for legal 
necessity or antecedent debt. It was held that 
there was no presumption in Hindu Law about any 
property being ancestral and it was for the per¬ 
sons alleging that it was so to prove their conten- 
tion. In "Kamlakant Gopalji v. Madhavji Vaghji 1 
AIR (22) 1935 Bom 343, it was held that merely 
from the fact that the father and the sons are 
™ ,' n food and worship, there is no presumption 

hol . d J 011 ?, 1 f « nd| y Property. It is for the 
plaintiff to show that the family possessed some 
joint or ancestral property from which the pre¬ 
sumption could be drawn that all the property 

by - he - f , amUy , was Joint family property. 
Principles which have now been well 
are . that t0 render the property joint, 
Uie person c aiming such interest in the property 

nronertv 0 wiM^ti th<? faniUy was Passed of some 
K? u y l h the mcome 0[ which the property 
could have been acqiured or from which the pre¬ 
sumption could be drawn that all the property 
po^essed by the family is joint family pr^erty 
01 that it was purchased with joint family funds 
or acquued by Joint labour. None of these alterna! 

be Ve hm»ahr 1 f te i r h 0f lega ! Presumption, it can only 
co Ji 8ht 10 the c °8nisance of the Court in the 
same way as any other fact, namely, by evidence 
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that he had seen the patta but did not remember 
in whose name it was. The statement of the 
plaintiff need not be considered incorrect since it 
is possible that he may not have remembered in 
whose name the patta was. The Patta was in 
possession of the defendants themselves and they 
could have very easily produced it if they wanted 
to rely upon it. It is, however, conceded that the 
patta of this property was obtained in Section 1969 
when Laduram, the eldest son of Jetharam, was 
not more than 12 years old. The mere fact that 
Jetharam thought it proper to add his minor’s 
son’s name does not prove that the property was 
acquired jointly by Jetharam and his son. Some 
proof should have* been adduced as to the source 
from which the money was forthcoming not only 
for the purchase of the land but for the construc¬ 
tion of the property thereafter. There is no evi¬ 
dence on the record in this respect. The doctrine 
ot advancement is not followed in India and the 
fact that a minor's name is included in the docu¬ 
ment of title does not confer any title in him un¬ 
less of course it is proved that the minor had any 
independent source of income and the minor s 
money was utilized in the acquisition of the pro¬ 
perty. Reference may be made to ’Naginbhai v. 
Abdulla', 6 Bom 717, ’Gopal Trimbak Bhate v. 
Kesheosa Vishnoosa', AIR (23) 1936 Nag 185. and 
‘Nga Tin Cyi v. Nga Twe Aung’, 35 Ind Cas 12 «UB>. 

(7) It was next contended that even if the pro¬ 
perty was the self-acquired property of Jetharam, 
it had been blended with the joint family pro¬ 
perty and was thrown in the common stock of 
the family and Jetharam and his two sons Ladu¬ 
ram and Jaitulal dealt with the property as if it 
belonged to them jointly. For the last conten¬ 
tion reliance was placed on Exs. P-10, P-11, P-12, 
and D-l. Ex. P-10 is a mortgage-deed purporting 
to have been executed by Jetharam and his two 
sons Ladu and Jaitulal for a sum of Rs. 22,000/- 
on 9th of October, 1929 in favour of Ragunath. 
P-11 is another mortgage deed, dated 7-5-1935 exe¬ 
cuted by the aforesaid three persons in favour of 
Ragunath for a sum of Rs. 1,999/-. This was a 
second mortgage and the amount of consideration 
was the interest which had fallen due on the 
first mortgage. Ex. P-12 is dated 17-5-1939 and is 
a third mortgage in lieu of Rs. 1,999/- due on 
account of interest Ex. P-10 and purports to 
have been executed by Jetharam and his two sons 
Ladu and Jaithu in favour of the same mortgagee 
Ragunath. Ex. D-l is the last mortgage deed exe¬ 
cuted by Jetha, Ladu and Jaitulal for Rs. 25,998/- 
in supersession of Exs. P-10 & P-11 and Ex. P-12, 
the earlier mortgages. All these mortgages are in 
favour of the same mortgagee Ragunath. 

(8) Learned counsel for the appellant argued 
that the Division Bench of the High Court had 
committed an error in so far as it observed that 
these were mortgages executed by Jetharam or by 
Jetharam and his two sons. As a matter of fact, 
all the four mortgages were executed by Jetharam 
and his two sons Ladu and Jaitulal but the ob¬ 
servation of the learned Judges of the Division 
Bench was made while discussing whether the 
property had been acquired by Dalla. He was 
alive when two of the mortgages had been exe¬ 
cuted, and the fact that he was not a party to 
the transactions was held to be inconsistent with 
the case set up by the defendants. The present 
argument is that the owners were Jetharam, Ladu¬ 
ram and Jaitulal. In the first place, it is rather 
curious that while the documents were purported 
to be executed by Jetharam and his 
ram and Jaitulal, the sons never appea 
course of the registration proceedings 
of the three deeds Exs. P-10, P-11 
person who appeared before the Re 
one and he was Jetha. Only in the 


mortgage Ex. D-l did all the three executants ap¬ 
pear in registration proceedings and admit the 
mortgage. This Ex. D-l is dated 14-2-1941 and was 
executed not only after the agreement to sell had 
been executed by Jetharam on 29-1-1941 but after 
the plaintiff had given him notice on 10-2-1941 to 
execute the deed of sale and convey the property. 
By this time, obviously, the defendants had made* 
up their mind to make out a case that Jetharam 
alone had no authority to alienate the property. 
It was at one stage argued by the learned counsel 
for the appellant that if only one of several execu¬ 
tants appeared to admit the mortgage before the 
Registrar and the deed was registered, it was in¬ 
valid even as against the person on whose admis¬ 
sion the deed was registered. The argument, how¬ 
ever, was not supported by any authority. On the 
other hand, the case of *Md. Ewaz v. Brijlal', 4 Ind 
App 166, is an authority to the contrary. It was 
held in that case that where the document was 
executed by two or more persons, and some of 
them admitted execution while others denied it, 
the document should be registered as to the persons 
admitting the execution and it would be effective 
against the persons on whose instance the docu¬ 
ment was registered. This decision was given by 
their Lordships of the Privy Council in 1877 and 
sub-s. (3) of S. 35, Registration Act was amended 
to bring it in accordance with that decision. The 
law of registration in Marwar on the point was 
not different. The mortgages Exs. P-10, P-11 and 
P-12 were thus operative only against Jetharam. 
The inclusion of the name of his sons Laduram 
and Jaitulal has, therefore, no significance beyond 
giving some sort of satisfaction to the mortgagee 
that the sons of the mortgagor will not perhaps 
question the mortgage later on. Ex. D-l which 
was executed by Jetha, Ladu and Jaitu, and got 
registered by all the three of them, does not carry 
the matter further as the consideration was en¬ 
tirely composed of the mortgage money of Ex. P-12 
and interest thereon. 

(9) There is no proof also as to any express act 
by Jetha Ram which may show that he had given 
up his sole ownership of this property. The 
fact that his sons and grandsons lived with 
him in the same house is not sufficient for any. 
presumption or finding that Jetha had voluntarily 
thrown the property in the common stock with the 
intention of abandoning all separate claims upon 5t. 
It has been held that a clear intention to waive the, 
separate rights of the person who acquired th? 
property must be established and that it will not] 
be so inferred from the mere fact of his allowing i 
the other members of his family to use it conjoint-] 
ly with himself. Reference may be made to ’Raj- 
kishore v. Madangopal’, AIR (19) 1932 Lah 636; 
•Govind Prasad v. Shanti Swarup’, AIR (22) 1935 
All 778; 'Gopal Trimbak Bhate v. Kesheosa Vish¬ 
noosa’, AIR (23) 1936 Nag 185; and 'Periakaruppan 
Chetty v. Arunachelam Chetty’, 50 Mad 582. 

(10) It was contended that the consideration 
of the first mortgage was ultilized as mentioned 
in the deed to pay off a debt of Rs. 14,000/- in¬ 
curred in connection with the motor business and 
Rs. 8,000/- were payable to the Jodhpur State 
in connection with certain contracts. No evidence 
has been produced to show as to who were carry¬ 
ing on this motor business or this contract business, 
and there can be no presumption that this was the 
business of the family. In any case, if Jetharam 
had become indebted along with his sons he was 

d* severally liable and he might have 
.Jaent to raise a loan on his property 
wipe off his liability which would in- 
the liability of his sons as well, 
nt feature in this case is that 
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and the defendants have, therefore, kept back the 
circumstances with respect to the acquisition oi 
enjoyment of the property which could throw con¬ 
siderable light on the fact whether it was the pro¬ 
perty of Jetharam alone or was that of the joint 
family consisting of himself and his sons and 
grand-sons. It was argued that the creditor Ragu- 
nath had stated that the debts were of Jetha and 
his sons in lieu whereof he had mortgaged the 
property. He appears on the scene when taking 
the first mortgage on 9-10-1929. He has no know¬ 
ledge of the debts for payment whereof the mort¬ 
gage had been executed. His statement can only 
be of the fact in corroboration of the mortgage 
deed itself that the three persons Jetha, Ladu and 
Jaitu had executed the mortgage and they were 
his debtors. Beyond that fact, the statement of 
Ragunathdas is of no value. 

(12) It was next contended that the lower Court 
was not right in holding that the sale was valid 
even on the assumption that the property was 
Joint family property. It has been observed by 
the High Court that the sale had been made in 
order to pay off the mortgage-money and its in¬ 
terest which was an antecedent debt and was, 
therefore, binding on the sons and grandsons. It 
was contended that if the property was joint 
family property and the debts evidenced by Exs. 
P-10, P-11 and P-12 were the debts outstanding 
against the family as a whole, the debts were not 
the antecedent debts of Jetharam alone. The 
debts were of the family, the payment there¬ 
of was not due to legal necessity as it had 
not been shown that there was any pressure on 
the family for repayment. The distinction is 
sought to be made on the ground that when the 
alienation is for family necessity, it must be proved 
that there was pressure for repayment of the debt 
•Bandhuram v. Ram Kishun Sonar’, AIR (10) 1923 
All 535, ‘Chiranjilal v. Bankeylal’, AIR (20) 1933 All 
273. There is no doubt that if an alienation is 
made by manager other than the father, it is not 
enough to show merely that the debt is a pre¬ 
existing debt but it must be proved that there was 
pressure on the family and that there were no 
other means to repay the debt. In the present 
case, Jetharam was not only the manager but 
the father of the sons and the debt was such that 
he was one of the debtors assuming that the loan 
had been obtained jointly by the father and the 
f d ? bl contracted by the father alone 
wrnen is not for illegal or immoral purpose becomes 
an antecedent debt, it is not the less antecedent 
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the Specific Relief Act is. however, clear that un¬ 
less and until the contrary is proved, the Cou t 
shall presume that the breach of a contract to 
transfer immovable property cannot be adequateij 
relieved by compensation in money. A contract tc 
sell immovable property is, thus, one where graiv 
of pecuniary compensation is not an adequate *e- 
lief. It mav be pointed out also that there is no 
evidence as'to the value of property m 1941 when 
the contract was made. In any case, the ma^cie- 
quaev of the consideration is no ground for re.us¬ 
ing enforcement of the contract unless that fact 
taken with other circumstances make out a case for 
holding that the bargain was an unconscionable 
one. There is no proof in this case for any such 
finding specially when the finding of the lowu* 
Court as to Jetharam being of weak intellect has 
been given against the defendants. 

(14) The appeal has, therefore, no force, and is 
dismissed with costs. . 

V.S.B. Appeal dismissed^ 
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KSHEM CHANDRA GUPTA AND TRILOCH AN 
DUTT BHARDWAJ, JJ. 

Suraj Karan and others, Appellants r. Sitaram. 
and another, Respondents. 

Regular F. A. No. 2 of 1950, D - 11-12-50. 

(a) Civil P. C. ( 1908 ). S. 20 (a) — Plaintiff to 
prove that Court has jurisdiction to try suit. 

Where a suit is brought in a particular Court 
under the provisions of S. 20, it is )or the plaintiff 
to prove that at the time the suit teas filed, the 
defendant was a resident and carried on business, 
in the place over which the Court has jurisdiction 
to try the suit . (Para 3) 

Anno: C. P. C., S. 20, N. 2. 

(b) Civil P. C. (1908), S. 20 (a) — " Resides ” — 
Residence means ordinary residence and not casual. 
— Necessity of residence at time of filing of suit . 

It is the actual residence of the defendants at the 
time of the commencement of the suit that is to 
be considered for determining whether the Court 
has jurisdiction or not. The word 'residence ’ means 
the ordinary and general residence of the defen¬ 
dants and not a casual or occasional return of the 
defendants to their family homes where they ana 
their families had been brought up. Moreover, such 
residence must be at the commencement of the suit 
and not long before or long after the institution of 
i he t • AIR (12) 1925 P. C. 290 ; AIR (20) 1933 
Lah 851; Dist. 1938 Mar L Rep 156 (Civil), Expl. 

Anno: C. P. C., S. 20, N. 3, 4. ^ra 4) 

Sohan Lai, for Appellants; Murli Manohar, for 
Respondents. 
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mined whether or not did the defendants actually 
and voluntarily reside in Mundwa, Marwar at the 
commencement of the suit so as to give the Courts 
m Marwar jurisdiction to entertain the suit. We 
have , therefore, to examine the pleadings of the 
parties and the evidence produced by them in this 
respect. The plaintiffs have stated it in their plaint 
that they themselves carried on the business of 
commission agents in Bombay in the name and 
style of Ramratan Shoo Bux and had a shop of 
the same name in Mundwa tMarwar) also, while 
tile defendants who were real brothers, carried on 
their business in Nizamabad, Hyderabad State, in 
the name and style of Sitaram Satya Narain and 
J n Mundwa, Marwar in the name and style of 
Shrikishen Sitaram and tiiat they were the per¬ 
manent residents of Mundwa Marwar. It was also 
stated in the plaint that defendant No. 2. Raja- 
Jam had been adopted to one Jainarain, the real 
brother of Shrikishen who was the natural father 
of the two defendants. It was further alleged by 
them that the defendants under the name and 
style of Sitaram Rajaram appointed the plaintiffs 
as their commission agents in Bombay on the Marg- 
sliirsha Krishna 12, S. 2002 and did a lot of busi¬ 
ness of buying and selling gold, silver and cotton. 
The agency business, it was stated, lasted up to 
Jyeshth of Samvat 2003 and it was further stated 
that during this period of about seven months, the 
plaintiffs executed the business of the defendants 
as Pucca Arhatias* and that according to the 
pucci Arhat*, it was the ‘Arthatia’s name that was 
disclosed to the other party to the contract and 
not that of principal and it was the agent who was 
entitled to or liable for, as the case may be, any 
profit or loss from or to that party while the 
•Arhatia* was himself liable to pay profits to or 
entitled to recover losses from his principals and 
the losses, if any, on account of bad debts had 
to be suffered by the ‘Arhatia.’ Sitaram. defen¬ 
dant 1 , was not personally served and substi¬ 
tuted service of summons was effected on him by 
having a copy of the summons affixed on the notice 
board of the Court, a copy being pasted on the 
outer door of his house and by publication of a 
notice in the Jodhpur Government Gazette of 
February, 28. 1948. On the 7th of April, 1948, Mr. 
Sardarnath who appeared for defendant 2 un¬ 
dertook to file his vekalatnama for defendant No. 

1 also. But, he never appears to have done that 
and it appears that without an order to the effect, 
ex parte proceedings were taken against him. Raja¬ 
ram. defendant No. 2. who contested the suit denied 
in his written statement that the plaintiffs resided 
permanently in Mundwa or had any business con¬ 
cern there. He further denied that the defendants 
lived in Mundwa, Marwar, or carried on any busi¬ 
ness there. It was, on the contrary, categorically 
stated that the defendants neither lived in Mundwa 
nor carried on any business of any kind there. How¬ 
ever, it was admitted that they had a shop under 
the name and style of Sitaram Satya Narain m 
Nizamabad. Hyderabad State, but it was asserted 
that on this shop they carried on the business of 
buying and selling food-grains and manufacturing 
^nd selling ‘Biris.’ Of the seven issues framed by 
the lower Court, issue No. 6 bears on. the question 
before us. It is to the following effect: 

"Is this suit not triable by this Court which has 

no jurisdiction in the matter?” 

The trial Court after recording the evidence of four 
witnesses for the defendants and five witnesses 
for the plaintiffs came to the conclusion that it 
had no jurisdiction to try the case and returned 
the plaint to the plaintiffs for presentation to the 
Court having jurisdiction therein. Hence this 
appeal. 

(3) We may at once point it out that by the 
issue, in the manner as it was framed, the burden 


of proof was wrongly placed on the defendants. 
From the pleadings of the plaintiffs, it was clear 
i hat the business of agency was carried on in 
Bombay and that it was at Nizamabad that the 
defendants had their main business. Further, it 
was evident that the plaintiffs had brought this 
suit in the Courts of Marwar on the allegation 
that the defendants were the permanent residents 
ol Mundwa, Marwar, and also carried on business 
in Mundwa. This allegation was categorically 
denied by the defendants and under the circum¬ 
stances issue should have been framed the other 
way and the burden of proof should have been 
placed on the plaintiffs to prove that at the time 
the suit was filed, the defendants were the residents 
and carried on business in Mundwa, Marwar, and, 
therefore, the Court had jurisdiction to try the 
suit. The issue, as it was framed, has made it 
possible for the learned counsel to argue that the 
defendants had not discharged the burden placed 
upon them. We see no force in this argument 
because both the parties have adduced evidence 
on the question and it can be decided on the 
material on the record. 

(4) An argument was also made on the fact that 
the defendants who were the best witnesses as to 
whether or not they were the residents of Mundwa 
had not entered into the witness-box and a pre¬ 
sumption should be drawn against them that their 
evidence would have gone against them if they had 
entered into the witness-box and submitted them¬ 
selves for cross-examination. We have already 
stated that in this case it was for the plaintiffs to 
prove that the Mundwa Court had jurisdiction. We 
will, therefore, first scrutinise the evidence of the 
plaintiffs and if we find that they have been able 
to prove that at the commencement of the suit 
the defendants were either actually residing in 
Mundwa or carrying on some business in Mundwa, 
we will turn to the defendants' evidence to see how 
far they have succeeded in disproving their residence 
or carrying on business in Mundwa at the time 
of the commencement of the suit. In doing so. 
we will take into consideration even those pans 
of the defendants’ evidence which prove the plain¬ 
tiffs’ case. 

(After discussing the evidence the judgment pro¬ 
ceeded.) From the entire evidence produced by the 
parties which is discussed above we are not able 
to come to a finding that the defendants actually 
resided in Mundwa at the time the suit was insti¬ 
tuted. Now, before we consider the arguments 
addressed to us by the learned counsel for the ap¬ 
pellants, we would do better to consider the provi¬ 
sion of law on the question contained in S. 20, 
C.P.C. The relevant portion of the Section 
reads: 

"Subject to the limitations aforesaid, every suit 
shall be instituted in a Court within the local 
limits of whose jurisdiction— 

(a) the defendant, or each of the defendants 
where there are more than one at the time of 
the commencement of the suit, actually and 

voluntarily resides, or.. or." 

It is clear from the above that it is the actual 
residence of the defendants at the time of the com¬ 
mencement of the suit that is to be considered 
for determining whether the Court has jurisdiction 
or not. In our opinion, by using the word ‘resi¬ 
dence’, the legislature has meant the ordinary and 
general residence of the defendants and not a 
casual or occasional return of the defendants to 
their family homes where they and their families 
had been brought up. Again, such residence must 
be at the commencement of the suit and not long 
before or long after the institution of the suit. 

(5) The learned counsel for the appellants was 
at great pains to argue that the above evidence 
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Bhowed that the defendants had two residences: one 
permanent that was at Mundwa and another tem¬ 
porary that was at Nizamabad and with the help 
of a decision of the Privy Council reported in 
•Bansilal Abirchand v. Ghulam Mahbub Khan’, 
AIR (12) 1925 P C 290, contended that the Court 
at Mundwa had jurisdiction to entertain the suit. 
In the aforesaid decision, loan had been borrowed 
at Sikanderabad while the defendants and their 
sureties were the residents of Hyderabad. The dis¬ 
cussion centred on the arising of the cause of 
action. It was held by their Lordships of the Privy 
Council that the Court at Sikanderabad had no 
jurisdiction to entertain the suit for recovery of 
the loan. The learned counsel contends in this 
case that though the business of buying and selling 
gold and silver had been contracted by the plaintiffs 
at Bombay, it was at Mundwa where the plaintiffs 
resided, that the suit could be brought because 
Nizamabad was not their permanent residence. We 
are unable to see how this judgment of the Privy 
Council is helpful to the appellants. In our opin¬ 
ion, it has no application to the facts of the case 
before us and is of no avail to the appellants. The 
learned counsel then referred us to a decision of 
the Lahore High Court reported in 'Dhera Shah v. 
Sant Ram' AIR (20) 1933 Lah 851 (1), where the 
word ‘Sakunat' has been defined. On appeal by the 
creditors whose application to have the debtors- 
respondents declared insolvent had been dismissed, 
a contention was raised that on the record it had 
been proved that the debtors resided at Nara. The 
debtors themselves had denied that they resided 
in Nara. They stated that they had left the place 
and had been, for the last 12 or 13 years, carrying 
on busines at another place called Phullarwan. Two 
witnesses were produced to prove their residence 
at Nara. A petition-writer stated that in a mort¬ 
gage-deed, the debtors described themselves as 
having their ‘Sakunat' at Nara. Dallp Singh, J., 
observed as follows: 

"I do not think the word 'Sakunat' necessarily 
means that they ordinarily resided at Nara. 
Nara is the family home and the respondents had 
a house there; but from that it did not follow 
that they ordinarily reside at Nara. I, therefore, 
repel this contention of the appellants also." 
Evidently, this decision does not at all support the 
plaintiffs-appellants. If anything, it goes against 
their contention, inasmuch as, the mention of 
Mundwa as 'Sakunat' in the 'Vakalatnama' and 
the gift-deed executed by Rajaram did not neces- 
sarily mean, according to this ruling, that Rajaram 
ordinarily resided at Mundwa. Mundwa may have 
been the family home and the respondents may 
have had a house there; but from that it did not 
foilow that they ordinarily resided at Mundwa. 
Much less could it mean that the defendants-res- 
pondents actually resided in Mundwa at the time 
the suit was Instituted. 

(6) The learned counsel next referred us to a 
^dgment reported In ‘1938 Mar L R 156 (Civil) 

Judgment reported in 
aPgff v - Hafiz Ala Baksh’, AIR 

liiL 1 ? 24 AU , 669, had been observed that in 
pSd^uno^Sf^J? 88 ! 8 questlon of fac * and de- 

carrying on business it was manifestly that Diace 
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up. The above observation, we are constrained to 
observe, does not help the appellants at all; on the 
contrary, it helps the case of the defendants. From 
the evidence on the record of this case, defendants 
are proved to be carrying on business at Nizama¬ 
bad at the commencement of the suit and one 
would ordinarily expect them to be found there. 
That place did not cease to be their residence merely 
because for purposes of rest or recreation or family 
ties they occasionally returned to their family home 
in Mundwa where they and their families have 
been brought up. Manifestly, it is at Nizamabad 
where they earn a living and do their daily work. 
Under the circumstances, we think, a case has not 
been made out on behalf of the appellants for our 
interference with the finding of the lower Court. 
It is unnecessary to refer to the arguments or the 
rulings cited by the learned counsel tor tne defen- 
dants-respondents. In our opinion, this appeal has 
no force and deserves to be dismissed. It is, ac¬ 
cordingly, dismissed with costs. 

(7) BHARADWAJ, J.; I agree. 

V.S.B. Appeal dismissed. 


A. I. R. (39) 1952 Rajasthan 33 [C. N. 16.] 

(Jodhpur Bench) 

WANCHOO, C. J., AND NAWAL K1SHORE, J. 
Abdul Rahim, Petitioner v. The State. 

Criminal Misc. Petn. No. 4 of 1951, D/- 6-4-1951. 

(a) Constitution of India, Art. 166 — Detention 
order by Rajasthan Govt. — Order signed by Home 
Secretary — Express mention that Order was issued 
by Rajpramukh — Order if not in accordance with 
law. 

Where in an order for detention issued by the 
Rajasthan Govt., above the signature of the Home 
Secretary it is explicity mentioned that the order 
had been issued by His Highness the Rajpramufch, 
it may be taken to have been made in the name 
of His Highness the Rajpramukh, and this ivas 
authenticated by the signature of the Home Secre¬ 
tary to the Govt, of Rajasthan. The defect that 
the order had not been expressly passed in the 
name of His Highness the Rajpramukh, if any ; is 
of a highly technical character . (Para 3) 

(b) Preventive Detention Act U9S0), S. 3 — De¬ 
tention grounds — Dates of activities not mentioned 
“7 *t sufficient to make grounds vague and insutttr 
dent. 

' Merely because the dates relating to the various 
activities mentioned in the grounds supplied to the 
petitioner are missing, the grounds cannot be held 
to be vague and indefinite. WJiether reference to 
tiie dates of these activities is necessary in order 
that the grounds may cease to be vague and inde¬ 
finite would always depend upon the facts of each 
case and the nature of the grounds supplied to the 
defe/ia: AIR (36) 1949 All 148 ( FB ), Relon; AIR(37 > 
1950 Raj 40, Disting. (Para 5) 

Abdul Jalil, for Petitioner; Sumer Dan, for Govt 
Advocate ; for the State. 9 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases!) a to 

( 4 4 9 58 FB) R (36> W49 AU 148: (I L R <1M»> AU 

HIH? 

( 50) 1950 Raj L W 204: (A I R < S 8) 1951 R* 69 ) 

(Pr 5) 
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NAWAL KISHORE. J: Tills is a peUtion Dy 
Abdul Rahim, son of Himmat Khan, Sindhi Muslim 
of village Banaasar, under Art. 226 of the Constitu¬ 
tion of India k S. 491, Criminal P. C., for the issue 
of a writ of 'habeas corpus’, k is based on the 
following three principal grounds: 

(1) That on 10/11-1-1951, an order was issued by 
the Govt, of Rajasthan for the arrest & de¬ 
tention of one Shri Adring, son of Himta. 
under S. 3, Preventive Detention Act, 1950, 
for a period of one year, k was served upon 
the petitioner on 16-1-1951. Inasmuch as the 
order related to one Adring k the petitioner's 
name was Abdul Rahim, it had no connection 
with him, & accordingly the petitioner's de¬ 
tention was illegal. 

(2) That the order of detention was not in ac¬ 
cordance with law, inasmuch as it had not 
been expressly passed in the name of His 
Highness the Rajpramukh as required by Art. 
166 of the Constitution, k had been simply 
signed by the Home Secretary. 

(3) That the grounds of detention supplied to the 
petitioner were very vague, incomplete, k in¬ 
sufficient, k, therefore, the petitioner had 
been deprived of his right of making an 
effective representation to the Govt. 

(2) A copy of this petition was forwarded to the 
Govt, of Rajasthan for a reply, k it is stated that 
the petitioner also bore the name of Adring 
(Adrim), k being the son of Himta. Musalman of 
village Bandasar, Tahsil Sheo, was the same person 
for whose arrest k detention the order had been 
issued by the Govt. In support of this a reference 
has been made to the fact that the petitioner ack¬ 
nowledged the service of the order of detention on 
him under his signature as ’Adrim.’ The grounds 
of detention had also been received by him under 
the same signature. Copies of the order k the 
grounds of detention have been hied along with 
the reply, k thereafter the learned Public Prose¬ 
cutor has placed on the record the originals. It 
is further stated that the ordar >f detention was 
in proper form k according to law, inasmuch as it 
has been expressed to have been made in the name 
of His Highness the Rajpramukh, k has been duly 
authenticated by the signature of the Home Secre¬ 
tary to the Govt. As regards the grounds of deten ¬ 
tion being vague, incomplete, k insufficient, it is 
stated that the petitioner had already submitted 
his representation, k that all the necessary parti¬ 
culars, which would enable him to do so, were con¬ 
tained in the grounds supplied to him, k accordingly 
he had not been deprived of an opportunity of 
making an effective representation. 

(3) We have heard the learned counsel for the 
petitioner at length, k have no hesitation in re¬ 
jecting this petition. So far as the first ground re¬ 
lating to a mistake in the identity of the petitioner 
is concerned, the learned counsel, after perusing the 
reply furnished by the Govt, of Rajasthan k the 
acknowledgments made by the petitioner under his 
signature as ’Adrim’, deemed it fit not to press it. 
On the other question whether the order of deten¬ 
tion was not in accordance with law, all that has 
been submitted is that it should have been expressly 
in the name of His Highness the Rajpramukh. 
There seems to be no doubt that according to Art. 
166 of the Constitution, the order should have 
been issued in the name of His Highness the Raj¬ 
pramukh, but we consider that the defect in this 
case, if any, is of a highly technical character, 
inasmuch as above the signature of the Home 
Secretary to the Govt, of Rajasthan it is explicitly 
mentioned that the order had been issued by His 
Highness the Rajpramukh. In other words it may 
be taken to have been made in the name of His 
Highness the Rajpramukh, L this has been authen¬ 


ticated by the signature of the Home Secretary tc) 
the Govt, of Rajasthan. 

(4) So far as the last ground is concerned, the 
learned counsel has in substance urged that al¬ 
though the order of detention contained as many 
as eight grounds k referred to the manifold acti¬ 
vities of the petitioner, it was vague & indefinite, 
inasmuch as the particular, dales k places where 
these activities had been carried on by him had not 
been specifically set out. As stated above, the order 
of detention describes in considerable detail the 
various forms of activities imputed to the petitioner. 
For instance, it was mentioned that he was an 
associate of one Syed Shah Murad of Pakistan, who 
was convening meetings on the Indo-Pakistan 
border for the purpose of instigating border Muslims 
against Hindus, k was accordingly in league with 
him, k helping him by conveying information about 
military k ponce dispositions lor the purpose of 
committing dacoities. There is a reference particu¬ 
larly to a dacoity having been committed in the 
Indian terntory on the oorder near Gadra Road 
when 35 head of cattles had been removed, k it 
was mentioned that the petitioner being in close 
contact with the raiders in Pakistan territory had 
offered to recover the cattle from Pakistan if the 
owners paid a ransom of Rs. 600/-. This amount 
was later raised to Rs. 1,000/-. Alter these grounds 
had been furnished to the petitioner he put for¬ 
ward a detailed representation in which he practi¬ 
cally denied all the allegations referred to above. 
The learned counsel urges that inasmuch as it was 
not mentioned in the grounds to whom information 
about military k police dispositions on the Indian 
side of the border had been conveyed, k how k 
on what dates she had instigated Syed Shah Murad 
to commit dacoities in Indian territories, the peti¬ 
tioner had been labouring under a serious handi¬ 
cap, k therefore, had not been able to make a 
proper representation to the Govt. 

(5) There is, however, no substance in this con¬ 
tention. It appears from the representation itself 
tha r the petitioner had no misgiving with regard 
to the nature of the allegations contained in the 
varous grounds supplied to him, nor was he labour¬ 
ing under any kind of handicap only because the 
dates were missing from those grounds. Reference 
may, in particular, be made in this connection to 
para. No. 11 (e) of his representation where he 
stated that on the occasion when 35 heads of cattle 
were taken by Pakistani raiders about a year back, 
he had gone out of station k was not near Gadra 
Road. From this alone it appears that the ground 
put forward is merely an excuse, k altogether with¬ 
out substance. The learned counsel has cited a 
few authorities, but none of these is in point for 
the purpose of enabling this Court to hold that if 
the dates relating to the various activities mention¬ 
ed in the grounds supplied to the petitioner are mis¬ 
sing. the grounds must be held to be vague k in¬ 
definite. ‘Durgadas v. Rex’, AIR (36) 1949 All 148, 
a Full Bench judgment of that Court, does not 
support the contention of the learned counsel. All 
that was held there was that the question had to 
be decided upon the basis of the particulars supplied 
in each case, k that the grounds k particulars sup¬ 
plied must convey sufficient information to the 
detenue to enable him to make a representation 
that the detaining authority was wrong in it5 belief 
that his detention was necessary in the interest ?i 
public safety. This authority was referred to m 
•Haqiqatullah Khan v. The State’, 1950 Raj LW 204, 
a Division Bench Judgment of this Court, k dis¬ 
cussed at length, but further reference to it is not 
necessary, as the point raised by the learned coun¬ 
sel was not gone into. The learned counsel next 
referred to ’Kasturchand v. Sarkar’, 1950 Raj LW 37 
(45). which held that the ground of detention was 
not communicated to the detenue within a week k 
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was vague & indefinite. The only ground mentioned 
was that the petitioner was an active communist & 
as an agitator had been fomenting & organising 
industrial strikes. This ground was held to be 
vague & indefinite, as neither the place or places 
where the detenue had fomented or organized in¬ 
dustrial strikes, nor the names of the industries he 
wanted to be hit by his agitation , nor yet the dates 
on which this had been done, were indicated in 
the grounds supplied to him. That case, in our 
opinion, is distinguishable, inasmuch as a complete 
picture of the various activities carried on by the 
detenue was not presented in such great detail us 
has been done in this case. Whether reference to 
the dates of these activities is necessary in order 
that the grounds may cease to be vague & indefinite 
would, as held in A I R (36) 1949 All 148. always 
depend upon the facts of each case & the nature 
of the grounds supplied to the detenu. In the case 
before us, we are of the view that the grounds are 
sufficiently detailed & contain a narration of the 
various activities with which the petitioner was 
connected. Not only this; there is a definite refer¬ 
ence to a particular raid in which 35 heads of cattle 
had been removed by a gang of Syed Shah Murad, 
& the petitioner appears to have known very well 
of the occasion on which this raid had taken place, 
inasmuch as he has furnished a reply to this alle¬ 
gation in the representation made by him to the 
Govt. In the circumstances, it is not possible to 
hold in this case that the grounds of detention 
supplied to the petitioner were vague, indefinite or 
insufficient for the purpose of enabling him to make 
an effective representation to the Govt. 

(6) The petition fails & is hereby dismissed. 

V.B.B. Petition dismissed. 


A. I. R. (39) 1952 Rajasthan 35 [C. N. 17.) 

(Jodhpur Bench) 

BAPNA, J. 

Mt. Nani Bai, Petitioner v. Mithulal and anothci 
Respondents. 

Civil Revn. No. 182 of 1950, D/- 19-2-1951. 

cm P C. (1908), O. 41, R. 27 ( 1 ) ( b ) —Power t 
admit additional evidence — When to be exercise* 
— Failure to record reasons — Revision. 

Under O. 41, R. 27 (1) (h), the appellate Cour 
has power to admit additional evidence only if i 
requires it and further the new evidence should aav 
a direct and important bearing on the main issu> 
m the case: A I R (18) 1931 p. C. 143, Rel on. 
W/iere the appellate Court purporting to ac 

R \ 2? , U 1 (b)l directed the trial Cour 
to gamine certain witnesses as Court witnesses 0 ) 
?,**"*' ™ hich ^ remotely relevant to the mati 
S and U did not Mcate in its judg 

£ “i 05 necessary to examine any addt 

oTulr { l t0 ^enounce fudgmen 

or jor any other substantial cause. 

the order bein 0 contrary to expres. 
provision of law must be set aside lPara 2 
Anno: c. P. o, o. «, r. 27 .T 4 , 10, 20 ° 2 

^Chandmal, for Petitioner; Ratanlal, for Respon 

Case referred to: 
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impleaded one Mohan Lai as deft, as the aforesaid 
tenant Mithulal alleged him to be the real owner 
& successor in title of Gopalji Ratichand. The 
tenant, Mithulal, set up the title of Mohan Lai as 
owner of the property on the basis of an alleged 
adoption by Nani Bai to her husband Onkarlal. 
Certain issues were struck by the trial Court, & 
it was found that the plff. was the successor in 
title of Gopalji Ratichand, & decreed the suit. On 
appeal by Mithulal & Mohan Lai, the learned Dist. 
J., was of opinion that certain documentary evi¬ 
dence filed by Mohan Lai had not been properly 
proved, & while holding that the appellant was 
not entitled to produce further evidence, directed 
the lower Court to examine certain witnesses as 
Court witnesses. The plff. has filed this revision, & 
it is contended that the lower Court had no juris¬ 
diction to direct taking of additional evidence as 
the conditions requisite for the exercise of discretion 
under O. XU, R. 27, C.P.C., did not exist. 


(2) The learned counsel for the opposite party 
raised a preliminary objection that the revision 
was not maintainable. The question depends upon 
whether the Court had a discretion to direct taking 
of additional evidence or that the Court had no 
jurisdiction to pass the order which it did. It was 
contended by the learned counsel for the opposite 
party that on a certain date fixed for the evidence 
of the deft., a prayer for adjournment was made, 
which was refused & the evidence was closed, & 
therefore, the first appellate Court had jurisdiction 
under Cl. (a) of R. 27, to direct further evidence 
to be taken, which had been refused by the lower 
Court. The proposition of law is correct, but in 
the present case the learned Dist. J., did not act on 
this ground. In fact the Court has ordered that 
the opposite party having closed his evidence had 
no right to produce further evidence, & the wit¬ 
nesses were to be examined not as deft’s, witnesses 
but as Court witnesses. In other words, the lower 
Court purported to act uhder Cl. (b) of R 27 
Under this clause, the point which the lower Court 
had to consider was as laid down by their Lordships 
of the Privy Council in A I R (18) 1931 P C 143 
‘Parsotim Thakur v. Lai Mohar Thakur’, that it is 

k W remenfc of the Court, & the new evidence 
should have a direct & important bearing on the 
main issue in the case. The fresh evidence Ls to be 
taken according to the order of the lower Court on 
the point of adoption of Mohan Lai, & the evidence 
directed to be recorded was in support of the proof 
f'e deed executed by Mohan Lai as son 
? ; JF* 16 evidence may show the conduct 
of Mohanlal himself, but ls only remotely relevant 
on the question of adoption. The learned Dlst. T 
J\ a . s P° ,nted out that the plff. did not produce eer- 
documents in her possession. But that would 

against [°u makin & certain presumption 

* f the circumstances of the case 

lower C 0Urt has not at nH lndl , 

« ^dement that it was necessary for the| 
appellate Court to require any witness to be! 
f^'.ued t0 enable It to pronounce judgment oil 
£h i re was any substantial cause. The order 
or the Court below was, therefore, contrary to the 
express provision of law. T 1 

™e revision is, accordingly, accepted, the 
order of the lower Court is set aside, & the case is 
remanded to that Court for decision of the anneal 
on merits. Costs of this Court will abide the SJ 
of the appeal in the lower Court. 

Revision allowed. 
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A I. R. (39) 1932 Rajasthan 36 [C . N. 18.] 

(JAIPUR BENCH) 

WANCHOO C. J. and Dave J. 

Nathulal — Applicant v. Collector, Sawai 
Jaipur—Opposite Party. 

Misc. Appln. No. G of 1950, D/• 8-1-1951. 

Houses and Rents — Jaipur Rent Control Order, 
1947, Para 12-Appellate authority if can review its 
decision-Civil P C. (1908), S. 141. 

The only statutory right given to a party aggrieved 
by the order of the Kent Controller i3 that of appeal. 
The order of the appellate authority, whatever it may 
be, is final and there is no provision laid down for pre¬ 
senting a review application. [Para 4) 

Rent-Controller and the appellate authority under the 
Jaipur Rent Control Order are quasi-judicial autho¬ 
rities with “some trappings of a Court” but they are 
not Courts of civil jurisdiction in the strict sense of the 
term. Therefore the power of review exercised by a 
Court under S. 114 and 0. 47, R. 1 read with 8. 141, 
Civil P 0., cannot be exercised by an appellate autho¬ 
rity under 8. 12, [Para 6] 

It is a well-settled principle of law that when a 
matter is finally disposed of by a judicial or quas- judi¬ 
cial authority, that authority in the absence of any 
statutory provision becomes / unctus officio and is left 
with no authority to rehear and give a fresh decision 
unless such authority is given to it by law. And further, 
apart from correcting olerical mistakes or errors arising 
from an accidental slip or omission, there is no inherent 
power vested in the appellate authority exercising its 
appellate jurisdiction under 6. 12 to review a final deci¬ 
sion given on merits inter partes. 40 Cal. 552 (PC.); 
A. I. R. (G) 1919 Mad. 244; A. I. R. (23) 1936 Mad. 631 A 
A. I. R. (28) 1941 Mad. 272, Pel. on, [Paris 11, 14] 

Anno. Civil P. C., S. 141, N. G. 

H . P. Gupta—for Applicant ; D. Jf. Bnandari—for 
Opposite Party . 

Cases referred to.— 

(Arranged in order of Courts, and in tho Courts chro¬ 
nologically. List of foreign cases referred to comes 
after the Indian Cases). 

(’13) 35 All. 331: (40 Ind App. 151 P. C.) [PrB. 7. 8) 
(*13) 18 Ind. Cas 956: (40 Cal. 552 P 0.) [Pr. 13) 

('82) 5 All. 163: (1882 All. W. N. 202 P. B ) [Prs. 7. 8] 
(*15) A. I. R. (2) 1915 All. 172 (2):(37 All. 380) [Prs. 7.9) 
(•34) A. I. R. (21) 1934 All. 287: (148 Ind. Cas. 

614.) [Prs. 7, 9) 

(’30) A. I. R. (17) 1930 Bom. 294:(55 Bora. 3681 [Prs. 7, 9] 
(’191 A. I. R. (6) 1919 Mad. 244: (53 Ind Cas 561 [Pr. 13) 
(•36) A. I. R. (23) 1936 Mad. 531 : (69 Mad. 825 F. B.) 

[Pr. 13] 

('41) A. I. R. (28) 1941 Mad. 272: (1940 2 Mad. L. Jour. 

780). [Pr. 13] 

('24) A. I. R. (11) 1924 Pat. 673: (3 Pat. 930). [Prs. 7, 9] 
(1931) A. 0. 276: (100 L. J. P. 0. 55). [Pr 6] 

Dave J. — This is a miscellaneous applica¬ 
tion filed by one Nathulal against an order of 
the Collector, Sawai Jaipur, Shri Sanwaldan 
Ujjwal, dated 27-2-1950. It was presented under 
S. 45, Specific Relief Act, and S. 28 , Rajasthan 
High Court Ordinance of 1919, but what the 
petitioner really seeks is a writ of prohibition 
against the said Collector. 

[2] The facts giving rise to this petition are 
that the applicant leased out his building situa¬ 
ted outside Sanganer Gate in the city of Jaipur 
to one GuruJutt Siu^L partly in 1947 and partly 
in 1948 on a total rent of Re. 250 per month. On 
19-5-1948 the tenant Gurudutt Singh filed a peti¬ 
tion before the Rent Controller, Jaipur, for 


determining a standard rent for the said pre¬ 
mises on the ground that the contractual rent 
was very excessive. The Rent Controller there¬ 
upon fixed R8. 100 as the standard rent. The 
applicant, landlord, preferred an appeal against 
that order to the then Deputy Commissioner 
of Jaipur, Shri Ram Kanwar Sharma, who was 
the appellate authority under the Rent Control 
Order. He reversed the decision of the Rent 
Controller on 16-7-1949 on the ground that the 
tenant was running a Hotel in the said building 
and that the Jaipur Rent Control Order of 1947 
did not apply in the case of a hotel. Against 
this decision, the tenant filed an application 
for review before the samo Officer, Shri Ram 
Kanwar Sharma, but he was transferred to an¬ 
other place before he could deoide it. The mat¬ 
ter, therefore came before the present Collector, 
Shri Sanwal Dan Ujjwal. An objection was 
raised before him by the landlord to the effect 
that the decision of his predecessor was final and 
there being no provision for review in the Jai¬ 
pur Rent Control Order, the application was not 
maintainable. This application having been dis¬ 
missed by the Collector, the petitioner has come 
to this'Court praying for a writ that the said 
authority be prohibited from exeroising a juris¬ 
diction not vested in it by law. 

[3] It is not disputed by any of the parties 
before us that the Rent Controller and the Col¬ 
lector appointed to hear appeals against the de- 
ciaions of the Rent Controller under the Jaipur 
Rent Control Order 1947, are qua9i.judicial autho¬ 
rities amenable to a writ of this Court and, 
therefore, the only point which calls forth for 
our determination is whether tho Collector is 
exceeding his jurisdiction in proceeding to make 
a review of the final deoision of his predecessor. 

[4] The provisions of the Jaipur Rent Control 
Order 1947, which are relevant for our* purpose, 
are as follows: 

“2 (a) 'Controller' means the person appointed by the 
Government from time to time to bo the Controller for 
the purposes of this Order." 

"6 (1) If any dispute arises regarding the standard 
rent payable in respect of any premises, it shall be 
determined by the Controller " 

"12 (1) Any person aggrieved by an order of the Cont- 
roller may within fifteen days from the date of suoh 
order, appeal therefrom to such authority as the Govern¬ 
ment may from time to time appoint in this behalf. 

(2) Tho appellate authority shall then send for the 
record of tho oase from the Controller, and after per¬ 
using each record and making such further enquiry as 
it thinks fit either itself or through the Controller, shall 
decide the appeal. 

(3) Tho decision of the appellate authority and sobjeot 
only to 6uch decision, an order of the Controller shall be 
final." 

It is clear from the language of S. 12 (3) that the 
decision of the appellate authority and subjeot to 
his deoision an order of the Controller is final 
according to law. The only statutory right given 1 
to a party aggrieved by the order of the Rent! 
Controller is that of appeal. The order of the| 
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appellate authority, whatever it may be, is final 
and there is no provision laid down for presenting 
a review application. 

[5] It is contended by Mr. Bhandari advocate 
for the opposite party that although the Jaipur 
Bent Control Order makes no provision for review 
applications, the Bent Controller and the appellate 
authority can exercise the powers under S. 114 
and 0 . 47 R. 1 , Civil P. C., by virtue of S. 141, 
thereof. Seofcion 141, 0. P. C. runs as follows: 

"The procedure provided in this Code in regard to 
suits shall be followed, os far as it can be made applicable, 
in all proceedings in any Court of civil jurisdiction. 1 ' 

The Civil Procedure Code was enaoted to con¬ 
solidate and amend the laws relating to the pro¬ 
cedure of the Courts of civil judicature and the 
wordings of the above oection also make it char 
that the procedure provided in this Code in re. 
gard to suits is applicable to proceedings in a 
Court of civil jurisdiction. It is urged by the 
learned advocate for the opposite party that the 
Collector as an appellate authority under the 
Rent Control Order is a Court of oivil jurisdic¬ 
tion. In his order, which is the subject of dis¬ 
cussion in this application, the Collector has also 
remarked that there being no provision for review 
in the Rent Control Order, the provisions of the 
basic law i, e., Oivil Procedure Code may be 
applied in such cases, as also expressed by the 
Law Secretary on a reference by this office. The 
learned advocate for the opposite party has not 
produced in this Court the letter of the Law 
Secretary referred to in the above order. This 
Court is, therefore, not aware as to what was 
the basis on which such an opinion was expressed 
by that Officer. This argument, however, does 
not seem to be tenable. 


[6] It was observed by their Lordships in Shell 
Co. of Australia vs. Federal Commissioner of 
Taxation 1931 A. o. 276 that 

the authorities are clear to show that there are tribu- 
nals w lt h many of the trappings of a Court which, never- 
the less are not Oourts in the strict eonae of exercising 
judicial power.” B 


The Bent Controller and the appellate autbori 
under the Jaipur Bent Control Order are certai 
ly quasi -judicial authorities with “some tr&ppin 
Of a.Ooun” but they are certainly not Courts of on 
jurisdiction in the striot sense of the term. Tfc 
a . a PP ar0 nt from the scheme of this very orde 
oeotion li of tbs Order lays down that: 

fJSiSK," **“ 0rd8r lB “ ,0rC8 - 00 °° or ‘ Bha11 bl 

SSSSfc * toy and decide any suit f 

oxlatinz or inK! 1 ? 11 0Q * ^ an agreement 

» r *®n»noy, unlesa the plaintiff produc 

S3 ShS? CUUM 8 ltom the Oon tooller 

This leaves no doubt that a dear distinction i 

Jr Iaw " M made between a Rent Controller ar 
*ho appellate authority on the one hand and 
Uoart on the other, and to eay theiefore that tl 

cESSrfniSrSS under the toid 0rdec wafl 

Uourt of oml ]nrladiotioD, is not oorreot. 


[ 7 ] It is further contended by the advocate for 
the opposite party that the/e being an apparent 
error on the face of the record in the order passed 
by Sbri Bam Kanwar Sharma, the Collector had 
an inherent jurisdiction to correct it for the ends 
of justice and to prevent the abuse of the process. 
In support of his argument he has referred to 
Narsingh Das v. Mangal Dubey, 5 all. 163, 
Debt Bakhshv. Habibshah, 95 all. 331, Parmav. 
Nek Ram, A. i. R. (2' 1915 all. 172 (2), Lachhman 
Rai v. Jang Bahadur Rai t A. I. R. (21) 1994 ALL. 
287, Manilal v. Durga Prasad , A I. R. (11) 1924 
Pat. 673, Yusuf I . A. Lalji v. Abdullabhoy Lalji 
(No. l) t A. I. R. (17) 1930 Bom. 294. We have exa¬ 
mined these rulings and we think that they do not 
help him. 

(8l In the first case viz., 5 all. 163 it was 
observed by Mahmood J. p. 172 that: 

"the Courts are not to act upon the principle that every 
procedure is to be taken as prohibited unless it is expres- 
ly provided for by the Code, bu; on the converse principle 
that every procedure is to be understood as permissible 
till it is shown to be prohibited by the law." 

In the first place this observation appears in a 
dissenting judgment of only one of the Judges of a 
Pall Bench in which three other learned Judgee 
had taken a contrary view on the main question 
involved in that case. It was a second appeal 
from a deoree of a District Judge of Benares 
affirming a decree of the Munsif of Benares; 
who had rejected the plaint on the ground of 
multifariousness. It was held that the Mun6if 
had rightly rejected the plaint. It would thus 
appear that even the said remarks of Juetioe 
Mahmood were made in connection with the 
procedural matters in a Oourt and not regard¬ 
ing a substantive right of the party to present 
an appeal or an application for review. It has, 
therefore, no bearing on the present case. In 
the second case 35 all. 881 it was held by 
their Lordships of the Privy Council that 

i/ r ° m . 0. any Court might 

nghily have considered itself to poseeae inherent power 
to rectify the mistake inadvertently msde." 

But these observations were made in a case 
where the plaintiff's suit was dismissed for de¬ 
fault at a time when the plaintiff was in fact 
dead on the date of the order. On the mistake 
being subsequently brought to its notice, the first 
Court had set aside its order, but the appellate 
Court had reversed it on the ground that it had 
no such authority. This appellate order was 
reversed by their Lordships and that of the first 
Court was maintained. It is clear that the first 
Court had in this case not given any decision on 

the merits and a mere question of procedure was 
involved. 


,J 9 i. I ° th ® third C ? 30 ’ h * (2) 1915 ALL. 

Lette ; Jf 6 ^ 8tn01 ; U • g6 0f Agrft had S»nted 
Letters of administration on tbe mere request of 

an applicant named Parma. When another per. 

21 a PP^ed in the Court the same 

day and put forward his olaim, the fiist ex parte 
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order was cancelled by him. On an appeal by 
Parma, it was held by their Lordships that 
Parma having obtained an order granting Let¬ 
ters of Administration that order ought not 
to have been cancelled without giving him notice. 
That order was set aside and the case was re¬ 
manded for trial according to law. It was ob¬ 
served by one of the learned Judges that it 
would be open to the District Judge when the 
matter goes back to him to consider whether 
under the provisions of S. Ill or 151, Civil P. C., 
he could or ought to reconsider his ex parte 
order in favour of Parma apart altogether from 
tho provisions of S. 50, Probate and Administra- 
tion Act itself. It i9 clear that the learned Judges 
had only leftrthe nutter to be reconsidered by 
the District Judge and, therefore, it does not 
give a clear pronouncement of law. In tho fourth 
case, A. I. R. (21) 1931 ALL. 287 it was held that 

‘where a Court parses an order under a misapprehen¬ 
sion of facts, it is open to it under its inherenc power 
to set aside such order when true facts are brought to 
light.” 

In that case, the Munsif had first referred the 
matter to arbitration but since the award was 
not filed on the date fixed and nobody appeared 
in the Court an order was passed superseding 
the arbitration and another dato was fixed for 
the trial of the suit. When it wa3 brought to 
the notice of that Court that the arbitrators had 
already given their award, the previous order 
superseding the arbitration was set aside and a 
decree was ordered to be framed in the torm3 of 
the award. It was on an objection being raised 
by tho opposite party that the above observation 
was made by the lesmed Judges. Thus it was 
again a question of procedure involved in this 
case. 

(10] In the fifth case, a. i. n. (ll) 1924 Pat. 
673 it was observed that apart from 0. 47, R. 1, 
the Court has inherent power under tho new 
S. 151, Civil P. C. of 1908 to make such 
orders as may be necessary for the ends of 
justice and thus to review its wroDg orders or 
decisions passed previously. This observation 
was also made in connection with an inter¬ 
locutory order of the trial Court about tha pay¬ 
ment of court.fees and it has no application to 
tho present case. In the last c*ee A. I. R. (17)1930 
Bom. 294 it was held by a Single Judge of that 
Court that an interlocutory order nude in Cham¬ 
ber can be reviewed by the Court under 9. 151, 
and ought to be reviewed if the ends of justice 
require it; even though the application for such 
purpose doe3 not expressly fall within tho langu¬ 
age of o. 47. This observation was made in 
connection with a particular procedure of that 
Court and it again does not help the opposite 
party. 

[11] In the matter before us, there was not 
a mere procedural question before the Collector. 
His predecessor had given his decision after 
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hearing both the parties and according to 8. 12 , 
Jaipur Rent Control Order, it was final. The 
present appellate authority thinks that an inter¬ 
pretation of law made by his predecessor was 
not correct and that he had also committed a 
mistake in holding that the building was used 
as a hotel, whereas it was used as a restaurant. 
It is not within tho scope of the present appli- 
cation for us to decide whether the finding of the 
previous appellate authority on law and facts 
was correct or not. We have only to see whether 
the present appellate authority has jurisdiction 
to reverse that order even if it is found to be 
incorrect. It is not denied that the previous 
authority had the jurisdiction to decide the 
matter and whether its decision was right or 
wrong it was final so far as the Jaipur Rent 
Control Order was concerned. It is a well-eettled 
principle of law that when a matter is finally 
disposed of by a judicial or quasi-judicial autho¬ 
rity, that authority in the absence of any statu¬ 
tory provision becomes functus officio and is 
left with no authority to rehear and give a 
fresh decision unless such authority is givon to 
it by law. 

[12] The jurisdiction to reconsider the decision 
continues only so long as the decision is not 
perfected, but once it is signed and pronounced 
there is no power left in that authority to make 
any material additions or alterations to it. The 
right of presenting an application for a review 
envisaged by S. 114 and o. 47. R. 1, Civil P. C. is 
a substantive right given to a party by Statute 
and it is only within tho limits prescribed by 
these provisions that a Court can exercise its 
jurisdiction and alter its order, if necessary. A 
review, as defined in the Law Lexicon compiled 
by Ramanatka Iyer. 

"is a proceeding which exists by virtue of statute. It 
is in its nature a new trial of the issue previously tried 
between the parties, the cause of action being brought 
into Court again for trial by a new petition. The pro¬ 
ceeding in 6ome respects resembles a writ of error, and 
also a new trial.” 

[13] In the case of Baijnath Ravi v. Nand- 
kumar , 18 I. 0. 956 (P. C.) certain plots of land 
were 6old by auotion for arrears of revenue. 
The Commissioner on appeal set aside the sale 
but on review he annulled his order and upheld 
the sale. The Subordinate Judge’s Court and 
the High Court both held that the Commis¬ 
sioner, having once passed an order which was 
final, had no power to review it. On an appeal 
to the Privy Council also it waa held by their 
Lordships that there was no inherent power to 
review. On a similar question being raised in a 
case under Religious Endowments Act before a 
Division Bench of the Madras High Court, it 
was observed by the learned Judge Seshagiri 
Aiyar in Anantha Raju v. Appii Hegade t A. I. R. 
(6) 1919 Mad. 244 that 

"it waa next argaed that 8.141, Civil P. 0. is indi¬ 
cative of a general enunciation of principle by tha 
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Loziehtare that to all the judicial proceedings, the 
OiriJ Procedure Code is applicable. The Section only 
empowers the Judge to regulate judicial trials by ru)e6 
as to summoning of witnesses, etc., which are found in 
the Code and not that the Code iB to be applied in its 
entirety to such proceedings including power of appeal 
and of review. The last argument related to the Inherent 
power of a judicial officer to review his own judgment. 
It ie sott ed law that a case is not open to appeal un¬ 
less the statute gives suoh a right. The power to review 
mutt also be given by the 6tatate. Prima facie a party 
who has obtained a deoieion is entitled to keep it un- 
assail© 1, unless the legislature has indicated the mode 
by whioh it can be set aside. A review is practically 
the hearing*of an appeal by the 6ame officer who de¬ 
cided the case. There is at least as good reason for 
laying that another tribunal should not hear an appeal 
from the trial Court unless such a power is given to it 
by statute'*. 

This view was based on several English and 
Indian oases referred to in the judgment. A 
similar view was expressed in a Full Bench case 
of that Court reported in Ramachandra v. 
Retro Pollai , A. I. R. (29) 1936 Mad. 631 and 
also in a later case reported in M. J. Kutinha 
T. Mrs. Natkal Pinto , a. I. R. (28) 1941 Mad. 
272. 

[14] Thus. it is clear that apart from oorreot- 
ing clerical mistakes or errors arising from an 
accidental slip or omission, there i9 no inherent 
power to review a final decision given on merits 
inter partes. By his order dated 27-2-1960 the 
Colleotor does not mean to correct merely a 
olerioal mistake or slip, but he thinks that he 
has a jurisdiction to reverse the finding of his 
predecessor after hearing the parties. In bolding 
this view of law, he is mistaken and since he 
wants to exercise a jurisdiction, whioh is not 
vested in him by law, this application must be 
allowed. Let a writ of prohibition, therefore, 
issue against the Colleotor, Jaipur Distriot, pro¬ 
hibiting him from proceeding to review the 
decision of his predecessor. The applicant will 
receive his oosts from the opposite party. 

[15] Wanohoo C. J.—I agree and have nothing 
to add. 

V*S.B. Application allowed . 


A. I. R. (89) 1983 Rajasthan 89 [C . N. 19.] 
(JODHPUR BENCH) 

Wanohoo 0. J. and Bapna J. 

Hari Ram and another — Applicants v. Mt. 
Nathi and another—Opposite Party. • 

Civil Mlso. (Review) Oeie No. 99 of 1960, D/.26-7-1951, 

P ' C '„(1908) 0. 47, R. 1 - “Any other 

." t . r l e , fl30n - Failure to refer to certain docu- 
ments id Judgment. 

“ affioiea{ fBason” in 0. 47, B. 1 ghonld be 
interpreted aa meaning a reaaon sufficient on grounds at 

l ^ 8 ! 8pf °' fled ‘“Viatel, previously. 
th ® r e |o 'e. that osrtain documents ere not refer- 
j i? »judgment is, no reason for granting a review 
md it would be very diffioaltto draw a distinction between 
Important documentary evidence and documentary evl. 

aTb ! A LB - (9) 1922 P °-119; 

^ 90 268 W 5 A - I* B. (20) 1988 Mad. 
290 and A. I, R, (26) 1989 All. 619. J2#I. itd 
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dioial proceedings, the 1932 Nag. 177, Disting.; 1 Mad. 396. held no 

able. The Section only lac. _ ._ - , w 1R 1K . 1fih 

judicial trials by rules Anno. 0. P. C. t 0. 47, B. 1, N. 16, 16a, 16 . 

tc., which are found in ( b ) Civil P. C. (19081, 0. 47, R. 1 - "Error apparent 

b to bo applied in its on the face of the record'* —Appellate Court reversing 
uding power of appeal finding of trial Court without deciding incorrectness 
t related to the Inherent thereof. # . 0 

ew his own judgment. a brought a suit for redemption of a house against 
it open to appeal un- and C B wa3 the original mortgagee while C was the 

t. The power to review person in possession of the house sought to be redeemed. 

5 . Prima facie a party The defence was that the house had been 6old to B ana 

ntitled to keep It un- thereafter B had transferred the house to C. Aa such C 
as indicated the mode claimed to be the owner of the hoa6e. The trial Court 

A review is practically found tnat A had not sold the house to B. It also found 

» 6ame officer who de- that A had paid interest after the alleged sale. Eventually 

east as good reason for it decreed the suit. On appeal, the Court came to the 

aid not hear an appeal conclusion that the eale in favour of B was proved, 

a power is given to it Therefore the appeal was allowed and the suit dismissed. 

No.findit g wa9 given on the issue whether interest had 
several English and been paid. In review : 

* fhr, iuAomfint A Held that there was somethin* like an error apparent 

tp ii Ti u „ QC q on tbe * ace °* the record inasmuch as it had been held 

,n a r all .Benon cas ^ appellate Court that there was a sale in favour o t 

1 Ramachandra V. b without the appellate Court saying anything about the 

1936 Mad. 631 and finding of the trial Court as to payment of interest. The 

>din M J Kutinha review must. therefore, be granted : A.l.R. (17) 1930 Lah. 

r t* foal 1 Q 41 Mad ^ on# [Para 12] 

[. R. (28) 1941 Maa. Anno Cj p 0 0 R 1( N 15 

Mu-li Manohar — for Applicants ; Radha Mohan — 
apart from oorreot- for Opposite Party. 

irs arising from an referred fo; , 

Wowf (Arranged in order of Courts, and in the Courts chrono- 
i ere IS no logically. List of foreign oases referred to comes after the 

non given on merits i ndian oases). 

dated 27-2-1960 the (’22) 49 Ind. App. 144 : (A. I. R. (9) 1922 P. C. 112). 

3 correct merelv a [^** 9] 

he thinks that be ( ' 39) A - L »■ < 26 > 1939 AU 619 : ( 186 C>B - 86 g f g] 

tho finding of his (’80) A. I. B. (17) 1930 Lah. 87 : (11 Lah. 168). [Pr. 'll] 

J parties. In holding C76-7t) 1 Mad. 896. [Prs. 7, 9] 

staken and since he C$8) L R- (20) 1938 Mad. 290 : (141 Ind. Cas. 881). 

>tion. whioh w not ( . 32) A j B- (ig) ig32 N m . (28 N L R 

»pplication must be [ Pr _ g] 

ohibition, therefore, (’24) A. I. B. (11) 1924 Pat. 268 (2): (2 Pal. 766). [Pr.' 9] 

aipur Distriot, pro- Wanohoo C. J. — This is an application for 
ling to review the review of a judgment of a Division Benoh of fchia 

The applicant will Court. The facts which have given rise to this 

posifce party. application, are these. A suit had been brought by 

jreeand have nothing Hari Ram and his son, Sukanraj, for ridemption 

of a mortgage, against Mohan Lai and Mt. Nathi. 

'plication allowed. Mohan Lai was the original mortgagee, while 

Mt. Nathi was the person in possession of the 
lan 89 [C . N. 19.] house to he redeemed at the time the suit was 

ENCH) filed - The case of the applicants was that Mt. Nathi 

d Bapna J. wa9 mere ^ a sub-mortgagee, and they were, there. 

AnnUt-nm *.„ * ore * ent * tle d to possession from her. Mt. Nathi'a 

... p . . ' ' f 880 - on *he other hand, was that the house had 

39 Of 1980 D/-26-7.1951 B ° ld ° ralIy by Hari Ram to the ori gUial 

, R . ’ „ A . ’ m( rtgagee, Mohan Lai, and thereafter Mohan Lai 

> refer to certain docu- bad . rnortgaged •'he house to her, and later made 

a sale deed in her favour. As suoh, she claimed to 
in 0. 47, B. l should be be the owner of the house. 


fSfil 10S0 in bio n i ' ' oeienaani wo. 1 

' 1989 819 > m i AXB. (19) Samvat 1902?" 


[ 2 ] The trial Court framed as many as ten 
issuea, of whioh two, namely, issues nob. l and 
6, are relevant for present purposes. The first 
issue was : • 

Whether the plaintiff Harlram as maniRer of the 
g*® 1 famll y *°ld the house in dispute to the 

the iamu/ta 
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The sixth issue was "Whether the plaintiffs paid 
interest up to the end of samwat 1995?” The 
ferial Court found that Hari Rom had not sold 
the house to Mohan Lai. It also found that the 
plaintiffs had paid interest up to the end of 
Samwat 1995. Eventually it decreed the suit. 

[3] There was an appeal to thi3 Court by Mst. 
Nathi, which came up for hearing before a Bench 
consisting of Hon'ble Gupta and Trilochan Datt JJ. 
The judgment of the Bench, after reciting the 
facts, mentions tho findings of the trial Court on 
the two issues given above, namely, that there was 
no sale in favour of Mohan Lai, and that interest 
had been paid up to Samwat 1995. The Bench 
then went on to consider the first issue, and came 
to the conclusion that the Sale in favour of 
Mohan Lai had been proved. Thereupon, the 
appeal was allowed, and the suit was dismissed. 
No finding was given on the issue, whether inte¬ 
rest had been paid up to Samwat 1995, as the 
learned Judges did not think it necessary to go 
into the other points raise! after their decision 
on the question of sale to Mohan Lai. 

[4] Thereafter the present application for review 
of the judgment was made, and the learned Judges, 
who deoided the appeal, issued notice. A 9 the two 
learned Judges are no longer Judges of this Court, 
the present application has come up before us for 
decision as to whether a review should be 
granted. 

[6] The contention on behalf of learned coun- 
eel for the applicants is three.fold. He urges 
that while deciding issue No. l, the learned 
Judges did not refer to certain material docu¬ 
ments, which wore on the record, and had been 
relied upon by the trial Court in deciding this 
issue. These documents are the mortgage deed by 
Mohan Lai in favour of Mst. Nathi of Asar Badi 
12, Samwat 1992, and a receipt, Ex. P. 1, from 
Mohan Lai to the applicants showing payment 
of interest upto Samwat 1995. Further, it is 
urged that though the learned Judges decided that 
Hari Ram had made a sale in favour of Mohan 
Lai, they did not decide the other parts of the 
first issue, namely, whether Hari Ram was a 
member of the joint Hindu family consisting of 
himself and his son Sukamraj, and had sold the 
house for the benefit of the family as its manager. 
Lastly, it has been urged that issue No. 6 was very 
intimately connected with issue No. 1 inasmuoh 
as it was impossible that Hari Ram should have 
continued paying interest up to Samwat 1995, if 
he had sold the house to Mohan Lai in Samwat 
1992 and the learned Judges should have decided 
that issue also along with issue No. 1, and that the 
position now is that though the finding of the 
ferial Court on issue No. 1 as to sale ha9 been set 
aside the^nding as to payment of interest up to 
Samwat 1995 1, ^ been set aside, and this 
leads to illogicality. 

[6l Learned counsel for the opposite party, 
however, contends that what the applicants want 


is a mere re-hearing of the appeal, and that this 
should not be allowed, as there are no grounds, 
as provided in Order 47, Rule 1 of the Code of 
Civil Procedure, which entitle the applicant to a 
review. In particular, he urges that the mere faofe 
that certain documents were not referred to in the 
judgment or that certain parts of a certain issue 
were not specifically decided would not entitle the 
applicanta to a re-hearing, as this does not amount 
to an error apparent on the face of the record, 
which is the ground relied upon by the applicants. 

[?] So far a3 the first two contentions on behalf 
of the applicants are concerned, we are of opinion 
that they cannot prevail. Reliance was placed iQ 
this connection on Mahadeva Rayar v. Sappani, 
1 Mad. 396. That was a case where a Munsif had 
overlooked an important document, and the 9 uit 
was dismissed. Thereafter, there was a review 
application on the ground that a certain docu¬ 
ment, which had an important bearing on the 
case, had been overlooked, and the Munsiff gran- 
ted the review. On appeal, the Subordinate Judge 
held that the Munsif had acted ultra vires in 
granting the review. There was a second appeal 
feo the High Court, which was allowed, and it 
was held that 

"Where a Judge has, in deciding a case, omitted to 
consider the effect of important documentary evidenoe 
filed with the plaint which was not taken issue upon, and 
which materially affects the merits of the case, he is com¬ 
petent under Ss. 376 to 378 of Act VIII [8] of 1859 to 
grant a review and rehear the case." 

[8] The next case relied upon by learned coun¬ 
sel is Mt. Rukhmabai v. Ganpatrao , A. I. R. (19) 
1932 Nag. 177. In that case the trial Court passed a 
final decree for foreclosure. Immediately after he 
had passed the order, he said, by another order, 
that he bad omitted to notice certain facts, though 
they were on the record. He, therefore, directed 
the parties to appear before him again. Thereafter, 
he allowed a review of bis previous order, and 
set it aside. There was an appeal to the District 
Judge, who allowed it, and held that the case did 
not disclose any reason for review under 0. 47, 
R. 1. In second appeal, the Judicial Commissioner's 
Court, Nagpur, held that: 

"If an omission to notice one particular provision of 
law is a satisfactory ground for entertaining an applica¬ 
tion for review much more so is the omission to consider 
important facts which are on the record and which the 
Judge himself immediately on passing his order realized 
that he had overlooked, and whioh in his opinion would 
have led him to pass an order materially different. Both are 
cases of an omission and not oases of misapplication or of 
taking a wrong view of the law on the fully considered 
facts of the case". 

[9] So far as Maliadeva Rayar s case , (l Mad. 
396), is concerned, we must respectfully say that 
it should no longer be considered good law. The 
basis for decision in that case appears in the 
last paragraph, which reads aa follows : 

"It appears to ns that within the provision 'for good 
and sufficient reason* in 8. 876, and within the provisions 
'or otherwise neoesaary for the ends of justice’ in 8. 378, 
the Munsiff was not only justified, but was bound to admit 
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the review, feeling, as he did, that it was necessary to 
ascertain whether his first decision was correct or not . 

We may point out that the words‘or otherwise 
necessary for the ends of justice" do not now 
appear in 0. 47, R. 1, and further, that the words 
“ior good and sufficient reason" have been sub9ti. 
fcuted by the words "any other sufficient reason”, 
and it is now well settled, after the decision of 
their Lordships of the Privy Counoil in Chajja 
Ram v. Neki t 49 Ind. App. 144, that these words 
iny other sufficient reason" should be interpre¬ 
ted as meaning a reaeon sufficient on grounds at 
least analogous to those specffied immediately 
previously. The fact, therefore, that certain docu. 
ments are not referred to in a judgment is, in our 
opinion, no reason for granting a review, and it 
would be very difficult to draw a distinction be. 
tween important documentary evidence and docu- 
mentary evidence which is not important. The 
recent decisions of various High Courts are prac- 
tioally all one way, and it has been laid down 
that the mere fact that a Judge has not in terms 
referred to certain evidence in favour of one party 
or the other is not a sufficient reason for granting 
a review. Reference in this connection may be 
made to Raghu Singh v. Krishna Dayal , A. I. R. 
(li) 1924 Pat. 258 ( 2 ), Mottai Goundan v. Rama - 
swami Ayyangar , A. I. R. (20) 1933 Mad. 290 and 
Ranbir Prasad v. Sheobaran Singh , a. I. R. (26) 
1939 ALL. 619. 

[ 10 ] So far as the Nagpur case is concerned, it 
has, in our opinion, no application to the circum¬ 
stances of the present case, for, in that case, there 
was obviously an error apparent on the face of 
the record, inasmuch as certain undisputed faots, 
which were on the record, had not been taken 
into consideration. The applicant, therefore, can- 
not claim review on the ground that two docu- 
ments were not referred to by the Bench, or that 
all the parts of issue No. 1 were not deoided. 

fill In support of the third point, learned 
counsel for the applicants relies on Jai Narain 
Lachmi Narain v. 0.1. P. Rl v , Co., A. I. b. 
(17) 1930 Lah 87. That was a oase where suit had 
been filed against a railway company for reoovery 
of money, as one bale of cloth sent from Sholapur 
to Delhi was found missing. The railway oompany 
put up two defences, (i) that there had been no 
wilful neglect on their part or on the part of 
their servants, and ( 2 ) that the missing bale had 
been stolen from the running train. The trial 
Court held that no wilful neglect on the part of 
Ihe railway oompany or its aervants had been 
proved, and further that even if there had been 
way wilful neglect, the circumstances pointed to 
theft from the running train, and the railway 
was not, therefore, liable under the risk note. The 
trial Court also negatived theft by railway ser- 
vants. The suit was, therefore, dismissed. On 
appeal, the Additional District Judge agreed with 
the finding of the trial Court that there had been 
no theft by any railway servant, but he was of 
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opinion that there had been wilful neglect of the 
railway. On the question whether there had been 
theft or robbery from the running train, he gave 
no clear finding in his original judgment. Even- 
tually, he accepted the appeal and decreed the 
suit. Then there was a review application on the 
ground that the Judge had not decided the ques¬ 
tion whether there bad been theft from the runn¬ 
ing train, and that the decision of this question 
was necessary before a decree could be granted 
against the railway. The review was granted, and 
the decree was eventually set aside. The matter 
was then taken in appeal to the Lahore High 
Court, where it was urged that these facts did 
not justify a review, as they did not come within 
the grounds specified in O. 47, R. l. It was held 
by the High t ourt that inasmuch as the District 
Judge had not decided the question of theft from 
the running train, and even then granted a decree 
merely on the ground of wilful neglect, there had 
been a mistake or error apparent on the face of 
the record, or, at any rate, a sufficient reason for 
review analogous to such an error in that the 
decree of the trial Court had been reversed with¬ 
out that finding of the trial Coart being displaced. 


[ 12 ] Learned counsel for the applicants argues 
that his oase is exactly on all fours with the facte 
of this case. He urges that there were two issues 
before the trial Court viz., (l) whether there had 
been a sale by Hari Ram in favour of Moban Lai 
in Samwat 1992, and ( 2 ) whether Hari Ram had 
paid interest up to Samwat 1995, and both these 
issues had been deoided in the applicants' favour 
by the trial Court. The Division Bench upset the 
finding of the trial Court in the matter of sale, 
but said nothing in the matter of interest. It is 
urged that it stands to reason that Hari Ram 
would not have paid interest up to Samwat 1995, 
if the sale had been made in Samwat 1992, and 
that there is an error apparent on the face of the 
reoord, or, at any rate, a sufficient reason for 
review analogous to such an error, inasmuch as 
the deoree of the trial Court had been reversed 
without the finding of the trial Court as to inte¬ 
rest having been displaced. We are of opinion 
that this contention of learned counsel for the 
applicants is oorrect, and there is obviously some- 
thing like an error apparent on the faoe of the 
record, inasmuch as it has been held that there 
was a sale in 1992 Samtoaf without this Court 
saying anything about the finding as to payment 
of interest. We, therefore, grant the review. The. 
appeal will now be fixed in due course for hearing 
on the merits. 
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(JODHPUR BENCH) 

WANCIIOO, C.J., AND BAPNA, J. 

Amour Narain Mathur-Petitioner v. The State of 
Rajasthan and others. 

Criminal Revn. No. 90 of 1951, D/- 23-4-1951. 

t (a) Criminal P. C. (1S98), Ss. 494 and 439 — 
Withdrawal of prosecution — Discharge of accused 
— Right of private party to apply in revision. 

In criminal cases it is the State which is in con¬ 
trol of the proceedings, particularly where the pro¬ 
secution is launched at the intsance of the State. 
In cases, therefore, in which the Public Prosecutor 
appears it is fer him to decide whether he would 
continue with the prosecution or withdraw from it. 
If he decides to withdraw, he has the power to apply 
to the Court under S. 494, Criminal P.C., for giving 
consent to his withdrawal. This power cannot be 
subject to the wishes of a third person even though 
he might be interested directly in the case. (Para 4) 

Consequently, where the Court consents to the 
withdrawal of the prosecution and discharges the 
accused a private party has no 'locus standi 1 to 
apply in revision against the order. A I R (7) 1920 
Pat 362 and A I R (il) 1924 Pat 283, Rel. on. 

(Para 6) 

Anno : Cr. P. C., S. 494. N. 2.3. 10. 

(o) Criminal P. C. (1898), S. 494 — Appointment 
of new Public Prosecutor for withdrawal of case — 
Legality. 

The appointment of a new Public Prosecutor for 
the purpose of withdrawal of cases only is unusual; 
there is nothing illegal in this procedure. (Para 8) 

(c) Criminal P. C. (1898), Ss. 494 and 333 — Distinc¬ 
tion — Court if can demand reasons for withdrawal 
under S. 494. 

S. 494 must be contrasted with S. 333, Cr. P. C. 
Under S. 333, there is no question of the consent of 
the Court. The power given by that section to the 
Advocate-General is analogous to the power of 
4 nolle prosequi ' in the English law, which is exer¬ 
cised by the Attorney-General. 

The act of the Court in giving consent under 
S. 494 is a judicial act, and the Court is, therefore, 
entitled to ask from the Public Prosecutor the 
reasons for his withdrawal from the case in order 
to enable it to give its consent after a judicial con¬ 
sideration of the circumstances. (Para 13) 

Anno: Cr. P. C., S. 494, N. 1, Pt. 4, N. 4. 

f (d) Criminal P. C. (1898), S. 494 — Grounds for 
withdrawal — Reasons of State — Public Prosecutor 
if bound to disclose reasons. 

Under S. 494, Cr. P. C., it is possible for the Public 
Prosecutor to withdraw from a case for reasons 
which are extraneous to the record, and which may, 
therefore, include reasons of State. AIR (19) 1932 
Cal 699; AIR (23) 1936 Cal 356 (FB); AIR (36) 
1949 Pat 233 (FB), Rel. on. 

Even where the Public prosecutor intimates to the 
Court that he wants to withdraw from the prosecur 
tion for reasons of State, it is the duty of the Court 
to enquire what those reasons are before it gives 
consent. Ordinarily, the Public Prosecutor is bound 
to give reasons but sometimes reasons of State may 
be of a very confidential nature, and it may not be 
possible for the Public Prosecutor to disclose those 
reasons. In such cases it is the duty of the Public 
Prosecutor to give an affidavit of some responsible 
officer of the State to the effect that the reasons 
are of a confidential nature, and it would not be in 
the public interest to disclose them. Wficre such an 
affidavit is given, it will be for the Court to decide 
whether, considering the nature of the case, it 


should give its consent without further disclosure of 
reasons. (Paras 14 and IS) 

Anno: Cr. P. C., S. 494. N. 3 & 4. 

(c) Criminal P. C. (189S), S. 494 — Record of 
reasons — If necessary. 

A judge is not bound to give his reasons when con- 
seating to the withdrawal, for S.-494, does not re¬ 
quire the Judge to record the reasons in writing, 
though it is desirable that the Judge should give 
the reasons for recording his consent, for the order 
is a judicial order subject to revision by the High 
Court. AIR (35) 1948 Mad 422, Rel. on. (Para 15) 

Anno: Cr. P. C., S. 494, N. 5. 

(/) Criminal P. C. (1898), S. 494 — Revision. 

Where in the trial before a special Judge 
under the Rajasthan Special Criminal 

Courts Ordinance (44 of 1949) the Special 
Judge allows the Public Prosecutor to withr 
draw from the case for reasons of State without 
even enquiring as to what those reasons are the 
order is no doubt open to objection but if in the cir¬ 
cumstances of a case the High Court thinks that it 
is not necessary to call for amplification of reasons 
for withdrawal or to have an affidavit to the effect 
that the reasons cannot be disclosed, it will refuse 
to interfere with the order in revision. 

(Paras 15 and 16) 

Anno: Cr. P. C., S. 494, N. 10. 

S. P. Sinha, Assisted by Narain Andley and Mohd. 
Raza, for Petitioner; G. S. Pathak with M. R. Puro- 
hit. Govt. Advocate; for the State; C. L. Agarwal 
(for Nos. 2, 3 and 4), Murli Manohar Vyas (for 
No. 4.), Bapu Bhai Desai (for No. 5) for non-Peti- 
tioners. Non-Petitioners Nos. 7 and 8 in person. 
Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(*33) AIR (20) 1933 All 678: (34 Cri L Jour 1115 

FB) (Pr 7) 

031) AIR (18) 1931 Cal 607: (33 Cri L Jour 3) 

(Pr 8) 

<’32) A I R (19) 1932 Cal 699: (34 Cri L Jour 433) 

((Pr 14) 

(’36) AIR (23) 1936 Cal 356: (37 Cri L Jour 758 

FB) (Pr 14) 

C09) 4 Ind Cas 1126: (5 Mad L Tim 216) (Pr 15) 
(’48) AIR (35) 1948 Mad 422: (49 CriLJ 540) 

(Pr 15) 

C20) A I R (7) 1920 Pat 362: (21 Cri L Jour 641) 

(Pr 4) 

C24) A I R (11) 1924 Pat 283: (25 Cri L Jour 446) 

(Pr 5) 

C49) AIR (36) 1949 Pat 233: (50 Cri L Jour 488 

FB) (Prs 13, 14) 

(*49) AIR (36) 1949 Pat 222: (50 Cri L Jour 474 

FB) (Pr 13) 

(’49) A I R (36) 1949 Pat 449: (50 Cri L Jour 992) 

(Pr 13) 

WANCHOO. C.J: This is a revision by Shri 
Amar Narain Mathur against the order of Shri P. D. 
Pande, Special Judge, dated 19-1-1951, by which he 
allowed the Public Prosecutor to withdraw from 
the prosecution of five criminal cases, which were 
pending in that Court. Consequent upon such 
withdrawal, the accused in those five cases have 
been discharged. The contention of the applicant 
is that the Special Judge did not apply his mind 
to the facts of the cases when he consented to the 
withdrawal of the Public Prosecutor, & therefore, 
this Court should interfere & set aside the order 
of the Special Judge. 

(2) The opposite parties in this revision arei the 
State of Rajasthan & seven other persons. A brief 
history of the facts, which have led to this revision, 
will be useful in understanding the case. His 
Highness the Rajpramukh promulgated the Rajas- 
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than Special Criminal Courts Ordinance (No. XLIV 
of 1949) on 8-12-1949. Under that Ordinance a 
• special Criminal Court was created on 3-1-1950, for 
the whole of Rajasthan, & Shri Pande was ap¬ 
pointed Judge of this Court. On 5-1-1950, five cases 
were allotted for trial to this Court under S. 5 
of the Ordinance. The first of these cases was 
against Shri Jai Narain Vyas, who was, once upon 
a time. Chief Minister of the former Jodhpur State, 
& his Personal Assistant, Shri Shyam Krishna Vyas. 
This is now case No. 8 of 1950, of the Special Judge's 
Court. The second case was against Shri Mathura 
Das Mathur, former Education Minister of the 
former Jodhpur State, & Shri M. L. Sanghi. This 
is now case No. 6 of 1950. The third case was 
against Shri Dwarka Das Purohit. former Finance 
Minister of the former Jodhpur State, & Shri M. L. 
Sanghi. This is now case No. 7 of 1950. The fourth 
case was against Shri Mathura Das Mathur & his 
Personal Assistant, Shri Kapur Chand Mangal, & 
it is No. 9 of 1950 now. The last case was against 
Shri Dwarka Das Purohit & his Personal Assistant, 
Shri Mukand La!, & is No. 2 of 1950 now. These 
cases were under various sections of the Penal 
Code, & some evidence was taken in one of them. 
The accused, however, took the objection that the 
Rajasthan Special Criminal Courts Ordinance was 
'ultra vires’ after the coming into force of the 
Constitution of India. This objection was dis¬ 
allowed, & they had gone to the Supreme Court of 
India, Si the proceedings before the Special Judge 
were stayed. In the meantime, the State of Rajas¬ 
than decided to withdraw the prosecutions & con¬ 
sequently an application was made on 19-1-1951, 
under S. 494, Criminal P.C., by Shri M. R. Purohit, 
who had been appointed Public Prosecutor for these 
cases on 18-1-1951. The petition in the Supreme 
Court had been withdrawn on 16-1-1951, Si the stay 
order had been vacated. The applications for with¬ 
drawal in all the five cases were In the same terms, 
& the Special Judge was requested to consent to 
the withdrawal of the Public Prosecutor from these 
cases "on the ground of inexpediency of prosecu¬ 
tion for reasons of State.” The Special Judge gave 
his consent to the withdrawal on 19-1-1951, St there¬ 
after discharged the seven opposite parties other 
than the State of Rajasthan. 

(3) Mr. S. P. Sinha, learned counsel for Shri Amar 
Narain, began to argue the petition as if Shri Amar 
Narain was a party to the cases, whereupon a pre¬ 
liminary objection was raised by Mr. Pathak on 
behalf of the State of Rajasthan & his contention 
was that the applicant had no ‘locus standi’, St 
tnis Court should not, therefore, hear his counsel. 
The argument was that the applicant, Shri Amar 
Narain, was a complete stranger to the proceedings, 
ft had, therefore, no right to apply to this Court 
In revision. It was further urged that in a criminal 
case started at the instance of the State a stranger 
had no right to apply to this Court in revision 
when the Public Prosecutor had decided to with¬ 
draw from the prosecution. 

(4) After hearing Mr. Pathak for the State of 

Mr * l Si ? ha l or the applicant, we have 
*° th ® conclusion that the preliminary objec- 
uon is well-founded, & the applicant has no 

10 V 1 *? C , ourt 1x1 revlsion In the clr- 

J?5F lminal cases u the State which 
is in control of the proceedings, particularly where 

^prosecution u launched at the instance of the 
p 1 cases » therefore, in which the Public 
Prosecutor appears it is for him to decide whether 
he would continue with the prosecution or with¬ 
draw from it. If he decides to withdraw he has 
the power to apply to the Court under S 494 Cri- 

for Saving consent to 

SRjftw .c&nnot, in our opinion, be subject to 
[the wishes of a third person even though he might 
Bje. Interested directly in the case. We may, in this 


connection, refer to two cases of the Patna High 
Court. In the first, ‘Gopi Ban v. Emperor AIR 
(7) 1920 Pat 362, a case had been prosecuted by 
the Police under S. 143, Penal Code At a later 
stage the Court Sub-Inspector in charge of the 
prosecution applied for withdrawing from the case 
under S. 494. This was objected to by the com¬ 
plainant. & withdrawal was thereupon refused. 
The accused then went up to the High Court, 
& it was held that where a case had been started 
upon a police report, & the Court Sub-Inspector 
wanted to withdraw from prosecution, the Court 
acted without jurisdiction in rejecting the prayer 
for withdrawal, simply because the complainant 
wanted to proceed with the case. It was further 
held that in such a case the complainant had no 
iocus standi* to control the proceedings. 

(5) In the second case ‘Gulli Bhagat v. Narain 
Singh’. AIR (11) 1924 Pat 283, the Public Prosecutor 
applied for withdrawal from the case at a late 
stage. This prayer was allowed by the trial Court* 
Si thereupon the complainant came to the High 
Court in revision. The revision was rejected with 
the following observations at page 284: 

"Finally there is a deeper & indeed a fundamental 
reason for non-interference which turns upon 
the position of a private prosecutor in prosecu¬ 
tions for cognizable offences. In our opinion, the 
private prosecutor has no position at all in the 
litigation. The Crown is the prosecutor Si the 
custodian of the public peace St if it decides to 
let an offender go, no other aggrieved party can 
be heard to object on the ground that he has not 
taken his full toll of private vengeance. 

If, therefore, in the present case, the Court has 
allowed the Public Prosecutor to withdraw the 
case upon Insufficient or improper grounds, the 
Local Govt, is the only authority who can take 
action for the correction of that error.” 

(6) The present applicant is even in a worse 
position than a private prosecutor, for he is in 
no way connected with these five cases. What he 
claims is that as a member of the public & Secre¬ 
tary of an Association, called ‘Junta Kashta Niwa- 
rak Sangh’, he is interested in seeing that uiese 
cases, which involve embezzlement of public funds 
in three of them & bribery in two, should be 
thoroughly investigated, & the gilt or innocence of 
the accused, three of whom hold important public 
offices, should be established in a Court of law. This 
desire of the applicant may be commendable, but 
we are of opinion that it gives him no ‘locus standi’ 
to come to this Court In revision. We. therefore, 
hold that the applicant has no ‘locus standi' to be 
heard by counsel. We also intimated to the learned 
counsel for the applicant that we would only hear 
him as ‘amicus curiae.' 

(7) But this does not, however, dispose of the 
matter. Under S. 435, Criminal P.C., the High 
Court has the power to call for & examine the re¬ 
cord of any proceeding before any inferior criminal 
Court for the purpose of satisfying itself as to the 
correctness, legality or propriety of any finding, 
sentence or order. One of the ways in which the 
High Court can exercise this power is when the 
matter is brought to its notice by an application in 
revision by one of the parties to the proceeding 
in the inferior Court. But this is not the only wav 
in which the High Court may act under S 435 it 

Mt UI }der that section when the proceedings 

g i 93 » a*. *5«s* 

' Obviously there may be many ways in which the 
proceeding comes to the knowledge of the o«irt 
one being information supplied by a third party! 
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The Court is certainly entitled to receive such 
information A to act upon it at its option.*’ 

That was also a case of a third party, namely, the 
mother of the accused making an application to 
the High Court. It was held that: 

“an application by a stranger informing the Court 
of the proceeding in the lower Court is merely by 
way of supplying information A bringing the fact 
to the knowledge of the Court. A it is nothing 
more.” 

The present application was A can only be treated 
as supplying information to this Court k as certain 
salient points were made out in the petition, the 
Court sent for the files A issued notice to satisfy 
itself as to the correctness, legality or propriety of 
the order. 

«8) With the assistance of Mr. Pathak. we have 
gone through the record k the first point made out 
that Mr. Mansha Ram Purohit, Govt. Advocate, 
who made the petition to the lower Court for per¬ 
mitting withdrawal was not the Public Prosecutor 
in charge of the case is not correct. While Mr. K.C. 
Jain was appointed Public Prosecutor in charge of 
the cases before the Special Criminal Court by 
Govt. Notification in the Rajasthan Gazette of 
5-1-1949. the order of the Govt, appointing Mr. 
Mansha Ram as Public Prosecutor for the cases 
before the Special Criminal Court is dated 18-1- 
1951, & was placed on record. A it was on the 
19th of January that the application for with¬ 
drawal from prosecution was made. While, as obser¬ 
ved by their Lordships of the Calcutta High Court 
in 'Sher Singh v. Jitendranath Sen*. A I R (18) 
1931 Cal 607, the appointment of a new Public 
Prosecutor for the purpose of withdrawal of cases 
only is unusual, there is nothing illegal in this pro¬ 
cedure. It is, however, obvious that when the 
Govt, changes its mind, it saves the first Public 
Prosecutor from embarrassment. 

(9) The next point made out is about the order 
itself. When we come to examine it, the first 
thing that strikes us is the nature of the reasons 
that were advanced by the Public Prosecutor for 
withdrawing from these cases. The only reason 
that was given was the “inexpediency of prosecu¬ 
tion for reasons of State." The Special Judge, when 
dealing with the applications of the Public Prose¬ 
cutor, made the following observations: 

“ 'Reasons of State’ are decidedly matters extrane¬ 
ous to the records of the cases & therefore 
matters on which, as a Judge. I should refrain 
from delivering any opinion for or against the 
applications for withdrawal. The position laid 
thread-bare is that the Rajasthan Govt, itself 
which launched the prosecutions is now, for 
reasons of State, anxious to withdraw them. I 
therefore, see no sense in refusing consent to the 
withdrawal of the cases." 

(10) It may be pointed out that on the same day, 
Le., 19-1-1951, previous to the application for with¬ 
drawal from prosecution under S. 494, Criminal 
P. C., an application was presented to the Court 
in each of the five cases by Mr. Mansha Ram. Govt. 
Advocate, under S. 5, of the Ordinance (XLIV of 
1949), the relevant portion whereof is: 

“I have been directed by the Govt, of Rajasthan 
to communicate their decision to withdraw all the 
five cases. Accordingly I hereby request this 
Hon’ble Court to take note of the decision of 
the Govt. U terminate the proceedings." 

It was explained by Mr. Pathak that under S. 5 
of the Ordinance the Govt, had the power to with¬ 
draw any case or cases made over to the Special 
Criminal Court, but it wa^> not certain whether 
this power could be exercised bv the Govt, by a 
simple communication of the order to the Court 
or required a notification in the Gazette. It was 
for that reason that the subsequent application 


under S. 494. Criminal P. C., was made. It may 
be pointed out that the withdrawal of cases from 
the Special Criminal Court under S. 5 of the Ordi¬ 
nance did not put an end to the cases, & had not 
the same effect as withdrawal from prosecution 
under S. 494 of the Code, k the application under 
S. 5 could only create an impression so far as the 
Special Judge was concerned that his jurisdiction 
over these cases would in any case be taken away. 

(11) In the circumstances, the observations of 
the learned Special Judge give rise to the impres¬ 
sion in our mind that the Special Judge thought 
that he couid not enquire what the reasons of State 
were, k that he was more or less, bound to give 
consent without any further enquiry. If that was 
so, we cannot agree, k have, therefore, felt it neces¬ 
sary to exercise the option of looking into the cases 
ourselves, so that the legal position with respect 
to withdrawal by the Public Prosecutor for reasons 
of State may be made clear to the Courts below: 

(12) S. 494, Criminal P.C., reads as follows: 
“Any Public Prosecutor may, with the consent cl 

the Court, in cases tried by jury before the re¬ 
turn of the verdict, k in other cases before the 
judgment is pronounced, withdraw from the 
prosecution of any person either generally or in 
respect of anyone or more of the offences for 
which he is tried...” 

(13) The first question, which arises is whether 
the Court before whom such application for with¬ 
drawal is made is entitled to demand from the 
Public Prosecutor reasons for the withdrawal. We 
are of opinion that the Court is entitled to demand 
from the Public Prosecutor reasons for his with¬ 
drawing from the case. This is inherent in the 
fact that the Court has to give its consent to the 
withdrawal. This section may be contrasted with 
S. 333. Criminal P.C. which empowers the Advocate- 
General at any stage of a trial before a High Court 
to inform the Court that he will not further pro¬ 
secute, k thereupon all proceedings have to be 
stayed, k the accused person has to be discharged. 
In ’ that section there is no question 
of the consent of the Court. The power given by 
that section to the Advocate-General is analogous 
to the power of 'nolle prosequi’ in the English law, 
which is exercised by the Attorney-General. But 
under S. 494 the Court is entitled to demand the 
reasons for withdrawal from the Public Prosecutor. 
It has been held in a number of cases that the 
giving of consent under S. 494 by the Court is a 
judicial act, as it results in either the acquittal or 
discharge of the accused. We may here refer to 
•The King v. Moule Bux’, A I R (36) 1949 Pat 233, 
which is a Full Bench decision, k where it was 
held that: 

“An order of acquittal or discharge passed under 
S. 494. consequent on the withdrawal of Public 
Prosecutor from the prosecution of any person 
with the consent of Court, is a judicial order 
and liable to revision by the High Court, if the 
discretion vested in the Magistrate to give con¬ 
sent has been improperly or arbitrarily exer¬ 
cised." 

In another Full Bench case, ‘The King v. Parma- 
nand’, A I R (36) 1949 Pat 222, the same Court held 
that: 

“As the effect of the withdrawal of the Public 
Prosecutor with the consent of the Court is either 
discharge or acquittal of the accused, the giving 
or withholding of the consent is a Judicial act k 
the discretion conferred on the Court must be 
exercised judicially.” 

In a third case, *The King v. K. N. Chachan’, AIR 
(36) 1949 Pat 449, the same Court held that: 

“The discretion must be based on correct legal 
principles k must not be exercised arbitrarily, & 
the High Court can k will interfere if the dis- 
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jud-re to record the reasons in writing, though we 

mus°t add that it is desirable that f ^°the 

give the reasons for recording his consent, for Uie 

order is a judicial order subject ^from 

High Court: But we must respectfully differ from 
the view that the Public Prosecutor is also noU 
bound to give reasons for withdrawal, for as we 
have already remarked, it is not possible for the 
Court to consider the question of giving consent 
judicially unless it has before it the reasons which 
impel the Public Prosecutor to withdraw from the 
case. We are. therefore, of opinion that even 
where the Public Prosecutor intimates to the Court 
that he wants to withdraw from the prosecution 
for reasons of State, it is the duty of the Court 
to enquire what those reasons are before it gives 
consent. However, we cannot fail to recognize that 
sometimes reasons of State may be of a very con¬ 
fidential nature. & it may not be possible for the 
Public Prosecutor to disclose those reasons. We 
feel, however, that such can only be the case in 
a comparatively few cases, Si that it should be 
possible for the Public Prosecutor to disclose the 
reasons in most cases. Where, however, the reasons 
are of a confidential nature, it is the duty of the 
Public Prosecutor to give an affidavit of some res¬ 
ponsible officer of the State to the effect that the 
reasons are of a confidential nature, & it would not 
be in the public interest to disclose them. Where 

^jtssrsfsss^.^ i3SSS2 

In the present case, how- 
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cretion has been arbitrarily exercised, & the 
matter is one which, in the public interests, re¬ 
quires further judicial investigation. 

We have no doubt that the act of the Court m 
dving consent is a judicial act. ft the Courtis, 
therefore, entitled to ask from the PubUc P^cu- 
tor the reasons for his withdrawal * rom ^ 
in order to enable it to give its consent after a 
judicial consideration of the circumstances. 

(14) The next question is whether the Public 
Prosecutor can ask for withdrawal for reasons ot 
State & if so, whether he is bound to disclose those 
reasons. The view was once held by various High 
Courts that the reasons for the withdrawal must 
all be reasons which can be substantiated from tne 
record, & this would have ruled out withdrawal of 
cases for reasons of State which must necessarily 
be extraneous to the record. But the present view, 
& if we may respectfully say so, the better view, 
.is that it is possible for the Public Prosecutor to 
lwithdraw from a case for reasons which are extra- 
Ineous to the record, & which may, therefore, m- 
Iclude reasons of State. In this connection we may 
refer to two cases. In ‘Giribala Dasl v. Mader 
Gazi\ AIR (19) 1932 Cal 699, Mukerji, J., observed 
as follows: 

"The legislature not having defined the circum¬ 
stances under which a withdrawal is permissible 
it would not be right to attempt to lay down any 

. . . . <■ • .i. «• it. : 


494, in my opinion, contemplates action 
to be taken, more often than not upon circum¬ 
stances extraneous to the record of the case: in¬ 
expediency of a prosecution for reasons of State, 
necessity to drop the case on the ground of public 
policy, credible information having reached the 
Govt, as to the falsity of the evidence by which 
the prosecution is supported & other matters of 
that description.” 

The same learned Judge adhered to this view in 
the case of ’Harihar Sinha v. Emperor’, AIR (23) 
1936 Cal 356. The same view was taken by a Full 
Bench of the Patna High Court in ‘King v. Moule 
Bux\ AIR (36) 1949 Pat 233, already cited. The 
following passage appears at page 235: 

“S. 494, Criminal P. C., has been expressed In 
very general terms, & no fixed rule can be laid 
down as to the reasons for withdrawal. In some 
earlier decision the view taken was that the 
reason must not be extraneous to the case, but 
later decisions make it clear that the inexpe¬ 
diency of a prosecution for reasons of State may 
be a ground for withdrawal under S. 494.” 

We respectfully agree with this, & are of the opin¬ 
ion that there may be cases in which the Public 
Prosecutor may withdraw from a case for reasons 
of State. 

(15) The next question, however, Is whether even 
where the Public Prosecutor intimates to the Court 
that he wants to withdraw for reasons of State, the 
Court can ask the Public Prosecutor to give those 
reasons. We are of opinion that as the Court has 
to give consent on Judicial principles, it should ask 
the Public Prosecutor to give those reasons. Our 
attention was drawn to the case of ‘Kasi Viswanad- 
ham v. Madan Singh, AIR (35) 1948 Mad 422, 
connection. The learned Single Judge, who 
decided that case, held, in conformity with the 
decision of the Madras High Court ‘in re Sadayan, 
4 Ind Cas 1126 (Mad)*, that: 

“Neither the public prosecutor nor the Judge Is 
called on to give any reason for his action, that 
is, either in the application to withdraw or in 
granting permission to withdraw.” 

So far as the Judge is concerned, we agree that 
;he is not bound to give his reasons when consenting 
to the withdrawal for S. 494, does not require the 


disclosure of reasons. 

ever, the Court below never seems to have thought 
of enquiring from the Public Prosecutor what were 
those reasons of State which impelled him to with¬ 
draw from the prosecution, and inasmuch as this 
was not done, the order of the Court below is cer¬ 
tainly open to objection. 

(16) The next question is whether we should now 
ask the Public Prosecutor to disclose those reasons, 
or, if they are of a confidential nature to put in the 
affidavit of some responsible official of the Govt, to 
say so. It has to be borne in mind that the Govt, 
has already intimated its intention to withdraw 
the cases from the Special Criminal Court &, there¬ 
fore, the Special Rule of evidence which in the 
circumstances pointed out in S. 9 placed the burden 
of proof on the accused will not apply & the ordi¬ 
nary rule of evidence which places the burden of 
proof on the prosecution to prove all the Ingredi¬ 
ents of the offence will apply. Judged in the 
light of this principle we feel that in four of these 
five cases there does not seem to be any necessity 
for asking the Public Prosecutor to disclose the 
reasons or to have an affidavit to the effect that 
the reasons cannot be disclosed. The first of Wiese 
cases is No. 8, against Shri Jai Narain Vyas & Shri 
Shyam Krishna Vyas. The charge against Shri Jai 
Narain Vyas is that he dishonestly obtained 
Rs. 500/- as halting allowance for certain periods 
in November, 1948, from the Govt, of Jodhpur, 
while he had been drawing halting allowance from 
the Govt, of India for the same period, & further 
that he attempted to obtain a sum of Rs. 250/- as 
halting allowance for ten days in March, 1949, from 
the Govt, of Jodhpur, while he had drawn halting 
allowance from the Govt, of India for the same 
period. The charge against Shri Shyam Krishna 
is for abetting Shri Jai Narain Vyas. There is a 
further charge that these two embezzled Rs. 500/- 
out of Rs. 1,500/- taken as advance in March & 
April 1949. The element of dishonest intention ts 
an Ingredient of the offences both under S6 409 
k 420, & nothing has been said in the complaint 
as to what the explanation of the accused was in 
respect of these items. So far as the charge of 
drawing or attempting to draw halting allowance, 
when it should not have been drawn, is concerned, 
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it seems to us that this could have happened by 
mistake. We also feel that if a person of the 
status of Shri Jai Narain Vyas were to say in a 
Court that the halting allowance was drawn or a 
bill for it was prepared u signed by oversight, the 
statement would, in all probability, be accepted. 
It seems to us, therefore, unnecessary to call for the 
amplification of the reasons in connection with 
this matter. It aiso cioes not appear worthwhile 
having further investigation into this matter of 
halting allowance in these circumstances. As to 
the other matter of embezzlement of Rs. 500/-, no 
details of it have been given in the complaint, & 
the question may be merely of accounting. We 
are, therefore, of opinion that so far as Case No. 8 
against Shri Jai Narain Vyas & Siiri Shyam 
Krishna Vyas is concerned, there is no necessity 
of calling lor the amplification of the reasons, & 
that the withdrawal should be allowed & the order 
of 19-1-1951, with respect to this case should stand. 

(17) Then we come to the two cases Nos. 6 & 7, 
in which Shri Mathura Das Mathur, Shri Dwarka 
Das Purohit, & Shri Mohan Lai Sanghi are parties. 
These two cases are of the same kind. The cnarge 
against Shri Mathur & Shri Purohit is that they 
took a Chevrolet car irom Shri M. L. Sanghi, & 
passed a claim of his for Rs. 1,30.000/-, & this was 
done with improper motives, without proper consi¬ 
deration being paid for the cars. The complaints, 
however, show that each car was worth Rs. 12,000/-, 

& in each case Rs. 6,000'- were paid in cash. 

& for the balance an old car was given. There is 
no allegation in the complaints that the cash 
amount was never paid, 6: bogus receipts were 
obtained. In one case the complaint is that the 
old car that was given for Rs. 6,000/- was only 
worth Rs. 4,500/-, while in the other case, it was 
only worth Rs. 2,000/-. The value of an old car 
is after all a matter of opinion, & it seems to us 
that though there might be some ground for sus¬ 
picion, because of the payment of a large sum 
of money soon after this transaction had taken 
place, it is not worthwhile asking the State for 
amplification of the reasons in the circumstances. 
The order, therefore, of 19-1-1951, relating to these 
two cases will also stand. 

(18) Then we come to case No. 2 of 1950. The 
charge against Shri Dwarka Das Purohit & Shri 
Mukand Lai is that between November 1948, & 
April, 1949, they entered into a conspiracy to com¬ 
mit criminal breach of trust, & embezzled a major 
portion of a sum of Rs. 3,200/-, which had been 
drawn as Travelling Allowance Advance. We must 
say that the complaint in this case does not dis¬ 
close any details at all, & the question would ap¬ 
parently be one of accounting. If in such circum¬ 
stances, the State decided to withdraw the com¬ 
plaint, we do not think it necessary to call for 
any amplification of the reasons. The withdrawal 
is allowed, & the order of 19th January will stand. 

(19) The last case is No. 9 of 1950, against Shri 
Mathura Das Mathur & Shri Kapur Chand Mangal. 
The charge against them is that they submitted 
false travelling allowance bills, & thereby cheated 
the Govt, of the former State of Jodhpur, & also 
embezzled a sum of Rs. 3,100/- which had been 
obtained by them as Advance Travelling Allowance. 
So far as the amount of Rs. 3,100/- is concerned, 
this case stands on the same footing as the case 
against Shri Dwarka Das Purohit & Shri Mukand 
Lai. If the matter stood at that, there would 
have been no necessity for calling for any amplifi¬ 
cation of reasons in this case either. But we further 
find that details have been given of amounts drawn 
through false travelling allowance bills, & some evi¬ 
dence has also been recorded. It seems to us that it 
is necessary to call for amplification of the reasons, 
which have led the Public Prosecutor to withdraw 
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these specific charges. The nature of these charges 
is such that we do not think that there should 
be any ground for the Puoiic Prosecutor to with¬ 
hold the reasons for withdrawing these charges. 
It may very well be that the State is now satisfied 
that the travelling allowance bills were not false. 
But if that is so, they should say so. In any case, 
even if there are any confidential reasons for with¬ 
drawing this case, some responsible oificer should, 
in our opinion, file an affidavit to that effect. So 
far, therefore, as this case is concerned, we call 
upon Die State of Rajasthan to give us the reasons 
which impelled them to withdraw it, or to file an 
affidavit that they cannot disclose the reasons be¬ 
cause they are confidential. We shall pass final 
orders in this revision after the above order has 
been complied with by the State of Rajasthan. 

(20) We may, in the end, mention an argument, 
which was advanced on behalf of Shri Jai Narain 
Vyas, Shri Mathura Das Mathur, & Shri Dwarka 
Das Purohit. It was urged on their behalf by Mr. 
Chiranji Lai that the Special Judge had no juris¬ 
diction to try these cases, & in any case, even if he 
had jurisdiction to try case No. 2, he had no juris¬ 
diction to uy cases Nos. 6 to 9. We do not propose 
to dispose of this objection at this stage. We 
shall do so, if necessary, after the State has com¬ 
plied with the order relating to case No. 9. 

(21) ORDER: An application has been filed by 
the Govt. Advocate giving some reasons for the 
withdrawal of case No. 9 against Shri Mathura Dass 
Mathur & Shri Kapurchand Mangal. In addition, 
an affidavit has been filed, sworn by the Law Secre¬ 
tary to the Govt, of Rajasthan, to the effect that 
there are some other reasons of State which It 
would not be desirable to disclose in the public 
interest. In view of the reasons disclosed & also 
in view of the affidavit of the Law Secretary, we 
are of the opinion that case No. 9 against Shri 
Mathura Das Mathur & Shri Kapurchand Mangal 
should also be allowed to be withdrawn. We allow 
this & the order dated 19-1-1951 would stand. 

(22) This revision is accordingly dismissed. 

K.S. Revision dismissed. 
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(JODHPUR BENCH) 

WANCHOO, C.J.. AND BAPNA, J. 

Nathmal, Appellant v. The Board of Revenue , 
Rajasthan , Jaipur and others, Respondents. 

Civil Miscellaneous Petition No. 29 of 1950, D/- 
C-9-1951. 

Constitution 0 / India, Article 22G — Certiorari, 
writ of against Board of Revenue — Board of 
Revenue Ordinance <XXII (22) of 1949), Section 13 
(2) — Rules under — Rule 6 — Validity. 

A second appeal icas filed before the Board of 
Revenue. It teas set for hearing before a single 
member, Board of Revenue, who after hearing the 
parties passed judgment as follows: “For these 
reasons as given above, I would, subject to the con¬ 
currence of my learned colleague, allow the appeal 
The file of the case teas passed on to the other 
member of the Board of Revenue who by his order 
agreed with the first member. The second member 
recorded his opinion concurring with the opinion 
of the first member without hearing the parties 
or giving notice of hearing to them. 

1 Held ' that the Board of Revenue fiad acted in 
excess of the jurisdiction conferred upon it. Itules 
or general or special order of the Government cc/uld 
only be those consistent with the provisions of the 
Ordinance. Rule 6. purported to authorize two mem¬ 
bers to hear a case without forming a bench. I his 
rule uxis contrary to the provisions of Sub-s. (1) oj 
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S 13 which provided only two modes of hearing 
either by a member of the Board sitting singly, or 
by a bench of the Board consisting of two or more 
member!,, and was therefore, invalid. Further R. o, 
even as it stood did not say that the second mem¬ 
ber could express his opinion without giving a 
notice of hearing to the parties or hearing them 
should they appear and wish to be heard, and the 
procedure adopted was not authorized even accora- 
ing to the Rules as they were. The Rajasthan 
Board of Revenue was a body Iiaving two junctions 
one oj which was administrative and executive, and 
the other, judicial. The matter tliat came bejorc 
the Board was disposed oj in the exercise oj its 
judicial junction. Hence a writ of ceriorari could 
be issued. Case law discussed. 

(Paras 6 t 8, 10 , 11. 19, 23) 
Mansha Ram, jor Respondent No. 1. Dashrath 
Mai, jor Respondent No. 2. 

Cases rejerred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’50) AIR (37) 1950 S C 222: (1950 SCR G21) 

(Pr 19) 

C38) AIR (25) 1938 Cal 385: (ILR (1938) 1 Cal 476) 

(Pr 21) 

(’32) AIR (19) 1932 Mad 529: (55 Mad 942) 

(Prs 13, 14) 

(’34) AIR (21) 1934 Mad 231 : (56 Mad 579) 

(Prs 13, 15) 

(’51) AIR (38) 1951 Mad 276: (1951-2 Mad L J 399) 


(Pr 13) 

('51) AIR (38) 1951 Mad 272 (Pr 16) 

C51))Writ Appln No. 44 of 1951, D/- 17-7-1951 iRaj) 

(Pr 18) 

(1906) A C 535: (75 L J P C 73) (Pr 21) 

(1915) A C 120: (84 L J K B 72) . (Pr 17) 

(1863) 14 C B (NS) 180: (32 L J C P 185) (Pr 21) 
(1879) 11 Ch D 353: (49 L J Ch 11) (Pr 21) 

(1880) 13 Ch D 346: (28 W R 367) (Pr 21) 

(1880) 14 Ch D 471: (49 L J Ch 268) (Pr 21) 
(1874) 9 Ex 190 (Pr 21) 

(1924) 1 K B 171: (93 L J K B 390) (Pr 19) 


Additional Commissioner for disbelieving the 
entries in the Government record. In my opinion^ 
the Nazim's decision is correct. 

For reasons given above, I concur in the oiclei 
that my learned brother proposes to make. 

This order was recorded by Mr. Kherie on the 29ih> 
of September, 1950. 

(3) In the present petition by Nathmal, it is con¬ 
tended that Shri Lai Sinha, a member of the Board 
of Revenue, heard the case at Udaipur on 22nd. 
September 1950, on which date he passed the oraer 
mentioned as aforesaid. The acceptance of the 
appeal subject to the concurrence of his learned 
colleague, who did not hear the case, and v/as not 
sitting on the Bench with Shri Lai Sinha. was* 
illegal. The passing of judgment by Shri A. A. 
Kherie at Jaipur on 29th September 1950 without 
notice to the defendant petitioner, or hearing him, 
has again been challenged as being illegal It is- 
argued that the alleged judgment of the Board of 
Revenue is _io judgment at all and the case be sent 
for by the High Court for decision by that Court, 
or the Government of Rajasthan be directed to 
appoint a Tribunal consisting of members oriicr 
than those who purported to decide the case as 
members of the Board, for decision in this case. 

(4) The Board of Revenue opposed this petition 
and contended that the procedure adopted by the- 
two members of the Board was in accordance with 
the provisions of the Board of Revenue Ordinance 
(No. XXII of 1949) and the Rules made by the 
Government on 2nd November 1950 under Section 
13, Sub-section (2) of that Ordinance. Reference 
was also made to the distribution of work made 
by the Chairman, Board of Revenue, on November 
4, 1949, between different members of the Board. 

(5) The respondents Khwaja Hussain and others 
supported the Board of Revenue. 

(6) On a careful consideration of the provisions 
of the Ordinance and the Rules made thereunder, 
it is clear that the Board of Revenue in this case* 
had acted in excess of the jurisdiction conferred! 
upon it. 


BAPNA, J.: This is a petition for issue of a writ 
of certiorari in respect of a case decided bv the 
Board of Revenue. 

(2) One Nuruddin filed a suit for redemption of 
a mortgage of certain agricultural land against 
Nathmal, in the Court of Nazim, Nimbahera. ‘Ihe 
Nazim decreed the suit for redemption subject tc 
payment of Rs. 701/- by the plaintiff. Nathmal filed 
an appeal before the Commissioner of Udaipur whe 
transferred it to the Additional Commissioner, and 
the latter allowed the appeal and dismissed the suit 
Nuruddin had died in the meantime and Khawaja 
Hussain and others, legal representatives of said 
Nuraddin, filed a second appeal before the Board 
oi Revenue. It was set for hearing before Shri Lai 
K Sa ^ wat u Member, Board of Revenue, who 

^ n0t ^ With the 
Commissioner and passed Judgment on 

u P holdin g the decision of 

S hSt^'J 1 g?“ ,Kri ■ n » portly 

reasons as given above, i would, subject 

tolng the suit for redemption ofThe aS 

S e o “ e , 0f the case was passed on to Shri A. A 
Kherie, the other member of the Board of Revenue 
with Shri Lai sinha and the ope2 
WrUons of his order Is as under- P 

m y leaned brother, I agree 
. with him that there was no Justification for the 


(7) Section 13 of the Board of Revenue Ordi¬ 
nance, 1949, is as follows: 

'Section 13: (1) Except as otherwise provided bv 
or under this Ordinance or by any other law or 
enactment for the time being in force in the 
whole or any part of Rajasthan and subject to 
any rules made in that behalf or the general 
or special orders of the Government, the juris¬ 
diction of the Board may be exercised: 

(a) by the Chairman or any other member of the 
Board, sitting singly, or 

(b) by a Bench of the Board, consisting of two 
or more members. 

(2) Subject to any rules made in that behalf or 
the general or special orders of the Government, 
the Chairman may distribute the business of the 
Board and make such territorial or other divisions 
of its Jurisdictions as he may deem fit. 

(3) Every order made or act done under sub-sec¬ 
tion ( 1 ) or in accordance with the distribution 
or division made under subjection ( 2 ) shall be 
deemed to be the order or act, as the case may 
be, of the Board.” 


(8) It may be pointed out that the restrictions to 
the exercise of the Jurisdiction of the Board, by the 
Chairman, any member of the Board mentioned in 
the opening words of the Sub-section (1) of Section 
13 of the Ordinance are two-fold; ( 1 ) “As otherwise 
or under this Ordinance or enactment 
«“• to force in the whole or any 

5SL^« and w (2) “Subject to any rules 

made In that behalf or the general or special orders 

of the Government.” it is sometimes laid down in 
an enactment that a particular matter shall be 
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heard by a Bench consisting of not less than so 
jnanv members. The first restriction is of this 
kind. The second restriction is by rules or orders 
of the Government. These Rules or General or 
ISpecial Orders of the Government could only be 
jthose consistent with the provisions of the Ordi- 
Inance. They may, for instance, provide for part¬ 
icular classes of cases to be dealt with by the 
Chairman or any other member of the Board sitting 
singiy or by a Bencn of the Board. The provisions 
of Sub-section (2) to a certain extent overlap the 
provisions of Sub-section tl), inasmuch as, the 
Chairman is also authorised to distribute the busi¬ 
ness of the Board subject to any rules made in that 
behalf or the general or special orders of the 
Government, According to Sub-section (2) also, 
there can be rules or any general or special orders 
of the Government as to what classes are to be 
dealt with by the Chairman, any member of the 
Board sitting singly or by a Bench of the Board. 
But the Rules or the general or special orders of the 
Government in this case also have to be consistent 
with the provisions of the Ordinance. The Chair¬ 
man of course under Sub-section (2) distributes 
business to particular members at his discretion. 
Such distribution of business was done by him by 
Notification No. 45/BR of 4th November 1949 ap¬ 
pearing in tile Rajasthan Raj-Patra of the same 
date. None of the restrictions mentioned in Sub¬ 
section ( 1 ) have however been brought to our notice 
and it is, therefore, clear that where a case is dealt 
with by the Chairman or a single member or a 
Bench, the decision of the Chairman, the member 
or the Bench is that of the Board and 
would be final under S. 11 of the Ordinance. 
There is no provision in the Ordinance 
whereby any case is heard by a single 
member could be operative and valid (sic). The 
procedure adopted in this case was sought to be 
supported in the rules framed by the Government 
by Notification No. F-20-G0) Rev/50, dated 2nd 
November 1950. These rules purport to have been 
framed under Sub-section (2) of Section 13 of the 
Ordinance, and are as follows: 

Rule 1. The following classes of cases may be 
heard and disposed of by a single member: 

(1) Miscellaneous applications. 

(2) Applications for setting aside an order of dis¬ 
missal for default by the Board or an ex 
parte decision given by the Board. 

<3) Applications for review of Judgments or 
orders passed by a single member of the 
Board. 

(4) Applications for transfer of cases under the 
relevant sections of the different Tenancy 
and Land Revenue Acts. 

Rule 2. The orders passed by a single member in 
cases of the nature specified in rule (i) shall be 
final. 

Rule 3. In other cases, where a single member 
hearing a case upholds the decree of the lower 
Court, his decision shall be final. 

Rule. 4. No decree or order coming under the con¬ 
sideration of the Board on appeal, revision or re¬ 
ference, shall be modified or reversed without the 
concurrent judgment of two members. 

Rule 5. Whenever an order or decree is modified 
or reversed on appeal, revision or reference, the 
judgment or order shall be signed by both mem¬ 
bers concurring therein. 

Rule 6. The members who hears a case singly and 
considers that the decree or order of the lower 
Court should be reversed or modified, shall re¬ 
cord his judgment or order as the case may be, 
and send it to the other member for expression 
of opinion. If the other member concurs, the 
Judgment or order shall be deemed to be the 
judgment or order of the Board. Ih cases of dis¬ 


agreement between the two members, the case 
shall be referred to the Chairman and be disposed 
of in accordance with the provisions of Section 15 
of the Ordinance. 

Rule 7. If any case heard by a single member in¬ 
volves any question of law, or custom having the 
force of law, or of the construction of any docu¬ 
ment it may be referred to a Full Bench in ac¬ 
cordance with Section 14 of the Ordinance.” 

(9) The numbering of the rules has been done 
by us, but does not appear in the Notification. 


(10) The above Rules, when closely examined, 
show that in Rule 1 certain matters were authorized 
to be heard and disposed of by a single member. 
These matters do not include a second appeal. 
Rule 2 refers to orders in cases described in Rule 1 
Rule 3 purports to make the decision of a single 
member final in any case where he upholds the 
decree of the lower Court. No express power is 
conferred by the Rules upon a single member to 
hear an appeal or revision against a decree but Rule 
3 may be construed as giving an implied power to 
do so. Rule 4 purports to lay down that a single 
member of the Board could not by himself modify 
or reverse a decision of the lower Court on appeal, 
revision or reference to the Board, but such reversal 
or modification required a concurrent judgment of 
two members. Rule 6 lays down the procedure to 
be followed by a single member hearing a case and 
coming to the conclusion that the judgment of the 
lower Court requires to be reversed or modified. The 
rule says that a single member shall record his 
judgment or order as the case may be and send it 
to other member for expression of his opinion. If 
the other member concurs, the Judgment or order 
shall be deemed to be judgment or order of the 
Board. Rule 6, thus, purports to authorize two 
members to hear a case without forming a bench. 
This rule is contrary to the provisions of Sub-section 
(i) of Section 13 which provides only two modes 
of hearing, (i) either by a member of the Board 
sitting singly, or (ii) by a bench of the Board con¬ 
sisting of two or more members, and is, therefore, 
invalid. 

(11) Again, in the present case, it is conceded 
that the second member Mr. Kherie recorded his 
opinion concurring with the opinion of Mr. Lai 
Sinlia without hearing the parties or giving notice 
of hearing to them. If the concurrence Judgment 
referred to in Rule 4 was one which had to be 
given by two members forming a bench, there is 
do doubt that the parties would have been given 
notice of hearing and if they had appeared, the 
Bench would also have given them a hearing. But| 
Rule 6, even as it stands, does not say that the 
second member can express his opinion without] 
giving a notice of hearing to the parties or hearing 
them should they appear and wish to be heard, 
and the procedure adopted is not authorized even 
according to the Rules as they are. 

(12) It appears reasonable that If the case is to 
be heard by two members, the party should have an 
opportunity of convincing either of them about the 
strength of his case. It is possible that while the 
member who first heard the case could not be con¬ 
vinced by a party, the second member could be so 
convinced and in that case the party would secure 
a disagreement between the two members and have 
thereafter, the right to address the third member 
before whom the case may be placed under Section 
16 of the Ordinance. It was, therefore n ^ e5 jf al ^ 
in this case that notice of hearing should have 
been issued to the parties and opportunity allowed 
to them to be heard by the second member as wen. 

(13) The learned Government Advocate relied cm 
•Khumaraswami Mudali v. Muniratna Mudali, AIR 

(19) 1932 Mad 529; 'Ratnamala. P at *“^“ e 7 Q ,, v ; 
Rayats of the Mandasa Zamindari, AIR (21) 19J* 
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Mad 231, and 'In re V. Shanmuga Mudaliar', 
AIR (38) 1951 Mad 276 for his contention that 
the Board of Revenue had not acted without juris¬ 
diction or in excess of its jurisdiction. All these 
cases are distinguishable on facts. 

114) In AIR (19) 1932 Mad 529, the rules of pro¬ 
cedure before the Board of Revenue provided for 
hearing of parties in certain matters, but provided 
that it will not hear either petitioners or their 
counsel in person in other matters. The matter 
before the Board was one in which the Board laid 
down that it will not hear tbe petitioner. In that 
view, it was held that the Board of Revenue had 
not exceeded its jurisdiction in giving a judgment 
without hearing the parties. 


(15) In AIR ( 21 ) 1934 Mad 231, the case was 
under the Madras Estate Land Act (1908), and the 
appeal had been presented under Section 171 of 
that Act. The learned Judges referred to Sections 
169, 170 and 172 of the Act in which provisions 
existed for giving reasonable notice to the parties 
and affording opportunity to hear them; while 
under Section 171 such a provision was missing and 
their Lordships held that this could not have been 
by chance and that, therefore, the Board of Revenue 
had not exceeded its jurisdiction in not hearing 
the petitioner in the case. 

(16) In AIR 1951 Mad 272, the petition before 
the Board of Revenue was one in revision and it 
was held that the party was not entitled as of 
right to be heard by the Board. There is also 
mentioned that the petitioner had stated all the 
grounds of objection in his petition and it was 
deemed that the party had sufficient opportunity to 
state its case. 

(17) Another case cited by the learned Govern¬ 
ment Advocate was 'Local Government Board v. 
Arridge’, (1915) A C 120. This case is also not re¬ 
levant as the decision was based on the particular 
language of the Housing Town Planning Act of 
1909. According to their Lordships, the Government 
Board had handled the case with extreme patience, 
with scrupulous regard to their statutory duties 
and to the rights of all concerned. The Govern¬ 
ment Board, in this case, was an organisation with 
executive functions and resembled a department 
of the State. 


(18) After the arguments were over, another ca 

T £ e ®f venue Board of Rajastha 
WritAp^. No. 44 of 1951), decided on 17th 

irhJwi’ 5 y ,^ e Jaipur Bench came to our notl 
Jud |es were of opinion that there w 
no Illegality in the procedure adopted by the Boa 

is ac “ rdance wlth Rule 6 of the Ru! 
G ? ve ™ ment on 2 " d of Novemfc 
M referred.to in the earlier part of the jud 
decision is, however, distinguishat 

Board was a revision arisl: 
out of a petition filed before a Sub-divisional Ofllr 
under Section 7 of the Rajasthan ^Protection 

J"jfm SS i 940 (No - K of 1949.) Und 
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no right to be heard^thn.^ parties had obvious 
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(19) As to the power of this Court to issue writ 
of Certiorari reference may be made to ‘Province of 
Bombay v. Khushaldas Advani’, AIR (37) 1950 S C 
222. Their Lordships of the Supreme Court follow¬ 
ed the dicta of Atkin, L. J., in the 'King v. Electri¬ 
city Commissioners’, (1924) 1 K B 171: 

•'Where anybody of persons having legal authority 
to determine questions affecting the rights of 
subjects and having authority to act judicially 
act in the excess of their legal authority, they 
are subject to the controlling jurisdiction of the 
King's Bench Division exercised in these writs.*’ 
Das J., at page 250 further observed that the law 
is now well settled that a writ of certiorari will 
lie to control a statutory body if it appears to act 
without jurisdiction or in excess of it or in violation 
of the principles of natural justice that on a true 
consideration of Statute creating a body, it can be 
said to be a quasi-judicial body entrusted with 
quasi-judicial functions. It need hardly to be stated 
that the Rajasthan Board of Revenue is a body 
having two functions one of which is administra¬ 
tive and executive, and the other is judicial. The 
matter that came before the Board and with which 
we are now dealing, was disposed of in the exer¬ 
cise of its judicial function. 


( 20 ) It was not brought to our notice that the 
Rajasthan Board of Revenue had framed any Rules 
under Section 18 of the Ordinance regulating the 
procedure of the Board in the transaction of its 
business. In the absence of any such Rules, in a 
case like the present which was a second appeal 
in a suit for redemption of agricultural land, it 
would be safe to presume that the Board in the 
exercise of its judicial function was to follow the 
procedure laid down in the Code of Civil Procedure 
m the matter of hearing appeals, and the Board 
was, therefore, bound to afford an opportunity to 
support the judgment of the lower Court before 
proceeding to reverse that Judgment. 

( 21 ) Leaving aside the applicability of the proce- 
cure laid down in the Code of Civil Procedure in 
appeals of this kind, this one principle of natural 
justice is firmly established that where Judicial 

are t0 be exercised by a Court or by a 
Board, it is necessary that they must always give 
a fair opportunity to those who are parties in the 
controversy to correct or to contradict any relevant 
statement prejudicial to their view. Reference mav 
be made to ‘Indumati Devi v. Beneal Court of 

rsLJs f* 1938 o>i 
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or quasi judicial functions, the CourtViU interfere 

nonhfdkSi the eXercise of such functions in a 
manner - The obligation to give notice 
and ^earthe party affected was recognised in the 
case M of C°°P er v. Board of Works for the Wands- 

Zywt \i? IStnc r* (1863) 14 c B (NS) 180. His Lord- 
ship then referred to the observations nr r 

fafsanS h Et n D?R L t P °u nt ^ V ' L Associati °n De Bien- 

(i^*“ afSTp".?. La mkc De 

Si!' R "J Sher V - Keane ‘- G879) 11 Ch D 353 
Ch n ^R UCh T? re V - Earl of Wha ™eUffe\ (1880) 13 

seP, (1880) 14 Ch D 47 vi dSee Russe ll v. Rus- 
"It contains” he says- 

1*1 ew 

Justice by persons oltatan' Jutefwto 


60 Rajasthan Kesha v Lal v. Gaveria (Wanchoo C. J.) 


A.I.R. 


have judicial functions to perform which I should 
have been very glad to have had before me on 
both those Club cases that I recently heard 
namely the case of ‘Fisher v. Keane’, and the case 
of ‘Labourchere v. Earl of Whamcliffe.’ The 
passage I mean is this, referring to a committee: 
"They are bound in the exercise of their 
functions by the rule expressed in the maxim 
‘Audi alteram partem’, that no man should be 
condemned to consequences resulting from alleged 
misconduct unheard and without having the op¬ 
portunity of making his defence. This rule is not 
confined to the conduct of strictly legal tribunals, 
but is applicable to every tribunal, or body of 
persons invested with authority to adjudicate 
upon matter involving civil consequences to in¬ 
dividuals." 

(22) The petition is therefore allowed. The de¬ 
cision of the Board, dated 22nd of September by 
Shri Lai Sinha and the concurrent judgment dated 
29th of September 1950 by Mr. Kheri are, therefore, 
set aside. The case will go back to the Board of 
Revenue for a re-hearing in accordance with law. 

(23) We are aware that provisions similar to Rule 
4 of the Rules exist in the U. P. Land Revenue Act, 
but even in that Act, there is no provision that 
the two members of the Board shall proceed to 
pass a judgment without hearing the parties. It 
was stated at the Bar by the Government Advocate 
that in Uttar Pradesh there was a practice similar 
to that followed in this case. Whatever may have 
been the practice, the illegality is apparent, and 
Article 226 of the Constitution authorized the High 
Court to interfere and pass proper orders, and to 
issue a writ in a proper case for correction of the 
illegal exercise of jurisdiction by judicial tribunals. 
There will be no order as to costs. 

D.H. Petition allowed. 
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(JODHPUR BENCH) 

WANCHOO. C. J. AND BAPNA. J. 

Keshav Lal, Petitioner v. Gaveria, Opposite Party. 

Criminal Misc. Case No. 7 of 1951, D/- 20-8-1951. 

Criminal P . C. (1898), Ss. 369, 561A — Dismissal 
o) criminal case lor default — Restoration — Power 
of High Court. 

So far as the question of restoration, strictly so 
called, is concerned, there is no provision in the 
Code of Criminal Procedure which empowers a cri- 
minal Court to restore a criminal case once it has 
been finally decided. The power of restroation has 
to be specifically conferred, as is the case in the 
Code of Civil Procedure, before it can be exercised 
by a Court, 

It is, however, the duly of the Court on the cri¬ 
minal side to decide a criminal matter on the 
merits whether a party or his pleader is present or 
not and though there can be no restoration in a crx- 
jninal case, the High Court has the power under 
S. 561A to make such orders as are necessary in the 
interests of justice. 

Thus, where a Criminal revision is dismissed for 
default without going into its merits and there 
is no fault on the part of tlie applicant's lawyer 
who was waiting in the Court in which the case 
was listed, the High Court should exercise its power 
under S. 561A to secure the ends of justice so that 
the revision may be disposed of after considering 
the grounds raised. (Paras 4, 7) 

Anno: Cri. P. C., S. 369 N. 5, S. 561A N. 5. 

Pyara Lai, for Petitioner; Sumer dan, Public Pro¬ 
secutor, lor Opposite Party. 


Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after The Indian Cases) 

C48) AIR (35) 1948 All 106: (49 Cri L Jour 56) 

(Pr 5> 

C49) AIR (36) 1949 All 176: (50 Cri L Jour 228) 

(Pr 6) 

C09) 3 Ind Cas 393: (10 Cal L Jour 80) . (Pr 4> 

WANCHOO, C. J.: This is an application by 
Keshav Lai in the following circumstances: 

(2) The applicant had filed a revision in this 
Court. That application was listed for admission 
on the 17th of January, 1951. The order of Gupta 
J on that hate was in these words: 

‘ Petitioner and his counsel absent despite service. 

There is no one to press this petition which is 

hereby dismissed, in limine.” 

Thereupon, the present application was made on 
the same day by Keshav Lai in which it was pointed! 
out that the case was listed in the listofBapna J. 
The counsel therefore waited in the Court in which 
Bapna J. was working in a Division Bench. Before, 
however. Bapna J. could be free from the Division 
Bench, the counsel was surprised to learn that the 
case had been sent to the Court of Gupta J. The 
counsel then rushed to the Court of Gutpa J. but 
by then the revision had been dismissed by the 
order which has been set out above. Consequent¬ 
ly, it was prayed that the revision be restored. 

(3) The matter came up before Gupta J. on 24th 
of January, 1951. He has referred the question, 
whether a criminal revision dismissed for default 
as in this case should be restored, to a Division 
Bench and that is how the matter has come before 


is. 

(4) So far as the question of restoration strictl; 

;o called, is concerned, there is no provision ii 
he Code of Criminal Procedure which empowers 
i criminal Court to restore a criminal case once it 
:as been finally decided. The power of restoration 
las to be specifically conferred, as is the case in 
he Code of Civil Procedure, before it can be exer- 
•ised by a Court. But this, however, does not dis¬ 
pose of the matter. We have already set out the 
irder passed by Gupta. J and the contention of 
he learned Counsel for the applicant is that it is 
he duty of a criminal Court which is seized of a 
rlminal appeal or revision, to decide it on the 
nerits This is implicit in the words of Section 369> 
vhich forbids a Criminal Court from in any way 
altering or reviewing its judgment when it has 
Deen signed except to correct a clerical error. We. 
nay. in this connection, refer to the case of 'BIB- 
HUTY MOHAN ROY v. DASIMONIDASSI’, 3 Ind 
Sas 393. There also a revision which had been ad¬ 
mitted was dismissed for default. The learned 
Judges held that in those circumstances there had 
been no judgment and the Court had not con¬ 
sidered the grounds on which the rule had been 
granted and had not come to the conclusion whe¬ 
ther all or any of those grounds failed. « was 
also pointed out that it was open to the Court to 
determine the questions raised withoufl hearing 
Counsel but the learned Judges did not do this 
for on the face of the order it appeared that it 
was made only because no one had appeared ii 
was further held that the Court had Jurisdiction to 
rehear the case and give a judgment under tne.e 
circumstances. 

(5) No reference was made to SecUon56!-A 
this judgment because it is of the year 1909. lh 
position today is much stronger because Section 
561-A provides that the Highi CourtJias po 
make such orders as may be necessary o g { 
effect to any order under this Code or .J® 

abuse of the process of any Court or otherwise 
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secure the ends of Justice. We may in this con¬ 
nection refer to two recent cases decided by the 
Allahabad High Court. The first of these is 'SRI 
RAM V. EMPEROR', AIR (35) 1948 All 106. In 
that case, a revision had been heard on the merits 
and dismissed. Later, an application was made 
to the effect that a certain provision of the law 
had been overlooked the effect of which was that 
the maximum sentence to which the applicants 
could be sentenced was three months. In fact, the 
applicants were sentenced to more than eighteen 
months rigorous imprisonment. When this fact 
was brought to the notice of the Court, the sen¬ 
tence of imprisonment was reduced from eighteen 
months to three months’ rigorous imprisonment 
under the provisions of Section 561-A. In fact, 
therefore, there was an alteration of the previous 
judgment but the learned Judges pointed out that 
this power was vested in the High Court particularly 
in view of the words "Save as otherwise provided 
by this Code" with which Section 369 begins. 

(6) The next case Is 'CHANDRIKA v. REX’, AIR 
(36) 1949 All 176. That was an appeal before the 
High Court and the Counsel was told that it would 
be fixed for hearing on the 5th of July, 1948. By 
mistake it was fixed for hearing on the 25th of 
June and the Counsel naturally failed to appear. 
Thereupon, it appears, that the Government Advo¬ 
cate was heard and the appeal was decided on 
merits. Later the Counsel applied that there had 
been a mistake of the office in listing the appeal 
for hearing on the 25th of June and prayed that 
he might be heard. Under the proviso to Section 
421 (1), the appellant or his Pleader has to be given 
a reasonable opportunity of being heard in support 
of the appeal before it is dismissed. It was held 
that in view of the mistake made by the office, the 
appellants’ Counsel had not been given a reason¬ 
able opportunity of being heard in support of the 
appeal. Thereupon, the order which had been 
passed dismissing the appeal was set aside and the 
appeal was put down lor re hearing. The learned 
Judge relied upon Section 561-A of the Code of 
Criminal Procedure and pointed out that in the 
interests of Justice, it was necessary that the appeal 
should be re-heard. 

present case also it is, in our opinion, 
the duty of the Court on the criminal side to 
decide a criminal matter on the merits whether a 
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(JODHPUR BENCH) 

WANCHOO C. J . AND BAPNA J. 

Hukmi Chand Appellant v. Mt. Bhanwari , 
Respondent. 

Civil Misc. First Appeal No. 2 of 1950, D/- 
13-7-1951. 

Succession Act (1925), S. 278 — Grant of let¬ 
ters of administration with wilt annexed—Duty 
of Court — Right oj testator to dispose of properly 
under trill — Whether can be considered in 
grant of letters . 

In proceedings relating to probate or to the 
grant of letters of administration with the unit 
annexed, it is not the business of the Court to 
take into consideration the property which may 
be devised by the testator or whether he had a 
right to dispose of his property under the will. 
All that the Court has to decide in such cases is 
that the will had been executed by the testator 
and he had the capacity to understand the 
nature of the Act, or that the Act was not 
vitiated by fraud, or undue influence, or defects 
of that nature. AIR (28) 1941 Bom 60 and 
AIR (18) 1931 Lah 130, Rel on. (Para 3) 
Anno: Succession Act, S. 278 N. 1. 

Radha Mohan, for Appellant; Chand Mai, for 
Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’29) AIR (16) 1929 PC 45: (8 Pat 382) 

C37) AIR (24) 1937 PC 101: (64 Ind App^J 

(Pr 4) 

(’41) AIR (28) 1941 Bom 60: (192 Ind Cas 

681) (p r 3 ) 

(’31) AIR (18) 1931 Lah 130: (132 Ind Cas 
527) (Pr 3) 

BAPNA J.: This is an appeal against an 
order of the District Judge, Nagaur, refusing 
to grant letters of administration with the will 
respect of the estate of one 
Lakshmi Chand of Nagaur. 

(2) Hukmi Chand, who is the brother of tho 
deceased Lakshmi Chand, applied to the Dis- 

K f ° r -if rant of j etters of administra- 

^ th v wlU annexed, and produced a wil) 
stated to have been executed by Lakshmi 
Chand on the 15th of January, 1948. The will 
was a registered one. having been redsteTed 

d"ed on the °1 ltHf^’ k 948 ‘ Lakshmi Chand 
aiea on the 11th of February, 1948, and the 

1948 tl0n Th^ a nprr Sented 0n the 31st of August 
.1948. The petition was opposed by Mt Bhan- 

of Lakshmi Chand. The leaded 

iv iC i Ju * g f t ound that the will had Ken 

LakshS TcHL hy Laks t hmJ Chand - and that 
i^aKsnmi Chand was not so ill on the date ac 

to be in full possession of his senses He 

however, refused to grant the letters of 

the annexe d on the "round 
that the testator purported to dispose nf° 

property which was a coparcenarynrSLlf* 
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that (amongst?) Digamber^ i«ir. He a so 
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(3) It may be stated at once that in proceed¬ 
ings relating to probate or to the grant of 
letters of administration with the will annexed, 
it is not the business of the Court to take into 
consideration the property which may be 
devised bv the testator or whether he had a 
right to dispose of his property under the will. 
All that the Court has to decide in such cases 
is that the will had been executed by the 
testator and he had the capacity to understand 
the nature of the act, or that the Act was not 
vitiated bv fraud, or undue influence, or 
defects of' that nature. Reference may be 
made to Bai Parvatibai v. Raghunath Laksh- 
man\ AIR (28) 1941 Bom 60 and 'Bua Ditta 
Mai v. Devi Ditta Mai’, AIR (18) 1931 I.ah 
130. The learned counsel for the respondent 
accepted the proposition of law as stated above, 
and‘could not support the judgment of the 
lower Court on the basis it was given. He. 
however, contended that looking to the circum¬ 
stances of this case and the disposition of the 
property made by the deceased leaving nothing 
for his widow, it should be held that the testa- 
tor was not in a sound and disposing state of 
mind. He argued that it was most unnatural 
for a person to make no provision for a young 
wife when there was no quarrel or enmity 
between the husband and the wife. It was 
also stated that the testator had been suffering 
from tuberculosis for about five months, and 
he must have been in a very feeble state of 
mind, and could not realise the nature of ms 
act. He referred to the evidence recorded in 
the case, and argued that the testator was so 
ill during the period when the will had been 
executed that he could not understand 
that he was disposing of all his pro¬ 
perty without leaving anything for his 
wife. It was also argued that under the 
will, Hukmi Chand took the entire benefit of 
the estate of Lakshmi Chand, and as he was 
Jhe person who sent for the scribe and took a 
leading part in the execution and registration 
of the will, the burden of proof lay heavily 
upon him to show that the deceased fully un¬ 
derstood the nature of the disposition. # 

(4) We have gone through the entire evi¬ 
dence, and we agree with the lower Court that 
it has been fullv proved that Lakshmi Chanel 
had a sound and disposing state of mind at 
the time of the execution of the will, and that 
the will was brought into existence under the 
instructions and at the instance of Lakshmi 
Chand himself. (After discussing the evidence 
the judgment proceeded:) In 'Sarat 

Bibi v. Sakhi Chand*, AIR (16) 1929 PC 45, 
a certain provision in the will which was in 
favour of the scribe was held inoperative as 
on the evidence it was held that it had been 
inserted after the draft had been approved 
by the testator, and the final document had not 
been read over to him. In Mt. Biro \. Atma 
Ram’, AIR (24) 1937 PC 101, the Question was 
whether the will had been executed by the 
testator. The evidence of the scribe and 
attesting witnesses was full of cont , ra j lc V^ 
and the document itself was propounded after 
a lapse of 22 years, and had not been produced 
on various previous occasions, when it was 
natural to except that it would be produced. 

(5) The argument that no provision had 
been made for the wife and on that account it 
should be held that it was not the testators 
wishes which had been incorporated in the 
will, is also not correct. It is mentioned in 
the will that certain jewellery had been taken 
away by the wife and was not being returned 
under the influence of the father of the lady, 


•and it may have been thought proper by the 
testator to bequeath his estate to the brother 
rather than to the wife. Be that as it may, the 
evidence led by the petitioner is quite sufficient 
to prove that Lakshmi Chand was in a sound 
and disposing state of mind at the time of exe¬ 
cution of the will, and the respondent has failed 
to substantiate her objections. 

(6) The appeal is, therefore, accepted, the 
order of the lower Court is set aside, and 
letters of administration with a copy of the 
will annexed in respect of the estate of 
Lakshmi Chand mentioned in the petition be 
granted to Hukmi Chand. In view of the fact 
that the respondent is the wife of the deceased 
testator, we make no order as to costs. 

V.B.B. Appeal allowed. 
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(JODHPUR BENCH) 

WANCHOO C. J. AND BAPNA J. 

Udai Chand, Appellant v. Mt. Bakka and 
others, Respondents. 

Civil R.: 1st Appeal No. 16 of 1950, D/- 17-10-51. 

Bikaner State Pre-emption Act (1 of 1919), 
S. 10(1) Cl. (8) — 'Community *, meaning of — 
(Words and Phrases). 

The word Community 9 as used in S. 10 (1), 
Cl. (8) has not been used in its widest but res¬ 
tricted meaning viz. 'people organised into a 
social unit \ 

Persons belonging , for example, to the Chris¬ 
tian or Moslem religion will form communities 
by themselves. But in the case of Hindus , the 
restriction will have to go further because there 
are four well recognised 'Varnas’ among Hindus 
each of which may be said to consist of a body 
of persons organised into a social unit. 

' Hence where both the pre-emptor and the 
vendor are Hindus it must further be seen 
whether the two belong to the same 'vama. In 
this sense a 'Suthar * and an ‘OswaV cannot be 
said to belong to the same community for pur¬ 
poses of S. 10 (1), Cl. (8). (Para 7) 

Ugam Raj, for Appellant; Ganpat Singh, for 


Respondents. 
rases referred to: 

(Arranged in order of Courts, and in the 
rourts chronologically. List of foreign cases 
•eferred to comes after the Indian Cases). 

*48) Appeal No. 2 of 1948, D/- l-10-1948^(Raj) 

;»48) Appeal No. 49 of 1948, D/- 23-1-1948 (Raj) 

WANCHOO, C. J.: This is an appeal by 
Jdaichand against the decree of the , district 
Fudge of Bikaner dated 26th of May 1950 dis- 
nissing the suit brought by the plaintiff-appel- 

ant for pre-emption. .. . 

(2) The suit related to the pre-emption of a 
louse in the city of Bikaner # It belonged to 
>ne Ghewarchand Suthar. This man sold the 
iouse to Mt. Bakko wife of Senskaran Oswal. 
rhe plaintifF-appellant claimed pre-emption on 
he ground that his house was contiguous to the 
louse of Ghewar Chand and opened on the same 
fide and he was of the same community as one- 
var Chand and was therefore # entitled to pre¬ 
empt. Pre-emption was also ^Imed on another 
ground based on Cl. 7 of S. 10 (1) of the Hika- 
ner State Pre-emption Act (No -, I ,°/ fn 1 r p 1 llc . b in 
[hat ground is not being urgedl beta* us m 
appeal. Reliance is being placed entirely on 
Cl. 8 of S. 10 (1) of the Act. 
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(3) The suit was opposed by Mt. Bakko. She 
admitted that the plaintiff’s house was con¬ 
tiguous to that of her vendor and that the two 
houses opened on the same side but she denied 
that the plaintiff was of the same community 
as the vendor. She therefore, said that he 
could not take advantage of the eighth clause 
of S. 10 (1). The only question for decision, 
therefore, before the Court below was whether 
.the plaintiff belonged to the same community 
as the vendor and that is the question which 
we have also gone into. 

(4) Before we turn to answer that question, 
we should like to set out the eighth clause of 
S. 10 (1) which reads as follows: 

“The right of pre-emption shall vest eighthly 
where the sale is of a property contiguous 
to other properties in the owners of such of 
the latter properties as are contiguous to 
the property sold and open in the same 
direction: provided that only those bearing 
relationship to the vendor and failing them, 
those of the same community as the vendor, 
shall have a right of pre-emption.” 

The trial Court relying on a decision of the 
High Court of the former State of Bikaner 
dismissed the suit on the ground that the pre- 
.emptor did not belong to the same community 
as the vendor. The contention on behalf of 
the appellant before us is that the pre-emptor 
and the vendor, in fact, belong to the same 
community because they are both Hindus. The 
argument is that the word "community” used 
in this section is a very wide word and should 
be given the widest application and that, there¬ 
fore, every Hindu should be deemed to be a 
member of the same community. This view, 
however, was not accepted by the High Court 
of the former Bikaner State in an unreported 
case ‘Rangla v. Hanumanprasad*. Appeal No. 2 
of 1948. In that case, the vendors were Agar- 
wals and the pre-emptor was a Brahmin. It 
•was held that the two did not belong to the 
same community. In that case, reference was 
also made to an earlier decision of the Judicial 
Committee of the former State of Bikaner, 
‘Bajrangkd v. Gani\ Appeal No. 49 which was 
decided on the 23rd of January 1948’. In that 
the vendor was an Agarwal and the pre- 
emptor Bajranglal was a Maheshwari. It was 
held in that case that the two belonged to the 
same community. 

7 e have . 1 il ?, this case to interpret the 
thp d R;v^I nUn A t ^ 'j 11 may be mentioned that 

Vomrrmnifw” ACt u° eS I10t J define th <> Word 
fore T flL .^ nywher ® and we have, there- 
fore, to find its meaning as best as we can 

S/il er - enCe A d ^ tionaries and the eircurrw 
the n a ,.fi n , whlch J he wor d has been used in 
t h n e _,P art ^ lar action. In the Shorter Oxford 

he^ S !w D ct onary ' , tbe word “community" has 
Vn Th^ Ven a nu , mber of meaning as below 

ganised i£T» nalt ?-V (2) , A body of People 
unit? (xFrLJ \£ 0lltlc , al mu nicipal or social 
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(6) It will appear from these meanings that 
in its widest sense, the word ‘'community will 
include all the members of the public in the 
whole country but the word also has a res¬ 
tricted meaning and may apply either to all 
persons living in a particular place, for 
example, a town or a village or to all persons 
knit together by certainties which may be poli¬ 
tical, municipal or social. 

(7) It seems to us that the word commu¬ 
nity” as used in the eighth clause of S. 10 (1) 
has not been used in its widest but in its res¬ 
tricted sense. The word appears in a proviso 
in (hat clause and the proviso is meant to res¬ 
trict what would otherwise have been a general 
right given to everyone who has property con¬ 
tiguous to the property sold and opening in 
the same direction. The restriction that has 
been placed in the proviso is twofold. In the 
first place, the right of pre-emption has been 
given to relations and secondly, failing the re¬ 
lations. to persons of the same community. It 
seems to us, therefore, that the meaning to be 
attached to this word in the context in which 
it has been used should be restricted to people 
organised into a social unit. If that meaning 
is given, it is clear that persons belonging, for 
example to the Christian or Moslem religion 
will form communities by themselves. But in 
the case of Hindus, it seems to us that the 
restriction will have to go further because there 
are four well recognised ‘Vanias’ among Hindus 
each of which may be said to consist of a body 
of persons organised into a social unit. Fur¬ 
ther. considering that the right of pre-emption 
is given to the members of the same commu¬ 
nity when relations do not exist, it is clear that 
the restriction among Hindus must refer to 
these four well-defined Vanias. The judg¬ 
ment of the Judicial Committee of the former 
Bikaner State in which it was held that 
"Agarwals and Maheswaries belong to the 
same community” can be reconciled only on 
this principle with the later judgment of the 
High Court in which it was held that a Brahmin 
and an Agarwal belong to two different com¬ 
munities. We are, therefore, of opinion that 
where both the pre-emptor and the vendor arc 
Hindus, we have to restrict the meaning of 
the word "community” a little than in the 
ca*e of say. Moslems or Christians and must 
take into account whether the two parties 
belong to the same Varna or not. Applying 
this principle to the present case. we find 
that the vendor is a suthar while the pre- 
emptor is an Oswal. The two. therefore, do 
not belong to the same community and the 
trial Court was rieht in dismissing the suit 
for pre-emotion. The appeal is hereby dis¬ 
missed with costs to the vendees respondent. 

K.S. Appeal dismissed. 


A. I. R (39) 1952 Raiasthan 53 (C. N. 95.1 

(JODHPUR BENCH) 

WANCHOO C. J. AND BAPNA J. 


Shamsuddm , Applicant v. The State of Raia- 
appear relevant foF our "purpose" Sthan and others ' 

soe.ety at large. (2) A commonS* 11? 
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Civil Misc. Case No. 58 of 1951, D/- 19-9-51. 
Municipality — Elected member sendina hb 
resignation — Revocation of resignation — 
Competency of — Clubs. 

<c^ I f7 tfer , o/ . r ^ nation ** nt h 'J a member who 

‘ s „ duty elected to a Municival Board takes 

rc ? ci j £ thc letter b V the appropriate 
authority. And unless there is any law or gene- 
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ral principle to the contrary, the member can - 
not contend that the authority has no authority 
to act upon the letter of resignation when he 
had withdrawn it. Hals'oury's (Hailsham ) Laws 
of England, Vol IV, para 905 and Vol. XXI , 
paras 224 and 335. Rel. on. (Paras 3, 4) 

Chand Mai, for Applicant; Sumer Dan , for 
the State; Govind Narain . for Respondent No. 2. 

WANCHOO, C. .T.: This is an application 
by Shamsuddin under Art. 226, Constitution of 
India, for the issue of a writ in the nature of 
‘mandamus’ or prohibition or ‘certiorari’ to 
the State of Rajasthan. 

(2) The facts, which have led to this appli¬ 
cation, are not in dispute. The applicant, 
Shamsuddin, was elected as a member of the 
Nagaur Municipal Board on 10-9-1949 and his 
election was notified in the Rajasthan Raj- 

Patra dated 21-12-1949. The applicant worked 
as a member of the Board till January, 1951. 
Thereafter, it appears that he had to go to 
Bombay and stay there for a long time in con¬ 
nection with his business. He, therefore, sent 
his resignation from the membership of the 
Board by post from Bombay to the Collector 
of Nagaur on 8-6-1951, and this was received 
by the Collector on 12-6-1951. Shortly after¬ 
wards. the applicant found that he would not 
have to stav longer in Bombay. Therefore, on 
23-6-1951, he sent a telegram to the Collector 
of Nagaur withdrawing his resignation which 
he had despatched on 8-6-1951. He also sent 
a letter on 25-6-1951, confirming his telegram 
and withdrawing his resignation. It appears 
that the resignation of the applicant, along 
with the letter withdrawing it. was forwarded 
to the Government of Rajasthan bv the Col¬ 
lector. It further appears that the Govern¬ 
ment of Rajasthan accepted the resignation on 
23-7-1951. and did not attach any weight to the 
letter withdrawing the resignation. The appli¬ 
cant’s contention before us is that in view of 
the fact that he had withdrawn his resigna¬ 
tion, the Government had no authority to act 
upon it. and the order of the Government ac¬ 
cepting the applicant’s resignation was clearly 
illegal, 'ultra vires’, and void, and could not 
be enforced. 

(3) Learned counsel for the applicant has 
admitted that there is no law in force with res¬ 
pect to the Municipality of Nagaur, except Act 
No. XXI (21) of 1949. which prescribes the 
manner in which elections to Municipal Boards 
in District towns in the former State of Jodh¬ 
pur would be held. This Act. however, makes 
no provision for any other matter except the 
election of members to such Boards. The mat¬ 
ter of resignation from such membership is 
thus left entirely unprovided for. and there is 
no lav; in support of the applicant’s conten¬ 
tion that the Government had no authority to 
act upon the letter of resignation, when he had 
withdrawn it. 

(4) We may, in this connection, refer to cer¬ 
tain passages in Halsbury’s Laws of England, 
Hailsham Second Edition. In Volume IV, at 
page 491. para. 905, dealing with unincorporated 
bodies, the following observations occur: 

"Subject to any provision in the rules to the 
contrary, a member of an unincorporated 
members’ club may at any time terminate 
his membership, and if desirous of doing so 
must communicate to the secretary his in¬ 
tention to resign. The resignation does not 
require any acceptance by the committee, and 
cannot, in the absence of a bye-law to the 
contrary, be withdrawn or revoked. A mem¬ 
ber wiio sends a letter of resignation 
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thereupon ceases to be a member, and can 
only be reinstated by re-election.” 

The law relating to corporate bodies is to be 
found in Volume XXI (21), at page 128, para. 
224, where the following passage occurs: 

"A person elected to a corporate office may 
at any time resign the same by writing 
signed by him and delivered to the town 
clerk, the resignation taking efTect upon re¬ 
ceipt by the town clerk of the notice.” 
Further, in para. 335, at page 179, we find the 
following passage: 

"Either the chairman or the councillors may 
resign by notice in writing delivered res¬ 
pectively to the parish council in the case 
of the chairman, or to the chairman in the 
case of a councillor, and such resignation 
takes effect on Yeceipt of the notice.” 

It is true that these two passages relating to 
corporate bodies are based on certain provi¬ 
sions in the Local Government Act of 1933; but 
learned counsel has not been able to point out 
to us any general principle by which the Gov¬ 
ernment was bound to take into account the 
letter withdrawing the resignation. It is not 
even clear whether the Municipal Board of 
Nagaur is a corporate body or an unincoroorated 
association. Whatever may be the position of 
the Municipal Board of Nagaur. in the absence 
of any law, we are unable to issue a writ of 
any kind. 

(5) The application is hereby dismissed. The 
stay order is withdrawn. We pass no order as 
to costs. 

V.S.B . Application dismissed. 
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(JAIPUR BENCH) 

RAN AW AT, J. 

Abdul Shakur v. State. 

Criminal Ref. No. 163 of 1951, D/- 16-8-1951. 

Criminal P. C. (1898), Ss. 109, 499 — Order of 
Court silent about attendance of accused — Secu¬ 
rity bond both for attendance and for good beha¬ 
viour — Validity. 

Where the Security bond which teas executed by 
the Surety was both lor security for good behaviour 
o 1 the accused and also lor his attendance in the 
Court ot the Magistrate during the enquiry o/ the 
case under S. 109, Criminal P.C ., but the order ot 
the Magistrate demanding security from the 
accused was silent as regards the arrangement lor 
his attendance: 

1 Held * that in accepting the bond which teas exe¬ 
cuted by the surety the action of the Court clearly 
indicated that it accepted the bond and considered 
the arrangement therein stated regarding the atten¬ 
dance of accused during the further proceedings 
against him. Simply because no express record of 
the proceedings was made regarding the fact ot 
taking a surety bond from the accused under S. 499 , 
Criminal P.C., the security bond executed by the 
surety and accepted by the Court should not be 
considered to be void. The latter was bound by tlie 
terms of his security bond and he could not escape 
the liability on account of defect in the record of 
the proceedings of the Court. (Para 3) 

Anno: Criminal P.C., S. 109, N. 2, S. 499, N. 1. 

Ram Avtar Gupta, Govt. Advocate, for the State. 

ORDER.: This is a reference of the Additional 
Sessions Judge, Jhalawar. A chalan was presented 
in the Court of the Sub-Divisional Magistrate, 
Jhalawar, by the police against one Fakir Moham¬ 
mad under Section 109, Criminal P.C., on the 13th 
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of February 1950, the Sub-divisional Magistrate 
made an order under Section 112, Criminal P C., 
calling upon Fakir Mohammad to show cause why 
he should not be asked to furnish security for good 
behaviour. At the same time, an order under 
Section 117 f3) Criminal P.C., was also made de¬ 
manding Security from Fakir Mohammad for good 
behaviour until the conclusion of the proceedings 
under Section 109, Criminal P.C. Fakir Moham¬ 
mad who was in detention at that time agreed to 
furnish security os was desired by the Court and 
Abdul Shakur stood surety for him. Fakir Moham¬ 
mad was released after a bond was executed by 
Abdul Shakur both for his good behaviour and for 
his attendance in Court during the further proceed¬ 
ings in the case. On the next date which was fixed 
in the Court of the Sub-divisional Magistrate, Fakir 
Mohammad failed to appear and it was found that 
he had gone to Pakistan. Abdul Shakur was there¬ 
fore ordered to show cause why his surety bond be 
not forfeited. After taking the explanation of 
Abdul Shakur the Sub-Divisional Magistrate for¬ 
feited the security bond in part to the extent of 
Rs. 105/- only. An appeal was filed in the Court 
of the District Magistrate, Jhalawar, which was 
dismissed. The petitioner Abdul Shakur then ap¬ 
plied to the Court of the Additional Sessions Judge 
Jhalawar who has made this reference. The 
learned Additional Sessions Judge has held 
that the security bond for the attendance 
of Fakir Mohammad was not in accordance with 
any order of the Court and hence it has been 
recommended that the bond ought not to have been 
forfeited. 

( 2 ) The security bond which was executed by 
Abdul Shakur is both for security for good be¬ 
haviour of Fakir Mohammad and also for his 
attendance in the Court of the Sub-divisional 
Magistrate during the enquiry of the case under 
Section 109, Criminal P.C. The order of the Sub- 
divisional Magistrate demanding security from 
Fakir Mohammad was silent as regards the arrange- 

. cnent for the attendance of Fakir Mohammad in 
Court during the enquiry. It simply referred to 
the security bond regarding good behaviour of Fakir 
Mohammad. It is, therefore, urged on behalf of 
Abdul Shakur that the condition of his bond re¬ 
garding the attendance of Fakir Mohammad 
should not be enforced against him. 

(3) It may be observed that even though the 
Court of the Sub-division did not record in its 
proceedings expressly anything on the subject re¬ 
garding attendance of Fakir Mohammad during the 
course of the enquiry yet, in accepting the bond 
which was executed by Abdul Shakur the action of 
the Court clearly indicates that it accepted the 
bond and considered the arrangement therein 
stated regarding the attendance of Fakir Moham¬ 
mad during the further proceedings against him 
Simply because no express record of the proceed¬ 
ings was made regarding the fact of taking a 
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(JODHPUR BENCH l 
TRILOCH A V DUTT, J. 

Premraj. Petitioner v. The State. 

Criminal Revision No 29 of 195C D/- 24-4-1950. 

(a) Criminal P. C. (1893). S. 252 (2) — Non-com¬ 
pliance with , 

Under S. 252 (2) the Magistrate is bound to as¬ 
certain from the complainant or otherwise the 
names of any persons likely to be acquainted with 
the jacts of the case , and to be able to give evidence 
for the prosecution . 

Where the Prosecuting Inspector never closed his 
evidence and the case was adjourned for framing a 
charge-sheet when the Prosecuting Inspector was 
pressing for examining a few more witnesses: 

4 Held * that as the names of those witnesses were 
not ascertamed by the Magistrate , the Prosecution 
was entitled to examine the witnesses. AIR (32) 
1945 Lah, 201 . Rel. on. (Paras 5, 10) 

Anno: Criminal P. C., S. 252, N. 7. 

(b) Criminal P. C. (1898), S. 256 — “Remaining 
untnesses for prosecution 

Under Section 252 (2), the complainant is re¬ 
quired to give in a list of prosecution witnesses. 
Under S. 254 , the Magistrate may examine all those 
witnesses and then frame a charge-sheet or he may 
frame a charge-sheet before he has examined all 
those witnesses. If he adopts the latter course and 
certain witnesses remain from the list who have not 
been examined, then those witnesses are the re¬ 
maining witnesses under S. 256 (1) and the con> 
plainant has a right to produce them. But if the 
Magistrate has examined all the witnesses for the 
prosecution in the list under S. 252 (2) and has 
then framed a charge-sheet , there are no witnesses 
remaining who would come under the description in 
S. 256 (I). Hence, after this stage, the complainant 
cannot claim to produce an entirely neiv witness 
AIR (32) 1945 Lah 201; AIR (24) 1937 All 189, Rel. 
on. AIR (31) 1944 Mad 169 , Diss. from. (Para 8) 

Anno: Criminal P.C., S. 256, N. 9. 

Manakmal, for Petitioner; Laxminarain, for Govt. 
Advocate, for the State . 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C37) AER (24) 1937 All 189: (38 Cri L J 394) 

C45) AIR (32) 1945 Lah 201: (47 Cri L J 143FB) 

( 44) AIR (31) 1944 Mad 169: (45 Cri^W^OU^^ 

(Pr 7) 

ORDER.: The case, out of which this revision 
peUtion has arisen. Is pending in the Court of the 
Sub-divisional Magistrate, Barmer. a criminal 
»Sections 379, 414 and 409 was registered 
0ct ? be . r 1848 111 the Court of the said 

Rnmnnini* a *S ainst Jwo petitioners, Premraj. 
Ramanlal and one Bhagirath, on a Police report. 
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A list of 36 prosecution witnesses was attached to 
this Police report under Section 173 of the Criminal 
Procedure Code. Out of these 36 witnesses, the pro¬ 
secution was able to examine 27 upto 4th of August 
1949, i.e., within 10 months . On 8th of June 1949, 
the Prosecuting Inspector presented an application 
before the Magistrate requesting him to issue sum¬ 
mons in the name of 14 witnesses. All these wit¬ 
nesses were included in the list of 36 witnesses 
mentioned above. This application of the Prose¬ 
cuting Inspector for issuing summons in the name 
of 14 witnesses was rejected by the Magistrate on 
29th of June 1949 but time was granted to the 
prosecution to bring these 14 witnesses in the Court 
on their own responsibility and examine them on 
the next hearing. Out of these 14 witnesses, 11 were 
examined till 4th of August 1949 and 3 were given 
up by the Prosecuting Inspector and on this date, 
the Magistrate was again requested by the Prose¬ 
cuting Inspector to grant time for the examination 
ol a few more witnesses which request was dis¬ 
allowed and the case was kept for framing the 
charge-sheet. On 6th of August 1949, the charge- 
sheet was framed and on the refusal of the accused 
to plead guilty, the case was adjourned for the 
next date. On the next date, the accused expressed 
their desire to further cross-examine all the* prose, 
cution witnesses. This cross-examination of the 
prosecution witnesses was finished on 7th of Novem¬ 
ber 1949, and the order which was passed by the 
Magistrate on this date carries with it a special 
significance as far as the decision of the present 
petition before me is concerned. The learned 
Magistrate passed orders calling upon the prosecu¬ 
tion to examine the remaining witnesses, on which 
the prosecuting Inspector put in a list of six wit¬ 
nesses and requested the Magistrate to issue sum¬ 
mons in their names. In this list, three witnesses, 
Mana, Dhura and Rugnath were entirely new f . 
while the other three. Baluram, Kimjraj and 
Mahadan were the witnesses whose names were in¬ 
cluded in the list of 36 witnesses given under 
Section 173 of the Criminal Procedure Code. The 
accused objected to the right of the prosecution to 
examine these witnesses at this stage and the u.se 
was adjourned for the next day for giving de¬ 
cision on the application of the Prosecuting Ins¬ 
pector. On the next day, i.e., on 8th of November 
1949, the learned Magistrate refused to issue sum¬ 
mons in the name of any witness, but allowed the 
prosecution to examine 3 witnesses, who were en¬ 
tirely new, provided they could bring them to the 
Court on their owm accord, and refused permission 
to examine the other three whose names were in¬ 
cluded in the list tendered under Section 173, Cri¬ 
minal Procedure Code, on the ground that the ap¬ 
plication of the prosecution to summon & examine 
these witnesses had once been rejected by him, 
and hence, these witnesses do not fall within the 
category of the remaining witnesses, as provided 
in Section 256 of the Code of Criminal Procedure. 
The accused were not satisfied with this order of 
the Magistrate and hence they preferred a revision 
petition in the Court of the Sessions Judge, Balotra. 
The learned Sessions Judge dismissed this petition 
on 19th of December 1949 upholding the order of 
the Sub-divisional Magistrate, Barmer. The decision 
of the learned Sessions Judge on the revision peti¬ 
tion of the accused was given in the following 
words: 

“The Section 256, Criminal Procedure Code, clearly 
enables the Crown to examine witnesses who 
have not been examined or whose names have not 
been disclosed. The expression “remaining wit¬ 
nesses for the prosecution" in Section 256, Crimi¬ 
nal P. C. presumably means the remaining witr 
nesses that the prosecution wishes to examine. 
The prosecution is at liberty to examine whomso¬ 


ever it pleases until the prosecution case nas been 
closed. The prosecution is not closed until the 
defence begins." 

(2) The accused were not again satisfied with 
this order of the learned Sessions Judge and hence 
they have given the present petition in this Court, 
with the prayer, that the order of the Sub-dlvi- 
sional Magistrate, dated 8th of November 1948, 
giving the prosecution an opportunity to examine^ 
entirely new witnesses, after the framing of a 
charge-sheet, should be set aside, as the view of 
both the lower Courts that these witnesses fall 
within the category of “remaining witnesses for 
the prosecution" is wrong. 

(3) Shortly put, the whole question in this case 
hinges upon the interpretation of the expression 
“remaining witnesses for the prosecution' occur¬ 
ring in Section 256 of Criminal Procedure Code. 
Section 256 of the Criminal Procedure runs as 
follows: 

"256. (1) If the accused refuses to plead, or does 
not plead, or claims to be tried, he shall be re¬ 
quired to state, at the commencement ot the next 
hearing of the case or, if the Magistrate for 
reasons to be recorded in wilting so thinks fit, 
forthwith, wliether he wishes to cross examine 
any, and, if so, which, of the witnesses for the 
prosecution whose evidence has been taken. If 
he says he does so wish, the witnesses named by 
him shall be be recalled and, after cross- 
examination and re-examination (if any), 
they shall be discharged. The evidence 
of any remaining witnesses for the prose¬ 
cution shall next be taken, and, after cross- 
examination and re-examination (if any), they 
also shall be discharged. The accused shall then 
be called upon to enter upon his defence and 
produce his evidence.” 

(4) The case in which the question nas arisen is 
a warrant case and the procedure to be adopted 
in warrant cases is set forth in Sections 251 to 
259 of the Criminal Procedure Code. The relevant 
sections which need consideration in the present 
case are Sections 173 (1) (a), 251, 252 (1) and (2), 
253 (1), 254 and 256 (1). In order to understand 
the question fully, it is bettter to set out these 
Sections in the exact context. Section 256 (1) 
has been given above. The other sections run as 
follows: 

“173. (1) Every investigation under this Chapter 
shall be completed without unnecessary delay, 
and, as soon as it is completed, the officer in 
charge of the police-station shall: 

(a) forward to a Magistrate empowered to take 
cognizance of the offence on a police-report 
a report, in the form prescribed by the (Pro¬ 
vincial Government), setting forth the names 
of the parties, the nature of the information 
and the names of the persons who appear 
to be acquainted with the circumstances of 
the case, and stating whether the accused (if 
arrested) has been forwarded in custody or 
has been released on his bond, and, if so, 
whether with or without sureties, and. r 

251. The following procedure shall be observed by 
Magistrates in the trial of warrant cases; 

252. (1) When the accused appears or is brought 
before a Magistrate, such Magistrate shall 
proceed to hear the complainant (if any) and 
take all such evidence as may be produced in 
support of the prosecution: 

Provided that the Magistrate shall not be bound 
to hear any person as complainant in any case 
in which the complaint has been made by a 

Court. A . .. 

(2) The Magistrate shall ascertain, from the 
complainant or otherwise the names of any 
persons likely to be acquainted with the facts 
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of the case and to be able to give evidence 
for the prosecution, and shall summon to 
give before himself such of them as he thinks 
necessary. 

253 . (1) If, upon taking all the evidence referred 
to in Section 252, and making such examina¬ 
tion (if any) of the accused as the Magis¬ 
trate thinks necessary, he finds that no case 
against the accused has been made out which, 
if unrebutted, would warrant his conviction, 
the Magistrate shall discharge him. 

254. If, when such evidence and examination 
have been taken and made, or at any previous 
stage of the case, the Magistrate is of opinion 
that there is ground for presuming that the 
accused has committed an offence triable 
under this Chapter, which such Magistrate 
is competent to try. and which, in his opinion 
could be adequately punished by him, he shall 
frame in writing a charge against the ac¬ 
cused." 

(5) According to Section 173 (1) (a), it is im¬ 
perative on the Police Officer to set forth in the 
report forwarded to the Magistrate empowered to 
take cognizance of the offence on a police report 
the names of the persons acquainted with the cir¬ 
cumstances of the case. In the present case, the 
names of 36 witnesses were set forth in the report 
presented to the Sub-divisional Magistrate, Banner. 
According to Section 251, it is imperative on a 
Magistrate trying a warrant case to follow the 
procedure laid down in Sections 252 to 256. The 
provisions of this section are mandatory. There are 
two Sub-sections of Section 252. According to Sub¬ 
section (1) the Magistrate is bound to take, when 
the accused appears or is brought before him, all 
such evidence as may be produced in support of 
the prosecution. This evidence can be no cither 
evidence but that the list of which was given by 
the prosecution in challan cases under Section 171 
( 1 ) (a), or any evidence which a complainant him¬ 
self produces at the very first instance, if the cogni¬ 
zance of the offence was taken on a complaint. Sub¬ 
section (2) of Section 252 is very important for 
the purposes of the present case before me. This 
Sub-section is peculiar to the trial of warrant cases, 
and perhaps is one to which a large majority of 
the Magistrates trying warrant cases in this Pro¬ 
vince pay little heed. It will not be wrong to say 
that there are very few magistrates who care to 
read and understand S. 252 of the Criminal Proce- 
ducr Code. According to Sub-section (2) of this 
section, it is obligatory on a Magistrate trying a 
warrant case, to ascertain from the complainant or 
from the officer conducting the prosecution if the 
cognizance of the case was taken on a police re- 
port the names of any persons likely to be ac¬ 
quainted with the facts of the case and after as¬ 
certaining, to issue summons in the names of such 

him he thinks necessary, to appear before 

him and give evidence. Prom the perusal of 
Section 252, it will appear that there are two obli- 

U ?° n a Nitrate trying a war- 
reason of sub-section (1) of 
r , take a11 evidenc e that may 
Prosec utor in support of the 
of Sub-section ( 2 ) he is 

?K to ascertain fr °m the complainlnt 
lor otherwise the names of any persons likelv to be 
acquainted with the facts of the 35 . £d to be 
lable to give evidence for the prosecution, and then 

S.STT Vi 6 evidence before himself such of 
toem as he thinks necessary. This point came no 

for conddmUonbeforc a Full Bench of the Lahore 

High Court In HEMAN RAM v. EMPEROR' AIR 

W »1. °n Pass iH™) “ 

served as follows: * 


“Tlie provision requiring the Magistrate to p-occecr 
in this manner (manner prescribed by Section .oz 
t2)) is mandatory, and it seems to be clear 
that before the stage of Section 254 is reached, 
i.e., before the accused is discharged or cnarged, 
the Magistrate must, in the manner laid down 
in Section 252 (2) ascertain the names of all the 
persons who may be able to give evidence for 
the prosecution. In cases where the offence is 
taken cognizance of on a police report, the police 
in submitting their report under Section 173 oi 
the Code are required by the form which is pres¬ 
cribed in this Frovince for that report to give 
a list of all the witnesses for the prosecution. 
The mere existence of this list, however, does not 
relieve the Magistrate of the duty to ascertain 
the names of the witnesses under Section 252 (2) 
and he is bound to question the complainant or 
the officer in charge of the prosecution about 
the matter.” 

(6) According to Section 253 (1), a Magistrate is 
bound to take all the evidence referred to in Section 
252, i.e., the evidence cited by the prosecution under 
Section 173, and the evidence ascertained by the 
Magistrate under S. 252 (2). Under S. 254, the 
Magistrate, if he is of opinion that there is ground 
for presuming that the accused has committed 
an offence, shall frame a charge-sheet either after 
taking all the evidence referred to in Section 252 
or at any previous stage of the case, i.e., at any 
time before the finishing of the evidence referred 
to in Section 252. Under Section 256, the accused 
will be provided with an opportunity of further 
cross-examining the prosecution witnesses who were 
examined before the framing of the charge-sheet 
and then an opportunity will be given to the prose¬ 
cution to examine the remaining prosecution wit¬ 
nesses. 

(7) The words “remaining witnesses for the pro¬ 
secution" are the subject of discussion in the pre¬ 
sent suit. In ‘CROWN PROSECUTOR. MADRAS 
V. RAMANJULU NAIDU’, AIR (31) 1944 Mad 169. 
a very wide interpretation was put on this ex¬ 
pression. It was held in that case that: 

‘the expression 'remaining witnesses for the prose¬ 
cution’ in Section 256 (1) presumbly means the 
remaining witnesses that ithe prosecution wishes 
to examine. The prosecution is at liberty to 
examine whomsoever it pleases, until the prose¬ 
cution case has been closed. The prosecution 
case does not end with the framing of the charge. 
The prosecution is not closed until the defence 
begins." 

It seems that the learned Sessions Judge. Balotra 
gave his decision on the authority of this ruling 
although he did not cite the ruling In his judgment. 
I feel much difficulty in agreeing with the view 
taken in ‘AIR (31) 1944 Mad 169/ In the first place, 
if this view is accepted, there will be no end to 
the production of prosecution witnesses and the 
case of the prosecution will have to be begun anew 
after the framing of the charge-sheet. When the 
law has given two opportunities to the prosecution 
in warrant cases to put in the list of the prose¬ 
cution witnesses, and has made it obligatory on 
the Magistrate to ascertain from the prosecution 
the names of any other persons likely to be ac¬ 
quainted with the facts of the case and to summon 
them to appear and give evidence before him 

t0 no reason to give > fitter the 
framing of a charge, such a wide rope to 

aa-ravas « s { i a 
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going into the history of legislation on the point, 
the learned Judges held as below: 

••Under Section 254 the Magistrate may examine 
all those witnesses whose names have been as¬ 
certained under Section 252 (2) and then frame 
a charge-sheet, or he may frame a charge-sheet 
before he has examined all those witnesses. If he 
adopts the latter course and certain witnesses 
remain from the list who have not been 
examined, then those witnesses are the remaining 
witnesses under Section 256 (1) and the com¬ 
plainant has a right to produce them after the 
cross-examination of those witnesses who have 
previously been examined." 

(8) In the Full Bench case, above referred to, 
reliance was placed on 'RAG HUB IK SAHAI v. 
WALI HUSAIN KHAN’, AIR (24) 1937 All 189. in 
which it was held that: 

"Under Section 252 (2) the complainant is re¬ 
quired to give in a list of prosecution witnesses. 
Under Section 254 the Magistrate may examine 
all those witnesses and then frame a charge- 
sheet or he may frame a charge-sheet before he 
has examined all those witnesses. If he adopts 
the latter course and certain witnesses remain 
from the list who have not been examined, then 
those witnesses are the remaining witnesses under 
Section 256 (1) and the complainant has a right 
to produce them. But if the Magistrate has 
examined all the witnesses for the prosecution in 
the list under Section 252 (2) and has then framed 
a charge-sheet, there are no witnesses remaining 
who would come under the description in Section 
256 (1). Hence, after this stage, the complainant 
cannot claim to produce an entirely new wit¬ 
ness.” 

(9) The view taken by the Allahabad and Lahore 
High Courts seems to be correct and reasonable and 
I respectfully agree with it. The learned Govern¬ 
ment Advocate has not showrn his opposition to 
this view but rather frankly admitted it. Hence, 
the propositions established are: 

(1) A Magistrate trying a warrant case must 
take all the evidence brought by the com¬ 
plainant along with him at the very first 
instance or tne list of which was given 
by him along with ni« complaint and in cases 
registered on police report must take all the 
evidence, the list of which was given by the 
prosecution under Section 173 of the Criminal 
Procedure Code; 

<2) In addition to the recording of the evidence 
mentioned in (1), it is obligatory on the 
Magistrate to ascertain at any time before 
the framing of the charge-sheet from the 
complainant or from the Officer-in-Charge 
of the prosecution of otherwise the 
names of any persons likely to be 

acquainted with the facts of the case 
and then after ascertaining to summon such 
of them as he thinks necessary to appear and 
give evidence before himself; 

<3) The Magistrate may frame a charge either 
after taking all the evidence mentioned above 
or after examining some of the witnesses if 
he is satisfied that a prima facie case has 
been established against the accused. If the 
Magistrate adopts the latter course and 
frames a charge-sheet, the prosecution will 
be entitled to examine all the witnesses wnlcn 
were not examined before the framing of 
the chuige-shert. These are the witnesses 
who fall under th? category of "remaining 
witnesses” as m^aoned In Section 256 (1). 
If the Magistrate has adopted the former 
course, i.e., he framed a charge after 
examining all tne witnesses, there Is no wit¬ 


ness left who may be called a “remaining 
witness for the prosecution." 

(10) Now coming to the case, out of which the 
present petition has arisen, the most Glaring 
defect that is visible on the face of the file is that 
the Sub-divisional Magistrate, Barmer never cared 
to ascertain from the Prosecuting Inspector or 
otherwise the names of any persons likely to be 
acquainted with the facts of the case. He never 
adopted the procedure laid down in Sub-section (2) 
of Section 252. and the Prosecuting Inspector also 
never put in a list of witnesses under Section 252 
(2). His application to summon 14 witnesses out 
of the list of 36 cannot be considered to be a new 
list under Section 252 (2). The Prosecuting Ins¬ 
pector never closed his case but he had been 
pressing all through that more witnesses for the 
prosecution should be examined. On the 4th of 
August 1949 he clearly stated in Court that he 
wants to examine a few more witnesses and re¬ 
quested for an adjournment but the learned Magis¬ 
trate refused to grant lime and moreover, he did 
not care to ascertain the names of those "few 
more witnesses.” Who were these “few more 
witnesses”, nobody knows. If the Magistrate had 
asked the Prosecuting Inspector to put in a list 
of these "few more witnesses", then this list would 
have been a list under Section 252 (2) of the 
Criminal Procedure Code. It is just possible that 
the names of these three witnesses, Mana, Dhura 
and Rugnath would have appeared in that list, m 
•AIR (32) 1945 Lah 201\ also the names of the 
witnesses were not ascertained by the Magistrate 
as directed under Section 252 (2) but m that) 
case, the Prosecuting Officer gave a statement that 
all the witnesses for the prosecution had been 
examined and there was none left. It is not so 
in the present case. The Prosecuting Inspector 
never closed his evidence. The case was adjourned 
for framing a charge-sheet when the Prosecuting 
Inspector was pressing for examining a few more 
witnesses and as the names of those witnesses were 
not ascertained by the Magistrate, the Prosecution 
is entitled to examine the witnesses for the p ose- 
curion lor which the permission has been 
given bv the Sub-divisional Magnate For the 
The reasons given above, the revision petition fails 
Sd'SfSdlr of Ik. Sub-dlvlsional Magistrate, 
dated 8th of November 1949 is not disturbed with 
Sfremark that he should in future be more ^ 
ful in adopting the procedure laid down in Section 
252, Criminal Procedure Code. 

DH Revision dismissed. 
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KSHEM CHANDRA GUPTA. J. 

Widow of Harikishan and another. Appellants v. 
xek Singh and others. Respondents. 

Second Appeal No. 16 of 1950. D/- 4-10-1950. 

Execution — Money decree — Execution of — 
until Resolution of 1921 1mng Nme-hmif 
plies to decrees made before passing of ResolVr 

An application for execution of a decree obtai r led 
10 - 4 - 1912 . was dismissed on the ground that. the 
ried of more than 24 years had elapsed after 
e Council Resolution dated 8-4-1921. ^ 

cas could be kept alive only for 24 years or for 
,other 6 years in exceptional cases It was com 
Media appeal that the Council Resolution had 
, retrospective effect and couid uot apply to^the 
•crccs passed before the passing of the rcsom- 
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■ H € id * that no exception in the Council Resolution 
had been made in favour of tlie liolders of decrees 
passed before those years. (Para & 

Mangxmal. for Appellants; Chandmal. for Respon¬ 
dents. . „ „ . 

JUDGMENT.: This is a miscellaneous Second 

Appeal in execution proceedings. The appellants 
had obtained a decree on the 10th of April, 1912 
for Rs. 355/4/- against the respondents. The 
petition lor its execution out of which this appeal 
arises was filed on the 22nd of December 1948, in 
the Court of the Munsiff, Phalodi. It was con¬ 
sidered as barred by time and dismissed on the 
ground that a period of more than 24 years had 
elapsed even after the Council Resolution dated 
the 8th of April. 1921, published in English in 
the Marwar Gazette of May 21st 1921, and in Hindi 
in the same Gazette of May 28. 1921, whereby 
decrees could be kept alive only for 24 years, and 
for another 6 years in exceptional cases. An appeal 
was taken to the Additional Sub-Judge, Jodhpur, 
who also dismissed the same on the 5th of October 
1949. Hence this appeal. 

(2) It is contended on behalf of the appellants 
that the above mentioned Council Resolution had 
no retrospective effect and could not apply to de¬ 
crees passed before the passing of the said reso¬ 
lution. The learned Counsel for the appellants 
supported his argument by a judgment of the Full 
Bench of the Chief Court of Jodhpur, dated the 
27th of February 1746 whi*h undoubtedly supports 
his contention. Mr. Chand Mai who was appoint¬ 
ed amicus curiae by the Court, on the contrary 
argued, that no exception in the Council Resolu¬ 
tion of 1914 or of 1921 had been made in favour 
of the holders of decrees passed before those years. 
On the contrary, the language of the resolutions 
was clear and it showed the intention of the legis¬ 
lature to limit the period during which such de¬ 
crees could be executed to 24 years or to 
30 years in exceptional cases. In support 
of his argument, he cited the judgment 
of the Judicial Committee. Izlal-i-Khas, Jodh¬ 
pur, dated the 27th of March, 1948, signed by 
His Highness the Maharaja Sahib Bahadur on the 
22nd of December 1948, by which the said Full 
Bench judgment has been overruled. When the 
said Judgment of the Judicial Committee was 
brought to the notice of the learned Counsel for 
the appellants, he conceded that his appeal had no 
force. 

(3) In the circumstances of the case, this appeal 
is rejected. As the respondents have not put in 
any appearance, no order for costs is made. In 
the end, I express my appreciation of the keen in¬ 
terest taken and the labour put in by Shn Chand 
Mai in tracing out the unpublished Judicial Com¬ 
mittee Judgment. 

V'S-B- Appeal dismissed. 
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(JAIPUR BENCH) 

RANAWAT AND DAVE. JJ. 
pRanacto^a. Applicant v. Daulatram, Opposite 

Civil Revn. No. 88 ol 1950, D/- 31-10-1950 

(a) Civil P. C. (1908). S. 115 ~ "Subordinate 
Court" —• Civil Court —■ Test. 

oi a body or a Wbuna * cannot be a 
civil Court, simply because it possesses certain travn- 

inys of a Court. Similarly it is not true that every de- 
wton given by an officer who is ordinarily a pre- 
^officer of a judicial Court is a decision of a 
avu Court. One of the main tests to be applied is 
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whether the matter had come to the judicial officer 
for decision only as a part of his ordinary jurisdic¬ 
tion or by reason of a special jurisdiction conferred 
upon him. It shomd be Jurtlier seen whether the 
legislature meant to give a finality to his aecision 
or to keep the appellate and rcvisional powers to 
another administrative or executive body or it was 
meant that the High Courts should continue to ex¬ 
ercise their rcvisional powers and treat that ojficer 
as their subordinate in respect of the matter in 
which the decision was given. (Para 4) 

Anno: C. P. C., S. 115 N. G. 

(b) Houses and Rents — Matsya Premises (.Rent 
Control) Ordinance (MS), Ss. 3 and 10 — Con¬ 
troller and Appellate Authority if Civil Courts sub¬ 
ordinate to High Court — Civil P. C. (190S), S. 115. 

It is clear jrom Ss. 3 and 10 that a Controller or 
an Appellate Authority need not be a judicial officer. 
It also appears from the language of S. 10 that the 
decision of the Appellate Authority and subject to 
his decision the order of the Controller is final 
This again shows that both the Rent Controller 
and the Appellate Authority under the Ordinance 
are not Civil Courts subordinate to High Court. 

(Para 7) 

Anno: C. P. C., S. 115 N. 6. 

Japan Prasad, for Applicant; Rom Avtar Gupta, 
for Opposite Party. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

('50) AIR (37) 1950 Cal 263: (54 Cal W N 389) 

(Pr 7) 

C50) AIR (37) 1950 EP 181: (52 Pun L R 1 FB) 

(Pr 7) 

(1931) AC 275: (100 LJPC 55) (Pr 4) 

DAVE J.: This Is an application in revision under 
S. 115 C. P. C. by a tenant named Ram Chandra 
against the appellate order of the District Judge, 
Alwar, dated the 30th March 1950, reversing the 
order of the Rent Controller Alwar, dated the 23rd 
November 1949. 

(2) Mr. Ram Avtar appearing for the opposite 
party has raised a preliminary objection that this 
Court is not authorised to interfere with the order 
complained of under S. 115 C. P. C. According to 
him, the District Judge, Alwar, who was appointed 
as an appellate authority under S. 10 of the Rent 
Control Order was a persona designata and while 
deciding the appeal he was not functioning as an 
officer of the civil Court subordinate to the Jurisdic¬ 
tion of the High Court. The applicant's advocate 
has urged in reply that there were two parties be¬ 
fore the District Judge; he was discharging a Judi¬ 
cial function in deciding the dispute between them; 
he was therefore working as a Court and he being 
subordinate to this High Court, his decision was 
certainly subject to revision under S. 115 C. P. C. 

(3) The first point for our determination there¬ 
fore is whether the District Judge while deciding 
the appeal was a persona designata or a civil Court 
subordinate to the Jurisdiction of this Court within 
the meaning of S. 115 of the Civil P. C. 

(4) To my mind, the objection put forward by 
the advocate for the opposite party is correct and, 
should, therefore, be allowed to prevail. The re¬ 
ply given by the applicant’s advocate* seems to 
make a little confusion between the powers of this 
Court under Art. 226 of the Constitution of India & 

f’ mL° *Sf £ lvU P * C - must be clearly borne 
In mind that the powers of this Court under S. 115 

y-J' X: “1 “J* Wholly identical with those con- 
An ' 226 °* toe Constitution of India. In 
order to enable the High Court to interfere under 
c - it is necessary that the decision 
sought to be revised should be that of a civil Court 
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subordinate to it. It was observed by their Lord- 
ships of the Privy Council in ‘SHELL COMPANY 
OR AUSTRALIA, LTD. v. FEDERAL COMMIS¬ 
SIONER OF TAXATION’, (1931) A. C. 275 that: 

"the authorities are clear to show that there are 
tribunals with many of the trappings of a Court 
which, nevertheless, are not Courts in the strict 
sense of exercising judicial powers.” 

jit follows that every type of a body or a tribunal 
^cannot be a civil Court, simply because it pos¬ 
sesses certain trappings of a Court. Similarly it 
is not true that every decision given by an officer 
who is ordinarily a presiding officer of a judicial 
Court is a decision of a civil Court. There may 
be cases in which Judicial officers may be entrust¬ 
ed with some special powers of a quasi-judicial 
nature by special legislation and if they proceed 
to decide a certain matter in that capacity, it does 
not necessarily mean that it is a decision of a 
civil Court. In cases where a certain decision is 
given by a person who is ordinarily a judicial 
officer, the question whether the matter was de¬ 
cided by him as a civil Court or as a persona desig- 
nata is not free from difficulty. The distinction 
in most cases is very fine and it is not easy to 
draw a clear line of demarcation in definite terms. 
To my mind, one of the main tests to be applied 
is whether the matter in which the decision has 
been given was meant by the legislature to be de¬ 
cided by a civil Court in the exercise of its ordi¬ 
nary jurisdiction or whether it meant to reserve 
its authority to entrust the matter to any execu¬ 
tive or administrative body. In other words, it 
should be seen whether the matter had come to 
the judicial officer for decision only as a part of 
his ordinary jurisdiction or by reason of a special 
jurisdiction conferred upon him. It should further 
be seen whether the legislature meant to give a 
finality to his decision or to keep the appellate and 
revlsional powers to another administrative or exe¬ 
cutive body or it was meant that the High Courts 
should continue to exercise their revlsional powers 
and treat that officer as their subordinate in res¬ 
pect of the matter in which the decision was given. 

(5-6) Looking from this angle of vision, it be¬ 
comes quite clear that the matter had gone to 
the District Judge, Alwar, not in his ordinary capa¬ 
city of a judicial officer but as a persona designata. 

(7) Section 3 of the Matsya Premises (Rent 
Control) Ordinance, 1948, says that “controller” 
means the officer appointed for the time being by 
the Government of the United State to be the 
Rent Controller for the area specified in the order. 
|Thls definition makes it quite clear that a Con- 
jtroller need not be a judicial officer and the Gov- 
lemment is free to appoint any officer as such. Then 
S. 10 provides that any person aggrieved by an 
order of the Controller may within one month 
from the date of the communication of the order, 
present an appeal in writing to such officer as the 
Government of the United State may appoint. The 
decision of such officer and subject to such a deci¬ 
sion, the order of the Controller shall be final. It 
is also clear from the language of S. 10 that the 
Government is free to appoint any person as an 
appellate authority and he need not necessarily oe 
a judicial officer. The mere fact that the District 
Judge of Alwar was under this section appointed 
as an appellate authority would not, therefore 
make him a civil Court subordinate to the juris¬ 
diction of this High Court. It would further ap¬ 
pear from the language of this section that the 
decision of the appellate authority and subject to 
his decision the order of the controller is final. 
This again shows that both the Rent Controller 
and the appellate authority under this Ordinance 
are not civil Courts. A similar question had come 
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up for discussion in the case reported in ’PIT 
MAN'S SHORTHAND ACADEMY v. B. LILARAM 
& SONS’, AIR (37) 1950 E P 181 (F B) and it was 
held by a Full Bench of that High Court that the 
Rent Controller and the appellate authority ap¬ 
pointed under the Punjab Urban Rent Restriction 
Act of 19*17 did not constitute civil Courts sub¬ 
ordinate to the appellate jurisdiction of the High 
Court and, therefore, their orders were not sub¬ 
ject to revision. It was remarked in that case 
that a non-official or even an official may be ap¬ 
pointed as a persona designata to perform certain 
functions which may in some respects be judicial 
but he does not thereby become a civil Court In 
another case reported in 'INDIAN HOMEOPA¬ 
THIC MEDICAL ASSOCIATION, CALCUTTA v 
KAN AI LAL PAL’, AIR (37) 1950 Cal 263 a similar 
view was expressed by their Lordships of that 
High Court and it was held that the order of the 
Chief Judge of the Court of Small Causes modify¬ 
ing on appeal an order of the Rent Controller fix¬ 
ing the standard rent for certain premises not 
being one mentioned in S. 32(6) was not open to 
revision by the High Court. 

(8) The objection of the opposite party is, there¬ 
fore, allowed and the application is dismissed with 
costs. 


(9) RANAWAT J.: I agree. 


G.M.J. 


Application dismissed. 


A. I. R. (39) 1952 Rajasthan 60 [ C . N. 30.] 

(JAIPUR BENCH) 

RANAWAT AND SHARMA JJ. 

Rampal, Applicant v. Mangia, Opposite Party. 

Criminal Revn. No. 192 of 1949, D/-J-l 1-1950. 

(a) Criminal P. C. (1898), Ss. 256, 258 — War¬ 
rant case — Charge framed — Date fixed for cross- 
examination of prosecution witnesses — Witnesses 
absent on date of hearing — Magistrate purport¬ 
ing to act under S. 258 acquitting accused — Order 
if justified. 

In a warrant case the trial Court, after record¬ 
ing the prosecution evidence, trained a charge, 
against the accused, and fixed a date for cross- 
examination of the prosecution witnesses. The 
complainant paid the process fee and applied for 
the issue of process for summoning his ivitncsscs. 
When the case was called out on the date fixed 
for hearing, the complainant and his witnesses 
were absent. The Court refused to con¬ 
sider the evidence of the prosecution witnesses 
examined before the framing of the charge on the 
ground that they were not subjected to rc-cross- 
examination and concluded that there was left 
no evidence against the accused and acquitted 
them. On a revision filed by the complainant: 

'Held' that in the trial of a warrant case after 
the framing of the charge, the duty of recalling 
the prosecution witnesses under S. 256 is cast up¬ 
on the Magistrate trying the case, and the com¬ 
plainant should not be penalised for their absence 
when he was not at fault In this view the order 
of the trial Court was not according to law: AIR 
(36) 1949 All 428: AIR (24) 1937 All 127: AIR 
(29) 1942 Mad 552 (1 ); AIR (30) 1943 Sind 148 and 
Al R(12) 1925 Oudh 306 (1) Rel on; AIR (35) 194S 
Cal 83, Dissent. (Paras 4, 10) 

Anno: Cri. P. C., S. 256 N. 8; S. 258 N. 4. 

(b) Criminal P. C. (1S98), S. 256 — Recalled — 
Meaning . 

The use of the word ' recalled ' in section 256 con¬ 
templates resummoning of the witnesses if they 
were not actually present in Court or were not 
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bound down to reappear. AIR (24) 1937 All 127 

Rel. on. (Para y> 

Anno: Cri. P. C., S. 256 N. 8. 

D. P. Mathur, for Applicant; J. B. Saxena, lor 
Opposite Party. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

< *30) AIK (17) 1930 All 795 (2) : (32 Cri L Jour 366) 

<Pr 4) 


<‘37) AIR (24) 1937 All 127: (38 Cri L Jour 361) 

(Prs 2, 4, 9) 


C49) AIR (36) 1949 Ail 428: (50 Cri L Jour 674 

(Prs 2, 4. 9) 


C48) AIR (35) 1948 Cal 83: (49 Cri L Jour 12) 

(Prs 3, 4, 8, 9) 


C42) AIR (29) 1942 Mad 552 (1): (44 Cri L Jour 

171) (Prs 2, 5) 

( 25) AIR (12) 1925 Oudh 306 (1): (26 Cri L Jour 

264) (Prs 2. 6) 

C43) AIR (30) 1943 Sind 148: (44 Cri L Jour 768) 

(Prs 2, 7) 

RANAWAT J.: Rampal lodged a complaint 
against Mangia and Lakkha of offences under 
Ss. 447 and 504 P. C. in the Court of the First 
Magistrate, Sawai Madhopur, on the 19th of Octo¬ 
ber, 1948, alleging that in his absence on the 14th 
October, 1948, the accused entered his premises 
and after having demolished his house took pos¬ 
session of his land. After issuing process for the 
attendance of the accused, and after holding an 
enquiry, the learned Magistrate, on the 15th June, 
1949, framed charges against both the accused 
under Ss. 447 and 504 P. C., and fixed the 27th of 
July, 1949, for further proceedings in the case. The 
accused had asked for re-cross-examination of the 
prosecution witnesses and the Magistrate therefore 
directed the complainant either to produce his wit¬ 
nesses himself or to apply before a date fixed by 
the Court for issue of summons for his witnesses. 
The complainant paid the process fee, and applied 
for the issue of processes for summoning his wit¬ 
nesses, and on the date fixed for the hearing, the 
complainant and his witnesses did not turn up, 
and the accused attended the Court. The Magis¬ 
trate thereupon held that as the statements of 
the prosecution witness had not been subjected to 
re-cross-examination which was demanded by the 
accused, that part of the evidence could not be 
read against the accused to secure their convictions 
and taking this view of the case, the learned Magis¬ 
trate acquitted the accused. The complainant 
filed a revision in the Court of the Assistant Ses¬ 
sions Judge, Gangapur, against the order of ac¬ 
quittal passed by the Magistrate, which was dis¬ 
missed on the 10th October, 1949. The complain¬ 
ant has now filed this revision. 


(2) The learned counsel for the complainant has 
argued that the order of the Magistrate, which 
purported to be under S. 258 of the Cri. Procedure 

« a 5 cor ^ ing law - He ^ther urged that 
fram ta* of the charges in the trial of a 
warrant case, it was the duty of the Court to re- 

“ Sfnp rOSecU V on witnesses * and if the pro- 
fS havlDg been dul y served 

irot? Court ’ was for the Magis¬ 

trate to compel their attendance and it was not 

proper for the Magistrate to have acauitted the 
accused under these circumstances He hts nut 
reliance on the rulings of cases reported in 'Har 
KISHAN v. EMPEROR', AIR(24) W37 AH ^7 
fn G **S* UDDIN v. MT. MUNNI', AIr’ (36) 1949 

atd 4 / 2 ^\ ™ ADAR A JUIj U v. JANAKIRAMA' 
AIR (29) 1942 Mad 552(1); ‘EMPEROR v NAZO’’ 

RAM DAS, AIR (12) 1925 Oudh 306(1). 


Rampal v. Mangia (Ranawat J.) 

(3) The counsel for the accused has cited the 
case reported in ‘SADEK MAHAMMAD v. JYO 
TISH CHANDRA’, AIR (35) 1948 Cal.. 83. and has 
argued that as the order of the learned Magistrate 
was on the merits of the case, and it was not an 
order made in default of the attendance of the 
complainant, it was according to law and this 
Court should not now revise it. 

(4) It may be observed that the facts of this 
case are similar to those in the case reported in 
AIR (36) 1949 Ail. 428. In that case, which was 
filed on a complaint under Ss. 494 and 498 P. C., 
the trial Court, after recording the prosecution 
evidence, framed a charge against the accused, and 
fixed a date for cross-examination of the prosecu¬ 
tion witnesses. When the case was called out on 
the date so fixed, the complainant and his witnesses 
were absent, and at the request of the counsel for 
the complainant the case was adjourned to ano¬ 
ther date. On that date also, the complainant was 
absent and his counsel again sought an adjourn¬ 
ment, but the Court rejected the application, and 
refused to consider the evidence of the prosecution 
witnesses examined before the framing of the 
charges on the ground that they were not subject¬ 
ed to re-cross-examination and concluded that 
there was left no evidence against the accused and 
acquitted them. On a revision filed by the com¬ 
plainant, a Division Bench consisting of Wanchoo 
and Desai JJ. held that in the trial of a warrant 
case after the framing of the charge, the duty of 
recalling the prosecution witnesses under S. 256 
Cri. P. C. is cast upon the Magistrate trying the 
case, and the complainant should not be penalised 
for their absence when he was not at fault The 
decision of ’Benett J. in ‘HARIKISHAN v EM¬ 
PEROR’, AIR (24) 1937 All 127, was relied' upon 
on this point. It was further observed that the 
duty of procuring the attendance of the witnesses 
cannot be laid upon the complainant’s shoulders. 
The opinion expressed by Boys J. in a previous 
case ’EMPEROR v. NAZIR HUSAIN’, AIR (17) 
1930 All. 795(2) which was practically on the same 
lmes as the decision in ’AIR (35) 1948 Cal. 83’, and 
which is now cited by the counsel on the opposite 
side, was not considered to be good law. The re- 
vision in that case was allowed, and the order of 
acquittal was set aside, and the case was remanded 
for re-trial from the stage of the charge. 

(5) The case in ’AIR (29) 1942 Mad. 552(1)’, is 
jUso of the same nature. In that case, on the date 

* the JL ha X e wa5 framed the complainant was 
absent. The Magistrate thereupon passed an order 
purporting to be one under S. 258(1) Cri. p c 
acquitting the accused. It was held by Horwiil J 
that where a Magistrate lias framed a charge he 
cannot dismiss the case for default.. .ThTonW 
section which deals with the procedure upon de- 
°L a ^ a ^ e - 0f the com Plainant in warrant 
St f 5 ?' Cr l* P ’ C * The Magistrate could 
not have acted under that section, because the 

SrH e n!!f ad i, alre ^ y been framed > and the accused 
could not have been discharged after the charge 

is framed. The Magistrate therefore acted il¬ 
legally. 

in ‘ Am (12) 1925 Oudh, 306(1) it 
was held that an order of acquittal in a warrant 
case can be passed only under S. 258 i^ 0 ^a 
finding that the accused is not guilty. The'accus- 

ata5 ullted mere,y «» St 

(7) In 'AIR (30) 1943 Sind 148' Davis C T nn* 
J - held that the acquittal of Uie'awuSd 
under S. 359. after the charge has been framed ™ 
the ground of the complainant’s absence is wrons 
because S. 259 does not provide for acquittal of tm 
accused person in the absence of th“ SSC 
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but for his discharge, and such order of discharge 
can only be made at a time before a charge in the 
case has been framed. When the charge has been 
framed, the absence of the complainant has no 
effect, and the Magistrate is bound to proceed to 
dispose of the case on the merits. In this case 
tiie Magistrate purported to act under S. 269 Cri. 
P. C., which was obviously wrong. 

(8) In the present case, the Magistrate has pur¬ 
ported to act under the provisions of S. 258, and 
he has expunged the prosecution evidence for want 
of re-cross-examination, and has therefore passed 
an order of acquittal in favour of the accused. Such 
an order has been suggested to be a correct one in 
these circumstances according to the judgment deli¬ 
vered by a Division Bench of the Calcutta High 
Court in the case reported in 'AIR (35) 1948 Cal 
83. The observations in that case are in the 
following terms: 

"Where after a charge has been framed and the 
complainant and his witnesses are absent on the 
day fixed for their cross-examination, it is not 
proper to discharge the accused, as there is no 
provision for discharge of an accused after the 
charge has been framed. 

The proper order to pass is: 

As the prosecution witnesses are absent and can¬ 
not be cross-examined, their evidence in exami- 
nation-in-chief should be expunged, and as there 
is no evidence in the case, the accused is acquitt¬ 
ed." 

(9) The Magistrate, in the present case, has 
made an order exactly in the same terms as has 
been suggested in the judgment of 'AIR (35) 1948 
Cal. 83’. The question therefore is whether an 
order made on merits regarding-acquittal of the 
accused after the framing of the charge 
and on account of the absence of the 
complainant and his witnesses is, accord¬ 
ing to law. It may be pointed out that the 
suggestion made in the judgment of the case *AIR 
(35) 1948 Cal. 83’, was really not necessary for the 
decision in that case. In that case, a complaint 
was filed against the accused for an offence under 
S. 504 P. C., and after the charge was fram¬ 
ed, the case was adjourned for cross-examination 
of the prosecution witnesses, but on the date so 
fixed and on a subsequent date, the complainant 
and his witnesses were absent. The complainant 
did not even pay process fee for summoning his 
witnesses. The Magistrate therefore made an 
order discharging the accused. The complainant 
then filed another complaint against the accus¬ 
ed for the same offence, and it w f as objected to by 
the accused on the ground that the previous order 
of the Magistrate, even though it purported to be 
one for discharge, was in law an order of acquit¬ 
tal, and the complainant therefore could not re¬ 
vive the proceedings against the accused. The 
High Court held that the previous order even 
though it was that of discharge should be con¬ 
strued to be for the acquittal of the accused, as 
after the framing of a charge, the accused could 
not have been discharged, but they could only be 
acquitted. The second complaint filed by the com¬ 
plainant was therefore held to be not competent. 
In dealing with this subject, the Court perhaps 
went out of its way to have suggested the type of 
an order to be made by a Magistrate in case the 
complainant & his witnesses are absent, & the com¬ 
plainant does not even care to take steps for sum¬ 
moning his witnesses through the Court. But any 
way, the opinion expressed in the judgment was 
gratuitous and cannot be taken to be authoritative. 
Section 259 Cri. P. C. lays down the procedure to 
be followed when in the trial of a warrant case 
before the framing of a charge a complainant is 
absent, but in such case, after the framing of a 
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charge, the procedure does not provide for the dis¬ 
missal of the case merely on the ground of the ab¬ 
sence of the prosecution witnesses or the com¬ 
plainant. The Code of Criminal Procedure casts 
a duty upon the Magistrate trying a warrant case 
of ascertaining from the complainant the names 
of his witnesses and of summoning them, vide 
S. 252, and afier recording the prosecution evidence 
if he considers that there are grounds for presum¬ 
ing that the accused has committed an offence 
triable as a warrant case, he is to frame a charge 
and after recording the plea of the accused he has 
to find out from the accused if he desires to cross- 
examine any of the prosecution witnesses, and if 
the accused so desire to re-cross-examine the pro ' 
secution witnesses. Section 256 requires that the 
witnesses named by the accused shall be recalled 
and after cross-examination and re-examination, 
if any they shall be discharged. The provisions 
in this behalf of S. 256 are mandatory, and it should 
be considered to be duty of the trial Court to re¬ 
call the prosecution witnesses. The absence of 
the complainant or his witnesses under these cir¬ 
cumstances should not be considered to afford an 
opportunity to the trial Court to acquit the accused 
simply on the ground of the absence of the complain¬ 
ant and his witnesses. In the present case, the com¬ 
plainant had done all that was within his powers 
to do for procuring the attendance of his witnesses. 
He had paid the process fee. Their summons were 
duly served and the witnesses failed to appear. The 
complainant therefore was not at fault in tins 
respect. He could not therefore have been pena¬ 
lised for his non-attendance as has been done by 
the trial Court. The case in 'AIR (36) 1949 All. 
428', has discussed several rulings of that Court 
on this subject, and appears to be a sound deci¬ 
sion. The argument that 're-called' does not mean 
'resummoned* in the meaning of S. 256 Cri. P. C. 
does not appear to be sound. The use of the word 
•re-called’ in S. 256 contemplates resummoning of 
the witnesses if they were not actually present in 
Court or were not bound down to reappear. The 
judgment of Bennet J. in AIR (24) 1937 All 127 is in 
accord with this view. 

(10) The order of acquittal made by the trial 
Court in view of the aforesaid discussion was not| 
justified, and this revision is therefore accepted, and jj 
the order of acquittal is set aside, and the case is 
remanded to the trial Court with a direction to 
try the case from the point of re-examination of 
the prosecution witnesses after the framing of the 
charge. 

(ID SHARMA J.: I agree. 

V.B.B. Case remanded. 


A. I. R. (39) 1952 Rajasthan 62 [C. N. 31.] 

(JAIPUR BENCH) 

DAVE AND MEHTA JJ. 

Naharsingh and another , Appellants v. Pirthi - 
singli, Respondent. 

Misc. First Appeal No. 4 of 1950, D/- 21-11-1950. 

Civil P. C. (1908), S. 38 — Power of executing 
Court to go into question of jurisdiction. 

The executing Court can go into the question of 
the jurisdiction of the Court passing the decree if 
it has not been agitated and decided on the origi¬ 
nal side. But in a case where the question of juris¬ 
diction has been already agitated and decided not 
only by the trial Court but also by the appellate 
Court it is not open to the parties to reagitate the 
matter in the executing Court. The executing 
Court cannot sit in judgment over the decision of 
the High Court of Jaipur and turn down its deci¬ 
sion on the question of jurisdiction , simply because 
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a later Full Bench of the High Court had taken a 
different view of the law in anotlier case. Case 
law discussed.’ tParas 3, o) 

Anno: C. P. C., S. 38 N. 8. 

Gulabchandra Kasliwal, for Appellaiits; Durga 
Prasad Mathur, for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
conies afier the Indian Cases). 

(•33) AIR (20) 1933 All 751(2): (147 Ind Cas 874) 

(Pr 3) 

('25) AIR (12) 1925 Cal 907: (53 Cal 166 PB) 

(Pr 3) 

•('31) AIR (18) 1931 Cal 546: (134 Ind Cas 80) 

(Pr 5) 

('41) AIR (28) 1941 Cal 493 : (196 Ind Cas 534) 

(Pr 4) 

('49) Kalu v. Balu, decided by a Full Bench on 
5-11-1949 (Jaipur) (Pr 1) 

(*36) AIR (23) 1936 Pat 198: (14 Pat 633) 

(Prs 4, 5) 

(1926) AC 94: (95 LJPC 33) (Pr 4) 

DAVE J.: The facts giving rise to this appeal 
are that the respondent Thakur Pirthisingh, in¬ 
stituted a suit in the Court of the District, Judge, 
Jaipur City, for recovery of possession of certain 
plots of land situated in the village Korhi. Am¬ 
ongst other objections, it was pleaded by the de¬ 
fendants that the matter was exciUoively traole by 
the Revenue Court, and that the civil Court had 
no Jurisdiction to try and decide it. The District 
Judge dismissed tms onjection but at the same 
time he also dismissed the suit on other grounds. 
The plaintiff went in appeal to the High Court of 
Jaipur. There it was again contended by the de- 
fendants-respondents that the appellate Court had 
no Jurisdiction to hear the appeal and it should 
be transferred to the Revenue Board under sub-s. 
(2) of S. 3 of the Jaipur State Grants Land-tenures 
Act. It was held by Verma C. J. and Ibrahim J. 
who constituted the Division Bench of the Jaipur 
High Court that the word "proceeding" appearing 
in sub-s. (2) of S. 3 of the Jaipur State Grants 
Land Tenures Act of 1947 did not include an ap¬ 
peal from a decision in a civil suit and that they 
were competent to hear and decide that appeal. 
The learned Judges accordingly heard the appeal 
and decreed the suit with costs throughout. The 
plaintiff respondent then took out proceedings to 
get the said decree executed in the Court of the 
District Judge, Jaipur. Two separate applications 
were thereupon presented by the present appellants 
objecting to the execution of the decree on the 
ground that the appellate Court had no jurisdic¬ 
tion to pass the decree and therefore it was a nul¬ 
lity. It was pointed out that in the case of 'KALU 
v. BALIT and others subsequently decided by a 
PuU Bench of the Jaipur High Court on 5th Nov- 
' er “49, it was held that the question of Juris- 
Ciction in the present case was not correctly decid- 
ed. Both these applications were dismissed by the 
learned District Judge by an order dated the 22nd 

^ ound that the question of 

SlfiSZSS* once declded tater p"* 5 

appellants’ advocate, Mr. Kasliwal con- 
JEJJ executing court can go behind the 

™. re f w see if the Court which passed the same 

hM to hear and decide the suit. He 

PJ' oceeded J° ar ^ Ue that an erroneous deci- 
aon on a question of law like that of jurisdiction 
even though Inter partes is not res JudlStT tS 

the respondent has contested this 
argument with equal vehemence. 

tnni A^ Uante L> advocate' has referred to 

■OORACHAND v. PRAFULLA KUMAR ROY* 
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AIR (12) 1325 Cal 907 and SARABJIT PRATAF 
v. INDERJ1T PRATAP', AIR (20) 1933 All 751. In. 
the hist case it was held by a Full Bench ot the 
Calcutta High Court that: 

• where the decree presented for execuuon was 
made by a Court which apparently had no juris¬ 
diction, whether pecuniary^ or territorial or in res¬ 
pect ot tlie judgment-debtor's persons to mane 
the decree, the executing Court is entitled to re¬ 
fuse to execute it on the ground that it was macc 
v/.tlrout jurisdiction." 

In the second case also it was held by a Division 
Bench of the Allahabad High Court that it was 
open to the judgment-debtor even at. the stage of 
execution of decree to raise the plea that the 
Court which passed the decree had no jurisdiction 
to try the suit. It is well settled law that the exe¬ 
cuting Court can go into the question of the juris¬ 
diction of the Court passing the decree if it has 
not been agitated and decided on tire original side 
but the point for our determination in this case ‘s 
whether in a case where the question of jurisdic¬ 
tion has been already agitated and decided not 
only by the trial Court but also by the appellate 
Court, is it Still open to the parties to reagitate 
the matter in the executing Court. The learned 
advocates for the parties have not been able to 
cite any authority having a direct bearing on this 
specific point. In the two cases cited above thi= 
point was not directly in question. In the first 
case ’AIR (12) 1925 Cal 907’, the learned Judge had 
very cautiously used the expression by a Court 
which apparently had not jurisdiction" and then 
he followed the above quotation by saying that 
within these narrow limits the executing Court 
was authorised to question the validity of the 
decree. In a case where the parties have exhaust¬ 
ed their arguments on the question of jurisdiction 
and the Court has given its decision it cannot be 
said that "apparently” it had no jurisdiction. 

(4) The appellants’ learned advocate has next 
referred to ’DIST. BOARD OF DARBHANGA v. 
SURAJ NARAIN’. AIR (23) 1936 Pat 198 and •MEGH- 
RAJ GOLABCHAND FIRM V. CHANDRA KA- 
MAL’, AIR (28) 1941 Cal 493, both of which are 
decisions of single Judges. In the first case ’AIR 
(23) 1936 Pat 198’ a former suit between the par¬ 
ties had reached the District Judge in appeal and 
it was held by him that the action was not main¬ 
tainable in the civil Court and that the District 
Magistrate was the competent authority to hear 
it according to Bengal Ferries Act. In a subse¬ 
quent suit between the same parlies for other 
arrears the plea of res judicata about the Jurisdic¬ 
tion of the civil Court was raised bvthe other party. 
Relying on the authority of ‘BROKEN HILL PFO^ 
PRIFTARY Co. LTD. v. MUNICIPAL COUNCIL. 
OF BROKEN HELL’, (1926) AC 94, It was decided 
by the learned Judge that the previous decision 
on the question of jurisdiction was not res judicata. 
It was further added that in the question of juris¬ 
diction not only the parties but the Court and 
the public had an Interest. In the second case 
’AIR (28) 1941 Cal 493 an application for execu¬ 
tion of a decree was dismissed by the Court on 
the ground that It had no jurisdiction. In a sub¬ 
sequent application for execution when the ques¬ 
tion of res Judicata about the Jurisdiction was 
raised, it was held that the principle of res judi¬ 
cata had no application on the question of juris¬ 
diction. It would appear from both these deci¬ 
sions that the claim or the application in th° sub¬ 
sequent case was not in respect of the same'relief 
which was asked for in the former suit or applica¬ 
tion. In the case of ‘BROKEN HILL PROPRIE- 

v ’ MUNICIPAL COUNCIL OF 

mLL ’’ (19261 AC 94 referred to above, the 
applicants were occupiers of a mine of lead and 
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■silver within the Municipality of Broken Hill and 
the respondents were the rating authority of the 
Municipality. On a question of res judicata being 
.raised by the respondents on the basis of a pre¬ 
vious decision of the High Court of Australia bet¬ 
ween the same parties for the previous vears, it 
was observed by their Lordships that 
"the decision of the High Court rela f ed to a 
valuation and a liability to a tax in a previous 
year, and no doubt as regards that year the deci¬ 
sion could not be disputed. The present case 
relates to a new question namely, the valuation 
for a different year and the liability for that 
year. It is not eadem questio and therefore the 
principle of res judicata cannot apply/* 

(5) It is quite clear from the above observations 
that so far as the decision of the High Court about 
the valuation and the liability of taxation in the 
previous year was concerned, it was clearly held 
that so far as that year was concerned “the deci¬ 
sion could not be disputed. This authority tbere- 
iore on which 'AIR (23) 1936 Pat 193* is based 
goes against the appellants* argument instead of 
supporting it. In ‘SARAT CHANDRA v. JOY 
SANKAR’, AIR (18) 1931 Cal 546, it was held that 
the question whether the appeal before the High 
Court was competent or not is not a question which 
can be gone into in the execution proceedings. In 
the present case also what the appellants really 
wanted to contest in the executing Court was that 
the appellate authority which passed the decree 
was not a competent Court of jurisdiction. To my 

flmind, the executing Court could not sit in judg¬ 
ement over the decision of the High Court of Jaipur 
land turn down its decision on the question of 
{jurisdiction, simply because another Bench of the 
jHigh Court had taken a different view of the law 
Inn another case. If all the previous decrees of the 
{Courts are thus set aside, because/a different view 
on a certain question of law is taken in some other 
case by the High Court, it would cause an utter 
confusion and there would be no end to litigation. 
For instance, what would happen if the latter 
decision of the High Court is again dissented from 
in another case by another Bench of the same 
High Court. There is, therefore, no good reasen 
to interfere with the decision of the Court below. 

(6) The appeal is dismissed with costs. 

(7) MEHTA J.: I agree. 

DH. Appeal dismissed. 
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(JAIPUR BENCH) 

SHARMA J. 

Gajanand , Appellant v. Biharilal, Respondent. 

Civil Appeal No. 40 of 2006, D/- 30-8-1950. 

Accounts — Settlement of — Reopening. 

Once the account is settled between the parties, 
(t cannot be re-opened, unless on the ground of 
fraud or substantial mistake. 

There was a partnership between defendant and 
plaintiff, which was dissolved on 18-4-1948, and a 
writing was made evidencing the dissolution of 
partnership and stating that Rs. 1246/- were due 
from the plaintiff to the defendant and were V&id, 
and that an accounting was yet to be made aoout 
a transaction of 80 bags of sugar. It teas agreed 
that the plaintiff would be entitled to inspect the 
Bahl Khatas within 20 days from the date of the 
document and he would be entitled to recover any 
sum which might be found due on their inspection. 
It was also provided that if there was any mistake 
in accounting, the parties would be entitled to pay 
and receive whatever sum might be correctly found 


out from the accounts. The plaintiff brought a 
suit within 20 days of the agreement on the allegar 
tion that he called upon the defendant to give him 
an inspection of the account-books according to the 
agreement, but the loiter did not comply with the 
request . The accounts should, therefore, be gone 
into and the plaintiff should be awarded whatever 
was found due to him. 

•Held’ that the question did not arise of re-open¬ 
ing the accounts, because the accounts had not 
been finally settled. The door was kept open for 
20 days from the document. The suit was, there¬ 
fore, not liable to be dismissed. *Case law discussed / 

(Paras 11, 14, 15) 

Bliandari, for Appellant; Agarwal, for Respondent, 
Cases referred: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases). 

(1851-54) 5 Moo Ind App 372: (8 Moo P C 278) 

(Pr 5) 

(•19) AIR (6) 1919 All 1: (42 All 230) (Pr 8) 
C08) 32 Bom 353: (10 Bom L R 281) (Pr 7) 
C44) AIR (31) 1944 Nag 124: (ILR (1944) Nag 101) 

(Pr 11) 

C33) AIR (20) 1933 Oudh 557: (9 Luck 230) 

(Pr 9) 

(1878) 9 Ch 529: (50 L J Ch 147) (Pr 6) 

JUDGMENT: This is the defendant’s appeal 
against the order of remand made by the learned 
Civil Judge Nim-ka-thana and arises under the fol¬ 
lowing circumstances: There was partnership bet¬ 
ween Gajanand defendant-appellant and Biharilal 
plaintiff-respondent, which was dissolved on 18-4- 
1948, and a writing was made evidencing the dissolu¬ 
tion of partnership and stating that Rs. 1246/- were 
due from the plaintiff to the defendant and were 
paid, and that an accounting was yet to be made 
about a transaction of 80 bags of sugar. It was 
agreed that the plaintiff would be entitled to ins¬ 
pect the Bahi Khatas within 20 days from the date 
of the document and he would be entitled to re¬ 
cover any sum which might be found due on their 
inspection. It was also provided that if there was 
anv mistake in accounting, the parties would be 
entitled to pay and receive whatever sum might be 
correctly found out from the accounts. The 
exact words used in Hindi are “Bhul chuq leni 
deni”. The plaintiff brought the present suit on 6-5- 
1948, i.e., within 20 days of the agreement on the alle¬ 
gation that he called upon the defendant to give 
him an inspection of the account-books according 
to the agreement, but the latter did not comply 
with the request. The accounts should, therefore, 
be gone into and the plaintiff should be awarded 
whatever is found due to him. 

(2) The defendant contended, inter alia, that the 
document dated 18-4-1948 recorded a settlement of 
accounts and the plaintiff was not entitled to call 
for accounts of any other transaction excepting 
that of 80 bags of sugar. 

(3) The learned Munsif Nim-ka-thana dismissed 
the suit on the ground that the accounts, except¬ 
ing those relating to 80 bags of sugar, had been 
settled and could not be re-opened, unless the plain¬ 
tiff could point out any fraud or substantial mis¬ 
takes in the accounts. He, therefore, dismissed the 
whole suit. 

(4) The plaintiff went in appeal and the learn¬ 
ed Civil Judge Nim-ka-Thana, who heard the ap¬ 
peal, reversed the decree of the first Court and re¬ 
manded the suit to it for decision according to law. 
Against this order of remand the defendant comes 
in appeal to this Court. 

(5) It has been urged by the learned counsel *<> r 
the appellant that the document dated 18-4-1948 re¬ 
corded a settlement of accounts and the accounts 
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could not be re-opened, because the plaintiff has 
not alleged any lraud or substantial mistakes in 
the accounts. It was conceded that the decree of 
the first Court was bad inasmuch as the whole 
suit was d-smissed. The suit should have been 
decreed only for accounts relating to 80 bags of 
^rga'r. I have been referred to the ruling report¬ 
ed in 'HENRY McKELLAR v. JOHN WALLACE 
AND JOHN SPENCE*, 5 Moo Ind App 372, in 
which their Lordships of the Privy Council held 
that either when the accounts have been settled or 
a compromise has been made at a particular figure 
without going into the accounts, no suit lies lor 
rendition of accounts. In that case a particular 
sum had been agreed upon between the parties and 
a bill had been given in respect of it. 
It was found that the parties had settl¬ 
ed the accounts or they had compromised on the 
particular figure, for which the bill was made. The 
plaintiff could not, therefore, re-open the accounts 
in the absence of fraud. 

(6) Reliance was next placed upon “WILLIAM¬ 
SON V. BARBER’, (1878) 9 Ch 529, in which it was 
held that where the accounts are impeached and 
it is shown that they contain error of considerable 
extent, both in number and amount whether caus¬ 
ed by mistake or fraud, the Court will order such 
accounts, though extending over a long period of 
jears, to be opened, and will not merely give liberty 
to surcharge and falsify, and supposing that a fidu¬ 
ciary relation exists between the parties, the Court 
will make a similar order if such accounts are 
shown to contain a smaller number of errors or if 
they contained any fraudulent entries. 

(7) The ruling reported in 'MAGNI RAM KHUP 
CHAND v. LAXMI NARAYEN RAM PRATAP', 32 
Bom 353 is also to the effect that the accounts, 
once settled, can be re-opened only on the ground 
of fraud or substantial mistake. In that case a 
promissory note was given by the plaintiff to the 
defendant and it was held that it was either the 
result of a settled account or settlement by com¬ 
promise and so the accounts could not be opened 
In the absence of fraud or important mistake. 

(8) The learned counsel for the appellant also 
referred to 'BHAGWAN BAKSH SINGH v. DAMO- 
DAR JOSHT, AIR (6) 1919 All 1, In that case, 
too, it was found that the accounts had been settl¬ 
ed between the parties and it was held that the 
settled accounts between the two parties may be 
re-opened on the ground of substantial error or 
fraud. 

(9) Reliance was also placed on “BACHELAL v. 
GUNDUMAL’, AIR (20) 1933 Oudh 557. In that 
case, too, a sarkhat for Rs. 2000/- had been exe¬ 
cuted by the defendant in favour of the plaintiff's 
sons and a promissory note for Rs. 2000/- in favour 
of the plaintiff. The plaintiff alleged that the 
amount of the Sarkhat had been paid, but Rs. 1500/. 
were the balance out of the principal and Rs 135/ 

of interest on the promissory" note. 
The defendant contested the suit on the ground 

the „!!«? . were numerous mistakes in 
w th!“ 0unt - Ifc was - however, found 
not £ f^kes and the account could 
mistakes absence of substantial 

(10) My attention was also drawn to ‘Ivatak- 

tween the partners & a promissory note wS execSS 
«d by one of them In favour of the other \ suit for 
accounts was brought on the ground that fraud 
{w u Pon the plaintiff and holding 
had beeu Practised, the accounts were 
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(11) Lastly reliance lias been placed upon *BAJ- 
RANGLAL V. ANANDILAL', AIR (31) 1944 Nag 
124. In that case also the accounts were settled and 
then followed a promise to pay the amount found 
due. It was held that the promise afforded a fresh 
cause of action, on which a suit could be instituted. 
It was further held that when the parties settled 
accounts, the presumption is that they have settled 
the accounts with their eyes open and that they 
knew what the accounts contained and then decid¬ 
ed what the settlement ought to be. A party, who 
wishes to reopen a settled account, has therefore to 
make out a very strong case on the ground of either 
fraud or substantial mistake of both the parties. 
Mere unreasonableness of some items is no ground 
for re-opening the accounts. If a party wishes to 
settle ‘the accounts, he has to specify clearly the 
grounds, on which he claims permission to re-open 
and the items to which he takes objection as 
being entered fraudulently or through mistake. 
He has then to prove that those items had been 
entered fraudulently and through mistake. Errors 
have to be properly alleged and proved. 

(12) It has been contended that in the plaint 
there is no mention that there had been any fraud 
or error in the accounts. The plaintiff inspected 
the Bahi Khatas which were in possession of the 
receiver appointed by the Court in the case and 
yet he could not point out any mistake or fraud 
Under these circumstances, the suit, excepting that 
portion of it which related to 80 bags of sugar, was 
rightly dismissed. 

(13) The learned counsel for the respondent 
agreed to the proposition of law enunciated by the 
learned counsel for the appellant and supported by 
the authorities cited by him. He, however, argued 
that the document, Ex. P-l, dated 18-4-1948, did 
not record the settlement of accounts. The ac¬ 
counts had not been gone into and only a sum of 
Rs. 1246/- was provisionally found against the 
plaintiff, and it was paid. It was stipulated that 
the plaintiff had a right to inspect the accounts 
within 20 days k on inspecting the accounts, if any 
sum was found due to any party, he would be entitl¬ 
ed to get it. The defendant did not give inspection 
oi the account books within 20 days as agreed and 
therefore the plaintiff was entitled to bring the suit 
for the recovery of the sum which might be found 
due to him on the basis of the accounts. It was fur¬ 
ther contended that the accounts were to be finaliz¬ 
ed only alter the Bahi Khatas had been inspected 
as stipulated by the document, Ex. P. 1. 

(14) So far as the proposition of law is concern¬ 
ed, there is no difference between the parties. Both 
of them agreed that, once the account is settled 
between the parties, it cannot be re-opened, unless 

0 n 7 th u 1 i r0und of fvaud or substantial mistake. The 
only difference is about the nature of the docu- 
ment, Ex. P-l Whereas the defendant contends 
}}l rec °rds the settlement of accounts, the 
p.nmtiff contends that it was only a provisional 
arrangement and the accounts were to be finalized 
only after the accounts were inspected I have 
therefore, read the document with great care and 
have come to the conclusion that it does not re- 
coid a final settlement of accounts. No doubt a 
sum of Rs. 1246/- has been mentioned therein ’as 
due from the plaintiff to the defendant which was 
paid, but it has nowhere been mentioned that this 
amount was found against the plaintiff after he 
had scrutinized or even gone through the accounts 
The only thing mentioned Is that according ^ 
Khuta this amount was due from the plaintiff The 
document, however, does not say that the 
had been settled or that the plaintiff had acceSSd 
the balance in the Khata as the final word On the 
contrary, It has been stipulated that the phdntS. 
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shall have a right to go through the accounts with- 
in 20 days from the date of the document, and if 
any mistake or error is found out, it would be rectifi¬ 
ed. (Bliul chuk leni deni). This clearly shows that 
the accounts had not been finally settled. The 
door was kept open for 20 days from the document 
Ex. P-1. 

(15) The plaintiff brought the present suit with¬ 
in 20 days, alleging that he had not been allowed 
to inspect the accounts and find out wiiat sum was 
actually due and from which party. The question, 
[therefore, does not arise of re-opening the accounts 
because they had never been closed. It may be 
that if the plaintiff had not asked for the inspec¬ 
tion of the accounts, within 20 days, it might have 
been taken, after the expiry of that period, that 
he had acquiesced in the arrangement which was 
arrived at as per document Ex. P-1, but the plain¬ 
tiff did not acquiesce and brought the suit within 
.20 days. Tils suit was, therefore, not liable to be 
dismissed. The learned original Court made one 
very obvious mistake inasmuch as it threw out 
the whole suit because according to both the par¬ 
ties at least an account had to be taken with res¬ 
pect to 80 bags of sugar. 

(16) To my mind, the learned lower Court was 

perfectly justified in holding that the suit had been 
wrongly dismissed. The appeal has no force. It is 
dismissed with costs to the contesting respondent. 
D.H. Appeal dismissed. 
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SHARMA, J. 

Mangilal, Appellant v. Raghubar Dayal, Respon¬ 
dent 

Civil Miscellaneous Appeal No. 28 of 1949, D/- 
28-8-1950. 

(a) Civil P. C. (1908), S. 48 — Revival of execu¬ 
tion application — Limitation Act (1908), Art. 181. 

If the relief in a subsequent application made 
more than 12 years after the decree money be¬ 
came payable, is substantially different from the 
relief in the previous application, the subsequent 
application cannot be treated as a continuation of 
the previous application. (Para 13) 

Where the previous execution application was for 
rateable distribution and the subsequent applica¬ 
tion is for attachment of movable and immovable 
property and also for the arrest of the judgment- 
debtor, the relief prayed for in the subsequent 
application is substantially different from relief 
claimed in the previous application, and the subse¬ 
quent application must be treated as a fresh a: pli¬ 
cation. (Para 15) 

Anno: C. P. C., S. 48, N. 7; Limitation Act, Art. 

182, N. 143. 

(b) Limitation Act (1908), Art. 182 — Final 
order — Order transferring application by decree- 
holder for rateable distribution. 

In the case of rateable distribution final orders 
could be made only after the assets were distri¬ 
buted between different decree-holders or when 
tlie application of the decree-liolder, In which pro¬ 
perties were attached, was dismissed. An order 
sending the application for rateable distribution to 
the Court executing the decree under which pro¬ 
perties were attached, is not a filial order. 

(Para 16) 

Anno: Limitation Act, Art. 182, N. 129 

(c» Limitation Act (1908), Ari. 182 (5) — Court 
passing decree abolished — Application for execu¬ 
tion in Court having jurisdiction to entertain suit 
#- Application if in accordance with law. 


Where the Court which had passed the decree, 
had been abolished when the decree ivas put into 
execution, and the Coir'.s in which the decree was 
executed, had jurisdiction to entertain the suit, if it 
uere filed, on the dates when the execution appli¬ 
cations wore made, the decree executed in them is 
executed in accordance with lew. (Tara 17) 

Anno: Limitation Act, Art. 182, N. 52. 

(d) Limitation Act (1906), Art. 1S2 (5) — Appli¬ 
cation for rateable distribution — No prayer for 
attachment — Application if not in accordance 
with law. 

Merely because there is no prayer for attachment 
of property, in an application for rateable distribu¬ 
tion. it cannot be said that the application is not 
in accordance with law: AIR ( 18) 1931 All 92, llel 
on. t Para 19) 

Anno: Limitation Act. Art. 182, N. 52. 


(e) Civil P. C. (1998). S. 43 — Application giving 
supplementary list vf properties to be attached — 
Application is one for amendment — Application if 
made within 12 years and before previous appli¬ 
cation is disposed of, is net against law -- Limita¬ 
tion Act (1908), Art. 182 (5). (Para 20) 

Anno: C. P. C., S. 48 N. 7; Limitation Act, 
Art. 182, N. 52. 

Umrao Lai, for Appellant: Maksudan Lai, far 
Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C29) AIR (16) 1929 P C 209: (118 Ind Cas 268> 

(?rs 7, 8> 

(’31) AIR (18) 1931 All 92: (53 All 125) 

(Prs 13. 19 ) 

C38) AIR (25) 1938 Cal 162: (174 Ind Cas 569) 

7 (Prs 7, 11V 

C28) AIR (15) 1928 Lah 808: C120 Ind Cas 622> 

(Prs 7, 9> 

(’41) AIR (28) 1941 Pat 635: (191 Ind Cas 492) 

(Prs 7, 12> 

(•43) AIR (30) 1943 Pat 127: (21 Pat 833) 

(Prs 7, 10> 

JUDGMENT.: This is the judgment-debtors 
appeal against the appellate judgment and order 
of the learned Additional District Judge, Alwar, 
and arises out of execution proceedings. The facts 
are as follows: A decree was obtained by Data 
Ram against Chetram for the recovery of 
Rs 2,130/6/6 on the 13th December 1923 from the 
Civil Court at Alwar. Rs. 130/6/6 were paid at the 
time of the decree and five annual instalments of 
Rs. 400/- were fixed. We are concerned with the 
last two of them, i.e., the 4th and the 5tn. The 
fourth instalment was payable on Magjlr S. 2, Si. 
1984, corresponding to 26th November 1927, and 
the fifth and the last instalment was cuyable on 
the 4th December 1928. After the decree both 
the original decree-holder and judgment-debtor 
died. Raghubar Dayal, a grandson of the original 
decree-holder, applied in execution on the 21 st 
September 1928 for the recovery of the fourth 
instalment which had become due and was not 
paid. The execution was filed against Mangilal, 
son of Chetram, original judgment-debtor deceased 
It was prayed that the amount bo recovered 
by rateable distribution from the sa'e-proceedo ol 
half the share in a house, a Nohara and two shops, 
which had been attached in the case, NANAGRAM 
v. MANGILAL’, of the Court of the Nazira Muda- 
war. Another application was made for the re¬ 
covery of the 5th instalment on the 3rd Janiiaiy 
1929, and in that application also a pta^ci loi 
rateable distribution out of the sale proceeds of 
Nanagram's case was made. For certain reasons. 
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which are not necessary to mention, the amount 
of neither of these instalments could be recovered 
upto the 28th October 1940, and consequently on 
the said date Raghubar Dayal (who would herein¬ 
after be referred to as decree-holder) made an 
application that the following property be attached 
in execution of the decree and the judgment- 
debtor be also arrested. It was also mentioned 
that he did not desire the share in t e sale pro¬ 
ceeds of Nanagram’s execution. 

( 2 ) Mangilaf (who will hereinafter be referred 
to as judgment-debtor) objected that no proceed¬ 
ings could be taken upon the application as it 
was made more than 12 years from the date the 
fourth instalment became payable and also more 
than 3 years from the date of the final older on 
the application for execution of the 4th and the 
5th instalments. 

(3) It may be mentioned that when the appli¬ 
cation dated the 28th October 1940 was made, the 
office made a report that the fourth instalment 
had become time-barred and issued process only 
in respect of the fifth instalment. 

(4) The learned Additional MunsifT, Alwar, in 
whose Court the execution was pend'ng on the 
date of the application dated the 28th October 1940, 
repelled the objections of the judgment-debtor and 
held the application in continuation of the previous 
application for .execution. He consequently dis¬ 
missed the objections and ordered the execution 
to proceed. 

(5) The judgment-debtor went in appeal to the 
Court of the District Judge, Alwar, but it was 
held that no appeal lay. He went in second 
appeal to the High Court at Alwar where the 
appeal was allowed and the case was sent back 
to the Court of the District Judge for decision in 
accordance with law. This time the appeal came 
before the Additional District Judge, Alwar who 
upheld the Judgment and order of the learned 
Munsiff and dismissed the appeal. 

(6) The Judgment-debtor has come in Second 
Appeal to tliis Court. 

(7) It has been argued on behalf of the judgiaent- 
debtor that the application dated the* 28th October 
1940 could not be said to be in continuation of 
the previous application, in this application a 
fiesh relief was sought and it was more than 12 
years after the date, on which the fourth instal- 
ment became payable. He further argued that the 
application was beyond time even n respect of ike 
fifth instalment as It was made more than 3 years 
afici ine tM'e of the final order. I \vw. s iei< rrccl 

KI7AR ,rU Alff RATAN V DATAR 
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-rau 137, AZIZ REHMAN v BIPIN RfHART’ Am 

(25) 1938 Cal 162, 'MAHARAJ BAHADUR v A H 
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debtor. Again in November 19 lfi j * 
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that certain personal property of another pur¬ 
chaser of the Patoi might be attached and sold 
and from such sale proceeds their claim be satis¬ 
fied. The last application to attach the Patni 
was made on the 2nd December 1922. It was held 
that the applications of January 1915, March 1917 
and November 3918 were essentially different in 
character from the application of May 1903. The 
combined effect of these previous applications 
marked such a substantial departure from the 
original application of May 1908 as to make it im¬ 
possible to hold that the application of December 
1922 was a continuation of the application of May 
1908. 

t9) In ‘AIR (15) 1923 Lah 808", cited above, the 
decree was passed on the 13th June 1904. The 
last application for execution was presented on 
the 16th April 1913, when the decree-holder applied 
for execution by attachment & sale of a garden 
and certain agricultural land, but on the judgment- 
debtor’s representation that he was a member of 
an agricultural tribe, it was held that these pro¬ 
perties could not be sold. The decree-holder then 
tried to have temporary alienation of the land 
effected, but the executing Court refused the prayer 
It was, however held by the High Court that Civil 
Courts had power to order a temporary alienation 
of the land of the judgment-debtor. In accordance 
with that decision, steps were taken to effect a 
temporary alienation. In October 1918 the 
Collector sanctioned a temporary alienation of this 
land. Oil the 18th November 1925, the decree- 
holder presented an application in the executing 
Court stating that the land of the judgment-debtor 
which he had attached, had not been sold for no 
fault of his, that the land which he was likely to 
ge . V the temporary alienation of the land, would 
not be sufficient to meet his demand, and that the 

flnH er 5 n?rt°o^ ly ( vf f th , e J ud 8™entrdebtor be attached 
and sold and the sale proceeds applied towards the 
satisfaction of the decree. It was held that the 
second application was in substance a fresh appli¬ 
cation to proceed against the properties which 
not been included in the formS applicat o 

havi " s been & is 

hoSd°er wanffto'^ubsUtute^^ew pro^rty^hich 
w « 5 U u e d,fferent from the property asaia 
which he wished to proceed in the first hitaS 

J* h ?*d that his application must be regarded 
as a fresh application for execution and that the 
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«nd not « continuation of the exeruHnn 

ffs^A-saar 1 " - - ~ 

•naipfca'S 

against properties other than thS? t0 
in the first execution petition u*3°^ mentioned 

within the ESSfTi Siui; SfiLS" ?Ucat, °? 

application is entertainableafter la ™. no . Such 
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cation made more than 12 years after the decree 
money became payable, is substantially different 
lrom the relief in the previous application, the 
suosequent application cannot be treated as a con¬ 
tinuation ol the previous application. The learned 
Additional District Judge, has given no reasons 
why he ditiered lrom the view taken in these 
linings. He has simply derived support lrom the 
ruling reported in 'MT. DEORAJI KJER v. JADU- 
NANDAN RAT, AIR (18) 1931 All 92. I have read 
the ruung and I do not know how it helps the 
decree-holder on the question of limitation. In 
that ruling it was simpiy held that when an appli¬ 
cation lor rateable distribution is made alter the 
attachment has already taken place, the attach¬ 
ment really enures ior the benent ol all claimants 
and is as effective as if it had been brought about 
separately by each of them, provided they had, 
beiore the assets were realised, applied lor execu¬ 
tion of their decrees. In such a case it is quite 
sufficient for them to ask that the sale should take 
place and the sale-proceeds distributed among them 
proportionately. If the case were before me that 
the applications dated the 21st September 1928 
and 3rd January 1929 were not against law simpiy 
because no prayer for the attachment of any pro¬ 
perty was made, this ruling would have had a bear¬ 
ing on the point, but it was not decided in that 
case that an application made more than 12 years 
after the decree became executable could be 
treated to be a continuation of the previous appli¬ 
cation, in which relief claimed was quite different 
lrom the subsequent application. I fail to see how 
this ruling could help the decree-holder on the 
point of limitation. 


(14) The learned Additional District Judge has 
treated the application dated the 28th October 1940 
as a continuation of the previous applications, be¬ 
cause in his opinion they had not been finally dis¬ 
posed of by that time, this would, however, make 
no difference. In the Lahore case mentioned above 
also, the second application for a different relief 
was made during the pendency of the previous 
application, but as it was made 12 years after the 
decree had become executable, it was held that it 
was time-barred and no action could be taken 
upon it. 

( 15 ) It was conceded by the learned counsel for 
the decree-holder that so far as relief for arrest 
is concerned, it is a relief substantially different 
in character from the relief in the previous appli¬ 
cations. No process for arrest could, therefore, 
be issued. But so far as the attachment is con¬ 
cerned, it was argued that proceedings could be 
taken and they could not be time-barred. I do 
|not agree to this contention of the learned Counsel 
|The previous applications were for rateabi e 
distribution and the application dated the 38th 
October 1940 was for attachment of certain move- 
able and immovable property, and ateo for the 
arrest of the Judgment-debtor The relief prayed 
for in the application dated the 28th October 1940 
was, therefore, substantially' different from the re¬ 
lief claimed in the applications of 19 o 2 0 8 f . an ^. 1 n 9 v ^; 
iWhether the application dated the 28th October 
1940 is treated as a fresh application for ^ecution 
or as an application for amendment, proceedings 
could not be taken in accordance with it. So far 
as the fourth instalment was concerned, as the 
recovery of the said instalment had become time- 
barred by virtue of Section 4P of the Code of C vil 
Procedure. It is significant that the executing 
Ooir/t itself did not proceed in respect of the 
fourh instalment in accordance with the appli¬ 
cation dated the 28th October 1940. 

(16) Coming to the fifth instalment, it has been 

admitted by the lea-r *-a &el for the Judgment- 


debtor that it was not barred by 12 years rule 
of limitation under Section 48 of the Code of Civil 
Procedure. It was, however, argued that the pre¬ 
vious application of the 3rd January 1929 had been 
finally disposed of more than 3 years before the 
application dated the 28th October 1940 was made. 
1 ao not agree with this argument of the learned 
Counsel. Final orders on the said application had 
not been made even upto the 28th October 1940. 
Nothing had been received by the decree-holder’ by 
rateable distribution till that date. It was argued 
that the application of 1929 should be deemed to 
have been anally disposed of as soon as an order 
was made sending that application to the Court 
executing Nanagram’s decree. This does not 
appeal to me. In the case of rateable distribution 
final orders could be made only after the assets 
were distributed between different decree-holders 
or when the application of the decree-holder, In 
which properties were attached, was dismissed. 
Neither of these two things occurred in the pre¬ 
sent case. I would, therefore, hold that the appli¬ 
cation dated the 28th October 1940 was not barred 
under Art. 182 (5) of the Limitation Act, and that 
an action could be taken upon it so far as the 
fifth and the last instalment is concerned. 


(17) It was further argued that the previous 
applications were not made to the proper Court 
and in accordance with law, as the decree was 
of the Civil Judge’s Court, Alwar, and the present 
applications were filed in the Court of the Munsiff, 
Madawar, and finally came to the Court of the 
Additional Munsiff, Alwar. I do not think this 
argument has any force. The Civil Judge’s Court 
(Adalat Diwani) which had passed the decree, had 
been abolished when the present decree was put 
into execution, and the Courts, in which the decree 
was executed, had Jurisdiction to entertain the 
suit, if it were filed, on the dates when the execu¬ 
tion applications were made. The decree execu¬ 
ted in them was, therefore, executed in accord¬ 
ance with law. 


( 19 ) it was next argued that the decree ought 
to have been executed in the Court of the District 
Judge as the property in Nanagram’s case was at¬ 
tached by the District Judge and out of the sale 
proceeds of this property rateable distribution was 
prayed. This too has no force. There was no bar 
to the decree being executed in the Court which 
had Jurisdiction to entertain the suits at the time 
of the execution, simply because rateable distri¬ 
bution of assets held by a different Court was 
claimed. 


(19) The third argument of the learned Counsel 
ras that the applications of 1928 and 1929 were 
tot in accordance with law as only rateable distn- 
lution was claimed and no prayer for attachment 
if property was made. On this account, however, 
t cannot be said that the applications were no. 
n accordance with law. I am supported in this 
r iew by the ruling reported to ‘MI. ^ORAJI 
CUNWAR v. JADUNANDAN RAP, AIR (18) 1931 

Ui 92. 

(20) The last contention was that the application 
lated the 28th October 1940. was not in a tabular 
orm and was, therefore, not in accordance witn 
aw. I do not agree to this view as well. The 
ipplication was only an application Siting a s q u P: 
elementary list of the properties to be attached and 
vas, therefore, in effect an application for amend- 
nent. It was made within 12 years and before 
he previous application was disposed of. I, tne 
foretold that the application was not ag^nst law 
ind an action can be taken upon It, so far as the 
last instalment Is concerned. 


1952 


Dwarka Prasad v. Gori Nath (Sharma «/.) Rajasthan GO 


(21) The appeal is partly allowed. The order 
of tiie lower Court is modified in that the decree 
shall be executed in accordance with the appli¬ 
cation dated the 28th October 1940 only in res¬ 
pect of tlie fifth and the last instalment. It shall 
not be executed in accordance with that appli¬ 
cation so far as the fourth instalment is concerned. 
In tlie circumstances of the case the parties shall 
bear their own costs throughout. 

V.B.B. Appeals partly allowed. 
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JAIPUR BbNCH 
RAN AW AT AND SHARMA, JJ. 

Dwarka Prasad, Appellant v. Gopi Nath and 
others, Respondents. 

Civil Appeal No. 385 of 1949, D/- 19-12-1950. 

Civil P. C. (1908), O. 34, R. 1 — Redemption 
suit — Failure to join necessary party, when fatal 
to suit. 


Order 34, R. 1 is a rule of mere procedure and it 
is controlled by the provisions of O. 1, R. 9. A 
suit for the enforcement of the mortgage security 
or for the redemption of mortgage is not necessarily 
liable to dismissal if all persons having an in¬ 
terest either in the mortgage security or in the 
right of redemption have not been made parties. 
If an effective decree can be passed and rights of 
those parties not before the Court can be properly 
safeguarded even in the absence of some of the 
parties, suitable relief studl not be denied to the 
plaintiffs. In some cases it is possible that in the 
absence of the interested parties Courts may not be 
able to give such a relief, and so the presence of all 
the parties interested might be insisted upon. 


It is not the law in India that one of several 
mortgagors cannot redeem more than his share un- 
less the oumers of the other shares consent or dc 
not object. Subject to proper safeguarding of the 
right to redeem , which these owners may possess 
one of several mortgagors can redeem the entire 
mortgage. Thus even when no consent has been ob¬ 
tained of all the mortgagors only some of the mort¬ 
gagors can redeem the mortgage. If however, such 
consent has been obtained then the case of re¬ 
demption by some only of the mortgagors would 
be much stronger . AIR (8) 1921 P C 125, Relied on. 

In a suit for redemption, the defendants con¬ 
tended that one of the sons of the mortgagors who 
was a necessary party was not joined as a party 
4 ^55 snt* therefore did riot lie. It was 

found that the redemption suit was being conduct¬ 
ed by this son as a mukhtiar khas of the plaintiffs. 
In tlie witness-box he gave out that he had been 
adopted in another family and tliat he liad no in¬ 
terest in the mortgaged property and that he did 

1 any f^fegunrding of his rights, that even 
xnt ^est,he consented to the bringinQ 
redemptUm °t 'he entire property by 

'SSS^.S'a %Ti7Tk (para 16) 

tXSZti* 1 ' 1or Appellant ’ *' *• Bhargava. 

Cases referred to: 

comes alter the Indian Cases] referred to 

(’19) AIR (6) 1919 P C 24: (47 Cal 175) ip r ut 

( 21 AIR (8) 1921 PC 125: (48 Cal 22) £ u 

85 7 All1 376: (1885 All W N 63) 22) a*! J 

<“> Cas 156: (33 All 51 FB) < P ; 12 

(50) AIR (37) 1950 All 598: (1950 All L J 632 FB) 

(Prs 9, 15) 


(85) 
(’ 86 ) 
l74) 
(’05) 
C97) 
(’99) 
C37) 

C02) 

( 10 ) 

C34) 

C40) 

l43) 

(16) 

C46) 


9 Bom 128 

10 Bom 648 
21 W R 428 

2 Cal L J 202 
7 Mad L J 226 
9 Mad L J 49 
AIR (24) 1937 Mad 136: 


(Prs 9, 10 j 
(P rs 9, 10 j 
(P rs 9, 10, 14) 
(Pr 10) 
(Pr 10) 
(Pr 10) 
(168 Ind Cas 899) 
(Pr 12) 


5 Oudh Cas 146 (Pi* 10) 

13 Ind Cas 984: (15 Oudh Cas 22) (Pr 10) 
AIR (21J 1934 Oudh 220: (10 Luck 70) 

(Prs 10, 15) 


AIR (27) 1940 Oudh 235: (15 Luck 399) 

(Prs 11, 15) 

AIR (30) 1943 Oudh 218 : (207 Ind Cas 72) 

(Pr 11) 


AIR (3) 1916 Pat 310: (1 Pat L J 468) 

(Prs 9, 13) 

AIR (33> 1946 Pat 225 : (222 Ind Cas 439) 

(Prs 9, 13) 


SHARMA, J.: This is one of the defendants* 
appeal and arises out of a suit for redemption filed 
by the plaintiff respondents against the defendant 
appellants in the Court of the Munsiff, Bharatpur. 

(2) It was alleged that certain shops in the town 
of Bharatpur were mortgaged by Shankerlal, father 
of the plaintiff No. 1, Gopi Nath, plaintiff No. 2 
Bal Kishen, and grandfather of Prem Narain 
minor, plaintiff No. 3, on the 28th of June 1910 
for a consideration of Rs. 500/- in favour of the 
defendants Chhoteylal, Nand Kumar, Badri Prasad 
& Dwarka Prasad. The rate of interest agreed upon 
was Rs. 1/4/- per cent, per mensem. It was recited 
in the mortgage deed that tlie rent of the mort¬ 
gaged property at the time of the mortgage was 
Rs. 5/- per mensem. This rent would be credited 
towards interest. If the rent realized in future 
exceeded the amount of monthly interest, the ex¬ 
cess would be credited towards principal. 


(3) Tlie plaintiffs alleged that Rs. 300/- were 
paid towards the mortgage money and the rent 
of the mortgaged property had been in excess of 
the monthly interest. Therefore, nothing was due 
to the mortgagees on account of principal and in¬ 
terest of the mortgage. On the contrary, some¬ 
thing would be found due to the mortgagors on 
an account being taken. It was alleged that 
Shanker Lai had died and the plaintiffs were his 
legal representatives. They asked the defendants 
to redeem the property, but they refused. It was. 
therefore, prayed that the property be redeemed 
and that on account be taken from the mortgagees 
and whatever amount was found due to the plain¬ 
tiffs be awarded to them. 

(4) The defendants admitted the mortgage, but 
pleaded, inter alia that they were not given posses¬ 
sion at the time of the mortgage but it was de¬ 
livered to them after the floods of 1924. Tlie pay¬ 
ment of Rs. 300/- was denied and it was also 
pleaded that a sum of Rs. 2,767/3/- was due to 
the defendants, out of which only Rs. 97/- had 
been paid. Tlie plaintiffs could not, therefore, re¬ 
deem the property without payment of 
Rs. 2,670/3/-. It was finally pleaded that the suit 
was bad for non-joinder of necessary parties as 
one of (he sons of Shankerlal mortgagor, namely 
Jugal Kishore was not joined as a party to tlie suit. 

(5) Tlie learned Munsiff held that Rs. 300/- liad 
been paid by the mortgagors and that the balance 
of the mortgage money and interest had been 

rent «aUzed by the mortgagees 

thZ , 196/ - jere due to the plaintiffs from 

further he ld that Jugal 

“S5S beeI } , adopted by Lallta Prasad and 

7om’riS ; ^ 0t lnt€rested In the mortgage. His 
Joinder was not necessary. He consequently do- 
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creed the suit for redemption as well as for the 
recovery of Rs. 196/- against the defendants. 

(6) The defendants went in appeal and the 
learned Civil Judge, Bharatpur, upheld the decree 
of the first Court and dismissed the appeal. The 
defendants went in second appeal to the High 
Court of Matsya which framed an issue on the 
point whether Jugal Kishore had been validly 
adopted by Lalita Prasad and remanded the case 
to the first appellate Court to record the evidence 
which the parties chose to adduce on the point 
of the alleged adoption of Jugal Kishore and sub¬ 
mit the evidence as well as its findings to the 
High Court within the time fixed in the Judgment. 

(7) The learned appellate Court recorded the 
evidence of the parties on the point of adoption 
and submitted the record with the evidence and 
its finding on the issue of adoption. Its finding 
is that Jugal Kishore was validly adopted by Lai- 
lita Prasad. 

(8) We have heard the learned Counsel for both 
the parties. So far as the question as to what is 
due to the mortgagors from the mortgagees is con¬ 
cerned. it was conceded by the learned Counsel 
lor the appellants that it has become a finding of 
fact and it cannot be challenged in second appeal. 
The only point that was argued was that Jugal Ki¬ 
shore was a necessary party and his non-joinder in 
the suit was fatal. The suit should, therefore, have 
been dismissed. On behalf of the respondents it 
was argued that Jugal Kishore had been validly 
adopted by Lalita Prasad and the finding of the 
learned Civil Judge was correct on this point. It 
was further argued that even assuming that he 
was not adopted, his non-joinder was not fatal to 
the suit as only some of the heirs cf the mortgagor 
were quite competent to bring a suit for redemp¬ 
tion. In the particular circumstances of the case 
Jugal Kishore has himself sworn on oath that he 
was adopted by Lalita Prasad and had no interest 
in the property left by Shankerlal. In the cir¬ 
cumstances of the case, therefore, there was ab¬ 
solutely no justification that the suit should be dis¬ 
missed for the non-joinder of Jugal Kishore. 

(9) I have considered the arguments of the learn¬ 

ed counsel for both the parties, each of whom 
cited a number of rulings in support of his con¬ 
tention. On behalf of the appellant reliance was 
placed on the provisions of O. 34 R. 1 of the Code 
of Civil Procedure. It was argued that all the 
persons having either interest in the mortgage se¬ 
curity or in the right of redemption should be 
joined as parties to any suit relating to the mort¬ 
gage. Reliance was placed on 'RAM BAKSH 
SINGH v. RAM LAL\ 21 W R 428; TAKIR 
BAKHSH v. SADAT ALI\ 7 All 376; 'RAGHO 
SALVI v. BAL KRISHNA'. 9 Bom 128; 'NARO- 
HARI v. VITHAL’, 10 Bom 648; GIRWAR 
NARAIN v. MAKBUL-UL-NISA’. AIR (3) 
1916 Pat 310; ‘RAM CHARITAR v. BAWAN 
PRASAD', AIR (33) 1946 Pat 225 and 

•RAMESHWAR BAKHSH SINGH v. GANGA BUX 
SINGH', AIR (37) 1950 All 598. 

(10) I have carefully gone through all these 
authorities. So far as the rulings reported in '21 
W R 428'; '7 All 376'; '9 Bom 128’ k '10 Bom 648', are 
concerned, they were given under S. 85 of the 
T. P. Act before O. 34 It. 1 of the Code of Civil 
Procedure of 1908 was enacted. In S. 85 of the 
T. P. Act, the word 'must* was used, but in R. 1 
of O. 34 the word 'must' was dropped and the word 
‘shall’ has been used. Moreover the words, 'sub¬ 
ject to the provisions of this Code' with which R. 1 
opens have been substituted for words 'subject to 
the provision? of the Civil P.C., S. 437’, (now O. 31 
R. 1.) which found place in S. 85 of the T. P. Act. 
The w'ord 'must' is much more imperative than the 


word 'shall'. Moreover, R. 1 of O. 34 has been 
made subject to other provisions of the Code which 
include O. 1 R. 9. Order 1 R. 9 runs as follows: 
-No suit shall be defeated by reason of the mis¬ 
joinder or non-joinder of parties and the Court 
may in every suit deal with the matter in con¬ 
troversy so far as regards in rights and interests 
of the parties actually before it." 

This difference in the wordings of S. 85 of the T. P. 
Act and R. 1 of O. 34 of the present Code has been 
noticed in a number of cases decided after the 
present Code of Civil Procedure came into force. 
In 'MOHD. A LI KHAN V. A LI MIRZA KHAN', 
AIR (21) 1934 Oudh 220, the learned Judges of the 
Division Bench observed as follows: 

“The preliminary objection of the learned coun¬ 
sel lor the piaintiffs respondents is that as all 
the heirs of the sub-mortgagor are not party to 
the appeal, so it cannot lie. We do not see any 
lorce in this contention. The argument rests 
on rulings reported in ‘KESAVAN v. SANKARAN 
NAMBUDRI'. 7 Mad LJ 226;'MANEKLAL VASU- 
DEVAN v. COLLECTOR OP MALABAR’, 9 Mad 
LJ 49; 'SURJIRAM v BRAHMDEO Pd.', 2 Cal 
LJ 202: ‘ZAHARIA v. DEBIA', 7 Ind Cas 156 
(All); 'MATHURA SINGH v. JAGAT SINGH’, 5 
Oudh Cas 146, and *WALI ULLAH v. EJAZ ALI’, 
13 Ind Cas 984 w’herein in view of the provisions 
of S. 85, T. P. Act it was held that non-joinder 
of necessary parties was a fatal defect to the 
case or appeal, but now the procedure as re¬ 
gards the necessary parties to a mortgage suit is 
regulated by the provisions of R. 1 of O. 34, Civil 
P. C. which enacts that subject to the provi¬ 
sions of this code, all persons having an interest 
either in the mortgage security or in the right 
of redemption shall be joined as parties to any 
suit relating to the mortgage. The same code 
provides in R. 9 of O. 1 that no suit shall be de¬ 
feated by reason of mis-joinder or non-joinder 
of parties, and the Court may in every suit deal 
with the matter in controversy so far as regards 
the rights and interests of the parties actually 
before it. Failure to join some of the heirs is 
not, in the circumstances, fatal to the appeal 
and a decree can be passed which will bind all 
the heirs of the deceased mortgagor.’’ 

(11) In ‘LASA DIN V. MOHD. ABDUL SHA- 
KUR\ AIR (27) 1940 Oudh 235 also it was held 
that non-compliance with the provisions of O. 34 
R. 1 is not necessarily fatal t/> the suit to enforce a 
mortgage and O. 1 R. 9 applies to mortgage suits 
as well. It is, therefore, wrong on the part of the 
Court to dismiss the mortgage suit on the ground 
that some parties, w’hom it considers necessary 
were not impleaded. The same view prevailed in 
a later Oudh case reported in 'GUR CHARAN v. 
RAM BHAROSE SINGH’, AIR (30) 1943 Oudh 218. 
The learned Judges observed as follows; 

"No doubt the object in enacting R. 1 of O. 34 is 
to prevent multiplicity of suits by bringing all 
the parties before the Court either as plaintiffs 
or as defendants, but the intention of the legis¬ 
lature is not to visit the non-inclusion of certain 
defendants by the plaintiff with the dismissal of 
the suit. O. 34 R. 1 does not profess to impose 
any such penalty, nor can the rule of procedure 
be construed to have such an effect. The test 
Is to determine in each case whether relief can¬ 
not be granted to the plaintiff without implead¬ 
ing other persons who have not been joined as 
defendants to the suit. Although all the heirs 
of a deceased mortgagor are proper parties to a 
suit for mortgage, where they are not so joined, 
the Court would not be precluded from granting 
the effective relief to the plaintiff. Tile provi¬ 
sions of O 34 R. 1 are subject to the provisions 
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of O. 1 R. 9 which clearly lay down that the suit 
is not liable to be defeated by reason of the non¬ 
joinder of parties.” 

(12) In ‘PERIA KARUPPA PILLAI v. SATYA 
NARAIN MURTHI\ AIR (24) 1937 Mad 136 it was 
held that inspite of the integrity of the mortgage 
being broken by the mortgagee, one of the several 
mortgagors or a purchaser of a portion of an equity 
of redemption in the mortgaged property is en¬ 
titled to redeem the whole ot the property subject 
to the equities which other persons may have, due 
provisions being made lor their rights. If a person 
interested in the equity of redemption is known, 
he ought; to be made a party in order to safe¬ 
guard his right, but if he is not known or if it was 
not possible to make him party, due provision may 
be made in the decree for safeguarding his right. 
Even if he is deliberately omitted, relief can be 
given to the parties before the Court.” 


(13) The trend of the decisions after the enact¬ 
ment of the present Civil P. C., which incorpo¬ 
rates O. 34 R. 1, has been that O. 34 R. 1 is a rule 
of mere procedure and it is controlled by the pro¬ 
visions ol O. 1 R. 9. A suit for the enforcement of 
the mortgage security or for the redemption of 
mortgage is not necessarily liable to dismissal if 
all persons having an interest either in the mort¬ 
gage security or in the right of redemption have 
not been made parties. II an effective decree can 
be passed and rights of those parties not before 
the Court can be properly safeguarded, even in the 
absence of some of the parties, suitable relief shall 
not be denied to the plaintiffs. In some 
cases it is possible that in the ab¬ 
sence of the interested parties Courts may 
not be able to give such a relief. In some of the 
cases cited on behalf of the appellant this was 
not found possible, and so the presence of all the 
parties interested was insisted upon. In ‘AIR (3) 
1916 Patna 310’ cited on behalf of the appellant 
the suit was for the enforcement of the mortgage 
security against only some of the descendants of 
the original mortgagors. Ten descendants were, 
however, left out. It was found that no effective 
decree could be given in the absence of the ten 
persons left out, and they could not be added as 
defendants because at the time when the question 
was raised, the claim had become barred by time 
against them. The request for adding them as de¬ 
fendants was refused on the ground of the expiry 
of the period of limitation and it was found that 
the mortgage being indivisible, the property could 
not be sold in their absence. The suit was conse¬ 
quently dismissed. In the particular circumstances 
of that case the decision appears to have been 
Justified. In so far only as it says that O. 1 R. 9 
is subordinate to O. 34 R. 1 it is against the view 
taken in the majority of the cases of the various 
High Courts. In substance, however, under the 
particular circumstances of that case, the dismis- 
sal of the suit was justified, but as shall be shown 
later, the ruling does not apply to the facts of the 
present case Reliance was also placed on the rul¬ 
ing reported in ‘AIR (33) 1946 Patna 225*. In that 

o' Was held that in order t0 decid e whe - 
«»!.- can J? ro ? eed in the absence of certain 

rnrfth Phave been lald down: Hi 
i V 16 parUes on the record be fully 
determined in their presence?, and (2) Can that 

^Phnation be made necessarily affecting the 
rights of those absent? In that case the suit was 
lor redemption of a usufructuary mortgage of a 
vin™ 1 ? propert y made tor a consideration of hs 
put of the sum of Rs. 17000/-. 13000/- 
were leic for payment to one person and Rs. * 1000 /- 

nno/ 0ther ' ^ pIaintifr alleged that only Rs 
13000/- were paid out of the mortgage considera¬ 


tion and Rs. 4000/- were not paid. The defence 
was that the entire consideration was paid and 
the suit was bad for non-joinder of necessary par¬ 
ties inasmuch as one half share in the enquiry 
ol redemption was subsequent to the mortgage 
transferred by the mortgagors to seven persons who 
were not made parties. Out of those seven one had 
transferred his interest to a third party who was 
also not impleaded. The Learned Judges dismissed 
the suit on the following grounds: 

4 Tt might well have been then, if these persons 
had been impleaded that some of the mortgagors 
as parties would admit the receipt of the full 
consideration. In the circumstances the charac¬ 
ter of the suit would have been largely changed, 
and the defendants that is to say, the present 
appellants would have been m a very much 
stronger position. Indeed it is difficult to say 
now the suit for redemption could have succeed¬ 
ed without the payment of full Rs. 17000/-, the 
mortgage being indivisible and incapable of re¬ 
demption piecemeal, nor can the Court have al¬ 
lowed one part to be redeemed upon one basis 
and another part to be redeemed on a different 
basis. Thus it is apparent that the position of 
the defendants may well have been prejudiced 
by the plaintiff’s failure to implend these people 

.we have no means of knowing what the 

case of these vendees might have been, had they 
been Impleaded. They might have admitted that 
the entire Rs. 17000/- was payable, but it is also 
conceivable to take extreme case that they night 
have pleaded that the entire mortgage had been 
redeemed by them according to their contract 
and that nothing was due. Thus, it is conceiv¬ 
able that had they been parties they could have 
obtained a more favourable result than the plain¬ 
tiffs have done, that is to say, it is possible that 
the position of the absentees, vis-a-vis the mort¬ 
gagees may have been prejudicially affected by 
the failure to implead them. They are left, as 
a result of the suit, ft it succeeds with no re¬ 
medy against the mortgagees.” 


(14) The facts of the present case are distingui¬ 
shable from the facts of the two rulings of the 
Patna High Court quoted just above. In the pre¬ 
sent case, the objection regarding non-joinder is 
based upon the non-impleading of Jugal Kishore 
alone. This Jugal Kishore has come into the wit¬ 
ness box to support the case of the plaintiffs that 
he has been adopted in another family and has no 
interest in the property left by Shankerlal, the 
mortgagor. Not only this, but he has acted as a 
Mukhtar Khas of the plaintiffs in this case and 
has signed the plaint on behalf of some of the 
plaintiffs. He accepts the case of the plaintiffs in 
toto, and does not claim any interest in the pro¬ 
perty in suit or in the right of redemption. It can- 
not, therefore, be said that there is any danger of 
future litigation by Jugal Kishore. Jugal Kishore 
himself does not claim any interest in the property 
and does not ask for any safeguarding of his rights. 
Even if he has any interest in the equity of redemp¬ 
tion, he has consented to the bringing of the suit for 
the redemption of the entire property by the present 
plaintiffs. There is no other person, besides Jugal Ki¬ 
shore, whom the defendants allege to be interested 
in the right of redemption. Under these circum- 

£“5 8, J t was not , necessary that Jugal Kishore 
should have been joined either as a plaintiff or 
as a defendant in order to safeguard any right 

f or f to the defendants from 

the multiplicity of suits. According to their Lord- 

gjg v of ft,™** A 1 

^ India one °* severa l mortgagors 
cannot redeem more than this share unless the 
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owners of tlie other shares consent or 
to uo not object. Subject to proper sale- 
guarcung of the rignt to redeem, which these owners 
may possess, one of several mortgagors 
can reaeem the enure mortgage. Thus according 
to then* Lordships' view even when no consent 
has oeai obtained of all the mortgagors only some 
ol the mortgagors can redeem the mortgage, if, 
however, such consent has been obtained, then the 
case 01 redemption by some only of the mortgagors 
wouid be much stronger. The ruling reported in 
‘21 W R 42b’ rebed upon by the Learned Counsel 
lor the appellant suggests that with the consent 
oi all tile mortgagors only can make a valid ten¬ 
der lor the redemption of the entire property. In 
‘SUNiTI BALA DEVI v. DHARA SUNDARI DEVI 1 , 
AIR (til 1919 P. C. 24, it was held that where a 
mortgage is made by one mortgagor to two tenants 
in common, the right of either mortgagee who de¬ 
sires to realize the mortgaged property and obtain 
payment of the debt, if the consent oi the mort¬ 
gagee cannot be obtained, is to add the co-mort¬ 
gagee as a clelendant to the suit and to ask lor 
the proper mortgage decree. This also suggests 
that il tlie consent of the remaining mortgagors 
or mortgagees, as the case may be, has been obtain¬ 
ed by some of the mortgagors or mortgagees, they 
can rile a suit for redemption oi for the realization 
of the mongage security without joining such 
mortgagors or mortgagees. 

(15) The learned counsel for the appellant rob¬ 
ed upon a recent ruling of the Allahabad High 
Court reported in ‘AIR (37) 1950 All 598* but that 
ruling too has no application to the facts of the 
present case. In that case there was no question 
of the consent of the persons left out. Moreover, 
the ruling does not apply to a case for redemption. 
The Learned Judges in that case were considering 
the effect of some of the mortgagors not having 
been joined in a suit to enforce the mortgage 
security. The following remark of theirs is signifi¬ 
cant: * 

“ ‘MAHMOOD ALI KHAN v. ALI MIRZA KHAN' 
10 Luck 70: (AIR (21) 1934 Oudh 220, was also a 
suit for redemption by one of the mortgagors. 
This was followed in 'LASA DIN v. MOHD. AB¬ 
DUL SHAKOOR*, AIR (27) 1940 Oudh 235: 15 
Luck 399. Cases of redemption are governed by 
entirely different consideration.’’ 

I (16) To my mind, the objection about non-joinder 
|had no force. In the circumstances of the present 
case the suit was rightly decreed. 

(17) On the view which I have taken on this 
question, there is no necessity to decide whether 
Jugal Kishore was vabdly adopted by Lalita Pra¬ 
sad 

(18) The appeal has no force and is dismissed 
with costs, to the contesting respondents. 

(19) RAN A WAT J.: I agree. 

R.G.D. Appeal dismissed. 
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NAWAL KISHORE J . 

Narain Das and others, Appellants v. Rikhab 
CJiand and others, Respondents. 

Second Appeal No. 241 of 1950, D/- 27-7-1951. 

(a) Civil P. C. (1908), O. 6 R. 2 — Pleadings — 
Point not taken in pleadings — Issue framed — 
Objection in second appeal. 

Generally speaking it is true that unless there is 
a pleading a Court has no jurisdiction to frame an 
issue and even if the parties lead evidence on that 
issue, the Court is not entitled to look at it. But 
where the raising oj a point by an application was 


A. I. R. 

not objected to by the defendant and an issue is 
jramed upon it, it is late to object to it in second 
appeal on that ground. AIR (17) 1930 PC 57 (I), 
Ref- (Para 5) 

Anno: Civil P. C., O. 6 R. 2 N. 9. 

(b) T. P. Act (1882), S. 84 — Tender — Produc¬ 
tion of money not always necessary — Redemption 
suit — Mortgagee pleading that he had bought 
property outright — Liability of mortgagee for 
mesne profits — Contract Act (1872), S. 38. 

It cannot be laid down as a general proj)osition 
that in order that it may be a legal tender, actual 
money must be produced under all circumstances. 
If the creditor by his conduct dispenses with the 
production of the money, he cannot afterwards 
object that there was no valid tender. In other 
words, where by express words or conduct he shows 
his determination not to accept the money offered 
and the production of it is shown to be useless, it 
must be held that the creditor dispensed with the 
production. *AIR (4) 1917 Low Bur 122; AIR (10) 
1923 PC 26, Rel. on; AIR (16) 1929 Rang. 271, 
Eipi. (Para 6) 

Where the mortgagee refused to allow redemp¬ 
tion saying that he had bought the property out¬ 
right and it is found that the mortgagee's case was 
not true, the mortgagee can be ordered to account 
for what he had received after the institution of 
the suit. 'AIR (4) 1917 Low Bur 122 , Applied ’. 

(Para 6) 

Anno: T. P. Act, S. 84 N. 5. 

Than Chand, for Appellants; Hukmi CJiand, for 
Respondent No. 1. 

Cases ref erred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases). 

C23) AIR (10) 1923 PC 26: (46 Mad 108) (Pr 6) 
(’30) AIR (17) 1930 PC 57(1): (121 Ind Cas 204> 

(Pr 5> 

(*17) AIR (4) 1917 Low Bur 122: (33 Ind Cas 735) 

(Prs 3, 4, 6, 7) 

(’29) AIR (16) 1929 Rang 271: (124 Ind Cas 257) 

(Pr 7) 

(1845) Hunter v. Deniel, (1845-4 Hare 420) (Pr 6) 

JUDGMENT: This is a defendant's second ap¬ 
peal and although the question involved is short, 
the narration of a few facts appears to be indispens¬ 
able in order to show how it emerges. The defen¬ 
dants are the mortgagees with possession of a half 
share in two shops, the mortgage having been 
effected in their favour on 19th of March 1920 by 
Lalchand for Rs. 600/-. One of the terms of the 
mortgage was that interest and rent will be equal 
and will be adjusted against each other. On 19th 
of August 1930, Lalchand sued for possession of 
the shops by redemption and succeeded in obtain¬ 
ing a decree in spite of the resistance offered to 
him by the defendants, on 6th of February, 1934 
on payment of Rs. 617/14/6. Nearly 9 years after 
this decree, an application was made by Rikhab- 
chand, legal representative of Lalchand, who had 
in the meantime died, praying for extension of time 
for deposit of the amount fixed by the decree. The 
application was rejected on the ground that it was 
barred by time. In the circumstances, a final decree 
was not framed in the previous suit. 

(2) On 23rd of January 1945, Rikhabchand filed 
the suit out of which tills appeal arises, for pos¬ 
session by redemption of the property in dispute. 
Defendants resisted the suit on all possible grounds. 
They pleaded that the mortgage was not redeem¬ 
able as money had not been paid in time, nor had 
execution been taken out within limitation. Ac¬ 
cordingly, the mortgage had extinguished and the 
defendants had become absolute owners. They 
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also pleaded the bar of res judicata, and in the 
end prayed that if a decree was passed, they had 
spent a certain amount of money on repairs which 
may be included in the decree. Trial Court dis¬ 
missed the suit as barred by res judicata and so 
also the lower Appellate Court. The plaintiff liled 
a second appeal in this Court, and since the ques¬ 
tion involved was of importance, it was referred 
to a Pull Bench and the latter decided on ‘29th of 
September 1948’ that second suit for redemption 
was competent and was not barred by res judicata. 
Accordingly, the suit was sent back to the trial 
Court for iresh decision on the merits. 

(3) While the suit was pending in the trial Court 
on 4th of May, 1949, plaintiff hied an application 
that a decree for mesne profits may also be passed 
in his favour. This was contested by the defen¬ 
dants and, in the circumstances, an issue was fram¬ 
ed on the point. Ultimately, it was held by the 
Courts below that the plaintiff was entitled to 
mesne profits and, therefore, a decree was passed 
lor possession by redemption on payment of Rs. 
671/14/6 and a direction was added to the effect 
that an enquiry may be made into mesne pro¬ 
fits from the date of the suit till delivery of pos¬ 
session. Before the learned District Judge, in ap¬ 
peal, a question was raised to the effect that since 
no valid tender of the money had been made, the 
question of the plaintiff claiming mesne profits did 
not arise. A number of authorities were cited to 
the effect that the liability of the usufructuary 
mortgagee to account for mesne profis arose only 
from the date the mortgage money was actually 
tendered to him. The learned District Judge came 
to the conclusion following 'MAUNG PO TUN v. 
MAUNG E KHA’, AIR (4) 1917 Low Bur 122, that 
the filing of a suit for possession by 
redemption was a sufficient offer and 
that if the defendant contested the suit 
and his defence was found to be untenable, he 
should be ordered to account for what he has re¬ 
ceived after the institution of the suit. The result 
was that the decree passed by the trial Court was 
upheld by the learned District Judge. 

(4) In this appeal, the learned counsel for the 
appellant has put forward the following two con¬ 
tentions : 
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1. that in the plaint there was no prayer fi 
mesne profits and no allegation either that b 
cause a valid tender had been made the plainti 
was entitled to claim mesne profits; 

that MAUNG PO TUN v. MAUNG E Km 
AIR (4) 1917 Low Bur 122, did not lay down 
a>mct proposition. Accordingly, it must be he! 
in inis case that there was no valid legal tende 

(5) So far as the first contention is conceme 
generally speaking, it is true that unless there is 
pleading, a Court has no jurisdiction to frame a 
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this point at this stage. In the circumstances I 
consider, the question was properly raised ana 
gone into in this case and cannot be thrown out 
merely on the ground that there was no plearang. 

(6) The second question turns on an interpreta¬ 
tion of the term “tender" occurring in S. 84 of the 
T. P. Act. According to this section, interest on 
the principal money ceases from the date when the 
mortgagor has tendered or deposited in Court the 
amount due on the mortgage. It goes without say¬ 
ing m accordance with tile above that the liability 
of the usufructuary mortgagee to account for 
mesne profits will arise only when money is ten¬ 
dered to him. In order that a tender may be a 
valid offer, it must be made under circumstances- 
that the person to whom it is made may have rea¬ 
sonable opportunity of ascertaining that the person 
by whom it is made is able and willing there ana 
then to do the whole of what he is bound by his 
promise to do. It must of course be unconditional. 
It has been held in a number of cases that money 
must be actually tendered but as found in 'MAUNG 
PO TUN v. MAUNG E KHA', AIR (4) 1917 Low 
Bur 122, it cannot be laid down as a general pro¬ 
position that in order that it may be a legal ten¬ 
der, actual money must be produced under all circum¬ 
stances. There is a citation in this judgment from 
the Ghose's Law of Mortgages in India, and Com¬ 
mentaries on the T. P. Act by Shephard and 
Brown, according to which it appears that if the 
creditor by his conduct dispenses with the produc¬ 
tion of the money, he cannot afterwards object 
that there was no valid tender. In other words, 
where by express words or conduct he shows his 
determination not to accept the money offered ?nd 
the production of it is shown to be useless, it must 
be held that the creditor dispensed with the produc¬ 
tion. It was held in the above authority that, 
under these circumstances the appellant may be 
said to have done all he could and should as a pro¬ 
duction of the money would not have tempted the 
respondent to change his mind. In that case the 
mortgagee refused to allow redemption saying 
that he had bought the property outright and the 
mortgagor contended that the mortgagee had 
ceased to have any further rights from the date 
of his refusal to allow redemption and was, there¬ 
fore, accountable for his gross receipts from the 
property in his possession, it was on these grounds 
that it was held that the suit for redemption was 
nothing more or less than an offer to redeem and 
when the defendant in the suit contested It and 
it was found after due enquiry that his case was 
not true, he was held to have been rightly oniered 
to account for what he had received after the in¬ 
stitution of the suit. The facts of this case are 1 
in my opinion, on all fours with facts of the pre¬ 
sent case. The above proposition finds support 
irom the following quotation from ‘HUNTER v. 
DANIEL’, (1845-4 Hare 420) in ‘VENKATARA- 
YAN!M GARU v. VENKATA SUBADRAYAMMA\ 
AIR (10) 1923 PC 26: 
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party to make a formal tender where from tl 
facts stated in the BiU or from the evidence 
appears the tender would have been a mere fori 
and that the party to whom it was made won’ 
have refused to accept the money." 

(7) Their Lordships held that that was a tme ar 
expression of the law. The positiL 
the same where a mortgagee unequivocally refusi 
to receive payment if tendered on a duedaJ* 
thereafter the mortgagor is relieved from the ( 
of actually tendeSSTthe mol 
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ing after the date of the tender. This is not the 
exact point arising in this appeal, but the prin¬ 
ciple is almost the same. In 'MAUNG PO THET 
v. DAW SHWE\ AIR (16) 1929 Rang 271; 
"MAUNG PO TUN v. MAUNG E KHA'. 
AIR (4) 1917 Low Bur 122, was distin¬ 
guished on the ground that the mortgagee denied 
the mortgage and the principle was accepted that 
lor that reason there was no use in tendering 
money to a mortgagee who did not even accept the 
position of tile mortgagee. From the reasons given 
in this judgment, it is clear that ‘AIR (4) 1917 
Low Bur 122’ is fully applicable to the facts of 
this case. In the circumstances, the view taken 
by the learned District Judge is correct. 'The ap¬ 
peal fails and is hereby dismissed with costs. 

V.B.3. Appeal disinissed. 
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WANCHOO, C. J., AND BAPNA J. 

Nathmal and another, Applicants v. Commis¬ 
sioner, Civil Supplies, Rajasthan and others. 

Civil Misc. Appln. No. 3 of 1951, D/- 19-10-1951. 

(a) Rajasthan Food Grains Control Order (1949), 
Cl. 25 — Not void as contravening Art. 14 of the 
constitution — Constitution of India Art. 14. 

Clause 25 of the Rajasthan Food Grains Con¬ 
trol Order is equally applicable to all persons who 
come within the purview of the Order and there- 
Jore there is no discrimination in the law itself. 
It may be that an individual officer may exercise 
his discretion dishonestly, arbitrarily or caprici¬ 
ously and in contravention of Art. 14 of the con¬ 
stitution but then the officer would be going con¬ 
trary to law. * 

The Court may not in such a case be powerless 
to give the subject protection against a dishonest 
officer, but that protection cannot oc sought under 
Art. 14 or under Art. 226 of the Constitution. Cl¬ 
ause 25, therefore, of the Rajasthan Foodgrains 
Control Order is not hit by Art. 14 of the Consti¬ 
tution, and cannot be declared void on that ground. 
AIR (38) 1951 Bom 132, Rel. on. (1886) 118 US 
156 Dist. (Pr 6) 

(b) Constitution of India, Arts. 19(l)(f) and 31 

— Art. 19(1)(f) has no application in a case where 
Art. 31 is also invoked for challenging a particular 
law as void. (Para 7) 

(c) Rajasthan Food Grains Control Order (1949), 
Cl. 25 — Validity — Constitution of India Arts. 13, 
19(l)(g) and (6). 

Clause 25 of the Rajasthan Food Grains Con¬ 
trol Order gives powers to various officers men¬ 
tioned therein to freeze any-stocks of foodgrains 
held by any person. The clause does not say that 
no reasons need be assigned; but it gives this power 
mtliout the necessity of assigning any reasons for 
such action. It is thus possible for any of the 
cfficers named in the clause to freeze the stock of 
<iny dealer without assigning any reason, and thus 
completely paralyse his trade or business. Such 
power is an arbitrary power, and cannot be said 
to be a reasonable restriction on the fundamental 
right conferred by Art. 19 (1 ) (g) of the Constitu¬ 
tion. 

The provision of requisitioning foodgrains or 
directing their disposal under the last portion of 
Cl. 25 at Government procurement rate, which is 
bound to be much lower than the ceiling price, 
would prevent people from carrying on trade or 
business which could be lawfully done at ceiling 
price. The last portion of Cl 25 is thus a restric¬ 


tion on carrying on trade or business which is a 
fundamental right under Art. 19 (1) (g) of the Con¬ 
stitution of India, and the said restriction is not at 
all reasonable. Hence Cl. 25 is not saved by Art. 19 
(6), and. therefore, it being not in conformity 
with Part III of the Constitution is void. AIR 
(38) 1951 Cal 90 and AIR (3S) 1951 SC 118, ap- 
plied. (Paras 10, 11) 

(d) Constitution of India. Art. 31 — “Compensa¬ 
tion”, meaning of — (Words and Phrases.) 

Under Art. 31 of the Constitution of India the com¬ 
pensation to be provided by law, when property is 
taken away, should be fair compensation which 
means equivalent in value of the property taken 
or acquired, subject only to this qualification that 
such equivalent need not be paid in money. AIR 
(38) 1951 All 674 Rel. on. (Pr 14) 

(e) Rajasthan Food Grains Control Order (1949), 
Cl. 25 — Order was not in existence prior to 26-7- 
1948 — Cl. 25 is not saved by Art. 31(5) of the 
Constitution — Constitution of India Art. 31(5). 


Even though the Essential Supplies (Temporary 
Powers) Act might have been passed in 1946 orders 
passed thereunder must be held to have been pass¬ 
ed on the day on which they were passed. Even, 
therefore, when the Essential Supplies (Temporary 
Powers) Act, 1946, became applicable to Rajasthan 
from the 17th of August, 1950. and the Rajasthan 
Foodgrains Control Order, 1949. became an order 
wider the Act of 1946, after its application to Rajas¬ 
than. the date of the Rajasthan Foodgrains Control 
Order could not be changed from what it actually 
is. namely the 12th of August, 1949. Therefore, any 
provision in the Rajasthan Foodgrains Control 
Order, 1949, as to compensation would not be saved 
by Art. 31(5), as that Order came into force long 
after Vic 26th of July 1948. (Para 15) 

(/) Rajasthan Food Grains Control Order (1949), 
Cl 25 — Cl. 25 offends Art. 31 (2) of the Constitu¬ 
tion and is void — Constitution of India Art. 31(2). 

Clause 25 of the Rajasthan Food Grains Con¬ 
trol Order which prorides for requisitioning of 
stocks at the rate fixed for purposes of Govern¬ 
ment procurement, is void, as it offends Art. 31(2) 
of the Constitution, as fair compensation has not 
been fixed in the law for acquiring the food grains. 

(Para 17) 

(g) Constitution of India Art. 226 — Application 
under — Two persoiis against whom two different 
orders under Cl. 25, Rajasthan Food Grains Control 
Order were passed joining in one petition — Appli¬ 
cation is maintainable when their case is exactly 
the same — Affidavit filed by one of applicants in 
support of application held was sufficient. 

(Paras 18. 19) 

(h) Constitution of India Art. 226 — Power 
under Art. 226 is unfettered by the restrictions 
given in S. 45, Specific Relief Act — High Court in 
a proper case can order Government to pay com¬ 
pensation to the applicant especially when there is 
no other remedy open to applicant — Government 
freezing and acquiring stocks of grain in posses¬ 
sion of applicant under Cl. 25. Rajasthan Food 
Grains Control Order, 1949 — Grain sold away by 
Government — Action of Government held illegal 
— Government was ordered to pay to applicant a 
sum of money in respect of stocks acquired at pre¬ 
vailing market rate as fair compensation. 

(Para 20) 


Hasti Mai. for Applicants; B. B. Desai, for the 
tote of Rajasthan. 

ases referred to: .. _ 

(Arranged in order of Courts, and in the courts 
hronologically. List of foreign cases referred to 
Dmes after the Indian Cases). 

51) AIR (38) 1951 SC 118: (1950 SCR 759) 

(Pr 9) 
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(’51) AIR (38) 1951 All 674: (1951 AU L J 365 FB) 

(Pf 12) 

Col) AIR (38) 1951 Bom 132: (53 Bom L R 393)^ 

Col) AIR (38) 1951 Cal 90 lPl ' 9> 

(1886) 118 US 356 <Fr 5) 

WANCHOO, C. J.: This is an application by 
Nathmal and Mithalal under Art. 226 of the Con¬ 
stitution of India for a direction, order, or writ 
in the nature of 'mandamus', prohibition, 'quo 
warranto' and 'certiorari', or any of them, to be 
issued against the State of Rajasthan and certain 
officers of the State, who have been made parties 
to the application. 

(2) The facts, which have led to this application, 
are these. The petitioners are merchants at Rani- 
wara, and deal in foodgrains for which they hold 
licences. On the 7th of October, 1950, the peti¬ 
tioners were informed by the Sub-Divisional Offi¬ 
cer, Bhirunal, that their stocks of ‘bajra’ were 
frozen by him under orders of the Deputy Com¬ 
missioner, Civil Supplies, Jodhpur. Later, they 
were informed by the Tehsildar of Jaswantpura 
that their stocks of 'bajra' were requisitioned by 
the Government, and they were ordered to sell it 
at the rate of Rs. 9/- per 'maund'. The petitioners 
made various representations to the Deputy Com¬ 
missioner and Commissioner, Civil Supplies, and 
the Hon'ble Minister for Supplies but with no 
effect. Their contention is that 'bajra' is being 
allowed to be freely purchased and sold in the 
market, and no ceiling prices have been fixed by 
the Government. The stock of 'bajra' with the 
petitioners was purchased by them at prevailing 
market rates, namely, about Rs. 17/- to Rs. 18/- 
per 'maund', and was held by them in the usual 
course of business. No reasons had been assigned 
why the stocks of the petitioners had been frozen 
and requisitioned at procurement rate, and no 
principles had been laid down in the Rajasthan 
Foodgrains Control Order, 1949, for freezing and 
requisitioning of the stock of foodgrains with any 
dealer. Further, it was said that stock of certain 
other grain merchants had also been frozen, but 
all that stock had been released. The Civil Sup¬ 
plies authorities had no authority to freeze and re¬ 
quisition the stock of 'bajra' with the petitioners 
arbitrarily without assigning any reason, and, in 
any case, if they had any such discretion, it had 
been highly abused so as to discriminate between 
one person and another. The action taken under 
the Foodgrains Control Order was void, in view of 
Articles 14, 19 (l) (f), 19 (i) (g-), and 3i of the 
Constitution, read with Article 13. 

(3) The application was opposed by the State of 
Rajasthan. It was urged that separate orders 
were passed against Nathmal and Mithalal, and as 
such, a single petition was not maintainable, it 
was also urged that the application had not been 
, 2 P, behalf of the respective firms, and that 
the affidavit had been verified by one of the appll- 
Nathmal - and not by the other, Mitha 
jho order free ztag and requisitioning 

, of .u aJra ’ was Justified under Clause 25 
^i jaslha n Foodgrains Control Order, 1949, 
°f 9/ - pet 'maund' was justi- 
u “krC' ause 4 of the Rajasthan Foodgrains 
(Kharif) Procurement Order, 1949. This circum¬ 
stances in which the ‘bajra’ was freezed were that 
the appUcants had applied for permits U, export 

minor a ra ou ^ ide , the district of Jalore. The 
matter was referred to the Commissioner Civil 
'Supplies, for instructions, as a large quantity of 
bajra was intended to be sent out of the district 
Thereupon the Government of Rajasthan ordered 

anni(ort h fnr t0Ck ‘ ba ^ a ’ of 1111 merchants who 
applied for export permits should be freezed. The 


power was exercised under Clause 25 of the Rajas¬ 
than Foodgrains Control Order in order to prevent 
the creation of an unwarranted scarcity in Jalore. 
Compensation had been paid for the 'bajra' that 
had been requisitioned and, therefore, the appli¬ 
cants had no case. 

(4) The main attack of the applicants is on 
Clause 25 of the Foodgrains Control Order. That 
clause reads as follows: 

"Notwithstanding anything contained in this 
Order, the Commissioner, the Director, the De¬ 
puty Commissioner, the Nazim, the Assistant 
Commissioner, the Sub-divisional Officer, the 
Senior Officer of a Jurisdictional Thikana, the 
Enforcement Officer or such other officer as 
may be authorised by the Commissioner in this 
behalf, may freeze any stocks of foodgrains held 
by any person, whether in his own behalf or 
not. and such person shall not dispose of any 
foodgrains out of the stock so freezed except 
with the permission of the said authority. Such 
stocks shall also be liable to be requisitioned or 
disposed of under orders of the said authority 
at the rate fixed for purposes of Government pro¬ 
curement.” 

(5) It has been urged, in the first place, that 
the clause is ‘ultra vires', because it offends against 
Article 14 of the Constitution of India. We are, 
however, of opinion that the clause, as it stands, 
is equally applicable to all who are covered bv the 
Rajasthan Foodgrains Control Order, and it can¬ 
not be said that there is any discrimination in 
the law itself. It is conceded on behalf of the 
applicants that there is no discrimination in the 
clause itself; but it is urged that the manner in 
which the clause has been applied amounts to an 
abuse of the law, and is, therefore, hit by Article 14. 
Reliance in this connection has been placed on 
the case of 'YICK WO v. HOPKINS', (1886) 118 
US 356. That was a case relating to an ordinance 
passed by the City of San Francisco, which re¬ 
quired all persons desiring to establish laundries 
in frame houses to obtain the consent of certain 
municipal, officials. It was found that in giving 
consent the municipal officials had acted unfairly 
and that the policy of the administration was 
directed exclusively against a particular class of 
persons, viz., the Chinese. On those facts the 
Supreme Court of the United States held lhat: 
"though a law be fair on its face, and impartial 

in appearance, yet, if it is administered by 
public authority with an evil eye and unequal 
hand, so as practically to make illegal discrimi¬ 
nations between persons in similar circumstances 
material to their rights, the denial of equal 
justice Is stiff within the prohibition of the 
Constitution." 

In that case all the Chinese, who had applied for 
permission, were refused such permission, while 
all Americans, except one, were given permission. 
There was a wholesale abuse of the law in that 
case^ and in those circumstances, the law was held 
to be invalid. In the present case, there is no 
proof of any such wholesale abuse of the provisions 
C f 1 us . e 25 of the Foodgrains Control Order bv 
the State of Rajasthan, and. therefore, 'YICK 
WO’S CASE’, has no application. 

( 6 ) We may, in this connection, refer to the 
case of 'DHANRAJ MILLS, LTD. v B K 
KOCHER’ AIR (38) 1951 Bom 132. in that case’ 
the learned Judges while dealing with the question 
2 ?** a particular law was hit by Lllcte 14 

thlf wMlLu* C ? U u d be three Possibilities. Firstly, 
Sf. jf w itself Permit discrimination in 
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Secondly ^ interfere, 
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authorities, and in exercising that discretion the 
State may, as a policy of administration, require 
its officers to exercise the discretion umairly and 
unequally. Even m such a case the Court may 
interfere and say that although administrative 
orders are being challenged, the administrative 
orders suggest behind them a policy of the state 
of discrimination. Thirdly, the challenge may 
only be against a specific act of an individual 
officer as being in contravention of Article 14. In 
such a case, if the ofiicer exercises his discretion 
dishonestly, arbitrarily or capriciously, he is 
really going contrary to law. The Court may not 
be powerless to give the subject protection against 
a dishonest officer, but that protection cannot be 
sought under Article 14 or under Article 226 of 
the Constitution. We respectfully agree with this 
analysis, and are of the opinion that at the best 
the present case comes under the third category. 
Clause 25, therefore, of the Rajasthan Foodgrains 
Control Order is not hit by Article 14 of the 
Constitution, and cannot be declared void on that 
ground. 

(7) Then we come to the contention that Clause 
25 is void in view of Article 19 (1) (f), which pro¬ 
vides that all citizens shall have the right to ac¬ 
quire, hold and dispose of property. We are of 
opinion that this* Article has no application in a 
case where Article 31 is also being invoked, as is 
being done before us. The real question in this 
case is whether the compensation that has been 
given is such as is covered by Article 31. Learned 
Counsel for the applicants also concedes that In 
view of what he was going to urge under Article 
31, Article 19 (1) (f), would have no application 
in the present case. 

(8) Learned Counsel for the applicants, however, 
urges strongly that Clause 25 is void in view of 
Article 19 (1) (g), which provides that all citizens 
shall have the right to practise any profession, or 
to carry on any occupation, trade or business. This 
is subject to Article 19 (6), which provides that: 

"nothing in Sub-clause (g) of the said clause shall 
affect the operation of any existing law in so 
far as it imposes, or prevent the State from 
making any law imposing, in the interests of 
the general public, reasonable restrictions on the 
exercise of the right conferred by the said Sub- 
clause." 

The argument Ls that the restrictions provided by 
Clause 25 are not reasonable restrictions within 
the meaning of Article 19 (6), and, therefore, this 
clause Ls void as not being in conformity with Part 
III of the Constitution It is said that *his clause 
gives an arbitrary power to the Commissioner and 
various other officers to freeze any stocks of grains 
held by any person without assigning any reason 
therefor, and thereafter such person cannot dispose 
of the stocks freezed except with the permission 
of the authority passing the freezing order. This, 
it is urged, cannot be called a reasonable restric¬ 
tion on the right of a citizen to carry on trade 
or business. As to the reasons given on beha f 
of the State for passing the freezing order, it is 
said that the State might have passed the order 
for the reasons disclosed in the affidavit filed on 
their behalf; but the clause, as it stands, does not 
provide that any reason has to be given for freez¬ 
ing the stocks of dealers and interfering with their 
business, and as such, is an example of naked 
and arbitrary power, which cannot be justinea 
as a reasonable restriction. 

(9) Reliance in this connection is placed on the 
case of ’ANUMATHI SADHUKHAN v. A. K. 
CHATTERJEE*. AIR (38) 1951 Cal 90. That was 
a ease relating to the West Bengal Rice Mills 
Control Order, 1949. The petitioner in that case 


was the licence-holder of three husking mills, and 
had been carrying on the business of husking 
paddy at the said mills for the last 20 years. He 
had obtained the licence in 1945, and thereafter 
tiie quantity of paddy permitted to be husked in 
his mills was reduced from time to time. On the 
7tli of December 1950, a general notice was issued 
to the effect that the husking mill owners were 
authorised to husk half of their previous permitted 
quantities up to 14-12-1950, and thereafter no 
husking mill should be run without obtaining lur- 
tlier orders. This order, and the law on which 
it was based, was challenged as void under Article 
19 (1) tg). The order was based on Clauses 9 and 
13 of the West Bengal Rice Mills Control Order, 
1949, which were as follows: 


"9. Notwithstanding anything contained in this 
order, the Commissioner may, without assigning 
any reason, direct any application for the issue 
of a licence, or for the renewal of a licence be 
refused.” 


"13 (1) No licensee shall contravene any of the 
conditions of his licence. If any such licensee 
contravenes any of the said condition, then 
without prejudice to any other action that may 
be taken against him, his licence shall be liable 
to be cancelled, or suspended by the Commis¬ 
sioner. 

(2) Notwithstanding anything contained in Sub¬ 
para. (1) the Provincial Government may, in 
special circumstances, without giving any pre¬ 
vious notice, or without assigning any reason, 
cancel or suspend a licence issued under this 


Order." 

The case of the petitioner there was that the order 
of the 7tli of December 1950, in effect suspended 
or cancelled his licence, and his business had 
come to a standstill, and the mills had to be 
closed down. The learned Judge observed at page 
92 as follows in connection with Clauses 9 and 13: 

"Clauses 9 & 13 of the Rice Mills Control Order 
no doubt empower cancellation or refusal of a 
licence already issued & refusal to issue a new 
licence without assigning any reasons. But there 
can be no doubt that ihese provisions overstep 
the limits of reasonableness & must be held to 
be invalid in the face of the written Constitution 
of India. These previsions do not give any 
opportunity to the licence-holder to make any 
representation against the action taken by the 
authorities concerned, or to protect their in¬ 
terest against any wrongful action of the 
authorities & they further provide scope for the 
exercise of the power conferred on the authorities 
in an arbitrary and capricious manner, if they 
so choose to do it. It is clear law that an arbi¬ 
trary or capricious exercise of the power is no 
exercise at all. If no reasons are assigned, it is 
not possible to know or judge whether the order 
is a valid or a mala fide or arbitrary order." 


:t was. therefore, held that the order dated 7-12- 
.950 was in excess of the powers of the opposite 
>arty. Reference was made in this case to 
CHINTAMANRAO V. STATE OF MADHYA 
PRADESH*, AIR (38) 1951 S C 118, where it was 
leld that the Act in imposing total prohibition of 
carrying on the business of manufacture of 
luring the agricultural season arbitrarily inter- 
'ered with private business and could not be saict 
:o be a reasonable restriction on the fundamental 
rights conferred by Article 19 (1) jg). and, ^ e ’ 
tore, was not saved by Article 19 J(6). That b £ 
;o, it was not in conformity with Part HI of the 
Constitution, and was void. 

(10) We think that the principle of tiiese two 
cases applies to the present case. Clause -o oi 
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the Foodgrains Control Order gives power to 
various officers, including the Commissioner, the 
Director, the Deputy Commissioner, the Nazim, the 
Assistant Commissioner, the Sub-divisional Officer, 
the Senior Officer of a Jurisdictional Thikana, the 
Enforcement Officer, or such other officer as may 
be authorized by the Commissioner in this behalf, 
to freeze any stocks of foodgrains held by any 
person. The clause does not say that no reasons 
need be assigned; but it gives this power without 
the necessity of assigning any reasons for such 
action. It is thus possible for any of the officers 
named in the clause to freeze the stock of any 
dealer without assigning any reason, and thus 
completely paralyse his trade or business. It 
seems to us that such power is an arbitrary power, 
and cannot be said to be a reasonable restriction 
on the fundamental right conferred by Article 19 
ll) ig) of the Constitution. The fact that in this 
particular case the applicants applied for export 
of the stock, which was eventually fre^zed, and 
that was the reason why the Government ordered 
freezing of the stock, would not, in our opinion, 
save the law, as it stands, from being arbitrary. 
It would have been a different matter if, for 
example, the law provided that the Commissioner 
or any of the officers mentioned therein may freeze 
any stocks of foodgrains held by any person in 
any district in order to conserve stocks in that 
area and prevent prices from rising. We are, 
therefore, of opinion that Clause 25 is not saved 
by Article 19 (6), and, therefore, it being not 
in conformity with Part III of the Constitution 
is void. 


(11) The last portion of the clause which pro¬ 
vides for such stocks being requisitioned or dis¬ 
posed of at the rate fixed for purposes of Govern¬ 
ment procurement is also void for more than one 
reason. It is void, firstly, because the earlier part 
relating to the freezing of the stock is void. The 
second ground of invalidity becomes clear by a 
reference to Clauses 23, 24 and 25 of the Control 
Order. Broadly stated, Clause 23 empowers the 
Commissioner and certain other officers to fix 
ceiling prices at which foodgrains shall be sold 
in the area to which the Rajasthan Foodgrains 
Control Order, 1949, was applicable. Purchase and 
sale or trade or business at ceiling prices was thus 
permitted. Clause 24 authorizes the Commissioner 
and certain other officers to direct any person 
in possession to sell the foodgrains or part thereof 
to any person at such price as may be fixed under 
Clause 23. This clause does not entail any un¬ 
reasonable restriction as the seller gets the ceiling 
rate for his stock, and when he purchased it, he 
toew that he would rot lawfully get more than 
the ceiling price. Clause 25 may be divided In 
two portions. The first portion authorizes the 
Commissioner and certain other officers to freeze 
tne stock of foodgrains held by any person. The 
last portion empowers the said officers to requisl- 
hSL i of freezed foodgrains or to direct its 
° oven ? ment Procurement rate. In the 
thei ® 1b a contradiction between Clause 

In SpFJSP 25 A, U ^ officers choose to -sue 
“i^ r ,ru der clause 24 directing sale of food- 
ky any person, the price paid would be 
the ceiling price; but if they prefer to pass the 
smne order under Clause 25, which they arelfuth^ 
nzed to do after freezing the stocks thp 
person will not get the ceiling price but the Govern- 

IaM nt th P n r n C th emei lu rate , whlch would obviously be 
less than the ceiling price. Secondly, when the 

celling price Ls fixed, It means that people are free 

£ and sen or carry on trade OT busSs “ 

P* price -, Thf provision of requisitioning food- 

grains or directing their disposal under Clause 25 
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at Government procurement rate, which is bound 
to be much lower than the ceiling price, would 
prevent people irom carrying on trade or business 
which couid be lawfully done at ceiling price. It 
wouid be absurd to suppose that any trade could 
be carried on by buying at ceiling price and selling 
at Government procurement rate. In this case 
it has been admitted that the Government oro- 
curement rate was Rs. 9/- a maund, the Govern¬ 
ments selling rate was Rs. 13/5/4 per ‘maund’, and 
the free market rate was Rs. 17/- or 18/- per 
•maund.’ The last portion of Clause 25 is thus a 
restriction on carrying on trade or business which 
is a fundamental right under Article 19 (1) (g) 
of the Constitution of India, and the said restric¬ 
tion is not at all reasonable, and is not saved by 
Clause (6) of that Article. The provision in the 
last sentence of Clause 25 is, therefore, void. 

(12) We now come to the argument with respect 
to Article 31. This argument is particularly 
directed against the later part of Clause 25, which 
is as follows: 

“Such stocks shall also be liable to be requisitioned 
or disposed of under orders of the said authority 
at the rate fixed foi purposes of Government pro¬ 
curement.” 

Learned Counsel uiges that under Article 31 (2), 
no property, whether movable or immovable, can 
be taken possession of or acquired for public our- 
poses under any law authorizing the taking of such 
possession or such acquisition, unless the law pro¬ 
vides for compensation for the property taken 
possession of or acquired and either fixes the 
amount of the compensation, or specifies the prin¬ 
ciples on which, and the manner in which, the 
compensation is to be determined and given. It is 
urged that under this provision it is the duty of 
the State to provide for fair and just compen¬ 
sation, and reliance is placed on the following ob¬ 
servations in 'SURYAPALSINGH v. THE U P. 
GOVERNMENT’, AIR (38) 1951 All 674 at p. 635 
(FB): 


"The absence of the qualifying adjective “just’, 
'‘fair”, "adequate” is, to our minds, not of conse¬ 
quence; nor can we see any ground on principle 
or authority for attributing to the word “compen¬ 
sation” the meaning suggested by the' State 
namely such amount as the Legislature itself 
considers reasonable. If it had been the inten¬ 
tion to make so radical a change in the meaning 
of the word compensation - a change which 
wholly destroys the basis upon which it was 
previously understood that compensation would 
be deterauned. — It is reasonable to expect that 
fact to have been clearly stated In the Constitu- 

tl0 5" , . he amoun t of compensation was left 
entirely to the discretion of the Legislature, and 

to h? W c 4 Iable ’ Art - 31 <2). which is a 
restraint on legislative power, would cease to be 
of use to protect the fundamental rights to pro- 
t d< *2 tbe , confe ™ent of power to de- 

016 princi ? les oa which compensation 

shall be given enable the Legislarure to depart 

b .?? lc , iule ; provision is Intended 
to enable the Legislature to lay down rules for 
the assessment of compensation In cases where 
its determination may be difficult or where 
different persons may take divergent views as to 
wh« b tho estate* iu value or \h7 

(13) Learned Counsel for the State on the other 

'second VS' 

5 h 0 “ zsz rug 

compensation fixed by the Legislature* is Uie com- 
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pensation to which a person is entitled under 
Article 31 (2). 

(14) So far as the second argument is concerned, 
it is fully disposed of by the observations of the 
learned Judges of the Allahabad High Court in 
the case cited above, with which we respectfully 
agree. We may add that if it was the intention 
of the framers of the Constitution that compen¬ 
sation provided under Article 31 (2) should not be 
justiciable, and that whatever was fixed by the 
Legislature would be the proper compensation, it 
would have been unnecessary to provide Article 31 
(4) and Article 31 (6). These provide for saving 
certain Bills pending at the commencement of the 
Constitution or passed by a State within 18 months 
before the coming into force of the Constitution. 
If the compensation fixed by virtue of Article 31 (2) 
were not justiciable, it would not have been neces¬ 
sary to provide specifically for certain Bills and 
Acts under Article 31 (4) and Article 31 (6). The 
presence, therefore, of these two provisions in our 
opinion, enforces the argument of the learned 
Judges of the Allahabad High Court quoted by us 
above. We are, therefore, of opinion that the 
compensation to be provided by law, when property 
is taken away, should be fair compensation, which 
means equivalent in value of the property taken 
or acquired, subject only to this qualification that 
such equivalent need not be paid in money. 

(15) Before we turn to the question whether the 
compensation paid in this case is fair or not we 
should like to dispose of the first argument, namely, 
that Article 31 (5) protects this provision of 
Clause 25. That Article protects the provisions of 
any existing law which had come into force 18 
months before the coming into force of the Consti¬ 
tution. In other words, if a law was in existence 
before the 26th of July, 1948, its provisions would 
not be hit by Article 31 (2). We have, therefore, 
to see whether this law, viz., the Rajasthan Food- 
grains Control Order, 1949, was in existence before 
the 26th of July 1948. Obviously an order passed 
in 1949 could not be in existence before the 26th 
of July 1948. But learned Counsel for the State 
argues that the Essential Supplies (Temporary 
Powers) Act, 1946, was brought into force in Rajas¬ 
than by the Essential Supplies (Temporary Powers) 
Amendment Act, 1950, on the 17th of August 1950. 
By Section 10 of this Act. any law in force in a 
Part B State, before the coming into force of this 
Act, stood repealed; but any order made and in 
force immediately before that day in the said 
State was to continue in force and be deemed 
to be an order made under this Act. Therefore, 
on the coming into force of this Act, the Rajas¬ 
than Essential Supplies (Temporary Powers) Ordi¬ 
nance (No. XIII of 1949), came to an end; but 
all orders passed under it including the Rajasthan 
Foodgrains Control Order, 1949, were continued as 
orders under this Act. Learned Counsel’s argu¬ 
ment is that as the Essential Supplies (Temporary 
Powers), Act was originally passed in 1946, it should 
be understood that the Rajasthan Foodgrains Con¬ 
trol Order, 1949, was passed in 1946, i.e., before the 
26th of July, 1948. We must say that we have not 
been able to understand this argument. Even 
though the Essential Supplies (Temporary Powers) 
Act might have been passed in 1946, many orders 
must have been passed under that Act after 1946. 
Those orders, must be held to have been passed 
on the day on which they were passed. Even, 
therefore, when the Essential Supplies (Temporary 
Powers) Act, 1946, became applicable to Rajasthan 
from the 17th of August 19^0, and the Rajasthan 
Foodgrains Control Order, 1949, became an order 
under the Act of 1946, after its application to Rajas¬ 
than, the date of the Rajasthan Foodgrains Con¬ 


trol Order could not be changed from what it 
actually is, namely, the 12 th of August 1949. 
Thereiore, any provision in the Rajasthan Food- 
grains Control Order, 1949, as to compensation 
would not be saved by Article 31 (5), as that Order 
came into lorce long after the 26th of July 1948. 

(16) Finally, we come to the question whether 
the compensation in this case was fair. In this 
connection certain facts are admitted. The first 
is that the procurement price fixed by the Govern¬ 
ment is Rs. 9/- per 'maund.* The second is that 
the Government is selling *bajra’ in rationed areas 
at Rs. 13/5/4 per ‘maund.’ The third is that in 
the open market 'bajra' was being sold at Rs. 17/- 
per •maund*, as appears from paragraph 10 of the 
reply filed on behalf of the Government. The 
fourth is that no ceiling prices have been fixed by 
the Government, as provided in Clause 23 of the 
Rajasthan Foodgrains Control Order. 


(17) Clause 25 provides compensation to all per¬ 
sons including dealers like the applicants at the 
procurement price. This price is fixed at Rs. 9/- 
per 'maund* under the Rajasthan Foodgrains 
'.(Kharif) Procurement Order, 1949. It should 
be remembered that this is the price to be paid to 
the primary producer. It is well-known that the 
price paid to a primary producer is always less 
than the price at which dealers sell between them¬ 
selves or in the open market to the consumer. 
Obviously, therefore, payment of the procurement 
price to a dealer could not be fair compensation, 
for that price is meant for the primary producer 
and not for a dealer who may have himself pur¬ 
chased the grain through various intermediaries 
between himself and the primary producer. To 
our mind, the ceiling price or some price in its 
neighbourhood, which is provided in Clause 23, 
would be the fair compensation for the dealer, as 
that would be equivalent in value of the property 
taken to him. But no ceiling price for 'bajra' has 
been fixed under Clause 23, and one method, there¬ 
fore, of knowing the equivalent in value is not 
open to us. Procurement price, as we have already 
said, cannot be called fair compensation for a 
dealer, and that leaves us with only two criteria, 
viz (1) the price at which Government is selling 
in rationed areas, i.e., Rs. 13/5/4 per 'maund*, and 
(2) the price which was apparently prevailing in 
the open market, viz., Rs. 17/- per 'maund.' The 
affidavit of the applicants is that they had pur¬ 
chased this grain at about Rs. 17/- to 18/; per 
•maund.* This has not been specifically denied on 
behalf of the State, and we are, therefore, ol 
opinion that in the absence of a ceiling price, the 
fair condensation in the present case is Rs. 17/- 
per 'maund*, and, in any case, it cannot be less 
than Rs. 13/5/4 per 'maund'. Clause 25, therefore, 
when it provides for requisitioning of stocks at the 
rate fixed for purposes of Government procure¬ 
ment, is void, as it offends Article 31(2) of the 
Constitution, as fair compensation ha$ not been 
fixed in the law for acquiring this movable pro- 

^[ 18 ) We may now briefly dispose of the technical 
objections raised on behalf of the State. The first 
is that two persons on whom two different 
orders were passed have joined in one peuiioi^ 
We see no objection to this course when the ca.c 
of these two persons is exactly the same. 

(19) The next objection is that the petition nas 

been filed by the applicants in 

and not on behalf of their firms, and 1 that Mithalal 

did not file anv affidavit. The applicants ha\e 

mentioned in the hearing that [hey are Pjjj 6 ” 

of their respective firms. This, in our °pl ni<. 

sufficient to show that the applicants are 

in the stocks concerned. It was unnecessary f 
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iMithalal to swear another affidavit when the appl¬ 
ication was one, and one of the applicants had 
[sworn an affidavit in support of it. 

(20) The last question is as to what order should 
be passed in this case. The difficulty has arisen 
because the grain has been sold, and cannot now 
be returned in kind. Learned Counsel for the 
applicants urges that he should be ordered to be 
paid the equivalent of the grain in money to be 
fixed by this Court. He says that it would not 
be possible for him to recover the money in a 
Civil Court, as the suit would be barred under 
Section 16 of the Essential Supplies (Temporary 
Powers) Act, 1946, which is now in force in Rajas¬ 
than. Learned Counsel for the State draws our 
attention to Section 45, proviso (g), of the Specific 
Relief Act, which prohibits the making of an 
order under that section to enforce the satisfaction 
of a claim upon the Crown. The matter is not 
free from difficulty; but the power under Article 226 
is unfettered by the restrictions given in Section 45 
of the Specific Relief Act. Further, there appears 
to be no other remedy open to the applicants, and 
it is not possible for us now, in view of the fact 
that the grain has been sold, to order its return 
to the applicants. As we are holding that Clause 
25 of the Rajasthan Foodgrains Control Order is 
void, as it is against the provisions of Part III of 
the Constitution, the only possible relief that can 
now be given to the applicants is to order that fair 
compensation should be given to them, as the grain 
cannot be returned. We consider that in the cir¬ 
cumstances of this case, R s. 17/- a ‘maund’ is the 
fair compensation, and we direct that the State of 
Rajasthan shall either return the equivalent in 
grain to the applicants, or, if it cannot do so, pay 
compensation to them at Rs. 17/- per 'maund.' 

(21) The applicants will get their costs of this 
proceeding from the State. 

Application allowed. 
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(JODHPUR BENCH) 

WANCHOO, C.J., AND BAPNA, J. 

Firm Udairaj Bankatlal, Applicant v. The Com - 
missioner Civil Supplies Rajasthan and others. 

App5lcaUon N0 - 6 oi 1951 iWrit - ) 


(o) Constitution of India Art. 226 — Applicat 
tmder — Delay — Groin freezed in Much 1949 
Applicant making representation to Government 
On 3-1-1951 applicant ordered by Government 
sell grain at certain rate to certain person — A pi 

l ? ma ! Ce certaln representatit 

SSnwSrtff Mu I e °/J u S h ^Presentations maki 

application under Art. 226 of 28-2-1951 — Under ! 

be 1 * had really to be coum 
~ Application held could not be c 
missed on ground of delay. (Para 

rl b L?™ tittttUm of India Art - 226 — Anotf 

Tas ^ 

y SSfflS S*s*y TsseSil 

plies (Temporary Powers) Act ( 194 ^ Sl 

of applicant passed in Mar 
Food srains Release Ore 
.(1946) — But order to sell freezed stock at certc 


rate per maund to certain person passed on. 
3-1-1951 — Order jor sale oj the grain must be 
deemed to be an order under Clause 25 oj the 
Rajasthan Foodgrains Control Order , 1949 — .4r's 
14 and 10 (1) (/) o/ the Constitution held had no 
application, jor the freezing took place before the 
Constitution came into force — But that part or 
Clause 25 oj the Rajasthan Fooil grains Control 
Order, 1949, which provided that freezed stocks 
shall be liable to be requisitioned or disposed of 
under orders of the appropriate authority at the 
rate fixed for purposes of Government procure¬ 
ment was void in view of Art. 19 ( 1 ) ( g ) of the 
Constitution — Further, this part of Clause 25 was 
also void under Art. 31 (2) of the Constitution AIR 
(39) 1952 Raj 74. Foil. (Para 10) 

Mag Raj, for Applicant; B. B. Dcsai, jor the 
State. 


Cases referred to: 


(Arranged in order of Courts, and in the Courts- 
chronologically. List of foreign cases referred to 
comes afier the Indian Cases.) 

(•51) AIR (38) 1951 SC 128: (52 Cri L J 8G0) 

(Pr 8> • 

C51) Miscellaneous Application No. 3 of 1951: 
(AIR (39) 1952 Raj 74) .. (Prs 5, 10) 

WANCHOO, C. J.: This is an application by 
Firm Udairaj Bankatlal under Article 226 of the 
Constitution of India for a direction, order, or 
writ in the nature of ‘mandamus’, prohibition, ‘quo 
warranto*, and ‘certiorari’, or any of them, to be 
issued against the State of Rajasthan and certain 
officers of the State, who have been made parties 
to the application. 


wmh.ii nave iea to mis application* 
are these. The petitioner is a merchant at Pa>- 
batsar, and deals in foodgrains, for which it holds 
a hcence. 103 bags of barley, which were lvine 
in the petitioner’s godown in Basroli, were freezed 
m March 1949, under the orders of the Denutv 
Commissioner, Civil Supplies, Jodhpur. This hap- 

h the Unlud S,ate of ^jasthan was 
^™ €d - The erain remained freezed for some time. 
whLe the petitioner made representations to 
Government. Eventually the petitioner was asked 
if S ?i„ the . gr ^S, at Rf- 9/ " P er ’maund’ on the 3rd 

iL’? D » Uar ?i 1991 - The P etition er seems to have 
asked for time to make representations. Eventu- 

present application was filed on the 28 th 
of February 1951. as the petitioner apparently fail¬ 
ed m his representations to Government. 

The contention of the petitioner’ is that 
barley was being allowed to be sold freely in the 

o™pm' m an ? no “ lUn S Prices had been fixed by 
Government. The petitioner had purchased its 
stock at market rates on about Rs 17//or18/ 

tainSTS;, “ d he “L “ * the 1 Mal'toSsi M 
business. No reasons had been assigned why the 

petltioner had been freezed and re- 
quiMtioned at procurement rate, and no principles 

down in the Rajasthan FoSS 

S 22?’ 1 ? 49 / f S r freezins 311(1 requisitioning 
of the stocks of foodgrains with any dealer Tt 

was contended that the Civil Supplied authorities 

had no authority to freeze and requisition the stock- 

Balance was placed on AiS « n 
with'krtlcte 11 ’ to”u,k 01 lhe Constitution, read 

SEE barley ffS- 
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tion had been imported from Bikaner at a time 
when Bikaner was a separate State. As the move¬ 
ment of food grains from State to State was ban¬ 
ned, except on Government to Government basis, 
(he stock was freezed, the import being in contra¬ 
vene, ion of the law in force. The freezing order 
was passed under Clause 4 (1), of the Marwar 
Food grams Release Order, 1946/ and no reasons 
were necessary to be assigned for freezing and re¬ 
quisitioning gram under that Order. It was also 
urged that similar powers were vested in the State 
under the Rajasthan Foodgrains Control Order, 
1949, and the Rajasthan Foodgrains (Kharif) Pro¬ 
curement Order 1949, and the action taken was 
m accordance with law. Further, compensation 
was being paid, as provided by law, and the law 
under which the State had acted was not void in 
any manner. Lastly, it was urged that there was 
delay in the application, and, therefore, it should 
be dismissed on that ground, and that, in any 
ca*e, an alternative remedy was open to the appli¬ 
cant. 

<5) This case is similar to the case of ‘NATH- 
MAL v. COMMISSIONER, CIVIL SUPPLIES. 
RAJASTHAN*, Miscellaneous Application No. 3 of 
195! (Raj). We do not, therefore, propose to re¬ 
peat in detail what Wt? have said in that case with 
respect to the application of Articles 14, 19 (1> 
(f), 19 (1) (g), and 31 of the Constitution, and 
shall indicate our decision briefly with particular 
reference to the facts of this case. 


(6) We shall first deal with the objection that 
the application has been made with a great deal 
of delay, and, therefore, should be dismissed on 
that ground alone. It is no doubt true that the 
•grain was freezed as far back as March, 1949, and 
the present application could have been made soon 
after the 26th of January 1950, when the Constitu¬ 
tion came into force. But it appears that the 
applicant was making representations to Govern¬ 
ment, and its real grievance arose after the 3rd 
of January 1951, when it was ordered to sell the 
grain at Rs. 9/- per ‘maund* to Messrs. Deora] 
Dolatraj Rationing Agents, Makrana. It seems 
that after this order the applicant took time to 
make certain representations, and when those re¬ 
presentations also apparently failed that the pre¬ 
sent application was made on the 28th of February 
1951. Under these circumstances, time has really 
to be counted from the 3rd of January 1951. and 
it cannot be said that there was a delay of two 
years in this case. We are not prepared to dis¬ 
miss the application on this ground. 


(7) The next point that is urged is that an¬ 
other remedy was open to the applicant, and it 
could file a suit. So far as that is concerned, it is 
enough to say that the suit would be barred under 
S. 16 of the Essential Supplies (Temporary Powers) 
Act, 1946, which is now in force in Rajasthan. 
There is. thus, no alternative remedy open to .he 
applicant, and the application cannot be dismissed 
on this ground. 

(8) The next contention on behalf of the State 
Is that the order freezing the grain was passed in 
March, 1949, under the Marwar Foodgrains Release 
Order, 1946. and cannot now be challenged, as the 
act of freezing was complete, and any fundamental 
rights that might have been conferred on the ap¬ 
plicant in 1950, by the coming into force of the 
Constitution would not affect what had been done 
and completed. In this connection reliance isjplac¬ 
ed on the case of ‘KESHA VAN MADHAVA MEN ON 
v STATE OF BOMBAY*. AIR (38) 1951 SC 128. 
where it was held that “Article 13 (1) can have no 
retrpspective operation but is wholly prospective**, 
end that 


“if an act was done before the commencement of 
the Constitution in accordance with the provi¬ 
sions of any law which, after the Constitution, 
becomes void, with respect to the exercise of any 
of the fundamental rights, the inconsistent law 
is not wiped out so far as the past act is concern¬ 
ed, for to say that it is, will be to give the law 
retrospective effect." 

So far, therefore, as the order freezing the stock 
oi the applicant is concerned, it was passed under 
the Marwar Foodgrains Release Order, 1946, in 
March, 1949, before the Constitution came into 
force, and must .therefore, be upheld. 

(9) It is further contended on behalf of the State 
that CL 4(2) of 'the Marwar Foodgrains Release 
Order, 1946, gave power to order sale of freezed 
stock to such persons as may be indicated in the 
order, and, therefore, the order to the applicant to 
sell the grain to a certain person as it was passed 
before the Constitution came into force, cannot 
also now be challenged. 

(10) There is. however, no proof that the order 
to sell the freezed stock at Rs. 9/- per ‘maund’ was 
passed before the 26th of January, 1950. Learned 
Government Advocate had taken time to show 
this, but was unable to do so. It seems to us that 
the order to procure the grain at Rs. 9/- per 
•maund* was passed some time in February or 
March, 1950, and finally the applicant was notified 
on the 3rd of January*, 1951, that it was to sell the 
grain to Messrs. Deoraj Dolatraj. All this happen¬ 
ed after the coming into force of the Constitu¬ 
tion, and also after the Rajasthan Foodgrains 
Control Order. 1949, had been passed in August, 
1949. The order, therefore, for the sale of the grain 
to Messrs. Deoraj Dolatraj must be deemed to be 
an order under Cl. 25 of the Rajasthan Foodgrains 
Control Order, 1949. There it is provided that 
freezed stocks shall be liable to be requisitioned or 
disposed of under orders of appropriate authority 
at the rate fixed for purposes of Government pro¬ 
curement, in this case Rs. 9/- per 'maund*. This 
brings us to the question whether this provision of 
the law under which this order must be deemed to 
have been passed is void in view of certain provi¬ 
sions in Part m of the Constitution relating to 
fundamental rights. So far as the present case 
is concerned, we are of opinion that Arts. 14 and 
19(1)(f) of the Constitution have no application, 
for the freezing took place before the Constitu¬ 
tion came into force; but for reasons given in 
'NATHMAL’S Case’, Civil Misc. Appln. No. 3 of 1951 
mentioned above, we are of opinion that that 
part of Cl. 25 of the Rajasthan Foodgrains Con¬ 
trol Order, 1949, which provides that freezed stocks 
shall be liable to be requisitioned or disposed of 
under orders of the appropriate authority at the 
rate fixed for purposes of Government procurement 
is void in view of Art. 19(1)(g> of the Constitu¬ 
tion. We are. further, of opinion that this part 
of Cl. 25 is also void under Art. 31 (2) of the Con¬ 
stitution for reasons which we have already given 
in ‘NATHMAL’S Case*, and which we need not re¬ 
peat here. 

(11) We, therefore, allow the application and 
set aside the order of the Civil Supplies Depart¬ 
ment conveyed through the Tahsildar Parbatsar on 
3-1-51 directing sale of the freezed stock of 103 
bags of barley belonging to the petitioner to Messrs. 
Deoraj Dolatraj at procurement rate. The appli¬ 
cant will get his costs of this proceeding from the 
State. 

D r. Application allowed. 
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war will not come within the scope of the rule and 
is not illegal as being contrary to law of Marwar 
and will be enforced by Marwar Courts. 

(Paras 20, 25) 
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Civil Appeal No. 6 of 1950, D/- 11-9-1951. 

(a) Contract Act (1872), Ss. 23, 30 and 49 — 
‘Forbidden by law ' — Forward contracts in bullion 
— Contract silent as to place of performance — 
Determination of place of performance — Contract 
forbidden by law of the place where part of it was 
to be performed — Enforceability — Defence of 
India Rules (as applied to Marwar), R. 90-C. 

The plaintiff oumed two firms one in Jodhpur 
and the other at Indore who were acting as can- 
mission agents. The defendant a resident of Jodh¬ 
pur entered into certain forward transactions in 
bullion with the Indore firm. Though the purchases 
and sales of bullion were to take place at Indore, 
no specific terms were settled between the parties 
as to the place where the profits or losses resulting 
from the transactions were to be paid. The transac¬ 
tions resulted in loss and therefore the plaintiff brou¬ 
ght a suit for recovery of the same from the defend¬ 
ant in the Jodhpur Court. A notification dated 3-6- 
1943 issued by the then Jodhpur Government under 
the Defence of India Act added a new rule 90-C 
to the Defence of India Rules as applied to Marwar. 
According to this notification forward contracts re¬ 
lating to sale and purchase in bullion were forbid¬ 
den to be made or performed in whole or in part 
in Marwar. This notification was in force in Jodhr 
pur when the contracts were entered into and the 
suit was filed but expired sometime later after the 
filing of the suit. 


'Held' (*) that in the absence of specific terms 
in the contract the general law will apply in decid¬ 
ing the place where the profits and losses were tc 
be paid. According to the general law the debtor 
must find his creditor and in that view it must be 
held that part of the contract was that on accrual 
of profits they were to be paid by the Indore firm 
to the defendant at Jodhpur, or in other words, 
that a part of the contract was to be performed 
in Marwar. Similarly if losses occurred they were 
to be paid by the defendant to the Indore firm at 
Indore: 33 Bom. 364, Rel. on; (Para 13) 

(JO the agreement having been prohibited by law 
ana having been declared an offence punishable 
R , 9 °- c (3). Defence of India Rules was it- 

r an f a 0 ^ n0t be en f° rced in view of S. 23 
Contract Act; (Para J6j 

JSI ■Ji\ C01ltract b ?l n ° ille ^l at its inception it 
com not become valid after expiry of the notifica- 

A a“i. < N*L actAct ’ s 231 N ‘ 3 ' 32>33:s ' S;? 


wSlVSSl 01 l Mia Rules (< * a VVUed to 
tvmnmr Court, - (cJu'I/te,'' 

srsLs it 

dtoK/T™ 6 ? { ?, whole Of in part in Manoar 
El**™ in the ^ is 7101 general in its ?i 
JW a contract of agency to deal in fa 

IT 1 ™, Which is ma *e outside 
Performed entirely outside 
1952 Raj./Il & 12 6 


pondent. 

Cases referred to: 

i’09) 33 Bom 364: (10 Bom L R 1230) \Pr 14) 
(1949) 1 All E R 146 (Pr 24) 

(I860) 125 R R 919: (1860-8 CB (N S> 861) (Pr 21) 

BAPNA, J.: This is an appeal by Kishanlal and 
Satya Narain, minors under the guardianship of 
their mother, against the judgment of a Division 
Bench of the High Court of the former Jodhpur 
State, dated the 24th of September, 1949. The ap¬ 
plicants were plaintiffs in suit No. 49 of 1945-46, 
which was decided on the original side of the 
High Court of the former Jodhpur State. After 
the decision of the Division Bench, there was an 
application to the High Court for leave to appeal 
which was granted. That is how the present ap¬ 
peal has come up before us. 

(2) The plaintiffs’ suit was for recovery of Rs. 
10,342/3/3. The plaintiff owned two firms, one in 
Jodhpur, called Kan Alai Suraj Mai, and the other 
in Indore, called Kan Mai Kishan Lal, and both 
these firms were acting as commission agents. The 
plaintiffs’ case was that the defendant, Bhanwar 
Lal, who is a resident of Jodhpur, entered into 
certain forward transactions in bullion with their 
Indore Firm. These transactions resulted in a loss, 
a part of which was paid up. The suit was filed 
for recovery of the remainder of the loss consisting 
of Rs. 9,861/13/6 as principal and Rs. 480/5/9 as 
interest. 

(3) The suit was resisted by the defendant on a 
number of grounds, and seven issues were framed 
by tire trial Judge. There was a total denial by 
the defendant of any contract having been entered 
into between him and the plaintiffs* firm at In¬ 
dore. It was also alleged that the transactions 
were of a wagering nature, and further that in 
view of a Notification, dated the 3rd of June, 1943, 
the transactions were illegal, and no decree could 
be passed by the Courts in Jodhpur State in conse¬ 
quence. 

(4) The plea as to the illegality of the contracts 
was considered by the Court as a pure question of 
law and the Court after hearing arguments on the 
question upheld the plea of the defendant that the 
contracts were illegal by virtue of the provisions 
of the Notification of 3rd June, and dismissed the 
suit. 


(5) me Notification of 3rd June, 1943, was issued 
by the Jodhpur Government under the Defence of 
India Act and Rules as in force in the former 
State of Jodhpur. It related to forward transac¬ 
tions in bullion where the date of deUvery was 
more than 12 days after the contract', and provided 
a punishment for breach of its provisions. The 
Notification remained in force till the 30th of Sep¬ 
tember, 1946, when it came to an end by efflux of 
time. The present suit was filed on the 19th of 
August, 1946, and was decided by the trial Court 
on the 2nd of March, 1948. 

(6) The trial Judge held that the consideration 
of these contracts was not lawful as it was of 
such a nature that, if permitted, It would defeat 
ti>e provisions of the Notification of the JodhSr 
Government dated 3rd of June, 1943 . and, cherS 
fore, in view of S. 23 of the Contract Act and s vi 
o' the Cod. of Civil Procedure lh“ sul? w“ ifawl 
to be dismissed as it involved a violation ni «,!! 
Notification of the 3rd of June 1943 and it inSS 
not be proper for the Courts of Jo^S State to 
allow a claim which definitely and clearly contra^ 
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vened the rule embodied in that Notification, as 
the rule in question was a pan of the substantive 
law and no. a mere matter oi procedure. He did 
not go into the question whether any part oi the 
contract was entered into or performed within 
Jodhpur State. 

(7) When the matter came in appeal before the 
Division Bench, three points, which were formulat¬ 
ed as below, were agitated: 

**1. That since the contracts were neither made 
nor intended to be performed in part or in 
whole in Marwar and were, on the contrary, 
made and performed in Indore where they 
were not forbidden by law, the notification 
dated 3rd oi June, 1943 was not applicable to 
them and therefore was not a bar to the com¬ 
petency of the suit in the Court of Marwar. 

2. That since the contracts were neither made 
nor intended to be performed in Marwar, 
their enforceability here should not be affect¬ 
ed by the mere fact that they were inconsis¬ 
tent with the lav/ prevailing for the time being 
in Marwar, for the notification in question was 
only oi a temporary character and the various 
contracts were not in conflict with the funda¬ 
mental lav; of India on which the permanent 
law of Marwar was grounded. 

3. That lastly if ir be held that the contracts 
came within the mischief of the notification, 
before the suit was dismissed the notification 
had already spent its force, and, therefore, 
could not affect the maintainability of the 
suit. 

(8) The Division Bench did not decide the se¬ 
cond of these points as in the view that they were 
taking on the first point the question did not arise. 
On the first point the Division Bench held that 
part of the contracts was performed in Marwar 
according to the settlement between the parties, 
and the Notification of the 3rd of June, 1943, was 
lully applicable. On the third point the Division 
Bench held that as part of the contracts had been 
performed in Marwar the Notification of the 3rd of 
June, 1913, was applicable to them, and what was 
Illegal when the contracts were entered into or 
performed could not become legal after the 30th 
of September, 1946. In this view the appeal was 
dismissed. 

(9) The main contention that has been urged on 
behalf of the appellants is that the Division Bench 
went wrong in holding that part of the contracts 
was performed in Marwar as settled between the 
parties. This, it is said, was an issue of fact on 
which evidence was required, and as no evidence 
was taken in the trial Court, the Division Bench 
should not have decided this issue of fact without 
evidence. It is further urged that there was no 
admission on the part of the appellants that part 
of the contracts was to be performed in Marwar. 
As a matter of fact it is urged that a persual of 
the plaint shows that the plaintiffs’ case was that 
the contracts were entered into and were to be 
performed in Indore. In particular, reference was 
made to paragraph 8 of the plaint where it was 
said that the Marwar Courts had Jurisdiction not 
because the cause of action arose in Marwar, but 
because the parties resided in Marwar. It is also 
urged that the second point, which was left unde¬ 
cided by the Division Bench, raises an important 
question of law, and should have been decided by 
the Division Bench but for the erroneous view that 
was taken on the first point formulated by the 
Bench. 

(10) It does appear to us that the first point 
formulated by the Division Bench raised a question 
of fact, namely whether the contracts were entered 
into in Marwar or any part of the contracts was in¬ 
tended to be performed in Marwar. Further, there 


seems to be no doubt that the parties were not at 
one tha: any contracts were entered into in Marwar 
or any prut was intended to be performed 
in Marwar. Paragraph 8 of the plaint 
shows that the plaint^s' case was that the Mar¬ 
war Courts had jurisdiction because the defendant 
resided within Marwar, and not because the cause 
of action, wholly or m part, arose in Marwar. The 
defendant, on the other hand, completely denied 
that any contract had been entered into at all 
with the Indore firm. There is no doubt, therefore* 
that the first point, formulated by the Division 
Bench, raised an issue of fact, on which the par¬ 
ties were not agreed, and to decide which it web 
necessary to take evidence and, of course, consider 
the circumstances of the case. 

(11) It was urged on behalf of the delendaafc- 
respondent that the appellants, if they wanted evi¬ 
dence to be taken on the point, should have taken 
this stand before the Division Bench, but as they 
did not do so, they could not be allowed an op- 
portunity for further evidence at this stage. The 
respondent's contention is not correct. The trial 
Court had framed seven issues in the case of which 
the fifth issue which is relevant was as follows: 
“Issue No. 5. Whether the transactions were il¬ 
legal under the Notification of 3-6-1943 referred 
to in para 11 of the written statement and as* 
such the suit in respect of such transactions was 
not entertainable?” 

Now para (11) of the written statement did not at 
aU mention the plea that the contracts were made- 
in Marwar or were to be performed in whole or 
in part in Marwar. The plea in that para wbc. 
that 

“according to law in Marwar mentioned in Noti¬ 
fication dated 3-5-43, all forward business in Bul¬ 
lion where delivery was to be given beyond 12 
days was illegal in St. 2002 and as such the suit 
should be dismissed.” 

The trial Court had considered issue No. 5 as one 
of lav; only and had decided that the suit was not 
maintainable on the view that although the en¬ 
tire contract was to be performed at Indore, yet 
the contract was illegal according to the law in 
Marwar. The plaintiff was challenging the deci¬ 
sion of the trial Court on the lacts accepted by it 
that the entire contract was to be per¬ 
formed at Indore. The attack was on two grounds., 
viz., 1. that the enforceability of the contract which 
was made or performed outside Marwar was not 
affected by the law of Marwar, and (2) that too 
Marwar Notification had expired before the deci¬ 
sion of the suit, and had, therefore, lost its force. 
It was the respondent who raised this question of 
fact for tlie first time in appeal that the contract 
with the Indore firm was to be performed th part 
in Marwar. It may be mentioned that according to 
the written statement, the defendant had dented 
any contract with the Indore firm, and he coma* 
therefore, only argue on the pleadings in th? plaint, 
and it was not open to him to travel beyond toft- 
plaint and rely on stray facts, without the plain¬ 
tiff being given an opportunity to explain those facts 
the plaintiff could not know whether the Court would 
accept his arguments on questions of law, end his 
grievance only came into existence when the judg¬ 
ment was pronounced and he found that the Gam 
had given a finding of fact, without his being siren 
an opportunity to explain the circumstances wmec 
had influenced the Court to find 
Devision Bench of the High Court of the Covenanting 
State of Jodhpur should have, therefore, tftoer 
framed a specific issue or if the issue as -ramw 
was considered as sufficient, should have op¬ 

portunity to the parties to lead evidence for nrrl*- 
ing at a finding whether the contract waa to 
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be performed in whole or in part in Marwar. We 
were inclined to remand the case lor evidence as 
to the term of the contract oi agency entered into 
between the parties in relation to the transactions 
in dispute; but learned counsel for the appellants, 
during the course oi arguments, made a statement 
that no terms of any kind were settled at the time 
when the relationship ol principal and agent was 
brought into existence beiween the parties. It was 
stated that the first step taken in the direction of 
bringing about the two parties in contract was by a 
telegram by the defendant from Jodhpur to the 
plaintiff's firm at Indore on the 5th or Oth of Sept¬ 
ember. 1945, asking them to sell 500 tolas of gold 
and the plaintiff accepted the business of the agen¬ 
cy by carrying out the order. No terms of any 
sort were settled between the parties and the busi¬ 
ness was to be conducted according to the custom 
and usage of the market. In the circumstances, it 
would be useless to grant any opportunity for fur¬ 
ther evidence and the point whether the contract 
was to be performed in whole or in part in Marwar 
is to be decided on the pleadings and certain ad¬ 
mitted facts together with the general law applic¬ 
able to transactions of this nature. 

(12) The lower Court has taken into considera¬ 
tion only one fact in holding that a part of the 
contract was to be performed at Jodhpur, viz., that 
the losses were paid by the defendant to the plain¬ 
tiffs* firm at Jodhpur. It was contended that tins 
was done by the defendant under the instructions 
of tile Indore firm as alleged in the plaint, and 
need not necessarily have been a part of the con¬ 
tract. The explanation is plausible and the fact 
that the defendant paid to the Jodhpur firm money 
due to the Indore firm Is not sufficient to hold that 
iti was part of the contract that moneys which 
would become payable to the Indore firm will be 
paid by the defendant at Jodhpur. 

(13) There is, however, another aspect of the 
case. While it is true that according to the allega¬ 
tions in the plaint the purchases and sales of bul¬ 
lion were to take place at Indore, but this was 
not the whole matter in the contract of agency. The 
contract of agency implied that if as a result of the 
transactions profits accrued, they were to be pay¬ 
able by the plaintiff to the defendant, and if losses 
occurred, they would be paid by the defendant to 
the plaintiffs. The defendant, like any other rea¬ 
sonable person, entered into this business with an 
expectation of profit though losses might occur. 
The payment of profits to defendant or losses to 
plaintiffs must be deemed to be part of the con- 
tract of agency. As no specific terms have been 
alleged to have been settled between the parties 
the general law will apply i n deciding the place 
where these profits or losses were to be paid. The 
general law is that the debtor must find the credi¬ 
tor and in that view it must be held that part of 
the contract between the parties was that on ac- 

1 5 ey , were to b e P^d by the Indore 
Qm to the defendant at Jodhpur, or in other words 

ta °l the contra , ct was to be performed 

11 nay equally be held that part of 
Oie contract was that If losses occurred thev were 
' 0 be Paid by the defendant to the Indore flm at 
Indore. The fact that they were actually nairt n t 
;S“[™ der Instructions of the Indore flm does 
ndb lnd cate as already stated, that it was para of 
the contract to do so at Jodhpur. The Indore firm 

arTamSrt 6, J&v. °? the occur rence of losses, 

arranged with any Bank at Jodhpur to receive 

@2“ fl ? m * e defendant ’ but unless this mly 
done 83 of the original contract! 
it Is of no consequence in arriving at the place of 

^ part of contract. 

.J*y ^ ew ^en by us is supported bv a 
decision of the Bombay High Court In ‘KEDAR 
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part in Marwar. We MAL BHARMAL v. SURAJ MALGOVIND RAM’. 

> case lor evidence as 33 Bom 364. where it has been held that m tne 
oi agency entered into case of pakki Adat agency primarily the place oi 
on to the transactions payment oi profit is the place where the constuu- 
L c e i fo,- me appellants, eni resides. In the present case also the plaintiffs 
nts, made a statement have alleged themselves to be paklta Aanatios m 
ere'settled at the time para 4 oi the rejoinder. 

incipal and agent was ( 15 , The relevant portion of the Notification 
en the parties. It was dated 3-6-1943 which was issued by the then Govern- 
ten in the direction of nient oi Jodhpur under the Defence of India Act 
a in contract was by a <as applied to Marwar and is alleged to vitiate the 
from Jodhpur to the contract of agency, may now be examined. By 
the 5th or 6 th of Sept- this Notification. Rule 90 C was added to the De- 
1 sell 500 tolas oi gold fence 0 f India Rules. Sub-r. ( 2 ) of R. 90 C laid 
c business of the agen- down that "no person shall enter into forward 
er. No terms of any contract or option in bullion". In sub-r. 'll of 
e parties and the busi- r 90 -c. "forward contract" was defined to mean 
wording to the custom - a contract for the delivery of bullion at a future 
a the circumstances, it date such date being la*er than twelve days from 

>y opportunity for fur- tlle da te of the contract”, 

^ and the word "contract” was defined to mean "a 

contract made, or to be performed in whole or in 

KSnml S sale or purchase of 

nature PP bullion". By sub-r. (3i. the breach of the provi- 

taken‘into ronsidera- sions of sub-r. (2) was declared an offence punish- 
wtStTJrt hfZ able with fine or imprisonment, or both. At first 
A. jodhmir viz that sight. it may appear that what was forbidden to 
efendam to the nu n b e done in Marwar was the making of the contract: 
as contended that this f °r sale or purchase of bullion in Marwar involving 
under the instructions deUvery beyond 12 days or its performance in whole 
ed in the S S or ^ Part in Marwar This is true so far as it 
'en a part of the con goes but Ls not only the contracts of sale and 
olausible and tho fart purchase which (were forbidden but contracts 
le Jodhpur 5rm money 'relating t0 ’ sale and purchase) were also forbidden 
, sufficient to hold that W be made or Performed in whole or in part in 
; that moneys which Marwar - Itt is conceded by learned counsel for the 
le Indore firm will be a PPe da nt that in the case of contracts which have 
idhpur £‘ven rise to this suit, they were all for delivery 

another aspect 0 f the of bullion beyond 12 days and related to the period 
iccording to the allega- when the Notification was in force in Marwar. 
lases and sales of bul- ,16) ^ discussed above, a part of the contract 
Indore, but this was of agency relating to sale and purchase of bullion. 
:ontract of agency The ° f which delive ry was -to be given later than 12 
■at If as a result of the days - was 1,0 be performed in Marwar., Such an 
they were to be pay- ?«reement having been prohibited by law. and hav- 
efendant, and if losses been declared an offence punishable under sub- 
3 by the defendant to r - j 3 ) ° f ^ Notification dated 3-6-43 was illegal; 
it, like any other rea- ?* nd under S. 23 of the Contract Act it could not! 

this business with an ° e ^forced. The suit to recover monies due on 

h losses might occur. 80 Ulegal contract must fail, 
defendant or losses to (17) We agree with the finding on the third 

o be part of the con- question as well that If the contract was illegal at 

jcifle terms have been its inception. It could not become valid after tl e 
l between the parties, expiry of the Notification. 


U8) The second question arises on the assump¬ 
tion that the contract was neither made nor was 
o be performed in whole or In part in Marwar. It 
is conceded that the contract was a legal and valid 
contract In Indore, and the question for determi¬ 
nation is: If according to the law in force where 
the contract is entered into or is to be performed 
the contract is valid, but is invalid according to 
the law where the remedy is to be enforced, is the 
suit maintainable? The question is not free from 
considerable difficulty, but depends upon certain 
pnnciples of private international law These 
, ar r stated « Rul « or sub-rules' in Dicey’s 
as under?* Chapter 24> md may b e stated 

“ L totontion of the parties to a con- 

traot. as to the law governing the contract is 
in words, this expressed intention 
determines the proper law of the contract, 

2 every Presumption. 

2. When the intention of the parties Is not ex- 

pressed in words, their intention is to 
be inferred from the terms and nature of the 
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contract, and from the general circumstances 
oi the case and such uilerred intention de¬ 
termines the proper law of the contract. 

3. In the absence of countervailing considera¬ 
tions, the following presumption as to the 
proper law of a contract have effect; 

la) Prima facie the proper law of the con¬ 
tract is presumed to be the law of the coun¬ 
try where the contract is made (‘lex loci con¬ 
tractus') ; 

(b) When the contract is made in one country 
and is to be performed either wholly or partly in 
another, then the proper law of the contract is 
presumed to be the law of the country where 
•the performance is to take place Clex loci 
solutionis’). 

4. These rules were subject to the overriding 
consideration that the validity or invalidity 
of a contract must be determined in accord¬ 
ance with the law of the forum (‘lex fori') in¬ 
dependently of the law of any foreign country 
if and so far as the application of foreign law’ 
would be opposed to the public policy of the 
’lex fori' or the provisions of a Statute which 
apply to the contract. 

(19) The learned commentator observes that: 

"it is a general principle of the conflict of laws 

that the Courts of a State will not apply any 
foreign law if and so far as its application would 
lead to results contrary to the fundamental 
principles of public policy of the 'lex fori*. The 
Courts of all countries insist, on the other hand, 
on applying to a case otherwise governed by 
foreign law those principles of their own law 
which, in their own view, express basic ideas of 
morality.” (Page 605 Dicey on Conflict of Laws 
6th Edition) 

(20) On the assumptions made in this case, that 
the contract was enforceable by tne ‘lex contractus' 
or 'lex solutionis’ the matter for consideration is 
whether the contract was unenforceable in Jodh¬ 
pur as being contrary to the public policy or the 
law in Marwar. In the present case, the contract 
cannot be said to be opposed to any basic ideas 
of morality or public policy, and It is to be seen 
whether the contract was contrary to the provi¬ 
sions of the law in Marwar. The only law referred 
is of course the Notification of 3rd June 1943. Sub- 
r. (2) of the Notification was widely worded in so 
far as it laid down that "no person shall enter in¬ 
to any forward contract or option in bullion.” But 
the word "contract” was given a restricted mean¬ 
ing in sub-r. ( 1 ) so as to limit its operation to con¬ 
tracts entered into in Marwar or to be performed 
in whole or in part in Marwar. Sub-rule (2), 
therefore, can only be interpreted to mean that 
persons were only prohibited to enter into con¬ 
tracts in Marwar or such contracts as were to be 
performed in whole or in part in Marwar. The 
prohibition in the Notification was not general in 
its nature, and. therefore, the contract on the as¬ 
sumptions made was outside the scope of the 
Notification and could not, therefore, be said to be 
contrary to the provisions of the law in Marwar. 
Dicev observes at page 609 of his aforesaid treatise: 

"If the statute is silent, the general rule of inter¬ 
pretation comes into play, according to which an 
English statute is not to be deemed to have any 
oxtra-territorial operation, unless such operation 
Is required by the express terms of the Act or 
by its 'objeot matter or history*. ” 

In the present case, the statute was specifically 
made applicable only to contracts made in Marwar 
or to be performed in whole or in part in Marwar 
and as such on the assumption made, the contract 
of agency in this case could not be said to be con¬ 
trary to the law in Marwar. 


SURAJ MAL A. I. R. 

(21) In ‘SANTOSH v. ILLIDGE’, (1860) 125 RR 
919, a Brazilian sued an English firm trading i n 
Brazil for the non-delivery of slaves under a con¬ 
tract for the sale of them in that Country 
which was valid by Biaziliian law. The only 
question discussed was whether the sale 
was or was not under the circumstances 
made illegal by the operation of the statute against 
slave trading: and in the result the majority of the 
Exchequer Chamber held that it was not. It may 
be pointed out that the case was decided directly 
with regard to the provisions of the British statute 
in force at the time and it had not been contend¬ 
ed in that case that at Common Law, the Court 
must regard a contract for the sale of slaves as so 
repugnant to English principles of justice that 
wherever made it could not be enforced in England. 

(22) In the treatise on Conflict of Laws by Rabel 
(Michigan Legal Studies-1947 Edition) certain cases 
are cited at page 562 embodying .the principles ela¬ 
borated in the American Courts before Prohibition 
in the application of the laws of "dry’* states aga¬ 
inst the sale of intoxicating liquor. It has been 
mentioned that a Court of a "dry” State as a mat¬ 
ter of course, had to enforce its own Statute for 
the purpose of general welfare. When a Court, 
however, was not bound by a Statute it would not 
refuse to entertain such an action merely because 
the sale if made at the forum would have been in¬ 
valid; when there was no intention to violate or 
evade the law of the forum. Thus a sale made 
outside /the State was commonly enforced even 
though the order was solicited by an agent in the 
State. 

(23) Pollock in his book on Contracts (12th 
Edition) has stated at page 348: 

"The Municipal laws of a particular State, special¬ 
ly laws of a prohibitory kind, are as a rule direct 
only to things done within its jurisdiction. But 
a particular law may positively forbid the sub¬ 
jects of the State to undertake some particular 
class of transactions in any part of the world: 
and where such a law exists, the Courts of that 
State must give effect to it.” 

(24) The distinction is noted in a recent case 
‘BOISSEVAIN v. WEIL', reported in 1949-1 All ER 
146 where the Defence (Finance) Regulations 1939 
as they originally stood prohibited transactions in 
foreign currency by any person in United King¬ 
dom, except with the permission of the Treasury 
were subsequently amended by deleting ‘in United 
Kingdom’ and as the said Regulations were ap¬ 
plicable to all British subjects in any part of the 
world except certain territories a transaction en¬ 
tered into by a British subject in Monaco, which 
was not an excepted territory, was held to be un¬ 
enforceable in England. 

(25) Therefore, the finding on the second ques¬ 
tion Is that as the law stood in Marwar the con¬ 
tract, assuming that it was made outside Marwar 
and was to be*performed entirely outside Marwar, 
was not illegal under the Notification of 3rd June, 
1943. 

(26) As a result of our finding on the first ques¬ 
tion, however, this appeal fails and is dismissed with 
costs. 

K s Appeal dismissed. 
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another. Respondents. 

Appeal No. 51 of 1950 (L. P.), D/- 16-10-51. 
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(a) Houses and Kents 
tion of Eviction Order (1942), Cl. 3-Clause ap¬ 
plies to cases where notice to Quit is served 
after 30-6-1942. 

Though the year 1942 does not appear in 
Clause 3 of the Order the reasonable inter¬ 
pretation to be put on it is that it applies 
to all cases based on notice of eviction after 
the 30th of June 1942. (Para 6) 

(b) Houses and Rents — Bikaner Prevention 
of Eviction Order (1942), Clause 3 — Notice of 
eviction, meaning: of. 

The words “notice of eviction” in Clause 3 
cannot mean a mere demand to vacate the 
premises whether oral or otherwise. 

The clause contemplates a notice to quit 
which has to be served in writing on the 
tenant, and prescribes that no action under 
such a notice to quit would be taken in 
Court or otherwise. 

The clause pre-supposes that the notice 
is earlier than the action to be taken under 
it, and it cannot therefore, be said that the 
mere filing of the plaint would amount to 
notice of eviction for the purposes of this 
clause. (Para 7) 

(c) Houses and Rents — Bikaner Prevention 
of Eviction Order (1942), Clause 3 — Tenancy 
for fixed period — Expiry of term — Notice to 
quit not necessary — Clause does not apply. 

Clause 3 of the Order could apply only 
to those cases where a notice to quit was 
necessary, because it only invalidated the 
notice to quit and prohibited the Courts 
to act on a notice to quit. It could not ap¬ 
ply to those cases, where no notice to quit 
was necessary. (Para 9) 

Where a tenancy for a fixed term (one 
year) comes to an end by efflux of time, 
notice to quit by landlord is not necessary 
and therefore Clause 3 of the order would 
not apply so as to prevent the landlord 
from bringing a suit for ejectment against 
the tenant on the ground of expiry of the 
term of the lease. The failure to vacate 
the building on the expiry of the period 
fixed in the contract of tenancy does not 
constitute a material breach of the terms 
of the tenancy within the proviso to Cl. 3. 

(Paras 8 9) 

Sohan Nath, for Appellant; Bal Krishnk, for 
Respondents. 

Cases referred to: 

(’50) 1950 Raj L W 279: (AIR 1950 Raj 56) 

Law Report, Raj Shri Bikaner, Vol. 20, pTrts 5 l 
ana 2 , page 16 (p r g^ 

9’9' : T ^ S * s an appeal by Mt 
decree a learned Single 
Judge of this Court in second appeal. 

(2) The facts of the case are these. An eject¬ 
ment suit was instituted by Mt Tulrhhi in 


Tulchbi v. StJBAj Mal (Wanchoo C. J.) Rajasthan m 

sent suit was brought for ejectment and re- 

79 /- as damages for use and 


— Bikaner Preven- 



did Sucl f 12, 4 ? am X? t 2003, The respondents 
did not vacate the shops after the period of 

one year was over, and consequently the pre- 


covery of Rs. 

° C P^The suit was resisted by the defendants- 
respondents on the ground that they were pro¬ 
tected under Clause 3 of the Bikaner Preven¬ 
tion of Eviction Order, 1942, and could not, 

therefore, be ejected. . . „ , 

(4) The suit was decreed by the trial Court, 
and the decree was upheld by the first Appel¬ 
late Court. There was a second appeal to this 
Court by the defendants, which was allowed 
by the learned Single Judge, who, however, 
gave permission for leajye to appeal to a Divi¬ 
sion Bench under Section 18 (2) of the Rajas¬ 
than High Court Ordinance. The present ap¬ 
peal has been filed in view of that permission. 

(5) The matter in dispute now is only about 
ejectment. Clause 3 of the Bikaner Prevention 
of Eviction Order, 1942, reads as follows: 

"No notice of eviction served by a landlord 
on his tenant requiring him to vacate his 
house on or after the 30th day of June shall 
be valid, and no action would be open under 
it either in Court or otherwise. 

Provided that nothing herein contained 
shall be a bar to eviction for non-payment 
of rent or for any other material breach of 
the terms of the tenancy.” 

The question that falls for consideration is whe¬ 
ther the defendants-respondents are protected 
under this provision. The learned Judge of 
this Court was of opinion that this clause ap¬ 
plied. to the present case, and the defendants- 
respo'nclents were protected. His interpretation 
of the clause is that whenever a notice is given 
before the 30th of June in any year, the notice 
is valid, and the tenant can be ejected; but if 
the notice is given after the 30th of June in 
any year the notice becomes invalid, and no 
ejectment can take place. He has further come 
to the conclusion that the notice of eviction 
mentioned in Clause 3 need not be a notice in 
writing at all, and that these words merely 
mean a demand for eviction, and that this de¬ 
mand can be oral, and that it may even be 
presumed from the fact that a suit had been 
nled for ejectment. The learned Judge gave 
leave to appeal, because in an earlier case, ‘BAL- 
CHAND v. BANSIDHAR’, 1950 Raj L W 279, 
one of us gave a diflieient interpretation to this 
clause. The view taken in that earlier case 
was that Clause 3 of the Bikaner Prevention 
of Eviction Order, 1942, applied only to such 
suits for ejectment which were based on a no- 
■ice to quit, and would not apply to such suits 
in which no notice was necessary. It was also 
held that this clause applied in every case bas¬ 
ed on a notice to quit after the 30th June. 1942. 
On both points, therefore, there was a di (Ter¬ 
ence of opinion between two learned Judges of 
this Court 

(6) The order in question was passed on the 
26th June, 1942. Clause 3 of that Order men¬ 
tions 30th of June, but not the year. It seems 
to us, however, that it would be absurd to in¬ 
terpret the Order to mean that for the first 
six months of each year it was open to the 
landlord to eject the tenant without any hind¬ 
rance and that in the last six months, the land¬ 
lord could not do so. We are certain that 
no legislative authority would pass a law which 
would be one thing for the first six months of 
the year, and a different thing for the last six 
months. We are, therefore, of opinion that 
though the year 1042 does not appear in Cl 3 
the reasonable interpretation to be put on it 
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| is that it applies to all cases based on notice 
of eviction after the 30th of June, 1942. 

(V) The next and more important question 
is as to what meaning should be attached to 
the words "notice of eviction” in this case, and 
whether this clause only applies to those cases 
in which a notice to quit is necessary. We are 
of the opinion that the words “notice of evic¬ 
tion” in Clause 3 cannot mean a mere demand 
to vacate th 0 premises whether oral or other¬ 
wise, when we look to certain words in this 
clause. We may mention that the clause re¬ 
quires notice of eviction to be served by a land¬ 
lord on his tenant. To our mind this notice 
of eviction, which has to be served on the te¬ 
nant, must be a notice in writing. Service im¬ 
plies some kind of process in writing, and there¬ 
fore, the notice of eviction in Clause 3 can be 
no other than the notice to quit, which is pres¬ 
cribed in Section 106 of the Transfer of Pro¬ 
perty Act. Further, the later part of this clause 
provides that no action would be open under 
it viz., the notice. This, in our opinion, pre¬ 
supposes that the notice is earlier than the ac¬ 
tion to be taken under it, and it cannot there¬ 
fore. be said that the mere filing of the plaint 
would amount to notice of eviction for the pur¬ 
poses of this clause. Reading, therefore. Cl. 3 
as a whole, there can be no doubt that this 
clause refers to a notice to quit which has to 
be served in writing on the tenant, and pre¬ 
scribes that no action under such a notice to 
quit would be taken in Court or otherwise. 

(8) The next question which arises is whe¬ 
ther this clause applies at all to those cases 
in which no notice to quit is required under 
the law. It has been urged that the Transfer 
of Property Act was not in force in the former 
State of Bikaner, and the distinction, there¬ 
fore. between cases in which notice to quit is 
necessary and in which it is not necessary 
should not be drawn. There is no doubt that 
the Transfer of Property Act was not in force 
in the former Bikaner State; but it used to be 
held bv the High Court of the former Bikaner 
State that though the Transfer of Property Act 
was not in force in the State, the principles of 
that Act were applicable in suits for ejectment 
vide ‘BALIDAN v. BHENRUNDAN’, Law Re¬ 
port, Raj Shri Bikaner, Vol. 20, Parts I & II, p. 16. 
It is true that the technical provisions of the 
Transfer of Property Act relating to ejectment 
may not be applicable in the former State of 
Bikaner; but the general principles of that Act 
were apparently applied by the High Court of 
the former Bikaner State. It is one of the gene¬ 
ral principles of the Transfer of Property Act 
that in the absence of a contract, or local law 
or usage to the contrary, no tenant of immove¬ 
able property would be ejected without notice. 
Section 106 goes on to provide for compliance 
with certain other matters, and these may not 
be applicable to the former Bikaner State; but 
the general principle that in the absence of a 
contract or local law or usage to the contrary', 
the tenant would not be ejected without notice, 
was applicable in the former Bikaner State, as 
shown by the case of ‘BALIDAN v. SETH 
BHENRUNDAN*, mentioned above. Another 
general principle in the Transfer of Property 
Act is that notice is not necessary for leases 
for a fixed term, which are determined by efflux 
of time. We are of opinion that even in the for¬ 
mer Bikaner State, though the Transfer of Pro¬ 
perty Act was not applicable, a distinction was 
drawn between those tenancies in which no no¬ 
tice was necessary for ;he purpose of ejectment 


and those in which such notice was necessary 
We have, therefore, to interpret Clause 3 of 
the Bikaner Prevention of Eviction Order. 1942, 
in the light of this background. This clause 
invalidates all notices to quit served after the 
30th of June, 1942 and prohibits any action in 
Court or otherwise on such notices. It follows, 
therefore, that in all cases of ejectment where 
a notice to quit is necessary, no ejectment was 
possible after the 30th of June, 1942, except 
in cases covered by the proviso, namely, where 
there was non-payment of rent or any mate¬ 
rial breach of the terms of the tenancy. The 
present case is not covered by the proviso, be¬ 
cause it is not based on non-payment of rent; 
nor can it be said to be based on any material' 
breach of the terms of the tenancy. It was 
urged that there was a material breach of the 
terms of the tenancy, inasmuch as the tenants 
did not quit after the period of one year, which 
was the period fixed in the lease. We are of, 
opinion that this could not be called a material 
breach of the terms of the tenancy, and the 
failure to vacate the building on the expiry of 
the period fixed in the contract of tenancy does 
not constitute a material breach of the terms 
of the tenancy. 

(9) The question, however, still remains whe¬ 
ther Clause 3 was meant to apply to all cases 
of ejectment or only to those cases in which no¬ 
tice to quit was necessary. Considering the 
language of this clause, we are of opinion that 
it could apply only to those cases where a no¬ 
tice to quit was necessary, because it only in¬ 
validated the notice to quit and prohibited the 
Courts to act on a notice to quit. It could not, 
in our opinion, apply to those cases where no 
notice to quit was necessary. It may be that 
the legislative authority in Bikaner may have 
thought it fit to give protection only in those 
cases where the tenancy was for an indetermin¬ 
ate period, and a notice to quit was necessary. 
It may not have thought it wise to protect 
those tenants who had taken the premises for a 
fixed period, and may have left them to the 
remedies of the ordinary law. If the intention 
was to protect the tenants generally, a more 
general provision would have been made, such 
as one finds in many other laws of the same 
kind. In this connection we may refer to the 
words of the Patna House Rent Control Order, 
1942. and the Marwar House Rent Control Act. 
In the former it was laid down that 

“no order for the recovery of possession of 
any house shall be made so long as the 
tenant pays or is ready and willing to pay 
rent to the full extent allowable by the 
Order and performs the conditions of the 
tenancy.’* 

In the latter, it was provided that 
"no tenant shall be evicted from a house 
which he holds on rent except upon one of 
the following grounds: (which were mentioned 
therein).” 

But the Bikaner Order merely invalidates 
the notice to quit, and prohibits action on such 
notice. There can be no doubt, therefore, that 
where no notice to quit is necessary, as in the 
present case. Cl. 3 of the Bikaner Prevention 
of Eviction Order. 1942, does not apply. In 
the present case, the tenancy was for a fixed 
period of one year, and came to an end by 
efflux of time, and no notice to quit was neces¬ 
sary. 

(10) The result, therefore, is that the appeal 
must be allowed. We, therefore, allow the 
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appeal, set aside the order of the learned 
sSrie Judge, and restore the order of the trial 
Court and the first Appellate Court. The appel¬ 
lant will get her costs from the respondents 
throughout. 

m. Appeal allowed. 
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"WANCHOO, C. J. AND BAPNA, J. 

Khot, Applicant v. The Rajasthan State and 
others, Respondents. 

Civil Misc. Appln. No. 51 of 1951, D/- 
31-8-1951. 

Municipalities — Jodhpur Municipal Act 
(1943), Ss. 232, 8, 233 — Power to appoint 
authority in place of Board dissolved under 
S. 9 (2). 

Section 232 merely gives power to the 
Government to order execution of any 
work, for example the making of a drain, 
or the doing of any act, for example, tne 
shifting of a primary school from ‘Mohalla’ 

A to ‘Mohalla’ B, and does not empower 
it to constitute an authority to carry on 
all the powers and duties of the Board 
which was brought to an end under S. 9 (2). 

• (Para 10) 

• Nor can such an order be passed under 
S. B or S. 233 of the Act. (Para 11) 

It is only when a Board is 'superseded' 
that the Government have power to ap¬ 
point another authority to carry on the 
functions of the Board. (Para 11) 

Where the Board is brought to an end 
by the use of S. 9 (2), there is no provi¬ 
sion in the Act for the appointment of an 
authority to carry on the functions of the 
Board, while the new Board is in the pro¬ 
cess of constitution. (Para 12) 

When an elaborate law exists, as the 
Jodhpur Municipal Act, the action of the 
Government must be justified within the 
tour corners of that law. If it cannot be 
so justified, the action must be held to be 
•ultra vires’. (Para 14) 

Hasti Mai, for Applicant; Shri Dhar, for the 
State; Raj Narain, for Respondent No. 10. 

H r°’ is an application 

K ' Lakhani under Art 226 of 
the Constitution of India praying that a writ in 
tte nature of quo warranto’, or such other 

Shfprf.SS 7 be appropriate, be issued against 
the Rajasthan State and 13 others, calling 
J2!® 1 * ,iem J? show cause by what authority 
opposite parties Nos. 2 to 14 claim to act as 
convener and members of an 'ad hoc’ com- 

th , e P° wer s Of President and 

jndh!?f.r a r 5? e , cU K?k. of the Municipal Board, 
tPttP^’ and forbidding them from so acting 
it they are unable to show such authority. 8 ' 

(2) The facts, which have led to this aDDli- 
be briefly narrated. There i? a 
Municipal Board established for the CItJ of Jo¬ 
dhpur under the Jodhpur Municipal Act 1943 
Municipal Board has been coStitutS 

7 of the , A 9 4 of 1943 as a body 
.^orpo^ate having perpetual succession and a 

«onunon seal and the power of acquiring, hold¬ 


ing and transferring property, movable or im¬ 
movable & of contracting The Board was m 
existence up to the 13th of May. 1950. On that 
date an order was passed under Sec. 9. sub-s. 
(2) of the Act of 1943, which was published 
in the Rajasthan Gazette of the 20th of May 

1950. in the following terms: 

“In pursuance of sub-sec. (2) of S. 9 of the 
Jodhpur Municipal Act, 1943, it is hereby no- 
tified for general information that the Gov¬ 
ernment have been pleased to terminate the 
term of the office of the present members ofi 
the Jodhpur Municipality with effect from 
the date of the publication of this notifica¬ 
tion in the Rajasthan Raj-Patra. 

It is further notified for general informa¬ 
tion that Government have been pleased to 
direct that fresh elections for the reconsti¬ 
tution of the Jodhpur Municipal Board be 
held within three months and that during 
this period the Collector, Jodhpur, be appoint¬ 
ed as Administrator of the Municipal Board* 
Jodhpur, under Section 233 of the Jodhpur 
Municipal Act, 1943 for the execution of the 
duties of the said Board.*' 

(3) It appears that the elections could not be 
held within three months, and we are told that 
the term of office of the Collector as Admini¬ 
strator was extended from time to time, 
though there seems to have been no notifica¬ 
tion to this effect. 

(4) On the 6th of January, 1951, an order 
dated the 9th of December, 1950, was publish¬ 
ed in the Rajasthan Gazette, by which the Gov¬ 
ernment fixed under Section 8 of the Act ol 
1943 the number of seats for the Jodhpur Muni¬ 
cipal Board as 34, viz., 32 elected & 2 nomi¬ 
nated, and divided the city into a number oil 
wards. Thereafter, it appears that fresh elec¬ 
tions were held on the 8th and 9th of April, 

1951, ana results of the election were announc¬ 
ed on the 21st of April, 1951. There was, how¬ 
ever dispute about Ward No. 8, and no elec¬ 
tion was held in this Ward. Consequently, an 
order was passed on 18th of April 1951, ex¬ 
tending the term of the Collector of Jodhpur 
as Administrator till the 15th May, 1951, or the 
formation of the Municipal Board, whichever 
was earlier. Then on the 28th of May, 1951, 
another order was passed extending the term 
of the Collector of Jodhpur as Administrator 
till the 31st of July, 1951. 

(5) Now we come to the order in dispute. 
It was passed on the 21st of June, 1951, and was 
published in the Rajasthan Gazette of the 23rd 
of June, 1951 in the following terms : 

"In exercise of the powers conferred by Sec¬ 
tion 232 of the Jodhpur Municipal Act, 1943 
. an d in modification of Notification No. P. 1 
(3) L. S. C./50, dated the 13th May, 1950, 
the Government of Rajasthan is pleased to 
appoint, with effect from the date of publi¬ 
cation of this Notification in the Gazette, an 
'ad hoc’ Committee consisting of the margi¬ 
nally noted personnel as the Authority to ex¬ 
ercise and perform all powers and duties of 
the Board under the said Act until the said 
Board is re-constituted. 

The Government is further pleased to 

t£? e r rt that Shn # ^meshwar Singh shall be 
the Convener of the said Committee.’’ 

16 names were mentioned in the margin. Ol 

twf 13 ar */r° P M S \ t ? P arties Nos. 3 to 14, 5 of 
?!f e ;, vl2, ’r, Mr - Makhtoor Mai, Mr. Komal Mai 

the '^ rS h^ ar p ati ^ akhani refused to serve on 
the ad hoc Committee, and that is why only 
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the remaining 13 have been made parties to 
this application. As these 13 persons were act¬ 
ing or going to act as provided in the Notifi¬ 
cation, the applicant, who is one of the 31 
persons, who have been elected in the last elec¬ 
tions, got an interim order restraining these 
13 persons from acting as an ‘ad hoc’ commit¬ 
tee for the purpose o£ exercising all powers 
and duties of the Municipal Board of Jodh¬ 
pur. It appears that after this interim stay 
order, the^ Government re-appointed the Col¬ 
lector of Jodhpur on the 26th of July, 1951 as 
Administrator in exercise of the powers confer¬ 
red by Section 232 of the Jodhpur Municipal 
Act, 1943. 

(6) The main contention on behalf of the 
applicant is that the Government had no power 
under Section 232 of the Jodhpur Municipal 
Act or under any section of that Act to appoint 
an ‘ad hoc* Committee of the kind which was 
appointed by them by their order of the 21st of 
June, 1951, and therefore, this Court should 
prohibit these persons from exercising the 
powers of the Municipal Board conferred on 
them by the order of the Government. 

(7) The application has been opposed on be¬ 
half of the State of Rajasthan, and also by 
some of the other opposite parties. The con¬ 
tentions Jn the two replies are the same, and 
it would, therefore, be enough to deal with the 
reply on behalf of the State. It is contended 
on behalf of the State that it had power under 
Section 232 of the Act of 1943 to pass such an 
order. Further power is claimed under Ss. 8 
and 233 of the Act, even if it is held that there 
is no power under Section 232. Lastly it is 
urged that even if there is no express provi¬ 
sion to meet such a contingency, the Rajasthan 
Government, which is responsible for the local 
administration, can, irrespective of the provi¬ 
sions of the Jodhpur Municipal Act, set up 
any machinery for the purpose of carrying on 
the administration of the Jodhpur Municipa¬ 
lity. 

(8) The Jodhpur Municipal Act contains 234 
sections, and makes provisions in detail for 
election, for the duties of the various officers 
of the Municipal Board, and for the functions 
which the Municipal Board is to exercise, and 
for various miscellaneous matters dealing with 
the control over the Municipal Board. The sec¬ 
tions providing for control over the Municipal 
Board are three, viz., Sections 231, 232 and 
233. Section 231 provides that 

“The Minister-in-charge may by order in 
writing suspend the execution of any order 
of the Board or prohibit the doing of any 
act which is about to be done or is being 
done in pursuance of or under cover of this 
Act, if in his opinion the order or act is in 
excess of the powers conferred by law or the 
execution of doing of the act is likely to lead 
to a breach of the peace, or to cause injury 
or annoyance to the public or to any class 
or body of persons.” 

This section thus gives a veto to the Minister- 
in-charge, and now this veto must be deemed 
to be vested in the Government of Rajasthan. 

(9) Then comes S. 232, which is as follows: 

“In case of emergency the Minister-in-charge 

may provide for the execution of any work 
or the doing of any act which the Board is 
empowered to execute or do and the imme¬ 
diate execution or doing of which is in his 
opinion necessary for the safety of the 
public and may direct that the expense of 
executing the work or doing the act shall 


be forthwith paid from the Municipal fund ” 
It is this section which is being relied upon 
by the State in support of the order of the 21st 
June, 1951, which is being challenged. As we 
read this section, it appears to us to be the con¬ 
verse of S. 231. That section has given power 
to the Government to veto any act or order of 
the Board, while this section gives power to 
the Government in an emergency to order the 
execution of any work or doing of any act 
under certain conditions. It has, in our opi¬ 
nion, nothing to do with the dissolution or 
supersession of the Board and orders conse¬ 
quent thereon, or with the termination of the 
membership of the Board under S. 9 (2) and 
the orders consequent thereon. Section 232 
contains the positive overriding power of the 
Government, while S. 231 contains the negative 
overriding power of the Government. We have 
no doubt that S. 232 cannot be used for ap¬ 
pointment of either an Administrator or an 
‘ad hoc* Committee to exercise all the powers 
and duties of the Board. This will be perfectly 
clear, if we compare the language used in 
S. 232 with the language used in S. 233, which 
we now set out. 

“233 (1) If the Board is, in the opinion of the 
Government, incompetent or persistently 
makes default in the performance of the 
duties imposed on it by or under this Act, 
or any other enactment, or exceeds or 
abuses its power, the Government may, after 
giving an opportunity to the Board to 
show cause why action under this sectjon 
should not be taken either: 

(a) if the Board is wholly or partly elected, 
dissolve it from such date as may be spe¬ 
cified in the notification. 

(b) supersede it from such date and for such 
period as may be specified therein. 

(2) Where the Board is dissolved, the 
member including the President shall vacate 
their seats on the date fixed for dissolution 
in the same manner as if their periods of 
office had expired in the ordinary way on 
that date (save such members as held office 
during the pleasure of Government) and 
members shall be elected or nominated to fill 
their places in the manner provided in this 
Act: 

(3) Where the Board is superseded: 

(a) all members, including the President shall 
from such date as may be specified in 
that behalf in the notification vacate 
their seats. 

(b) all powers and duties of the Board shall, 
until the Board is reconstituted, be exer¬ 
cised and performed subject to the con¬ 
ditions, restrictions and limitations im¬ 
posed on the Board by or under this Act 
by such authority as the Government may 
appoint in that behalf. 


(10) It is clear that if the intention was to 
give Government power under S. 232 to appoint 
an authority in place of the Board, which was 
brought to an end under S. 9 (2), the words 
used in S. 232 would have been similar to the 
words of S. 233 (3) (b). The matter, to our, 
mind, is so clear that no further labouring is, 
necessary to show that S. 232 merely gives, 
power to the Government to order execution 
of any work, for example, the making or a 
drain, or the doing of any act, for example, the 
shifting of a primary school from Mohalla A 
to Mohalla B, and does not empower it to con- 
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stitute an authority to carry on all the powers 
and duties of the Board. We are, therefore, of 
opinion that the Government had no authority 
lo pass the order dated 21st June, 1951, under 
S. 232 of the Jodhpur Municipal Act. 

(11) We now turn to the question whether 
such an order could be passed under S. 8 of 
the Act. That section is as follows: 

“The Board shall consist of members nomi¬ 
nated by the Government either by name or 
office or members elected from the inhabi¬ 
tants or partly of the one and partly of the 
other as the Government may by notifica¬ 
tion decide, provided that, unless the Gov¬ 
ernment shall otherwise direct, the nomi¬ 
nated members shall not exceed one-third 
of the whole Board/' 

A bare look at the words of this section is 
sufficient to come to the conclusion that it has 
nothing to do with the conferment of any 
power on Government to appoint an authority 
to exercise the powers and duties of the Board, 
after it is brought to an end under S. 9 (2). 
Section 8 merely gives Government power to 
specify the constitution of the Board, viz., how 
many members shall be elected and how many 
shall be nominated, and this the Government 
did under their Notification No. F. 1 (432) 
G./50-1 1 of the 9th of December. 1950, 
published in the Rajasthan Gazette of the 6th 
of January, 1951. The Government, therefore 
could not pass the order of the 21st June, 1951. 
under the power that they had under S. 8 of 
the Act. Then it was urged that the order 
could be passed under S. 233 of the Act. We 

,.? a v , e a , ready ,® et ou . t the relevant portion of 
that section. It provides certain action by Gov- 
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This action is taken after the Board’s expla- 
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“or” is omitted after the word “notification” 
in Cl. (a) of S. 233 (1). Further, in sub-s. (2), 
the word “member" in the first line is in sin¬ 
gular. though it should be in plural. There¬ 
fore. it is only when a Board is superseded that 
the Government have power to appoint another 
authority to carry on the functions of the 
Board. In this case, the Board was never 
superseded under S. 233, and therefore, the 
order of the 21st of June, 1951, cannot be justi¬ 
fied under S. 233 (3) (b). 

(12) It may be mentioned that when the 
Board is brought to an end by the use of 
S. 9 (2), there is no provision in the Act for 
the appointment of an authority to carry on 
the functions of the Board, while the new 
Board is in the process of constitution. Learned 
counsel for the State urges that there is thus 
a lacuna in the Act, which could not have been 
intended, and, therefore, even if the Board is 
brought to an end under S. 9 (2), the Govern¬ 
ment should be held to have the authority to 
exercise power under S. 233 (3) (b), because 
the effect of acting under S. 9 (2) and super¬ 
seding the Board is the same, namely that 
the Board comes to an end. The Jodhpur 
Municipal Act of 1943, as we have already 
pointed, contains 234 sections, and is an elabo¬ 
rate statute. If it was the intention of the 
framers of the Act that powers similar to 
those under S. 233 (3) (b) should be conferred 
on Government when bringing a Board to an 
end under S. 9 (2), this could have been easily 
provided by adding another sub-section to S. 9. 
This has. however, not been done. Similarly, 
if the intention of the framers of the Act was 
that when a Board was dissolved under 
Section 233(2), the Government would have 
power to appoint an authority to carry on its 
functions till a new Board was constituted 
such provision could have been made in S. 233 
( 2 ). There also, however, no such provision 
has been made. The reason for this, in our opi¬ 
nion, is not far to seek. It may have been the 
intention of those who framed the Act that in 
cases of termination of a Board under S. 9(2) 
and dissolution under Section 233 (2), there 
should not be an interregnum between the last 
Board and the new Board, and that the termi¬ 
nation or the dissolution should take place when 
the new Board had been constituted. This could 
be easily provided by fixing a date of termi- 

hAH l Tonn n k e L SeC i l0n J 9(2) after the elections 
had been held, and a date for dissolution under 
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culties, the Jodhpur Municipal Act has to be 
interpreted as it stands, and the only remedy 
left to Government is to amend the Act. 

(14) We may finally consider the argument 
that has been put forward in paragraph 7 of 
the additional statement in the written state¬ 
ment Hied on behalf of the State. It is said 
that 

“where no express provision to meet such a 
contingency is provided, the Rajasthan Gov¬ 
ernment, which is responsible for the local 
Government administration, can. irrespective 
of the provisions of the Jodhpur Municipal 
Act, set up any machinery for the purpose 
of carrying on the administration of the 
Jodhpur Municipality.” 

We are of opinion that this argument cannot 
be accepted. When there is a statute of 231 
sections providing for all kinds of contingencies, 
we cannot presume that there is any residuary 
power left in the Government to act beyond 
the provisions of the statute. That would, in 
our opinion, be a negation of the rule of law, 
and would arm Government with powers 
which would be above the law. When, there¬ 
fore, an elaborate law exists, as in this case, 
the action of the Government must be justified 
within the four corners of that law. If it can¬ 
not be so justified, the action must be held* to 
be 'ultra vires.* We may point out in this con¬ 
nection that in the Punjab and the U. P. Muni¬ 
cipal Acts, there are provisions to provide for 
all contingencies, and if the Jodhpur Municipal 
Act does not have similar provisions, the fault 
lies with those who framed the Act. For ex¬ 
ample. Section 13 of the Punjab Municipal Act 
provides in sub-section (3) that 
“notwithstanding anything contained in sub-s. 
(2) or in any rules made by the Local Gov¬ 
ernment thereunder, an outgoing member 
shall, unless the Local Government other¬ 
wise directs, continue in office until the date 
fixed for the meeting at which his succes¬ 
sor is required to take the oath of allegiance.** 

Further, S. 30 of the U. P. Municipalities Act 
gives power to the Provincial Government to 
dissolve or supersede a board. Section 31 pro¬ 
vides for consequences of supersession. Sec¬ 
tion 31A provides for consequences of dissolu¬ 
tion. There it is provided that on dissolution 
the President of the Board shall continue. This 
has been provided so that the executive work 
of the Board may be carried on. It is also 
provided that elections shall be held and nomi¬ 
nations and co-options made of members or the 
President, as the case may be, on a date which 
shall be a date prior to the date of dissolution. 
In the U. P., therefore, the law itself provides 
that the dissolution will not come into effect 
till the new members have been elected or no¬ 
minated or co-opted. The Jodhpur Municipal 
Act is silent on these points; but even so, if 
the orders had been passed carefully, a date 
of termination under Section 9(2) could have 
been so fixed that the elections were held be¬ 
fore that date. The interregnum, therefore, 
that has occurred is due, in this case, to Gov¬ 
ernment’s own acts. Section 232 or any other 
provision of the Jodhpur Municipal Act can¬ 
not, in the circumstances of the present case, 
be availed of by the State to create any autho- 
rity to carry on the administration of the Muni¬ 
cipal Board, and only such action can be car¬ 
ried on as may be done by the officers or offi¬ 
cials of the Board under the powers vested in 
them by the statute. We may point out that 


though the order, which is being directly chal¬ 
lenged, is the order of the 21st of June, 1951, 
the consequence of our decision with respect 
to that order also hits the order of the 13th o| 
May, 1950, and the last order of the 26th of 
July, 1951. If the Government have not the 
power to appoint an ‘ad hoc’ Committee 
under S. 232, as we are satisfied that they 
have not, they cannot have the power to ap¬ 
point the Collector as the Administrator under 
that section. 

(15) We, therefore, allow this application & 
hold that the order dated 21st June, 1951, pub¬ 
lished in the Rajasthan Gazette of 23rd June, 
1951. is ‘ultra vires’ the powers of the State 
of Rajasthan. We, therefore, prohibit oppo¬ 
site parties Nos. 2 to 14 from exercising and 
performing the powers and duties of the Jodh¬ 
pur Municipal Board, as they have no war¬ 
rant to act as such under that order. The 
applicant will get his costs of this proceeding 
from the State. 

V.B.B. Application allowed. 
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JODHPUR BENCH 
WANCHOO, C. J. AND BAPNA, J. 
Nauratan Mal and others, Applicants v. Had 
Singh and others. Respondents. 

Civil Misc. Case No. 21 of 1950, D/- 26-7-51. 

(a) Civil P. C. (1908), O. 19, R. 3 — Affida¬ 
vit — Swearing of. 

It is the duty of a person swearing an 
affidavit to state separately what parts of 
it he is swearing on personal knowledge 
and what parts on belief or information re¬ 
ceived. When the endorsement merely is 
that the person read the affidavit from the 
beginning to the end, and admitted that 
facts mentioned in it were correct and en¬ 
tered on his instructions this is quite in¬ 
adequate for the purpose. (Para 4) 

Anno : C. P. C., O. 19, R. 3 N. la. 

(b) Limitation Act (1908), S. 5 — Delay —* 
Satisfactory explanation. 

An applicant praying for indulgence under 
Section 5 has only to explain the delay of 
those days which are beyond the period 
of limitation, and the antecedent inaction 
or negligence is not material, and should 
not be taken into consideration. But it is 
the duty of the applicant in such cases to 
explain each day’s delay satisfactorily and 
if he fails to do so, he cannot get the bene¬ 
fit of S. 5. AIR 1931 Cal 298, Rel. on. 

(Paras 5, 7) 

Anno : Limitation Act, S. 5 N. 8. 

Tej Singh Mehta, for Applicants; H. S. Mar- 
dia, for Respondents. 
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same day. The appeal was filed on the 4th of 
July, 1949. It was within time upto the 25th of 
June, 1949, and was thus filed 9 days beyond 
time. 

(2) The applicants filed an affidavit in sup¬ 
port of their application, in which they showed 
the following grounds for the delay: (1) Nau- 
ratan Mai had been ill from before the 19lh 
of May, 1949, and remained in hospital from 
the 19th of May, 1949 to the 23rd of June 1949 
and was bedridden. (2) The father of the 
counsel, who was appearing in the trial Court, 
died about the 19th of May, 1949 and the 
counsel himself fell ill on the 25th of May 1949. 

(3) As soon as Nauratan Mat came out of the 
hospital, he instructed his son Vallabh Das, 
who is also an appellant, to file the appeal. 
Vallabh Das went to Udaipur on the 29th of 
June 1949; but there was curfew in Udaipur on 
the 30th of June and 1st and 2nd July. 3rd 
of July was a Sunday, and, therefore, the ap¬ 
peal was filed on the 4th of July, 1949. 

(3) Learned counsel for the opposite party, 
however, urges in the first place, that the affi¬ 
davit, which has been filed, is no affidavit at 
all, or at any rate, is of no value, and that 
the grounds disclosed in it are entirely insuffi¬ 
cient to make out a case for any indulgence 
in favour of the applicants. 

(4) The affidavit, in this case, has certainly 
not been properly sworn. The endorsement 
merely is that Vallabh Das read the affidavit 
from the beginning to the end, and admitted 
that the facts mentioned in it were correct and 
entered on his instructions. This is, in our opi¬ 
nion, quite inadequate for the purpose. It is 
the duty of a person swearing an affidavit to 
state separately what parts of it he is swear¬ 
ing on personal knowledge and what parts on 
belief or information received. However, we 
need not throw out the application on this 
ground alone, as we shall show just now that 
accepting the affidavit, even as it stands, as 
correct, it is quite insufficient to make out a 
case in favour of the applicants. 
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June. 1949. Vallabh Das is also an appellant, 
and he apparently was quite well. There was, 
therefore, no good reason in this case for the 
appeal not having been filed by the 2 oth ot 
June. 1949. 

(7) As to the delay from the 26th of June 
onwards, it is the duty of the applicants in 
such cases to explain each day’s delay satis¬ 
factorily and if, they fail to do so, they can¬ 
not get the benefit of Section 5 of the Limi¬ 
tation Act. In this case the affidavit discloses 
no reason for the delay from the 26th of June 
to the 29th of June. There is no explanation 
why Vallabh Das could not reach Udaipur ear¬ 
lier than the 29th of June. Further, there is 
no reason why, if Vallabh Das had reached 
Udaipur on the 29th of June, he could not file 
the appeal on that very day. The reason for 
not filing the appeal on the 30th of June, and 
1st and 2nd of July is that there was curfew 
order in force in Udaipur. It is not stated, 
however, that the curfew order was in force 
for all the twenty-four hours; for example, if 
the curfew order was in force for the night, 
there is no reason why the appeal could not 
be filed in day time on any of these three days. 
It is also not stated that the Courts were clos¬ 
ed on these three days on account of curfew 
order. There is thus no satisfactory explana¬ 
tion whatsoever for the delay of nine days in 
filing the appeal. The applicants appear to be 
well to do persons and we do not see why they 
should not have been able to arrange for the 
filing of the appeal before the period of limi- 
taiton. We. therefore, see no reason to extend 
the period of limitation in this case, and re¬ 
ject the application under Sec. 5 of the Limi¬ 
tation Act. In consequence, the memorandum 
of appeal is also rejected. 

D.H. Application and appeal rejected. 
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JODHPUR BENCH 
BAPNA, J. 

Dalu. Appellant v. Juharmai & another, Res¬ 
pondents. 

Appeal No. 299 of 1950, D/- 16-3-1951. 
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lity of documentary evidence. 

Where in deciding certain questions of 
fact the lower appellate Court held inad¬ 
missible certain documentary evidence such 
as copies of state records, the questions 
become questions of law. (Para 5) 

Anno : C. P. C., S. 100 N. 27. 

(b) Evidence Act (1872). S. 35 — “In dis¬ 
charge of his official duty.” 

Where in certain copies of the Settlement 
records prepared in Samvat 1983 and 2002 
and produced by the plaintiff in a suit for 
redemption of a mortgage, the defendant’s 
possession was mentioned as that of a 
mortgagee: 

t .** eld l hat !u e pla , intiff was bound to show 
( J m Undei - l o e rules or the law in force 
i?^ W o r r, ln t Sa . m .l at i 983 and Samvat 2002 , 
2,2?! a . h part of the dut y of the officer pre- 
F evenue records to mention 
rnente 1 h h appeared in those docu- 

Anno: Evidence Act, S. 35 N. 3. ^ Par& 6 *‘ 
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(c) Evidence Act (1872), S. 63(5) — “Oral 
accounts of contents of documents.” 

The statement as to the contents of a 
document by a witness who has not himself 
read the document is not secondary evi¬ 
dence of the contents of the document with¬ 
in the meaning of S. 63. AIR 1947 P C 15, 
Foil. (Para 7) 

Anno : Evidence Act, S. 63 N. 7, 8. 

(d) Evidence Act (1872), S. 114(g) — Non- 
production of material evidence. 

From the failure by the defendant in a 
redemption suit to produce the receipts of 
rent paid by him in Government treasury 
it may be presumed that if produced they 
would go against the defendant but it can¬ 
not be presumed that the rent was paid 
on account of the plaintiff. (Para 7) 

Anno: Evidence Act, S. 114 N. 11. 

(e) Evidence Act (1872), Ss. 13, 40 — Judg¬ 

ment not inter partes — Decision of IVIehadraj 
Sabha being not inter partes — Fact of adop¬ 
tion of one F held not relevant in that case — 
Decision held inadmissible in evidence to prove 
adoption of F. (Para 10) 

Anno : Evidence Act, S. 13 N. 10; S. 40 N. 2. 
Tej Singh Mehta, for Appellant; Chandmal 
and Harnarain Bansal, for Respondents. 

Cases referred to : 

(*47) AIR 1947 P C 15: (ILR (1946) Nag 917) 

(Pr 7) 

Devilal v. Ganga Das (Raj) (Pr 9) 

JUDGMENT : This is a second appeal in a 
suit for redemption of a mortgage. 

(2) The appellant sued the respondents for 
redemption of a mortgage alleged to have been 
effected by Kela Bhajja in favour of Daya 
Ram. According to the plaint, a plot of land 
17 bighas and 14 biswas bearing Survey Re¬ 
cord No. 207 in village Rewara, Tehsil Rashmi, 
was mortgaged somewhere about Samvat 1956 
for Rs. 25/-. It was alleged that the defend¬ 
ants who are the sons and heirs of Daya Ram 
had not only paid themselves off, but had en¬ 
joyed an excess income of Rs. 2,200/- since the 
date of the mortgage. It was alleged that the 
plaintiff Dalu was the heir and legal repre¬ 
sentative of the mortgagor and redemption was 
prayed without any payment of money or such 
payment of money to which the defendants 
may be entitled under the mortgage. The de¬ 
fendants denied the mortgage and set up their 
own title on account of a sale alleged to have 
been executed by Megha Sawai Ram in favour 
of Sola. It was alleged that they were in pos¬ 
session of the property in dispute since gene¬ 
rations and for a portion thereof held a sale- 
deed dated Poh Sudi 7, Samvat 1950 in their 
favour. The trial Court accepted the genuine¬ 
ness of the sale-deed relied upon by the defen¬ 
dants which was in respect of 7 bighas, but 
decreed the suit for redemption of 10 bighas 
and 14 biswas of land without .any payment to 
the defendants. Both the parties being dis¬ 
satisfied with the judgment of the Munsif, 
Kaparin, filed appeals to the Court of District 
Judge at Chittorgarh. The learned District 
Judge came to the conclusion firstly that the 
mortgage relied upon by the plaintiff had not 
been proved and secondly that the plaintiff had 
failed to prove that he was successor in inter¬ 
est of Kela Bhajja. He accordingly accepted 
the defendants’ appeal and dismissed the suit. 


The appeal of the plaintiff was automatically 
dismissed. 

(3) In this appeal, it is urged that the plain¬ 
tiff produced two copies of the settlement re¬ 
cords of Samvat 1983 and Samvat 2002 in which 
the defendants* possession is mentioned as that 
of a mortgagee, and that the lower Court has 
erred in not relying on that evidence. It was 
also argued that the defendants who were in 
possession of the land must have been paying 
rent to the State, but they failed to produce 
the receipts and it should be presumed that 
rent was paid by them to the account of the 
plaintiff. Reliance was also placed on oral evi¬ 
dence which has been held to be unreliable by 
•he learned District Judge. An order of the 
Tehsildar in mutation proceedings by which the 
olaintiff Dalu was directed to be entered as 
Khatedar in place of Kela Bhajja, on 9th Febru¬ 
ary 1946 was also relied upon. 

(4) As to the next question of Dalu plaintiff 
being the successor in title to Kela Bhajja, re¬ 
liance was placed on a decision of Mehdraj 
Sabha dated 19th May 1911. 

(5) On behalf of the respondents, it was con¬ 
tended that both the points on which the Dis¬ 
trict Judge dismissed the suit were points of 
fact and could not be raised in second appeal. 

It may be stated at the outset that the points 
raised by learned counsel for the appellant be¬ 
come questions of law in so far as certain do¬ 
cumentary evidence such as copies of state re¬ 
cords were not held admissible by the District 
Judge. It was argued by the learned counsel 
for the appellant that under the law in Mewar ; 
known as Kanune Mai Mewar, which was Act 
Vo. 5 of 1947, records prepared under the old 
laws or rules have been declared to have the 
same effect as prepared under Section 3 (2) of 
the Act. The relevant portion says that docu¬ 
ments relating to rights or other documents 
which had been prepared according to the re¬ 
venue rules in force prior to the enforcement 
of the Kanune Mai Mewar, will so far as may 
be deemed to have been prepared under this 
Act. The Act itself provides for certain docu¬ 
ments to be prepared at the time of settlement 
and in the Chapter relating to Settlements, it 
is mentioned that at the time of making settle¬ 
ment of any village or District, certain docu¬ 
ments will be prepared. In S. 55, sub-Cl. (2). 
item No. 2 relates to preparation of a Khasra 
which is to contain the name of the cultivator , 
or the occupier of the land, the area of land, 
and the right under which he is in possession 
of that land. It is also mentioned that the 
officer who has to prepare these documents will 
also mention all those matters which under the 
rules may be made necessary to be entered. It 
is conceded that no rules referred to in this 
item had been framed. The lower Court has 
placed no reliance on these documents on the 
ground that they were copies of certain origi¬ 
nals. It is explained by the learned counsel 
for the appellant that according to the practice 
in the Courts of Mewar, original d^uments 
were kept with 'the parties and their copies 
placed on record. I have found that this is the 
practice in Manvar also, and in the state of 
pleadings and procedure that was in force in 
Mewar, the certified copies which were with the 
parties could be looked into and deemed to 
have been produced. There is a note on the 
copies produced on the record that they were 
according to the originals; these originals, how¬ 
ever. were the certified copies. These revenue- 
records are admissible in evidence provided 
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they satisfy the conditions laid down in S. 35 
of the Evidence Act. Under S. 35, 

“An entry in any public or other official book, 
register or record, stating a fact in issue or 
relevant fact, and made by a public servant 
in the discharge of his official duty, or by 
any other person in performance of a duty 
specially enjoined by the law of the country 
in which such book, register or record is 
kept, is itself a relevant fact.” 

(ti) The plaintitr, therefore, had to show that 
under the rules or the law in force in Mewar 
in Samvat 1983 and Samvat 2002, it was a part 
of the duty of the officer preparing these re¬ 
venue records to mention the facts which ap¬ 
pear in these documents. Mr. Tej Singh, who 
appears for the appellant confesses his inabi¬ 
lity to refer to any revenue rule which may 
have authorized the Revenue Officer to make 
the entries relating to the mortgage. He has 
stated that these revenue rules were spread 
over a number of years and had not been com¬ 
plied and it was impossible to lay hands on the 
rules which may have given this authority. As 
stated above the Kanune Mai Mewar only vali¬ 
dates those documents which had been prepar¬ 
ed in accordance with the Revenue Rules in 
force prior to the enforcement of the Act. It 
is impossible, therefore, to say under what law 
this particular fact of mortgage was entered 
into the two records of settlement in Samvat 
1983 and Samvat 2002. There is no reference 
either in this record as to the nature of the en¬ 
quiry made by the officer who prepared this 
document. There is no reference either to the 
‘Missul Hakiyat* which is generally the term 
for the file in which the enquiry is made and 
the statements of the various persons are re¬ 
corded and on a consideration whereof such 
entries are made. As to the order of mutation 
passed by the Tehsildar, on 9th February, 1940. 
it may be stated at once that the defendants 
were no party to the mutation proceedings and 
no enquiry seems to have been made beyond 
the statement of Lambardar that Dalu who 
wanted the mutation to be made in his favour 
was successor-in-title to Keia and Bhajja. 

(7) The oral evidence in this case is, as ob¬ 
served by the learned District Judge, worth- 

!c SS tj, i vo J ritr \ esses hav e been produced—one 
is Hukumchand and the other is Bheru Lai. 

“™* a ? d re 0 * 5 t0 sa * that he heard 
the contents of the document about 40 years 

ago when some dispute arose as to the redemp- 

♦v° ni/iJ! 1 ! m j rt l agG between the father of 

Daya Ram - He - however, ad- 

haid t nr t rp^ d > no } t ? k ? the documen t in his 
in"m™NAr d Al t- A J|L he d h y their Lordships 

pc V \ MT : kashibai’, air 1947 

ment 5 h? a ^f ment aS u to ! he content s of a docu- 
the do b rn * r tne$S * who has not himself read 
content*? 1 'of n «ii S ^‘ 0t sec ° ndar y evidence of the 
^ Section S docarne ot within the meaning 
tL n .? of the Indian Evidence Act 

member on whose behalf it was executed 1 fit 
makes a mistake when he says that this docu 
was in favour of Juhamal^ Chaturbhui 

£‘ 1 2?/ a i , 2 a / R T m his a ^5; s Sin?atan h a 

ffi; mu'": a s was not the case of the olain- 
♦itrhw* 16 | tat . ement that he was called by P Cha- 

SSffiSSiSBSfe 
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time and no specific intimacy with the witness 
has been mentioned. As to the contention that 
the failure of the defendant to produce the 
receipts of rent paid by him in the Government 
Treasury, the presumption can be that if pro¬ 
duced they would go against the defendant but 
it cannot be presumed from it that the rent was 
paid on account of the plaintiff. The plaintiff, 
if he relied on this fact, could produce the 
counter-foils or other evidence from Govern¬ 
ment records. In any case, the fact that the 
property was mortgaged at some time does not 
give a right to redeem unless it can be shown 
that the mortgage was subsisting at the time of 
the suit, and that the suit was within limita¬ 
tion. In the absence of any reliable evidence 
that the mortgage was effected in Samvat 1956, 
the entries in the revenue records would not 
prove that the mortgage was subsisting at the 
date of the institution of the suit. 

(8) On the next question also, I agree with 
the learned District Judge that the plaintiff has 
failed to show that Kela and Bhajja were pre- 
decessors-in-title of the plaintiff. The plaintiff 
himself has not entered the witness-box and 
the only witness who makes some statement 
connecting the plaintiff with Kela & Bhajja, is 
Mayachand. It is in cross-examination of that 
witness that he states that Dalu’s father Fatta 
was adopted by the widow of Kela. He has, 
however, not stated the means of knowledge, 
and the evidence is not of much value. 

(9) The decision of Mehadraj Sabha relied 
upon was in certain escheat proceedings. Some¬ 
body had made a ‘mukhbari’ that Mega S/o 
Shambhu. brother of Kela, had died heirless. 
This ‘mukhbari’ was dismissed when it was 
found on enquiry that Kela's widow Mt, Nauli 
was alive and therefore, it could not be a case 
of escheat of Mega’s estate to the Crown. It 
is mentioned in the body of the decision that 
Mt. Nauli had taken Fatta in adoption but 
that fact was not relevant according to the deci¬ 
sion so long as Mt. Nauli was alive. It was 
stated to be immaterial whether she had or had 
not adopted any person. It was argued that 
this was judgment In rem, and therefore suffi¬ 
cient to prove that Fatta had been adopted 
by Mt. Nauli. Reliance was placed on a deci¬ 
sion of former Rajasthan High Court in an un¬ 
reported case ‘DEVILAL v. GANGA DAS*. On 
the Perusal of the said judgment, however, I 
find that the matter was not at all discussed. 
It was mentioned that in S. 1980 such escheat 
£ a f es ™ere treated as cases of civil nature and 
tlie final judgment had the effect of judgment 

in rem. The Evidence Act having been brought 
relevant^ thereafter » the observation is now not 

^ ecision . of the Mehadraj Sabha 
Sf I?ter £ the fact of adoption 

be - en j* el . d to be not releva nt in 
nmL ’ 2t , is f . ^admissible in evidence to 

Kw of Kela° P ° f Fatta by Mt Nauli - 

a result. I agree with the learned 

?^ r,Ct i Udge ,- 0n - bot ^ the P° ints - This appeal 
fails and is dismissed with costs. y 

D H ‘ _ Ap peal dismissed. 
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(a) Houses and Rents — United State of 
Rajasthan Budding (Lease and Rent Control) 
Ordinance (XXII (22) oi 1948). S. 7 — Retro¬ 
spective effect. 

Section 7 indicates that the Court is not 
to pass any decree in pending suits or to 
order eviction even in pending execution 
cases except in accordance with the provi¬ 
sions of the section. It is clear from the 
language used that the Ordinance was ap¬ 
plicable not only to actions to be brought 
after the Ordinance but to actions which 
had already been brought and pending or 
even if they had been decreed. The lan¬ 
guage seems to indicate that the legislature 
did not oust the jurisdiction of the 
civil Courts but made it subject to certain 
provisions mentioned in the section. The 
words “provisions of this section” in 
sub-s. (1) have to be liberally construed. 
The interpretation which would be most 
appropriate to sub-s. (1) would be that in 
the pending suits or in proceedings relating 
to execution of decrees, the civil Court will 
be authorised to pass any decree or order 
in favour of a landlord, evicting any tenant 
whenever the conditions are proved to 
exist which may authorise the controller to 
pass a similar order in cases which may be 
instituted before him after the promulga¬ 
tion of the Ordinance. (Paras 12. 14. 16) 

(b) Houses and Rents — United State of 
Rajasthan Buildings (Lease and Rent Control) 
Ordinance (XXII (22) of 1948), S. 7 — Action 
under — Saving of — Houses and Rents — 
Rajasthan Premises (Control of Rent and Evic¬ 
tion) Act (XVII (17) of 1950), S. 30. 

Where the action taken by the Court in 
dismissing the suit under S. 7 of the 
Rajasthan Buildings (Lease and Rent Con¬ 
trol) Ordinance. 1948. is correct, it would 
be saved under the proviso to S. 30 of the 
Rajasthan Premises (Control of Rent and 
Eviction) Act (XVII (17) of 1950). 

(Para 10) 

Thanchand, for Appellant; Chandmal, for 
Respondent. 

JUDGMENT: This is the defendant’s second 
appeal in a suit for ejectment against an order 
of remand. 

(2) The respondent Fakrudin sued the 
defendant-appellant in the Court of the Mun- 
sif, Chhoti Sadri for ejectment from a shop 
alleged to have been leased to the appellant 
by the respondent on Chait Sud 11 S. 2000. 
He also claimed Rs. 142/8/- as damages for 
use and occupation till the date of suit. The 
suit was instituted on the 31st of December, 
1944. The defendant raised several pleas in¬ 
cluding (1) that the plaintiff was not the owner 
of the shop in dispute, (2) that the rent note 
had been got executed by the plaintiff by 
fraud and (3) that he was not liable to eject¬ 
ment so long as he was ready and willing to 
pay the rent. 

(3) During the pendency of the suit, an Or¬ 
dinance was promulgated by H. H. the Raj 
Pramukh of the former Rajasthan known as 
The United States of Rajasthan Buildings 
(Lease and Rent Control) Ordinance. 1948 
(No. XXII (22) of 1948), on 26th of July. 1948. 
The defendant relied on the provisions of the 
aforesaid Ordinance for a further contention 


that the suit was not maintainable. The learned 
Munsif found that the defendant was a tenant 
of the plaintiff but did not decide the other 
issues on a view that S. 7 of the Ordinance 
applied to the case and that the special rules 
and procedure prescribed in that section had 
not been complied with and the suit was 
therefore, incompetent. He accordingly dis¬ 
missed the suit with costs. 


(4) On appeal, the learned District Judge of 
Chittor took the view that the Ordinance came 
into force on the 30th of July. 1948. and it did 
not affect the present suit which had been in¬ 
stituted on the 30th of December. 1944. The 
decision on the preliminary point was reversed 
and the case was remanded for decision on 
merits. The defendant has appealed against this 
order of remand under the provisions of O. 43. 
R. 1 of the Civil P. C. 


(5) As the controversy hangs round the in¬ 
terpretation of S. 7. it would be useful to state 
its provisions. Section 7 of the Ordinance 
reads as follows: 

•‘7 ( 1 ) Notwithstanding anything contained 

Eviction of tenants. i n llrf any , n0 

Court shall pass any 

decree or order in favour of a landlord 
whether in execution of a decree or 
otherwise and whether before or after the 
termination of the tenancy, evicting any 
tenant except in accordance with the provi¬ 
sions of this section: 

Provided that nothing contained in this 
section shall apply to a tenant whose land¬ 
lord is the Government of the United States 
of Rajasthan. 

Provided further that where the tenant 
denies the title of the landlord or claims 
right of permanent tenancy, the Controller 
shall decide whether the denial or claim is 
bona fide and if he records a finding to that 
effect, the landlord shall be entitled to sue 
for eviction of the tenant in a civil Court 
and the Court may pass a decree for evic¬ 
tion on any of the grounds mentioned in this 
section, notwithstanding that the Court finds 
that such denial does not involve forfeiture 
of the lease or that the claim is unfounded. 

(2) A landlord who seeks to evict his 
tenant shall apply to the Controller for a 
direction in that behalf. If the Controller 
after giving the tenant a reasonable oppor¬ 
tunity of showing cause against the applica¬ 
tion. is satisfied: 

(i) that the tenant has not paid or ten¬ 
dered the rent due by him in respect of the 
building, within fifteen days after the 
expiry of the time fixed in the agreement 
of tenancy with his landlord or in the ab¬ 
sence of any such agreement, by the last 
day of the month next following that for 
which the rent is payable, or 

(ii) that the tenant has after the com¬ 
mencement of this Ordinance without the 
written consent of the landlord— 

(a) transferred his right under the lease 
or sub-let the entire building or any 
portion thereof, or 

(b) used the building for a purpose other 
than that for which it was leased, or 

(iii) that the tenant has committed such 
acts of waste as are likely to impair mate¬ 
rially the value or utility of the building, or 

(iv) that the tenant has been guilty of 
such acts and conduct which are a nuis¬ 
ance to the occupiers of buildings in the 
neighbourhood, or 
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(v) that the tenant has ceased to occupy 
the building for a continuous period of four 
months without reasonable cause, 
the Controller shall make an order directing 
the tenant to put the landlord in possession 
of the building and if the Controller is not 
so satisfied he shall make an order rejecting 
the application. 

(3) (a) A landlord may apply to the Con¬ 
troller for an order directing the tenant to 
put the landlord in possession 
(i) in the case of a residential building if 
he required it for his own occupation 
and if he is not occupying a residen¬ 
tial building of his own in the city, 
town or village concerned; 

(ii) in the case of a non-residential build¬ 
ing. if he is not occupying for pur¬ 
poses of a business which he is carrying 
on, a non-residential building in the 
city, town or village concerned which 
is his own or to the possession of 
which he is entitled: 

Provided that where the tenancy is for a 
specified period agreed upon between the 
landlord and the tenant the landlord shall not 
be entitled to apply under this sub-section 
before the expiry of such period: 

Provided further that where a landlord has 
obtained possession of a building under this 
clause, he shall not be entitled to apply 
again under this clause— 

(i) in case he has obtained possession of 
a residential building, for possession of 
another residential building of his own; 

(ii) in case he has obtained possession 
of a non-residential building, for pos¬ 
session of another non-residential 
building of his own; 

(b) The Controller shall, if he is satisfied 
that the claim of the landlord is bona fide, 
make an order directing the tenant to put 
the landlord in possession of the building on 
such date as may be specified by the Con¬ 
troller and if the Controller is not so satis¬ 
fied, he shall make an order rejecting the 
application: 

Provided that the Controller may give the 
tenant a reasonable time for putting the 
landlord in possession of the building and 
may extend such time so as not to exceed 
three months in the aggregate.” 

(6) The rest of the provisions of this section 
are not relevant in this case. 

(7) It is argued by learned counsel for the 
appellant that the provisions of sub-s. ( 1 ) are 
Imperative and tantamount to a direction that 
the Court will refuse a prayer for ejectment 
In pending suits or execution applications, and 
the only mode in which ejection can be ob- 
talned is by following the procedure mentioned 
In sub-ss. (2) and (3) of S. 7. 

<gj£* «5PI£ 4 counsel for the respondent 
Nn te vvTi former Rajasthan Ordinance 

"!« 1848 wa 5 enacted long after the 

^ keen cannot have any retro- 

spective effect. It was argued that it was a 
fundamental rule of interpretation that no sta¬ 
tute shall be construed so as to have a retro¬ 
spective operation unless its language is such 
require such a conYt&tion l£ 
the Onimance it is not specifically laid down 
ttat it will apply to pending suits and the 
procedure mentioned in sub-ss. ( 2 ) and ( 3 ) of 

Sow S 0 ?* .u 0 availed of by landlords 
seeking to evict the tenant after the proraul- 
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gation of the Ordinance. It was further con¬ 
tended that during the pendency of this second 
appeal, fresh legislation had been undertaken; 
the Rajasthan Premises (Control of Rent ana 
Eviction) Act. 1950 (Act No. XVII of 19oU) 
was brought into force from 23rd of December 
1950. and S. 3o thereof repealed the Rajasthan 
Buikiings (Lease and Rent Control) Ordinance, 
1948. 

(9) It was further argued by learned counsel 
for the respondent that under the Rajasthan 
Premises (Control of Rent and Eviction) Act 
1950. the restrictions as to eviction were only 
to be applicable in certain towns and cities of 
Rajasthan as were notified in the Gazette. 
These places had also been notified in the Ga¬ 
zette of 23rd December, 1950. but Chhoti Sadri 
had been left out. It is contended that the 
suit should now be decided on the merit un¬ 
hampered by the previous restrictions laid down 
by the Rajasthan Buildings (Lease and Rent 
Control) Ordinance. 1948. 

(10) With respect to the last argument, it 
may be stated at once that while Section 30 
of the Rajasthan Act XVII of 1950 repeals the 
Ordinance No. XXII of 1948 of the former 
Rajasthan there is a proviso to that section 
viz., 

"that anything done or action taken under the 
laws hereby repealed shall, until varied or 
superseded under the Act, continue and be 
deemed to have been done or taken as the 
case may be, under or in pursuance of this 
Act. as if it were then in force.” 

Act No. XVII of 1950 also contains certain res¬ 
trictions against eviction in Ss. 13 & 14 of the 
Act. The action taken by the MunsifT in dis¬ 
missing the suit was ostensibly under Sec. 7 
of the Rajasthan Buildings (Lease and Rent 
Control) Ordinance, 1948, and if the action 
taken was correct, it would be saved under the 
proviso to Section 30 of the Act. 

(11) The crucial question, therefore, is whe¬ 
ther the order of the Munsiff was correct and 
in accordance with the provisions of Ordinance 
No. XXII of 1948. 

(12) In order to find out whether the Ordi¬ 
nance XXII was retrospective in its effect, its 
language will have to be carefully considered. 
The preamble of the Ordinance shows that the 
intention of the legislature was to regulate the 
letting of residential and non-residential build¬ 
ings and to control the rent for such build¬ 
ings and to prevent unreasonable eviction of 
tenants therefrom in the United State of Rajas¬ 
than and Section 7 indicates that the Court 
is not to pass any decree in pending suits or 
to order eviction even in pending execution 
cases except in accordance with the provisions 
of the section. It is clear from the language 
used that the Ordinance was applicable not 
only to actions to be brought after the Ordi¬ 
nance but to actions which had already been 
brought and pending or even if they had been 
decreed. 


(13) The learned counsel for the appellant 
argued that the procedure to be followed bv 
landlords seeking eviction had been provided 
in sub-sections (2) and (3) of Section 7, which 
empowered the Controller to deal with such 
matters and, therefore, the jurisdiction of the 
dvil Court had been taken away except in cases 
referred to m proviso 2 of sub-section (1). It 
was contended that the only remedy which 
the plaintiffs or decree-holders in pending suits 
or execution. Rations could have was to 
withdraw their cases from the civil Courts and 
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apply to the Controller in accordance with sub¬ 
sections (2) and (3) or to the proviso to sub¬ 
section (1) of Section 7 of the Ordinance. 


(14) The learned counsel assumes that the 
jurisdiction of the civil Courts is barred. But 
there is no section or provision in the Act 
which says so. On the other hand, sub-s. (1) 
of Section 7 only prohibits the Court from pas¬ 
sing any decree or order of eviction except in 
accordance with the provisions of Section 7. 
iThe language seems to indicate that the legis¬ 
lature did not oust the jurisdiction of the civil 
Courts but made it subject to certain provi¬ 
sions mentioned in the section. It is settled 
law that a statute is not to be construed so as 
to have a greater retrospective effect than its 
language renders necessary. The language 
used in the section does not take away the 
jurisdiction of the civil Courts altogether as al¬ 
ready stated. It is now to be seen whether 
and how far it can be exercised in accordance 
with the provisions of S. 7, as laid down in 
sub-s. (1). 

(15) The contention of the learned counsel 
for the appellant is that the words “provisions 
of this Section” should mean the entire proce¬ 
dure laid down in the Section. But if the en¬ 
tire procedure is to be followed, it has to be 
pursued before a Controller according to sub¬ 
sections (2) and (3) of Section 7 and the autho¬ 
rity of the civil Court to direct eviction in ac¬ 
cordance with the provisions of the Section be¬ 
comes meaningless. It was argued that the 
jurisdiction of the civil Court was restricted 
to the cases referred to in proviso to sub-s. (1) 
after the plaintiffs had secured a certificate 
from the Controller. But obtaining of the de¬ 
cree alone will not help the landlord if no 
order of eviction can be made in execution of 
the decree which again is not authorised to be 
done in the said proviso to sub-s. (1). 


(16) In my opinion, the words "provisions of 
this Section" in sub-section (1) have to be libe¬ 
rally construed. The word "provision* has not 
been defined in the Act. In Webster s Inter¬ 
national Dictionary, one of the meaning given 
to it is ‘that which is stipulated in advance; a 
condition*. If the word ‘provision is construed 
as ‘condition*, a reasonable interpretation of 
sub-section (1) can be easily made. The sub¬ 
sequent sub-sections (2) and (3) as also the 
provisions of sub-section (1) can be split up 
into two portions: one in which the conditions 
are given for ejectment and the other laying 
down the authority who can grant ejectment. 
The conditions for ejectment are for instance 
laid down in Clauses (i) to (v) of sub-section 
2 and in Cls. (i) and1 (n) of sub-s. 3(a) as also 
in the proviso to sub-section (1). In my opi¬ 
nion. the interpretation which would be mos 
appropriate to sub-section (1) would be that 
in the pending suits or in proceedmgs relating 
to execution of decrees, the civil Court will 
be authorised to pass any decree or order in 
favour of a landlord, evicting any tenant when¬ 
ever the conditions are proved to exist which 
mav authorise the Controller to pass a similar 
order in cases which may be instituted before 
him after the promulgation of the Ordmance. 
This construction is harmonious as it 
o make sub-section (1) effective to the same 
extent as the remaining portion of that sec- 

(17) The order of the lower Court that the 
Ordinance is not at all applicable having been 
nromulgated after the institution of the suit 
is not correct. Similarly, the order of the trial 


Court that the civil Court has no jurisdiction 
to pass any decree after the Ordinance is also 
not correct. The correct interpretation of sub¬ 
section (1) of Section 7 is as already been 
indicated above and the trial Court will now 
proceed to decide the case on merits. The order 
of remand of the first appellate Court cannot, 
thus, be set aside although for different rea¬ 
sons. The appeal is dismissed but the costs of 
this appeal and that of the lower Court will 
be costs in the cause. 

D.H. Appeal dismissed. 
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WANCHOO C. J. 

Mt. Jarao and others v. Ajudhyanath and 
others. 

Criminal Ref. Nos. 164 to 167 of 1951, 
D/- 18-1-1952. 


(a) Criminal P. C. (1898), S. 528 (2) — 
Special Magistrate sitting in Jodhpur having 
jurisdiction to try cases from outside Jodhpur 
District is subordinate to District Magistrate 
of Jodhpur — District Magistrate can transfer 
the cases from his file — (Criminal P. C. (1898), 
Ss. 14 and 17). 

Whatever may be the local area over which 
a Special Magistrate has jurisdiction under S. 14 
he is subordinate under S. 17 to the District 
Magistrate of the area where he sits, even if he 
may not be subordinate to the District Magis¬ 
trate of other areas from which he hears cases. 
The Special Magistrate sitting in Jodhpur, is 
subordinate to the District Magistrate of Jodh¬ 
pur and the District Magistrate can transfer 
cases from his Court to any other Court under 
S. 528 (2). (Para 4) 

Anno: Criminal P. C.» S. 14 N. 2, 3; S. 17 
N. 2; S. 528 N. 9. 


(b) Criminal P. C. (1898), S. 192 — Appli¬ 
cability. 

Sub-section (1) of S. 192 refers to cases in 
which cognizance has been taken by the Dis¬ 
trict Magistrate himself. Sub-section (2) em¬ 
powers the District Magistrate to authorise any 
first Class Magistrate who has taken cognizance 
to transfer cases to a special Magistrate. 

(Para 3) 

Anno: Cr. P. C., S. 192 N. 1. 

Zaffar Hussain, for Mt. Jarao; Laxminarain, 
Dy. Government-Advocate, for The State. 


WANCHOO, C. J.: These are five connected 
•eferences by the District Magistrate of Jodhpur 
ind arise in the following circumstances: 

(2) Shri Govindram Gupta was working as Spe- 
•ial Magistrate, Jodhpur Division and five crimi- 
ial cases which are the subject matter of these 
ive references were pending on his file. He was 
ransferred and was succeeded after some time by 
Shri Goverdhanchan Ehandari as Special Magist- 
•ate. This Magistrate, however, was given <ml> 
:er‘ain limited jurisdiction by the notiflcaUon ap¬ 
pointing him as such end was authorised to deal 
with such dacoity cases ns had been left unfinish 
:d by Shrl Govindram Gupta. The five cases .n 
yhlch these references, have been made 
were not dacoity cascsieft unfim^hed b^ 
Shri Govindram Gupta and could not thereiorc, 
De tried by Sri Govcrdhanchand Bhandari. He 
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therefore, referred the matter to the District Magis¬ 
trate of Jodhpur, who ordered these five 
cases to be transferred to the Court of Cily Magis¬ 
trate, Jodhpur. When these cases reached the 
Court of the City Magistrate, an objection was 
raised that the District Magistrate was not com¬ 
petent to transfer the cases to the City Magist¬ 
rate and, therefore, the City Magistrate had no 
jurisdiction to try them. The City Magistrate ac¬ 
cepted this objection and sent the cases back to 
the Special Magistrate. Thereupon, the Special 
Magistrate again referred the matter to the Dis¬ 
trict Magistrate. The District Magistrate then 
registered five revisions against the order of the 
City Magistrate returning these cases to the Special 
Magistrate and has referred all the five revisions 
to this Court with the recommendation that the 
order of the City Magistrate returning these cases 
be set aside and the City Magistrate should be 
ordered to proceed with the trial of these five 
cases. 


(3) The powers of the District Magistrate for 
transfer of cases are to be found in Ss. 192 and 528 
of the Criminal P. C. Sub-s. (1) of S. 192 to which 
the learned District Magistrate refers has no ap¬ 
plication in the present case. That sub-section 
refers to cases in which cognizance has been taken 
by the District Magistrate himself. It is not said 
in these cases that cognizance was taken by the 
District Magistrate himself. Sub-s. (2) empowers 
the District Magistrate to authorise any first Class 
Magistrate who has taken cognizance to transfer 
cases to a special Magistrate and obviously does 
not apply. It Is S. 528 (2) which must be looked 
Into In the present case and which reads as follows 
“Any Chief Presidency Magistrate. District Magis¬ 
trate or Sub-divisional Magistrate may withdraw 
any case from, or recall any case which he has 
made over to. any Magistrate subordinate to him, 
and may Inquire into or try such case himself or 
refer it for inquiry or trial to any other such 
Magistrate competent to inquire into or try the 
same.” 


(4) Tlie argument which was raised in the Court 
of the City Magistrate was that as the Special 
Magistrate, in whose Court these cases were pend* 
ing, had jurisdiction to hear cases of the entire 
Jodhpur Division and not merely of the Jodhpui 
District, he was not subordinate to the District 
Magistrate of Jodhpur and, therefore, the District 
Magistrate of Jodhpur could not transfer any case 
from his Court. This argument is, in my opinion 
iauacious because whatever may be the local area 
over which a Special Magistrate has Jurisdiction 
under S. 14 of the Criminal P. C., he is subordi- 
nafc? under S. 17, Criminal P. C., to the District 
Magistrate of the area where he sits, even if he 

** sub , ordin ate to the District Magistrate 
or other areas from which he hears cases. In the 

Special Magistrate used to sit in 
Joonpur and as such he was certainly subordinate 

trtc? e MS2«t MagiS ^ t f of Jodh P« r and the Dis- 
Cou t rt I K!r t t h COU i. d transfer ^es from his 
2*2nS “ y _ oth 5E Court under S. 528 ( 2 ) of the 

S™}*?** c - 555?* that sccMon, the District 
Magistrate may withdraw any case from anv 

Magistrate subordinate to'him, and may inquire in- 

!? trifli 1 T/x SUCh himself . or refer it for*inquiry 
himHr other such -Magistrate competent to 

mqulre into or try the same. * The Special Maeist- 

Court these cases were pending 

subor ^ t€ to toe District Magi! 
trate of Jodhpur and the District Magistrate was 

JSjfJSL entitled under s. 528 <2> to withdraw 
f ,j 0r P 1116 Court of the Special Maelsb. 
rate and could inquire into or try these obbac him 
self or refer them for Inquiry or tSSToSS 
1952 Baj./18 & 14 ’ 


Subordinate Magistrate who was competent to in¬ 
quire into or try all these five cases. Under these 
circumstances, the orders of the District Magist¬ 
rate by which he has transferred these cases from 
the Court of the Special Magistrate to the Court 
of the City Magistrate are correct. I, therefore, 
accept the references and set aside the order of 
the City Magistrate by which he returned these 
cases to the Special Magistrate and order him to 
try or enquire into these cases as directed by the 
order of transfer of the District Magistrate. 

R.G.D. Reference accepted. 
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JODHPUR BENCH 
WANCHOO, C. J. AND BAPNA, J. 

State v. Magha, Accused. 

Criminal Appeal No. 64 of 1951, D/- 29-8-51. 
(a) Criminal P. C. (1898), S. 164 — Non- 
compliance with — Effect — Confession held 
not voluntary. 

An accused was produced from police 
custody before the Magistrate, who gave 
him a few minutes, and then started re¬ 
cording his confession. Only two questions 
were put to him before his statement was 
taken down, namely that if he made the 
confession, it would be given in evidence 
against him, and whether he was making 
the confession voluntarily. It was doubt¬ 
ful whether the Magistrate even told him 
before taking down his confession that he 
was not bound to make a confession, 
though the certificate at the end of the 
confession was in the form provided in 
o. 164; 


LuuMuering mat though the 
accused was coming direct from police cus¬ 
tody, the Magistrate did not try to find 
out from him whether he had been 
threatened or induced to make the con¬ 
fession, the confession could not be re¬ 
garded as voluntary. (Para 5) 

Anno: Criminal P. C.,<S. 164 N. 14 17 
(b) Evidence Act (1872). Ss. 114, Ill. (a) - 
Presumption under - When arises - Expla 
nation by accused — Essentials. 

under <F°na r ?, ay , n ?. ake a Presumption 
?• ^.illustration (a) that an ac- 

2 ‘ s a . th ‘ e * or a receiver of stolen 

JErf 1 "* b . em S found ^ Possession of 

“ C if°^, Un,eS i he accounts for his pos- 
?{* SI ° n - Where ^ explanation given by 
the accused is reasonable and probable, it 
is not necessary for him to prove by evi- 
dence that it is also correct. It is enough 
if the explanation given by him is not 
inherently or palpably false. 

Thus the explanation by the accused who 
is a goldsmith that the ornaments alleged 
to be stolen property were brought to him 
for repairs and cleaning is a reasonable 
and probable explanation. AIR 1943 p r 
211; AIR 1945 Cal 93 and AIR 1945 All 19. 
Relied on. (Paras 6 , 10) 

Anno: Evidence Act. S. 114 N. 7 . 

Sumer Dan, for The State. 


Cases referred to: 

AIR 1943 PC 211; (45 Cri L J 241) (Pr 7> 

S-K ATP Ioak i 9: (46 Cri L J 233 ) (Pr 9) 

(45) AIR 1945 Cal 93: (46 Cri L J 465) (Pr 8 ) 
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WANCHOO, C. J.: This is an appeal by the 
State against the acquittal of one Magha of an 
offence under S. 411 of the Indian Penal Code. 
We have heard the Assistant Government Ad¬ 
vocate at length, and are of opinion that the 
appeal should be dismissed. 

(2) The prosecution story was briefly this. 
Sagar Mai, who was a co-accused with Magha, 
is the son of one Deep Chand. It is said that 
this Sagar Mai stole some ornaments, which 
were kept in a certain place in the house, while 
his father was away. After stealing these 
ornaments, he took them to Magha, who keeps 
a shop for groceries, and also works as a 
‘Sunar’. He is said to have given these orna¬ 
ments to Magha, and took Rs. 3/- from him in 
return. When Deepchand returned home, his 
other children informed him that Sagar Mai 
appeared to be in funds. So he tried to make 
sure that nothing had been removed from the 
house, and when he was doing so, he dis¬ 
covered that ornaments worth Rs. 1575 had 
been removed. He then questioned Sagar Mai. 
who is said to have told him about his giving 
the ornaments to Magha. The matter was 
reported in the Thana. Later, on search, some 
of the ornaments were recovered from the shop 
of Magha. The remaining ornaments were re¬ 
covered from the house of Deepchand itself, 
where they had been buried. 

(3) Both Sagar Mai and Magha were prose¬ 
cuted, one under S. 380 and the other under 
S.- 411 of the Indian Penal Code. Both of them 
are said to have made confession before a 
Magistrate, though both later retracted these 
confessions. The learned Magistrate acquitted 
both Magha and Sagar Mai. No appeal has 
been filed against the acquittal of Sagar Mai; 
.ut the State has filed this appeal against the 
acquittal of Magha. 

(4) It is the admitted case of the parties that 
some ornaments, which had been pawned with 
Deepchand, were recovered from the shop of 
Magha. The contention on behalf of the pro¬ 
secution is that under these circumstances it 
should- be presumed under S. 114, Illustration 
(a) of the Indian Evidence Act, that Magha 
was a guilty receiver, if not the actual thief. 
Madia’s explanation in Court about the reco¬ 
very of these ornaments was that they had 
been given to him by the wife of Deepchand. 
who was accompanied by her son Sagar Mai 
also, for repairs and cleaning. 

(5) In the first place, once Sagar Mai is ac¬ 
quitted, and there is no appeal against that 
acquittal, it cannot be said that these orna¬ 
ments were stolen by Sagar Mai. and given 
by him to Magha. The case against Magha. 
therefore, rests entirely upon the recovery of 
certain ornaments from his shop, and the pre¬ 
sumption to be drawn under S. 114, Illustra¬ 
tion (a) of the Indian Evidence Act. Over 
md above this, there is the retracted confes¬ 
sion made by Magha. So far as that confes¬ 
sion is concerned, it was not believed by the 
trial Court to be voluntary. We are not dis¬ 
posed to disagree with that view of the trial 
Court. We may point out that Magha was pro¬ 
duced from police custody before the Magis¬ 
trate, who gave him a few minutes, and then 
started recording his confession. Only two 
questions were put to him before his statement 
was taken down, namely, that if he made the 
confession, it would be given in evidence against 
him, and whether he was making the confes¬ 
sion voluntarily. It is doubtful whether the 
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Magistrate even told him before taking down 
his confession that he was not bound to make 
a confession, though the certificate at the end 
of the confession is in the form provided in 
S. 164 of the Code of Criminal Procedure. 
Considering that Magha was coming direct 
from police custody, the Magistrate did not try to 
find out from him whether he had been 
threatened or induced to make the confession. 
Under these circumstances, the estimate of the 
trial Court that the confession was not volun¬ 
tary appears to us to be correct, and we are 
not prepared to place any reliance on this con¬ 
fession. 

(6) The next question is whether a presump¬ 
tion should be drawn in this case under S. 114, 
Illustration (a), to the effect that Magha is a 
thief, or, at any rate, a guilty receiver, taking 
it for granted there had been a theft in the 
house of Deepchand, though even this has not 
been fully proved in this case. We may point 
out that the Court may make such a presump¬ 
tion. unless the person in possession of stolen 
goods can account for his possession. In this 
case Magha has given an explanation of his 
possession, namely, that these ornaments had 
been handed over to him by Deepchand’s wife 
and son for repairs and cleaning. Considering 
that Magha is a goldsmith, this explanation is 
a.very reasonable and probable one. Learned 
Assistant Government Advocate, however, ar¬ 
gues that Magha has not proved satisfactorily 
that these ornaments were handed over to him 
by Deepchand’s wife and son for cleaning and 
repairing. It is, in our opinion, not necessary 
for an accused to prove up to the hilt by evi¬ 
dence that the explanation given by him is 
correct. It is enough, if the explanation given 
by him is not inherently or palpably false. In 
the present case, the explanation that has been 
given is, as we have said, very reasonable and 
probable. In this connection we may refer to 
three cases in support of our view. 

(7) The first case is ‘OTTO GEORGE GFEL- 
LER v. THE KING’, AIR 1943 P C 211. In that 
case the accused person gave an explanation as 
to how he came to be in possession of the stolen 
goods. The law with respect to such explana¬ 
tions was laid down by their Lordships of the 
Privy Council in the following terms: 

"Upon the prosecution establishing that the 
accused were in possession of goods recently 
stolen they may in the absence of any ex¬ 
planation by the accused of the way in which 
the goods came into their possession which 
might reasonably be true find them guilty, 
but if an explanation were given which the 
jury think might reasonably be true, and 
which is consistent with innocence although 
they were not convinced of its truth, the pri¬ 
soners are entitled to be acquitted inasmuch 
as the prosecution would have failed to dis¬ 
charge the duty cast upon it of satisfying 
the jury beyond reasonable doubt of the 
guilt of the accused.” 

(8) The next case is ‘KESHABDEO BAGAT 
v. EMPEROR’, AIR 1945 Cal 93. There the 
accused was said to be a friend of the cashier 
of a certain firm. That cashier had made de¬ 
falcations, and passed on certain cheques to 
Keshabdeo. Keshabdeo’s explanation was that 
he had received those cheques through Hara- 
nandan, who was also said to be a friend of 
the cashier, in the ordinary course of business, 
and he had no idea that the cashier had com¬ 
mitted forgery, and passed on forged cheques 


1952 


Ramjiwan v. Mapdye Khan (Sharma JJ 


Rajasthan 


as >»«««£ 1 

-d m t - Si ■Mfy u T , *St 

!ta b „ e .her 0 p™S d 4SoMh1 caserSpr^ for disci,.‘tee was .hat the complaman, faded 
dicate guilt. The accused is entitled to ac- to produce two material witnesses which had 
quittal if he can give an explanation which been examined at the stage of preliminary in¬ 
may reasonably be true although the jury quiry under S. 202, Criminal P. C. 
may not be convinced that it is true. The Held that the order of discharge could not be 
accused is not required to prove his expla- maintained and must be set aside in revision, 
nation by adducing substantive evidence. In j t was ^e duty of the Magistrate under Section 
many cases it may be impossible for him to 2 52 (2). Criminal P. C. to ascertain from the 
do so particularly if he alone knows the ( . 01npIainant or otherwise the names of persons 
facts for he cannot give evidence on oath on nke , y , 0 bp acquainted with the facts o£ the 

ms own uenau. ..... „„ case and able to give evidence for the prosecu- 

nrnLI he . i« A Si ANNA1H ,'*1 ,, , tion and to summon such of them as he thought 

PEROR. AIR 1945 All 19. The case related to nec essary. Moreover, under S. 540, it has been 
the theft of a buffalo and the accused Jagan- made obligatory upon the Court to summon and 

fronf one "chandar PaMor Rs 132/- When examine or reca11 and re-examine any person 

W'a“was ha a™ ,S‘ taJd Cto,itePa" « > J» s 5 «““« »PP“ rs *° 

were going together, and Chandar Pal ran away !' al ,, to f (hf \ decision of the case. Having 
immediately on the arrival of the police, while llsp If found that the evidence of the two wit- 
Jagannath was caught along with the buffalo. » esses was very material, the Court was wrong 
While dealing with Illustration (a) of S. 114 *n discharging the accused without examining 


the law was laid down as follows: 

“The Court is not bound to draw a presump¬ 
tion under Section 114, Illust. (a). It is in 


these two witnesses under S. 540. (Para 7) 
Anno: Cr. P. C.. S. ?52 N. 7; S. 540 N. 9. 

P. N. Dutt. for Applicant; H. C. Swami, for 


the option of the Court to draw it. But it Respondent. 

does not, in any way, shift the burden of ORDER: This is an application by Ram Jiwan 

proof to the accused. The words can account complainant, to revise the order of the learned Ex- 

A ts pos ; session d P. not .™ ean that the ac- tra Magistrate, Jaipur District discharging the 

tha - 1 a ° f ie i accuse<i opposite party. The complaint was under 

hv 1V hfm the Tf P ^ e i ty ^ m manner . indlcat . ecl S. 382 of the Penal Code and alleged that a pair of 

hprpnnv lS n °j bullocks which had been purchased by the com- 

Court 1 or hfrv t™ 1 th a ^« J fiJJPlf^ ® P lainant flom Sunder Lai had been forcibly seized 

h« U r^ t - 1 fnniKw J ^^l t n? ng i he caSe find *»• to from the possession, of the complainant's son chai* 
be reasonably true, the adverse presumption ju on the Hth May 1949 

shall be deemed to have been rebutted. The (■>, Thc learned Maeistrate took mor°editv’s 

sufficient to cast a Souhf on thl «i.nt ih® whieh cha ii u and Ganga Bux were examined. The 
Sensed &in thVca£ rtiSSLSf.tS? accuse<J was summoned under S. 427 of the Penal 
proves bevond reasonable dm i hT ♦ h a ft h a ^ Code ' m tlle P rcsencc of the accused, the state- 
cure^ received the DroDertv kno5dnp h ft to mcnts of Ram J‘ wan complainant. Sunderlal, the 
be stolen thfbenefif of the II I „ n seller of the bullocks, Govind Narain his son and 
to him" h doubt sha11 g0 Raghunath and Panchya and Bhonrilal were rc- 

nm r.', „ „ . . . , corded. Ragliunath and Panchya deposed that it 

nninirm that SS these 5 n ,?, Cip 2 es * . we , are of was in their presence that the bullocks were seized 
™Z h t scc used M agh a, in this case, by the accused from the possession of Chajju and 

Sanation as 5 a 4 nd P robable ex- Ganga Bux. Bhomilal deposed that the bullocks 

sion of the Dronertv tdi, be * m ?P sses ' wore sold b ^’ Sunderlal to Ramjiwan and that the 
the greatest dnuhf™ S c ? a *K° n thrQJVS ™ tncss scnbed Khata Ex - p - 1 relating to the entry 
tion ^he prosecu^on hil ^ °L- he prosecu - of the of bullocks. Govind Narain also depos- 
pr °!?5“..° n , do . n . e nothln 2 to prove ed about the sale to the complainant. 


that that explanation should not be believed, 
particularly when we remember that the main 


aoout tne sale to the complainant. 

(3i The learned Magistrate after examining the 


culprit Sagar Mai has been acquitted and hat £ CUSed hcld tbat no was «"<** out against 
there is no appeal against that aSuittel We MCUsed '°"?f the Pf^dpal grounds for dis- 
therefore, dismiss this appeal. djarge was that the complainant failed to produce 
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(JAIPUR BENCH) (5) I have heard the learned counsel for both 

SHARMA J. tb e parlies. It has been argued by the learried 

Ram jiwan Armlicant v Counsel for the applicant that the evidence was, 

another, Respondents ye Khan and ™ faci ( e .' su p ffic ' e . nt r f ° r a ^arge at least under 

S. 379 of the Penal Code and the learned Magis- 

Cnminal Revn. No. 17 of 1951, D/- 31-8-1951 t ™ te was wrong’in discharging the accused It was 

Criminal P. C. (1898), Ss. 252 (2) 253 43 R th ^ under s - 252 (2) °f the Code cf 

and 540 - Duty of Court under S 252 (2) and Sttf 1 Pr ° ce . dUr f e 11 V s the dut ^ of Maglst- 

S. 540 - Non-compliancewith-OrSrnf % to ascertain from the complainant or otherwise 
charge - LegaUfc? h ° rder 0f ^ Ukel y tb b ^ acquainted’ 

J wlth the of the case and to be able to 


Chajju and Ganga Bux. The complainant went in 
Appeal dismissed, revision to the Court of Sessions and the learned 

Additional Sessions Judge, Jaipur agreeing with 
the trial Court, dismissed the revision. 

f L QM < 4) The complainant has come in revision to the 

Limn yy Court. 
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give evidence for the prosecution and after such 
ascertainment, it was his duty to summon those 
witnesses whom he thought necessary. The learn¬ 
ed Magistrate discharged the accused principally 
on the ground that Cnajju and Ganga Bux were 
important witnesses, but they were not examined 
by the prosecution. If the learned Magistrate 
thought so, it was his duty to examine these wit¬ 
nesses under S. 540 of the Code of Criminal Pro¬ 
cedure. 

(6) On behalf of the opposite party, it has been 
argued that the complainant closed his evidence 
as is disclosed by a note of the Magistrate and the 
Magistrate w f as not bound to call any evidence 
which had not been produced by the prosecution. 


(7) I have considered the arguments of both the 
learned Counsel. At the stage at which the ac¬ 
cused were discharged, it was not necessary for 
the Magistrate to examine the prosecution evidence 
with a view to finding out if there could be a rea¬ 
sonable doubt about the guilt of the accused. This 
should be done at the stage of the final judgment. 
At this, stage, it was only necessary for the Magis¬ 
trate to be satisfied that some offence was prima 
facie made out. According to the prosecution, the 
case was prima facie made out by the evidence of 
the two eye-witnesses, Panchya and Raghunath, 
coupled with the evidence of Ramjiwan, Sunderlal, 
Govind Narain and Bhonrilal. On a perusal of the 
statements, I find, that the contention of the 
learned Counsel for the applicant is not alto¬ 
gether without force. However, even if the Magist¬ 
rate was not satisfied with the evidence already 
recorded, he could find it out from the record that 
the evidence of the two witnesses Chajju and Gan- 
ga Bux was essential to the just decision of the 
case. In fact, the learned Magistrate nas found 
that their evidence was very important. In cri¬ 
minal cases, the Court has also got to perform some 
duty and that is why under S. 252, a provision has 
been made that the Magist., after the complainant 
has been heard and the evidence produced by him 
recorded, shall ascertain from the complainant or 
otherwise the names of persons likely to be acqua¬ 
inted with the facts of the case and able to give 
evidence for the prosecution and shall summon to 
give evidence such of them as he thinks necessary. 
Under S. 540. it has been made obligatory upon 
the Court to summon and examine or recall and 
re-examine any person as a witness whose evidence 
appears to it essential to the Just decision of the 
case. Having itself found that the evidence of the 
two witnesses Chajju and Gangabux was very ma¬ 
terial, the Court was wrong in discharging the 
^accused without examining these two witnesses, 
under S. 540. The order of discharge, under the 
'circumstances, cannot be maintained. 

(8) The application is allowed, the order of dis¬ 
charge is set aside and the case is sent to the Dis¬ 
trict Magistrate Jaipur to make further enquiry 
either himself or to send the case to some other 
Magistrate subordinate to him excepting Mr. Gan- 
galahri Extra Magistrate who might be competent 

to hear it. .._. 

Kg Application allowed. 
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SHARMA J. 

Bairon Bux, Applicant v. Rajmal, Opposite 
Party. 

Criminal Ref. No. 326 of 1950. D/- 28-9-1951. 
(a) Criminal P. C. (1898), S. 145 (1) — Ab¬ 
sence of preliminary order — Proceedings are 
illegal. 


The essence of the proceedings under S. 145 
is preliminary order under sub-s. (1). When it 
is wanting the proceedings are illegal. AIR 
1947 Oudh 159, Rel. on. (Para 6) 

Anno: Cr. P. C., S. 145 N. 15, 16. 

(b) Criminal P. C. (1898). Ss. 107 and 145 — 
Combination of proceedings under — Legality 
— Proper procedure. 

The procedure in case of disputes relating to 
immovable property under S. 145 is quite diffe¬ 
rent from the procedure in security proceedings 
under S. 107. Bolh the proceedings should not, 
therefore, be combined and if the Magistrate 
considers it necessary to proceed both under 
S. 107 as well as S. 145 he should start separate 
proceedings according to law. (Para 7) 

Hence, where a Magistrate after registering 
a case under Ss. 107 and 145, Criminal P. C. 
issues a notice to the opposite parties to show 
cause why they should not furnish securities 
for keeping peace and after recording the evi¬ 
dence of the parties passes a composite order 
under Ss. 107 and 145 of the Code the entire 
proceedings ate illegal and without jurisdiction 
and the order must be set aside. (Paras 6, 7) 

Anno: Criminal P. C., S. 145 N. 4. 

Chancier Mohan, for Applicant; Ram Avtar, 
Government-Advocate, for the Government. 
Cases referred to: 


(’47) AIR 1947 Oudh 159: (230 Ind Cas 229) 

(Pr 5) 

(’14) AIR 1914 Sind 8: (16 Cri L J 235) (Pr 5) 
ORDER: This is a reference under S. 438 of the 
Code of Criminal Procedure by the Additional 
Sessions Judge Bundi recommending that the com¬ 
posite order of the Magistrate 1st Class Patna in 
Bundi District be quashed. A complaint was made 
by the opposite party Raj Mai under Ss. 145 and 
107 of the Code of Criminal Procedure that the 
field known as Bambulwala No. 620 situated in 
Choti Godoli was in his ownership and actual pos¬ 
session but the applicant Bhairon Bux and others 
prevented him from ploughing and sowing the 
field. The applicants were using force and there 
was apprehension of breach of peace. The posses¬ 
sion of tile opposite party be declared and retained 
over the field and the applicants be ordered to 
furnish security for keeping peace. 

(2) The learned Magistrate sent this applica¬ 
tion of the opposite party to police for report and 
on receipt of the report he made an order that the 
case be registered under Ss. 107 and 145 of the Code 
of Criminal Procedure and the accused (Bhairon 
Bux and others) be given notice to show cause why 
they should not be called upon to furnish two 
sureties each in the sum of Rs. 350/- each and 
execute personal bonds in the amount of Rs. 
700/- for keeping the peace for one year and not 
to trespass upon the field during the said period. 

(3) After recording the evidence of the parties 
the learned Magistrate made the final order on 
the 7th January, 1950 which when translated into 
English runs as follows: 

“1. It is declared that Raj Mai shall retain pos¬ 
session over the field Bambuwala No. 620 area 
36 Bighas and 4 Biswas situated in village Choti 
Godoli till such time as he is evicted in due 


course. 

2. The accused shall not interfere with the pos¬ 
session of the applicant (Raj Mai). 

3. The accused shall at once deliver the posws- 
sion of the field In dispute to the applicant (Raj 
Mai) otherwise the applicant shall be delivered 
possession through Court. 
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shall furnish two sureties each in the sum of (JAIPUR BENCH) 

Rs. 250/- each for keeping the peace for one SHARMA J. 

v*ar and for not trespassing upon the nela in 

depute for that period and for not quarrelling Kishan Sahai, Applicant v. State, 

or breaking the peace. In case of non-compli- Criminal Ref. No. 162 of 1951, D/- 11-10-1951. 

ance they will have to undergo one year’s simple Crimina ] p. c. (1898). S. 145 (5) — Cancella- 

imprisonment." t ion 0 f preliminary order — Magistrate has no 
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(4) The learned Sessions Judge has held that er t0 order possession to a particular party, 
first of all such composite orders are illegal; second- Droceedings under S. 145 are 

11 ht x sos .f°£“ tteMSsrScomswu,.»«.• 

siszs • tne “-' istraK had ss is ‘s$s% f iSSrK 

sions Judge in his order of reference and has re- r, ehM!° do after drop pi the proceedings. 

rtpH in 't.akhpat v. AIR 1925 Nag 297 and AIR 1925 Mad 12.>2, 


lied upon the rulings reported In 'LAKHPAT v. 
MT. MAHRANA*, AIR 1947 oudh 159 and 'FARID 
IMMABUX v. PIRU KOURO’, AIR (1> 
1914 Sind 8. In the Oudh ruling it 
has been held that under S. 145 it 
is mandatory upon the Magistrate to record the 
grounds of his belief. If without giving any rea¬ 
sons and without even stating that he is satisfied 
that there is any apprehension of a breach of the 
peace the Magistrate passes an order under S. 145 


Rel. on. (Para 4) 

Anno: Cr. P. C.. S. 145 N. 48. 

J. K. Mathur. for Applicants: R. K. Rastogi. 
Government-Advocate, for The State. 

Cases referred to: 

(’25) AIR 1925 Mad 1252: (27 Cri L J 95) (Pr 4) 
(’25) AIR 1925 Nag 297: (26 Cri L J 1378) (Pr 4) 
ORDER: Proceedings under S. 145 of the Code 


(1) the order is without Jurisdiction. In Sind Rul- of Criminal Procedure were started by the Sub- 
ing it was held that it is very undesirable to com- Divisional Magistrate, Khetri on the application 
bine proceedings under S. 107 with proceedings of Krishna son of Nanag Jat (hereinafter to be 


under S. 145 against both opposing parties in the 
same proceedings under S. 107. 


referred to as the opposite party). During the pro¬ 
ceedings, property was attached. On the 17th Nov- 


(6) There can be no doubt that in matters relat- ember, 1951 learned Magistrate dropped the pro- 

ing to possession, the Magistrate has Jurisdiction ceedings as in his opinion there was no longer any 

only when there Is a danger of the breach of peace, apprehension of the breach of peace. After the 

It has been provided in S. 145(1) that whenever proceedings were dropped the opposite party pre- 

a District Magistrate. Sub-Divisional Magistrate sented an application that the land and the crop 

or Magistrate of the First Class is satisfied that a in dispute were in his possession and should be 

dispute likely to cause a breach of the peace exists restored to him. The learned Magistrate accept- 

conceming any land or water etc. he shall make ed this application and directed the attached pro- 

an order in writing stating the grounds of his be- petty to be handed over to the opposite party. 

12* s0 satisfied and requiring th e parties concern- (2) Against this order the applicants Kishan 
ed In such dispute to attend his Court in persons Sahai and Ghod had went In revision to the Court 

or by pleader within a time to be fixed by such c f Session at Jhunjhnu. The Additional Sessions 

Magistrate, and to put in written statements of Judge Jhunjhnu has made this reference recom- 

C **u« re fc spe J ct j. toe facfc of mending that the order of the sub-Divisional Magls- 

°f« h A JE!* C Ju of dis put®. On a trate Khetri dated the 9th January, 1951 regard- 

L to 4 t 1 that fr th . ere J S * b v S0lut * ly no toe delivery of possession of the property in 

eff j Ct w I? the ? bsenc€ dispute to the opposite party Kishna be set aside, 
of such an order the Learned Magistrate had no .. . .. : . . _ • . 


oi suen an order the Learned Magistrate had no 
Jurisdiction to proceed under S. 145. The essence 


(3) I have heard the Learned Counsel for the ap- 


of the proceedings under S 145 is preiimlnaiw P Ucant5 111 W°rt of the reference. The learned 
order under sub-s. 1 . When it is wanting the pro- Advocate concedes that after the pro¬ 

ceedings are illegal. The order of the Magistrate ^f^ngs under S. 145 were dropped the Learned 
so far as it concerns the possession of the field is Ma ? lsUat ? , was functus officio and he was not 
therefore, likely to be set aside and Is quashed. ^omed to make the order that the property 

riUM, such order could not be made 8 under S. 145. not Smeared ° PP0Slt€ PRrty ln spite of notice has 
he ought U) have® tTken^p^rat^pmceSgs undS trate L^UleraT^ ?* 0rdcr , °l the Lea ™« d Mn ^ 

aus s-as-a*s5S5 to „s? r v at 

quite different from the procedure In Purity prS .t ad absolu,ely P°^r to make an 

ceedings under S. 107. Both the proceedings shmiln 0rd f r u hat the P r °P ert y be returned to a particular 
not, therefore, be combined and if the Magistrate P, arty j? ecauSe that amounts to deciding the ques- 

considers it necessary to proceed both under S 107 HS, °l p S““£ m which the Magistrate had no 

aa well as S. 145 he should start separate nrrceed af, £, r dr °PP* n S the proceedings, in 

logs according to law. P d ° ASHRATH v - TARA CHAND’, ArR (12) 1925 Nag 

(8) Reference is accented tv,* . .. 297 ■ Property was attached on account of emer- 

leamed Magistrate PatnaSte^the TthJ^uS? 52? IH pr 0 ceed i ngs und " S. 145 but 

1950 is set aside and he is directed tn nrlTf?! !£*“ recording evidence, the Magistrate came to 

accordance with law if he still thtaks?hat priced- S e p^ce S n 0 ?that'^mmH 5 h°.£“**2, 01 breach 

ss a sr “■ ■*— —«• 3 5 sz 

chment It was held that the Magist. had no such 
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Power after dropping the proceedings, in ‘NARASAY- 
■'A v. C. VENKIAH’, AIR (12) 1925 Mad 1252. also 
it was held that after the Magistrate drops the 
proceedings under S. 145 he is functus officio and 
has no jurisdiction to pass any further orders in 
the case e. g. with regard to the delivery of the pos- 
session of the attached property to 
either party. I am in respectful ’ agree¬ 
ment with the views of the Judges of Madras 
and Nagpur High Courts and hold that the learned 
Magistrate's order about delivery of possession to 
Kishan opposite party was illegal and is liable to 
be vacated. The reference is accepted and the 
order of the sub-Divisional Magistrate Khetri dat¬ 
ed the 9th January, 1951 regarding delivery of pos¬ 
session of the property to Kishna son o i Nanag 
Jat opposite party (applicant under S. 145 proceed¬ 
ings) is set aside. 

K.S. Order set aside. 
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Pusaram and others, Appellants v. Manmal 
and others, Respondents. 

Second Appeal No. 35 of 1950, D/- 28-11-1951. 

Evidence Act (1872), S. 47 — Person ac¬ 
quainted with handwriting of another. 

When a witness lias stated in his examination- 
in-chief that he was acquainted with the hand¬ 
writing of a person, it is for the other side to 
show by cross-examination that the witness was 
really incompetent to testify under S. 47. 

. _ . _ (Para 2) 

Anno: Evidence Act, S. 47 N. 2. 

Mohanlal Joshi, for Appellants; Maktoormal 
Guardian, for minor Respondents Nos. 12, 19 to 
22 and 33. 

Case referred to: 

( 04) 28 Bom 58: (5 Bom L R 663) (Pr 2) 

JUDGMENT: This is a second appeal by the 
contesting defendants in a suit for redemption. 
The respondents Nos. 1 to 5 sued the appellants 
on the allegations that a certain shop described in 
the plaint was mortgaged by Pratapmal and his 
sons Chhotmal and Jethmal with Roopram and 
Kaniram on ‘Karti Vadi’ 13, Smt. 1917 for a sum of 
Rs. 451/-. It was stated that the plaintiffs and 
defendants Nos. 6 to 38 were successors-in-title to 
the mortgagors, and defendants Nos. 1 to 5, who 
are now appellants, were the successors-in-title to 
the mortgagee. The appellants denied the fact of 
the mortgage and the fact of the plaintiffs being 
the successors-in-title to the mortgagors claiming 
to redeem the same. The trial Court dismissed the 
suit on 2 nd March 1944 but the case was remand¬ 
ed for a fresh trial on appeal, and after re-trial the 
suit was decreed. The contesting defendants being 
successors-in-title to the mortgagees filed an appeal 
which was dismissed. 

( 2 ) The findng that the shop was mortgaged by 
Pratapmal, Chhotmal and Jethmal with Roopram 
Kaniram was based on certain entries of the Baki- 
yat’ Department of the Government of Jodhpur. 
The property of Pratapmal was taken possession 
of by the State but on representation by Kaniram, 
the rent of the shop collected by the State was 
paid over to him on the ground that he was a 
mortgagee of the shop. The genuineness of these 
documents being established, learned counsel for 
the appellants has not challenged the status of 
the appellants as mortgagees but he urges that 
that fact alone will not entitle the plaintiffs to a 
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decree unless they can establish that there was a 
subsisting mortgage on the date Df the suit. 

It was argued that there was no proof that the 
mortgage was made on *Kati Vadi* 13, Smt. 1917 
and that it was for Rs. 451/-. The lower Court 
relied upon Ex. P/A -6 which was an entry in the 
account-book kept by the ancestor of the plain¬ 
tiffs. Learned counsel for the appellants 
argued that the evidence of Chhaganmal p. w. 4 
relied upon by the lower Court as having proved 
the entry is not sufficient for that purpose. The 
evidence of Chhaganmal is that the said entry is 
in the pen of one Heerachand who was a ‘munim’ 
in the employment of the plaintiffs’ ancestor and 
that he was acquainted with the handwriting of 
said Heerachand. It is contended by learned 
counsel for the appellant that in cross-examina¬ 
tion the witness admitted that Heerachand had 
died in Smt. 1930 long before the witness was bom 
and, therefore, he could not possibly identify his 
handwriting and the conditions laid down in S. 47 
of Indian Evidence Act — before a person can be 
said to be acquainted with the handwriting of the 
scribe — are not fulfilled. 

Learned counsel for the respondent urges that 
the witness had made a statement in examination- 
in-chief that he was acquainted with the handwrit¬ 
ing of Heerachand and it was for the defendants 
to test by cross-examination in what manner he 
became acquainted with the handwriting of Heera¬ 
chand and since all the methods in which that 
witness could make himself acquainted with the 
handwriting of Heerachand had not been exhaust¬ 
ed in cross-examination, his evidence should be 
held to be sufficient to prove the document. Reli¬ 
ance was placed on 'SHANKERRAO GANGADHAR 
v. RAMJI HURJIVAN*. 28 Bom 58. With great 
respect I agree with the view of law taken in this 
case, and when the witness had stated in his exa¬ 
mination-in-chief that he w f as acquainted with the 
handwriting of Heerachand, it was for the defen¬ 
dants to show by cross-examination that the wit¬ 
ness was really incompetent to testify under S. 47 
of the Evidence Act. 

It w*as urged by learned counsel for the respon¬ 
dents that the admission of the fact that Heera¬ 
chand died long before the witness Chhaganmal 
was born excludes the possibilities mentioned in the 
explanation for becoming acquainted with the 
handwriting of Heerachand. He could not see him 
write nor could he have exchanged correspondence, 
nor could document be submitted to him habitual¬ 
ly in the course of ordinary business. While the 
first two modes of being acquainted with the hand¬ 
writing are certainly excluded, the possibility of 
being acquainted in the third manner is not eli¬ 
minated. In the third category will also be In¬ 
cluded cases where a person having custody of 
family records obtains familiarity with the hand¬ 
writing of persons who are dead and gone. Wig- 
more in his learned treatise of the Law of Evidence 
(1904 Edition) while dealing with this question has 
observed in paragraph 704: 

’•Another class of persons seem properly to possess 
safe sources for estimating authenticity, though 
they have not received implied admissions from 
the supposed makers, namely, persons who, hav¬ 
ing the custody of official records, have thus be¬ 
come familiar with the official signature of a 
predecessor in the office, whether a superior or 
one of the same grade, or, having the custody ol 
family records, thus obtain familiarity with *he 
handwriting. The propriety of the place of cus¬ 
tody and the general reliance upon the documents 
for legal, mercantile and family P ur P°? es ; are a 
sufficient ground for belief in authenticity. 

A direct question does not seem to have been put 
to Chhaganmal in what manner he became acqua- 
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inted with the handwriting of Heerachand and, 
therefore, it could not be said that all the modes 
of becoming acquainted with the handwriting of 
Heerachand had been negatived in cross-examina¬ 
tion. 

(3i I, therefore, agree with the lower Court m 
the finding that the mortgage was dated Kati Vadi 
13, Smt. 1917 and was for a sum of Rs. 451/-. No 
other point was argued and this appeal fails and 
is hereby dismissed with costs. 

(4‘ Learned counsel for the appellants wants a 
certificate for leave to appeal to a Division Bencn. 
As the question relates to the interpretation of S. 47 
of the Evidence Act, I grant certificate for leave 
to appeal to a Division Bench. 

V.R.B. Appeal dismissed. 
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(JAIPUR BENCH) 

SHARMA J. 

Jankiballabh, Applicant v. State. 

Criminal Ref. No. 109 of 1951, D/- 27-9-1951. 

(a) Municipalities — Jaipur City Municipali¬ 
ties Act (1943), S. 203 (4) — Conviction under 

— Proof. 

An offence under sub-s. (4) of S. 203 can be 
said to be committed only if the accused uses 
any place in the municipality without a license 
for any purpose mentioned in sub-s. (1). Unless 
it is shown that the building or place is used 
as a manufactory or place of business of any 
other kind from which offensive or unwhole¬ 
some smells, fumes or soot or dust arise or which 
may involve risk of fire, provisions of sub-s. (4) 
of S. 203 cannot be applied. The words “from 

which offensive or unwholesome smells.risk 

of fire” qualify the word ‘manufactory* and also 
Ihe words “place of business of any other kind’*. 

«_ . . (Paras 7, 8) 

(b) Municipalities — Jaipur City Municipal 
t!es Act (1943), S. 203 (4) - Prosecution under 

— Duty of Court. 

^ 0r 9 ‘* ie .P“ rp 4 0 , se of issuing a notice under Sec- 
J 0 , 3 , 1 . 1 « the satisfaction of the Municipal 
Board which is required but when an accused is 
charged under sub-s. (4), it is for the prosecu- 
that the place was being used for 
!fe *L“* pose t men tioned sub-s. (1). Sub-section 
i!L doe ? n _ ot ^ay that the accused would be 
,u|Ity simply because he is being found to be 
using a building, without a license, if the Sfuni- 

7nv 3 nn°n rd ‘ S sat ^ ied that he was using it for 

P ur P° se mentioned in snb-s. (1) it ic far 

UhSXe bun e d e n that f? P^ciJfon satisfied 
lhe buUdu, s; is being used for such pur- 

c r , (Para 8) 

G oS? n ^ C ^ ^ e e : st R ate K - ^ 

ssatst saHSS ** 

under S 203(4) nf ^•'I^^ahabh applicant 
by toe Act 

set aside and he be acqiUtted. M ght te * j£Upur bc 

dated 31st Oetobe”w't£^ P *. Uty 

MWSS H- 

J’iti'assA laa-fj* 
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in his house without a license, but he pleaded^ that 
lie had thereby committed no offence under S. 2 (D 
(4j. The learned First Assistant City Magistrate, 
Jaipur held that the accused was guilty of the con- 
trovention of S. 2 of the Dangerous and Offensive 
Trade Bve Laws and convicted him under S. 203(4> 
of the Jaipur City Municipalities Act 1943 (herein¬ 
after to be referred as the Act) and sentenced him 
to a fine of Rs. 30/- only and in default^ to undergo 
15 days simple imprisonment. 

(4) Against this order a revision was filed in the 
Court of learned Sessions Judge, Jaipur who has 
held that simply because the applicant was using 
an electric motor machine of 11J H. P. in his house 
without a license, he could not be convicted under 
S. 203(4). The prosecution has further to prove 
that the building was used or intended by the ap¬ 
plicant to be used for one of the purpose given in 
S. 203(1) of the Act. As no such purpose was prov¬ 
ed, the applicant could not be convicted under 
S. 203 (4i. 

(5) I have heard the learned counsel for the ap¬ 
plicant and also the learned Govt. Advocate. The 
learned counsel for the applicant's argument is that 
even if it be supposed that the building in question 
was being used as a manufactory or place of business 
of any other kind, it was necessary for the pro¬ 
secution to prove that offensive or unwholesome 
smells fumes or soot or dust arise therefrom or it 
may involve risk of fire. It was further necessary 
to prove that by reason of such use and of its 
situation the building is or is likely to be nuisance 
to the neighbourhood or is so used or is so situated 
as to be likely to be dangerous to health, life or 
property. Unless these things are proved, simply 
because a building is used as a manufactory, with¬ 
out a license, no offence under S. 203 (4) can be 
committed. 

(6) The learned Government Advocate argues 
that the words “from which offensive or unwhole¬ 
some smells, fumes, soot or dust arise or which may 
may involve risk of fire’* do not attach to the word 
manufactory in Cl. (q) of sub-s. (1) of S. 203. There¬ 
fore, the mere use of the building as a manufactory 
without a license is punishable under sub-s. (4) of 
S. 203. 

(7) I have considered the arguments of both the 
learned Counsel and have very carefully read the 
provisions of S. 203(4) of the Act. To my mind an 
offence under sub-s. (4) of S. 203 can be said co 
be committed only if the accused uses any place in, 
the municipality without a license for any purpose) 
mentioned in sub-s. (1). The learned Government* 
Advocate says that the building was being used 
as a manufactory and. therefore, it can be said 
that it was being used for a purpose mentioned in 
sub-s. ( 1 ). In case of manufactory, it is not neces¬ 
sary to prove that offensive or unwholesome smells, 
fumes or soot or dust arise therefrom or that its 
use as a manufactory may involve risk of fire as 
it Is necessary in a case of place of business of 
any other kind. 

(8) Sub-s. (1) (q) says that the building or place 

should be used as a manufactory or place of busi¬ 
ness of any other kind, from which unwholesome 
or offensive smells, fumes or soot or dust- arise or 
which may Involve risk of Are. Unless it is shown 
that the building or place is used as a manufactory 
or plate of business of any other kind from which 
offensive, or unwholesome smells, fumes or soot or 
dust arise or which may involve risk of fire provi¬ 
sions ol sub-s. (4) of S. 203 cannot be applied. The 
argument of the Government Advocate that the 
words from which offensive or unwholesome 
JSSSj ; V. ot fre” do not qualify the word 

of b w t the words ‘ place of business 

of any Owhei kind’ does not appeal to me. The 
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punctuation mark of comma after the whole phrase 

as a manufactory or place of business of any other 
Kina” clearly shows the intention of the legisla¬ 
ture that they go with both and not only with the 
orders “place of business of any other kind.” 

Under these circumstances, it was necessary for 
the prosecution to show that the building was used 
as a manufactory from which offensive or whole¬ 
some smells, fumes or soot or dust arise or which 
may involve risk of fire. The learned Government 
Advocate further argued that it was not for the 
Courts to see whether the manufactory was such 
from which offensive or unwholesome smells etc. 
arise or which may involve risk of fire, but it was 
for the satisfaction of the Municipal Board. I do 
not think that such an inference is warranted 
from the wordings of sub-s. (4) of S. 203. Of 
course for the purpose of issuing a notice under 
S. 203, it is the satisfaction of the Municipal Board 
which is required but when an accused is charged 
under sub-s. 4, it is for the prosecution to prove 
that the place was being used for the purpose men¬ 
tioned in sub-s. (1). Sub-s. (4) dees not say that 
the accused would be guilty simply because he is 
being found to be using a building, without a 
licease, if the Municipal Board is satisfied that he 
was using it for any purposes mentioned in sub-s. ( 1 ). 
It is for the Court to see that the prosecution 
satisfied it that the building is being used for such 
purpose. 

(9) In my opinion, the conviction and sentence 
cannot be maintained. The learned Government Ad¬ 
vocate also argued that in case conviction and 
sentence are set aside, the case should be remanded 
for retrial. I, however, do not think that under 
the circumstances of the case, retrial is necessary- 
It was for the prosecution to prove all the ingre¬ 
dients of the offence and if it failed to prove it, 
it would not be fair to the accused if I make any 
order as to his trial after his conviction and sen¬ 
tence are set aside. 

(10) The reference is accepted, the conviction 
and sentence are set aside and the applicant is 
acquitted. The fine, if paid, shall be refunded. 

D.H. Reference accepted. 
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WANCHOO C. J. AND BAPNA J. 

Nisar Ahmad, Petitioner v. Additional Com¬ 
missioner, Jodhpur Division and another, Op¬ 
posite Party. 

Civil Misc. Writ Appln. No. 38 of 1951. D/- 
10-1-1952. 

(a) Municipalities — Jodhpur Municipal Act 
(1943), S. 27 — Order of officer-in-charge, Elec¬ 
tions. rejecting objection to nomination paper 
and accepting nomination paper, is not appeal- 
able — Municipalities — Rajasthan City Muni¬ 
cipal Appeals (Regulation) Act (III (3) of 1950). 

There is no provision in the Jodhpur Muni¬ 
cipal Act for filing an appeal against an order 
under S. 27 by which the Officer-in-charge of 
Elections accepts the nomination paper of a can¬ 
didate and rejects the objections filed against 
it. Rajasthan City Municipal Appeals (Regula- 
toin) Act (III (3) of 1950), does not create any 
right of appeal but merely provides for forum 
for municipal appeals. (Para 3) 

(b) Municipalities — Rajasthan City Muni¬ 
cipal Appeals (Regulation) Act III (3) of 1950), 
S. 4 — Officer-in-charge, Elections, is not muni- 


. Adpl. Commr. A j p 

cipa! authority within the meaning of the Act 
There is no power of revision in Government 
against his order accepting nomination paper 
and rejecting objections — (Municipalities — 
Jodhpur Municipal Act (1943). S. 27). (Para 3) 

(c) Constitution of India. Art. 226 — Writ of 
Prohibition —Inferior tribunals having no sem¬ 
blance of jurisdiction — Petitioner for writ un¬ 
willingly submitting due to circumstances — 
Prohibition can issue at his instance — (Muni¬ 
cipalities — Jodhpur Municipal Act (1943). 
S. 27). 

An appeal does not exist in the nature of 
things. A right of appeal from any decision of 
any Tribunal must be given by an express en¬ 
actment. Where there is no appeal provided by 
law consent or waiver on the part of the parties 
cannot invest the appellate Court with the juris¬ 
diction it did not possess. Where total absence 
of jurisdiction appears on the face of the pro¬ 
ceedings before additional commissioner and 
minister, in entertaining appeal against the 
orders of the officer-in-chargc, Elections under 
S. 27, Jodhpur Municipal Act. accepting nomina¬ 
tion paper and rejecting objections, the High 
Court is bound to issue a prohibition although 
the applicant for the writ has due to the force 
of circumstances consented to or acquiesced in 
the exercise of jurisdiction by these authorities. 
AIR 1937 Cal 427; (1894) 1 Q B 552, Relied on. 

(Paras 11, 12) 

t (d) Constitution of India. Art. 226 — Exe¬ 
cutive heads wrongly usurping appellate autho¬ 
rity and passing orders — Writ of certiorari can 
issue to quash the orders — (Municipalities — 
Jodhpur Municipal Act (1943), S. 27). 

Where a person without authority sets himself 
as a judicial tribunal and decides some matter 
a writ of certiorari will not be granted by the 
High Court to set aside such a person’s order 
because the order has no force and effect in law 
and it is unnecessary to set it aside. But the 
position, is somewhat different in cases where 
the unauthorised persons who have usurped the 
jurisdiction to set aside the order of the Officer- 
in-charge of the elections are the Additional 
Commissioner and the Ministor-in-charge to 
whom the Officer-in-charge of the elections is 
certainly subordinate on the executive side. It 
is possible for the Officer-in-charge of the elec¬ 
tions to think that he is bound by the orders 
of the superior authorities who have purported 
to act as appellate authorities. In such a case, 
therefore, writ of certiorari can be issued under 
Art. 226. (Para 14) 

f (e) Constitution of India, Art. 226 — 
Another remedy open — Nomination paper ac¬ 
cepted by Officer-in-charge of elections — Exe¬ 
cutive heads usurping appellate jurisdiction and 
rejecting nomination paper — Aggrieved Party 
having his remedy by way of election petition 
— Yet High Court should issue writ — (Muni¬ 
cipalities — Jodhpur Municipal Act (1943), 
S. 27). 

The applicant’s nomination paper had been 
accepted under S. 27, Jodhpur Municipal Act by 
the Officer-in-charge of the elections but that 
acceptance had been set aside by the Additional 
Commissioner which order in its turn had beeB 
unheld by the Minister and these two authori¬ 
ties had no business to interfere with the order 
of the Officer-in-charge of the elections: 
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Held that it would not be right to leave the 
applicant to the remedy of an election petition 
against the order of what could be considered 
at the best busy bodies when the order of a 
properly constituted authority namely, the 
Officer-in-charge of the elections was in his 
favour. There was also another danger if the 
High Court were to follow the principle that it 
should not interfere in a case like the present 
because it was possible to get redress by an 
election petition. That danger was that if some 
authority decided to interfere with the decisions 
of the Officer-in-charge of elections, or the re¬ 
turning officer and rejected all nomination 
papers accepted by him of candidates belong¬ 
ing to particular parties, the result would be 
that candidates of one particular party 
might get elected unopposed. It was possible 
to have a wholesale abuse of this kind and it 
was therefore, necessary for the High Court to 
interfere at this stage so that no authority may 
ever be disposed to take the course mentioned 
above. Therefore, even though the applicant 

might be able to get his remedy in this case 
through an election petition, *here was good 

reason why the High Court should grant him 
relief at this stage. (Para 15) 

oi®' Pe, “ i0 " et ' ““Isobar, for 

Cases referred to: 

(’37) AIR 1937 Cal 427: (172 Ind Cas 663) 

} H 608: (83 UKB 528) 

0894) 1 Q B 552: (63 UQB 474) (Pr 12) 

C- i‘ : This 15 an application by 

Sonof A S? Th" Al i ticle 226 of 1116 Constitu- 

r.?LV ,dia ; The a PPhcant stood as a candidate 
for elec ti ° n from Ward No. 8 to the MunicinaUtv 
‘ H^uatuUah, opposite party S a 

val candidate for the same ward The dates for 
fljng nommations were February 21 and 22 1951 

. ? c , rutlny was February 23 . The 
ppUcant put In his nomination on February ?? 

?3 an objection was raised to th? £ 

Sn w“jec^ b Q y n Kaqtquatuilah. Th. s ot 

s? 552 rg. r e X 

that the Snatlo?ofthe “2 

rejected his nomination paS The 

made an apDUcatinn rnr a. , applicant 

tional Commissioner on ih Vl6W bc J ore the Addi- 
no jurisdiction to lnterfeJe'with’thi “ 2 * he had 
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the applicant here is that the order of the Offlcer- 
m-charge, Elections accepting his nomination paper 
could not be o.uestioned in any manner except by 
an election petition and therefore, this Court 
should set aside the order of the Additional Com¬ 
missioner and the minister in charge. 

(3) The application has been opposed by the 
State of Rajasthan as well as by Haqiquatullah. It 
is not necessary to set out the reply of the Sta*.e 
in detail because that reply is a justification of 
the unjustifiable. Learned counsel appearing for 
the State has admitted that there is no provision 
in the Jodhpur Municipal Act for filing an appeal 
against an order under Section 27 by which the 
Officer-in-eharge of Elections accepts the nomina¬ 
tion paper of a candidate and rejects the ob¬ 
jections filed against it. The position is so that 
the learned Counsel could not do otherwise. In 
this view of the matter, wc do not think it neces¬ 
sary to examine in detail the various orders passed 
by the Additional Commissioner and the two 
ministers. It is enough to say that though the 
learned Additional Commissioner tried to show in 
the order which he passed on the review appli¬ 
cation how he had jurisdiction, he contented him¬ 
self by showing that he had jurisdiction against 
an order passed under Section 21 -A. which no one 
ever disputed and said nothing about his juris¬ 
diction to set aside an order under Section 27. 
accepting a nomination and rejecting objection to 
it, which had been done by his first order of the 
7th of March. We agree with the view taken by 
the first minister in his order dated 24th of April. 
It is only necessary to refer to Rajasthan City 
Municipal Appeals (Regulation) Act (Act No. m of 
1950) in this connection to clear any misapprehen¬ 
sion that the order under Section 27 was open to 
appeal or revision under that Act. It is enough 
to say that this Act mainly provides for forum for 
municipal appeals. Section 3 of the Act says that 
wherever any Municipal law provides for a Munlci- 
pal appeal, the appeal shall lie to the Commis¬ 
sioner. Therefore, this Act. did not create any right 
of appeal but merely provided that the appeals 
under the existing Municipal Acts would lie to 
the Commissioner. Section 4 of the Act forbids 
a second appeal but provides revisory powers in 
Government. But this is only in cases which are 
open to appeal or cases in which orders have been 
passed by a Municipal authority. The Offlcer-in- 

ffOT °L E1 ? c . tions cannot > our opinion, be 
a Municipal authority within the meaning 

rlvuw, Act and theref °re. there was no power of 
revision in the Government either. 

(4) Learned Counsel for the State however eon- 
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him for review of the order. This became neces¬ 
sary because the Additional Commissioner had 
said in his earlier order that the objection as to 
jurisdiction had been given up, which appears 
rather strange to us. When the review applica¬ 
tion was rejected, the applicant certainly went in 
revision to the Minister. It is explained that this 
was done in case it was ever he\(\ that Section 4 
of the Rajasthan City Municipal Appeals (Regula¬ 
tion) Act (Act No. Ill of 1950) gave revisory powers 
to Government. It appears, Therefore that it was 
the force of circumstances which compelled the 
applicant to apply to the Additional Commissioner 
or to the Minister. Learned Counsel relied in this 
connection on Halsbury’s Laws of England, Second 
Edition, Vol. D, para. 1481 which is as follows: 
-Although the writ is not of course it will never¬ 
theless be granted *ex debito justitiae’. to quash 
proceedings which the Court has power to quash, 
where it is shown that the Court below has 
acted without jurisdiction or in excess of juris¬ 
diction, if the application is made by an ag¬ 
grieved party and not merely by one of the 
public and if the conduct of the party applying 
has not been such as to disentitle him to relief, 

. The writ will never be granted to 

remove an erroneous order at the instance of 
the party in whose favour the error was made.*’ 

(7) Learned Counsel particularly relics on the 
words “if The conduct of the party applying has not 
been such as to disentitle him to relief.” He also 
relies on *REX v. WILLIAMS & EX PARTE 
PHILLIPS*,' (1914) 1 KB 603. That was a case 
where a baker was convicted in presence of two 
justices. He obtained a rule ‘nisi’ for a writ of 
certiorari to quash the conviction on the ground 
that one of the Justices alleged to have taken part 
in the conviction was a person concerned in the 
business of baking. The affidavit on which the 
rule nisi was obtained did not state that any ob¬ 
jection to the competence of the Court was taken 
at the hearing before the justices, nor did it state 
that at the date of that hearing the applicant 
was without knowledge of the facts alleged to 
disqualify one of the justices. It was lield that 
inis defect in the affidavit disentitled the appli¬ 
cant to the issue of a writ of certiorari ‘ex debito 
justitae.’ It was also held on the facts that the 
granting of the writ being discretionary, the dis¬ 
cretion should be exercised by refusing the writ 

(8) In a number of cases, English Courts have 
refused a writ of certiorari where the objection to 
jurisdiction was not taken before the justices. 

(9) Another case which was relied upon is at 
note p. of the English and Empire Digest \oi 
XXII, page 176. In that, a court-martial was 
trying a person charged with a crime punishable 
with death. The law provided that one ot tne 
members of the Court-martial should be a person 
of legal knowledge and experience. The accused 
was sentenced to death. He afterwards applied to 
the King’s Bench Division for a writ of ‘certioiari 
to quash the conviction on the ground that no 
certificate as to legal knowledge and experience 
as to a member of the Court was handed in. ^ne 
application was refused on the ground that in The 
absence of any objection at the trial, there was a 
general presumption of law that the Court va* 
properly constituted. 

(10) A review of these cases shows either that 
they add cases relating to comparatively trivial 
matters and in such matters, the writ of certiorari 
which was a discretionary wait was not issued or 
that objection to jurisdiction depended upon proci 
of certain facts and was not taken at the proper 
time. This discretion is something analogous to 
the discretion which we have in India under 
Section 531 of the Code of Criminal Procedure. 


(11) In this case, however, in the first place, the 
applicant never willingly submitted to the juiis- 
diction of the Additional Commissioner or the 
Minister but was forced by circumstances to do so. 
In the second place, this case relates to an elec¬ 
tion and the Additional Commissioner and the 
Minister never had the semblance of a juiisdic- 
tion to interfere with the discretion of the Officer 
in-charge of the elections. Under these circum¬ 
stances, we are of opinion that we should interfere 
under Art. 226 of the Constitution of India. We 
may point out that it is well established that an 
appeal does not exist in the nature of tilings. A 
right of appeal from any decision of any Tribunal 
must be given by an express enactment. Where 
there is no appeal provided by law consent or 
waiver on the part of the parties cannot invest 
the appellate Court with the jurisdiction it did 
not possess. ‘Vide ‘PIRU PRAMANIK V. DHANA- 
BHANDAR CO. LTD. PABNA\ AIR (24) 1937 Cal 
427. 

(12) We may also refer to the case of 'FARQU- 
HARSON v. MORGAN*. (1894) 1 Q B 552. In that 
case, it was held that where total absence of juris 
diction appears on the face of the proceedings in 
an inferior Court, the High Court is bound to issue 
a prohibition although the applicant for the writ 
has consented to or acquiesced in the exercise of 
jurisdiction by the interior Court. We may point 
out that the election in this particular Ward not 
vet taking place an order in the nature of prohi¬ 
bition is to be Issued to the Returning Officer and 
in such a case even consent or acquiescence will 
not make any difference as discussed above. 

(13) The next point that Is urged is that we 
should not issue a writ to quash an order which is 
null and void. Reliance in this connection is 
placed on Halsbury’s Laws of England Second 
Edition, Vol. 9. para. 1482 which is as follows: 

“Where grounds are made out upon which tne 

Ccurt might grant the wr'\ it will not do so 
. where an unauthorised person has 

purported to act in a judicial capacity.” 

(14) There is no doubt that where a person 
without authority sets himself as a Judicial tri- 
bunal and decides some matter, a writ of cei tio- 
raxi will not be granted oy this Court to set 
aside such a person’s order because the order has 
no force and effect in law and it is unnecessai7 
to set it aside. But the position, in our opinion, -s 
somewhat different in cases like the present Here 
the unauthorised persons who have usurped the 
iursdiction to set aside the order of the Officer-in- 
charge of the elections are the Additional Com¬ 
missioner and the Minister in charge to whom tne 
Officer-in-charge of the elections is certainly sub¬ 
ordinate on the executive side. It is ptesible for 
the Officer-in-charge of the elections to tlunk that 
he is bound by the orders of the superior aui ho- 
rities who have purported to act as appellate 
authorities. In such a case .therefore.we cue of 
opinion that an order should be passed under 
Art. 226 of the Constitution of India. 

(15) The last point that has been urged is that 
the applicant has another remedy, namely, he can 
file an election petition and. therefore, this Court 
should not help him. It is no doubt true that 
the applicant has the remedy of filing an ejection 
petition and if the applicant had come to us 
against the order of the Officer-tn-charge of Me 
elections rejecting his nomination paper' 

not have been disposed to give htai any 
But the case here is this. The ^ pl ‘ Ai cr . in . 
nation paper has been accepted by the Officer in 
charee of the elections but chat acceptance has 
££*«? SL by the Additional Cc^tocr 
which order in its turn has been upheld by the 
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Minister and these two authorities had no busi¬ 
ness to interfere with the order of the Officer-in- 
charge of the elections. We are of opinion that 
it would not be right to leave the applicant to 
the remedy of an election petition against the 
order of what we can only consider at the oest 
busy bodies when the order of a property consti- 
:mcd authority namely, the Officer-in-charge of 
the elections is in his favour. We may also point 
out that there is another danger if we were to 
follow the principle that we should not interfere 
ui a case like the present because it is possiole 
to get redress by an election petition. Th3t 
danger is that if some authority decides to inter¬ 
fere with the decisions of the Officer-in-cliarrre of 
elections or the returning officer and rejects all 
nomination papers accepted by him of candidates 
belonging to particular parties, the result would 
be that candidates of one particular party mighv 
get elected unopposed. It is possible to have a 
wholesale abuse of this kind and it is, therefore, 
necessary for his Court to interfere at this stage 
so that no authority may ever be disposed to take 
the course which we have mentioned above. There¬ 
fore, even though the applicant mav be able to get 
remedy in this case through an election pet'Mon, 
there is good reason why we should grant him re¬ 
lief now. 

H6) We, therefore, allow the application and 
order that all proceedings taken before and orders 
passed by the Additional Commissioner and the 
Minister in charge after the 24h of February 1951 
m connection with the nomination of the appli¬ 
cant are null and void and are hereby set aside 
and the order of the 24th of February 1951 made 
by the Oflicer-in-charge of Elections which he ac¬ 
cepted the nomination of the applicant, stands. The 
Officer-in-charge of the Elections is prohibited from 
taking into consideration the order of the Addi¬ 
tional Commissioner dated 7th of March 1951 or 
of the Minister in charge dated 16th of May 1951 
and he shall proceed 'further to complete ,thc 
election business of Ward No. 8 of the Jodhpur 
Municipality. The applicant will get his costs from 
the fatate and we fix Rs. 80/- per day of hearim- 
as Counsel's fee. 

Application allcircd. 
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mined under the provisions of S. 6 (2) of 
the order, the Collector in deciding the 
appeal has committed a patent error in 
interpreting S. 1 (b) (i) of the second 
schedule of the Order and he has exercised 
his jurisdiction erroneously under S. 0 (2) 
of the Order which it was not open for 
him so to do, if he had not misconstrued 
the plain meaning of the provisions of the 
second schedule of the Order. Under these 
circumstances, it is the duty of the High 
Court to correct the error committed by an 
inferior Court and to direct it to exercise its 
jurisdiction according to law. The decision 
of the Collector acting as an appellate 
authority in a case under the Jaipur Rent 
Control Order is in exercise of his judicial 
or quasi-judicial functions and consequently 
his decision is amenable to the jurisdiction 
of the High Court in issuing a writ of cer¬ 
tiorari under Art. 226 of the Constitution 
of India. AIR 1951 Bom 303, Rel. on. 


R K. Rastogi. for Petitioner; G. N. Sharma, 
for Opposite Party. 

Cases referred to: ' 
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the rent payable on the 1st September, 1939 
was Rs. 65/- kaldar per month. Consequently 
the standard rent of the shop in question was 
determined to be Rs. 130/- per month plus 
Rs. 2/8 per month on account of improvements. 

Ghinsi Lai filed an appeal against the order 
of the Rent Controller in the Court of the 
Collector, who was the appellate iuthority 
under the Jaipur Rent Control Order. The 
Collector held that as the shop was not given 
on rent on the first day of September. 1939, 
but as it was previously let out to Ghinsi Lai. 
second schedule of the Jaipur Rent Control 
Order did not apply to this case and the stan¬ 
dard rent was therefore, determined under the 
provisions of S. 6 (2) of the Order. The 
standard rent fixed by the Collector was 
Rs. 65/- plus Rs.. 2/8 per month on ~ccount of 
improvements. The petitioner, Nanagram and 
Ballilal have now filed this application against 
the judgment of the Collector, Jaipur dated 
28th of April, 1950 on the grounds that: (1) 
The collector erroneously exercised the juris¬ 
diction in fixing the standard rent of the shop 
under S. 6 (2) of the Jaipur Rent Control Order 
by misinterpreting the clear language of S. 1 
(b) (i) of the second schedule. (2) Even 
under S. 6 (2) % of the Order the rent was fixed 
arbitrarily and in disregard of the considera¬ 
tions specified under S. 6 (2) of the Order. 

(2) Section 1 of the second schedule of the 
Jaipur Rent Control Order is as follows: 

“1. In this schedule, 'basic rent’, in relation 
to any premises mean: 

(a) Where the fair rent of the premises 
has been determined or re-determined under 
the provisions of the Jaipur House Rent 
Control Order, 1943. the rent as so determined 
or, as the case may be, re-determined, and 

(b) in any other case: 

(i) the rent at which the premises were let 
on the first day of September, 1939 or 

(ii) if the premises were not let on that 
date, the rent at which they were first 
let after that date.” 

(3) Under the provisions of the second sche¬ 
dule. basic rent in relation to any premises has 
got to be determined in cases not falling in sub¬ 
clause (a) on the basis of the rent payable on 
the 1st day of September, 1939 in case the pre¬ 
mises were already let on that day and in other 
cases on the basis of the rent at which they 
were first let after that date. The Collector has 
misunderstood the meaning of the language of 
Section 1 (b) (i). According to the Collector, 
the premises must have been given on rent on 
the 1st day of September, 1939 or thereafter in 
order to enable the authority to fix the stan¬ 
dard rent under the second schedule. The lan¬ 
guage used in S. 1 (b) (i) of the second sche¬ 
dule is that ‘the rent at which the premises 
were let on the 1st day of September, 1939.’ 
‘Let’ means on hire. The express meaning of 
Section 1 (b) (i) is therefore, that in case the 
premises were on hire on the 1st day of Sep¬ 
tember. 1939 then the standard rent is to be 
fixed on the basis of the rent payable on the 
1st day of September, 1939. The language of 
Section 1 (b) (i) does not admit of the mean¬ 
ing which the Collector has drawn from it. 

In 'DHANRAJGIRJI v. W. G. WARD’, 27 
Bom L R 877; *MT. JAWAHARBAI v. KUNDAN- 
DAS\ A I R 1951 Ajmer 51 (1); ‘POONAM 
CHAND v. TIKAM CHAND’, AIR 1951 Ajmer 
32 and ‘MADODASS BHAGWANDAS v. S. SO- 
BHAG MAL’, AIR 1950 Ajmer 34(1), standard 
rent has been calculated on the basis of the 


rent payable on the appointed day and the lan¬ 
guage of the Bombay and Ajmer Rent Control 
Acts was similar to the language in this behalf 
of the Jaipur Rent Control Order. There is. 
therefore, an error in the judgment of the Col¬ 
lector which is patent on the face of the record. 
A perusal of the judgmtnt of the Collector 
alone, would make it evident that he has mis¬ 
conceived the language used by the law and 
has drawn a meaning which was not contem¬ 
plated by the language of the law. As has al¬ 
ready been observed above, the plain meaning 
of S. 1 (b) (i) of the second schedule is that 
:f the premises were on hire on the first day 
of September, 1939, the rent payable on that 
lay should be regarded as the basic rent for 
fixing the standard rent. In the present case, 
the shop was on hire on the 1st day of Septem¬ 
ber, 1939 as is admitted by both the parties. 
The Collector ought to have, therefore, fixed 
the standard rent of the premises under the 
second schedule on the basis of the basic rent 
which was payable on the 1st day of Septem¬ 
ber 1939. 

By misconstruing the meaning of Section 1 
of the second schedule, the Collector has assum¬ 
ed jurisdiction in fixing the rent under S. 6(2) 
of the Oraer which was not proper. Under Sec¬ 
tion 6 (2) standard rent could be fixed only 
in case, it was not possible for the rent con¬ 
trol authorities to fix any rent under the pro¬ 
visions of the second schedule but where rent 
could be fixed under the provisions of the se¬ 
cond schedule, it was not open to the autho¬ 
rities to fix the standard rent under S. C(2) of 
the Act. Thus it becomes evident that the Col¬ 
lector, in the present case, has exercised his 
jurisdiction wrongly by misconstruing the pro¬ 
visions of the language of Sec. 1 (b) (i) of the 
second schedule. 

(4) The learned counsel for the opposite 
party has placed reliance on 'MAHSINALI MA- 
HOMEDALI v. STATE OF BOMBAY’, AIR 1951 
Bom 303. in arguing that the decision of the 
Collector whether right or wrong should not be 
interfered with by this Court in this applica¬ 
tion by issue of a wnt of certiorari. Chagla 
C. J. has observed in ‘MOHASINALI MA.HO- 
MEDALI v. STATE OI* BOMBAY’. AIR 1951 
Bom 303, as follows: 

The jurisdiction that the High Court exer¬ 
cises when it issues the high prerogative writ 
of certiorari is a limited jurisdiction. Thus, 
when any Court has been empowered to deter¬ 
mine certain question and jurisdiction has been 
conferred upon it to determine those questions 
then the determination by the Ct of those ques¬ 
tions, however, erroneous in fact or in law, can¬ 
not call into question the jurisdiction of the 
High Court under its high prerogative of issu¬ 
ing a writ of certiorari. To this principle there 
are two exceptions: the first is that the Supe¬ 
rior Court will interfere when an error cf law 
is patent on the face of record; and the second 
is that the determination is arrived at mala 
fide in which case it will not be a determina¬ 
tion at all and fraud or mala fides will vitiate 
any decision however arrived at. 

(5) The principle that the jurisdiction of the 
High Court in issuing a writ of certiorari is 
limited and when any Court has been em¬ 
powered to determine certain questions and ju¬ 
risdiction has been conferred upon it 10 deter¬ 
mine those questions, then the detefmination by 
the Court of those questions however erroneous 
in fact or in law cannot be called into question 
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is subject to two important exceptions that 
have been given in the passage quoted above. 
The first is that the superior Court has to inter¬ 
fere where an error of law is patent on the 
face of the record and the second is that the 
determination is arrived at mala fide. 

In the present case, we are concerned with 
the first exception. As has been already noted 
above that the Court of the Collector in decid¬ 
ing the appeal has committed a patent error 
in interpreting S. 1 (b) (i) of the second sche¬ 
dule of the Order and he has exercised his ju¬ 
risdiction erroneously under S. 6 ( 2 ) of the 
Order which it was not open for him so *o do, 
if he had not misconstrued the plain meaning 
of the provisions of the second schedule of the 
Order. The authority which has been relied 
upon by the learned counsel for the opposite 
party itself goes against his case. It is not 
disputed by either of the parties that the deci¬ 
sion of the Collector acting as an appellate au¬ 
thority in a case under the Jaipur Rent Control 
Order is in exercise of his judicial or quasi 
judicial functions and consequently his deci¬ 
sion is amenable to the jurisdiction of this 
Court in issuing a writ of certiorari under Arti¬ 
cle 226 of the Constitution of India. 

Under these circumstances, it is the duty of 
this Court to correct the error committed by an 
inferior Court and to direct it to exercise its 
jurisdiction according to law. In view of the 
decision being in favour of the petitioner on 
the first point, it is not necessary to go into 
the second question raised by him that the rent 
has been fixed arbitrarily. This application is. 
therefore allowed and the decision of the Col¬ 
lector is set aside and he is directed to fix the 
standard rent of the premises according to law 
applying the provisions of the second schedule 
of the Order. 

( 6 ) SHARMA J.: I agree. 

D,H * Application allowed. 


AIR 1952 Rajasthan 109 

(JAIPUR BENCH) 

WANCHOO, C. J. AND RANAWAT, J. 

Applicant v. Government of Rai 
than, Opposite Party. j 

Civil Writ Appln. No. 88 of 1951, D/- 6-12 
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Sfed°h Ce th f the ° ew Act are therefofeTv 

f™ et |, b y the Provisions of S. 27 of the^c 
j£ oviso to S. 30 would not appf 
to the further proceedings taken by a Con 
troUer or other authority after the com 
. medcement of the Act and the dSion o: 


the appellate authority which was given 
after the coming into force of the new Act 
shall have to be deemed to be a decision 
under the old law by virtue of S. 27(2). 
The decision given after the application of 
the new Act to Jaipur and in a case which 
. was pending at the time of the commence¬ 
ment cf the new Act, cannot be regarded 
to be a decision under sub-section (3) of 
S. 22. as there is specific provision for such 
cases in S. 27.. As the Government is au¬ 
thorised to revise only such decision as 
falls within the scope of S. 22 (31 of the 
new Act, the decision of the appellate au¬ 
thority in the present case not being a deci¬ 
sion under S. 22 (2) of the Act, it was not 
competent for the Government to revise 
such a decision. (Paras 9. 11) 

P. D. Mathur, for Applicant; R. K. Rastogi, 
Government Advocate and G. C. Kasliwal, for 
Opposite Party No. 5. 
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RANAWAT J.: This is an application for 
a , W "A of certiorari or mandamus under Arti¬ 
cle 226 of the Constitution of India. 

(2) Madanlal applied to the Rent Controller, 
Jaipur for grant of a certificate for ejectment 
in respect of a house against Sewaram who was 
nis tenant, and was in occupation of the pre¬ 
mises. The Rent Controller granted a certi- 
b ^r, appeal the Collector, on the 19th 
of March. 1951, cancelled the certificate. A re¬ 
vision application was filed by Madanlal in ac- 
cordance with the provisions of Section 22(4) 
of the Rajasthan Premises (Control of Rent and 
AC j 1959 and the Government set 
fhp d or,w °f rd ,t r ° D f the Collector and reslored 
the order of the Rent Controller on the 22nd 

?5n^| Ug J S K 195 j\ and further directed »hat the 

whiVi? rd be P - Ut , n u° Possession of the premises 

ln «, the o ccupa t> on of the tenant. 

^ JGovernment amended its 

f "'L de e i ted that . Portion of it which re- 

SJ I3,acin ? of the landlord into pos- 
session of the premises. 

It is urged on behalf of the petitioner that 
the Government had no jurisdiction to hear a 
revision application against an order of the ap- 
p f“ ate a * h onty deciding an appeal in a caS 
£5 U r d ^ the P^ons of the Jaipur Rent 

tha? Mr °Bhaikn 9 r 4 Ii ,' S fu jJ her contended 

tarv Lal Ghaturvedi, Home Secre- 

tap' to the Government, who heard and decided 

iuthSid 0, ’bv ap , p h 1 i ca J; on of Mada " ,ai 

Sfi&JWSl p S. lses ™ 

JVj r .t ply it was stated on behalf of Madan- 
2m, t .U at «. the Government of Rajasthan acted 
within the scope of its jurisdiction in deciding 

Eviction) Act of 19 fin tn w lro ,, Rent and 
tions which were presented to ?hJ S r° n appllca ' 
under S. 22 (4) of the Jald A c t. h Government 
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(4) On the above statement of the Govern¬ 
ment Advocate, the learned counsel of the peti¬ 
tioner did not press the second point raised by 
him regarding want of jurisdiction relating to 
the hearing of the revision petition by the 
Home Secretary. This point therefore need not 
be decided now. The only point which remains 
for determination in this case is whether the 
Government was competent to hear a revision 
application under Section 22 (4) of the Rajas¬ 
than Premises (Control of Rent and Eviction) 
Act of 1950 against an order of the appellate 
authority made under the Jaipur Rent Control 
Order. 

(5) The learned counsel of the petitioner has 
cited the judgment of the case in P. C. GUHA 
v. B. A. BASIL*, 55 Cal W N 611, in support of 
his contention that in a case decided under 
the provisions of the Jaipur Rent Control Order, 
no revision application lay to the Government 
under Section 22 (4) of the new Act after the 
old Act had been repealed. 

(6) The facts of *P. C. GUHA v. B. A. BA¬ 
SIL’, 55 Cai W N 611, were as follows: B. A. 
Basil, the landlord filed an application for fixa¬ 
tion of standard rent under the Rent Control 
Act of 1948 in respect of premises occupied by 
P. C. Guha and others. The Rent Controller fixed 
standard rent of the premises & against his de¬ 
cision the tenants preferred appeals to the Chief 
Judge of the Court of Small Causes, Calcutta 
who transferred the cases to the file of the Small 
Cause Court Judge. The Small Cause Court 
Judge, to whom the appeals were transferred, 
substantially upheld the order of the Rent Con¬ 
troller but before the appeals were decided the 
Bengal Premises Rent Control Act of 1950 came 
into force and S. 17 (3) of the Rent Act of 1950 
provided: 

“If at the date when this Act comes into force 
proceeding for fixing standard rent is pending 
before the Controller or in appeal, the Con¬ 
troller or the appellate officer shall fix the 
standard rent in accordance with the provi¬ 
sions laid down by this Act.” 

In view of the provision of Section 17 (3), 
the tenants contended in a revision application 
filed by them in the High Court of Calcutta 
that the High Court should revise the order 
of the appellate tribunal under S. 32 (4) of the 
Rent Act of 1950, which gave the High Court 
jurisdiction to revise the orders of the appellate 
authority under the Rent Act of 1950. It was 
held by the High Court of Calcutta that the 
appeals having been filed in the appellate Court 
contemplated by the Rent Control Act of 1948 
the appeals would have to be decided by the 
appellate tribunal created by the 1948 Act 
though in deciding the appeals that tribunal by 
reason of the provisions of S. 17 (3) of the Ren* 
Control Act of 1950 would have to give effect 
not to the provisions of 1948 Act relating to 
the fixation of standard rent but to the provi¬ 
sions of 1950 Act relating to the same. 

It was further held that apart from S. 17(3) 
of the Rent Control Act of 1950 there was no¬ 
thing which would give the whole of that Act 
retrospective effect and as there was no right 
of revision from an order of the appellate tri¬ 
bunal under the Rent Control Act of 1948. the 
order of the appellate tribunal against which 
revision was filed could not be challenged by 
way of revision because they were the deci¬ 
sions of a tribunal under the 1948 Rent Act and 
not under the Rent Act of 1950. 

(7) The learned Government Advocate has 
tried to distinguish the decision in ‘P. C. GUHA 


V B. A. BASIL’, 55 Cal W N 611, by saying 
that the decision in that case proceeded on the 
basis of S. 8 (3) of the West Bengal General 
Clauses Act, which is exactly in the same terms 
as Section 6 (e) of the Jaipur General Clauses 
Act of 1944 and Section 6 (c) of the Genera! 
Clauses Act of 1897 but these provisions of law 
are not applicable to the present case on ac¬ 
count of the proviso to S. 30 of the Rajasthan 
Premises (Control of Rent and Eviction) Act 
of 1950 which lays down that 

“Anything done or action taken before such 
date under the laws hereby repealed shall, 
until varied or superseded under this Act, 
continue and be deemed to have been done or 
taken as the case may be, under or in pur¬ 
suance of this Act as if it were then in force.” 

(8) Proviso to S. 30 of the Act, he contends, 
gives retrospective effect to the Rajasthan Pre¬ 
mises (Control of Rent and Eviction) Act of 
1950, and consequently the decision of the ap¬ 
pellate tribunal in a case which was pending 
in his Court at the time the new Act came into 
force should be deemed to be a decision under 
the new Act so as to confer jurisdiction on the 
Government under Section 22 (4) of the new 
Act to revise the judgment of the appellate 
authority. It may be pointed out that the ar¬ 
gument of the learned Government Advocate 
done or action was taken under the Jaipur Rent 
Control Order of 1947 before the date on which 
the new Act came into force. In the present 
case. Sections 1 to 4 and Secs. 27 to 31 of the 
new Act came into force on the 28th of No¬ 
vember 1950 and the rest of the Act was applied 
to Jaipur from the 23rd day of December 1950. 
The decision of the appellate authority in the 
present case is dated the 19th March 1951. 
which means that the action of the appellate 
authority in deciding the appeal was taken sub¬ 
sequent to the coming into force of the new Act 
and the proviso to Section 30 of the new Act 
therefore cannot govern the present case. 


(9) The words “before such date” appearing 
n the proviso (quoted above) are very impor- 
ant and because of these words the application 
>f the proviso to Section 30 is restricted to such 
icts or actions which were done or taken under 
he laws thereby repealed before the date the 
iew Act was made applicable and the acts or 
ictions which are done or taken after the new 
Vet became applicable are placed beyond the 
;cope of S. 30 of the Act. 

(10) As regards pending cases. S. 27 of the 
Rajasthan Premises (Control of Rent and Evict¬ 
ion) Act of 1950 lays down as follows: 

“27 Provision for pending matter: 

(1) In all suits for eviction of tenants from 
any premises in areas to which this Act 
has been extended under S. 2, pending 
on the date specified in the notification 
under that section, no decree for evic¬ 
tion shall be passed except on one or 
more of the grounds mentioned in Sec¬ 
tion 13 and under the circumstances spe¬ 
cified in this Act. 

(2) Except as is otherwise provided by or 
under this Act all cases which are, at 
the commencement thereof in any area to 
which it has been extended under S. is 
pending before a Controller or any other 
authority appointed by or under ^ny law 
in force therein immediately before such 
commencement, shall, iwtwithstandin^ 
anything to the contrary in this Act, be 
determined and disposed of by such Con- 
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trailer or authority in accordance with 
such law.” • 

(11) Sub-section (1) of Section 27 makes S. 
13 and other provisions of the Act applicable 
to the pending cases and sub-section (2) spe¬ 
cifically provides that all cases which were 
pending before a Controller or any other au¬ 
thority appointed by or under any law in force 
therein immediately before the commencement 
of the new Act shall notwithstanding anything to 
the contrary contained in the new Act be de¬ 
termined and disposed of by such Controller 
or authority in accordance with stich law. Ac¬ 
cording to Section 27(2) the appellate autho¬ 
rity in the present case had to determine and 
dispose of the appeal, which was pending at 
the time of the commencement of the new Act 
in accordance with the provisions of the law 
which was applicable to the case before the 
commencement of the new Act. The cases pend¬ 
ing at the time of the coming into force of the 
new Act are therefore governed by the provi¬ 
sions of S. 27 of the Act and the proviso to Sec¬ 
tion 30 would not apply to the further proceed¬ 
ings taken by a controller or other authority 
after the commencement of the Act and the de¬ 
cision of the appellate authority in the present 
case which was given after the coming into 
force of the new Act shall have to be deemed 
to be a decision under the old law by virtue of 
Section 27(2) and that decision cannot be re¬ 
garded to be given' under S. 22(3) of the new 
Act. Under sub-section (4) of Section 22 the 
Government is authorised at its own motion or 
on the application of any person interested to 
call for the record of any appeal decided by 
any appellate authority under sub-section (3) 
and to pass such orders thereon as it thinks 
fit. The decision given after the execution 
(sic) of the new Act to Jaipur and in a case 
which was pending at the time of the com¬ 
mencement of the new Act, cannot be regarded 
to be a decision under sub-section (3) of Sec- 
tino 22, as there is specific provision for such 
cases in Section 27 and as the 

Government is authorised to revise only such 
decision as falls within the scope of S. 22(3) 
of the new Act, the decision of the appellate 
authority in the present case not being a deci¬ 
sion under Section 22(2) of the Act, it was 
not competent for the Government to revise 
such a decision. Moreover. Section 27 of the 
Act read with Section 6 (e) of the General 
Clauses Act in the present case would bring 
the decision of the appellate authority under 
^provision of the Jaipur Rent Control Order 
1947, and as the decisions of the appellate au¬ 
thority under the Jaipur Rent Control Order 
were not subject to the revisional jurisdiction 
of the Government the Government cannot be 
regarded to possess revisional powers so as to 
interfere with the decisions of the appellate au¬ 
thority in the present case. 

conclusion is that the decision of 
the appellate authority dated the 19th March 

under V Sec n ° 22 ? 4 A >J nf t ti? revisio A n h * applications 
under .bee. 22(4) of the new Act and the deci- 

tra n vi^ n the , Government is therefore 'ul- 
tra vires. It is not contended that the action of 
the Government in dealing with Revision appli¬ 
cations under Section 22 (4) was not a judi- 
dal or a quasi-judicial act and that it was not 
10 the jurisdiction of this Court under 
Art. 226 of the Constitution of India. 

P 3 } The application of Sewaram is. therefore 
accepted & the revisional decision of the Gov¬ 


ernment is set aside and the Government y di¬ 
rected not to interfere with the decision of the 
appellate authority given on 19th March IjM. 
after the dale of the passing of the new Act m 
an appeal, which was pending at that time. 
DH. Application allowed. 
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RANAWAT, J. 

Hanuman Bux. Appellant v. Dev Dutt. Res¬ 
pondent. 

Suit No. 44 of 1950, D/- 27-4-51. 

Houses and Rents — (Rajasthan) Rent Con¬ 
trol Order, Ss. 3, 5, 8 — Termination of tenancy 
— Liability for damages at rate mentioned in 
notice — Transfer of Property Act (1882), Sec¬ 
tion 106. 

Sections 3 and 5 both can be made appli¬ 
cable to the cases where the relationship of 
the landlord and tenant exists between the 
parties. These sections do not apply to the 
cases where a lease has been determined & 
the relationship of landlord and tenant does 
not continue between the parties. Once the 
tenancy has been determined by service of 
a notice under Section 106 of the Transfer 
of Property Act, the tenancy cannot be con¬ 
sidered to be still existing between the par¬ 
ties, simply because the landlord is debar¬ 
red from taking the possession of the pro¬ 
perty from the tenant, by Section 8. The 
position of the tenant after the determina¬ 
tion of the tenancy in such a case would be 
that of a licensee or a trespasser. The li¬ 
censee may be liable on such a case to pay* 
damages to the landlord at a rate mention¬ 
ed in the notice served upon the licensee 
and impliedly accepted by him. (Para 2) 
Anno : T. P. Act, S. 106 N. 32. 

P. N. Dult, for Appellant; R. C. Sharma, for 
Respondent. 

JUDGMENT: Hanuman Bux filed a suit 
against Dev Dutt in the Court of Munsif, Jai¬ 
pur west on the 21st July, 1948 for Rs. 30/- as 
arrears of rent and Rs. 100/- as damages for 
the use and occupation of the premises from 
the 1st of June 1948 to 20th of July 1948 at 
the rate of Rs. 2/- per day. The defendant ad¬ 
mitted the liability of Rs. 30/- as rent but con¬ 
tested that he was not liable to pay any dama¬ 
ges at the rate of Rs. 2/- per day. For the pe¬ 
riod for which the plaintiff claimed damages at 
a higher rate, the defendant only admitted the 
liability to pay at the rate of Rs. 30/- pe- 
month. The trial Court held that the defendant 
was liable to pay damages at the rate at which 
the plaintiff made a claim against him by vir¬ 
tue of the notice that was served by the plain¬ 
tiff upon the defendant. In appeal, the District 
Judge reversed the finding of the trial Court 
and held that on account of the provisions of 
3 and . 5 of tte Rent Control Order. 
1947, the plaintiff was debarred from claiming 
anything in excess of the amount of rent. The 
lower Appellate Court, therefore reduced the 

from J Rs - The plain- 

as f j 1S seconc * appeal against the 

3 Sr en T4 l nd v ecree of the Court of District 
® e ; AJ has heen urged on behalf of the ap¬ 
pellant that the lower Appellate Court was 
wrong in applying the provisions of Sections 3 
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and 5 of the Rent Control Order in this case as 
those provisions are applicable to cases where 
the relationship of landlord and a tenant exists 
between the parties. Sections 3 and 5 of the 
Rent Control Order are as follows: 

3. (1) Except where rent is liable to periodi¬ 
cal increment by virtue of an agree¬ 
ment entered into before the 1st day 
of September 1939. or where rent is 
payable under a lease entered into be¬ 
fore the 1st day of September. 1939. 
which has not expired before the first 
day of the period for which the rent 
is claimed, no tenant shall notwith¬ 
standing anything contained in any 
contract, be liable to pay to his land¬ 
lord for occupation of any premises 
any sum in excess of the standard 
rent of those premises, unless such 
sum may lawfully be added to the 
standard rent in accordance with the 
provisions of this order. 

(2) Any agreement for the payment of 
rent in excess of the standard rent 
shall be null and void and shall be 
construed as if it was an agreement 
for payment of the standard rent 
only. 

5. (1) It shall not be lawful for the landlord 
or any person acting or purporting to 
act on behalf of the landlord or the 
tenant or any person acting or pur¬ 
porting to act on behalf of the tenant, 
to claim or receive, in consideration 
of the grant, continuance or renewal 
of a tenancy or sub-tenancy of any 
premises payment of any fine, pre¬ 
mium, advance or other like sum in 
addition to rent, or save as otherwise 
provided in Clause 4 of Clause 6 (sic) 
any rent in excess of the standard 
rent of the premises. 

(2) It shall not be lawful for the tenant 
or any person acting or purporting to 
act on behalf of the tenant, or a sub¬ 
tenant to claim or receive any pay¬ 
ment in consideration of the relin¬ 
quishment of his tenancy of any pre¬ 
mises. 

(3) Nothing in this section shall apply to 
any payment made in pursuance of 
an agreement entered into before the 
1st day of September 1939.” 

(2) It will be noticed that Ss. 3 and 5 both 
can be made applicable to the cases where the 
relationship of the landlord and tenant exists 
between the parties. These sections do not ap¬ 
ply to the cases where a lease has been deter¬ 
mined and the relationship of landlord and 
tenant does not continue between the parties. 
The learned advocate of the defendant has ar¬ 
gued that by virtue of Section 8 of the Rent 
Control Order, the tenancy should be deemed to 
have been continued after it had been deter¬ 
mined by the service of a notice under S. 106 
of the Transfer of Property Act. It may be 
pointed out that Section 8 of the Rent Con¬ 
trol Order simply provides that even after the 
determination of the tenancy no landlord shall 
be entitled to eject a tenant without first obtain¬ 
ing a certificate of the Rent Controller on cer¬ 
tain specified grounds mentioned in the order. 
In accordance with the provisions of Section 8, 
a landlord cannot eject a tenant even after the 
determination of the tenancy, but this does not 
mean that the relationship of landlord and 
tenant continues between the parties even after 


the determination of the tenancy. Once the te-i 
nancy has been determined by service cf a no¬ 
tice under Section 106 of the Transfer of Pro¬ 
perty Act. the tenancy cannot be considered to 
be still existing between the parties, nmply be¬ 
cause the landlord is debarred from taking the 
possession of the property from the tenant, by 
S. 8 of the Rent Control Order. The position of 
the tenant after the determination of the te¬ 
nancy in such a case would be that of a licen¬ 
see or a trespasser. The licensee may be liable 
in such a case to pay damages to the landlord 
at a rate mentioned in the notice served upon 
the licensee and impliedly accepted by him. The 
defendant in the present case is therefore, li¬ 
able to pay damages to the plaintiff at the rate 
specified in the notice served by the plaintiff 
upon the defendant. This appeal succeeds and 
decree of the • trial Court is restored and the 
decree of the first appellate Court is amended 
so as to increase the amount of the damages to 
Rs. 100/-. The plaintiff shall be entitled to 
costs of this appeal and of both the Courts. 

D.H. Appeal allowed. 
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RANA1VAT AND SHARMA J. 

Gokulchand. Petitioner v. Government of 
Rajasthan. 

Writ Applns. Nos. 28 and 33 of 1950, D/- 20- 
8-1951. 

Constitution of India, Art. 226 — Other re¬ 
medy open. 

The language of Art. 226 of the Constitu¬ 
tion of India is certainly very wide out it 
cannot be so construed as to provide an 
alternative remedy to all sorts of civil or 
criminal actions. The intention of the 
makers of the Constitution should be under¬ 
stood to be to provide a remedy where no 
specific and adequate legal remedy would 
otherwise be available. The remedy pro¬ 
vided by Article 226 is an extraordinary 
one and some inconvenience or delay in 
getting redress'by filing a regular .suit in 
the law Courts alone should not be consi¬ 
dered sufficient to entitle a person to have 
recourse to the extraordinary remedy under 
Article 226 unless it can be shown that de¬ 
lay and inconvenience would be such as to 
make the relief nugatory. Case law discus¬ 
sed. (Paras 9, 12) 

(Remedy by suit under S. 42 of the Spe¬ 
cific Relief Act held available). 

S. R. Pareek, for Petitioner; Ram Avtar 
Gupta, Government Advocate, for the Opposite 
Party. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’50) AIR 1950 S C 222: (1950 SCR 621) 

(Para 9) 

(*50) AIR 1950 S C 163: (1950 SCR 566) 

(Pr 10) 

(•51) AIR 1951 Assam 96: (ILR (1951) 3 Assam 
147) ( Pr 

(*50) AIR 1950 Bom 363: (52 Cri L J ^FB) 

C51) AIR 1951 Cal 420: (55 Cal W N 326) 

(Pr 10) 
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(•51) AIR 1951 Nag 33: (ILR (1951) Na^TOl) 

(’50) AIR 1950 Pat 322: (52 Cri L J 610F B) 

(’51) AIR 1951 Pat 231 T <£* 11) 

(’51) AIR 1951 Rajas 94 (2): (1951-20 ITR^M) 

(’51) AIR 1951 Vin P 41 (Prs 11, 12) 

(’51) AIR 1951 Vin P 3 (Pr 12) 

RANAWAT J.: These are two applications 
under Art. 226 of the Constitution of India. As 
the same points are at issue in both the appli¬ 
cations they are disposed of by one judgment. 

(2) Miscellaneous application No. 33 of 1950 
has been filed on behalf of Shrimati Bitto Devi 
and Miscellaneous application No. 28 of 1950 has 
been filed on behalf of Seth Gokulchand. The 
opposite parties in both the applications are 
(1) Government of Rajasthan, (2) Secretary, 
Local Self Government Department, Rajasthan, 

(3) Municipality, Dholpur. 

(3) The facts of Shrimati Bitto Devi’s case 
are that she purchased three plots of land ad¬ 
jacent to her house from the Dholpur Muni¬ 
cipality on the 17th of November 1948 on pay- 

S ent of Rs. 413/10/-. Permission to construct 
•uses on the three plots was obtained from 
the Dholpur Municipality on the 6th June 1949 
which was again renewed on the 16th of Nov¬ 
ember 1949. On the 6th of January 1950 a 
notice was served upon the petitioner by the 
Secretary, Municipality cancelling the sales. 
Objections were filed by the petitioner on the 
7th of January 1950 before the Municipal Com¬ 
mittee, Dholpur, which were rejected on the 
31st of January 1950 on the ground that the 
Rajasthan Government had decided to cancel 
the sale made by the Municipality in favour of 
the petitioner. A representation was then filed 
by the petitioner but it was also rejected by the 
Rajasthan Government on the 18th of March, 
1950. But the sale of one of the plots was 
accepted by the Government on the ground 
that constructions had already been made on 
it. As regards the other two plots the Govern¬ 
ment expressed ifs intention to cancel the sales. 
The petitioner has then filed an application 
•under Art. 226 of the Constitution of India as 
she apprehends infringement of her fundamen¬ 
tal rights. The petitioner's possession of the 
two plots of land which, were purchased by 
her is being threatened by the opposite parties. 

(4) The case of Seth Gokulchand is that he 
purchased a plot of land from the Dholpur 
Municipality on the 11th of November, 1948 on 

S’ 869/8/ ?‘ A * atta wa * granted 
Si,£SL5 Ild J he Pf^ssion oMhe plot was also 
? e obtained permission to construct 
to® land on the 27th of December, 
n&rSPiSi* secretary of the Municipality, 

No r I#«f >r «g2 ? e pe , Utibner by bis letter 
No. 54 of the 13th June, 1950 that the Govem- 

of Rajasthan had cancelled the sale of the 

plot which waS made in favour of the petitioner 

a noUce l on e th/p 8 ' The P etitioner then served 

ciDalitv th a ? t£? V p rnment as weU as the Muni- 
niwi I,n5 at , i s ®Y emment or the Munici- 
pality had no jurisdiction to cancel the salp 

made m favour of the petitioner and ‘hat thf 
action of the Municipality in thSeninl £ 
dispossess the petitioner was illegil No renlv 
was sent to this notice of thepeUtionerbv 
the opposite parties. He has therefore filed 

tion 8 ?? Sif a^ Ar /- 226 ° f the ConsUtiN 
of India, as there is a danger of the in- 

Properfy t nt ° f Ws fu ndamental rights to hold 
1952 Raj # /15 16 


(5) In both these applications the prayer is 
that the orders of the Government of Rajas¬ 
than and the Secretary of the Local Self Gov¬ 
ernment Department and the Municipality. 
Dholpur, regarding cancellation of the sales in 
favour of the petitioners may be declared null 
and void and be quashed and the opposite 
parties be prohibited from interfering with the 
rights of the petitioners over the plots of land 
sold to them which are in their possession. A 
lurther prayer has been added that the Muni¬ 
cipality may be restrained from selling the plots 
of land which now belong to the petitioners. 

(6) Replies were filed to both the appli¬ 
cations by the Secretary to the Government of 
Rajasthan in the Local Self Government Depart¬ 
ment. The sales alleged by the petitioners in 
both the cases have been disputed and it is 
pleaded that in both the cases the Sub-Divi¬ 
sional Officer who made the sales had no 
authority whatsoever to conduct the sales on 
behalf of the Municipality, Dholpur. The Sub- 
Divisional Officer who purported to act as the 
Chairman of the Municipality was in fact not 
the Chairman of the Municipality under the 
provisions of the Municipal Act, Dholpur, 1936. 
The rights of the petitioners over the disputed 
plots of land have not been recognised by the 
Municipality. It is further said that the Muni¬ 
cipality contemplates to sell these plots of land 
by auction as the previous sales made by the 
Sub-Divisional Officers were invalid. 

(7) In both the cases validity of .he sales 
made by the Sub-Divisional Officer, Dholpur, 
purporting to act as the Chairman of the Dhol¬ 
pur Municipality is disputed by the opposite 
parties. The case on behalf of the petitioners 
is that even if their titles be defective in some 
respect or the other the Municipality or the 
Government have not the jurisdiction o take 
the law into their hands and to treat the sales 
as nullity and to dispossess the petitioners, to 
whom the possession of the plots nas been 
delivered by the Municipality, Dholpur. The 
action of the opposite parties is alleged to be 
illegal and a writ or direction under Art. 226 
of the Constitution of India is sought. 

(8) The learned Government-Advocate has 
argued that sinye other specific and adequate 
legal remedy is available to the petitioners by 
way of regular civil suits they are not entitled 
to any relief under Art. 226 of the Constitution 

< 9 > Th . e lavage of Art. 226 of the Consti- 
Union of India is certainly very wide but it 
cannot be so construed as to provide an alter- 

oMil® ® ™ dy . to . a sorts of civil criminal 
rwrt. ,. The ,Mention of the makers of the 
Constitution should be understood to be to pro- 

a remedy where no specific and adequate 
legal remedy would otherwise be available 

DAS P ?°™ C a E M t9 F a , B ™ BAY v - KHUSHAL: 
DAS S. ADVANI, AIR 1950 SC 222 at p. 227 

it has been observed by his Lordship Kania 

c. j. as follows: 

"The decision of the Provincial Government 
tKdlve P act C pUrpose ls theref °re an adminis- 

. th * .Government erroneously decides 
that fact it is open to question in a Court 
of law m a regular suit, just as its action 

pMSs at 

f; 2JiJS vu i is esse ^tial and that rc 
is therefore inadequate is unhelpful. ’ 
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venience or want of adequate remedy does 
not create a right to a writ of certiorari. It 
is clear that such writ can be asked for if 
two conditions are fulfilled. Firstly, the deci¬ 
sion of the authority must be judicial, and. 
secondly, the challenge must be in respect 
of the excess or want of jurisdiction of the 
deciding authority.” 

(10) Even though this decision was in a case 
which arose before the Constitution of India 
came into force the observations made by His 
Lordship Kania C. J. hold good even under 
Art. 226 of the Constitution where a question 
of issuing a writ of certiorari is raised. In 
-RASHID AHMED v. MUNICIPAL BOARD 
KAIRANA’, AIR 1950 SC 163, which is a case 
directly under Art. 226 of the Constitution of 
India his Lordship S. R. Das, J. has observed 
that 

"there can be no question that the existence 
of an adequate legal remedy is a thing to be 
taken into consideration in the matter of 
granting writs, but the powers given to this 
Court under Art. 32 are much wider and 
are not confined to issuing prerogative writs 
only.” 

The position of law is more or less clear that 
the remedy provided by Art. 226 of the Con¬ 
stitution is not intended to be an alternative 
remedy to the normal process of a decision in 
an action brought in the Courts of law. The 
powers under this Article should be used only 
in those clear cases where no other specific 
and adequate remedy is available. In 
•SHYAMAPADA v. ABANI MOHAN’, AIR 1951 
Cal 420, it has been observed that: 

. "Recourse ought not to be allowed to an ex¬ 
traordinary remedy when it is not really 
needed, and a mandamus will never be 
granted to enforce the general law of the 
land which may be enforced by action. In 
the case of informations or writs in the 
nature of Quo Warranto such informations or 
writs are not issued as a matter of course 
where there is an alternative remedy which is 
equally appropriate and effective. Under 
Art. 226, the power of the Court is not con¬ 
fined to the power to issue writs in the nature 
of Mandamus and other writs mentioned 
therein. Under the Article the Court has 
wider powers. But the power of the Court 
is discretionary and the proceedings under 
Art. 226 being of a summary and coercive 
nature the powers under the Article should 
be sparingly used and only in those clear 
cases where the rights of person have been 
seriously infringed and he has no other ade¬ 
quate and specific remedy available to him. 

(11) Similarly in ‘UNION OF WORKMEN 
OF R. S. N. AND I. G. N. RLY. CO., LTD. v. 
R. S. N. CO. LTD.*, AIR 1951 Assam 96, it has 
been held that a remedy under Art. 226 of the 
Constitution is not intended to provide an addi¬ 
tional or alternative remedy to a regular civil 
suit. ‘BUKHTIARPUR BIHAR LIGHT RLv. 
CO., LTD. v. STATE OF BIHAR’, AIR 1951 
Pat 231; ‘MANOHAR RAMKRISHNA v. G. G 
DESAI’, AIR 1951 Nag 33 and ‘BHAGWAN 
PRASAD v. DY. COMMISSIONER’. AIR 1951 
Vin P 41, also support this view. The learned 
counsel of the petitioners has referred to the 
cases in ‘JESHINGBHAI ISHWARLAL v. EM¬ 
PEROR’, AtR 1950 Bom 363; ‘BRAJNANDAN 
SHARMA v. THE STATE OF BIHAR’, AIR 
1950 Pat 322 and ‘MADANGOPAL v. UNION 
OF INDIA’, AIR 1951 Rajas 94 (2). But in 


•AIR 1950 Bom 363’ and ‘AIR 1950 Pat 322’ it 
has clearly been held that in those cases there 
was no adequate legal remedy available to the 
petitioner; hence both these authorities are dis¬ 
tinguishable and they do not support the claim 
of the petitioners. As regards ‘AIR 1951 Rajas 
94 (2)’, it may be pointed out that it was a 
case of a writ of prohibition and these cases 
are not those in which writs of prohibition can 
be claimed. 

(12) Lastly, the learned counsel of the peti¬ 
tioners has invited the attention of this Court 
to 'RAMA GOVIND SINGH v. CHIEF COM¬ 
MISSIONER. V. P.\ AIR 1951 Vin P 3, in 
which it has been held that though the ob¬ 
jector has another remedy open to him by way 
of declaratory suit in the proper civil Court it 
would jiot be equally speedy, convenient & effec¬ 
tual & therefore; a writ of certiorari should be 
issued to meet the ends of justice and conveni¬ 
ence. The remedy by an action by way of regular 
civil suit has been held to be lengthy, costly & 
very slow. It may be pointed out that the 
remedy provided by Art. 226 is an axtraordi- 
nary one and some inconvenience or delay in 
getting redress by filing a regular suit in the 
law Courts alone should not be considered suffi¬ 
cient to entitle a person to have recourse to 
the extraordinary remedy under Art. 226 of the 
Constitution unless it can be shown that delay 
and inconvenience would be such as to make 
the relief nugatory. If a lenient view is taken 
in this behalf all the persons instead of going 
to the ordinary Courts of law would come to 
the High Court under Art. 226 of the Consti¬ 
tution where ordinarily they are entitled to 
maintain a civil or criminal action according 
to law. The opinion expressed in ‘AIR 1951 
Vin P 3, has been subsequently changed by the 
decision of the same Court in BHAGWAN 
PRASAD v. DY. COMMISSIONER’, AIR 1951 
Vin P 41, wherein it has been held that 
"Article 226 is so widely worded that theoreti¬ 
cally it can be invoked in any dispute. That 
is, however, not the intention of the framers 
of the Constitution. The remedy provided 
by this Article is at all events an extraordi¬ 
nary one. There should be either no other 
alternative remedy or the alternative remedy 
should be so inexpedient or roundabout that 
it would be unconscionable to drive the party 
to have recourse to it. But when it is a com¬ 
mon grievance of every day happening, usu¬ 
ally redressed by a routine machinery, it is 
altogether unnecessary to invoke Art. 226.” 


(13) The petitioners can very well maintain 
in action by way of a regular civil suit and get 
he desired relief, under S. 42 of the Specific 
belief Act. A specific and adequate remedy is 
herefore available to the petitioners and it ap- 
)ears unnecessary for them to invoke the extra- 
irdinary jurisdiction of this Court under Art. 
!26 of the Constitution of India. Mere slight 
nconvenience or a little delay , should not in 
hese cases be considered sufficient to justify 
he issue of a writ or direction by this Court 
n exercise of its extraordinary powers, spe- 
•ially when the rights of the petitioners in 
hese cases are disputed and not very clear. 

(14) Both the applications, therefore, fail 
md are rejected with costs, which are taxed at 

*s. 50/- in each case. . 

H Applications dismissed. 
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asthan 115 <' 3I > AIR 1931 Bom 178: (130 Ind Cas U8> ^ 


(’35) AIR 1935 Bom 131: (155 Ind Cas^ ^ 
(’45) AIR 1945 Bom 45: (218 Ind Cas 154) 

(Prs 24, 


Mt. Manphul Bai. Appellant v. Ladhuram. Edun y Mt Bechunj (8 wR S ;7f.'FB) 

Respondent. (Pr 7) 

Second Appeal No. 459 of 1949, D/- 2-1-1952. Q1) 2g CaJ ?8; Cal w N 483 ) (Pr 13) 

(a) Civil P C (1908), S. 11 — First suit dis- (’08) 35 Cal 353: (7 Cal L J 470) (Prs 12, 20, 21) 

missed on preliminary point of non-joinder of (’26) AIR 1926 Cal 1053: (97 Ind Cas 209) 

Bf'fiirSSSS “ SSfSi -“So <’32) AIR .332 Cal ,62: (136 ,„d Cas Ag ^ 

" wlTtne first suit for ran, and eioot- CW A,R ,333 Cal 732: „53 UO.M ^ 

ment was dismissed on the preliminary ^ 35 ) g Mad 83 (Prs 21, 22) 

ground that one G being mentioned in the ( > 13) 2l ind Cas 15: (25 Mad L J 379) (Pr 21) 

rent note being a necessary party was not ( > 15) 27 ind Cas 989: (AIR 1915 Mad 1215) 

joined in spite of the order by the Court, (P r 21) 

the subsequent suit for the same relief ( » 2 7 ) AIR 1927 Mad 273: (100 Ind Cas 40) 
based on the same rent note, after joining (Pr 22) 

G as pro forma defendant is not barred by (’31) AIR 1931 Mad 147: (129 Ind Cas 449) 
res judicata, the decision in the first suit (Pr 32)' 

not being on merits. (Para 29) (’35) AIR 1935 Oudh 385: (154 Ind Cas 1029; 

Moreover if in the abovef case the first ( . 37) AIR 193 7 0 udh 505: (171 Ind Cas 84) 30) 

suit was instituted in the Munsifs Court, ,p r 3Q , 

and the second suit which included the ( , 43) AIR 1943 0udh 338; (18 Luck 683 FB) 
cause of action which could not be included ,p r 2 g) 

in former suit and could not be splitted. m) AIR 1938 Pesh 49: (177 Ind Cas 555) 
being of a higher valuation was instituted (p r 31 j 

in the Court of Civil Judge, the decision in (1776 ) 2 Smith’s L. C.. 10th Edn., 713 (Pr 11) 

Xn S Xt re ^ a ,L d Xni h , e ‘nlrSfX RANAWAT J.: This is the plaintiff’s second 

X iniirX har cX ih a PPeal a S a »nst the judgment of the District 

rt hpfn 1 nnt comX* Jud 2 e . Sawai Jai P ur Gangapur, dated the 7th 
U «f X? a £ot compete:nt to take September 1949, by which the decree of the 

cognisance of the later suit. Case law re- first Court was set aside and the suit of the 

viewed. (Paras 20, 29) plaintiff was dismissed with costs. 

Anno: Civil P. C., S. 11 N. 79, 80, 105. ( 2 ) Manphul Bai. widow of Lalchand. filed 


--- —-- —• v*-/ maiipuui oai, wiuuw oi jL,aicnana, niea 

(b) Contract Act (1872), S. 45 — Rent note a suit against Ladhuram and Gulab Bai in the 

describing M as owner of house — G also in- Court of the Civil Judge, Jaipur City, on the 

flndpH OtlH r? ncrri K *» ri <> c aMavIi, In a O If^th C\ f MAimmKflr 1 Oi O frtr- nin .1 r 


eluded and described as elderly lady of house 
— Tenant agreeing to pay rent to M and obtain 


- - - —----t-• , vu vilt 

15th of November 1943 for ejectment and for 
rent in respect of a shop for three years 


— M.x.ttau* abiccuig w v&y reni iu ana ouiain « duup ior mree years 

receipt from her — M and G are not joint amounting to Rs. 1800/-. The rent was 
lessors — Payment of rent to G and accept- claimed from 28th October 1940 to 27th Octo- 
ance of the same by her, do not discharge ber J. 94 ? at the rate of Rs - 600/- per annum on 
tenant. (Paras 30, 34) the basi * °f a rent note executed by Ladhu- 


Anno: Contract Act, S. 45 N. 2. 


ram on the 27th of August 1938, which is Ex. 21 
on the record. The shop in respect of which 


(O Evidence Act (1872), S. 116 - Tenant rent and ,a* LTmeTly’HS? 
frand 1 landlord ’ s t,Ue » there is tiff is situated in Johri Bazar, Jaipur l City P and 

X ?’ ^? ion ° r “representation - Tenant is admittedly said to have been the property 
widow b R A hls « eath succe eded by of one Chhogalal, who died in the month of 

Pr?* , JT Tcnant . executing rent note in Chart in Sambat year 1957 leaving behind him 
° f . B rent to her — He can- his widow Mohar Bai and an adopted son 

A d V • i lUe ‘ a . (Paras 30 ’ 33) A h “?tt Phulchand died in the month of 

Anno. Evidence Act, S. 116 N. 9. Asarh in Sambat year 1967 leaving behind him 

. B -. K - Bhargava and M. B. L. Bhanmva fnr o.!.A do ^ e m ° ther Mohar Bai and his widow 


not deny her title. (Paras 30.^) Phulchand « dtedin" theTo^Vof 

Anno. Evidence Act, S. 116 N. 9. Asarh in Sambat year 1967 leaving behind him 

B. K. Bhargava and M. B. L. Bhargava for (Slab^'i* ***** i£ 0ha J and his widow 

E? ‘S ™ ft. 
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of the suit as a co-promisee and Manphul Bai 
not having been joined as one of the defen¬ 
dants in spite of the order of the Court in that 
behalf the suit of the plaintiff was not main¬ 
tainable. The plaintiff Manphul Bai after the 
decision of that case filed this suit against 
Ladhuram impleading Gulab Bai as a pro 
forma defendant. No relief was claimed against 
Gulab Bai but a decree was claimed for rent 
and ejectment against Ladhuram only. The 
basis of this suit is a rent note executed by 
Ladhuram, which is marked Ex. 21 and which 
is dated the 27th August 1938. A copy of thus 
6 ocument appears at p. 37 of the paper book. 
This rent note has been addressed both to Man¬ 
phul Bai and Gulabbai but Manphul Bai has 
been described as the owner of the property 
and Gulab Bai as an elderly lady in the 
family. A notice for ejectment was given by 
the plaintiff to Ladhuram and on his failing to 
vacate the shop this suit was filed. 


Ladhuram contested the suit on the ground 
that the rent note Ex. 21 even though executed 
by him was so executed on account of fraud. 
He pleaded that Gulab Bai was the owner of 
the shop and he had paid the rents in respect 
of the shop to Gulab Bai for the period for 
which the plaintiff had filed the suit. It was 
also stated on his behalf that the plaintiff alone 
could not serve a notice of ejectment without 
joining Gulab Bai with her. Gulab Bai also took 
the same defence as was taken by Ladhuram 
and she admitted that Ladhuram nad been 
paying rent of this shop to her and that there 
was nothing due against Ladhuram on account 
of rent of this shop. She also denied the 
adoption of Lalchand and it was pleaded on 
her behalf that the plaintiff Manphul Eai had 
no locus standi to sue in respect of the dis¬ 
puted shop which was claimed by Gulab Bai 
to be her property which, she alleged, she in¬ 
herited from her husband, Phulchand. 

(3) The trial Court held that Lalchand’s 
adoption was proved and the plaintiff, the 
widow of Lalchand. was the owner of the pro¬ 
perty. Gulab Bai who was held to be the adop¬ 
tive mother of Lalchand, had no interest in 
the property except her claim for maintenance. 
Consequently, the suit of the plaintiff was de¬ 
creed in full against both the defendants - so 
far as the amount of rent was concerned and 
against Ladhuram only for ejectment. On appeal, 
the learned District Judge set aside the decree 
of the first Court on the ground that the suit 
of the plaintiff was barred by S. 11 of the Civil 
Procedure Code. He also held that the plain¬ 
tiff failed to prove the adoption of Lalchand to 
Phulchand. 


(4) In this appeal it has been contended on 
behalf of the appellant that the ^^r appel¬ 
late Court was wrong in holding that the sJit 
was barred by the provisions of Section 11 oi 
the Civil Procedure Code and the following 
reasons have been stated in this behalf. 

1. That the present suit is of a valuation 
which it was not competent for the Court of the 
Munsif which decided the former suit to enter¬ 
tain. The decision of the former suit be ng of 
a Court which was not competent to entertain 
the present suit cannot bar the decision of the 
present suit. 

2 . that the former suit was decided merely 
on the ground of non-joinder of the parties & 
the suit not having been decided on merits 
its decision cannot bar the decision of this suit. 


° n Ir \^ ep L y the above argument of the 
appellant it has been pleaded by the opposite 
side that even though the present suit being 
of a higher valuation could not have been en¬ 
tertained by the Court of Munsif, which decid¬ 
ed the previous suit, yet as the cause of action 
of the present suit is divisible, decision of the 
issue in the previous suit that Gulab Eai was 
a compromisee for the purposes of the rent 
note Ex. 21 should be considered final, barring 
the decision of the same issue in this suit by 
virtue of Section 11, C. P. C. Further it has 
been added that the former suit was dismissed on 
account of non-joinder of the parties but the 
point had been decided in that suit as bet¬ 
ween the plaintiff and Ladhuram regarding the 
effect of the rent note which was the basis of 
the former suit and is also mainly in dispute 
in the present suit. 

(6) Section 11 of the Civil Procedure Code 
runs as follows: 

"No Court shall try any suit or issue in which 
the matter directly and substantially in issue 
has been directly and substantially in issue 
in a former suit between the same parties 
or between parties under whom they or any 
of them claim, litigating under the same title 
in a Court competent to try such subsequent 
suit or the suit in which such issue has been 
subsequently raised, and has been heard and 
finally decided by such Court.” 

(7) In the case of ‘RUN BAHADUR SINGH 
v. LUCHO KOER\ 11 Cal 301, which was a case 
under the Civil Procedure Code of 1877, their 
Lordships of the Privy Council approved the 
observations of Sir Barnes Peacock in the case 
of 'MT. EDUN v. MT. BECHUN', 8 W R 175 
(FB), which was a case relating to Sec. 2, 
C. P. C. of 1859. which were as follows: 

“The judgment of a Court of concurrent juris¬ 
diction directly upon the point is as a plea, 
a bar, or has evidence conclusive between 
the same parties upon the same matter di¬ 
rectly in question in another Court.” 
and “Concurrent jurisdiction” was further ex¬ 
plained by Sir Barnes Peacock as follows: 

“In order to make the decision of one Court 
final and conclusive in another Court, it must 
be the decision of a Court which would have 
had jurisdiction over the matter in the sub¬ 
sequent suit in which the first decision is 
given in evidence as conclusive.” 


(8) In the case of 'MISSER RAGHUBAR- 
DIAL v. SHIVBUX SINGH', 9 Cal 439, the 
Privy Council observed that: 

"In their Lordships' opinion it would not be 
proper that the decision of a Munsiff upon 
(for instance) the validity of a will or of 
an adoption, in a suit for a small portion of 
the property affected by it, should be con¬ 
clusive in a suit before a District Judge or 
in the High Court, for property of a large 
amount, the title to which might depend upon 
the will or adoption.by taking con¬ 

current jurisdiction to mean concurrent as 
regards pecuniary limit as well as the sub¬ 
ject-matter this evil or inconvenience is 
avoided.” 

(9) Their Lordships further observed in the 
case of 'RANG BAHADUR v. LUCHO KOER. 11 
Cal 301 (PC), at the position of law under Sec¬ 
tion 2 of the Civil Procedure Code of 1859 as 
interpreted by Sir Barnes Peacock was the 
same as was defined by Section 13 of^ Act X 
of 1877. Their Lordships deserved in this con¬ 
nection as follows: 
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"But their Lordships state that if the 
case had arisen under the law as it existed 
before the statute, consisting of the previous 
somewhat imperfect statute supplemented by 
the general law, their decision would have 
been the same, and they do .not construe the 
Act of 1877 as having altered the law.” 

(10) Section 11 of Act V of 1908 is almost 
In the same terms as S. 13 of Act X of 1877. 
The law in this behalf has not been changed by 
the new Civil Procedure Code and the obser¬ 
vations of their Lordships of the Privy Coun¬ 
cil in 'RANG BAHADUR v. LUCHO KOER', 11 
Cal 301 (PC), still are good law even under 
the provisions of the Civil Procedure Code of 
1908. It may further be mentioned that in 'll 
Cal 301 (PC)’, their Lordships further observed 
as follows: 


"If this construction of the law were not adopt¬ 
ed, the lowest Court in India might deter¬ 
mine finally, and without appeal to the High 
Court, the title to the greatest estate in the 
Indian Empire.” 

(11) In the case of 'GOKUL MANAR v. 
PUDMA NAND SINGH', 29 Cal 707 (PC), the 
appeal was dismissed by their Lordships of the 
Privy Council on the merits but their Lordships 
noted in the judgment the following very im¬ 
portant observations which have been different¬ 
ially interpreted subsequently by the various High 
Courts in India: 

"The appeal therefore fails on the merits, and 
it is not necessary for their Lordships to de¬ 
cide whether the decision of the Revenue 
Officer can be pleaded as res judicata on the 
issue as to ‘GOKUL MANDAR'S' status. They 
wiU only observe in reference to arguments 
addressed to them that under Section 13 of 
the Civil Procedure Code a decree in a pre- 
vious suit cannot be pleaded as res judicata 
in a subsequent suit, unless the Judge by 
whom it was made, had jurisdiction to try 
and decide, not only the particular matter in 
? lso the subsequent suit itself, in 
which the issue is subquently raised. In this 
respect the enactment goes beyond Section 13 
of the previous Act X of 1877, and also, as 
?P.P ea , rs t0 , the £ Lordships, beyond the law 
^ 15 * down by the Judges in the 'DUCHESS 

2 c k SS n ’ s „? as £' (1776) 2 smith? 

'C \1 th . E<ln. 713. They will further ob- 
? e ™. that th ® essence of a Code is to be ex- 
}l a H^l ve on th * matters in respect of which 

of d a Jud» h tA ’ and is not the province 
a J V dge 10 disre gard or go outside the 

construction/’ enaCtment acc ° rding true 

ci 1 353 I th?22 0 ^v, UT V ' BABAN RAUT\ 35 
that 353, the facts of the case briefly stated were 

KETSk 40 C . : A brought a 

the Munsif ^ and othe «, in the Court of 

perty coSevTS t p ° ssess £ n ot pro ' 

granted bv R tn k; 0 an< * j° ^ ave kobala 
suit was , vendee set aside: the 

b , y B in the 

ration of his titu »Tf^ W e ' tor a decla ' 
a certain property * ™* ght ' a ? na ahare 
covered hv tbo a P? 1 ^ 1011 of which was 


or at least it was so with respect to that por¬ 
tion of the disputed property, which was the 
subject-matter of the previous litigation.” 

(13) It was held by a Division Bench of the 
Calcutta High Court consisting of Stephen and 
Mukherjee JJ. that the suit was not so barred. 
Stephen J. in his judgment, distinguishing the 
case of ‘BHUGWANBUTTI v. A. H. FORBES’, 
28 Cal 78, proceeded to observe as follows: 

“In a previous suit before a Munsiff the de¬ 
fendant had sued for a refund of what he 
had paid for road and public works cess, and 
the suit was decreed on the ground that the 
plaintiff was not liable to pay the cesses at 
the enhanced rate claimed. It was held that 
the plaintiff in the second suit could not join 
a cause of action on which he had been pre¬ 
viously defeated, with new causes of action; 
and that such an action amounted to an eva¬ 
sion of Section 13. In the present case it 
was not open to the plaintiff to divide his 
cause of action as he might have done in the 
former case. By Section 43 he was compel¬ 
led to include the whole of the claim which 
he was entitled to make in respect of the 
cause of action. The land he sued to recover 
was all held under one title according to nis 
case. He might, it is true, have omitted the 
land which was the subject-matter of the ac¬ 
tion before the Munsif, and it may be argued 
that this was not the land he was entitled 
to make a claim in respect of. But this argu¬ 
ment is not of sufficient force to induce me 
to extend the principle of the decision to a 
case where the facts differ so essentially. 
The principle makes an apparent, though nbt 
a real, inroad on the meaning of Section 13. 
To extend it as suggested in this case would, 
in my opinion be making the inroad a real 
one.” 


(14) Mukherjee J. in his judgment referred 
to the observations reproduced above in 'GO¬ 
KUL MANDAR v. PUDMA NAND’, 29 Cal 707 
and placed reliance on them in deciding the 
case on the point of res judicata. 

(15) In ‘DRUPAD CHANDRA v. D1NDU- 
MOYI DASI\ AIR 1926 Cal 1053, suit was 
brought for a declaration that certain proper¬ 
ties were debutter and for an injunction to res¬ 
train the defendants from interfering with the 
plaintiff’s possession therein. A previous suit 
was*mstituted before the Munsif for recovery 
of possession by the plaintiff of a portion of 
the properties which are covered by the deed 
of dedication. It was held in that suit that the 
dedication was invalid and accordingly it was 
urged m the subsequent suit, & further that in 
any case the previous decision operates as res 
judicata so far as the portion of the debutter 
properties covered by that suit is concerned, 
it was held that as the pecuniary value ol the 
subsequent suit was beyond the jurisdiction of 
the Munsif who tried the previous suit the 
Munsif had no jurisdiction to deal with the re- 
lief sought in the subsequent suit with the re¬ 
sult that the prior suit did not operate as res 
judicata with regard to the matters at issue 
in the subsequent suit. At the same time It 
was aiso he!d that so far as the property dealt 
within the previous suit was concerned that 

fhnt S nn n t 0per ?^ d as res j udicata with regard to 
that portion of the property only. The same nrin- 

c*Pfe was followed in ‘PRIYNATH v KAl T 

do^Ta’t AIR 1932 “ 
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“Where a decision has been given by a com¬ 
petent Court in a previous suit regarding 
part of the claim in the subsequent suit and 
Where both the suits are between the same 
parties and the causes of action relating to 
part of the claim are the same that much part 
of the claim should be excluded from the 
subsequent suit being barred by the principle 
of res judicata and in determining whether 
the Court giving decision was competent to 
try the subsequent claim on the same cause 
of action, the value of the part of the claim 
adjudicated upon ought to be deducted from 
the value of the entire claim on that cause of 
action in the subsequent suit.” 

(16) In ‘SEKANDAR ALI v. SADARUD- 
DIN\ AIR 1935 Cal 792, the case law was 'dis¬ 
cussed in detail on the point of res judicata 
and it was observed by a Division Bench as 
follows: 

“The section (Section 11, C. P. C.) speaks of 
the trial of a suit as also the trial of an issue 
and lays down a rule under which the trial 
of a suit or the trial of an issue has to be 
regarded as barred; & the section makes it 
perfectly clear that the competency of the 
Court which tried the previous suit or issue 
in the previous suit depends upon its juris¬ 
diction to try the subsequent suit.The 

question is as to whether the relevant issue 
having been decided in the previous suit, 
there is a bar to the trial of that issue in 
the present suit, or whether the previous suit 
itself having been decided, the present suit 
or any part of it is barred by the principle 
of res judicata.” 

(17) The Court after quoting the passage re¬ 
produced above from the judgment of their 
Lordships in ‘MISSER RAGHUBARDIAL v. 
9HIVBUX SINGH’, 9 Cal 439. proceeded to 
note that the observations of their Lordships in 
that case were not ignored in the subsequent 
revision of the Code of Civil Procedure inter¬ 
preting the terms of Section 11, C. P. C. and 
held that 

“So far therefore as the trial of an issue is 
concerned, even though in the previous suit 
it had been decided but decided only by a 
Court which had no jurisdiction to entertain 
a subsequent suit, the decision, in our opin¬ 
ion, can never be regarded as operating as 
res judicata when the same issue arises in 
subsequent suit.” 

(18) As regards the second point of the trial 
of a suit, the law was thus laid down by the 
judgment in this case: 

“If a suit is instituted for recovery of posses¬ 
sion on declaration of title in respect of a 
small bit of land upon the allegation that the 
plaintiff has been dispossessed and a deci¬ 
sion is arrived at by the Court on question 
of the plaintiff’s title and that decision is 
against the plaintiff, it sometimes happens 
that after that decision has been delivered 
the plaintiff institutes another suit including 
therein not only the land from which he had 
been previously dispossessed and in respect 
of which he had previously instituted the 
suit and had failed, but a much large quantity 
of land. He gets the suit instituted in dif¬ 
ferent Court, a Court of higher grade, and 
attempts to get a different decision from that 
Court on the question of title. With regard 
to cases of this description it has been decid¬ 
ed that it is not open to the plaintiff to take 


such a course but that the subject-matter of 
the previous suit in which an adverse deci¬ 
sion had been passed against him should be 
excluded from the subsequent suit and that 
the subsequent suit can only go on with re¬ 
gard to a subject-matter which did not form 
the subject-matter of the previous suit.” 

(19) Analysing the principles underlying the 
above statement of law, the Court went on to 
say that 


“a party who has lost in one Court cannot 
be permitted to add causes of action or pra¬ 
yers for reliefs in another suit for the pur¬ 
pose of swelling the valuation of his suit and 
claim that the decision in the former suit 
does not operate as res judicata. But it ap¬ 
pears that his subsequent suit proceeded 
upon a cause of action which did not exist 
at the date of the previous suit, or if that cause 
of action existed it was one which he could 
not have availed of at that time, having re¬ 
gard to the nature of the suit as it then was, 
the fact that he had now instituted a suit 
embracing the entire cause of action with 
the result that his suit was of a higher value 
would justify him in claiming that the de¬ 
cision in the earlier suit was not operative as 
res judicata. If it is possible to treat the 
entire cause of action upon which the latter 
suit is founded as divisible and if in the 
earlier suit one of the component parts of 
the case of action was relied upon, then the 
previous decision will stand as a bar to the 
extent of the matter involved in the earlier 
suit.” 

(20) In the light of the aforesaid decisions 
of the Privy Council and the Calcutta High 
Court if the facts of this case are examined on 
the point of res judicata it would appear that 
the former decision cannot operate as res judi¬ 
cata. It is an admitted fact that the pecuniary 
value of the present suit is beyond the jurisdic¬ 
tion of the Munsif’s Court, which decided the 
previous suit. It may be said that the issue 
pertaining to the interpretation of the rent note 
which was the basis of the former suit was 
decided in the previous suit and the same issue 
is reagitated in the present suit which is in 
respect of not the same cause of action but the 
cause of action which arose to the plaintiff 
subsequently to the decision of the previous suit. 
The plaintiff in the present case has sued for 
arrears of rent for three years subsequent to 
the period for which rents were claimed in the 
previous suit. It cannot under the circum¬ 
stances be said that any portion of the cause of 
action of the present suit was the subject-mat¬ 
ter of the causes of action of the previous suit. 
The observations of their Lordships of the judi¬ 
cial Committee in ‘RANG BAHADUR v LU- 
CHO KOER’, 11 Cal 301 (PC), which have been 
quoted above have a direct bearing. In case, 
the previous decision is held to be a bar to the 
subsequent suit in the present the circumstan¬ 
ces of the present case, grave consequences 
would follow and as a result Courts *•£ small 
jurisdiction would determine finally the ques¬ 
tion regarding title to large properties, which 
cannot be the intention of the law. The cause 
of action of the present suit cannot be regard¬ 
ed as divisible as it was not open to the plain¬ 
tiff to leave any portion of the cause of action 
under the provisions of order 2, Rule 2 of the 
Civil Procedure Code This view is supported 
by the judgment in ‘SHIBO RAUT v. BABAN 
RAUT\ 35 Cal 353. Similarly the principles 
that have been discussed in ‘SEKANDAR ABI v. 
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SADARUDDIN’, AIR 1935 Cal 792 which 
have been referred to above also lead to 
the same conclusion that under the circum¬ 
stances* of this case the cause of action cannot 
be regarded as a divisible one, nor can it be 
said on the other hand that the plaintiff has 
joined several causes of action in this suit. The 
learned counsel of the respondent has tried to 
show that as rent becomes due after the ex¬ 
piry of each month under the terms of the rent 
note a separate cause of action arises in favour 
of the plaintiff each month and these distinct 
causes of action are joined together in the pre¬ 
sent suit. This argument ignores the orovision 
of O. 2, R. 2, C. P. C. 

Even though a separate cause of action may 
be available to the plaintiff each month she 
cannot, even if she so desires, file separate suits 
for each of such causes of action after more 
than one of such causes of action had arisen 
unless she_is prepared to abandon some of them. 
It may be that the plaintiff by waiting for three 
years raised the value of the suit so as to 
make her suit cognizable by a Court of higher 
jurisdiction but merely on account of delay in 
filing her suit she cannot be penalised by treat¬ 
ing her cause of action to be divisible when 
under the provisions of Order 2, Rule 2, :j. P. C. 
it is not open to her so to split his causes of 
action. No portion of the cause of action of 
the present suit formed the subject-matter of 
the previous suit and consequently no question 
for excluding any portion of the cause of ac¬ 
tion of the plaintiff's present suit on account 
of the previous suit. Both the suits were bas¬ 
ed on the same rent note and the decision re¬ 
garding interpretation of the rent note in the 
previous suit cannot be regarded as final for 
purposes of the present suit and the decision 
of the first Court cannot in the meaning of 
Section 11, C. P. C. be a bar to the decision of 
the same issue in this suit, because 
the present suit was not within the 
■competence of the Court which decided 
the previous suit. This is the conclusion which 
•would be arrived at in view of the decisions of 
the Calcutta High Court referred to above and 
the observations of the Privy Council in cases 
arising under the former Civil Procedure Code. 
The Madras High Court has however taken a 
different view. 

(21) The Madras High Court has interpreted 
ot their Lordships in ‘GOKUL 
MANDAR v. PUDMA NAND\ 29 Cal 707 (PC), 
differently than what has been understood by 
those observations by the Calcutta High Court 
m the cases that have already been discussed 
ab° V e. Vide SHIBO RAUT v. BABAN RAUT\ 
35 Cal 353. In ‘T. RAMAN v K P 
MANA kk AL;. 27 Indian Cases 989 (Mad)! 
Sad as lva Aiyar J. said that the obser- 
vauons of their Lordships in ‘29 Cal 707 (PCV 

findtaffS i% CriticiSm ™ an ob i ection tha t the 
finding of a Revenue Officer in a revenue case 

was not the subse <l u ent suit which, 

«nn oSa thi the revenue Officer’s Jurisdic- 
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which was within the jurisdiction of the Court, 
which tried the first suit. He quoted in sup¬ 
port of his view the judgment of Sir \rmold 
White C. J. in 'RANGANATHAM CHETTY v. 
LAKSHMIAMMAL’, 21 Ind Cas 15 (Mad), thus. 
"Although taking all the causes of action to¬ 
gether, the second suit may be said to be 
outside the jurisdiction of the original Court, 
still if the specific question be within the ju¬ 
risdiction of the original Court and was de¬ 
termined by the original Court, it is no 
answer to say that the whole suit was beyond 
the jurisdiction.” 

(22) In ‘PATTRACHARIAR v. ALAMELU- 
MANGAI AMMAL’. AIR 1927 Mad 273 the de¬ 
cision in ‘PATHUMA v. SALIMAMMA’. 8 Mad 
83, was followed. It may be pointed out that 
with due respect to the' Hon’ble Judges of the 
Madras High Court, who decided the case re¬ 
ferred to above it appears that the view taken 
by that Court is not in keeping with the obser¬ 
vations of their Lordships in ‘GOKUL MAN¬ 
DAR v. PUDMA NAND\ 29 Cal 707 (PC) and 
it is also contrary to the express terms of Sec¬ 
tion 11, C. P. C. itself which requires that the 
Court which decided the previous suit or the 
issue must be a Court competent to try suck 
subsequent suit or the suit in which such issue 
has been subsequently raised. If a Court tried a 
suit or an issue was not competent to enter¬ 
tain the subsequent suit or the suit in which 
such issue has been raised, its decision would 
not have the effect of res judicata in a subse¬ 
quent suit. 

(23) The Bombay High Court has also adopt¬ 
ed the same view as was taken by the Calcutta 
High Court in the cases referred to above in 
‘RAMDAYAL v. JANKIDAS', 24 Bom 456. In 
that case Jankidas filed a suit against Ram- 
dayal for Rs. 3152/- being the amount of one 
instalment due in a bond. The suit was heard 
and decided by a Subordinate Judge of th£- 
Second Class who decreed the amount claimed. 
The plaintiff then brought another suit against 
the same defendant in the Court of a Subordi¬ 
nate Judge of the First Class to recover Rs. 
6526/- being the amount of two instalments due 
in the same bond. In the second suit the de¬ 
fendant raised the same contention as in the 
former suit. It was held by a Division Bench 
of the High Court of Bombay consisting of 
Parsons and Ranade JJ. % that the decision in 
the first suit did not operate as res judicata in 
the second suit as the Court that tried the first 
suit had no jurisdiction to try the second suit. 
In another case ‘VYANKAT AWACHIT v. ON- 
KAR NATH', AIR 1921 Bom 434, a Division 
Bench consisting of Macleod C. J. and Shah J. 
observed that 

“A decree in a previous suit cannot be plead¬ 
ed as res judicata in a subsequent suit un¬ 
less the Judge by whom it was made had 
jurisdiction to try and decide, not only the 
particular matter in issue, but also the subse- 

raised ” Uit * n which the issue is subs equently 

4 GOKUL MANDAR v. PUDMA NAND' 29 Cal 
707 (PC), was relied upon in this case/ 
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But it is not open to a plaintiff to evade the 
bar of res judicata by joining several causes 
©f action against the same defendant or de¬ 
fendants in a subsequent suit instituted in 
a Court of higher pecuniary jurisdiction. 
Where a decision has been given by a com¬ 
petent Court in a previous suit, regarding 
part of the claim in the subsequent ;uit, and 
between the same parties, then so much of 
the claim which is common to the two suits, 
should be excluded from the subsequent suit 
as barred by the principles of res judicata.** 

(25) The decision in 'SHAMAJI NARAYAN 
v. GOVINDA*. AIR 1945 Bom 45, referred to 
above supports the view expressed in ‘3EKAN- 
DERALI v. SADARUDDIN*. AIR 1935 Cal 792. 
Thus, it would be clear that the view taken by 
the Calcutta High Court is not different from 
the view of the High Court of Bombay. 

(26) Mr. Bhargava has cited the case of 
•MAQSOOD ALI v. HUNTER’, AIR 1943 Oudh 
338, a Full Bench case, in which there was a 
difference of opinion among the Judges compos¬ 
ing that Bench. Bennett J. wrote the majo¬ 
rity judgment with which Thomas C. J., Gulam 
Hussain and Agarwal JJ. agreed. Madeley J. 
gave a dissenting judgment. The facts briefly 
stated in so far as they related to the question 
of res judicata were that Mr. Hunter, Liquida¬ 
tor of tiie Bank of Upper India purchased Bhil 
Wal estate at an auction-sale and was sued by 
the plaintiffs for a declaration of their rights 
in respect of their maintenance allowances and 
for arrears of such allowances for one year. 
The suit was decreed and the decision was up¬ 
held by the Oudh Chief Court. Subsequently 
the same plaintiff filed another suit against the 
same defendant to recover arrears of the main¬ 
tenance allowance for a period subsequent to 
the period for which the previous suit had been 
filed. The question then arose whether the pre¬ 
vious decision operated as res judicata in the 
subsequent suit as regards the objection raised 
by the defendant in the previous suit. The par¬ 
ties contested the appeal inter alia in the Oudh 
Chief Court on the basis of the general prin¬ 
ciples of res judicata and the case was refer¬ 
red to a Full Bench and one of the questions 
which was referred was as below: 

“Whether the general principles of res judi¬ 
cata can be applied to the case.” 

(27) Dealing with this question Bennett J. 
extensively discussed the decisions of Calcutta, 
Bombay, Madras and Lahore High Courts. The 
parties conceded that if Section 11 does not ap¬ 
ply the general principles of res judicata can¬ 
not apply because they would be excluded by 
the terms of Section 11. He therefore pro¬ 
ceeded to examine the principles of res judicata 
under Section 11 of the Code of Civil Procedure 
and observed: 

"It is clear from S. 11 that the Court which 
tried the earlier suit must be competent to 
try the later suit in which the same subject- 
matter is in issue and the question for con¬ 
sideration is whether the word 'suit* (which 
is not defined in the Civil Procedure Code) 
can be construed in the section as meaning 
a part of a suit. Many of the cases in which 
this construction is adopted suggest that the 
more literal construction would lead to un¬ 
reasonable and even absurd results. The diffi¬ 
culty is enhanced by certain observations (of 
an obiter nature) made by their 
Lordships of the Judicial Committee in *GO- 
KUL MANDAR v. PUDMA NAND\ 29 Cal 
707 (PC) (at pp. 342 and 343) ” 


(28) The learned Judge then proceeded to 
discuss 'GOKUL MANDAR v. PUDMA NAND’ 
29 Cal 707 (PC) and the various authorities 
of the Calcutta, Bombay, Madras, Allahabad 
Lahore and those of Oudh Chief Court. He then 
observed: 


Reference is made to some of the cases cited 
above, and it is said that if it is possible to 
treat the entire cause of action upon which 
the later suit is founded as divisible and, if 
in the earlier suit, one of the component parts 
of the cause of action was relied on, then the 
previous suit will stand as a bar to the ex¬ 
tent of the matter involved in the earlier 
suit. It will be seen from this survey of the 
principal authorities on the point that they 
mostly favour a liberal construction of the 
words of Section 11 under consideration. On 
grounds of common sense, there certainly ap¬ 
pears to be no reason why, when the matter 
has been decided by a Court of competent 
jurisdiction, the decision should not be re¬ 
garded as conclusive between the same par¬ 
ties when the question arises again in a dif¬ 
ferent suit, though that suit as a whole could 
not be tried by the Court which decided the 
earlier suit. In the present case the decision 
in the earlier suit was that * the plaintiffs 
were entitled to annual maintenance of a cer¬ 
tain amount as a charge upon the property. 
The jDnly reason why the later suit was 
brought in a higher Court was that arrears 
amounting with interest to over Rs. 2000/- 
were claimed. There is no good reason in my 
opinion why the decision as to the right of 
maintenance arrived at in the earlier suit 
should not be regarded as conclusive between 
the parties, the only question to be decided 
on that view in the later suit being whether 
the arrears claimed were in fact due. 1 would 
therefore answer the question referred by 
saying that the principle of res judicata en¬ 
unciated in Section 11, Civil Procedure Code 
can be applied to the present case (at page 
346) ” 

(29) The majority decision referred to above 
has proceeded on a liberal and commonsense 
construction of the term “suit” in 
Section 11 of the Code of Civil 
Procedure, but it is evident that the view 
adopted by that judgment is opposed to the 
observations of their Lordships of xhe Privy 
Council in 'GOKULMANDAR v. PUDMA- 
NAND*. 29 Cal 707 (PC), and even if these ob¬ 
servations were obiter, yet the value of the 
observations of their Lordships of the Privy 
Council could not be minimised on that account 
alone. A Court of inferior jurisdiction would 
if the view expressed by Bennet J. is excepted 
be capable of deciding rights and title to very 
large and valuable properties which cannot be 
regarded to be the intention of the legislature, 
when the jurisdiction of such Courts is limited 
to suits of small value only in the present 
case, the Munsif’s Court which decided the pre¬ 
vious suit was not competent to entertain the 
subsequent suit because the subsequent suit 
was of higher value than the one which could 
be taken cognizance of by that Court and on 
this account the decision of the Munsifs Court 
regarding interpretation of the rent note cannot 
operate as res judicata. Further, it may be 
noted that the subject-matter of the present 
suit cannot be regarded as divisible because it 
is not open to the plaintiff to bring separate 
suits for the component parts of the subject- 
matter of this suit. The decision of the lower 
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appellate Court which was passed on the point 
of res judicata does not appear to be correct. 

Moreover, the decision in the former suit was 
on the basis of non-joinder of the parties and 
jn that decision the Court interpreted the rent 
note only in so far as it was necessary to 
decide the question of the necessary parties to 
the suit. The Court did not decide the case 
on merits and it cannot therefore be said that 
the decision of that case operates as res judi¬ 
cata in this case. In 'CHIMANLAL GANPAT- 
RAM v. NATWARLAL MAGANLAL’, AIR 
1935 Bom 131, it was held that where the Court 
refused to consider the merits of the case at 
all and dismissed the suit upon the threshold 
for misjoinder of causes of action and for mis¬ 
joinder of parties, the decision did not operate 
as res judicata. 

(30) It has been seen above that the decision 
of the Jaipur High Court cannot be regarded 
as barring the issue about the interpretation 
of the rent note Ex. 21 in the present suit. 
The rent note therefore shall have to be eya- 
mined and interpreted correctly to find out 
whether the inclusion of the name of Gulab 
Bai in it would have the effect of making 
Gulab Bai and Manphul Bai both co-lessees. Ex. 
21 purports to be a rent-note which is executed 
by Ladhuram son ofDaulat Ram Ahir of 
Jaipur, who is defendant No. 1 in the present 
case, in favour of both Gulab Bai who is des¬ 
cribed as the widow of Phulchand Sarogi and 
Manphul Bai, widow of Lalchand, who is des¬ 
cribed as the adopted son of Phulchand. The 
executant Ladhuram after giving the descrip¬ 
tion of the shop which, he says, was already 
in his possession agreed to pay Rs. 50/- per 
month as rent. Further on in this rent note 
Ladhuram has described the capacities of both 
Manphul Bai and Gulab Bai by saying for the 
former as the owner of the property and the 
latter as an elderly lady of her family. He 
has also entered in Ex. 21 a term that he would 
regularly malte payments of the rent every 
month and would obtain a receipt thereof from 

;f e M, Wn l r 1 of T,^ e u Shop - The learned counsel 
*i phu ha i a wed that as Manphul 
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stood by such vague terms. The execution of 
Ex. 21 is admitted by the defendant Ladhuram 
but he has raised an objection that it was so 
executed on account of fraud but he has failed 
to prove the existence of fraud. Earlier rent 
notes of the same shop have been brought on 
the record of this case. Ex. 18 is the first rent 
note which was executed by Ladhuram and 
Chotey Lai in Sambat year 1983. The second 
rent note is Ex. 23 which was executed by 
Ladhuram only, in Sambat 1986. Thereafter. 
Ex. 24 was executed by Ladhuram in favour of 
Lalchand in Sambat year 1989. After the death 
of Lalchand a notice dated the 31st May 1938 
was served on Ladhuram on behalf of Man¬ 
phul Bai through her agent Gopichand for ar¬ 
rears of rent and ejectment, which is Ex. 16 on 
the record of this case. 

After the notice (Ex. 16) was served Ladhu¬ 
ram, it appear^, executed the rent note Ex. 21 
which is the basis of this suit. Ladhuram was 
let into possession of this shop by the first rent 
note Ex. 23 which was in favour of Lalchand, 
the husband of Manphul Bai. Ladhuram, wh* 
is a tenant of Manphul Bai is under these cir¬ 
cumstances estopped from challenging the title 
of his lessee. Section 116 of the Evidence Act 
provides that no tenant of immovable property 
or person claiming through such tenant shall 
during the continuance of the tenancy be per¬ 
mitted to deny that the landlord of such tenant 
had at the beginning of the tenancy a title t* 
such immovable property; and no person wh* 
came upon any immovable property by the 
license of the person in possession thereof shall 
be permitted to deny that such person had a 
title to such possession at the time when such 
license was given. In ‘MT. SAJJO v. 3ASDEO- 
PRASAD’, AIR 1937 Oudh 505, it has been laid 
down that no tenant can deny the title of his 
landlord, unless he can prove fraud; coercion, 
misrepresentation or mistake. In the present 
case though fraud was pleaded Ladhuram 
failed to prove it, and in this appeal the plea' 
? f fraud has not been pressed. Though Ex. 211 
is not a lease deed and it is only a rent note , 1 
yet the relationship between the plaintiff and 
Ladhuram has been clearly proved to be that 
of a landlord and a tenant. Ladhuram has 
aiso remitted his status to be that of a tenant 
A1 ^ V ' SANSIDHAR', AIR 1935 Oudh 
385, it has been held that 

Section 116 relates also to tenancies other 
than those in which the tenant was first let 
into possession and the principle of the sec¬ 
tion would be the same whether a man was 
let into possession or whether he has conti- 
™i ed , J" such possession by specific agree¬ 
ment between himself and his landlord." 

L h i s decision was based on the autho- 
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V. CHARAT SINGH’, AIR 1938 Pesh 49. it has 
been observed that 

“Once a tenant admits the title of his landlord 
and acknowledges that he is the person to 
whom he shall pay the rent. Section 116 will 
apply and it does not make any difference 
whatsoever whether the landlord has pa; him 
into possession or whether the tenant has 
merely attorned to him. Of course it is open 
to every tenant to prove that he attorned 
under coercion or as a result of fraud, mis¬ 
representation or mistake; but subject to this 
modification every tenant is estopped from 
denying the title of his landlord when with 
. open eyes he has attorned to him and has 
admitted that he was entitled to receive the 
rent” 

(32) It is argued on behalf of Ladhuram that 
Lalchand was a minor at the time the property 
was leased to him on behalf of Lalchand and 
consequently no lease was created. ‘GOV1NDA 
KURUP v. BEEKKIT. AIR 1931 Mad 147 and 
’INDIAN COTTON CO.. LTD. v. RAGHUNATH 
HARP, AIR 1931 Bom 178, have been cited in 
support of this argument. It may be pointed 
out that even though Lalchand may have been 
a minor at the time Ladhuram was fi*$t let 
into possession yet he attorned to Manphul Bai 
after the death of Lalchand knowing full well 
that Manphul Bai was the widow of Lalchand 
and he executed a rent note in which he ac¬ 
knowledged Manphul Bai to be the owner of the 
property. Under these circumstances Ladhu¬ 
ram cannot be allowed to resile from his aver¬ 
ment in the rent note. In 'KRISHNA PRASAD 
v. BARBONI COAL CONCERN LTD.*, AIR 
1937 PC 251, it has been laid down that: 

“Section 116 of the Evidence Act does n*>t deal 
or profess to deal with all kinds of estoppel 
or occasions of estoppel which may arise be¬ 
tween landlord and tenant. It deals with one 
cardinal and simple estoppel and states it 
first as applicable between landlord & tenant 
& then as between licensor 6c licensee, a 
distinction which corresponds to that be¬ 
tween the parties to an action for renc and 
the parties to action for use and occupation. 
The section postulates that there is a tenancy 
still continuing that it had its beginning at 
a given date from a given landlord. It pro¬ 
vides that neither a tenant nor any one claim¬ 
ing through a tenant shall be heard to deny 
that that particular landlord had at that date 
a title to the property. The section applies 
against the lessee, any assignee of the term, 
any sub-lessee or licensee. What all such per¬ 
sons are precluded from denying is that the 
lessor had a title at the date of the lease and 
there is no exception even for the case where 
the lease itself discloses the defect of title. 
The principle does not apply to disentitle a 
tenant to dispute the derivative title of one 
who claims to have since become entitled to 
the reversion, though in such cases there may 
be other grounds of estoppel, e. g., by attorn¬ 
ment, acceptance of rent etc. In this sense 
it is true enough that the principle only ap¬ 
plies to the title of the landlord who “let the 
tenant in” as distinct from any other ceison 
claiming to be reversioner. Nor does the 
principle apply to prevent a tenant from 
pleading that the title of the original lessor 
has since come to an end.” 

(33) Ladhuram, in the present case is there¬ 
fore estopped from disputing the title of Man¬ 
phul Bai who was admitted by him in the rent 
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note to be the owner of the property. It i s 
c t ase both the parties that the shop 
belonged to Chhogalal who adopted Phulchand 
as his son After the death of Phulchand. it 

a ”. I( L ? u ! a u the widow of Phulchand. 
adopted Lalchand, whose adoption is disputed 
in the present case both by Ladhuram and by 
Gulab Bai. Lalchand left behind him his widow 
Manphul Bai. who is the plaintiff in this case. 
Uuchand was the person in whose name La¬ 
dhuram executed the first rent note when he 
was let into possession during the minority of 
Lalchand. The relationship of landlord and 
tenant continued even after Lalchand attained 
majority and after Lalchar.d’s death when Man¬ 
phul Bai had served a notice to quit against 
Ladhuram he executed the rent note Ex. 21 6c 
was allowed to continue in possession with the 
consent of Manphul Bai. In such circumstances 
Section 116 of the Evidence Act would apply 
and Ladhuram would be estopped from ques¬ 
tioning the title of Manphul Bai. Even i hough 
an issue has been framed regarding the adop¬ 
tion of Lalchand, it is necessary to decide that 
issue in the present suit. Gulab Bai is a pro¬ 
forma defendant and no relief is claimed against 
her. Ladhuram cannot challenge the title of 
Manphul Bai and as such the relief sought by 
the plaintiff can be granted to her against La¬ 
dhuram without going into the question of Lal- 
chand’s adoption. The learned lower Court has 
also held that it was not necessary for the purpo¬ 
ses of this case to determine the validity of Lal- 
chand’s adoption. But at the request of both 
the parties it went on to decide this issue as 
well. In this Court the learned counsel of the 
appellant has admitted that it is not necessary 
for the purposes of this case to go into the ques¬ 
tion of Lalchand’s adoption. No opinion is 
therefore expressed as regards the validity of 
Lalchand’s adoption in this case. Gulab Bai 
has strenuously contested the issue of adoption 
of Lalchand but it would be improper to decide 
that issue in the present case. 

(34) Gulab Bai has admitted that she had 
received the arrears of rent for the period for 
which Manphul Bai has brought this suit but 
she could not have given the discharge to La-| 
dhuram regarding rent of the shop, which be¬ 
longed to Manphul Bai as per rent note Ex. 21. 
Ladhuram could not elect between the two 
ladies and pay rent to any one of them, when 
it was expressly stipulated in the rent note thatf 
he would pay rent to the owner of the pro¬ 
perty only, who was described as Manphul Bai. 

(35) In conclusion, it may be stated that the 
decision of the Jaipur High Court cannot be 
regarded as having the force of res judicata. 
As per terms of the rent note Ladhuram is liable 
to pay rent of the disputed shop to Manphul 
Bai and he is estopped from denying her title 
to the property. The question of the validity 
of adoption of Lalchand is not necessary to be 
decided in this case. 

(36) The appeal of Manphul Bai is allowed 
with costs and a decree is passed against Ladhu¬ 
ram for arrears of rent amounting to Rs. 1800 
and for ejectment. 

(37) SHARMA J.: I agree. 

R.G.D. Appeal allowed. 
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(JODHPUR BENCH) 

WANCHOO C. J. AND BAPNA J. 

Balmukan and others, Appellants v. Slate. 
Criminal Appeal Nos. 90, 91, 95, 96 of 1950, 
D/- 10-12-1951. 

(a) Evidence Act (1812), Ss. 24 and 133 — 
Retracted confession accused can corroborate 
statement of prosecutrix which is true and 
vice versa in case under S. 376, I. P. C. 

The statement of the prosecutrix in a 
case under S. 376 of the Penal Code does 
not stand on the same footing as statements 
of witnesses brought in under S. 288 of the 
Criminal P. C., and there is no reason why 
the statement of the prosecutrix if true, 
should not be held to corroborate the re¬ 
tracted confession of the accused and vice 
versa. So far as the statement brought on 
the record under S. 288 is concerned, it is 
damned by the fact that the maker of it-has 
gone back on it. But this is not so in the 
case of the statement of a prosecutrix, 
which is believed to be true. 27 Cal 295; 
AIR 1927 Pat 257, Distinguished. (Para 13) 
Anno: Evidence Act, S. 24 N.9; S. 133 N. 8, 11. 

(b) Criminal P. C. (1898), S. 238 — Charge 
under S. 366 A, I. P. C. — Accused cannot be 
convicted under S. 366. 

It is not possible to convict under S. 366. 
Penal Code on a charge under S. 366 A, for 
S. 366 cannot be a minor offence as 
compared to S. 366 A and also inasmuch as 
a charge under Section 366 has cer¬ 
tain elements which are not present in a 
charge under S. 366 A. Under S. 366 A, a 
girl below the age of 18 years has to be in¬ 
duced by any means whatsoever to go from 
any place with the intention that such girl 
may be forced or seduced to illicit inter¬ 
course with another person. Under S. 366, 
on the other hand, there has to be a kid¬ 
napping or abduction, which introduces cer¬ 
tain elements which are not to be found 
in S. 366 A. (P r 16) 

Anno: Criminal P. C., S. 238 N. 1, 2. 

ri ; , „5 ll ,« od ' (I860), Ss. 362 and 361 - 

JJ? “uu 16 y J ea " of a ^ e willing by going 
out with accused for sexual intercourse — No 

'"f" inducement -- There is no abduction 
- Since there was no Intention of taking away 
the girl from guardianship of father, there 
is no kidnapping. (pkra l"? 

Anno: Penal Code, S. 362 N. 2. 4; S. 361 N. 2. 
BenaI Code (1860), S. 375 -Girl not 

ssjtrstf Sm s? szl *— 

. „ (Para 17) 

Anno: Penal Code, Ss. 375 and 376 N. 1 . 

(e) Penal Code (1860). S mo a 


against other accused but not against A A 
can be convicted under S. 109, when char™ 

•%ss ssr ss saswuu 


Where the case is covered by Ss. 236 and 
237 of the Code of Criminal Procedure, and 
the accused has notice of all the facts 
which go to make up the charge of abet¬ 
ment. he can be convicted of the charge of 
abetment, even though the charge framed 
against him was only of the substantive 
olTence. Where the evidence as to the 
charge of abetment of the offence of rape 
was all before the Court in the statement 
of the girl, on which evidence the accused 
could have been charged of an offence under 
S. 376 read with S. 109 for abetting the 
offence of rape by other accused. The ac¬ 
cused can be convicted under S. 376 read 
with S. 109. Case law reviewed. 

(Paras 31. 32) 

Anno: Criminal P. C., S. 236 N. 8; S. 287 
N. 1; Penal Code, S. 109 N. 7. 

(f) Penal Code (1860), S. 376 — Sentence — 
Girl of immature age — Accused given in addi¬ 
tion sentence of whipping. 

In cases of rape of girl of immature age. 
it is desirable that a sentence of whipping 
should also be inflicted. (Para 35) 

Anno: Penal Code. Ss. 375 and 376 N. 6. 
Harak Lai, for Appellants; Sumar Dan, for 
the State. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’25) AIR 1925 PC 130: (26 Cri L J 1059) 

(P rs 27 32) 

(’27) 49 All 120: (AIR 1927 AU 33: 27 Cri’L J 
1U8) (Prs 23, 26) 

(’35) AIR 1935 All 935: (37 Cri L J 247) 

(’48) AIR 1948 All 168: (49 Cri L J 168^ ^ 

(’74) 11 Bom HCR 240 ipj ?2) 

(’99) 27 Cal 295 (Pr o 

(’30) 34 Cal W N 198: (AIR 1929 Cal 807: 31 
Cri L J 570) /p r oav 

3 T 6 Cal W N 595: (AIR 1932 Cal 455: 33 
Cri u J 720) /p r o«\ 

(’10) 33 Mad 264: (11 Cri L J 49) (Prs 21 '2 
(]12) 23 Mad L J 722: (15 Ind Cas 85) (Pr 22 
j.JJj *}g 1944 Nag 192: (46 Cri L J 80) (Pr 27 
( 47) AIR 1947 Nag 113: (47 Cri L J 968) 

(’27) AIR 1927 Pat 257: (28 Cri L J 497) 28> 

$;> fig, 1 , 94 , 7 350: (25 Pat 562) (Pr 29) 

1 <FB)) Cri L J 676 ‘ (AIR 1915 Low Bur 39 

c - J- : These are four connect- 
ed appeals from the same judgment of the 
Sessions Judge of Jodhpur in a case under 
m °* the tadia n p e na l Code. Appeals 
c°®j. 90 a nd 96 ar e by Balmukan, 91 by 
Surjia, and 95 by Sanwaria. 

(2) The prosecution story was briefly this 
Mt. Ramjot a young girl of about 14 years of 
°? e l. lia , d , gone * rom her house In Mochian-kl- 
ghati, Jodhpur City, at about 11 am on thn 
2»d of Moy, 1949, 'with food for & b °"C 
Naraln wno was working i n the ‘karkhnnA* 
Narain Das s inside SoJatl Gate iXSu* ° f 
pedant to sold to hove L, hj oSK 
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who deals in gas lamps, and at whose shop 
Sanwaria appellant used to work. She there¬ 
fore, went to the ‘karkhana’ of Narai n Das 
and left the food she had brought for her bro¬ 
ther there, and came back to Sanwaria, who 
was waiting outside with a cycle. Sanwaria 
then took her to the public park; but theie 
was no gas lamp there, and she enquired where 
she had to go for the gas lamp. Sanwaria told 
her that it was a short distance away, and 
thus enticed her away to a place near e 
aerodrome. There the two of them sat down 
under a *neem’ tree, and the girl again asked 
Sanwaria why she had been brought there. 
Sanwaria told her that he would have sexual 
intercourse with her; but the girl refused to 
agree to this. 

At this stage, Surjia appellant appeared on 
the scene, and asked Sanwaria why he 
had brought the girl there, and threatened to 
telephone to the police. Sanwaria then begged 
Surjia not to take this course, and told him 
that he could also have sexual intercourse with 
the girl. The girl, however told both that she 
would not agre e to thi s sort of thing. There¬ 
upon both of them lifted her, and took her 
to a bath room in the Racecourse Bungalow 
nearby. There the third appellant Balmukan, 
who has some job in that Bungalow, met them, 
and it is said that Sanwaria offered him also 
that he could have sexual intercourse with 
the girl. Thereafter the girl was first raped 
by Sanwaria, then by Balmukan, and. finally 
by Surjia. It is said that every time one man 
finished intercourse with her, sh e wanted to 
get out- from the bath-room, but was forced 
back into the bath-room so that the next man 
may rape her. The result of this was that she 
began to bleed profusely from her private parts. 
She is said to hav e screamed for help; but no 
one came to the Bungalow. 

It is said that a fourth man had come to 
the scene, and had rebuked the appellants, 
who had told him that he could also have 
sexual intercourse with the girl; but that mor 
declined the offer, though h e did nothing to 
help the girl. The clothes of the girl got blood 
stained, and so Sanwaria made her wash her 
cloths and take bath, and thereafter the clo¬ 
thes were allowed to dry in the sun, and then 
she put them on, and left th e place with San¬ 
waria. As she was unable to walk on accou.it 
of the bleeding from her private parts San¬ 
waria put her on th e handle of his cycle after 
some distance, and brought her Up-to a 'pyaa* 
on the Ratanada Road, and left her there. The 
girl asked Sanwaria what sh e should say to 
her mother about the bleeding. Sanwaria ad¬ 
vised her to tell her mother that she had fallen 
down, and had thereby got injured. 

The girl was eventually taken home by some 
persons who live near the pyao. On arrival 
at her house, she told her mother that she had 
been injured by a fall. She was then taken to the 
Ummaid Hospital, where she gave the same story 
of (being?) injured to the lady doctor. The 
lady doctor, however, was not satisfied with 
this story of the girl,* & eventually her father 
Champa Lai made a vague report in the thana 
on the 7th or 8th of May, 1949. Thereafter, a 
head constable went to the Hospital, and asked 
the girl to tell the truth. She then came out 
with the story, which has been narrated above. 
Thereafter Sanwaria was produced before the 
girl, who identified l)im to be th e person who 


had taken (her?) away. Later, an identification 
parade was held, in which the girl correctly 
loentitied the other two appellants also, namely 
Balmukan & Surjia. All the three appellants 
confessed, & their confession were recorded by 
the Sub-Divisional Magistrate Jodhpur x and 
thereafter the case was sent up for trial to 
Court. 

(3) All the three appellants pleaded not guilty, 
and said that they had been falsely implicated 
by the police. 

(4) The main evidence in this case consists 
of the statement of th e girl, Mst. Ramjot, and 
th e retracted confession of the three appellants. 
Before we deal with the legal questions raised 
by learned counsel for th e appellants w e would 
like to consider whether the evidenc e of the 
girl can be believed. Her evidence may be 
divided into three parts namely, (1) about what 
happened before she reached the Race-Course 
Bungalow, (2) what happened at the Race¬ 
course Bungalow, and (3) what happened after 
the Racecourse Bungalow. 

(5) Learned counsel for the appellants urges 
that the statement of the girl should not be 
believed because of the discrepant statements 
sh e has made about the first part, namety, 
what happened before she reached the Race¬ 
course Bungalow. Her first statement to the 
police in this connection was that she had been 
threatened by Sanwaria, and practically taken 
away by force from near Sojati Gate. In the 
Committing Magistrate’s Court she, however, 
said that Sanwaria invited her to go away with 
him for sexual intercourse, and she, therefore, 
went with him. It was for the first time in the 
Sessions Court that she said that sh e had been 
enticed away by a trick that she would be paid 
for carrying a gas lamp. It seems to us that Oie 
statement which she made in the Committing 
Magistrate’s Court, is th e truth, and that is 
why these discrepancies have appeared about 
this part of th e story. If we remember, the 
subsequent conduct of this girl, namely, her 
asking Sanwaria what excuse she should give 
for the bleeding, and her not coming out with 
the true story for five or six days and her in¬ 
sisting that she had been otherwise injured, 
tfiere can be no doubt that she had gone away 
with Sanwaria that morning in order to have 
sexual intercourse with him. She changed her 
statements on this point, but the truth came 
out in the Committing Magistrate’s Court. We 
are, not therefore, prepared to disbelieve her 
because of these discrepancies, particularly 
when she had come out with the truth on one 
occasion. Som e allowance must be made for a 
girl of fourteen also in such circumstances. 

(6) So far as the second part of the story 
i s concerned, namely, what happened at the 
Racecourse Bungalow, the statement that she 
has made appears to us to b e correct, except 
perhaps that part of it where she sajd that she 
was taken away by force by Sanwaria, for N 
appears that she was willing to have sexual 
intercourse with Sanwaria. We see no reason 
to disbeljev e her statement that she was not 
willing to have sexual intercourse with the 
other two, namely, Balmukan an d ~ u F£ ia ; 
whom she did not know from before, and that 
shp came out of the bath-room after the inter¬ 
course with Sanwaria, and was then forced 
back into the room, so that the other two ap¬ 
pellants might rape her. 


im 
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(7) As for th Q third part of the story also, 
there seems no reason for disbelieving her 
statement, for what she has said has been cor¬ 
roborated by other witnesses as to her being 
taken in a tonga from the ‘pyao’ and as to in¬ 
jury to her private parts. We are, therefore, 
of opinion that the statement of this girl, Mst. 
Ramjot, is substantially true, except for the 
part where she suggests that Sanwaria had 
taken her away by a trick and that the inter¬ 
course with Sanwaria was against her will. 

(8) It is, however, urged by learned counsel 
for the appellants that even if we believe the 
evidence of thi s girl, it would not be safe to 
convict the appellants on her statement a s she 
is the prosecutrix, and there is no corrobora¬ 
tion available of her statement. Particular 
stress is laid on the fact that she made no com¬ 
plaint immediately after the incident, and that 
it was only after five or six days that she 
cam© out with the story of rape. That attitude 
of her is, however, understandable, because she 
did not want to implicate Sanwaria with whom 
she had gone willingly for sexual intercourse. 
It seems to us that she did not come out with 
the full story because she wanted to shield 
Sanwaria, as is clear from the fact that she 
asked him what e*cus e she should giv e to her 
mother. It was only when the medical exami¬ 
nation showed that it could not be a case of 
injury, and when the polic© tackled her, that 
she came out with the full story. 


(9) The corroboration in this case consists only 
of the retracted confessions made by the three 
appellants. These confessions were recorded on 
the 13th of May, after each of th e appellants 
had been given a warning as required by law. 
The appellants were brought into th e Magis¬ 
trate's Court at 11-30 a.m., and were kept there 
till about 3 p.m., and it wa s after that that the 
confessions were recorded. The Magistrate also 
said in his evidence that he enquired whether 
the police had threatened them into making 
th e confession, and they said, “No". It seems, 
therefore, that th e appellants had ample oppor¬ 
tunity to think over matters whil e they were 
waiting in th e Court room of th e Magistrate 
for about four hours before their confession 
were recorded. We are, therefore, not prepared 
to believe that these confessions were made 
by the appellants because of any threat or in¬ 
ducement by the polic© or anyone else. They 
appear to us to be voluntary confessions, and a 
comparison of the three confessions would 
show that they are, more or less, similar on 
facts which would be within th e common know¬ 
ledge of three appellants, and thus appear to 


(10) In his confession, Sanwaria said that 

S. th . e intimately, and had one day s 

k i° i. er to hav « se *ual intercourse \ 

S2 JS5?i, then ,. re * used - 0n the 2nd 
May, the girl herself suggested that they sho 

a walk. He, therefore, came to 

ho G t at V 'l her ! efrl was waiting for r 
and he took her towards the aerodrome Tl 

sat down near the Race-course Bungalow 

S„" ot And Proper opportunity, and were 

ttL?t en ^ SUI o a appellant ra* them 
p^k them to the Race course Bungalow, wh 

appellant met them. These two s 
Seated that Sanwaria could carry out his 

jffSrjSS C °c ld h !, ve Watercourse with 1 
and thereafter Sanwaria had sexual lntercou 


with the girl. H e was folUowed by Balmukan, 
and Balmukan was followed by Surjia. She 
did not bleed on the first occasion; but after 
Surjia had intercourse with her. she began to 
bleed from her private parts. Thereafter, he 
took her oil Ids cycle, and left bar near tho 
police Lines. 

(11) The confession of Surjia was that » 
saw Sanwaria going with a girl on his cycle. 
After a short distance, Sanwaria sat down on 
the road with the girl, and they began to cut 
jokes with each other; but on seeing Surjia, 
they got up to go away. He then asked them 
who they were. The girl told him that she 
was a Mochi and Sanwaria was a Nai. Surjia 
then asked them to accompany him, as he 
would get them arrested after telephoning to 
the police. Then he took the two of them to 
the Racecourse Bungalow, where they met Bal¬ 
mukan Farrash. Surjia then told Balmukan 
that he wanted to telephone, and also informed 
him about the girl and Sanwaria. Balmukan 
then asked these people to sit down. Then 
Sanwaria told them that he had brought the 
girl for sexual intercourse, and Surjia suggested 
that Sanwaria should begin it, and they would 
follow. So Sanwaria first took the girl to ihe 
bath-room, and had sexual intercourse with 
her. He was followed by Balmukan, and Sur¬ 
jia followed Balmukan. Surjia saw some 
bleeding, and said that he would not have 
sexual intercourse wi h the girl. The other 
two, however, insisted that he should also have 
sexual intercourse with her. So he had to go 
and have intercourse with the girl. Then the 
girl was brought out, and had a bath and San¬ 
waria took her away. 


(12) I n his confession, Balmukan stated that 
Sanwaria and Surjia brought the girl to the 
Racecourse Bungalow. Surjia called him, and 
h e asked Sanwaria why he had brought the 
girl. Sanwaria said that he had brought her 
for sexual intercourse. The girl was then taken 
to a room, where there was a telephone. San¬ 
waria first had intercourse with the girl. Then 
Balmukan went for intercourse, but could not 
succeed on account of his own physical incapa¬ 
city, and came out after a few minutes. Then 
Surjia went into th e room. Shortly after Sur¬ 
jia came out, and said that the girl was bleed¬ 
ing, and was taking a bath. Thereafter, San¬ 
waria left with the girl. 

(13) These statements appear to us to be 
true except that Surjia and Balmukan tried to 
slur their own part in the affair. They clearly 
corroborate the statement of the girl as to com¬ 
mission or rape on her by Balmukan and Sur¬ 
jia. So far as Sanwaria is concerned, we have 
already said that the intercourse by him was 
with the consent of the girl. Learned counsel 
however, urges that a retracted confession can¬ 
not be used to corroborate the statement of 
the girl, because such a confession itself re¬ 
quires corroboration. H e relies on ‘OUEFN 
EMPRESS v. JADUB DAS’, 27 Cal 295 and 
•DEVENDRA BHATTACHARYA v. EMPEROR- 
AIR 1927 Pat 257. I n th e Calcutta case it was 
held that it was not safe to convict an accused 

S n „n^ W V etr , a J, tetd confessl °n standing by 
itself uncorroborated, or on th e statements of 

witnesses brought in under S. 288 of the Cri¬ 
minal Procedure Qxie without independent 

f? I T°)* >rat j ng testimony, nor could these two 
be joined together and held as mutually corro- 
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borating each other so as to justify a convic¬ 
tion based on them. * We are, however, of opi¬ 
nion that the statement of the prosecutrix in 
a cas e under S. 376 of the Indian Penal Code 
does not stand on th e same footing as state¬ 
ments of witnesses brought in under S. 288 of 
the Code of Criminal Procedure, and there 
is no reason why the statement of the prosecu¬ 
trix if true, should not be held to corroborate 
the retracted confession of the accused and vice 
versa. So far as the statement brought on the 
record under S. 288 is concerned, it is damned 
by the fact that the maker of it has gone back 
on it. But this is not so in the cas e of the 
statement of a prosecutrix, which is believed to 
be true. 

(14) The Patna case gives no reasons of its 
own, and merely relies on the Calcutta case 
cited above. But the facts in the Patna case 
were that the prosecution wanted to corroborate 
one retracted confession by another retracted 
confession, and it was held that this could not 
be allowed. In the case before us, the prose¬ 
cution does not want us to corroborate the re¬ 
tracted confession of one accused by the re¬ 
tracted confession of the other. What we are 
asked to do is to treat the statement of the 
prosecutrix as the corroboration of the retract¬ 
ed confession of each of the accused as against 
aim, and to treat the retracted confession of 
each accused as corroboration of the statement 
of the prosecutrix as against that particular 
accused. We see no reason why this cannot 
be done, and these two cases do not go against 
the view which w e ar e taking. These confes¬ 
sions, therefore, corroborate th e statement of 
the girl that she had to submit to sexual inter¬ 
course with the three appellants that day at 
the Race-course Bungalow. 

(15) The next question is whether th e ap¬ 
pellants have been rightly convicted. So far 
as Balmukan and Surjia are concerned, we are 
satisfied that th e girl bad not consented or 
agreed to sexual intercourse with them, and 
they committed rape on her. We are n ^t im¬ 
pressed by that part in the confession of Bal¬ 
mukan where he said that he was physically 
unable to have sexual intercourse with the 
girl, because We are satisfied that the girl’s 
statement on this point is true; nor are w e im¬ 
pressed by that part of the statement of Surjia 
wher e he said that h P was forced to have 
sexual intercourse with th e girl by the other 
two appellants. It seems to us that th e girl 
had gone with Sanwaria to have a good time, 
and Surjia took advantage of it and threatened 
Sanwaria with exposition. Thereupon Sanwaria 
suggested to him also to have sexual intercourse 
with the girl, though th e girl was unwilling. 
They then went to the Race-course Bungalow, 
of which Balmukan was chaukidar, and he ap¬ 
parently agreed to th P use of the bath-room 
in the Bungalow, and th e consideration was 
that he should also have sexual intercourse 
with the girl. But w P are satisfied that the 
girl was not willing to have sexual intercourse 
with these two appellants, namely, Surjia and 
Balmukan, and they hav e been rightly convict¬ 
ed under S. 176 of the Indian Penal Code. 

(16) We now turn to the case against San¬ 
waria. He has been convicted under Ss. 376 
and 366 of the Penal Code. He was not charged 
under S. 366, but under S. 366A, and the con¬ 
tention of learned counsel is that under these 


circumstances he could not b e convicted under 
S. 366. There is force in this contention inas¬ 
much as a charge under S. 366 has certain ele¬ 
ments which are not present in a charge under 
S. 366A. Under S. 366A. a girl below the age 
of 18 years has to be induced by any means 
whatsoever to go from any place with th e in¬ 
tention that such girl may be forced or seduced 
to illicit intercourse with another person. Un¬ 
der S. 366, on the other hand, there has to 
be a kidnapping or abduction, which introduces 
certain elements which are not to be found in 
S. 366A. We are, therefore, of opinion that 
it is not possible to convict under S. 366 on a 
charge under S. 366A, for S. 366 cannot be 
said to be a minor offence a» compared to S 
366A. Further, we may add that it cannot lie 
said that the girl was either kidnapped or 
abducted in this case. There was no abduction, 
because we are satisfied that the girl was not 
compelled by force or induced by any deceitful 
means to go with Sanwaria. There was no 
kidnapping either, even though the girl is be¬ 
low the age of 16 years, because there never 
was any intention of taking the girl out of the 
guardianship of her father and what the two 
of them waited was to go away for a short 
time in order to have a good time. The con¬ 
viction, therefore, of Sanwaria under S. 366 
cannot stand. 

(17) The next question is whether his con¬ 
viction under S. 376 can stand. So far as that 
is concerned, we have already said that the 
intercourse with him was with consent. It is, 
however, urged on behalf of the State that the 
girl is below the age of 14, and her consent 
is, therefore immaterial. We have looked into 
the evidence regarding the age. It is true 
that the medical evidence suggests that the age 
of the girl was about 13 years; but that evi¬ 
dence is not conclusive. Th e mother of the 
girl certainly said that she was 13; but she 
could not give the year of her birth. The 
statement of the father of the girl suggested 
that she might even be 15 or 16. In this state 
of the evidence, we are not prepared to hold 
fRat the girl was necessarily under 14 and in 
this view of th e matter, her consent would pro¬ 
tect Sanwaria so far as an offence under S 
376 of the Indian Penal Code is concerned. 


(18) Lastly, it has been urged on behalf of 
:h e State that in any case Sanwaria can be 
convicted under S. 37(j read with S. 114 of the 
Penal Code for abetment of rape. Learned 
counsel for the appellants, however, urges that 
as there was no charge of abetment, Sanwaria 
'annot be convicted under S. 376 read with S. 
109 or 114 of the Penal Code. There has been 
lifference of opinion in the High Courts whe- 
;her a person can be convicted of abetment 
>n a charge of substantive offence; but the 
naiority opinion is that this can be done under 
certain circumstances. 

(19) The earliest case on the subject is 
REG v. CHAND NUR’, 11 Bom H C R 240. 
[ n that case it was held that it was not open 
to a Court to find a man guilty of the abetment 
)f an offence on a charge of the offence itself. 
rh e reason for this view was -that when a 
person was accused of an offence, he might 
not be conscious that he would have to meet on 
mputation of collateral circumstances const)- 
•iitmrf oKofrrwmf nf it. which Hlifjht D 0 QUlt 6 
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distinct from the circumstances constituting 
the offence itself. 

(20) This case was considered in a Full 
Bench of the Lower Burma Chief Court in 
•S P. GHOSH v. EMPEROR*, 16 Cri L J 676 
(L B). It was explained that that case merely 
amounted to this that where the charge for 
the substantive offence did not give proper 
notice to the accused of what he had to meet 
it would not be correct to convict the accused 
of abetment. It was also held that that deci¬ 
sion was no authority for the proposition that 
an accused charged with an offence could 
not, in any case, be convicted of abet¬ 
ment of the offence. Where therefore, 
the charge for the major offence pave 
full notice to the accused of all the cir¬ 
cumstances alleged against him, conviction for 
abetment would not be improper even though 
there was no charge of abetment. 

( 21 ) The Madras High Court in ‘PADMANA- 
BHA PANJIKANNAYA v. EMPEROR’, 33 Mad 
264, held that a person charged with the sub¬ 
stantive offence could not be convicted of the 
offence of abetment of that offence. 

(22) In a later case, ‘SUBBAYYA v. EM¬ 
PEROR*, 23 Mad L J 722, however, it was 
pointed out by Sundara Aiyar J. that ‘PAN- 
JIKANNAYA’S CASE*, 33 Mad 264, could not 
be intended to la£ down a universal rule that 
in no case would a conviction for abetment 
be possible where the charge was only of the 
principal offence. The learned Judge went on 
to .say, 

“The question is what were the facts charged. 
If on those facts two charges could be fram¬ 
ed, namely, the commission of the principal 
offence, and the abetment, then by virtue of 
provisions of S. 237, the accused may be 
convicted of th e offence of the abetment 
though it was not charged separately against 
him.” 

(23) The next cas e is ‘EMPEROR v. MAHA- 
BIR PRASAD’, 49 All 120. There it was laid 
down that abetment not being a "minor of¬ 
fence**, S. 238, Cri P. C., would not apply, and 
a person charged with th e offence could not 
be convicted of abetment of it except where 
the case was covered by S. 237, Criminal P. C. 
This would happen, if ther e was no element 
in the abetment, which was not included in 
the charge. Obviously, therefore, this case 
also rests on the basis of notice to the accused 
or the facts which go to make up the charge 
of abetment before the accused ca n be con¬ 
victed of abetment on a charge for th e offence 


< 2 i> The next case is ‘JAN AN AD A CHARA3 
v. EMPEROR*, 34 Cal W N 198. It was he 

that 

a person charged only with a substantiv 
offence ca n be convicted of abetment thereo 
it Jne facts proved justify such convictio 
and be such as were sufficient to give th 
accused notice of allegations of abetment, i 
spite of the absence of a specific charge.** 

The question whether the accused had nolle 
and also the further question whether th e fact 
proved justify the conviction for abetment de 
pended upon the facts of each case. 

(25) This case was followed In *DEBI PRC 
SAD v. EMPEROR*, 36 Cal W N 595, wher 
it was held that an accused person charge. 


with an offence under S. 379, Pena) Code, 
might be convicted under that section read 
with S. 114, although ther e might not have 
been any such charge. The case was held to 
be covered by Ss. 236 and 237 of the Code of 
Criminal Procedure. That was a case where 
a person incited a boy to steal pulley from 
Messrs. Burn and Company and carry it on 
his head. The boy did so, and the person who 
incited the boy, was charged under S. 379. The 
Magistrate, however, convicted him under S. 
279 read with S. 114, as it had not been proved 
that the accused had actually removed the 
pulley. It was held that the boy’s evidence 
gave clear notice to the accused of the facts 
against him, and he could be charged under 
S. 236 of the Cod e of Criminal Procedure in 
the alternative for abetment of the offence, and, 
therefore, his conviction for abetment without 
a charge was correct. 

(26) We may next refer to ‘SAMUEL JOHN 
v. EMPEROR', AIR 1935 All 935. This was a 
case where a person was charged with rape, 
and was convicted of abetment of rape. 
The learned Judge rested the conviction 
under section 238(2) Criminal Procedure 
Code, on the ground that the abetment was 
a minor offence. This is, however, a doubtful 
view, and we have already referred to the 
earlier case in ‘EMPEROR v. MAHABIR PRA¬ 
SAD’, 49 AU 120, where it was held that such 
a case is not covered by S. 238. 


(27) The next case is ‘PROVINCIAL GOV¬ 
ERNMENT v. GOMAJP, AIR 1944 Nag 192. 
In that case a person was charged under S. 
193, but was convicted of abetment thereof, 
and it was held that 

‘‘When an accused is charged under S. 193, 
Penal Code, the Courts are under law not 
precluded from convicting the accused for 
the offence of abetment if they find it esta¬ 
blished. If, however, the evidence adduced 
in support of the charge for the substantive 
offence does not, give notice to th e accused 
of all the facts which constitute abetment he 
cannot be convicted of abetment.” 

Reliance was placed in this case on ‘BEGU v. 
EMPEROR', AIR 1925 P C 130, where a person 
was charged under S. 302 and convicted under 
S. 201 of the Penal Code, and their Lordships 
of the Privy Council relied o n Ss. 236 and 237 
of the Code of Criminal Procedure in that con¬ 
nection. Section 236 was explained in these 
words by their Lordships: 

"A man may be convicted of a n offence, al¬ 
though there has been no charge in respect 
of it, if the evidence is such as to establish 
a charge that might have been made." 

(28) This case was followed in PROVIN¬ 
CIAL GOVERNMENT, C P & BERAR v 
SAJDU 1 , AIR 1947 Nag 113, where the same 
principle was laid down, and reliance was 
placed on S. 237 of the Code of Criminal Pro¬ 
cedure. The principle that was laid down was 
that there wa s no bar in law to convict a per¬ 
son of abetment without a distinct charge if 
the circumstances brought the case under S 
237, and the essential facts which would have' 
warranted the framing of the charge of abet¬ 
ment were all disclosed to th e accused so as 
to give him an opportunity to meet them 

PZROR^AIR^a^p 15 . SH SAH v ‘ EM¬ 
PEROR, AIR 1947 Pat 350. It was held in 


j2y Pajasthan Phoolchand v. Motilal 

this case that the abetment of an offenc. 
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mis case mat me abetment or an oflenc e is should not be enhanced Suriia has hpen 

2?fi- a hm in ° r ° ffenC r W,t f h ‘ n th v , me t aning S tenced t0 years’ rieouro.K 
but a conviction for substantiv 

could be changed into one 

facts were such that the principles of Ss. 236 


and 237 might be applicable, and if no pre¬ 
judice was caused to the accused in hi s defence. 
In this case a person, other than the licensee, 
who could not b e convicted for contravention 
of Cl. 5 of License Form A, Bihar Coal, Sugar 
and Kerosene Oi] Dealers' Licensing Order, 
1942, was convicted of abetment of such con¬ 
travention, applying the above principle. 

(30) The next case, to which w e may refer, 
is ‘CHOTEY v. EMPEROR’. AIR 1948 All 168. 
This case was mainly concerned with the dif¬ 
ference between Ss. 109 and 114 of th e Penal 
Code. The learned Judge doubted if the case 
was covered by S. 114. It was held that it 
was not enough to fram e a charge for the sub¬ 
stantive offence without specifying the special 
circumstances which brought the cas e within 
the purview of S. 114. Eventually, the learned 
Judge held that the conviction of Chotey for 
abetment under S. 109 of the Indian Penal Code 
was illegal, but did not give any particular 
reason for arriving af that conclusion, and there 
was no consideration of Ss. 236 and 237 of the 
Code of Criminal Procedure. 

(31) A review of these authorities, in our 
opinion clearly establishes that where the case 
is covered by Ss. 236 and 237 of the Code of 
Criminal Procedure, and the accused has no¬ 
tice of all the facts which go to make up the 
charge of abetment, h e can be convicted of 
the charge of abetment, even though the charge 
framed against him was only of th e substantive 
offence. We, therefore, propose to examine the 
facts of the present case on this principle. 

(32) The evidence as to the charge of abet¬ 
ment of the offence of rap e was all before the 
Court in the statement of the girl. In the words 

'of their Lordships of the Privy Council in 
•BEGU v. EMPEROR', AIR 1925 P C 130, a man 
can b e convicted of an offence, although there 
has been no charge in respect of it, if the evi¬ 
dence is such as to establish a charge that might 
have been made. In this case, on the evidence 
of the girl, Sanwaria could have been charged 
of an offence under S. 376 read with S. 109 of 
the Indian Penal C r de for abettirg the cffence 
of rape by Surjia and Balmukan. The evi¬ 
dence of the girl is that Sanwaria suggested 
to Surjia, when the latter threatened him, that 
he could also have sexual intercourse with the 
girl, though the girl was not agreeable. Then 
ther e is evidence that after intercourse bet¬ 
ween the girl and Sanwaria, the girl wanted 
to come out of the bath-room, but Sanwaria 
forced the girl to go back to the bath-room as 
another man was coming. We are, therefore, 
of opinion that Sanwaria appellant can be con¬ 
victed of the offence of abetment of rape by 
"Balmukan and Surjia, even though he was not 
charged with it. On the facts, this offence of 
abetment has been proved. 

(33) Ther e is a statement of one witness 
Pabudan in this case, to which we have not 
referred. It is enough to spy that he tried to 
pose as an eye-witness; but his evidence is 
utterly unreliable, and we have placed no re¬ 
liance on it. 

(34) Notice has been issued to all the three 
^appellants to show cause why the sentence 


substantive offence while the offie/fwo S7S, TStaHt; 
for abetment, if the only two years’ rigorous imprisonment. We are 

of opinion that there was no reason for giving 
a Jess severe sentence to Balmukan and San¬ 
waria. Balmukan’s case is equally serious be¬ 
cause it was his duty as Chukidar of th e Race¬ 
course Bungalow to see that it was not used 
for commission of an offence. Instead of that, 
he allowed the use of Bungalow, provided he' 
was also allowed to rape a girl. As for San¬ 
waria, the fact that th e girl was willing to have 
sexual intercourse with him did not giv e him 
any right to abet the other two accused in com¬ 
mitting rape on the girl, when he found that 
h e was in a tight corner, and Surjia and Bal¬ 
mukan were going to hand him over to Ihe 
police. We are, therefore, of opinion that the 
sentence of these two accused should be en¬ 
hanced. 


(35) So far as Surjia is concerned, he has 
been sentenced to four years’ rigorous im¬ 
prisonment. We consider that in cases of rape of 
girl of immature age like this girl, it is desirable 
that a sentence of whipping should also be in¬ 
flicted. We think that in this case a sentence 
of ten stripes should be given to all the three ap¬ 
pellants. We, therefore, dismiss the appeal of 
Surjia, and enhance the sentence passed on 
him, and order that in addition to four years’ 
rigorous imprisonment, he will undergo ten 
stripes under the Whipping Act. 

(36) We also dismiss the appeal of Balmukan, 
and enhance the sentence in his case from two 
to four years, rigorous imprisonment, and also 
sentence him to ten stripes under the Whipping 
Act. 

(37) We partially allow the appeal ot 
Sanwaria, and set aside his conviction under 
S. 366 of the Indian Penal Code. We also set 
aside his conviction under S. 376 of the Indian 
Penal Code, and instead convict him under 
S. 376 read with S. 109 of the Indian Penal 
Code. We enhance his sentence from two 
years’ to four years’ rigorous imprisonment, 
and also sentence him to ten stripes under the 
Whipping Act. 

R.G.D. Order accordingly. 
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SHARMA J. 

Phoolchand, Applicant v. Motilal, Respondent. 
Civil Revn. Petn. No. 278 of 1950, D/- 
11-9-1951. 

Tenancy Laws — Jaipur Tenancy Act 
Ss. 100, 105 and Sch. n, No. 52 — Exclusive 
jurisdiction of Revenue Court — Suit by one 
co-sharer against another for recovery of spe¬ 
cified sum on account of share of profits — 
Jurisdiction of civil Court is barred — Civil 
P. C. (1908), S. 9. 

A suit for a specified sum on account of 
his share of profits, by one co-sharer 
against another, falls under S. 100 of the 
Jaipur Tenancy Act and is consequently 
exclusively triable by a Revenue Court by 
virtue of S. 105 of that Act. Merely be¬ 
cause the plaintiff claims a specific amount 
and does not make a prayer for accounting 
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would not make the suit any other than 
a suit for share of profits. Civil App. No. 

28 of St. 2003, D/- 18-1-1950 (Raj). Foil. 

(Para 2) 

Anno: C. P. C. f S. 9 N. 51. 

K. C. Sanghi, for Applicant; P. D. Mathur, 
for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras. 
(’50) Civil Appeal No. 28 of St. 2003. D/- 
18-1-1950 (Raj) (Pr 2) 


ORDER: This is a revision application by 
th e defendant against th e judgment and decree 
of the Judge, Small Causes, Jaipur City. The 
plaintiff and the defendant are co-sharers in a 
certain property in village Nevta. The plain¬ 
tiff’s case is that th e defendant raised a sum 
of Rs. 237/- from the tenants of the parties, 
out of which the plaintiff is entitled to one- 
third share. He, therefore prayed that a decree 
for Rs. 77/13/9 on account of his share be 
passed. The defendant pleaded, inter alia, that 
the suit was not cognisable by a Civil Court, 
but it was within the exclusive jurisdiction 
of Revenue Courts. The Learned Lower Court 
did not record any finding on this point and 
decreed the suit holding it to be within time. 
The defendant appeals and one of the points 
raised is that the suit was not cognisable by a 
Civil Court 


(2) I have heard the learned counsel for 
both the parties. To my mind th e present suit 
comes under S. 100 of the Jaipur Tenancy Act 
which provides that a co-sharer may sue ano¬ 
ther co-sharer for settlement of accounts and 
for his share of profits. Under S. 105 all suits 
of the nature specified in th e second schedule 
shall be heard and determined by a Revenue 
Court and no Court other than a Revenue 
Court, shall take cognisance of any such suit 
or application based on a cause of action in 
respect of which relief could be obtained by 
means of any such suit or application. A suit 
under S. 100 of the Jaipur Tenancy Act is 
given in schedule 2 at No. 52. The learned 
counsel for th e opposite party admits that the 
parties are co-sharers but he says that the suit 
was neither for settlement of accounts nor for 
the share of profits.»To my mind the suit was 

? share o f profits and it cannot be 

said that jt ceased to be so, because the plain- 
tiff claimed a specified sum o n account of his 

l Te u* nd " ot , mak e ? P ra yer for account- 
mg. It was held by a Division Bench of this 
Court in ‘MOTILAL v. NANULAL* Civ Add 
No. 28 of St 2003 on the ‘18th January1950* 
r Ult /° r a Af spe £ ified sum on account of 
owu har S n* pr ? fits ’ by one co-sharer against 

cy Act r anH r S - 100 „ of the Jai P ur Tenan- 
hv o » d ,s c ° nsec J ue ntly exclusively triable 
by a Revenu e Court. This ruling is bindinc 
upon me, sitting as a single Judge. I find that 

'court W “ excteivel >’ ««>>. by I Revenul 


(3) The application Is allowed, the deer 
of the lower Court is set aside. Let the plS 
b e returned for presentation to the oron 

S , t U from h ?h aPPllCan -; ShaU get 1x13 «*ts throUfi 
out from the opposite party. * 

K,S - Revision allowe 
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RANAWAT AND SHARMA JJ. 

Jahangir Khan, Applicant v. Zahur and 
others. Opposite Parties. 

Civil Revn. No. Ill of 1950, D/- 26-9-1951. 
Stamp Act (1899), S. 36 — Objection In same 
Court — Revision. 

Once a document is admitted into evi¬ 
dence the intention of the legislature is 
that it should not be questioned, at any 
subsequent stage of the same proceeding on 
the ground that the document was not ad¬ 
missible for want of stamp duty. It can¬ 
not be held that if an objection is raised 
by the opposite party soon after the order 
of the lower Court the provisions of S. 36 
should not be considered to be a bar to a 
revision application by him. The prompt¬ 
ness on the part of the opposite party is 
no consideration for ignoring the clear provi¬ 
sions of S. 36. Case law Rel. on. (Para 4) 
Anno: Stamp Act, S. 36 N. 3. 5, 7. 

Sagarlal. for Applicant; Gaffar Ali, for 
Opposite Party. 

Cases referred to: 

(’36) AIR 1936 Cal 556: (63 Cal 1098) (Pr 3)] 
(’29) AIR 1929 Mad 622: (119 Ind Cas 472) 

(Pr 3)’ 

(’37) AIR 1937 Mad 431: (169 Ind Cas 641) 

(Pr 3V 

(’37) AIR 1937 Pat 73: (16 Pat 84) (Pr 3)' 

RANAWAT J.: This is an application in 
revision under S. 115 of the Civil Procedure 
Code against an order of the Civil Judge, Jai¬ 
pur City dated the 9th March, 1950 holding 
that the document which was th e basis of the 
suit was not a pro-note but a n agreement. He 
therefore ordered th e plaintiff to pay the deficit 
stamp duty and on payment of such stamp 
duty held that the document was admissible 
into evidence. The plea of the petitioner in 
this that the lower Court was wrong 

in holding that the document was not a pro¬ 
note. According to him the requirements of 
S. 2 (22) of the Jaipur Stamp Act are satisfied 
in this case as regards th e document which 
is the basis of the suit and it is contended that 
the document ought to have been held to be 
a pro-note. This objection was raised by the 
defendant in th e lower Court and was dis¬ 
allowed. 


(2) A preliminary objection has been raised 
by the opposite party i n this revision that under 
b. 36 of the Jaipur Stamp Act this question 
cannot be re-agitated in revision that the 
document in question is inadmissible into evid¬ 
ence. Section 36 of the Jaipur Stamp Act lays 
down that: ^ 

"where an instrument has been admitted In 
evidence such admission shall not except as 
provided in S. 61 be called in question at any 
stage of th e same suit o r proceedings on the 
ground that the instrument has not been duly 


(3) It is argued by the 
the petitioner that in the 
revision was filed no sooner 
by the lower Court and S. 
not stand in the way of 
counsel on th e opposite side 
on the . authorities in 
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PALLAYA’. AIR 1937 Mad 431; 'VENKATE- 
SWARA IYER v. RAMANATHA DHEEK- 
SHITAR’, AIR 1929 Mad 622; BHUPATINATH 
v. BASANTA KUMAR I DEVI', AIR 1936 Cal 
556 and ‘KRISHANA KUMAR v. MT. JAGPATI 
KUER’, AIR 1937 Pat 73. 

(4) It may be observed that once a docu¬ 
ment is admitted into evidence the intention 
of the legislature is that it should not be ques¬ 
tioned, on any subsequent stage of the same 
proceeding on the ground that the document 
was not admissible for want of stamp duty. 
The learned counsel of the petitioner has not 
been able to cite any authority in support of 
his view directly bearing on this point that 
if an objection is raised soon after the order 
of th e lower Court the provisions of S. 36 
should not be considered to be a bar to such revi¬ 
sion application. The plaintill has. we are told, 
paid the deficit stamp duty and the document 
should be considered to have been admitted 
into evidence by th p lower Court and we are 
of opinion that S. 36 bars the petitioner from 
re-agitating this question in revision. The 
promptness on the part of th e petitioner is no 
consideration for ignoring the clear provisions 
of S. 36 of the Stamp Act. 

(5) The preliminary objection is allowed and 
the revision is dismissed. Parties shall bear 
their own costs of this revision. 

D.H. Revision dismissed. 
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RANAWAT AND SHARMA JJ. 
Omprakash and another, Petitioners v. Bansi- 
dhar and others, Opposite Party. 

Civil Writ Appln. No. 17 of 1950. D/- 18-9-51. 
Houses and Rents — Jaipur Rent Control 
Order, 1947, S. 12 (2) — Duty of appellate 
Court — Dismissal of appeal for default with¬ 
out perusing record — Order is without juris¬ 
diction and can be quashed by writ of certio¬ 
rari — Constitution of India, Art. 226 — Rajas¬ 
than High Court Ordinance (1949), S. 28. 

The provisions of S. 12 (2) of the Jaipur 
Rent Control Order are mandatory and it is 
the bounden duty of the appellate authority 
to send for the record of the case and to 
decide the appeal after perusing such re¬ 
cord and making such further enquiry as 
it thinks fit either itself or through the 
Controller. There is no provision in the 
Jaipur Order of the dismissal of the appeal 
for default of the appellant. The Court 
of the Collector is undoubtedly an inferior 
Court for the purposes of a writ of certio¬ 
rari and is amenable to the writ of Rajas¬ 
than High Court both under Art. 226 of the 
Constitution of India as well as S. 28 of 
the Rajasthan High Court Ordinance. 

Hence, if the collector dismisses the 
appeal for default without perusing the 
Tecord he exercises a jurisdiction not vested 
in him by law and his order can be 
quashed by a writ of certiorari. (Paras 8, 9) 

R. K. Rastogi, for Petitioners; S. N. Saxena, 
for Opposite Party No. 1. 

Cases referred to: 

X'23) AIR 1923 All 175 (2): (24 Cri L J 662) 1 

, .(Pr 7) 


(’30) AIR 1930 Lah 659 (1): (31 Cri L J 979) 

(Pr 7)’ 

(’24) AIR 1924 Pat 376: (24 Cri L J 475) 

(Pr 7V 

(’38) AIR 1938 Sind 171: (39 Cri L J 890) 

' (Pr 7) 

SHARMA J. : Omprakash and his father 
Gappuram have filed this application under 
Art. 226 of the Constitution of India and S. 28 
of the Rajasthan High Court Ordinance, with 
a prayer that all the proceedings by the Rent 
Controller. Jaipur, purporting to be taken under 
S. 10 of the Jaipur Rent Control Order, 1947— 
hereinafter to be referred to as the Jaipur 
Order—and orders of the Rent Controller dated 
the 10th November and 17th November, 1949, 
and 3rd and 6th June, 1950 as well as the orders 
of th e Collector dated the 4th April, and 2nd 
May, 1950 in connection with shop No. 231 
situated in Chaura Rasta, Jaipur City, be quash¬ 
ed and a writ of prohibition be issued not to 
hand over the possession of the said shop to 
Bansidhar, opposite party No. 1, and the seal 
and lock put by the Rent Controller be remov¬ 
ed and the possession of the shop be left to 
the petitioners and also a writ of certiorari or 
any other proper order be issued for the above 
purposes. 


(2) This application has been filed against 
Bansidhar, who is the intending tenant of the 
shop Nathulal, the owner of the shop, the Rent 
Controller of Jaipur and the Collector of 
Jaipur. 

(3) The allegations of the petitioners are 

that they are members of a joint Hindu family 
and carry on a business under the name and 
style of Omprakash Gappuram for supplying 
ration and other articles to Sawai Man Guards 
(a Military Battalion of the former Jaipur 
State). They had been doing this business since* 
1939 and rented a shop No. 231 situated in 
Chaura Rasta, Jaipur City, from the opposite 
party No. 2 on 6th August 1944 for th e said 
business. This shop contained five apartments. 
From 6th August, 1944 to April 1948 th e shop 
was used for the purposes of the said business 
as well as other businesses of the petitioners. 
In April 1948 Sawai Man Guards left for Kash¬ 
mir on active service and petitioner No. 2 
remained with the said Uqit in Kashmir while 
petitioner No. 1 remained in Jaipur. On the 
9th July 1949 Sawai Man Guards returned 
from Kashmir and th e petitioner No. 2 return¬ 
ed along with it. On 15th October 1949 the 
opposite party No. 1 filed an application before 
the Rent Controller that he had come back 
from Calcutta and wanted to carry on business 
at Jaipur. The shop in question, which was 
vacant, be therefore allotted to him. The Rent 
Controller without recording his satisfaction as 
required by S. 10 of the Jaipur Order and 
without issuing a notice as required by the said’ 
section sealed the shop on the 10th November, 
1949 and without giving any proper opportu¬ 
nity to the petitioners allotted it to the oppo- 
site party No. 1 on the 17th November, 1949 , 
although the date for hearing was fixed as ium 
November 1949. Against this <order Peu- 

tioners went in appeal to the Court of *^e C°l- 
lector Jaipur, but he dismissed jh e appeal for 
default. An application was m , ad * restora- 
tion of the appeal but it was also dismissed. 

(4) The contention of the petitioners is that 
the Rent Controller was not entitled to take 
any action under S. 10 unless he was satisfied. 
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that the premises were vacant either On account 
ol the landlord ceasing to occupy th e same or 
by the termination of a tenancy or by the evic¬ 
tion of the tenant or by the release of the pre¬ 
mises from requisition or otherwise, and that 
the applicant before him had actual necessity 
for the shop. Only after such satisfaction he 
was entitled to take action and he was in 
duty bound to serve a notic e on the landlord 
with the contents required by sub-clause (i) 
and (ii) of clause (1) of S. 10. The Rent Con¬ 
troller was neither satisfied about th e facts re¬ 
quired by S. 10 (1) nor did he issue a notice 
as required by S. 10 (1) <i) and (ii). The pro¬ 
ceedings of the Rent Controller were therefore 
without jurisdiction and should be quashed. As 
regards appeal, it has been contended that 
under S. 12 of the Jaipur Order the only power 
that the appellate authority had was that of 
sending for the record of th e case from the 
Controller and after perusing such record and 
making such enquiry as it thought fit either 
itself or through the controller of deciding the 
appeal. The appellate authority has not been 
given any power to dismiss the appeal for de¬ 
fault, even though the appellant be absent. 

( 5 ) On behalf of the opposite party, it has 
been asserted that all the provisions of S. 10 
of th e Jaipur Order were fully complied with. 
The Rent Controller jvas perfectly satisfied 
about the conditions required by the section 
and issued a notice to the landlord as required 
by the same. He 4so fully satisfied himself 
that the shop was really vacant within the 
meaning of S. 10 and made the order quite 
legally. A s regards appeal, it was argued that 
it was within the power of the appellate autho¬ 
rity to dismiss the appeal for default when the 
petitioners who were appellants before the 
Collector did not appear. 

( 6 ) We have heard the learned counsel for 
both the parties. We do not consider it neces- 

! ar V° ?u pre f s t any 0 P> ni °n about the legality 
or illegality of the proceedings before th e Rent 
Controller as. to our mind, this petition suc¬ 
ceeds on a short point. Section 12 of the Jaipur 

th^npnfT 1 S" a SP, eal against the o^er of 

th e Rent Controller. The Collector, Jaipur, was 

Snppi PP ^ ate . aUth u rity for the Purposes of 
a f a i nst suc h orders. Sub-sections ( 1 ) 
and (2) of S. 12 run as follows: 

IP £ ny P erson aggrieved by an order of 

th! £? ltr 5 ler ™ ay witbin fifteen days from 
the date of such order, appeal therefrom tn 
juch authority as the SovSem mayTroS 
time to time appoint i n that behalf. 

(2) The appellate authority shall then send for 
re . c . or d of the case from the Controller" 
“i a , fte L perusing such record and making 
S n iZl er T i 5 l y a * il thinks At either 

oMe tg ISS" ‘ he C °" tr0Uer ’ shaU *- 

I L w ° uld thus appear that the only power 

rsft ’s&V'grgg* 5®* 

S r ’ a l“ g « has not been 
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ing the petition of appeal and copy under S. 419 
or S. 420 the appellate Court snail peruse the 
same and, if it considers that there is not sulli- 
cient ground for interfering, it may dismiss 
th e appeal summarily. Various High Courts 
have pronounced the opinion that the wordings 
of S. 421 do not allow an appellate Court 
to dismiss the appeal for default of th e appel¬ 
lant and that it is duty of th e appellate Court 
to peruse the petition for appeal and the copy 
of the judgment of the subordinate Court be¬ 
fore deciding the appeal summarily. It would 
be enough to cite the following four rulings 
of four different High Courts in support of 
this view: 

1 . The first is a ruling of the Allahabad High 
Court reported in ‘RAM CHANDAR v. EM¬ 
PEROR 1 , AIR 1923 AH 175 (2) in which 
it was held that there was no provision in 
the Criminal Procedure Code for the dis¬ 
missal of an appeal on account of the non- 
appearance of the appellant or his pleader. 
Th e appellate Court is bound to peruse 
the record and to decide the appeal 
judicially. 

2. The second ruling is that of Patna High 
Court reported in -BALDEO DUBE v 
EMPEROR’, AIR 1924 Pat 376 in which it 
was held that even though no one may 
appear in a criminal appeal it is the duty 
of th e Court to examine th e matter and to 
come to some sort of decision on the 
merits. 

3. Lahore High Court in ‘ROORA v. EM¬ 
PEROR’, AIR 1930 Lah 659 has held that 
the Code does not permit th e dismissal 
of an appeal on the ground that the ap¬ 
pellant does not appear to support it. 

4: 2 , nd the )ast rulin fi j s that of 

S ‘ nd D rr h i‘;LF 0Ul ' t re P° rt ed in ‘EMPEROR 
v. BALUMAL HOTCHAND’, AIR 1938 
bind 171.in which it was held that a Court 
cannot dismiss an appeal summarily sim¬ 
ply because th e accused fails to prosecute 
his appeal. Th e law requires that th e dis¬ 
missal of the appeal shall depend upon the 

by fudge of hi s independent 
and impartial judgment after he has read 

f a ,mr y i he j ud S mer >t and not upon the 
failure of th e accused to prosecute his ap- 

( 8 ) The provisions of S. 12 (2) of the Jaipur 
Order are mandatory and it is the bounded 
f uty , of fhe appellate authority to send for the 
X°r d ° f th » case and ‘o d ^ide the appeS 

s-rPpsHs 

sion in the Jaipur Order of th e dismissal of 

leamed^olleetn d f^ °? * he The 

C ° - tor ln dismissing the appeal for 

vested*foSS** “ jurisdictio " which was not 

•tF'fffSSi Accordance** wrth^the prott 
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(10) The application is therefore allowed. 
The order of the Collector, Jaipur, dated the 
4th April, 1950 dismissing the petitioners’ ap¬ 
peal for default is set aside. The appellate 
authority shall hear and decide the appeal in 
accordance with law. The petitioners shall get 
costs of this application from the opposite 
party No. 1. We assess the counsel’s'fee at 
Rs. 50/-. 

K.S. Application allowed. 
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(JAIPUR BENCH) 

FULL BENCH. 

WANCHOO C. J., RANAWAT AND SHAKMA 

JJ. 

Harji, Applicant v. Revenue Board of 
Rajasthan, Opposite Party. 

Civil Original Writ Appln. No. 21 of 1951, 
D/- 1-2-1952. 

Tenancy Laws — Rajasthan (Protection of 
Tenants) Ordinance (9 of 1949) — Case 
under, arising from territories of former Tonk 
State — Decision of Revenue Board of Rajas¬ 
than before passing of Rajasthan Revenue 
Courts (Procedure and Jurisdiction) Act of 
1951 — Board cannot review its own judg¬ 
ment in the case — (Rajasthan Revenue 
Courts Procedure and Jurisdiction) Act (I (1) 
of 1951), S. 24. 

It is a well settled principle of law fhat 
leaving exceptional cases apart, unless a 
Court is empowered by statute to review 
its own judgment it cannot review it. 

(Para 2) 

After the passing of the Rajasthan Reve¬ 
nue Courts (Procedure and Jurisdiction) 
Act, 1951, the Rajasthan Revenue Board 
can review its own judgment under S. 24 
of the Act in a case under S. 10(2). Rajas¬ 
than (Protection of Tenants) Ordinance, 
1949. But, S. 24 does not apply to a case 
decided by the Board before the Act of 
1951 came into force. (Para 4) 

Before the passing of the Revenue Courts 
(Procedure and Jurisdiction) Act of 1951, 
the Rajasthan Board of Revenue had to 
follow the laws of the Integrating States 
which merged in the United State of 
Rajasthan governing the procedure and 
powers of the Revenue Courts and Boards 
of Revenue of the former States of Rajas¬ 
than. Where the case arose from the 
territories of the former Tonk State, the 
law applicable to the case would be the 
law of tlie former Tonk State governing 

the procedure of the Revenue Courts. 

(Para 4) 

There was no provision of law in the 
Tonk State which authorised a Revenue 
Court or more specially a Board of Revenue 
functioning under the Tonk State laws to 
review its own judgment. (Para 3) 

Section 251 of the Land Regulation of 
the Tonk State had no application to a 
case of a revenue suit in a Revenue Court. 
Ss. 190, 191 and 251 of the Regulation did 
not empower the Revenue Court to review 
its own judgment. . (Para 3) 

The practice of the Tonk State Revenue 
Courts before integration of Tonk State 
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into United State of Rajasthan in review¬ 
ing their own judgments cannot give such 
jurisdiction, as the practice cannot be con¬ 
sidered to be at par with a Statute Such 
a practice of the Tonk Revenue Courts 
cannot be followed by the Rajasthan Board 
of Revenue when it cannot be considered 
to be in accordance with the recognised 
principle of law. (Para 3) 

The Rajasthan Board of Revenue is not 
competent to review its own judgment in 
a case under the Rajasthan (Protection of 
Tenants) Ordinance 1949, arising from the 
territories of the former Tonk State, by 
virtue of the Land Regulations of Tonk 
State or the Code of Civil Procedure, be¬ 
fore the passing of the Rajasthan Revenue 
Courts (Procedure and Jurisdiction) Act 
of 1951. (Para 7) 

J. P. Jain, for Applicant; Ram Avtar Gupta, 
Government Advocate, for Opposite Party. 
REFERENCES: Courtwar/ Chronological/ Paras. 

(’19) AIR 1919 Mad 244: (53 Ind Cas 56) 2 
(’48) AIR 1948 Mad 235: (1947-2 Mad L J 
482) 4 

(’51) Civil Revn. No. 6 of 1950, D/- 8-1-1951: 
(AIR 1952 Raj 36) 2 

RANAWAT, J.: The facts of this case appear in 
the order of reference and it is not necessary to 
repeat them here. It would suffice to say that an 
application made by Harji under S. 7 of the Rajas¬ 
than (Protection of Tenants) Ordinance, 1949, for 
reinstatement was allowedly the Sub-Divisional 
Officer, Tonk, and a revision application, which was 
filed by the landlord against the order of the Sub- 
Divisional Officer, was dismissed by the Rajasthan 
Board of Revenue. The landlord then hied a re¬ 
view application which was accepted and the order 
for reinstatement passed by the Sub-Divisional 
Officer was set aside. The tenant then filed an 
application under Art. 226 of the Constitution of 
India in this Court. The question then arose whe¬ 
ther in a case under the Rajasthan (Protection of 
Tenants) Ordinance the Rajasthan Board of Re¬ 
venue was competent to review its own judg¬ 
ment. A Division Bench of this Court, as the ques¬ 
tion was of general importance, referred the follow¬ 
ing point to a Full Bench: 

“Whether the Rajasthan Revenue Board is com¬ 
petent to review its own judgment in a case 
under the Rajasthan Tenants Protection Ordin¬ 
ance, 1950 from the territories of the former Tonk 
State, by virtue of the provisions of the Land 
Regulations of Tonk or of the Civil P. C.?” 

(2) In the Rajasthan (Protection of Tenants) 
Ordinance, there is no provision for the exercise 
of the powers of review by the Rajasthan Board 
of Revenue in cases which come before it under 
S. 10 (2) of the Ordinance. The learned counsel 
of the petitioner has cited a decision of this Court 
in 'NATHULAL v. COLLECTOR SAWAI JAIPUR, 
Civil Revn. No. 6 of 1950, D/- 8-1-1951 in which 
it has been observed that it is settled law that & 
case is not open to appeal unless the Statute gives 
such a right and the power to review must also 
be given by the statute. Prima facie a party wno 
has obtained a decision is entitied to keep it un¬ 
assailed unless the legislature has r jj dlc T f^ ( L r ; 1 1 ^ 
mode by which it can be set 

laid down in 'AN ANTHARAJU SHETrE ^ n Xl v ^? P *n 
HEGADE* AIR 1919 Mad 2*4, were approved in 
the judgment of this Court referred to above 
In 'AIR 1919 Mad 244* it has been held that ex¬ 
cept in special cases where the previous Judgment 
of a Court is void or it has been passed by inad- 
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Causes Madras in his capacity as the appellate 
authority under the Madras Buildings (Lease and 
Rent Control) Act of 1946 allowed an appeal but 
subsequently the opposite party appeared and 
satisfied him that the summonses were not properly 
served upon him. He set aside his previous judg¬ 
ment and proceeded to rehear the case. The ap¬ 
pellant then moved the Madras High Court for 
a writ of certiorari on the ground that the Chief 
Judge of the Court of Small Causes had no juris¬ 
diction to review his own decision. It was held 
in that case that as there was no procedure pres¬ 
cribed in the Act to review the judgments of an 
appellate tribunal the Chief Judge df the Court 
of Small Causes was not competent to review his 
own judgment. It may be observed that under 
the Madras Buildings (Lease and Rent Control) 
Act of 1946 the provincial Government was autho¬ 
rised to confer the powers of appellate authority 
for the purposes of that Act upon such officers or 
authorities as it thought fit. In exercise of its 
powers the Provincial Government appointed the 
Chief Judge of the Court of Small Causes, Madras, 
to hear appeals under the Act. The Chief Judge 
was therefore a persona designata and the decision 
in that case, therefore, will not apply to the pre¬ 
sent case, because the Rajasthan Board of Revenue 
cannot be regarded as a persona designata in the 
matter of hearing revision petitions under S. 10(2) 
of the Rajasthan Protection of Tenants Ordinance. 
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vertence of the Court or on account of fraud or 
some such other grounds a Court cannot review its 
own decision unless it is permitted to do so by sta¬ 
tute It is therefore a well settled principle of law 
that leaving exceptional cases apart unless a Court 
is empowered by statute to review its own judg¬ 
ment it cannot review it. 

The learned Government Advocate has how¬ 
ever argued that in the present case the Rajasthan 
Board of Revenue was authorised to review its own 
judgment by virtue of Ss. 190, 191 and 251 of Tonk 
Regulations. Section 190 of Tonk Regulations gives 
a list of cases which could be entertained by the 
Revenue Courts of the Tonk State and it is evident 
that the scope of the list is wide enough to include 
cases relating to reinstatement of tenants. Section 
191 of the Tonk Regulations provides that Civil 
suits hearable by the Revenue Courts shall be dealt 
with as laid down in Civil P. C. (Act V (5) of 1908). 
It is contended that the Civil P. C. is applicable 
to the proceedings of the Revenue Board in cases 
ooming from the territories of the former Tonk 
State, by virtue of S. 191 of the Tonk Regulations. 
The language of S. 191, it may be pointed out, is 
not very clear in this behalf. Civil suits hearable 
by the Revenue Courts cannot mean Revenue cases 
or the cases specified in S. 190 of the Tonk 
Regulations. It may he that the Revenue Courts 
in the former Tonk State were authorised to hear 
certain Civil Suits and the provision of S. 191 of 
said Regulations was therefore made to govern the 
proceedings of the Civil suits cognizable by the 
Revenue Courts. It cannot therefore be inferred 
from S. 191 of the Regulations that the Code of 
Civil Procedure was made applicable to the Revenue 
Courts in dealing with Revenue cases coming be¬ 
fore them. Section 251 of the Tonk Regulations 
is as follows: 

“The definition of review and the procedure under 
which the review is heard are given in O. XLVLT. 
All reviews shall be dealt with under that Order/* 
These sections are headed by the following 
words: 

“The following instructions and notes are issued 
for the guidance of the officers and clerks con¬ 
cerned/' 

(3) It would be clear that S. 251 is intended to 
serve as an Instruction for the guidance of the 
officers. It is not a substantive piece of law. More¬ 
over these instructions are intended to be followed 
in the trial of civil suits when they are heard by 
Revenue Courts. Section 251 of the Regulations, 
therefore, has no application to the case of a re¬ 
venue suit in a Revenue Court. Sections 190 191 
and 251 therefore cannot help the case of the op¬ 
posite party. It was further argued by the learned 
Government Advocate that the Rajasthan Board 
of Revenue inherited the Jurisdiction of the Reve¬ 
nue Boards functioning in the various States of 
Rajasthan which were merged in the United State 
oi Rajasthan. He has produced a number of re¬ 
cords from the archives of the former Tonk State 
in some of which the Revenue Member of the for¬ 
mer Tonk State reviewed his own Judgments In 

Oourts U 1n C ^S'AJ rhe ^ r f CtiCe 0f the Tonk State 

thdr own Judgments cannot 

0856 the opposite party as a practice 
cannot be considered to be at par with a statute 
Such a practice of the Tonk Revenue Courts cannot 
be followed by the Rajasthan Board of Revenue 
when It cannot be considered to be in accordance 
with the recognised principles of law. 

™ learned counsel of the petitioner has 
olted the case of 'ABDUL KHADIR v. A. K MUR- 

fhTiur 235 is a case under 

toe Madras Building (Lease and Rent Control) Act. 
In that case the Chief Judge of the Court of Small 


Section 10(2) of the Rajasthan Protection of 
Tenants Ordinance invests jurisdiction in the 
Board of Revenue to hear revision petitions. The 
legislature when it invested revisional powers in 
the Board of Revenue must be deemed to have 
intended that the Board of Revenue which was a 
tribunal would exercise its ordinary powers which 
it had under the law in dealing with the cases com¬ 
ing before it under the Tenants Protection Ordin¬ 
ance. The Board performs its duties in accordance 
with certain rules applicable to it. Those rules are 
to oe followed bv the Board even though no men¬ 
tion in that behalf is made in the Protection of 
Tenants Ordinance. For irstance, the rules regard¬ 
ing disposal of the Board's business by a single 
Member or by a Division Court or by a Full Bench 
of the Board have to be followed by the Board in 
cases of Revision arising under the Protection of 
Tenants Ordinance, even though in the said Ordin¬ 
ance nothing has been provided in this respect. 
Similarly, the Board would be justified in exercising 
its own jurisdiction in such cases, which the Board 
possesses under the authority of law. It has been pro¬ 
vided by S. 24 of the Rajasthan Revenue Courts (Pro¬ 
cedure and Jurisdiction) Act. 1951. that the Board 
of its own motion or on the application ol a party 
to a suit or other proceeding, may review and may 
rescind, alter or confirm any decree or 
order made by itself or by any of Its members. 
The Revenue Board therefore can exercise its 
powers under S. 24 in cases arising under the Pro¬ 
tection of Tenants Ordinance and review its own 
decisions. After the passing of the Rajasthan Re¬ 
venue Courts (Procedure and Jurisdiction) Act of 
1951, there can be no doubt that the Rajasthan 
Board of Revenue can review its own Judgment in 
a case under S. 10(2) of the Protection of Tenants 
Ordinance. But when this case was decided by the 
Revenue Board, the Rajasthan Revenue Courts 
Procedure and Jurisdiction Act of 1951 had not 
come into force and the provisions of S 24 can¬ 
not. therefore, help the case of the opposite party 
Before the passing of the Revenue Courts Procis 

£ risdlcti ° n Act of 1951 the Rajasthan 
Board of Revenue had to follow the law*; of thp 

Wl ‘ iCh f lerged 10 ^ United 
State of Rajasthan awemlng the procedure and 
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powers of the Revenue Courts and Boards of Re¬ 
venue oi the former State of Rajasthan. As the 
present case arose trom the territories of the for¬ 
mer Tonk State, the law applicable to this case 
would be the law of the former Tonk State, gov¬ 
erning the procedure of the Revenue Courts. The 
learned Government Advocate has failed to bring 
to the notice of this Court any provisions of the 
laws of the Tonk State which authorised a Reve¬ 
nue Court or more specially a Board of Revenue 
■functioning under the laws of the Tonk State to 
review its own judgments. 

(5* As has already been discussed above, it is well 
settled that a Court cannot review its own deci¬ 
sion unless it is permitted to do so by 
statute, except in exceptional cases where the 
previous judgment cannot be regarded as a judg¬ 
ment according to law. The Board of Revenue in 
the present case had therefore no authority to re¬ 
view its own decision in a case coming before it 
from the territories of the former Tonk State be¬ 
fore the passing of the Rajasthan Revenue Courts 
Procedure and Jurisdiction Act of 1951. 

(6) The learned counsel of the petitioner has also 
argued that the Protection of Tenants Ordinance 
is an Act which should ne regarded as complete 
in itself and the Revenue Board therefore could 
not have exercised its own jurisdiction to review 
its judgment even if it had possessed such a juris¬ 
diction under the law. It may be pointed out that 
the Rajasthan Protection of Tenants Ordinance 
cannot be considered to be an Act complete in it¬ 
self. As has already been discussed above, the in¬ 
tention of the legislature appears quite clear in in¬ 
vesting the powers of revision in the Board of 
Revenue to permit the exercise of the ordinary 
jurisdiction of that tribunal in cases coming before 
it under S. 10(2) of the Protection of Tenants Ordin¬ 
ance. 

( 71 The answer to the question referred to this 
Bench therefore is that the Rajasthan Board of 
Revenue was not competent to review its own 
judgment in a case under tho Rajasthan Protection 
of tenants Ordinance. 1949. arising from the ter¬ 
ritories of the former Tonk State, by virtue of the 
Land Regulations of Tonk State or the Code of 
Civil Procedure, before the passing of the Rajas¬ 
than Revenue Courts Procedure and Jurisdiction 
Act of 1951. The position would however be diffe¬ 
rent after the passing of the Rajasthan Revenue 
Courts Procedure and Jurisdiction Act of 1951. 

<Z) SHARMA J.: I aeree with the opinion 
of my learned brother Ranawat J. and have nothing 
to add. 

(9) WANCHOO, C. J.: I agree and have 

nothing to add. 

r.G.D. Answer accordingly. 
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WANCIIOO C. J. AND BAPNA J. 

Harlal and others. Petitioners v. Subhkaran 
and others. Respondents. 

Misc. Case No. 7/1950. D/- 8-2-52. 

(a) Civil P. C. 0908). O. 47, R. 2 — Appli- 
ration for review filed before Ijlas-i-Knas 
Notice under 0. 47. R. 4 (2) issued by Rajas¬ 
than High Court — High Court as successor 
to Ijlas-i-Khas cannot dispose of application. 

Where an application for review was 
made to the Ijlas-i-Khas (His Highness the 
Maharaja) of the former State of Jodh¬ 
pur, to which Order 47, R. 2 applied, but 


notice under O. 47, R. 4 (2), proviso (a) 
was not issued by His Highness the Maha¬ 
raja but was issued by the new High Court 
of Rajasthan which was the successor to 
the Ijlas-i-Khas. 

Held that the application must be dis¬ 
posed of subject to the provisions of O. 47, 
Rule 2 and the fact that the successor 
Court was a High Court would not affect 
the application of O. 47, R. 2. (Para 4) 

As the notice was not issued by His 
Highness the Maharaja (the Ijlas-i-Khas) 
who passed the decree, the High Court 
which was the successor to the Ijlas-i-Khas 
could not dispose of this application for 
review in view of O. 47. Rule 2. 

(Para 4) 

Anno : C. P. C., O. 47, R. 2 N. 2. 

(b) Ijlas-i-Khas Rules, Rule 3 — Pending ap¬ 
peals — High Court cannot exercise power 
reserved under Rule 3. 

Rule 3 of the Ijlas-i-Khas really lays 
down the prerogative of the Ruler and that 
prerogative has not become vested in the 
High Court which is his successor when 
dealing with pending matters. (Para 5) 
Thanchand. for Petitioners; Sumerchand, for 
Respondent No. 1. 

WANCHOO, C. J.: This is an application 
by Harlal for review of judgment of the IJlas- 
i-khas of the former State of Jodhpur and 
has come to us for disposal in view of the pro¬ 
visions of Ordinance No. XL of 1949 and Ordi¬ 
nance No. XII of 1950. 


(2) The application was made in the follow- 
,g circumstances. A suit had been filed by 
ie Bhoordan for redemption of certain mort- 
aged property and Harlal was one of 
pendants. Th e suit was decreed by the trial 
ourt. Then there was an. appeal to the Judi- 
al Superintendent of Phalodi which was also 
ismissed. The matter went in secondI appeal 
, the High Court, of th e former State of Jodh- 
ur and the High Court set aside the decree 
f the two lower Courts and dismissed the suit 
olding that the plaintiff had failed to prove 
?e mortgage set up. Thereupon, there was an 
ppeal to the Ijlas-i-khas which was heard on 
ie 18th of March 1948 and was accepted on 
e 26th of December. 1948 by H.s Highness 
ie Maharaja of the former State of Jodhpur 
n the advice of th e Members of the Ijlas-i- 

has. Thereafter, the present application for 
eview of judgment of the Ijlas-i-khas was 

iade. . 

(2A) A preliminary objection has been raised 
in' behalf of the opposite party to the effect 
hat this Court cannot hear the review app'i- 
ation and it should be dismissed. Learned 
ounsel for the opposite parties relies on O. 4/, 
t. 2 which is as follows: 

“An application for review of a' decree or 
order of a Court, not being a High| Court. 

upon some ground other than the jjSJJJce 
of such new and important matter or evidence 
as is referred to in R. 1 or the exercise of a 
clerical or arithmetical mistake or e r P 
parent on the face of the decree^ shall oe 
made only to the Judge who passed the 

&;°bW 11 ™ may. it 
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r. 4, sub-rule (2), proviso (a), be disposed 
of by his successor.” 

( 3 ) The present application for review is 
said to b e based on an error apparent on the 
face of the record and it is therefore, contended 
that 0. 47, R 2 applies and as the judge 
had passed the decree or mad e the ordei had 
not ordered notice to issue. th e application can¬ 
not b e heard by this Court which is the suc¬ 
cessor to the Judge, who in this case wa s His 
Highness the Maharaja of the former P IJle 
of Marwar. 
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might have thought it fit to apply 0. 47, U 
to such petitions for review as h e might have 
thought that such petitions a s were not cover- 
j by the exception in R. 2 should be made 
to the particular Ruler who had passed the 
decree or mad e the order and not to his sue 
cessor In any case, the words of O. 4i, K. i 
are quite clear and, therefore, this Court as 
the successor to Ijlas-i-khas cannot dispose of 
this application as notice was not issued by 
the Ijlas-i-khas. 

(5) Learned counsel for applicant further 
drew our attention to R. 3 of the Ijlas-i-khas 
Rules. This rule provides that nothing m these 
Rules shall be deemed to bar the full and un¬ 
qualified exercise of His Highness plea¬ 
sure in receiving appeals and petitions and 
in dealing with them in whatsoever manner 
he deems fit. This provision is somewhat simi¬ 
lar to S. 112 (1) (a) of the Civil Procedure 
Code which, of course, was omitted from the 
Marwar Civil Procedure Code. It is urged on 
behalf of the applicant that \v e should exer¬ 
cise the power contained in R. 3. It is enough, 
however, to point out that S. 3 of Ordinance 
No. XL of 1949 abolished the jurisdiction of 
the Ruler of a Covenanting State to entertain 
appeals, revisions, references or petitions and 
this the Ijlas-i-khas of the former State of Mar¬ 
war abolished. Section 4 made a provision for 
pending appeals etc. and it is under that pro¬ 
vision read with Ordinance XII of 1950 that 
we are hearing this application. But though 
we are a successor Court to the Ijlas-i-khas, we 
are not the Ijlas-i-khas itself and, therefore, 
the power which was reserved by R. 3 of the 
Ijlas-i-khas Rules in His Highness the Maha¬ 
raja of Jodhpur has not devolved on Us and 
we ar e bound by the rules in the Civil Pro¬ 
cedure Code when dealing with pending ap¬ 
peals etc. from the Ijlas-i-khas of any of the 
Covenanting States. Rule 3 of the Ijlas-i-khas 
really lays down the prerogative of the Ruler 
and that prerogative has not become vested in 
this Court when dealing with such pending 
matters. Rul e 3. therefore, of the Ijlas-i-khas 
Rules cannot help the applicant. 


( 4 ) The first question that arises in this con¬ 
nection is whether O. 47, R. 2 applies to pro¬ 
ceedings before the Ijlas-i-khas. This lule 
does not apply to High Court nor does it 
apply to the Privy Council by virtue of S. 112 suie 
of the Code of Civil Procedure as it stood be¬ 
fore the Adaptation of Laws Order 19o0. 
Though the Civil Procedure Code applied to 
the former State of Marwar, certain provisions 
had been omitted in its application to that 
State and one such provision was S. 112. In 
view of the omission of this Section, Order 47, 

Rule 2 applied to the Ijlas-i-khas. This is also 
clear from the Rules regarding Appeals and 
Petitions to His Highness the Maharaja Sahib 
Bahadur (Ijlas-i-khas) which wer e in force in 
the former State of Jodhpur since 8th of No¬ 
vember, 1945. Rule 4 provided that subject to 
the provisions of these Rules, th e procedure 
laid down in the Marwar Civil Procedure Code 
shall apply to all appeals and petitions other 
than criminal appeals and petitions. There was 
no rule in these rules of th e Ijlas-i-khas which 
in any way modified O. 47, R. 2. Therefore, 
any application for review on grounds other 
than those mentioned in O. 47, R. 2 had to be 
made to th e Judge concerned, who in this case 
was His Highness the Maharaja of Jodhpur. 

The present petition was filed on the 4th of 
April 1949. It was thus presented to the same 
Judge who had disposed of the appeal by his 
order dated 26th of December 1548, namely. 

His Highness the Maharaja Shri Hanwant 
Singh of th e former State of Jodhpur. But 
notice under R. 4 (2) was not issued by His 
Highness the Maharaja but was issued by this 
Court on the 23rd of January 1951. It is. there¬ 
fore, contended that as the notice was not 
issued by His Highness the Maharaja, who was 
the Judge who passed the decree, this Court 
which is the successor to the Ijlas-i-khas can¬ 
not dispose of this application for review in 
view of O. 47, R. 2. We are of opinion that this 
preliminary objection is correct and must 
prevail. 


Learned counsel for applicant argued that 
the matter is now befor e the High Court and 
O. 47, R. 2 does not apply to a High Court and. 
therefore, this Court can dispose of the appli- 
We cannot, however, accept this conten- 
tion. The application was made to the Jjlas- 
l ’ kh ?_s the former State of Jodhpur to which 
O. 47 R. 2 applied. It will, therefore, have to 
be disposed of subject to the provisions of 

2* U’. R - lr a u d n the A fact that the successor 
Court is a High Court would not affect the ap¬ 
plication of O. 47, R. 2. 

It may look strange that while O 47 R' 2 
did not apply to the High Court, it applied’ to 
the Hlas-i-khas of the former State of Mar- 

B - Ut itngy be th *t His Highness the 
Maharaja of Jodhpur, who was the Ijlas-i-khas. 


(6) Lastly, It was urged on behalf of the ap¬ 
plicant that there was error apparent on the .. 
face of the decree. The review application 
dated the 4th of April, 1949, however, makes 
out no such case. It is not possible for us to 
allow the applicant to make out a new case 
particularly when S. 3 of Ordinance No. XL of 
1949 has abolished the' Ijlas-i-khas of the for¬ 
mer State of Marwar. If we allow th e petition 
to be amended by adding this ground, it would 
mean that th e applicant is now presenting an 
application for review on fresh ground when 
no such application can be presented in view 
of S. 3 mentioned above. 

(7) We, therefore, accept the preliminary ob¬ 
jection and hold that we cannot entertain the 
matter in view of O. 47 R. 2. The application 
is rejected but under the peculiar circumst¬ 
ances of this (case?) we pass no order as to 
costs of this application. 

VJ3.B. Application rejected. 
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BAPNA J. 

Chandar Das, Petitioner v. Malla and others, 
Respondents. 

Criminal Ref. No. 158 of 1951, D/- 10-12-1951. 
Criminal P. C. (1898), S. 247 — Accused ac¬ 
quitted on default of complainant — High 
Court will not lightly interfere in reference or 
revision, in absence of appeal by Government 
— (Criminal P. C. (1898), Ss. 438, 439). 

Under S. 247, which is found in the 
Chapter dealing with the trial of summons- 
cases. the Magistrate has been empowered 
to acquit the accused if on any date of 
hearing to which the case may be adjourned 
the complainant does not appear, unless for 
some reason he thinks proper to adjourn 
the hearing of the case to some other day. 
The general rule is to acquit the accused 
whereas an adjournment is an exception. 
While there is no doubt that the High Court 
in the exercise of its revisional powers can 
reverse such an order and direct a retrial 
of the accused, “except in the most serious 
cases and in the event of grave miscarriages 
of justice no High Court shall interfere 
in revision in such matters”. The fact that 
the order of acquittal was not based on the 
merits makes no difference. 

Where the Government does not choose 
to file an appeal but a reference is made 
for interference in an order of acquittal, 
the High Court will not interfere jnless 
there be a radical and incurable irregula¬ 
rity or a complete disregard of the law and 
procedure or a manifest injustice has ac¬ 
crued which has got to be cured. 

(Paras 3, 4) 

Anno: Criminal P. C., S. 247 N. 12; S. 438 
N. 2; S. 439 N. 12. 

Kishtoormal, for Petitioner; Utsav Lai, for 
Respondent (Malla); Laxminarain, for the State. 
REFERENCES: Counwar/ Chronological/ Paras. 

(’21) AIR 1921 All 76: (22 Cri L J 597) (Pr 3) 
(’49) AIR 1949 All 264: (50 Cri L J 460) (Pr 3) 
(’40) AIR 1940 Nag 357: (41 Cri L J 919) (Pr 4) 
ORDER: This is a reference by the learned 
District Magistrate, Nagaur. 

(2) On 29th March, 1946 Chandar Dass, com¬ 
plainant, filed a complaint against Malla and 
four other persons for offences under Ss. 426 
and 447, Indian Penal Code. The allegations 
were that th e accused entered into his field 
and demolished a mud-wall, and thereby de¬ 
prived the complainant of the benefit of the 
flow of the village water in his field during 
rains. The accused denied the charge. The case 
was tried as a summons case by the Third 
Class Magistrate, Didwana. Ultimately an 
order of acquittal was recorded on 26th Octo¬ 
ber, 1950 on th e complainant’s absence on that 
day. The complainant made an application to 
the District Magistrate, Nagaur, on 8th Decem¬ 
ber, 1950 for moving the Government to file 
an appeal against that order. The learned Dis¬ 
trict Magistrate has made this reference on 
30th April, 1951. 

(3) He has mentioned that he took charge 
on the 22nd April, 1951 and th G tim e left for 
an appeal was insufficient. According to the 


learned District Magistrate all fhe evidence 
for the parties had been recorded by 14th April, 
1948 and thereafter several adjournments were 
granted as the Court wanted to examine the 
Havaldar of the village as a Court witness. 
This Havaldar had prepared a plan under in¬ 
structions of the Magistrate. Th e witness at¬ 
tended the Court more than oncq but could not 
be examined. In th e opinion of th e learned 
District Magistrate, the complainant was not 
at all to blame for the delay i n this cas e and 
his single absence from the Court on 26th Oc¬ 
tober, 1950 should not have been made a 
ground for dismissal of the complaint and ac¬ 
quittal of the accused. While it is true that the 
complainant was not to blame for the delay in the 
disposal of the case in the trial Court, the fact re¬ 
mains that the trial Magistrate has passed an 
order which cannot be said to be illegal. Under 
S. 247, Criminal Procedure Code, which is 
found in the Chapter dealing with the trial 
of summons-cases, the Magistrate has been em¬ 
powered to acquit the accused if on any date 
of hearing to which the cas G may be adjourned 
the complainant does not appear, unless for 
some reason he thinks proper to adjourn the 
hearing of the case to some other day. The 
general rule is to acquit the accused whereas 
an adjournment is an exception. While there 
is no doubt that the High Court in the exer¬ 
cise of its revisional powers can reverse such 
an order and direct a retrial of the accused 
it has been laid down in numerous cases that 
“except in the most serious cases and in the 
event of grave miscarriages of justice no High 
Court shall interfere in revision in such mat¬ 
ters” ‘PAHALWAN SINGH v. SAHIB SINGH’, 
AIR 1921 All 76. In a recent case of the Allaha¬ 
bad High Court ‘MANGLI PRASAD v. BUDH 
SEN*, AIR 1949 All 264 the view taken by 
Stuart J. in the earlier case was upheld. It is 
not necessary to multiply cases. 

(4) The fact that the order of acquittal was. 
not based on the merits makes no difference.! 
As observed by Puranik, J. in ‘EMPEROR v. 
LAXMI PRASAD’, AIR 1940 Nag 357, “the 
acquittal under S. 247, Criminal P. C. though 
not a n acquittal on th e merits has the force of 
a complete acquittal for all purposes”. Where 
an accused is acquitted, a valuable and subst¬ 
antial privilege accrues in his favour and r it 
is not proper for a Court to interfere with the 
acquittal simply because the complainant 
thinks that the accused has committed # an 
offence and the offence will remain unpunish¬ 
ed. Where the Government does not choose to 
file an appeal but a reference is made for inter¬ 
ference in an order of acquittal, the High Court 
will not interfere unless there be a radical and 
incurable irregularity or a complete disregard 
of th e law and procedure or a manifest in¬ 
justice has occurred which has got to be 
cured. 

(5) As observed above, the order is not 
illegal. It may be that the Magistrate should 
have decided the case on the merits when all 
evidence except that of a formal witness was 
on record, or it may be that steps should have 
been taken to procure the attendance of the 
formal witness and the cas e adjourned for that 
purpose. These are however not matters which 
would justify any interference in revision at 

this stage. The case is of a P et + ty , na , t H r ^ 1 
while the complainant may not b e liable to 
blame, the case has been dragged on for such 



Jeewan Ram v. United State of Rajasthan (Wanchoo C. J.) Rajasthan 137 


1932 

a long time owing to dilatory procedure adopt¬ 
ed in this case that it would not b e just to 
direct a further trial. The reference is. there- 
fore, not accepted. 

r q D Reference not accepted. 
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WANCHOO C. J. AND BAPNA J. 

Jeewan Ram, Applicant v. United State of 
Rajasthan and another. Opposite Party. 

Civil Misc. (Writ) Case No. 34 of 1951, D/- 
3-12-1951. 

(a) Houses and Rents—Rajasthan Premises 

(Requisition and Eviction) Ordinance XI (11) 
of 1949), S. 1 — Article 385 of Constitution 
has no application to Ordinance — Under Arti¬ 
cle 372 of Constitution Ordinance continues in 
force after 26-1-1950 — (Constitution of India, 
Arts. 372 and 385). (Para 4) 

(b) Houses and Rents — Rajasthan Premises 
(Requisition and Eviction) Ordinance (XI (11) 
of 1949), S. 1 — Validity of Ordinance — Con¬ 
travention of Art. 19 (1) (f) of Constitution — 
(Constitution of India, Art. 19(1) (f) and (5)). 

The Ordinance is valid, because it only 
places reasonable restrictions on the right 
to acquire, hold or dispose of property in 
the interests of the general public. 

(c) Houses and Rents — Rajasthan Premises 
(Requisition and Eviction) Ordinance (XI (11) 
of 1949), S. 1 — Validity of Ordinance — Pro¬ 
visions of Art. 31 (2) of Constitution have been 
fully complied with by Ordinance — Ordinance 
is not void—(Constitution of India, Art. 31(2)). 

(Para 6) 

(d) Houses and Rents — Rajasthan Premises 

(Requisition and Eviction) Ordinance (XI ( 11 ) 
of 1949), S. 3 — Competent authority acts as 
quasi judicial tribunal. (Para 8) 

(e) Constitution of India, Art. 226 — Powers 
of High Court — Extent. 

The power of High Court under Art. 226 
for enforcing fundamental rights is very 
wide and is not restricted to the issuing 
of the well known writs under the Com- 
mon L aw. A fundamental right guaranteed 
by the Constitution may be put in jeopardy 
by the executive, and the Court has been 
empowered to issue to any person or autho¬ 
rity and in an appropriate case even to the 
(government directions, orders or writs for 

Par. SWe&gR 

in ’ c —°° 

(BeouSiff T £ aJasthan Premises 

oM94!» 1 Sr 1 m V1<cl “ n Ordinance (XI (11) 
vi ivm), &ec. 3 (3) and (4) — Specification nt 

exact purpose in notice 1 NecesSty ot 

1 -nfL° r . der t0 . the foundation for the 
L" s 5 on ° f ***« competent authority it 
k "ecessaiy for the competent authority to 
specify the exact purpose for which the ore- 
req } li Fcd in the notice under Sec¬ 
tion 3(3), and if that is not done, there is 
no foundation for the jurisdiction of the 
competent authority, and all subsequent 


proceedings are null and void. It is not 
enough to say in the notice that the pre¬ 
mises are required for Government serv¬ 
ants or officers. If they are required for 
a Govt, servant, the name of the officer or 
official must be mentioned. If they * re re¬ 
quired for office, the name of the office 
should be given. It is only then 
that the landlord would be in a posi¬ 
tion to make a proper objection to the order 
of requisition, and it is only then that the 
foundation is laid for the further order 
that follows under Section 3(4). Even if 
the landlord cfcd not make it a grievance 
before the Collector that he had not been 
informed of the exact purpose in the notice 
that would not confer jurisdiction on the 
Collector, if in law it could not arise. AIR 
1951 Bom 404 and AIR 1951 Bom 440, Ref. 

(Paras 9, 10) , 

t (g) Constitution of India, Art. 226 (1) — 
Writ of prohibition — Issue of when alternative 
remedy is not availed of — (Houses and Rents 
— Rajasthan Premises (Requisition and Evic¬ 
tion) Ordinance (XI (11) of 1949), S. 5). 

Where an authority or tribunal is acting 
without or in excess of its jurisdiction, the 
Court would issue a writ of prohibition 
even though there might have been an 
alternative refriedy which might not have 
been availed of for the Court having come 
to know of want of or excess of jurisdic¬ 
tion would not allow the authority or tri¬ 
bunal to carry on further in the same man¬ 
ner. (1907) 1 K B 145 and (1914) 3KB 
429, Rel. on. (Para 16) 

Where, therefore, the Collector has acted 
without jurisdiction, in that he has not 
laid the foundation of his jurisdiction by 
any valid notice under the Ordinance, and 
the order of requisitioning has not been 
carried out, even if the landlord has not 
appealed against the order, a writ of pro¬ 
hibition would be issued to the Collector 
not to proceed further on the notice. 

(Para 16) 

Anno: C. P. C., Appendix III; Constitution of 
India, Art. 226 N. 12. 

Lakshmi Narain and Bal Krishna, for Appli¬ 
cant; L. N. Chagani, for the State. 
REFERENCES: Courtwar/ Chronological/ Paras. 
(’50) AIR 1950 S C 222: (1950 SCR 621) 

/pr oy 

(’51) 53 Bom L R 669: (AIR 1951 Bom 404) 

• (Pr ny 

(’51) 53 Bom L R 621: (AIR 1951 Bom 440) 

(1907) 1 K B 145: (76 LJKB 145) (Pr 14) 
(1914) 3 K B 429: (83 LJKB 1439) 

WANCHOO, C. J.: This is an application 
by Jeewan Ram under Art. 226 of the Consti¬ 
tution of India for th e issue of a writ or order 
in the nature of ‘mandamus* or prohibition or 
any other suitable writ against the State of 
Rajasthan and the Collector of Churu. 

V (2 L T £? application ha s arisen out of an order 
th f .? ollector “der the Rajasthan Premises 
(Requisition and Eviction) Ordinance 194 Q fNr> 

XI ( 11 ) of 1949). The Collector has’ passed a n 

order under S. 3. .sub-section (4) oMhlOrd" 

DhVant T!Zf th . e hous ® 01 the° ap¬ 
plicant. The validity of the order has been 
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challenged on various grounds. In the first 
place, it is submitted that th e Ordinance could 
not remain in force after the 26th of January, 
1950, and, therefore, the Collector had no autho¬ 
rity to act' under it. In the second place, it is 
•urged that the Ordinance is void, as it contra¬ 
venes Art. 19 (1) (f) of the Constitution of 
India, and imposes unreasonable restrictions 
on th P exercise by the applicant of his right to 
■acquire, hold and dispose of property. In the 
third place, it is submitted that as the Ordi¬ 
nance has not received the sanction of the Pre¬ 
sident under Art. 31 (6), it is void in view of 
the provisions of Art. 31 (2). Lastly, it is 
urged that the Collector had ifo jurisdiction to 
pass the order in question, because he did not 
lay (he foundation for such jurisdiction. 

(3) The application has been opposed on be¬ 
half of the State, and all the grounds urged by 

4 the applicant have been traversed. 

(4) So far as th e first contention of the ap¬ 
plicant is concerned, we have not been able 
to understand how the coming into force of the 
Constitution of India on the 26th of January, 
1950, has, by that very fact alone, brought the 
Ordinance to an end. It is true that under Art. 
385 of the Constitution, the Raj Pramukh now 
promulgates laws by mean$ of Acts; but this 
Ordinance was promulgated in August, 1949, 
and, therefore, Art. 385 has nd application to 
it. Further, all the existing laws in force have 
been specifically continued in forc e under Art. 
372 of the Constitution, and this Ordinance 
also, therefore, continues in force after the 26th 

; of January, 1950, unless repealed as provided 
by law. There is no force, therefore, in this 

' contention. 

(5) We are further of opinion that there is 
no force in the second contention that the 
Ordinance is an unreasonable restriction on 
the right given to the applicant under Art. 
19 (1) (f) of th e Constitution. That Article 
guarantees the fundamental right of acquiring, 
holding and disposing of property. The res¬ 
trictions which can b P imposed on that right 
are mentioned in Art. 19 (5). Restrictions can 
be placed on this right, provided they ar e rea¬ 
sonable restrictions in thp interests of the 
general public or for the protection of the in¬ 
terests of any Scheduled Tribe. Item 36 of 
List II (State List) of th e Seventh Schedule 
specifically provides for requisitioning of pro¬ 
perty by a State for all purposes except for 
the purposes of the Union. Item 42 of List 
III (Concurrent List) also provides f<?r legis¬ 
lation with respect to principles on which com¬ 
pensation for property requisitioned for the 
purposes of the Union or of a Statp or for any 
other public purpose is to be determined, and 
the form and the manner in which such com¬ 
pensation is to b 0 given. It is, therefore, within 
the competence of the State Legislature to pass 
a law relating to requisitioning of property. 
The preamble to Ordinance No. XI (11) shows 
that the Ordinance has been passed by reason 
of the shortage of accommodation in Rajastnan, 
and power has been given to requisition any 
premises for any public purpose. It cannot, in 
our opinion, be said that such requisition is an 
unreasonable restriction on the right to acquire, 
hold or dispose of property. 

It has been urged that th e Ordinance is a 
permanent Ordinance, and, therefore, the State 
can requisition any premises for ever. The 


fact, however, that the Ordinance is a per¬ 
manent law does not mean that the requisition 
would always be made permanent, as th e pre- 
- amble itself shows that the law has been passed 
because of the shortage of accommodation ir * 
Rajasthan, and as and when the shortage dis¬ 
appears, the law will, in all probability, be 
repealed. Further S. 9 of th e Ordinance pro¬ 
vides for release of property when it is no 
longer required. It follows, therefore, that re¬ 
quisition is only for such period as 
there is necessity for accommodation, 
and it cannot be said that it is acqui¬ 
sition of property by the State in the 
guise of requisition. W 0 are, therefore, satisfied 
that Ordinance No. XI (11) of 1949 is valid, 
because it only places reasonable restrictions 
on th e right to acquire, hold or dispose of pro¬ 
perty in the interests of the general public. 

(6) The next point that is urged is that the 
Ordinance is invalid in view of the provision 
of Arts. 31 (2) and 31 (6) of the Constitution. 
We have not been able to understand what 
Art. 31 (6) has to do with this Ordinance. That 
Article merely provides for certification by the 
President In certain circumstances, and there¬ 
after the law so certified is not open to ques¬ 
tion in any Court on the ground that it con¬ 
travenes the provisions of Art. 31.(2). In the 
present case, the applicant is urging that the 
Ordinance is invalid in view of th e provisions 
of Art. 31 (2), and he is not barred from urging 
that, and the Court will have to se e whether 
the provision of Art. 31 (2) have been complied 
with, and if they have not been complied with, 
the Ordinance may have to be declared invalid. 
In this case, however, the provisions of Art. 
31 (2) have, in our opinion, been fully complied 
with. This will be clear from a perusal of S. 
7 of the Ordinance, which fixes th e principles 
on which thp compensation would be determin¬ 
ed, and the manner in which it would be de¬ 
termined, and by what authority. Ther e is 
therefore, no force in this contention also. 

(7) W P now turn to th e last point, which is 
urged on behalf of the applicant, namely, that 
the Collector did not lay th e foundation for his 
jurisdiction for action under the Ordinance, 
and, therefore, all the subsequent proceedings 
taken by him were without jurisdiction. This 
argument is met by the reply that the proceed¬ 
ings under the Ordinance are of an administra¬ 
tive nature, and. therefore, this Court has no 
jurisdiction to issue a writ or order of any 
kind. In the alternative it is said that the 
Collector had jurisdiction under the Ordinance, 
and, therefore, no writ or order should be 
issued. 


(8) In order to decide whether the Collector 
cts merely as an administrative■ officer- or as 
i quasi-judicial tribunal under th e Ordinance, 
t is necessary to look at the scheme of the 
Jrdinance. Section 3 confers power on com- 
ietent authority (in this case the Collector) to 
equisition any premises which is needed or 
ikely to be needed for any public purposes. 
Jnder sub-section (3) to S. 3, wher e the 
letent authority decides to requisition any pre- 
nises. it has to call upon the landlord and the 
enant or the person in possession by 'notice in 
vriting to show cause within seven days why 

h e premises should not be ‘ a „" 

ler sub-section (4), after considering the cause 
f any, shown by the landlord to th e tenant 
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or the person in possession, th e competent 
authority passes an order, if it is satisfied that 
it is necessary to requisition the premises. 
Thereafter, under sub-section (5), notice of the 
order is also served upon th e landlord. Then 
comes S. 5, which provides for appeal within 
seven days of the communication of the order. 
The procedure, therefore, provided for requisi¬ 
tion, and the provision of appeal that exists 
in S. 5, clearly, in our opinion, show that the 
dompetent authority acts as a quasi-judicial 
tribunal under the Ordinance. 


Reliance in this connection has been placed 
on ‘PROVINCE QF BOMBAY v. KHUSHAL- 
DAS S. ADVANI’, AIR I960 S C 222. where 
it was held that the order of requisition was 
an administrative act, and th e decision of the 
Provincial Government about the existence of 
a public purpose was not regarded as a judicial 
or a quasi-judicial decision. That case was 
decided under the Bombay Ordinance which 
did not provide for the elaborate procedure, 
which is provided in the Ordinance. Section 3 
of the Bombay Ordinance reads as follows: 

“If in the opinion of the Provincial Govern¬ 
ment it is necessary or expedient to do so, 
the Provincial Government may by order in 
writing requisition any land for any public 
purpose.” 

It was not necessary to hear the objection of 
the landlord or th e tenant or the person in 
possession; nor was ther e any provision of 
appeal from th G order of the Provincial Govern¬ 
ment. It was in those circumstances that the 
•Supreme Court held that the order of the Pro¬ 
vincial Government requisitioning any pre¬ 
mises was an administrative order. Further the 
decision in ‘KHUSALDAS’S CASE* was not un¬ 
der the present Constitution. The power of 
this Court under Art. 226 of the Constitution 
for enforcing fundamental rights is very wide, 
and is not restricted to the issuing of th e well- 
known writs under the Common Law. A fun¬ 
damental right guaranteed by th e Constitution 
may be put in jeopardy bv the executive, and 
the Court has been empowered to issue to any 
person or authority and in an appropriate case 
even to the Government, directions, orders or 
writs for the enforcement of rights conferred 
by Part III of the Constitution. Under these 
circumstances, the decision in ‘KHUSALDAS'S 
^ , , s no a PPlication to th 0 present case, 

particularly as we ar e definitely of the opinion 
that the competent authority under the Ordi¬ 
nance is a quasi-judicial tribunal 


Urn - fi ^ y t0 th * *»»»«<» wj 
Collector in this case laid th e /ounc 
l 1 ?"/ h ' s . Jurisdiction under th e Ordinan, 
it goes without saying that the Collector hav: 
been appointed competent authority under 
jurisdiction under th e Ordinance to i 
«£“« Premises. But that alone! in o 
w 10 ",' d0 J es n °t depose of the matte? \ 

afi ■sasaar sa? ^~ 0 a r : 

St a 28. vam sis 

?5uH he nf e wlu <* h e issues under 
3 (3) of the Ordinance. It is, i n 0 ur oDinic 

necessary foy the Collector to specify the car 

S a red P Xdl *? r Premfses are ! 

jy^d- m order to clothe him\with jurisdicti 

«ct^ ' Orde o r *£ requisitioning under su 
«cUon (4) of Section 3. It is true that si 


section (3) has not prescribed th e contents of 
the notice: nor is ther e any rule to our know¬ 
ledge prescribing its contents. But where the 
person whose premises are being requisitioned, 
is given the right to object to the requisition 
it is, in our opinion, the duty of the competent 
authority to tell him th e exact purpose for 
which the requisition is being made. It is 
only then that th e landlord or the tenant or 
the person in possession would be in a position 
to satisfy the Collector why his premises should 
not be requisitioned. If he does not know for 
what particular purpose the premises are being 
requisitioned. h P will not be able to satisfy the 
Collector why the premises should not be re¬ 
quisitioned. 

Further, even if h P fails to satisfy th e Col¬ 
lector why the requisition order should not be 
passed, he has a right of appeal, and he ha s \° 
satisfy lh e appellate authority why the requi¬ 
sition order should not have been passed. But 
if he does not know the exact .purpose for which 
lh e requisition is being made, he will not be 
able to satisfy the appellate authority why his 
premises should not b e requisitioned. We are, 
therefore, of opinion that in order to give the 
foundation for th e jurisdiction of the compe¬ 
tent authority it is necessary for the competent 
authority to specify the exact purpose for which 
the premises a re required in the notice under 
S. 3 (3), and if. that is not done, there is no 
foundation for the jurisdiction of the competent 
authority, and all subsequent proceedings are 
null and void. It has been urged that the 
applicant did not make it a grievance before 
th e Collector that he had not been informed 
of the exact purpose in the notice. Even if the 
applicant failed to do so, that would not con¬ 
fer jurisdiction On the Collector, if in law it 
could not arise. 


(10) The notice in this case merely said that 
the house of th e applicant was required for 
providing accommodation for Government ser¬ 
vants or officers. Thus, it seems that upon the 
tim e the notice was given the Collector had not 
even decided whether the house would be re¬ 
quired for some Government servant or some 
Government Office. In his application, the ap¬ 
plicant said that the Collector wanted the house 
for himself, and when he did not agree to give 
the house to the Collector, action under the 
Ordinance was taken. The Collector, however 
denies this allegation of the applicant, and we 
may accept that the Collector’s action was not 
™ al ? fide\ It is only in th e order under S. 3 
(4) that the Collector said that the house was 
required for the accommodation of th e Collector 
and the District Magistrate. That, however 
would not. in our opinion, cure the defect in 
the notice, and th e competent authority having 
failed to lay th e foundation for its jurisdiction 
could not proceed further in the matter. 


That it is necessary to specify th e particular 
purpose, in order to giv e a chance to the land- 
ord to object properly will b e clear from an 
illustration. Suppose som e competent authority 
requisitioned a house with, say, three living 

f ° Ur bed room ?> and said in its not** 

that the house was required for, say, a Munsif 
drawing R S 250/- a month. The lan&ord might 



140 Rajasthan Jeewan Ram t. United State of Rajasthan (Wanchoo C. J .) A. I. ft. 


held by th e appellate authority. On the other 
hand, if no mention is made of the exact pur¬ 
pose for which the premises ar e required in 
the notice, the landlord would not be in a posi¬ 
tion to make all objections which he should be 
allowed to make in view of the provisions of 
the law. 

It may be pointed out that under S. 8, it is 
open to the Government once certain premises 
hav e been requisitioned, to use them for the 
purpose mentioned in the order of requisition, 
or for any other public purpose. Therefore, 
the landlord has only on P chance of showing 
cause, when the notice is issued to him, and 
it seems to us only just and proper that he 
should be told the exact purpose for which the 
requisition is being made. If that eiact pur¬ 
pose is not set out in the requisition, ther e is 
no foundation for th p subsequent order under 
S. 3 (4), and the competent authority ha s no 
jurisdiction to deal further with the matter. 

It is not enough to say in the notice, as has 
been don P in this case, that the premises are 
required for Government servants or offices. 
If they are required for a Government 
servant, the name of the officer or 
official must be x mentioned. If they are 
required for an office, the name of the 
office should be given. It is only then, in our 
opinion, that the landlord would be in a 
position to make a proper objection to the 
order of requisition, and it is only then that the 
foundation is laid for th e further order that 
follows under S. 3 (4). As this has not been 
done in this case, we are of opinion that the 
Collector, though he may apparently have 
jurisdiction, had in reality no jurisdiction to 
pass an order of requisition for he has failed 
to lay the foundation for such jurisdiction. 

(11) In this connection we may refer to two 
cases of the Bombay High Court. The first 
case is ‘STATE OF BOMBAY v. MOHANLAL 
KAPUR', 53 Bom L R 669. That wa s a case 
under section 6 (4) (a) of the Bombay Land 
Requisition Act. Under that provision th e Pro¬ 
vincial Government could requisition premises 
for the purpose of the State or any other pub¬ 
lic purpose. The order that was issued merely 
mentioned the section under which it was is¬ 
sued and did not say anything else. Two -.on- 
tentions were raised in this case. The first 
was that as the order did not say in so many 
words that the requisition was for a public 
purpose, there was no jurisdiction to support 
It. That was met by the argument that as the 
section was mentioned, it should be presumed 
that the requisition was for a public purpose. 
The second contention was that even if such 
presumption could be made, this was not 
enough and the specific purpose for which the 
requisition was made should have been men¬ 
tioned. Chagla C. J. put this question in these 
words: 

“Even if we were to accept this argument of 
Mr. Seervai, the next question that arises 
and that is of considerable importance-^ 
whether it is sufficient for the requisitioning 
authority merely to state that they are re¬ 
quisitioning a certain property for the pur¬ 
pose of the State or any other public purpose, 
or whether it is necessary for the requisition¬ 
ing authority to indicate in the order the 
specific purpose of the State or any other 
public purpose.” 


The answer to th e question was that the specific 
purpose must be stated, and the reasoning in 
support of it is in these words: 

“Once it is accepted that th e State can only 
requisition a premises for purpose of the 
State or any other public purpose and that 
is the condition precedent for the exercise of 
its power to requisition, if requisition is done 
for a purpose other than that indicated in 
S. 6 (4) (a), then the order of requisitioning 
is bad. It will immediately be appreciated- 
how necessary it is for the subject to know 
for what purpose the requisitioning powers 
of the Government are being exercised. The 
validity of the order must appear on the face 
of the order. Tn e subject who is served with 
the order should be in a position to know 
that the order has been validly made. He 
should also be in a position to know that if 
the order is defective he has a right to chal¬ 
lenge it and he has a right not to obey it. If 
the order merely states that the property is 
being requisitioned for th e purposes of the 
State or any other public purpose, it would 
be impossible for the subject to determine 
whether in fact the specific purpose for which 
the order of requisition was passed was a 
purpose of the State or any other public pur¬ 
pose. The officer or authority exercising the 
power under S. 6 (4) may honestly and ‘bona 
fide' com e to the conclusion that a particu¬ 
lar specific purpose which he or it had in 
mind was a purpose satisfying the conditions 
laid down in S. 6(4) (a), yet in law it may 
not be a purpose of the State or a public , 
purpose. Whether that i s so or not coula 
only be tested provided the specific purpose 
was set out in the order.” 

It may be mentioned that in th e Bombay Act, 
the order of the Provincial Government under 
S 6 (4) (a) was final. There is no provision 
in it for any objection; nor is there any provi¬ 
sion for appeal. The Ordinance with which 
we are dealing provides for objections and ap¬ 
peal and, therefore, if it was necessary under 
the Bombay Act to sfet out th e specific purpose, 
it is all the more necessary in the case of this 
Ordinance to do so. We are therefore fortified 
in the view that we have taken by this case. 

no) The second cas e to which we may refer 
ic ‘ABDUL MAJID HAJI MOHOMMED v. P. R. 
NAYAK', 53 Bom L R 621. That was a case 
under the Administration of Evacuee Property 
Ordinance. That Ordinance provides for a no¬ 
tice under S. 7 (1), before the Custodian dec¬ 
lares property to be evacuee property, and n. 

5 (1), framed under th e Ordinance, provides 
for the form and contents of the notice. It 
was held ‘inter alia’ that 
“inasmuch as the notice did not mention any 
grounds whatsoever on which the property or 
petitioner No. 1 wa s sought to b e declared 
evacuee property, the notice was not in com¬ 
pliance with S. 7 (1) of the Ordinance and 
that the order was therefore without juris¬ 
diction.” 

The principle of this case, in ou r 

applies to the present case, though in our 
Ordinance there is no prescribed form ol tne 

notice and no rules have been / r f™ ed *£e" 
scribing the form and contents of thei notice. 
But as w e have pointed out, a , ss 

has to object, cannot do so P r °Pf r r J, y ’ fh “ l re ! 
he is told the exact purpose for which the pre 
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mises is to be requisitioned, and th e failure to 
mention that purpose in the notice, in our opi¬ 
nion, destroys the foundation of the jurisdic¬ 
tion of th e competent authority. In so far as 
in this case the exact purpose was not men¬ 
tioned in the notice, the Collector did not lay 
the foundation for his jurisdiction, and the 
subsequent proceedings taken by him must be 
set aside as without jurisdiction. 

(13) It has, however, been urged on behalf 
of the State that there is a provision as to 
appeal, and the applicant should have appealed 
under S. 5. It is admitted that the applicant 
has not appealed, and so it is urged that as he 
has not exhausted his remedy under the 
Ordinance, no writ should b e issued in his 
favour. 

(14) In this connection we mqy point out that 
a writ of prohibition stands on a different foot¬ 
ing from other writs. Para. 1397 of Halsbury’s 
Laws of England, Hailsham Second Edition, 
Vol. IX, dealing with this matter, says as 
follows at page 822: 


“The Court, in deciding whether or not to 
grant a writ of prohibition, will not be fetter¬ 
ed by the fact that an alternative remedy 
exists to correct the absence or excess of 
jurisdiction, or an appeal lies against such 
absence or excess.” 

The .law in England is settled that a writ of 
prohibition will issue, even though there may 
be a right of appeal, and th e party had not 
gone in appeal. We may in thi s connection 
refer to ‘CHANNEL COALING CO. v. ROSS\ 
(1907) I K. B. 145. In that case, a writ of 
prohibition was issued against a County Court, 
even though th e order against which the writ 
had been applied for could be set* aside on an 
application to th e County Judge himself, and 
there was thus an alternative remedy open to 
the applicant, which he had not availed of. 

criroUi 10 next case ‘THE king v. KEN¬ 
SINGTON INCOME-TAX COMMISSIONER’, 
(1914) 3 K. B. 429. In that cas e the question 
was whether a certain person could b e assessed 
by Kensington Income-Tax Commissioners. It 
appeared that h e had been assessed for a num- 

thnuph h eai h lI ? e Kensington commissioners, 
though he had not paid the income-tax except 

nrrthiKif, ^ He f ° r * Writ of 

r li °J blddln ? the Kensington Income- 
frnm from realising income-tax 

?'.u The wnt was lssued in spite 0 / the 

order*!?/ !h f r W3$ - a - right of appeal from the 
S not appe^ed UIU5S10nerS a " d ,he a ‘ , ‘ ,lic “' 

‘ hese , decisions is that wher e 
an authority or tribunal is acting without or 

Ssue XC a S irif ,l f S jUr v!l di 5 tion - the Court would 
mloSf P rohl bition, eve n though there 

m fht ha y e . bee n an alternative remedy which 
might not have been availed of for the fw 

ms sc* t ssrs 


lector is acting without jurisdiction, as he had 
not laid the foundation of his jurisdiction by 
any valid notice, and as possession has still 
to be taken, we are of opinion that We should 
prohibit the Collector from taking possession 
under the order which is without jurisdiction. 
We may point out that in ‘THE KING v. KENS¬ 
INGTON INCOME-TAX COMMRS’, (1914) 3 K. 
B. 429, the assessment had been made, but 
money had not been paid for other years ex¬ 
cept the first year, and a writ of prohibition 
was, therefore, issued with respect to other 
years. In th e present case also, possession has 
not yet been taken, and, therefore, it is a fit 
case for issue of a writ of prohibition to the 
opposite parties not to proceed further on the 
notice that was issued against the applicant in 
March. 1951, and the order that was passed 
on the basis of that notice. 

(17) We, therefore, allow the application, and 
prohibit the opposite parties from proceeding 
further with the dispossession of the ap¬ 
plicant on the basis of proceedings taken against 
him on the notice issued on the 12th of March, 
1951. We pass no order as to costs. 

V.R.B. Application allowed. 


a. i. n. laoa najastnan m 
(JODHPUR BENCH) 

BAPNA J. 

Ratanlal, Appellant v. Kishanlal and others. 
Respondents. 

Second Appeal No. 136 of 1951. D/- 17-12-51. 

iT’ AC r * 1882 ** S. 53A — Agreement to 
sell—Transferee already in possession as mort¬ 
gagee — Held that there was part performance 
of agreement. 

Section 53A does not lay down that the 
contract must contain a direct covenant 
regarding transfer of possession. It only 
requires that the possession should have 
been taken in part performance of the con¬ 
tract for transfer, and some act should have 

by i he A tran ! f eree in furtherance 
of it. Where the transferee was already in 
possession as mortgagee and nothing fur¬ 
ther was required to convey an absolute 
Sp the ? xecuti °n of the deed of 

thL hL h reCe J Pt °l considera U°n. some¬ 
thing had been done by the transferees by 

^ , so "? e amou nt towards the conside- 
ration to the transferor and the transferor 

maki^ en th° t “L the deed that he was 
meniotsale: ? eXeCUti ° g ll,at aeree - 

Heid that there was a part performance’ 
f the contract for sale and the possession 
or the mortgagee was in pursuance of the 
contract and that the mortgagor’s suit for 
redemption was not therefore maintainable 
AIR 1944 Oudh 212, Rel. on; AIR 1950 FC 
1, Distinguished. fPam 

Anno: T. P. Act, S. 53A N. 10. ’ 

U. M Trivedi, for Appellant; Hemchand So- 

nTiTo 3 Chandra, for Respondents 

Cases referred to: 

(’50) AIR 1950 F C 1: (1949 FCR 484) 

(’44) AIR 1944 Oudh 212: (19 Luck 565) <Pr 2> ' 

(Pr 2)1 
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JUDGMENT: This is a second appeal by 
the plaintiffs In a suit for redemption. The ap¬ 
pellant sued the respondents on 11th March, 
1947, for redemption of certain property situat¬ 
ed in the town of Partapgarh. and described 
in the plaint, on the allegations that their father 
Pannalal mortgaged the property with the res¬ 
pondents on 11th June 1920 for securing a loan 
of Rs. 1514- but that the defendants had de¬ 
clined to redeem the mortgage. The respon¬ 
dents pleaded that a further charge was created 
by Pannalal on 14th December 1922 for a sum 
of Rs. 95/- and thereafter on 26th December 

1923. Pannalal agreed to sell the house to the 
mortgagees for a sum of Rs. 455/-, & that after 
adjusting the loan and th e interest thereon he 
took some cash and agreed to take the balance 
on executing a registered deed of sale four 
days later, it was further pleaded that after 
the death of Pannalal, a deed was executed 
by one Punamchand as guardian of the plain¬ 
tiffs, who were then minors, on 11th January 

1924. 

The trial Court held that the sale-deed of 
11th January was by a person who was not 
competent to execute the deed of transfer. The 
Court did not rely on the agreement of sale 
dated 26th December 1923 and decreed the suit 
in favour of the plaintiffs subject to payment 
of Rs 276/-. On appeal by the defendants, the 
learned District Judge held that the agreement 
of 26th December 1923, allowed the defendants 
the benefit of the doctrine of part-performance, 
and dismissed th e suit. 

(2) In this second appeal, it was argued that 
it was necessary under the terms of S. 53A 
of the Transfer of Property Act that possession 
should have been delivered to the mortgagees 
under the deed, and reliance was placed on the 
following words occurring in the section. 

“and the transferee has, in part performance 
of the contract, taken possession of th e pro¬ 
perty or any part thereof, or the transferee, 
being already in possession continues in pos¬ 
session in part performance of the contract 
and has done some act in furtherance of the 
contract.” 

It was contended that the mortgagees though 
already in possession have not been shown to 
have continued in possession in part perfor¬ 
mance of the contract as no words in th e con¬ 
tract to show that possession after that date 
would be in pursuance of th e agreement of sale 
According to th e terms of the agreement of 
sale, the mortgagor Pannalal calculated the 
principal and interest on the mortgage and the 
charge to amount to Rs. 262/14/6 and it was 
mentioned that the sale was being effected for 
Rs. 455/- and that out of th e unpaid amount 
of Rs. 192/1/6, .he was receiving Rs. 30/- in 
cash and the balance would be taken by him 
on execution of the sale deed. As the mort¬ 
gagees were already in possession of the pro¬ 
perty nothing was required further in the pre¬ 
sent case than to execute a deed of sale. In 
the document, there are words to indicate that 
the parties only considered tbe execution of the 
deed and its* registration as a formal matter 
and wer e it not for the Law of Stamps and 
Registration, the parties, so far as they were 
concerned, were quite prepared to take this 
agreement as a complete sale. The words 
which occur soon after the mention of the fact 


that the mortgagor had agreed to transfer the 
property for Rs. 455/- are: 

“Now I have sold this house, which is under 
mortgage with you, for Rs. 455/- and a for¬ 
mal deed of sale will be executed in four 
days.” 

Ther e is also mention that the transferor had 
received Rs. 30/- out of the balance of the con¬ 
sideration of Rs. 192/1/6. Learned counsel for 
the appellant relied o n 'SUBBRAO v. MATTA- 
PALLT, AIR 1950 FC 1 in support of his con¬ 
tention that th e mortgagor should appear to 
have transferred possession under the agree¬ 
ment of sale. That case is easily distinguish¬ 
able because it was admitted by the parties in 
that case that the mortgagees had never been 
in possession. It has been held in ‘EWAZ ALI 
v. MT. FIRDOUS JEHAN\ AIR 1944 Oudh 212 
that S. 53A does not lay down that the contract 
must contain a direct covenant regarding 
transfer of possession. It only requires that 
the possession should have been taken in part 
performance of th e contract for transfer, and 
some act should have been don e by the trans-, 
feree in furtherance of it. In the present case, 
the transferees were already in possession as 
mortgagees and, as stated above, nothing fur-; 
ther was required to convey an absolute title 
except the execution of the deed of sale and 
the receipt of consideration. Something had 
been done by the transferees in this case by 
paying Rs. 30/- to th e transferor and the trans¬ 
feror haff mentioned in the deed that he was 
making the sale by executing that agreement 
of sale. 

(3) The lower Court has taken a correct 
view of the case. Therefore, this appeal fails 
and is hereby dismissed with costs. 
rG.D. Appeal dismissed. 
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(JODHPUR BENCH) 

WANCIIOO C. J. 

State v. Bala Prasad, Non-Petitioner. 
Criminal Ref. No. 331 of 1951, D/- 22-1-52. 

(a) Penal Code (1860), Ss. 182 and 211 — 
Complaint under Section 182 — Facts disclos¬ 
ing offence under S. 211 as well as under Sec¬ 
tion 182 — Accused not to be acquitted on 
ground that prosecution should have been under 
S. 211. 

If a case comes both under Ss. 211 and 
182 of the Indian Penal Code, it is open to 
the authority concerned to proceed eitner 
under one section or the other. But if in 
such a case the authority concerned has 
thought fit to file a complaint under 3. 182, 
Penal Code the Magistrate is not justified 
in acquitting the accused on the sole ground 
that he should have been prosecuted under 
Section 211, Penal Code. 32 Cal 180; 7 Mad 
H C R (App) 5 and 15 All 336, Foil.; 14 
Cri L J 491 (Bom), Not Foil. (Para 6) 
Anno : Penal Code, S. 182 N. 6. 

(b) Criminal P. C. (1898). S. 195 (a) - Com¬ 
plaint under Section 182, Penal Code — Who 
can make. 

A complaint under Section 182 of ihe 
Penal Code has to be made either by the 
public servant to whom information has been 
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given, or by some other public servant to 
whom he is subordinate. The public servant 
concerned under Sec. 195 (1) (a) of the 
Code of Criminal Procedure is the public 
servant to whom the information is given. 
Hence where the false information was 
given to the Deputy Inspector General of 
Police, he would be the ‘public servant con¬ 
cerned ’ within the meaning of Section 195 
(1) (a) and should file the complaint under 
Section 182, Penal Code. The fact that he 
sent the application to the Station Officer of 
a particular Police station for investigation 
would not make the Station Officer the pub¬ 
lic servant concerned to whom informa¬ 
tion was given. AIR 1941 Mad 764; AIR 
1937 Lah 624;. AIR 1936 Pat 56; AIR 1947 
Pat 64, Ref. (Paras 8, 12) 

Anno : Cr. P. C., S. 195 N. 6. 

Laxmi Narain, Dy. A. G., for the State. 
Cases referred to: 

(’93) 15 All 336 (Pr 5) 

(’13) 14 Cri L J 491: (20 Ind Cas 747 (Bom)) 

„ . ^ *< pr 4 > 

( 05) 32 Cal 180: (2 Cri L J 171) (Pr 5) 

(’37) AIR 1937 Lah 624: (38 Cri L J 1070) 

(’72) 7 Mad H C R (App) 5 (Pr 5) 

(’41) AIR 1941 Mad 764: (1941 Mad W N 523) 

(Pr 9) 

(’36) AIR 1936 Pat 56: (37 Cri L J 324) 

(’47) AIR 1947 Pat 64: (48 Cri L J 264) ^ 9) 

(Pr 10) 

ORDER: This is a reference by the Dis¬ 
trict Magistrate of Bikaner in a case in which 
one Bala Prasad was prosecuted under S. 182 
of the Indian Penal Code. 


(2) The facts of the case may be briefly 
narrated. Bala Prasad sent an application tc 
the Deputy Inspector General of Police. Bika- 
ner, in April 1950,- i n which he said that cer¬ 
tain persons had murdered an old woman for 
her money and had thrown her body in a. tank 
and had spread a false rumour that she had 
left the village. He also said that the body had 
come afloat on the tank after three days and 
2“ cremated and no information was 

J? PoUee about it. The Dy. Inspector 
General of Police forwarded this application to 
J? u ^; Inspec . t . or of Police, Gersar, who investi- 

f , matte r- and - came to the conclusion 
that the information given by Bala Prasad was 

fake and was given with th e intention of put¬ 
ting the persons named i n th e application to 

Bala 82 prSS - P t u al £ ode was against 
Bala Prasad* i n the Court of Sub-Divisional 

Magistrate, (North) Bikaner. That Magistral 

the accused and thereupon the^ e was 

a revision before the District Mag stratl who 

fe That tS*. r6 / eren , Ce 

SBe.tbat the -order of acquittal should be set 

(31 The Magistrate had acquitted the accused 
on two grounds. The first was that tlJ K 
disclosed a cas e under S. 211 0 f theTrwfs« 
Penal Code and not under S. 182 The second 

hMfini*? Com i lain ^ shouId have beln Sade 
« 7, hipector General of Police and not 

MaJ£h- a t UP K rint ^ dent of Police - The District 
has disagreed with th e conclusion 
, Magistrate concerned on "both there 


points. I propose to examine thes e two points 
one by one. 

(4) The question whether an information of 
this nature falls under S. 211 or under S. 182. 
Indian Penal Code has been the subject of 
debate in various High Courts and the view 
is not unanimous. Th e Bombay High Court had 
held that criminal law makes a clear distinc¬ 
tion between a false charge which comes under 
S. 211 and false information given to th e police, 
which comes under S. 182. The distinction has 
been drawn in this manner: 

“If th e information conveyed to the police 
amounts to the fals e institution of criminal 
proceedings against a defined person or 
amount to the falsely charging of a defined 
person with an offence, then the 

person giving such information is 

guilty of an offence under Section 211. 
In such a case S. 182 is not the appropriate 
section under which to frame a charge. Sec¬ 
tion 182, when read with S. 211, must be 
understood as referring to cases where the 
information given to th e public servant falls 
short of amounting to an institution of cri¬ 
minal proceedings against a defined person, 
and falls short of amounting to the falsely 
charging of defined person with an offence.’* 
Reference may be made to the case of ‘APAYA 
TATOBA v. EMPEROR’, 14 Cri L J 491 (Bom) 
in support of this view. 

(5) But the Allahabad, Calcutta and Madras 
High Courts hav e taken a different view. The 
Calcutta High Court has held that a prosecu¬ 
tion for a false charge may lie uilder S. 182 or 
S. 211, but if the fals A charge is a serious one, 
the graver S. 211 should b e applied vide ‘EM¬ 
PEROR v. SARODA PROSAD’. 32 Cal 180. The 
Madras High Court has also held that there is 
no error in a conviction under S. 182, when 
the false charge mad e before the police is 
punishable under S. 211 vide ‘HIGH COURT 
PROCEEDINGS’, 23rd April, 1872; 7 Mad HCR 
App 5. The view of the Allahabad High Court 
was expressed by Edge, C. J. in ‘QUEEN EM¬ 
PRESS v. RAGHU T1WARI’, 15 All 336 in the 
following words: 


Aiwougn it is difficult to se G what case could 
arise under S. 211 to which S. 182 could 
not be applied yet S. 182 would apply to a 
case which might not fall under S. 211 The 
offence under S. 182 i s complete when false 
information is given to a public servant by 

fJ er j on .u Who L beUeves * to b e false, but who 
intends thereby to cause such public servant 
to institute criminal proceedings against a 
third person. The offence is complete although 
the pubhc servant takes no step towards the 
institution of such criminal proceedings...it is 
in such a case not at all necessary that the 
public servant should tak e any step what¬ 
ever ^ the false information befor e insti¬ 
tuting and prosecuting to a conclusion a 
charge under S 182 against the person who 
had given such false information. In 
cases to which S 211 especially applies'and 
in which a criminal proceeding has been 
instituted, a Court should.as a rule n™ 

wIhT , d ® te ™ ine su ch criminal proceeding 
^stituted in it and should giv e tCperson 

a 211 . Ifc appears to us that it has 
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been left to the discretion of the Court to 
determine when and under what circumst¬ 
ances prosecutions should be proceeded with 
under Ss. 182 and 211.” 

(6) I am of opinion that the view taken by 
the Allahabad, Calcutta and Madras High 
Courts is if I may say so with all respect, 
sound, — and there is no reason why, if a case 
comes both under Ss. 211 and 182 of th e Indian 
Penal Code, it may not be open to the autho¬ 
rity concerned to proceed either under one sec¬ 
tion or the other. Th p view, therefore, of the 
Magistrate, that the facts of this case make 
out a case under S. 211 and, therefore, there 
could have been no prosecution under S. 182, 
is not correct. It may b^ that on the facts, a 
case of falsely charging the persons named in 
the application for murder might be made out 
and Bala Prasad might have been prosecuted 
under S. 211 of the Indian Penal Code. But 
these very facts also make out a case of giving 
false information to a public servant with in¬ 
tent to use the lawful power of such person 
to the injury or annoyance of any person. The 
Magistrate was. therefore, not right in acquit¬ 
ting Bala Prasad on the ground that he should 
have been prosecuted under S. 211, and not 
under S. 182 of the Indian Penal Code. 

(7) Then I come to the second point, namely, 
whether the complaint in this case should have 
been made by the Dy. Inspector General of 
Police, or whether it was enough that the Sub- 
Inspector of Police, who had investigated the 
case on receiving the application from the Dy. 
I.G.P., should hav e made the complaint. This 
depends upon the interpretation of S. 195 (1) 
(a) of the Code of Criminal Procedure, which 
reads as follows: 

“No Court shall take cognizance of any 
offence punishably under Ss. 172 to 188 of 
the Indian Penal Code, except on the com¬ 
plaint in writing of th e public servant con¬ 
cerned, or of some other public servant to 
whom he is subordinate/' 

(8) The main question in such cases is as 
to who is the public servant concerned. The 
prosecution under S. 182 of the Indian Penal 
Code is for giving false information to a pub¬ 
lic servant with particular intent. Therefore, 
the ‘public servant concerned’ meant in S. 195 
(1) (a), Criminal P. C. can only be the public 
servant to whom th e false information is given. 
In the present case, false information was 
given to th e Dy. Inspector General of Police, 
and he is, therefore, the ‘public servant con¬ 
cerned’ within the meaning of S. 195 (1) (a) 
of the Code of Criminal Procedure. Th e fact 
that h e sent th e application to the Station Offi¬ 
cer of a particular Police station for investiga¬ 
tion would not make the station Officer the pub¬ 
lic servant concerned to whom information was 
given. The complaint therefore, had to be filed 
either by the Dy. Inspector General of Police, 
Bikaner, or by some other public servant to 
whom the Dy. Inspector General of Ponce is 
subordinate. I cannot, therefore, agree with the 
District Magistrate that th e complaint in this 
case could have been filed by the Station Offi¬ 
cer of Police Station, Gersar, to whom th e ap¬ 
plication had been sent by the Dy. Inspector 
General of Police for enquiry. 

(9) I may refer to certain cases in support 
of the view that I have taken. It has been held 
-that a complaint under S. 182 has to be filed 


by the public servant to whom the false in¬ 
formation was given, vide ‘OYYAPPA KONE 
v. CHIDAMBARAM CHETTIAR’, AIR 1941 Mad 
764 & ‘RAM RAKHA v. EMPEROR’, AIR 1937 
Lah 624. Another case to which reference may 
be made is ‘BACHALAL v. EMPEROR’, AIR 
1936 Pat 56. In that case, a complaint had been 
made before a Magistrate who sent it for en¬ 
quiry to a Sub-Inspector of Police. The com¬ 
plaint was found to b e false on enquiry by the 
Police and thereupon the Magistrate directed 
the Sub-Inspector to make a complaint under 
S. 182 and S. 211 of the Indian Penal Code. 
It was held that the proper authority to file a 
complaint under S. 182 was the Magistrate him¬ 
self to whom the alleged false complaint had 
been made. 

(10) In ‘SUDARSAN BARHAMBHAT v. 
EMPEROR’, AIR 1947 Pat 64, a first informa¬ 
tion report of robbery was lodged by the accused 
a railway employee, before a Sub-Inspector of 
Railway Police, who, after recording the state¬ 
ment, sent the report for investigation to the pro¬ 
per Police-station. The investigation was made by 
the Assistant Sub-Inspector of Police, who as 
a result of that investigation, applied for pro¬ 
secution of the accused under S. 182 and S. 211 
of the Indian Penal Code. It was then held by 
the High Court that if the report of the Assist¬ 
ant Sub-Inspector was regarded as a complaint, 
It was the complaint of somebody who was 
neither the person to whom the information 
was given nor of the person to whom h e was 
subordinate. 

(12) It is thus obvious that a complaint under 
S. 182 of the Penal Code has to be made either 
by the public servant to whom information has 
been given, or by some other public servant to 
whom he is subordinate. The public servant 
concerned under S. 195 (1) (a) of the Crimi¬ 
nal P. C. is th e public servant to whom the 
information is given. In this case, it was the 
Deputy Inspector General of Police and, there¬ 
fore, the complaint should have been made by 
the Dy. I.G.P., Bikaner, or some officer to whom 
he was subordinate. 

(13) In this view of the matter, the reference 

must be rejected. It will, however, be open to 
the Dy. Inspector General of Police, if he con¬ 
siders that the case is of sufficient importance 
to warrant a trial, to make a complaint, if he 
so desires. With these remarks, I reject the 
reference and order the return of the record. 
K.S. Reference rejected. 
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WANCHOO C. J. AND BAPNA J. 

Rangraj and others, Applicants v. Gram 
Panchayat. Khinwel. Respondent. 

Civil Misc. Case No. 11 of 1950, D/- 7-4-1952. 

(a) Marwar Village Panchayats Act (1945), 
S. 4 — Absence of notification — Effect. 

A notification under S. 4 is the founda¬ 
tion for the coming into existence of a 
‘panchayat’ in a village and where no such 
notification has been made no ‘panchayat 
under the Act can function in any village. 

If no such notification was ever made, the 
body which calls itself the ‘panchayat of 
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a village has no legal existence and 
cannot impose any taxes or perform any 
functions conferred on a ‘panchayat’ by the 
Act (Para 3) 

(b) Marwar Village Panchayats Act (1945), 
S. 67 — Applicability. 

Where the case of the applicants is that 
the ‘panchayat’ is not legally constituted 
at all S. 67 has no application, for it ap¬ 
plies to cases of orders passed by a legally 
constituted ‘panchayat'. (Para 6) 

(c) Constitution of India, Art. 226 — Al¬ 
ternative remedy — Issue of writ of prohibi¬ 
tion — (Marwar Village Panchayats Act (1945) 
5. 60.) 


It cannot be said that the Court cannot 
issue an order if there is another remedy 
available. The power of the Court is there, 
though it may not be exercised in case 
where an adequate, specific and convenient 
remedy is otherwise available. There is 
no inflexible rule that such writs could 
not be issued where the Court thought it 
just and convenient to do so. The fact that it 
ordinarily did not do so is a question not 
of want of jurisdiction but of expediency. 
Even if another remedy is available, it is 
open to the High Court, where the order 
is in the nature of prohibition, to issue 
such order in a proper case. 

Section 60 of the Marwar Village Pan¬ 
chayats Act, 1945, does not confer any 
right on'any party. It only gives power 
to the Minister-in-Charge. Of course, it is 
possible for an aggrieved person to go to 
the Minister-in-Charge and ask him to sus¬ 
pend or abplish the ‘panchayat’ for reasons 
mentioned in that section. But the exercise 
of powers under S. 60, however, presup¬ 
poses the existence of a valid Panchayat 
and the necessity for its suspension or 
abolition arises by the improper conduct 
of the said Panchayat. Where the very 
constitution of the Panchayat is illegal 
and where the lack of jurisdiction is pa- 
tent, a writ of prohibition is the proper 
remedy. 'Case law discussed’. 

Hu*. m Chand, ,or fe’is?' M al 

Rp"cnn £ St f Rajasthan : Dashrath Mai, foi 

R espon dent (Gram Panchayat) 

S ££ SS Cal < 87 “ i 

( 815) AIR 1951 Mad 204: (ILR < 1951 > Mad ' 

(’51) 1951 RLW 56: AIR 1951 Raj 94 (2) ' 
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village Khinwel and has imposed certain taxes 
since January' 1950 is not a properly constituted 
body, as no notification under S. 4 of the Act 
was ever issued establishing a Panchayat in that 
village. The Marwar Village Panchayats Act. 1945 
came into force on the 1st January 1946. Section 4 
of that Act reads as follows: 

-The Minister in Charge may, by notification in 
the Jodhpur Government Gazette, establish a 
panchayat in any village or any group of villages 
not inciuded within the limits of a Municipality.” 
(3) The case of the applicants is that no notifi¬ 
cation under S. 4 has ever been issued estabiisn- 
ing a ‘panchayat’ in village Khinwel and therefore, 
the body which is acting as a ‘panchayat’ in that 
village has no legal sanction and cannot function 
as such. It has been admitted by the opposite 
parties that no such notification as required 
under Section 4 of the Act was ever issued 
by the Minister in Charge; nor has any such noti¬ 
fication been brought to our notice by the opposite 
parties. After tliis admission, it is clear that no 
body of persons can set themselves up as a village 
’panchayat’ in village Khinwel and arrogate to 
themselves the powers which are conferred on a 
village ‘panchayat* by this Act. 

A notification under S. 4 is, in our opinion, the 
foundation for the coming <nto existence of a ’pan- 
chayat' in a village and where no such notification 
has been made, no ‘panchayat’ under the Act can 
function in any village. In the present case, as 
no such notification was ever made, tne body which 
calls itself the ‘panchayat’ of village Khinwel has 
no legal existence and cannot impose any taxes or 
perform any functions conferred on a ‘panchayat’ 
by this Act. In this view of the matter the ap¬ 
plicants are entitled to an order prohibiting this 
body which calls itself as the ‘panchayat’ of Khin¬ 
wel from imposing any taxes or exercising any 
lowers under the Marwar Village Panchayats Act, 




that tins Court should not issue an order or direc- 
tion under Art. 226 of the Constitution because 
there are other remedies available to the appli- 
cants. Our attention was drawn in this conneo. 

!l 0n 59 ' 60 and 67 of the Act. Under S. 59 

IvL ( '? Uect ? r can b y written order suspend the 
execution of any resolution or order of a 'pancha- 
yat* other than an order passed in judicial prt 

rjsg z K lblt u,e doins of «>>S 

is about to be done or is being done under th*> 
cover of the Act. teamed counsel for the State 
urges that the applicants should have proceeded 
under this section. It appears that the applicants 
did approach the Collector against the order im- 

SfE* “w on them 8 and orderSg them 

to pay the amount of the taxes. It further an- 

e asr fats? s^ri* ? 

affansaf imposing ^ tax ° n the ss 

Chared rS.v S ' 6 °’ lfc j >rovldes that th e Minister-in- 
Pf in^hi y - f usp ? nd or abolish the ’panchayat* 
l * m . hU opinion it is incompetent to perform £ 
persistently makes default In the perfor££?I 
of the duties imposed on it, or excUt? or^bE 
Its powers, or should there be any reason 
the opinion of the Minister-in-charg? £S££ 
the suspension or abolition of a pmchavat '™ 

C sTof the 

stitution M the applloanA 0 ™; 
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remedy under S. 60 of tire Marwar Village Pan- 
chayats Act, 1945. 

(6) Section 67 provides revisional powers in the 
Minister-in-charge and he has the authority of 
calling for and examining the record of proceed¬ 
ings of any panchayat for the purpose of satisfy¬ 
ing himself as to the legality or propriety of any 
executive order passed by it under cover of this 
Act and to revise or modify sucn order as he may 
deem fit. The applicants have not approached 
the Minister-in-Charge under this section- But 
considering that then- case is that the panchayat' 
is not legally constituted at all, this section has 
no application, for it applies to cases of orders 
passed by a legally constituted 'panchayat'. 

(7) The question then arises i^ whether in view 
of the failure of the applicants to apply to the 
Minister-in-charge under S. 60. this Court should 
refuse to issue an order or direction under Art. 226 
of the Constitution. The direction which will be 
issued by this Court in this case will be in the 
nature of prohibition. It has been held in 'MA- 
DAN GOPAL v. THE UNION OF INDIA', 1951 
RLW 56. that even if another remedy is available, 
it is open to this Court, where the order is in the 
nature of prohibition, to issue such order in a 
proper case. Learned counsel for the State relies 
on certain cases m support of nis submission that 
no order should be issued. 


(8) An examination of these cases, however, 
shows that they do not lay down that the Court 
cannot issue an order if there is another remedy 
available. The power of the Court is there, thougn 
it may not be exercised in case where an ade¬ 
quate, specific and convenient remedy is otherwise 
available In 'SHYAMAPADA v. ABANI MO¬ 
HAN'. AIR 1951 Cal 420. which related to the issue 
of writ of mandamus or Quo Warranto, it was 
held that recourse ought not to be allowed to an 
extraordinary remedy when it is not really need¬ 
ed. and a mandamus will never be granted to en¬ 
force the general law of the land which may be 
enforced by action. It was further observed 
that writs of Quo Warranto are not issued as a 
matter of course where there is an alternative 
remedy which is equally appropriate and eSective 
But the Court went on to observe that the Power 
of the Court was discretionary and proceedings 
under Art. 226 being of a summary and c< * r “™ 
nature, the wide powers under the Article should 
be sparingly used and only in those clear cases 
where the rights of a person had been seriously 
infringed and he had no other adequate and speci 
fic remedy available to him. 

It may be noted that this was not a case o ^ 

order or direction in the nature of proh'‘bition. 

rhe next is 'ELBRIDGE WATSON v. £ K. DAS, 

AIR 1951 Cal 430. That was a 

come-tax Act and it was held . .^^‘^Je.sututl 
m adequate legal remedy providedinthe-tatuie 

SSJuBlKilMri m. IhftwM.»»• ™ 

under the Income-tax Act and 1 .. f 

to^btain und^er any^of 

SS^SJS&i^oSf wS^xeSe its power 
to teue prerogative writs to give such relief to the 


) The last case is 'RAKHALDAS MDKHEKJEE 
p. GHOSE’, AIR 1952 Cal 171. That was a 


case in connection with the West Bengal Premises 
Rent Control Rules and it was held that writs ol 
mandamus, certioran and prohibition, and for the 
matter of that, all high prerogative writs, were 
ordinarily not issued where there existed an alter¬ 
native remedy equally efficient and adequate; but 
there was no inflexible rule that such writs could 
not be issued where the Court thought it just and 
convenient to do so. The fact that it ordinarily 
did not do so is a question not of want of jurisdic¬ 
tion but of expediency. 

(10* It may be pointed out that in the present 
case S. 60 of the Marwar Village Panchayats Act, 
1945 does not confer any right on any party. It 
only gives power to the Minister-in-Charge. Of 
course, it is possible for an aggrieved person to go 
to the Minister-in-Charge and ask him to suspend 
or abolish the ‘panchayat’ for reasons 
mentioned in that section. But the ex¬ 
ercise of powers under S. 60, however, 
presupposes the existence of a valid Panchayat and 
the necessity for its suspension or abolition 
arises by the improper conduct of the said ‘Pan¬ 
chayat’. This conduct has been classified under 
various heads such as incompetence, negligence or 
exceeding its powers or misusing them. Any other 
reason which in the opinion of the Minister-in- 
Charge necessitates suspension or abolition would 
obviously be analogous to the reasons mentioned 
earlier in the section. 

(11) In the present case, the very constitution 
of the Panchayat is illegal and where the lack of 
jurisdiction is patent, a wnt of prohibition is the 
proper remedy. We are, therefore, of opinion that 
an order in the nature of prohibition should issue 
in this case. 

(12) We therefore, allow the application and 
order that the body which is functioning as a ‘Gram 
Panchayat* through its S*rpanch Chunnilal be pro¬ 
hibited from functioning as such and from im¬ 
posing any taxes or performing any duties under 
the Marwar Village Panchayats Act, 1945. The 
applicants will get their cast from the opposite 
parties which we assess at Rs. 50/- per day of 
hearing. 

D h. Application allowed. 
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WANCHOO C. J. AND RANAWAT J. 
Kaboolchand, Applicant v. Deputy Custodian. 
Alwar, Opposite Party. 

Writ Appln. No. 16 of 1951, D/- 21-12-51. 
Constitution of India, Art. 226 — Suppression 
of true facts — Effect. 


Parties who come to the High Court 
and ask it to exercise its extraordinary ju¬ 
risdiction under Art. 226 should place full 
and true facts before it and should not 
word the application or affidavit in such 
a way as to create a completely mislead¬ 
ing picture of the facts leading to the mak¬ 
ing of the application in order to deceive 
the Court in passing interim orders in 
their favour. If the applicant deliberately 
suppresses material and relevant facts 
from the Court, the applicant disentitles 
himself from getting any writ, order, or 
direction in his favour and the Court will 
refuse to look into the merits of the case 
and dismiss the application (1017) 1 
486; AIR 1951 Nag 16; AIR 1951 All 746 
(FB), Rel. on. (Paras 9, 10> 
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j. P. Jain, for Applicant; Vishnu Chandra 
for Deputy Custodian. 

REFERENCES: Courtwar/Chronological/ Paras 
(’51) AIR 1951 All 746: (1951 All LJ 576 FB) b 
(’51) AIR 1951 Nag 16: (ILR (1951) Nag 64) 7 
(1917) 1 KB 486: (86 LJKB 257) 6 

WANCHOO, C. J.: This is an application by 
Shri Kabool Chand under Art. 226 of the Constitu¬ 
tion o i India for a writ, direction or order to the 
Deputy Custodian, Alwar District, and the Superin¬ 
tendent of Police, Alwar, directing them not to 
evict the applicant from a certain house in the 
city of Alwar. The case put forward by the ap¬ 
plicant in his petition was briefly this. The peti¬ 
tioner had been occupying house No. 10 in Ward 
No. 2, Mohalia Shikari Para, Alwar. This was 
evacuee property and the applicant was the lessee 
of the Custodian of Evacuee Property. The ap¬ 
plicant had been paying the rent of the house re¬ 
gularly and had paid up to January 
1951 and had also deposited one month's 
rent in advance when the house was first given to 
him. The lease in question had not been determin¬ 
ed by the Deputy Custodian and the petitioner 
had not received any notice to that effect. The 
Deputy Custodian, however, passed a warrant of 
ejectment and sent it to the Superintendent of 
Police for compliance and that officer was taking 
steps to turn the family of the applicant out of 
the house. 

The applicant had not been provided with any 
alternative accommodation. He had also not been 
allotted a house in Jaipur, where he had been 
transferred in connection with his service The 
petitioner personally requested the Deputy Custo- 
dian to cancel his orders but he was bent upon 
forcing his orders. It was with great difficulty 
that the petitioner had obtained a copy of the 
order. The date of the order was the 17th of Janu¬ 
ary 1951 and the petitioner was being ejected from 
the house and this was an encroachment of the 
applicant’s legal and fundamental rights. 

(2) An application was also made praying for 
an interim order on the ground that the applicant 
was m imminent danger of being evicted from the 
house without any authority of law. Thereupon 
this Court passed an interim order by which the 

S^ ty «£ US ^ dlan was ordered not to enforce the 
order regarding the ejectment of the house in 

interim** nrd the d f ^ posal of the application. That 
,J}^L 0TdeT Atones up to today. 

nf fh n a PP Uc ati°D has been opposed on behalf 
of the Deputy Custodian and the reply of the 
Deputy Custodian reveals the true facts which are 
these. The applicant was allotted this house which 
was evacuee property. He was served with a notice 

the^rphahirnnH that , as house was required for 
the rehabilitation of a displaced person he should 

22? hous ' by ,he SttfSSKuft 

notice was served on him through the Accountant 
General, Jaipur, under whom he was serving There, 
^krbemade an application on the Uttt or April 
ta which he said that he was on sick leave and 

fcSSSsHSSS 

that one Jhumman who in « i . 1Q 

£ skk irf 1 — ™ 

he might be given some time so that 
get another house before he vacated thfi; house He 
was then allowed time to vacate the housTwhen 
g* t 5 e # ff*« 1 j 16 . was again given notice uK 
th . e Adn Unlstratlon of Evacuee Property 
Ogj^ce to vacate the house by a date in A® 

-J?® 1116 0* September 1950 the appli- 

t made an application to the Accountant Gene¬ 


ral, Rajasthan in which he said that he had no 
objection to vacate the house but that it would 
be very difficult to do so during the rainy season 
He also said that it was not the custom among 
the Hindus to shift from one house to another 
during those days and requested that the Deputy 
Custodian might oe moved not to eject the mem¬ 
bers of his family from the house. This reouest 
was forwarded to the Deputy Custodian who‘was 
however unable 'o do anything for the applicant. 
Eventually, on the intervention of the Govern¬ 
ment of Rajasthan the applicant was allowed to 
keep possession of the house up to the end of 
November 1950. It seems that when the appli¬ 
cant did not give up possession of the house even 
after November 1950 proceedings were taken to 
have the house vacated in January 1951 and it was 
thereafter that the present application was made. 

(4- We may also mention that in his earliest 
application to the Custodian Alwar, which the 
?£fto:mt sent through the Accountant-General on 
the 18th of February 1950, he said that his sons 
were reading in schools and the whole family had 
to come to Jaipur in the month of April 1950 and 

tHUhen^ m ‘ ght be aUowed 10 sta >' °n in the house 

(5i A comparison of the facts narrated above 

f"^ n th ,f P h ",? ina < 1 ?i e w *J ich has be en placed before 
' ia ? n to ha lf of the Deputy Custodian with the 

tha 1 C the°lnr f idavit of tlle applicant shows 
mat the applicant suppressed relevant and mate¬ 
rial facts from this Court when he mode the at> 
Pbcation in February 1951 . a perusal of the It 
Rtofto 11 tha t,. he made gives one the impression 
{to' 'to applicant was being dealt with harshly 

one fine SS 

mg in January 1951 the order of the Custodian 
blue demanriinff “* f PPlicant ** a bolt from me 

° P "o,r z 

rsar ttai “* ~ 

He had no business to suppress all the facts which 
we have set out above and which go to show that he 
was being asked by the Deputy Custodian cin ra 

SteJ i 1950 t0 vacate this touse and had been 
granted time ogam and again on his reouest and 

eventuaHy on the intervention of the Government 

jswaa ss? & £?vs3 Fr 

ffW SL“ 5 L,~ s g y t 

tprim 0 ^ for .. ten ™°nths with the help of th/ir£ 

state S'SE? t '“ e ‘ V1 ” S the Co “ “ *• 

** - 5 XM 55 

tTsfcteThft™ L ?^ t C °f ‘ u T ith CI Sn bands and 
v'KENsnSiS 0 ? 1 T* r ^ rb '°°'to tl ^ie C of r -REX 

°S5EB . D l b po ,S g S 

th 1 L Pri S cess stated in her affida- 
vLm fc she , was a French subject and resident in 
Prance and was not and had nAf k. 
a subject of the United Kingdom no? a 
to nt in the United Kingdom. On examination 6 ?.? 
the facts it was found that a leatS ? 0f 
had been taken in the name of her brother i 0l f lse 
back as 1909 and the purchase money for th ^ 
of the house and the furniture had h^n 
by the Princess. It was 

hold expenses were paid by the brothel* °* S k’ 
sequently adjusted betweenhim and th? 

It was therefore held that there was a suppSS 
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of material facts and the party was not entitled 
to the writ on that ground alone. 

We may quote the words of Viscount Reading, 
C. J. at p. 495, as below: 

“Where an ex parte application has been made 
to this Court for a rule nisi or other process, ii 
the Court comes to the conclusion that the affi¬ 
davit in support of the application was not can¬ 
did and did not fairly state the facts, but stated 
them in such a way as to mislead the Court as 
to the true facts, the Court ought, for its own pro¬ 
tection and to prevent an abuse of its process, to 
refuse to proceed any further with the examina¬ 
tion of the merits. This is a power inherent in 
the Court, but one which should only be used in 
cases which bring conviction to the mind of the 
Court that it has been deceived. Before coming 
to this conclusion a careful examination will be 
made of the facts as they are and as they have 
been stated in the applicant’s affidavit and every¬ 
thing will be heard that can be urged to influence 
the view of the Court when it reads the affidavit 
and knows the true facts. But if the result of 
this examination and hearing is to leave no 
doubt that the Court has been deceived, then it 
will refuse to hear anything further from tne 
applicant in a proceeding which has only been 
set in motion by means of a misleading affidavit." 

(7) Similar view has been taken in ‘Z1KAR v 
THE GOVERNMENT OF MADHYA PRADESH’, 
AIR 1951 Nag 16. That was a case where Zikar 
made an application for a writ on the ground that 
he was an Indian subject and had never migrated 
to Pakistan and had no domicile there and had 
not acquired any property in Pakistan. As the 
applicant was being treated as a Pakistani, it was 
prayed that this action was wTongful and should 
be the subject of a writ or order. It was found at 
the hearing that Zikar had made applications in 
Pakistan in which he had given his domicile as 
Pakistan and which showed that he had lived in 
Pakistan for some time in various places. On 
these facts being brought to the knowledge of the 
Court it was observed at p. 21 as follows: 

“Where, as here, the Court has reason to be satis¬ 
fied that there has been a deliberate conceal¬ 
ment of facts so as to deceive it, the Court will 
decline to consider the merits and reject the 
application. The rule stated by Viscount Read¬ 
ing C. J., is very salutary." 

(8) A similar view' w T as taken by a Full Bench 
of the Allahabad High Court in ’ASIATIC EN¬ 
GINEERING CO. v. ACHHRURAM’, AIR 1951 All 
746 (FB). In that case the applicant Company 
attempted to conceal the fact that the Company 
had its office in Pakistan in order to meet a pos¬ 
sible argument that the Company had obtained a 
right to or interest in or benefit from property 
which was being treated as evacuee or abandoned 
property in Pakistan. Misleading statements were 
made and inaccurate information was given about 
the residence of the share-holders and the directors 
of the Company. Allegations of personal interest 
and mala tides against the Deputy Custodian were 
also made without any foundation. 

After stating these facts the law was laid down 
at p. 767 as below: 

“A person obtaining an ex parte order or a rule 
nisi by means of a petition for exercise of the 
extraordinarv powers under Art. 226 of the 
Constitution’must come with clean hands must 
not suppress any relevant facts from the Court, 
must refrain from making misleading statements 
and from giving incorrect information to the 
Court. Courts, for their own protection, should 
insist that peraons invoking these extraordinaiy 
powers should not attempt, in any manner, to 


misuse this valuable right by obtaining ex parte 

orders by supression, misrepresentation, or mis¬ 
statement of facts.” 

(9) We are of opinion that the principles laid 
down in these three cases are very salutary and it 
is necessary that parties who come to this Court 
and ask it to exercise its extraordinary jurisdic¬ 
tion under Article 226 of the Constitution of India 
should place full and true facts before it and 
should not word the application or affidavit in such 
a way as to create a completely misleading picture 
of the facts leading to the making of the applica¬ 
tion in order to deceive the Court in passing in¬ 
terim orders in their favour. We have already set 
out the main contents of the affidavit of the appli¬ 
cant and the true facts as they appear from the 
record of the Deputy Custodian which has been 
placed before us. 

It is obvious from a comparison of these tw r o 
matters that the applicant deliberately suppressed 
material and relevant facts from the Court, and 
tried to make out as if the Custodian suddenly 
without any rhyme or reason ordered him to vacate 
the house, in which he had been living since 1947 
as a lessee. This was obviously done in order that 
an interim order may be easily available, for if 
this Court knew that the applicant had been 
given notice after notice from January 1950 and 
had been taking time again and again to vacate 
the house for the last one year before he made 
the application in this Court he might not have 
got the interim order at alL We are therefore of 
opinion that the applicant in this case has dis-, 
entitled himself from getting any writ, order, or, 
direction in his favour and the salutary rule laid 
down by Viscount Reading, C. J., should be applied 
to this case. a A _ 

(10) We therefore refuse to look into the men^i 
of the case and dismiss the application for reasons 
which we have already set out. The Deputy Cus-, 
todian will get his costs from the applicant. We 

fix Rs. 50/- as counsel’s fee. f , 

n f/ Application dismissed . 
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SHARMA J. 

Har Deo, Applicant v. State. 

Criminal Ref. No. 232 of 1951. D/- 20-9-51. 
f Criminal P. C. (1898). S. 523 — Dismissal 
of claimant’s application for default 

Section 523 is self-contained and the 
Magistrate has no power to make any 
order which does not come within one or 
the other provisions of the said Section. 
The Magistrate has not been given any 
power to dismiss an application of the 
claimant for default. (Para 2) 

Anno: Cr. P. C., S. 523 N. 5. 

Applicant in person; R. K. Rastogi, Govern¬ 
ment Advocate, for the State. 


ORDER.: The applicant Har Deo claimed an 
imount of Rs. 575/4/- which were recovered from 
he possession of his son Bhadur. The proceedings 
vere taken under Section 523 of the Code oi 
Criminal Procedure by the Railway Magistrate 
Jaipur but as after the examination of some oi 
:he witnesses, the applicant did not appear 
2ourt on a date to which the case had been • 
lourned. the Learned Magistrate dismissed Haraeos 
ipplication for default. Hardeo went in appeal 
he Court of Sessions. Jaipur and the Learnea 
Additional Sessions Judge. Jaipur holding that no 
appeal lay but the matter was such in which mier- 
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ference was necessary, treated the appeal as an 
application for revision and lias made a reference 
to this Court recommending that the order of the 
Learned Magistrate dated the 18th Apni 1951 
cismissing Har Deo’s application for default, he 
set aside and the Magistrate be asked to pass 
appropriate orders under Section 523 of the Code 
of Criminal Procedure, allowing the applicant one 
more chance to adduce evidence. 

(2) The applicant has appeared oefore me. On 
the other side Government Advocate has appeared. 
He concedes that the reference is perfectly justi¬ 
fied and the order of the Magistrate should be set 
aside. There can be no doubt that the order of 
the Magistrate dismissing the application for de¬ 
fault cannot be maintained. Under Section 523, 
the Magistrate is required to make such order ns 
he thinks fit respecting the disposal of the pro¬ 
perty in question or the delivery of such property 
to the person entitled to the possession thereof or 
if such person cannot be ascertained respecting the 
custody and production of such property. 

Under Sub-section 2, if the person so entitled is 
known the Magistrate may order the property to 
be delivered to him on suen conditions (if any) as 
the Magistrate thinks fit. If such person is un¬ 
known the Magistrate may detain the property and 
shall, in such a case, issue a proclamation specify¬ 
ing the articles of which such property consists, 
and requiring any person, who may have a claim 
thereto to appear before him and establish his 
claim within six months from the date of such 
proclamation. It would thus, appear that Section 
523 is self-contained and the Magistrate has no 
power to make any order which does not come 
within one or the other provisions of the said 
Section. The Magistrate has not been given any 
power to dismiss an application of the claimant 
for default. The order was, therefore, not legally 
justified. 

(3) The reference is accepted, the order of the 
Learned Magistrate, dated the I8th April 1951. dis¬ 
missing the applicant’s application for default Is 
set aside and the Magistrate is directed to make a 
proper order under Section 523 of the Code of 
Criminal Procedure after giving the applicant one 
more chance to adduce evidence. 

DH * Reference accepted. 
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(JAIPUR BENCH) 

RANAWAT J. 

Newad Ram, Applicant v. Kishan and others 
Opposite Party. 

Crimina 1 Revn, No. 311 of 1951, D/- 28-9 
1901. 

P ; k- (1898) - S - «7 ( 1 ) _ Ses 

SWat* b ° UDd by committin e Masis 

tbe u matt er of granting bail to the 
accused charged under S. 302, Penal Code, 
a Sessions Judge is not bound by the odI- 

r‘tew ? 8 

?hat W «f n0t re ^ s ° na . ble ground to believe 
that the accused had committed an offence 

pumshaWe with death or transportation 
for life. AIR 1935 Pesh 101, Rel. on. 

Anno: Cr. P. C„ S. 497 N. 5 Pt. 10*™ 4> 


(b) Evidence Act (1872), S. 114 — Presump¬ 
tion in favour of propriety of orders of Court. 

There is a presumption in favour of the 
propriety of the orders of a Court of law 
and it is to be presumed that an order 
made by a Court of law was made after 
considering all the material on the record 
of the case and after hearing both the par¬ 
ties. Such a presumption is rebuttable. 

(Para 4) 

Anno: Evidence Act, S. 114 N. 29. 

H. M. Mukerjee, for Applicant; Ram Avtar 
Gupta, Government Advocate; D. M. Bhandari 
and B. B. Sharma, for Opposite Party. 
REFERENCES: Courtwar/Chronological/ Paras 
(’35) AIR 1935 Pesh 101: (36 Cri LJ 1141) 3 

ORDER.: Tins is a revision application filed by 
the complainant Newadram against an order of 
the Sessions Judge, Bharatpur, dated the 5th July 
1951, by which the tour accused persons who had 
been committed to liis Court by the City Magis¬ 
trate, Bharatpur, to stand their trial under Sectioi 
302, I.P.C., were allowed to remain on bail. The 
Government Advocate has supported the appli¬ 
cation of the complainant. A notice was issued to 
the opposite parties. 


<2i The argument of the learned counsel ol the 
applicant is that the accused persons have been 
committed to Sessions under Section 302, I.P.C., 
which is an offence punishable with death or trans¬ 
portation for life and under Section 497, Criminal 
P.C., it was not open to the Magistrate to have 
allowed the accused persons to remain on bail. 
The learned Sessions Judge, it is said on behalf 
of the complainant, did not apply his mind to 
the facts of the case in making an order in favour 
of the accused. ‘Prima facie’ it is argued there 
was evidence against the accused for committing 
them to the Court of Session to stand their trial 
under Section 302, I.P.C., and on this account thvi 
City Magistrate made a commitment order; that 
Court could not therefore be supposed to have 
held that there were no reasonable grounds to 
believe that the accused had committed an offence 
punishable with death or transportation for life 
and when the case had been committed under 
Section 302 the learned Sessions Judge should have 
held that there was a case under Section 302 
against the accused and under Section 497, Crimi¬ 
nal P.C., bail was improperly granted to the 
accused by the Court of the City Magistrate. 

(2) On merits it is contended, the learned Ses¬ 
sions Judge also could not have come to a contrary 
conclusion that there were no reasonable grounds 
for believing that the accused had committed an 
offence punishable with death or transportation for 
life when the accused had already been committed 
to his Court by the committing Magistrate under 
the charge of murder. The counsel on the oppo- 
s , side has replied that the learned Sessions 
Judge did hear the arguments of both the sides 
and after giving due weight to the evidence he 
made an order under Section 498, Criminal P.C 
releasing the accused on bail. The provisions of 
*£8 are not limited by the provisions of 

m ma , y be observ( ; d that when the learned 

2SL*f a ?S trate th e accused persons 

under a charge of murder It cannot be said that 

C ° Urt COuld have come to th e conclusion 
that there were no reasonable grounds to hold that 
ttie accused had committed an XnccpSSbhSS 
with death or transportation for life a « e 



150 Rajasthan Newad Ram v. Kishan (Banawat J .) 


A. I. R. 


case against the accused. In this view of the 
matter, the order of the City Magistrate granting 
bail to the accused appears to be contrary to the 
provisions of Section 497, Criminal P.C. The 
exceptions given in the Section do not apply to 
this case and obviously when the case was com¬ 
mitted under Section 302, I.P.C., the Magistrate 
ought to have taken the accused persons in 
custody. 

However, that stage of the case is now over and 
it is not necessary to go back to that position of 
the case. The case nas been committed ro the 
Court of Session and on an application made on 
behalf of the accused the learned Sessions Judge 
has made an order in this behalf which is being 
impugned in this revision. Even though it can be 
said that the Court of the committing Magistrate 
could not commit the case under Section 302 and 
at the same time hold that there were no reason¬ 
able grounds to believe that the accused had 
committed an offence punishable with death or 
transportation for life, yet the same cannot be 
said against the learned Sessions Judge, because it 
is not necessary for the Sessions Judge to concur 
with the opinion of the committing Magistrate as 
regards the point regarding the existence of the 
reasonable grounds to believe that the accused had 
committed an offence punishaole with death or 
transportation for lile. 

In spite of the fact that the case had been com¬ 
mitted to the Court of the Sessions Judge under 
Section 302, I.P.C., the Sessions Judge may hold 
the opinion if he is satisfied after examining the 
record of the case that there is no reasonable 
ground to believe that the accused had committed 
an offence punishable with death or transportation 
for life. In a case reported in ‘NISAR ALI v. 
ABDUL HAMID', AIR 1935 Pesh 101, a similar 
point was raised and it was held by a Division 
Bench of that Court as follows: 

“We cannot support the view that because the 
factum of commitment implies that the City 
Magistrate had sufficient grounds for committing 
the accused, it necessarily gave the third Addi¬ 
tional Sessions Judge reasonable grounds for be¬ 
lieving that he has been guilty of the offence 
charged. It frequently happens in cases of 
violence that persons upon opposite sides are 
prosecuted for offences triable by a Court of Ses¬ 
sion and that the two prosecution stories are 
mutually destructive of each other, yet in such 
cases if the unrebutted evidence in each case be 
sufficient to afford 'prima facie’ proof of the 
allegations made, it may be the duty of the 
Magistrate carrying out the Judicial enquiry to 
commit both sets of accused for trial. In such 
cases he cannot possibly believe both stories 
and it is difficult to affirm that there are reason¬ 
able grounds for believing both stories. Again, 
there is no doubt that when a person is convicted 
of an offence punishable with death or transpor¬ 
tation for life and appeals the appellate Court is 
empowered to admit him to bail pendrng de¬ 
cision of the appeal, and therefore if Section 497, 
Criminal P.C., does appiy to the appellate Court 
in such a case, we must come to the conclusion 
that the conviction by a lower Court does not 
necessarily in itself give the appellate Court 
reasonable grounds for believing that the ac¬ 
cused appellant is guilty.” 

(4) It cannot therefore be said that the learned 
Sessions Judge was bound by the opinion of the 
committing Magistrate that there was a ‘pnma 
facie' case against the accused under Section 302, 
I.P.C. It was open to the Court of Session to 
examine the evidence on record and to come to 
its own conclusion regarding the fact whether 


there was or was not reasonable ground to believe 
that the accused had committed an offence punish¬ 
able with death or transportation for life. The 
learned Sessions Judge has not discussed the evi¬ 
dence on record but he lias simply said in his 
order that it was proper to make an order releasing 
the accused on bail. 


It may be that at that stage expression of 
opinion by the learned Sessions Juuge w*as un¬ 
called for and in order to obviate further compli¬ 
cations he may not have considered proper to ex¬ 
press it in so many words that there were no 
reasonable grounds to believe that the accused had 
committed an offence punishable with death or 
transportation for life. There is a presumption in 
iavour of the propriety of the orders of a Court of 
law and it is to be presumed that an order made 
by a Court of law was made after considering all 
the material on the record oi the case and after 
hearing both the parties. Sucii a presumption is 
rebuttable, but in the present case the parties 
have not hied any affidavits in order to show that 
this was not so done. It would not be proper for 
this Court at this stage to examine the evidence 
on the record and to express any opinion as le- 
gards the merits of the case, because it may pre¬ 
judice tile case of the parties in the trial Court. 

The scope of Section 498, Criminal P.C., is 
much wider than that of Section 497, Criminal 
P.C., and the order of the learned Sessions Judge 
is not contested by the parties in this case for want 
of jurisdiction. However, in concluding his order 
the learned Sessions Judge has made certain ob¬ 
servations regarding the piopriety of the order of 
the Magistrate but as has already been discussed 
above, it is not lice from doubt that the order of 
the Magistrate on the subject was in accordance 
with the provisions of law. Moreover the dis¬ 
cretion of the learned Sessions Judge was not in 
any way hampered by the order of the committing 
Magistrate in this behalf and the propriety or 
otherwise of the order of the committing Magis¬ 
trate cannot in any way be taken into account to 
judge the legality of the order of the learned 
Sessions Judge. 


Shr. Parly, a passing reference has also been 
uade by the learned Sessions Judge to an order 
uade by this Court at an earlier stage oi the 
ase. It may be pointed out that that order was 
nade at a prior stage on the strength of the 
ircumstances then existing on the record of the 
ase and after the conclusion of the enquiry in 
he Court of the committing Magistrate and after 
he commitment that order had no application to 
he facts of the case at the time the bail appli- 
ation w r as decided by the learned Sessions Judge. 
?he discretion of the learned Sessions Judge was 
n no way affected by the existence of that order 
f this Court. 

The learned Government Advocate has stressed 
hat the learned Sessions Judge was misled firstly 
y the order of the committing Magistrate ana 
econdly on account of a misconception regarding 
he applicability of the order of this Court in the 
hanged circumstances of the case. It may be 
minted out that even though a passing r ^ ere ^ 
las been made to the order of the committing 
nagistrate and the order of this Court in the oraer 
i the learned Sessions Judge, which has been 
mpugned in this revision, it does not appear tnai 
he learned Sessions Judge was in any way *»- 
luenced by the existence of those orders. He n*u 
xpressed himself in unequivocal terms at the very 
utset that under the circumstances of the case ne 
onsidered it proper to 

>n baiL The argument of the learned Govern 
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ment Advocate on this point, therefore, has little 

The trial Court has exercised its judicial dis¬ 
cretion in the matter and it appears that all the 
•circumstances of the case were taken note of by 
that Court while it made an order granting bail 
to the accused and it does not appear necessary 
.for this Court to interfere in the exercise of dis¬ 
cretion by the lower Court. The trial of the case 
has been unnecessarily prolonged on account of 
this revision application, as the trial Court had to 
postpone the trial of the case, because the re-, 
cord of the case had come in this Court in con¬ 
nection with the revision application. It is tn 
the interest of justice that criminal cases and 
specially cases of serious offences should be tried 
and disposed of expeditiously without any delay. 

(5) This application is rejected and it is ordered 
that the record of the case may be returned to 
the trial Court so that the proceedings in that 
Court may not be delayed any more. 

V.R.B. Application rejected. 
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(JODHPUR BENCH) 

WANCHOO C. J. AND BAPNA J. 

Budh Mal, Applicant v. Gulab Singh and 
others, Opposite Party. 

Civil Misc. (Writ) Appln. No. 12 of 1951. 
D/- 19-11-1951. 

Constitution of India, Art. 226 — Other re¬ 
medy open. 

Where the contract was concluded be¬ 
tween the State and the applicant, and 
later the State went back on that contract 
and decided to call for fresh tenders, the 
High Court should not exercise its extra¬ 
ordinary jurisdiction under Art. 226 as 
eveh if there has been a breach of the 
contract, a specific, adequate and conve¬ 
nient remedy is available by a suit for 
damages for breach of contract. As the 
damage done can be compensated for by 
a decree for damages, the fact that the 

£ r ca „ nt , would have had to give notice 
under Section 80 of the Code of Civil Pro- 

a " d could not file the suit for two 
“ A 0es . not mean ‘hat there was 

AIR iq47 d r n l l at ^-7 re 5 le ^ y available to him. 
AIR 1947 Cal 307, Rel. on. (Paras 4, 6) 

thfs?ate DeSai f ° r AppUcant: Mansh a Ram, for 
m Pary 

MhSin Palmar “ 226 

of the Constitution of India for issue 7, 2, 
contracts with respect togram^ " h certain 
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Thereafter the deposits of the other tenderers 
were returned, while the deposit of the applicant 
was retained. Later, however, the Civil Supplies 
Commissioner and Deputy Commissioner cancelled 
the contract in favour of the applicant, and called 
for fresh tenders. In the meantime, the work was 
carried on by the old contractor, who was given 
extensions from time to time. It was contended 
that it was the duty of the officer concerned in 
their public character to perform specifically the 
contract with the petitioner, and to refrain from, 
committing a breach thereof, and the petitioner 
was, therefore, entitled to a writ ordering the 
officers concerned and the State of Rajasthan for 
specific performance of the contract. 

(3) The application has been opposed on behalf 
of the State of Rajasthan and the officers con¬ 
cerned. The fact alleged by the applicant, namely, 
that he had been granted the contract, has not 
been admitted. It has also been urged that in any 
case, the applicant is not entitled to any writ at 
all, as there was no duty laid on the State or 
the officers to perform specifically the alleged con¬ 
tract. 


(4) We do not think it necessary for the pur¬ 
poses of this case to decide the question whether 
the contract lor the work was in fact granted to 
the applicant. That is a matter which may have 
to be decided if and when the applicant decides to 
bring a suit for damages for breach of contract 
against the State, and we would not like to pre¬ 
judice the decision of that issue by any remarks 
on that point at this stage. For the purpo&s of 
the present application, we shall assume that the 
contract was concluded between the State and the 
applicant, and that later the State went back on 
that contract, and decided to call for fresh tenders. 
The question that arises then is whether the 
applicant is entitled to any relief under Article 226 
of the Constitution of India in these assumed cir¬ 
cumstances. We are of opinion that this Court 
should not exercise its extraordinary jurisdiction 
under Article 226 of the Constitution in a case like 
the present, where, even if there has been a breach 
of the contract, a specific, adequate and convenient 
remedy is available by a suit for damages for 
breach of contract. In this connection we may 
refer to the case of T. K. BANERJEE v. L. J. 
SIMONDS*. AIR 1947 Cal 307. There also an 
application for a writ was made under Section 45 
of the Specific Relief Act in a case based on con¬ 
tract. It was held that as there was other specific 
and adequate remedy available by way of suit no 
relief could be granted under Section 45 of’the 
Specific Relief Act. 


'7 « u counsel lor the applicant wants to 

distinguish this case on the ground that Section 45 
of the Specific Relief Act in so many words pro¬ 
vides m Clause (g) that the High Court will not 
make any order on any other servant of the 
Crown as such, merely to enforce the satisfaction 
of a claim upon the Crown. He urges that there 
is no such prohibition under Article 226 of the 
constitution We may, however point out that 
this was an additional ground on which the 
learned Judges of the Calcutta High Court dis- 
™** d th^ application. Further, though it is 
true that Article 226 of the Constitution of India 
is very general in terms, and gives very wide 
powers to this Court, it would not use thoS extr£ 
ordinary powers in cases arising out of contractual 

where there 15 specific remedy avail¬ 
able otherwise, and where the harm donecan he 

r c p oS d for by a suit d ^s°f n or as 

ine 6 a L s e urfhe C °S l th « before bring-, 

mg a suit, the applicant would have had to give! 
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notice under Section 80 of the Code of Civil Proce¬ 
dure, and thus would not have been able to get 
an injunction in time. But where, as in this case, 
the damages done to him can be compensated for 
by a decree for damages, the fact that he could not 
file the suit lor two months does not mean that 
there was not an adequate remedy available to 
him. 

(7) We are, therefore, of opinion that there is 
no cause for the jssue of a writ in this case. The 
application is hereby dismissed with costs to the 
State. We fix Rs. 80/- as the fees of the learned 
Government Advocate. 

DJI. Application dismissed. 
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(JODHPUR BENCH) 

BAPNA J. 

Anwar Khan. Petitioner v. Bhoor Singh and 
others, Respondents. 

Criminal Revn. No. 76 and 114 of 1951, D/- 
25-3-52. 

(a) Criminal P. C. (1898), S. 253 — Order 
discharging some of the accused — Revision. 

If there are more accused than one, and 
the Magistrate decides to discharge only 
some of them, it cannot be said that it is 
competent for the Magistrate to give rea¬ 
sons in the final order of acquittal or con¬ 
viction of the remaining accused. It would 
be reasonable to expect that some reasons 
are given in support of order of discharge 
so that the superior Court may be in a 
position to find that the Magistrate has 
exercised his mind in respect of the evi¬ 
dence before him. As regards the final 
order of acquittal or conviction, as the 
opening words of S. 366 indicate, the 
judgment refers to a trial which stage 
arises after a charge has been framed. If 
the judgment is to be in respect of per¬ 
sons who have also been discharged, sub¬ 
section (2) of Section 366 cannot be com¬ 
plied with as the persons who are dis¬ 
charged, no longer remain before the 
Court. Section 367 does npt make any re¬ 
ference in respect of persons who have 
been discharged or in respect of offences 
as regards which the accused have already 
been discharged. Therefore revision lies 
against such an order. AIR 1949 Mad 66, 
Dissent. (Para 4) 

Anno: Cr. P. C., S. 253 N. 7, 9. 

(b) Evidence Act (1872), S. 114 — Official 
orders — Presumption. 

'Prima facie' there is a presumption 
that Official orders have been issued in 
exercise of powers vested in the Govern¬ 
ment Officer. (Para 5) 

Anno: Evi. Act, S. 114 N 29. 

Thanchand. for Petitioner; Sumer Dan, for 
the State; Laxmi Narain Chagani, for Res¬ 
pondents Nos. 2, 3, 4 and 6. 

REFERENCES: Courtwar/Chronological/ Paras. 
(’49) AIR 1949 Mad 66: (49 Cri LJ 597) 4 

ORDER.: This is a revision against an order 
of discharge of some of the accused in a case pend¬ 
ing before the Sub-Divisional Magistrate of Jeta- 
ran. 


(2) Certain dispute arose as to the apportion¬ 
ment of rents of the ’Rabi' crop of Smt. 2004 
between the Thakur of Nimbera and Bhoor Singh 
and others, and-on an application on behalf of the 
Thakur, and ‘Amin’ Hardeosingh and a Kanwaria 
Anwarkhan was appointed by the Executive 
Hakim of Jetaran by an order dated 30th March 
1943. The instructions were that they were to 
have the grain of ‘bera’ Khcra thrashed out and ■ 
rents apportioned according to previous practice in ' 
the presence of the parties. He also issued notice 
to the opposite party in this respect. 

Anwar Khan Kanwaria made a report to the 
Hakim on 20th May 1943 that lie was on duty 
at 'Bera t khera and got the grain thrashed out by 
19th May 1948 and had put a seal on it and was 
guarding the grain for the purpose of apportion¬ 
ment, but on the night between the 19th and 20th 
May. Ram Singh and Takhat Singh, who were 
sleeping close by and were also keeping watch on 
the grain along with Bhoor Singh, Ganpat Singh, 
Mod Singh, Heer Singh and others, came to the 
spot. Ram Singh put a Tali' on him and the 
others tied him with a rope and when he pro¬ 
tested, Bhoor Singh threatened to kill him and 
thereafter the aforesaid persons took away the 
entire grain. Ganpat Singh untied him in the 
morning. The Hakim forwarded the original re¬ 
port to the Sub-Inspector of Police Jetaran with 
directions to reach on the spot and proceed fur¬ 
ther according to law. 

The Sub-Inspector after investigation put up a 
challan against six accused, namely, Bhoor Singh, 
Ganpat Singn, Takhat Singh, Fateh Singh, Ram 
Singh and Mod Singh for offences under Sections 
147, 342 and 424, I.P.C. The learned Sub-Divi¬ 
sional Magistrate. Jetaran, who enquired into the 
case, after recording the evidence for the prose¬ 
cution and examining the Thakur of Nimbera as 
Courts wit ness, framed a charge against Bhoor 
Singh for an offence under Section 342, I.P.C., on 
8th September 1950. He discharged the other 
accused. Anwar Khan filed a revision in the 
Court of Sessions Judge against the discharge of 
the five accused and for framing a charge under 
Sections 147; 424 and 342, I.P.C., against all the 
accused. That revision was rejected. 


(3) Anwar Khan has filed a revision to this 
Court, which is Revision No. 76 of 1951. The State 
las also filed a revision against the order of the 
Sub-Divisional Magistrate dated 8th September 
1950 praying that a charge under Section 424, 
[.P.C., should be framed against all the accused, 
rhis ’is Revision No. 114 of 1951. 

(4) It was contended by learned counsel for the 
accused that the order of discharge of the five 
accused should not be interfered at this stage, 
and he has relied upon 'In re: JAYARAMAN', 
MR 1949 Mad 66, in which it was observed that 
the Magistrate was not bound to give reasons for 
the discharge and it was competent for him to 
jive reasons in the final order of acquittal or con¬ 
viction of the remaining accused; and therefore 
in cases where charges have been framed against 
some of the accused alone, or against all the 
accused under some sections alone, it would be 
better if the applications in revision for setting 
aside the orders of discharge, were made only after 
the Court finally disposes of the matter. Wjtn 
great respect I am unable to agree with tms 

opinion. . 

In most cases such a procedure would lead 
great inconvenience and delay in disposal or cases 
and may involve re-trial and great embarrassment 
to all parties concerned. While under SectK>n2W 
Criminal P.C. it is not provided that a Magistrate 
should give reasons for an order of discharge, du 
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In cases where there is only one accused it is 
obvious that if the Magistrate discharges the 
accused, reasons have to be given in support of 
that order. Similarly, if there are more accused 
than one, and the Magistrate decides to discharge 
only some of themfAt would be reasonable to ex¬ 
pect that some reasons are given in support 
of that order so that the superior Court may 
be in a position to find that the Magistrate has 
exercised his mind in respect of the evidence be¬ 
fore him. 

As regards the final order of acquittal or con¬ 
viction, the matter is provided in Section 367 of 
the Criminal Procedure Code. As the opening 
words of Section 366 indicate, the judgment refers 
to a trial which stage arises after a charge has 
been framed. If the judgment is to be in respect 
of persons who have also been discharged, Sub¬ 
section (2) of Section 366 cannot be complied with 
as the persons who are discharged, no longer re¬ 
main before the Court. Under Section 367. Crimi¬ 
nal P.C., the Court has to give certain particulars 
in case of conviction or in case of acquittal, but it 
does not make any reference in respect of persons 
who have been discharged or in respect of offences 
as regards which the accused have already been 
discharged. 

(5) Learned counsel for the petitioner Anwar 
Khan has placed before me the order of the 
learned Sessions Judge, and the reasons given by 
the learned Sessions Judge have been commented 
upon at some length. The learned Sessions Judge 
considered that no case under Section 424, I.P.C., 
had been made out as the accused did not have 
any dishonest intention in removing the grain. 
To this learned counsel for the accused has added 
another reason that it has not been shown by 
the prosecution that the order of appointment of 
the •Amin’ and the ‘Kanwaria* was in pursuance 
of any law prevailing in the State. At one stage, 
•it was argued that the order, of appointment of 
the ‘Amin’ and (he ‘Kanwaria’ was also not on 
record. The last point has, however, no force as 
a certified copy of the order is on the record. 

As regards the provision of law, learned counsel 
for the petitioner Anwar Khan has referred me to 
Order- No. 2502/C. B., dated 9th April 1945 publish¬ 
ed in the Government Gazette of 14th April 1945, 
of the former covenanting State of Jodhpur, which 
authorized the Executive Hakim to appoint an 
‘Ameen’ and a ‘Kanwaria* for smooth division of 
the crops between the Jagirdar and the cultivator. 
I find that the officer Mr. Abdul Jalil Kazi P.w. 8 
who made the appointment of 'Ameen' and *Kan- 
waria’, was not cross-examined as regards the 
power under which he issued tho order. It ap¬ 
pears that he was only questioned by the prose¬ 
cution with respect to the complaint by Anwar 
Khan, but nevertheless he could be cross-examined 
as to his powers to appoint an ‘Amin* and ‘Kan- 
waria’ as the certified copy of the order was on the 
record. 

Trima facie* there is a presumption that official 
lorders have been issued in exercise of powers vest- 
*ed in the Government Officer and if the accused 
2“**d to agitate this matter, which he had no 
doubt a right to do, he should have cross-examined 
the officer when he came into the witness-box. 
This is. however, a matter which will be gone Into 
again when the case proceeds further 

W removal of grain stealthily at 

night after disabling the complainant Anwar Khan 
makes out a prima facie case against the accused 
under S. 424 of the Penal Code. In their state- 
ments, four of the accused admit having taken the 
grain at night. The charge of disabling Anwar 
Khan has already been framed against Bhoor Singh 
under S. 342, I. p. c. Now, whether there were 


more than five accused and a charge under S. 147 
will be proper or whether there were less than 
five and a charge under S. 34. Penal Code, will 
be proper or the individuals who committed the 
offence will have to be charged individually, is a 
matter for the lower Court to consider. There 
is in any case no ground for the discharge at this 
stage. 

(71 Learned counsel for the accused has urged 
that taking the evidence at its best, it is not proved 
that more than four persons have taken part m 
this incident. Learned counsel for the complainant 
has drawn attention to the statements of Anwar 
Khan and Gazi and urged that a ‘prima facie* case 
has been made out against all the accused. Since 
the trial Court does not give any reasons how far 
these two witnesses could or could not be believed, 
it will be open to the trial Court to apply its mind 
on the evidence before it and frame charges aga¬ 
inst such of the accuse*! as may appear ‘prima 
facie* to have committed the offence. It would be 
for the Magistrate to ccmc to a conclusion whether 
in this case a charge under S. 147. Penal Code, 
if there are more thi.n five accused, or under S. 34. 
Penal Code if there are less than five, or ior 
offences against individual persons has to be fram¬ 
ed. 

(8) The revision is, therefore, allowed, and the 
order of discharge in respect of the five accused, 
namely. Ganpat Singh, Takhat Singh. Fateh Singh. 
Ram Singh and Mod Singh is set aside. The dis¬ 
charge of Bhoor Singh in respect of offences 
under Ss. 147 and 424, Penal Code, is also set 
aside. The case will go back to learned Sub- 
Divisional Magistrate. Jetaran, for further enquiry 
according to law. 

D.H. Revision allowed. 


A. I. R. 1952 Rajasthan 153 
(JAIPUR BENCH) 

SHARMA J. 

Jagannath, Appellant v. State. 

Criminal Appeal No. 1 of 1951, D/- 23-11- 
1951. 


(a) Evidence Act (1872), S. 118 — Chiltf 
witness. 

Children witnesses are risky as they often 
mistake dreams for reality, repeat glibly as 
of their own knowledge what they have 
heard from others & are greatly influenced 
by fear of punishment, by hope of reward 
and by desire of notoriety. It is necessary 
for a Court before examining a child of 
tender years as witness to satisfy itself 
that the child is sufficiently intellectually 
developed to comprehend what he has seen 
and to give an intelligent account of it to 
the Court. If the Court is of the opinion 
that by reason of tender years or defective 
or immature understanding, the child could 
not have perceived the particular incident 
to prove which he is produced as a wit¬ 
ness, the Court should not only refrain 
from administering the oath to him but 
should also decline to examine him as a 
witness. (Para 5) 

Anno: Evidence Act S. 118 N. 2, 4 . 

(b) Penal Code (1860), S. 376 -1 Evidence 
and proof. 

The simple fact that the doctor found 
some spots of semen by the medical exa- 
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mination on the dhoti of the accused or 
they were found on the petti coat of the 
girl or there were three slight bruises 
over the private parts of the girl is not 
enough to prove that it was the accused who 
committed rape upon the girl. Some sus¬ 
picion may be attached to him but suspicion 
cannot take place of legal evidence & the 
criminal Court is open to do its duty of 
giving the benefit of doubt to the accused, 
howsoever it may suspect that it might 
have been the accused who committed the 
guilt. Whatever may be the medical evi¬ 
dence. it cannot be acted upon in the face 
of the girl’s clear admission in the com¬ 
mitting Magistrate’s Court that penetra¬ 
tion did not at all take place. (Para 5) 

Anno: Penal Code, S. 376 N. 4. 

J. K. Mathur, for Appellant; R. A. Gupta, 
Government Advocate, for the State. 

JUDGMENT : Jagannath has been convicted by 
the Additional Sessions Judge. Bara under Ss. 376 
and 451, Penal Code and sentenced to 2} years 
rigorous imprisonment and a line of Rs. 51/- in 
default to undergo iurther rigorous impisonment 
for lour months. It was alleged by the prosecution 
that on the 5th February, 1950 when Mt. Pana a 
gii*i of about eight years was engaged in sweeping 
the grains at the platform near her house in village 
Bhanwara some time in the afternoon the accused 
Jagannath came to her and took her away inside 
the house and in the IKDARA committed rape 
upon her. At that time there were only some 
children at the place; two of whom were a girl 
Mt. Kessar and a boy Krishna both about seven 
years old. When her father returned to the house 
she told him about the act of the accused. 

The girl’s father Madna went to the Police 
Station to lodge a report but it was not recorded. 
He therefore, made an application before the Sub- 
Divisional Magistrate. Chabra who directed the 
police to record a report and investigate the case. 
The first information report was, therefore record¬ 
ed on the 7th February 1950 at about 6 in the even¬ 
ing. The girl and Jagannath accused were medical¬ 
ly examined and after necessary investigation the 
case was challaned under S. 451 as well as 376 in 
the Court of Sub-Divisional Magistrate. Chabra 
who committed the accused to take his trial under 
both the sections to the Additional Sessions Judge’s 
Court at Baran. 

(2» The accused denied the charge and pleaded 
that the case was an outcome of enmity. The learn¬ 
ed Additional Sessions Judge, however, was satisfied 
that offence under both the sections was proved 
against the accused and consequently convicted and 
sentenced him as above. The accused Jagannath 
has filed this appeal. 

(3» I have been taken through the evidence by 
the learned counsel for the appellant Mr. Jugal 
Kishore Mathur who appears for him. He referred 
to the statement of Mt. Pana, the victim oi the 
alleged oifence who had to admit in cross-examina¬ 
tion that she had stated in committing Magist¬ 
rate’s Court that whatever she had stated was at 
the instance of her father and that she did not 
understand many things which she had men.ioned 
in her examination. Mt. Pana was conlronted 
with this statement in the Sessions Court and the 
statement was put on record as Ex. P. W. 3. 

The learned couasel argued that in the first 
Instance the girl was of t'maer years and her state¬ 
ment carried not much weight, and looking to the 


fact that she who was the victim herself had to 
admit that whatever she had stated, she had done 
at the instance of her father the evidence was 
simply a scrap of waste paper. All other evidence 
was in corroboration of the evidence of Mt. Pana 
and when her evidence itself had to be totally dis¬ 
carded, the question of acting upon the corrobora¬ 
tive evidence does not arise. He has also argued 
that in her statement before the committing 
Magistrate with which she was confronted in the 
trial Court, there are admitted facts which showed 
that there was no penetration at all. In the cir¬ 
cumstances of the case the offence of rape was 
hot at all made out. 


(4) The learned Government Advocate had to 
concede that so far as the offence of rape is con¬ 
cerned term (sic) made out on the record is from 
the evidence of the girl. It was not established 
that any penetration took place. He further argued 
that there is sufficient evidence to prove that the 
the case under S. 451 and S. 354 at the least was 
made out. To this the reply of the learned counsel 
for the appellant is that even if offence under Ss. 
451 and 354 has been committed, there was no evi¬ 
dence which can be relied upon. The only evidence 
about the entry of the accused inside the house 
oi Mt. Pana at the time of alleged incident is that 
of Mt. Pana and two other child witnesses Krishna 
and Mt. Kesar. Each of them admitted that what¬ 
ever has been stated by them was on the basis of 
the knowledge derived from the other and that 
neither the one witness nor the other had any 
personal knowledge. 


(5) The case gives rise to another great difficulty. 
On the one side there is the evidence to show that 
marks of semen were found on the DHOTI of the 
accused and also on the petti coat of the girl. There 
is also medical evidence to show that private part 
of the girl was slightly injured although her hymen 
was not ruptured. However whatever be the medi¬ 
cal evidence it cannot be acted upon in the evi¬ 
dence (sic) of the girl’s clear admission in the com¬ 
mitting Magistrate’s Court that penetration did 
not at all take place. It is on the basis of this 
that the learned Government Advocate himself had 
to concede that the offence under S. 376 was not 
made out. The question, however, is whether the 
evidence which has been produced by the prosecu¬ 
tion is sufficient even for the offence under S. 451 
or 354 or for any other offence for which the accus¬ 
ed can be convicted by the appellate Court although 
he was not charged with it. 


The evidence for house trespass is that of Mt. 
ana and the two other child witnesses Krishna & 
t. Kesar. Children’s witness is risky as they often 
istake dreams for reality, repeat glibly as of their 
m knowledge what they have heard from others 
id are greatly influenced by fear of punishment, 
hope of reward and by desire of notoriety. It is 
?cessary for a Court before examining a chua 
tender years as witness to satisfy itself that the 
lild is sufficiently intellectually developed to com- 
■chend what he has seen and to give an intelu- 
*nt account of it to the Court. If the Court is oi 
le opinion that by reason of tender years and de- 
ctive or immature understanding, the chlia 
>uld not have perceived the particular incident to 
•ove which he is produced as a witness, the Court 
lould not only refrain from administering me 
Lth to him but should also decline to examine 
im as a witness. In the present case all the three 
lildren were about seven or eight years old andno 
:tempt was made by the Court to ,m ^ ° l Lh 
icy were intellectually developed, could understand 
jestions and give rational answers. As appears 
om their statements themselves, none of me 
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three witnesses understood as to what they were 
deposing. 

Mt. Pana in the examination-in-chief related to 
the incident as if she was stating from her know¬ 
ledge. In the committing Magistrate's Court how¬ 
ever, she had to admit that whatever she was stal¬ 
ing she was doing at the instance of her father. 
She was confronted with this portion of the state¬ 
ment which was placed on the record. If this state¬ 
ment is true it clearly shows that she was tutored 
and whatever she has stated was on account of 
tutoring. It is clear that she did not understand 
the implication of whatever she was stating. For 
this reason the statement of Mt. Pana cannot 
be relied upon. Similar is the case with the evi¬ 
dence of Krishna and Mt, Kessar. In their exa¬ 
mination-in-chief they made statements as if they 
were making from their own knowledge. In cross- 
examination. however, Mt. Kessar has stated that 
whatever she had stated about the accused was on 
information received from Krishna & Krishna has 
stated that his statement was based upon what 
Mt. Kessar had told him. It is curious that the 
lower Courts administered oath to such witnesses. 

The learned committing Magistrate as well as 
the learned Sessions Judge failed in their duty be¬ 
fore recording the statements of these three wit¬ 
nesses that they understood questions put to them 
and were capable of giving rational answers. They 
also failed to put some introductory questions m 
order to find out whether these three witnesses 
were intellectually developed and whatever they 
would state would be worth relying upon. It is 
only the evidence of these three witnesses 
which shows that Jagannath entered the house 
of Mt. Pana’s father and took her inside. If the 
statements of these three witnesses cannot be acted 
upon, there remains no question to act upon their 
evidence. The simple fact that the doctor found 
some spots of semen by the medical examination 
on the DHOTI of the accused or they were found 
on the petti coat of the girl or there were three 
slight bruises over the private parts of the girl is 
r.ot only to prove that it was the accused who com¬ 
mitted rape upon the girl. 

Of course the offence with which the accused 
was charged was very serious and some suspicion 
may be attached to him but suspicion cannot take 
place of legal evidence and the criminal Court is 
open to do its duty of giving the benefit of doubt 
to accused howsoever it may suspect that it 
Imlght have been the accused who committed the 
Iguilt. I regret to say that the case was very mis¬ 
managed in the lower Courts on behalf of tne pro- 
secution and the lower Courts do not fully realise 
?] ave to decide the case on the evidence 
of child witnesses and therefore, they were bound 
to take all precautions to satisfy themselves that 
whatever would be stated by these wit- 

r ,lc * be trath and nothing but 

the truth. The statement of three wit- 

mtA e thnhiM rble , a ? d is vef y to sepa¬ 

rate the children (sic) from the Court and I am 

to the accused the benefit of doubt. 

2SS ^H U f°b Wedt the conviction and sentence 

5 tbe ^ed is acquitted. He shall 

at once be released unless required with some other 

DH ' I Appeal allowed. 
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WANCHOO C. J. AND BAPNA J. 

Lumba and another, Appellant v. State. 
4 -£™ 52 inal A PPeal (Jail) No. 80 of 1951, D/- 
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Evidence Act (1872), S. 32 — Dying dcclara- 
ration — Corroboration — Necessity. 

There is nothing in law to prevent a 
Court from convicting the accused on the 
uncorroborated dying declaration of the 
deceased provided the Court is of opinion 
that that dying declaration is true. AIR 
1940 Mad 196; AIR 1945 Nag 153. Rel. on. 

(Para 5; 

Anno: Evidence Act S. 32 N. 9. 

Appellants present under custody; Sumer 
Dan. Public Prosecutor, for the State. 

REFERENCES: Courtwar/Chronologica!/ Paras 
(’40) AIR 1940 Mad 196: (41 Cri L J 437 

F B) 5 

(’45) AIR 1945 Nag 153 : (47 Cri L J 92) 5 

WANCHOO, C. J.: This is an appeal by Lumba 
and Dunga who have been convicted under S. 325, 
oi the Indian Penai Code by the Additional Dis¬ 
trict ar.u Sessions Judge of Udaipur. 

(2> The prosecution story was briefly this. The 
deceased Bhera is a cousin oi the accused Ltunba. 
1 *. appears that there had been bad blood between 
them lor some time on account oi some dispute 
aoout land. On the morning of the 9th of June 
1950 Khaju Khan P. W. was returning from village 
Bhuriya Kheda. On his way . back, he found 
Bhera deceased lying injured in Dharam Talai near 
the boundary of Sarotn. when Bnera saw Khaju 
passing that way, he shouted to Khaju to come 
to his help. Khaju went and asked Bhera what 
had happened. Bhera then told him that he had 
been beaten by Lumba and Dunga. Khaju found 
that Bhera's hands and feet had been fractured and 
he was not fit to walk. Bhera asked Khaju to lake 
him home and thereupon Kha.iu removed him from 
that place and took him to the roadside. 

Then Khaju raised an alarm which brought a 
number of people to the scene. Among these were 
Teja, Hamira ? Uda and Panna — prosecution wit¬ 
nesses. Uda is the son of the deceased, while the 
others belong to different castes and live in 
neighbourhood. These people on arrival asked 
Bhera as to who had caused him injuries & Bhera 
told them also that he had been attacked by Lum¬ 
ba and Dunga accused. Thereafter some of these 
persons went to a place about half a mile awav. 
where famine relief work was going on They 
found Dunga accused working there. They also 
found Lumba coming that way. They enquired of 
these persons whether they had attacked Bhera 
These two persons, however, denied this. 

Th , e . '2 U ,® Ber ? did not acce Pt their denial and 
caught hold of them and took them to the place 
where Bhera was lying. By the time however, 
they returned with the two accused Bhera was 
aeaa. information was then sent to the police out- 
post and though the report that was sent by the 
constable on 'gust* does not mention the names 
of the accused, it shows that the accused had al¬ 
ready been caught. 

(3) Both the accused denied their guilt and said 
tnat they had been implicated on account of en¬ 
mity. One witness was produced on behalf of each 
of them to prove alibi. 

<1* Prosecution has produced Khaju and the 
other four -witnesses whose names we have given 
above. The medical report shows that there were 
injuries only on the hands a n d feet of Bhere und 
none on his head. Therefore it is clear that Rhov 
“Uld have been in his senses’^cSSdfiS staSd 
o n enquh-y as to who had caused him injuries The 
only evidence in this case consists otf the dvimz do- 
duration made by Bhera. There a “ five SSL* 
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who have deposed to this dying declaration having 
been made by Bhera when people who arrived on 
the scene made, enquiries from him. Of these, 
Uda is the son of the deceased while Hamira is 
said to have been annoyed with the accused, but 
the other three witnesses, namely, Khaju, Teja 
and Panna are, in our opinion, perfectly indepen¬ 
dent and there is no reason for us to disbelieve 
their statements. 


A. I. R. 1952 Rajasthan 156 

(JODHPUR BENCH) 

BAPNA J. 

State v. Nathmal, Respondent. 

Criminal Ref. No. 108 of 1951, D/- 30-11-51. 
t Criminal P. C. (1898), S. 497 — “Appears 
or is brought before a Court.” 


Their evidence clearly establishes that Bhera was 
in his senses at the time and definitely stated that 
Lumba and his son Dunga had caused him the in¬ 
juries. There is also evidence of Panna and Bhera's 
son Uda to the effect that there had been bad 
blood between Bhera and Lumba for some time 
before the incident on account of some dispute 
over land. Under these circumstances, it is quite 
, probable that Bhera was attacked by the two accus¬ 
ed. There is the statement of Ghisulal P. W. 6 to 
the effect that Lumba had come to him some time 
before the incident and told him that he would 
beat up Bhera if the trouble between him ar.d Bhe¬ 
ra was not justly decided. We have, therefore, no 
hesitation in accepting the dying declaration of 
Bhera as true. 

The two defence witnesses who have been pro¬ 
duced by the accused are about their alibi. We 
have gone through their evidence and are satisfied 
that they do not prove the alibi of the accused. 
Dunga is said to have been working at the tamine 
relief works. The evidence is that attendance is 
taken at the works at 9.30 A.M., while the attack 
on Bhera took place much before 8. A.M. It was. 
therefore, possible for Dunga to take part in the 
attack and then reach the works. As for Lumba. 
the statement of the defence witness is that he 
was working at the witness* well; but on that day 
he merely came to take his wages and then went 
away. The place where this well was being con¬ 
structed was only two miles away and, therefore, 
this evidence is not enough to prove the alibi of 
Lumba. We are, therefore, satisfied that the dying 
declaration made by Bhera is correct and he was 
attacked by the two accused. 

(5) There is undoubt/xllv no corroboration of this 
dying declaration, but there is nothing in law to 
prevent a Court from convicting the accused on the 
uncorroborated dying declaration of the deceased 
provided the Court is of opinion that that dying 
declaration is true. We may in this connection 
refer to two cases, viz.. In re ‘GURUSWAMI TE- 
VAR’ AIR 1940 Mad 196, and ‘GULABRAO KRI- 
SHNAJEE v. EMPEROR*. AIR 1945 Nag 153. The 
accused have, therefore, been rightly convicted 
under S. 325 of the Indian Penal Code. 

(6> We now come to the question of sentence. 
Lumba has been sentenced to five years rigorous 
imprisonment and we see no reason to reduce the 
sentence. But Dunga is a young boy of about 16 or 
13 years of age and must have acted under the 
influence ot his father. He has already been in jail 
for over nine months after his conviction- In his 
case, therefore, we think that the sentence of im¬ 
prisonment that he has undergone would be suffi¬ 
cient. 

(7) We therefore dismiss the appeal of Lumba. 
We also dismiss the'appeal of Dunga out we modify 
the sentence and reduce it to the period already 
undergone. 

hh Order accordingly. 


Where a person has been accused of a 
non-bailable offence and has appeared be¬ 
fore the Court the Court has power to re¬ 
lease him on bail even before he has been 
airested and when no warrant has been 
issued for his arrest. AIR 1950 East Punj 
53 (FB). Disting. (Para 4) 

Anno: Cri P. C., S. 497 N. 3. 

Laxmi Narain, Dy. Government Advocate, 
for the State; Chaitan Dass and Ugam Raj, 
for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
C50) AIR 1950 EP 53: (51 Cri LJ 480 FB) 3 
ORDER: This is a reference by the learned 
District Magistrate, Bikaner. 

(2) On ihe 4th November 1950, the Sub-Inspector 
Deshnok detected two bags of rice with one Nath¬ 
mal while lie was travelling in a bus running from 
Bikaner to Nokha. On the 17th December 1950, 
an offence was registered against Nathmal for con¬ 
travening the provisions ol Notification No. 51 of 
23rd December 19^9 and thereby committing an 
offence under S. 7 of the Essential Supplies (Tem¬ 
porary Powersi Act. 1946. The intimation of the 
registration of the offence reached the Court of 
the Sub-Divisional Magistrate on 20th December 
1950. On 26th December, the said Nathmal ap¬ 
peared before the Sub-divisional Magistrate Bika¬ 
ner North and made an application that although 
the police had registered the case against him, 
he had under the law not committed an offence 
as the law relied upon by the Police had since been 
repealed. He prayed that he may be allowed to 
remain on bail as he was prepared to stand the 
trial but the Police was bent upon disgracing him 
by effecting his arrest and harassing him in other 
ways. The learned Sub-divisional Magistrate allow¬ 
ed Nathmal to remain on bail on executing a per¬ 
sonal bond of Rs. 5,000/- and producing a surety 
for the like amount. On bonalf of the Police a 
revision was filed in the Court of the District 
Magistrate challenging the validity of the order 
releasing Nathmal on bail before his arrest. The 
learned District Magistrate has made a reference 
that the order of bail passed by the Sub-Divisional 
Magistrate be cancelled on the ground that he had 
no jurisdiction to direct the release of a n accused 
on bail before he had been arrested and when no 
warrant had also been issued for his arrest. 

(3) Learned Deputy Government Advocate, who 
appears in support of the reference, relies on 
•AMIRCHAND v. THE CROWN’,.AIR 1950 EP 53 
FB. The conclusions arrived at by the Full Bench in 
that case are mentioned in para (26) of the judg¬ 
ment and are as follows: 

“It follows, therefore, that bail can only be allow¬ 
ed to a person who has been arrested or«detamea 
without warrant or appears or is brought befor 
a Court. Such person must be liable to arm 
and must surrender himself before the Q ues ^ 
of bail can be considered. In the case of a pe - 
son who is not under arrest but for whose a 
warrants have been issued, bail can be allowed it 
he appears in Court and surrenders himseli. 
According to the facts of that case a report alleg- 
ing offences punishable under Ss. 7 and 10 of me 
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Essential Supplies (Temporary Powers) Act Had 
been made to the Police a n d before the report was 
recorded, the Police had been making enquiries 
but no warrants for the arrest of the petitioner 
had been taken out nor had the Police taken any 
steps to apprehend him. 'AMIRCHAND'S CASE', 
is therefore, distinguishable in so far as no offence 
had been registered against Amirchand in that 
case. 

(4) The relevant portion of S. 497, Criminal P. C. 
is as follows: 

‘“Section 497 (1)' “When any person accused of 
any non-bailable offence is arrested or detaired 
without warrant by an officer in charge of a 
police station, or appears or is brought before 
a Court, he may be released on bail, but he shall 
not be so released if there appear reasonable 
grounds for believing that he has been guilty of 
an offence punishable with death or trans¬ 
portation for life. Provided that the Court may 
direct that any person under the age of sixteen 
years or any woman or any sick or infirm person 
accused ot such an offence be released on bail '* 

(5) Here Nathmal had been an accused of a r.on- 
bailable offence and he had appeared before a 
Court. The Court had, therefore, the power to 
release him on bail. The reference is not correct 
and is not accepted.* 

D.H. Reference rejected 
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(JAIPUR BENCH) 

SHARMA J, 

Ram Balabh, Applicant v. Gopi Ram, Res¬ 
pondent. 

Civil Revision No. 196 of 1951, D/- 18-12-51 

Civil P. C. (1908), Ss. 115 and 151 — Strik 
ing out defence. 

Where the defendant was ordered to 
do a certain thing which he failed to do, 
the Courts might be justified in striking 
out the defence under the inherent powers 
given by Section 151 but where the de¬ 
fendant was not ordered to appear in his 
capacity as a defendant but was summon- 
, ed as a witness for the plaintiff, if he did 
not appear the Court could have taken 
action which could be taken against a wit¬ 
ness. The Court was, however, not autho¬ 
rised to strike out the defence under its 
inherent powers. Even if the Court 
thought that it had such powers it was 
its duty at least to ask the defendant to 
show cause why his defence should not 

Ev ? n J if “ not be said 
h? rJ* f C °f rt . aC . te(J without jurisdiction 
/ l f? st committed a material 
megulanty in the exercise of its jurisdic¬ 
tion. AIR 1928 Oudh 262; AIR 1932 Mad 
263 and AIR 1925 All 28 0 ; Dusting 

Anno: C. P. C, S. 115 N. 12; S. lsn£\. 1) 

torV S po B ndeS‘ Va ' '° r AWBc “ li P - N - D ““ 

Si A§ iS j 

: , 111115 an aPPhcation by the defen 
dant to revise the order of the Munsif a t Jhun 
Jhun for striking out their defence. The facts an 


that sometime before the 1st May, 1951 the defen¬ 
dant Shubh Karan was asked to copy out the 
Hundi which is the basis of the suit. The defen¬ 
dant Subh Karan was summoned on the 1st May. 
1951 for making out another copy of the document 
as there was some difference about the manner 
in which the copy was made, pn the 1st May, 
1951 Subh Karan was present with his counsel but 
there was some difference between the parties 
as to the manner in which the copy was to be 
made. The Court decided the case on the 3rd 
May, 1951 without makiiig any order that the de¬ 
fendant Subhakaran should be present on the 
3rd May, 1951. On the 3rd May, 1951 Subh Karan 
was not present and his counsel was not prepared 
to take the responsibility of producing him on 
the next date. The Court therefore, made an 
order to the plaintiff to file process fee within 
three days to summon Shubh Karan. Subh Karan 
was summoned as a witness for the plaintiff for the 
24th May, 1951. On that date Subh Karan did not 
appear in Court and the learned Munsif made an 
order striking out the defence. 

Against this order the defendant has come in 
revision to tliis Court. It has been argued by 
the learned counsel for the defendant that there 
was no power in the lower Court to strike out 
the defence when Shubh Karan did not appear 
on me summons of the plaintiff as a witness. The 
order of the lower Court was therefore, without 
jurisdiction or at least it committed illegality or 
-material irregularity in the exercise of its jurisdic¬ 
tion. It was also argued that even if the lower Court 
had a mind lo strike out the defence as a conse¬ 
quence of non-appearance of Subh Karan on the 
24th May, 1951 he ought not to have made an 
order without giving Subh Karan an opportunity 
to show cause. 


(2) On behalf of the opposite party it has been 
argued by Mr. Dutta that the order of the lower 
Court was made under the inherent powers given 
by S. 151 of the Code of CivU Procedure. Rulings 
reported in ‘SHEO PRATAB SINGH v. GHIRRAO 
SINGH*, AIR 1928 Oudh 262; ‘VENKATACHAR- 
YULU v. MANCHULA YESOB’, AIR 1932 Mad 263 
and ‘EAST INDIAN RLY. CO. v. JIT MaL 
KALLO MAL’, AIR 1925 All 280, have been relied 
upon. The learned counsel was not able to show 
any specific provision in Civil Procedure Code 
apart from S. 151 to Justify the action of the 
lower Court. Even the rulings which have been 
c.ted do not apply to the facts or the present case. 
In AIR 1928 Oudh 262, the defendant was ordered 
to appear before the trial Court and the Court 
made attempts from time to time to persuade the 
defendant to attend the Court, but he persistently 
failed to comply with the order and under these 
circumstances, the Court exercising its power under 
S. 151 struck out the defence. 

In AIR 1332 Mad 263. the defendant was order¬ 
ed to furnish security and the Court ordered him 
to pay the Batta for the Issue of process to the 
Court amin who was to look into the adequacy 
of the bond. The defendant did not deposit the 
amount in the Court although he was warned 
that on failure to do so his defence would be 
struck out. The defendant failing to make the 
deposit the defence was struck out. in AIR 1925 
All 280, payment of costs was made a condition 
precedent of adjournment granted to the defen- 
^ W to dtoutart could r.ot deposit the 
costs mid the defence was consequently struck out 
and the case proceeded ex parte. ouc 

It would appear that in all these cases as the 
£*“*”*"“ or 2ered to do a certain thing whS 
Wfli? U |n d .^o do, the Courts might havebeen jus. 
tiffed in these cases in striking out the defend 
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under the inherent powers given by S. 151. In 
the present case, Suoh Karan, was not ordered 
to appear in his capacity as a defendant but was 
summoned as a witness for the piainufl. If he did 
not appear the Court could nave taken action 
which could be taken against a witness. The Court 
was however not authorised to strike out the de¬ 
fence under its inherent powers. Even if the Court 
thought that it had such powers it was its duty 
at least to ask Subh Karan to show cause why 
his defence should not be struck out as was done 
in Madras case referred to by the learned counsel 
for the applicant. In my opinion even if it may 
not be said that the Court acted without juris- 
Idiction the Court at least committed a material 
irregularity in the exercise of its jurisdiction. 

(3) The application is allowed. Tne order of 
the lower Court striking out the defence is set 
aside. The costs of this revision shall abide the 
result of the suit. 

D.H. Application allowed. 
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(JAIPUR BENCH) 

WANCHOO C. J. AND SHARMA J. 

Pheli (Accused) v. State. 

Criminal Appeal No. 51 of 1951, D/- 12-11- 
1951. 

Penal Code (1860), Ss. 97, 99, 100 and 
102 — Right of private defence — Extent of. 


The cattle of deceased had trespassed 
into the field of the accused and there¬ 
upon there was an exchange of abuses be¬ 
tween them. While the exchange of abuses 
was going on deceased gave a lathi blow 
on the person of the accused. The ac¬ 
cused happened to have a sword with him 
and struck the deceased with the sword 
in return. The first blow was stopped by 
the deceased on his lathi and then the ac¬ 
cused gave a second blow on the left leg 
of the deceased with the result that the 
deceased fell down injured. Thereafter the 
accused did not give any other blow to the 
deceased and went away. The latter died 
in the hospital on the next day: 


Held that obviously when the deceased 
hit at the accused wifh a lathi right of 
private defence of person arose in favour 
of the latter. The assault was of such a 
nature that the accused could have an ap¬ 
prehension that at least grievous hurt 
would be the consequence of such assault 
if he did not defend himself. He was, 
therefore, entitled to hit back in defence 
of his own person and ev.en to cause the 
death of the assailant. It could not be 
said that there was time to have recourse 
to the protection of the public authorities 
or that the right of private defence was 
exceeded and more harm than was neces¬ 
sary was caused to the deceased. The place 
of attack clearly showed that the inten¬ 
tion of the accused was to disable the de¬ 
ceased who was still armed with the lathi. 
The apprehension that had arisen in the 
mind of the accused must still have con¬ 
tinued, for the deceased was still in the pos¬ 
session of the lathi. So long therefore as the 
deceased had a lathi in his hand, the ac¬ 


cused could repeat the attack which he 
had already made on the accused. Under 
the circumstances the second blow given 
by the accused was also justified. 

(Paras 5, 6) 

Anno: Penal Code, S. 97 N. 1, 2; S. 99 N. 5 
6; S. 100 N. 1; S. 10? N. 1. 

R. K. Rastogi, Govt. Advocate. 

WA.NCHOO C. J.: inis is an appeal by Pheli 
against his conviction under S. 304 of the Indian 
Penal Code by the Additional Sessions Judge, Gan- 
gapur city. 

k2 i Tin; facts which have been found by the 
Court below and which in our opinion have been 
proved by the evidence of the prosecution wit¬ 
nesses are the;e: 

(3) The appellant Pheli had taken some land 
from Amolakh P. W. 4. On the 5th of May 1950 
the appellant was at liis field which is near the 
well of Amolakh. The deseased Hukma was also 
there. The cattle of Hukma had trespassed into 
ihe field of Pheli and thereupon there was an 
exchange of abuses between them. This took 
place at the well of Amolakh and while the ex¬ 
change of abuses was going on Hukma gave a 
lathi blow on the person of Pheli. Pheli happened 
to have a sword with him and struck Hukma with 
the sword in return. The first blow was stopped 
by Hukma on his lathi and then Pheli gave a 
^second blow on the left leg of Hukma with the 
.result that Hukma fell down injured. There¬ 
after Pheli did not give any other blow to Hukma 
and went away. Hukma died in the hospital on 
the 6th of May, 1950 and it is said that this was 
the result of the injury which had been caused 
by Pheli on his left leg on the previous day. 

(4) The appellant’s story w r as that he had not 
caused the injury at all and that it was Amolakh 
wiio had done so and had passed on the blame 
to iuin. This story has not been believed and we 
are of opinion that there is no force in this con¬ 
tention of the appellant and that the learned Ses¬ 
sions Judge was right in believing the version of 
the prosecution, as we have already said above. 

(5) The main question, however, which arises 
on the version, which was believed by the learned 
Sessions Judge is whether the appellant had a 
right of private defence of person This aspect 
of the matter was however completely ignored by 
the learned Sessions Judge, for we find no mention 
of it in his judgment. It is admitted by the pro¬ 
secution witnesses that after the appellant and 
Hukma had been exchanging abuses for some time, 
it was Hukma who gave the first blow to the ap¬ 
pellant with the lathi, and the appellant hit back 
with the sword, which he happened to have in 
his hand, only in return. Under S. 97 of the Indian 
Penal Code every person has a right, subject to 
the restrictions contained in S. 99 to defend 
his own body against .any offence affecting the 
human body. Obviously when Hukma hit at the 
appellant with a lathi right of private de¬ 
fence of person arose in favour of the appel¬ 
lant. The extent of this right is defined in 
S. 100, I. P. C. It extends even to the voluntary 
causing of death or ol any other harm to tne 
assailant if the offence which occasions the exercise 
of the right be of any one of the descriptions 
mentioned in that section. The second clause oi 
S. 100 is as follows: 

“Secondly — such an assault as may reasonably 
cause the apprehension that grievous hurt win 
otherwise bo* the consequence of such assault. 

(6) In this case, Hukma had hit at the appeli 
lant with a lathi and we are of opinion that tne| 
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assault was of such a nature that the appellant 
could have an apprehension that at least grievous 
hurt would be the consequence of such assault 
if he did not defend himself. He was, therefore, 
entitled to hit back in defence of his own per¬ 
son and even to cause the death of the assailant 
namely, Hukma. It cannot be said in this case 
that there was time to have recourse to the protec¬ 
tion of the public authorities or that the right of 
private defence was exceeded and more harm than 
was necessary was caused to Hukma. These are 
the only two restrictions which would apply to the 
present case under the third and fourth para 
of S. 99, I. P. C. and neither of these restrictions 
can be said to apply in the present case. 

The evidence is that after the appellant nad been 
hit, he hit back at Hukma and the first blow was 
stopped by Hukma on his lathi. The appellant then 
hit back again this time on the leg of Hukma. The 
place of attack clearly shows that the intention of 
the appellant was to disable Hukma, who was still 
armed with the lathi. The apprehension that had 
arisen in the mind of the appellant must still have 
continued, for, Hukma, was still in possession of 
the lathi. Under S. 102, T. P. C. the right of private 
defence of the body commences as soon as a rea¬ 
sonable apprehension of danger to the body arises 
from an attempt or threat to commit the offence, 
though the offence may not have been com¬ 
mitted and it continues as long as such apprehen¬ 
sion of danger to the body continues. So long 
therefore as Hukma had a lathi in his hand, he 
could repeat the attack which he had already made 
on the appellant. Under these circumstances, the 
jsecond blow which was given by the appellant was 
(also justified. We have already said that the place 
of the blow shows that the appellant had no in¬ 
tention of killing Hukma. His whole intention ap¬ 
pears to have been to disable Hukma from repeat¬ 
ing the attack which Hukma had already made 
upon him once. We are therefore of opinion that 
on the facts which have been accepted by the 
learned Sessions Judge and have been proved from 
the evidence of the prosecution witnesses this is a 
clear case in which the appellant is entitled to the 
benefit of private defence of his own person. 

(7) We therefore allow the appeal, set aside the 
conviction and sentence, and acquit the accused. 
He will be set at liberty at once. The fine, if paid. 
Will be refunded. 

DH * Appeal allowed. 
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(JODHPUR BENCH) 

WANCHOO C. J. AND BAPNA J 

IteSente’ APPe " a “ v ' M ° Ua and a "° thCT ' 
First Appeal No. 11 of 1950, D/- 9 - 4-1952 

iTA.'ST-. !SS£ sr 
srCLsr “ bou " d 10 ^ 

InSdni Act* it'll' 0in! 

JSf&tSSB 

‘th«°S £ t Pr T"? e «>« tot alone 
that the interest is excessive. But this 

£^fn n0t J nean that the Court ^ bound 
to aUow the maximum interest of eighteen 

and three quarter per cent, per annum in 

S case - J Is open to the Court after 
Considering the circumstances mentioned 


in S. 5 (2) (a), (b), (c) and (d) to decide 
for itself what would be the reasonable 
rate of interest in a particular case, and 
that reasonable rate can be less than 
eighteen and three quarter per cent, per 
annum. AIR 1941 Lah 212, Rel. on. 

(Para 4) 

(b) Civil P. C. (1908), Ss. 34, 107 — Pen¬ 
dente lite and future interest — Decree silent 
as to — Power of appellate Court to allow such 
interest. 

A creditor is entitled to pendente lite 
and future interest unless there are rea¬ 
sons why he should be deprived of it. 

Where the decree is silent as to pendente 
lite and future interest and the Court has 
by implication refused to allow such in¬ 
terest. the appellate Court will allow such 
interest if reasons for refusal of the same 
are not present. (P ara 6) 

Anno: C. P. C„ S. 34 N. 4, 5, 17; S. 107 N. 9. 

Sardarnath, for Appellant; Vishin Lal. for 
Respondents. 

REFERENCES: Courtwar/ Chronological/ Paras 
(41) AIR 1941 Lah 212: (195 Ind Cas 157) 4 

WANCHOO C. J.: This is an appeal by Gheesa 
Lai against the decree of the District Judge of 
tl The a PPeal is only with respect to inte- 
appellant has raised four points, 
fiiiw The .Kh?ta on the basis of which the suit was 

B5 “™ d ‘ nt l resl at 24 *- r «« Pe>' annum. 
roll has however < decreed interest at the 

° f 12 per cent per annum and the first con- 
appellant. is that he should be allow¬ 
ed interest at the contractual rate. Secondly it is 
being urged that the Court has miscalculated the 

«r a t n?M eV l n the rate £ 12 p£ 

“ft tu*? this should be corrected. Thirdly 

that tl l e Court has given no reason for 
XLiff 0W 8h? P ? ndente hte ,nter est and this Court 
£ 35 ?’ if pendenU! hte interest. 

JffS i»£i? nte ? ded that futlir e interest should 
S®i e . al h lwed i the Court below disaUowad future 
not sa - vul S any tiling about it. 

thor-f ^ ln questl0n in this appeal is whether 
the Court below was justifled in reducing the rate 

fr ° m 24 Per cent - Per annum to 12 ~r 
“*■*» annum. In this connection the law ap¬ 
plicable is contained in S. 5 of the Marwar Relief 

what ‘excess’ means and S 5(2)(b» , 

the principles on the basis of which the Coi?rt hot 

*1»**a=r the interest is excess!ve U ot' SS 

sarSffi sl cSsaai sssz 

unsecured loans it exceeds eighteen' and fLS 
quarter per cent, per annum simple interest * 

(4) Learned counsel has, in view of this nV™7 
slon, given up his case that he should be ®lE2i 

tee b i5ht he 

SfsarsE« a ?- 

-ft? r 

the Interest Is more than eighteen in!? t k y When 
ter per cent, per annum Srt S'bS 





160 Rajasthan Mokania y. Achalia (Wanchoo C . J.) 


A. LB. 


to presume from that fact alone that the interest 
is excessive. But »his does not mean that the 
Court is bound to allow the maximum interest of 
eighteen & three quarter per cent, per annum in 
every case. It is open to the Court after considering 
the circumstances mentioned in S. 5(2) (a), (b> (c) & 
(d> to decide for itself what would be the reason¬ 
able rate of interest in a particular case, and that 
reasonable rate can be less than eighteen and 
three quarter per cent, per annum. In This con¬ 
nection. we may refer to ‘JIWAN DASS v. RAKH- 
MAT DIN’. AIR 1941 Lah 212 where a similar pro¬ 
vision in the Punjab Relief of Indebtedness Act 
which provided that the Court was bound to hold 
interest to be excessive if it exceeded twelve per 
cent per annum in case of secured debts, was in¬ 
terpreted and it was held that the provision did 
not necessarily mean that the Court had no power 
to reduce interest below twelve per cent, per annum 
if the circumstances of the case justified a lower 
rate being allowed. In the present case, the Court 
alter considering the circumstances came to the 
conclusion that the rate was excessive and reduced 
it to twelve per cent, per annum. We are not pre¬ 
pared to allow the appellant anything more than 
that. 

(5) Next we come to the question of wrong cal¬ 
culation of interest. Learned counsel for the ap¬ 
pellant contends that toe Court below has made 
a mistake in calculating the interest at Rs. 1000/-. 
Actually, it comes to Rs. 1453/10/6 and the decree 
of the Court below will have to be increased by 
Rs. 444/14/6. Learned counsel for the respondents 
admits the correctness of this figure which has 
been given to us by the learned counsel for the 


appellant. 

(6) Then we come to the question of pendente 
lite and future interest. The Court below has said 
nothing about this and has by implication refused 
to allow pendente lite and future interest. We 
are of opinion that a creditor is entitled to pen¬ 
dente lite and future interest unless there are 
reasons why he should be deprived of it. In this 
case, no such reasons are in our opinion present. 
The appellant is, therefore, entitled to pendente 
lite and future interest. We allow him this in¬ 
terest at 6 per cent, per annum from the date of 
the suit to the date of the decree and from the 
date of decree to the date of realisation. 

(7) We. therefore, allow the appeal and modify 
the decree of the Court below as indicated above. 
The appellant will get proportionate costs of this 
appeal from the respondents. He will also get 
proportionate costs of the lower Court according 

to the amount decreed by ns. 

KS Decree modified. 
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(JODHPUR BENCH) 

WANCHOO, C. J. AND BAPNA J. 

Mukania and another, Petitioners v. Achalia 
and others. Opposite Party. 

Criminal Ref. No. 203 of 1951, D/- 19-2-1952. 

Criminal P. C. (1898), S. 190(1) andI S. 239 
— Clauses in S. 190(1) are not mutually ex¬ 
clusive — Police report and complaint about 
same offence — Cognizance by Magistrate — 
Joint trial of accused named in police report 


and in complaint — Legality. 

Under S. 190(1). it is open to a Magis¬ 
trate to act on any one of the three grounds 
mentioned in the Clauses in S. 190(1) but 


these three grounds are not mutually ex¬ 
clusive and it is possible for a Magistrate 
to take cognizance of any offence upon two 
or more of such grounds e. g. both upon 
receiving a complaint and on a police re¬ 
port. AIR 1929 Pat 473 (FB), Foil. 

(Para 4) 

If there are no circumstances which make 
a joint trial in particular cases improper, 
a Magistrate has ijie jurisdiction to amal¬ 
gamate the two cases and hold a joint 
trial of the accused mentioned in the police 
report and in the complaint provided he 
can do so under S. 239, and his action in 
doing so is not illegal. AIR 1933 Rang 271, 
Rel. on; 1950 R L W 281: AIR 1951 Raj 
16. OVERRULED. * (Para 5) 

Anno: Cri. P. C., S. 190 N. 24; S. 239 N. 4. 
Mansha Ram. Government Advocate. 


REFERENCES: Courtwar/Chronological/ Paras. 

(’29) AIR 1929 Pat 473: (30 Cri L J 1056 

F B) 4 

(’50) 1950 R L W 281: (AIR 1951 Rajas 16) 

2 3 5 6 

C33) AIR 1933 Rang 271: (34 Cri LJ 1185)’ 5 

WANCHOO C. J.: This is a reference by the 
Additional Sessions Judge of Balotra and has arisen 
in the following circumstances: 


(2) Two goats belonging to Rawal Khanger Singh 
were stolen on the night between 8th and 9th 
October, 1943. In tnat connection Sardara and 
Mukania went to the *Dhani* of Achalia and others 
and made enquiries. It is said that there was an 
altercation between Sardara and Mukania on the 
one side and Achalia and others on the other, with 
the result that Sardara and Mukania were attack¬ 
ed by Achalia and others. The police investigated 
the matter and prosecuted three persons namely, 
Achalia, Nagia and Nawia under S. 326 of the 
Indian Penal Code. Mukania, however was not 
satisfied with that prosecution and filed a com¬ 
plaint against nine persons. These included Acha¬ 
lia. Nagia and Nawia who were prosecuted 
by the police, two other men Mohabatia and Kir- 
tia and four women. Both the police case as well 
as the complaint case were before the same Magis¬ 
trate. The Magistrate did not summon the four 
women but summoned Mohabatia and Kirtia also 
to stand their trial. He held a joint trial of the 
five accused, three of whom were mentioned in the 
police challan also. and the remaining two 
only in the complaint of Mukania. Eventually, 
the Magistrate framed a charge against A <;halia 
only under S. 326 of the Indian Penal Code. There¬ 
upon. there, was a revision before the Sessions 
Judge by Mukania. 


This revision was directed against the discharge 
Df Nawia. Nagia. Mohabatia and Kirtia and there 
was also a prayer that all of them should be charg¬ 
ed under Ss. i48 and 307 read with S. 149 of the 
Indian Penal Code. When the matter came up 
before the learned Additional Sessions Judge he 
did not go into the question whether the discharge 
was correct. He relied on 'SITA RAM v. 
STATE*. 1950 RLW 281 and held that the joint 
trial of all the five accused was illegal, if 
three of them were named in the police challan 
while the other two were mentioned only m jne 
complaint of Mukania. This reference> came> before 
a learned single Judge of this Court who felt that 
the decision in ‘SITA RAM’S CASE was not CO 
reel. and. therefore, made a reference to a lag 
bench, the decision in SITA RAMS CASE, 
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by a single Judge. That is how the matter has 
come before us. 

(3) There is no doubt that SITA RAM’S CASE', 
1950 RLW 281 supports the view taken by the 
learned Additional Sessions Judge. In that case 
the police had sent up a challan against Sita Ram 
only while the complainant had hied a complaint 
against Sita Ram as well as Sankardan. The learn¬ 
ed Judge observed that since only one accused was 
implicated in the challan. it was obvious that the 
complaint which implicated both Sita Ram and 
Sankerdan could not be linked with it. No case 
has, however, been cited in support of this view. 
We are of opinion that the law, as stated there, 
goes too far. 

(4i Section 190 of the Code of Criminal Pro¬ 
cedure gives jurisdiction to a Magistrate to take 
cognizance of any offence under three circum¬ 
stances : 

(a) unon receiving a complaint of facts which 
constitute such offence; 

<bi upon a report in writing of such facts made 
by any police-officer; and 

<c> upon information leceived from any person 
other than a police-officer, or upon his own 
knowledge or suspicion, that such offence 
has been committed. 


It is open to a Magistrate to act on any one of 
jthese three grounds but these three grounds are 
-not, in our opinion, mutually exclusive and it is 
•possible for a Magistrate to take cognizance of 
|any offence upon two or more of such grounds 
e.g. both upon receiving a complaint and on a 
police report. We may, in this connection, refer 
to ‘BHARAT KISHORE v. JUDHISTIR MODAK\ 
AIR 1929 Pat 473 which is a Full Bench decision. 
In that case it was held that the alternatives upon 
which a Magistrate might lake proceedings could 
not be treated as mutually exclusive and it was 
not correct to say that a Magistrate while taking 
cognizance of an offence should have done it under 
some one of the alternatives to the exclusion of 
the other. It follows, therefore, that if a Magis¬ 
trate has both a complaint and a police report 
before him about the same offence, he can take 
cognizance of that offence on the basis of both. 
The further question whether after taking cogniz¬ 
ance on the basis of both, he can amalgamate them 
and hold a joint trial of the accused named in the 
police report as well as in the complaint depends 
upon S. 239 of the Criminal P. C. and the discre¬ 
tion of the Magistrate, which has to be exercised 
according to the circumstances of each case. 


(5) Section 239 permits a Magistrate to hold i 
joint- trial of various persons under the condition 
mentioned therein. If, therefore, it is permissi 
able under that Section for the Magistrate to hol< 
a joint trial of the accused named in the polic 
report and the accused named in the complaint 
there is in our opinion, nothing illegal in th 
Magistrate amalgamating the two casas and hold 
ing a joint trial even though the accused in th 
police report may not all be the same as thos 

The Mag^trate is of cours 
not bound to hold a joint trial for there may b 

nAf CU hi St n nCeS a JP articula * case where it ma 
?hP Affw° Per 10 u hod a Joint trial e S> thougl 
hv e t^p may be . on f* the persons prosecutei 
by the police may be totally different from th 

?! a 25 S JHT ed i com P laln t. In such a case 

it wil! obviously be improper to amalgamate th 

two cases and hold a joint trial. But if there ar 

no circumstances which make a joint trial in parti 

cular cases improper, a Magistrate has, in our op 

nion, the jurisdiction to amalgamate the two case 

and hold a joint trial of the accused mentione< 
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in the police report and in the complaint provid¬ 
ed he can do so under S. 239. 

We may in this connection refer to U PO YONE 
v. EMPEROR', AIR 1933 Rang 271. In that case, 
the police prosecuted only three persons while the 
complainant named these three and three others. 
Both cases were before the same Court and a ques¬ 
tion arose whether all the six could be tned to¬ 
gether. Tlie learned Judge was of the opinion 
that on the allegations made by the complainant, 
all the six could be tried together in view of S. 239 
though whether in any particular case it would 
be proper to hold a joint trial, would depend up¬ 
on the facts of that case. We are, therefore, of 
opinion that the Magistrate had the power to try 
the three persons named in the police report and 
the further two persons named in the complaint 
jointly and his action in doing so was not illegal. 
To that extent, the decision in 'SITA RAM’S CASE'. 
1950 RLW 281. is overruled. 

<6» Then we come to the further question whe¬ 
ther in the circumstances of this case, it was pro¬ 
per that the complaint case and the police case 
should have been amalgamated and all the five 
persons tried jointly. We see no impropriety in 
trying the five accused together in this particular 
case. We take it that the Magistrate took the 
precaution of recording all the evidence that the 
police and the complainant desired to produce. The 
reference which was based on 'SITA RAM'S CASE'. 
1950 RLW 281 must, therefore, be rejected and the 
Sessions Judge should be directed to hear the revi¬ 
sion of Mukania on the merits. 

(7) We, therefore, reject the reference and direct 
the Sessions Judge concerned to hear the revision 
of Mukania on the merits. 

A/V.B.B. Reference rejected. 


A. 1. K. 1952 RAJASTHAN 161 

(JODHPUR BENCH) 

WANCHOO, C. J. AND BAPNA J. 

Udaimal. Appellant v. Hastimal and others 
Respondents. 

Ijlas-i-khas A. No. 7 of 1950. D/- 7-4-1952. 

(a) Civil P. C. (1908), Ss. 109 and 110 - 
Marwar State Ijlas-i-khas Rules — R r 18 ( C ) 
™ ~ Decree involving claim to or respect¬ 
ing property of the value of Rs. 4000. 

Where the suit was for arrears of rent 
and ejectment and the defendants admitt- 
ed the tenancy and also their liability for 
rent and they only challenged their liabi- 
uty to ejectment, even if the house was 
valued at Rs. 30,000/- the decree did not 
involve directly or indirectly some claim 
to, or some question respecting, property 
of the value of Rs. 4000/- or more the 
valimtion m this case being only Rs. 120/- 
Where the High Court Judge who dealt 
with the matter specifically mentioned that 
he granted leave under R. 19, this cannot 
be taken to be a certificate under R. 18(c) 
though the High Court could only grant a 
certificate for leave to appeal under R. 18(c). 

(Paras 3, 4) 

Anno: C. P. C„ S. 110 N. 11; S. 109 N *> 

tb) Civil P C. (1908), S. 109 - Leave 
wrongly granted - Hearing on merits _ 
Marwar Ijlas-i-khas Rules — R, 18 (a), (b). 
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If leave has been wrongly granted un¬ 
der S. 109 (a) and (b) which correspond 

to Rule 18 (a) and (b) of Marwar Rules, 

the Privy Council will not hear the appeal 

on merits. (Para 5) 

Anno: C. P. C., S. 109 N. 2. 

Than Chand, for Appellant; Chandmal, for 
Respondents. 

WANCHOO. C. J.: Tins is an Ijlas-i-Khas appeal 
by Udaimal and has come up before us in view 
ox the provisions of Ordinances XL of 1949 and 
XII of 1950. 

i2> The case out of which this appeal has arisen 
was a simple suit for arrears of rent and eject¬ 
ment. A second appeal came to the High Court 
of the former State of Jodhpur and was decided 
in favour of the defendants. Thereupon, there was 
an application to that Court for leave to appeal 
to the Ijlas-i-Khas, which came up before another 
learned Judge and that learned Judge granted a 
certificate for leave to appeal under R. 19 of the 
Ijlas-i-Khas Rules of the former State of Marwar. 
Rule 19 provides for appeals in cases in which the 
amount or value of the subject-matter of the suit 
in the Court of first instance was Rs. 4000/- or 
more, and the amount or value of the subject- 
matter in dispute on appeal to His Highness was 
also Rs. 4000/- or more, or the decree involved di¬ 
rectly or indirectly some claim to, or some question 
respecting property of like amount or value. 

(3) The learned Judge who gave leave was of 
opinion that the suit related to property the value 
of which was Rs. 30.000/- or so and. therefore, the 
applicant before him was entitled to leave. We 
are of opinion that this view of the learned Judge 
is wrong. The suit was for arrears of rent and 
ejectment and the defendants admitted the ten¬ 
ancy and also their liability for rent. They only 
challenged their liability to ejectment. Therefore 
even if the house was valued at Rs. 30.000/- the 
decree did not involve directly or indirectly some 
claim to. or some question respecting, property 
of the value of Rs. 4000/- or more. The learned 
Judge was, therefore wrong in giving a certificate 
under R. 19 of the Ijlas-i-Khas Rules, the valuation 
in this case being only Rs. 120/-. 

(4) Learned counsel for the appellant urges that 
though the learned Judge who gave leave specifically 
said that the applicant was entitled to leave undei 
R. 19, this Court should consider it as grantea 
under R. 18(c) of the Rules, because in a case of 
this kind that was the only provision under which 
certificate for leave to appeal could be granted. 
It is true that in this case the High Court could 
only grant a certificate for leave t° appeal unde 
R. 18(ci but the learned Judge who dealt with the 
matter specifically mentioned that he granted lea\e 
under R. 19. We are not Prepared to hold that 
this must be taken to be a certificate under R. 
18(c) There is nothing indeed in the oidei of the 
learned Judge to show that it was emi u^ed be 
fore him that it was a fit case for appeal. :Further 
there is nothing to show that he applied his mrnd 
to the circumstances which should be present be¬ 
fore he granted leave under K. 18 (c). 

~(5> The last point that is urged is that the leave 
having been granted by the High Court, the-ap¬ 
peal should be heard on merits So far as that is 
concerned, it is enough to say that there to ample 
authority of the Privy Council to the effect that 
if leave has been wrongly granted under S. 109(a> 
and (b) of the Code of Civil Procedure which cor¬ 
respond to R. 18(a) and (b) of Marwar Rules, the 
Privy Council will not hear the appeal on merits. 
It may be mentioned that R. 19 refers to leave 
granted under R. 18(a) and (b). 


(6) We are, therefore, of opinion that leave 
should not have been granted in this case and 
no appeal, therefore lies to the Ijlas-i-Khas. The 
appeai is hereby dismissed with costs. 

B/D-H. Appeal dismissed. 
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(JAIPUR BENCH) 

WANCHOO C. J. AND SHARMA J. 

Hafiz Abdul Rahim, Applicant v. Deputy 
Custodian, Opposite Party. 

Constitutional Writ Appln. No. 12 of 1951, 
D/- 16-11-1951. ' 

(a) Constitution of India, Art. 226 — Juris¬ 
diction under — Nature of. 

The jurisdiction of the High Court to 
issue a writ of certiorari is a limited juris¬ 
diction. The Court is not a Court of appeal 
nor is it a Court of revision. It has no 
power to correct either findings of fact or 
even errors of law. Its sole function is 
to correct persons or tribunals exercising 
judicial or quasi-judicial functions when 
they do not possess or when in the exer¬ 
cise of their jurisdiction, they violate prin¬ 
ciples of natural justice. But when the 
Court has been empowered to determine 
certain questions and jurisdiction has been 
conferred upon it to determine those ques¬ 
tions. then the determination by the Court 
of those questions, however erroneous in 
fact or law, cannot call into question the 
jurisdiction of the High Court under its 
high prerogative of issuing a writ of cer¬ 
tiorari. There are two well-recognised ex¬ 
ceptions to the above limits. The superior 
Court will interfere (1) when an error of 
law is patent on the face of record, and (2) 
when the determination is arrived at mala 
fide in which case it will not be a deter¬ 
mination at all. Fraud or mala Tides will 
vitiate any decision, however arrived at. 
AIR 1951 Bom 303, Rel. on. (Paras 5, 6) 
f (b) Administration of Evacuee Property 
Ordinance (XXVII (27) of 1949), S. 7 — Duty 
of custodian to give notice under S. 7 before 
proceeding under Ordinance — Notice lays 
foundation of jurisdiction — Defective notice — 
Subsequent proceedings are without jurisdic¬ 
tion and are liable to be set aside — All reme¬ 
dies under Ordinance exhausted — Aggrieved 
person can approach High Court under Art. 226 
— (Constitution of India, Art. 226) — (Admi¬ 
nistration of Evacuee Property Act (XXXI (31) 
of 1950), S. 7). 

Before declaring any property to be 
evacuee property, it is the duty of the Cus¬ 
todian (in which term is included the 
Assistant Custodian or Deputy Custodian) 
when he issues a notice under S. 7 of the 
Ordinance (now replaced by S. 7 of the 
Administration of Evacuee Property Act, 
No. XXXI (31) of 1950) to comply with 
the Rules framed thereunder for issue of 
notice and to see that the notice, which is 
issued in Form No. 1 under R. 5 of the 
Rules under the Ordinance (which is now- 
being issued under Rule 6 Form No. 1 
of the Act), is in conformity with that 
form and supplies the necessary informa- 
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tion to the person concerned. Before any 
property can be declared evacuee property 
the Custodian has to come to the conclu- 
sion that an evacuee owns it or has interest 
in it. The intention of the law is that the 
person, to whom notice is given under S. 7. 
should be told under what provision of the 
law he is going to be declared an evacuee. 
This has been provided in order that the 
person concerned may be able to raise 
objections before the Custodian and meet 
the case against him. If no such informa¬ 
tion is given to the person to whom notice 
is issued, he may not be ablq to explain to 
the Custodian why his property should not 
be considered evacuee property. Where 
the notice is not in accordance with Form 
No. 1, in that it does not show under what 
clause of S. 2 (e) the Custodian considers 
that the person is an evacuee and it also 
does not give any grounds why the Cus¬ 
todian considers that the property should 
be declared evacuee property, the Custo¬ 
dian cannot be said to have laid the founda¬ 
tion of the jurisdiction to proceed with the 
matter, and all the subsequent proceedings 
are without jurisdiction, and are liable to 
be set aside. 

Where the person aggrieved has exhausted 
all his remedies under the Ordinance he can 
approach the High Court under Art. 226 of 
the Constitution. (Paras 10, 12, 13, 15, 19) 

(c) Constitution of India, Art. 226 — Appli¬ 
cant who has been negligent in pursuing his 
remedies under provision of the Statute under 
which the proceedings were laid, cannot get 
lief under Art. 226 — Non-appearance of appli¬ 
cant to contest defective notice under S. 7 of the 
Administration of Evacuee Property Ordinance 
(27 of 1949) — Non-appearance due to some 
bona fide misunderstanding of procedure on part 
of applicant — Applicant would suffer conse¬ 
quences of non-appearance but this cannot be 
called negligence as to disentitle him to an order 
under Art. 226 — (Administration of Evacuee 
Property Ordinance (27 of 1949), S. 7). (Para 17) 

(d) Constitution of India, Art. 226 — Negli¬ 

gence — Delay in filing appeal under ordinary 
law entirely due to action of Court itself — 
This is no negligence as to disentitle applicant 
to relief under Art. 226. (para 18) 

(e) Constitution of India, Art. 226 — Negli¬ 
gence — Applicant’s appeal under ordinary law 
dismissed for default — No further steps taken 
for restoration — It is negligence and applicant 
cannot approach High Court and ask it to exer- 
cise its extra-ordinary powers under Art. 226 — 

entU v Lv nefflige ? ce the default is due 
entirdy to his counsel, who failed to appear on 

SI 0 which '^t had E com 

mumcated to the Court — In such case Hirli 

U » CXerc ‘ se its Powers under Art. 226 
AIR 1947 Bom 46, Distinguished. (Para 18) 

P. N. Dutt, for Applicant* R K 51 
Government Advocate, for Opposite Party 1 
REFERENCES: Courtwar/Chronological/ Paras 
'1SL A “ <M <1946) 

( 'Bon?701) 951 B ° m 3 ° 3: (ILR (1951) ^ 


WANCHOO, C.J.: This is an application by 
Abdul Rahim under Article 226 of the Constitution 
of India for a writ of certiorari or any other writ 
praying that certain proceedings taKen by the 
Deputy Custodian of Evacuee Property, Jaipur, 
were without jurisdiction and should be quashed 
along with all proceedings consequent on the 
proceeding of the Assistant Custodian or any other 
order or direction which the Court considers pro¬ 
per in the circumstances of the case. 

(2> The application has been made in the follow¬ 
ing circumstances: 

There is a house No. 767 situate in Mohalla 
Bisatiyan Cliaukri Ghat Darwaza, Jaipur City. A 
report was made to the Assistant Custodian. Jaipur, 
in April 1950 that this house belonged to one Aja 
Khan, who had left for Pakistan and had been 
taken in possession by certain Muslims from Agra 
without authority. The Assistant Custodian called 
lor a report from the Field Inspector and after 
perusing that report notice was issued under Rule 
of the Administration of Evacuee Property Central 
Rules, 1949 hereinafter called the Rules. Thereafter 
on the 15th of April 1950, the Assistant Custodian 
passed an order under Section 7 (1) of the Adminis¬ 
tration of Evacuee Property Ordinance No. 27 of 
1949 hereinafter called the Ordinance. Thereafter on 
the 24th of April 1950, the applicant filed a written 
statement before the Assistant Custodian objecting 
to the declaration that had been made under 
Section 7. This objection was considered by the 
Assistant Custodian. On the 12th of July 1950 the 
Assistant Custodian, who had oy now become the 
Deputy Custodian, dismissed the objections hold¬ 
ing that he had no power to review Iris order. 
Thereupon the applicant filed an appeal before the 
Custodian soon after. This appeal was dismissed 
for default of appearance on the 28th of October 
1950. Thereupon there was an application for 
restoration which was dismissed on the 28th 
November 1950. In the meantime, it appears that 
the applicant had gone in revision to the Custodian 
General also. That revision was dismissed on the 
30th of December 1950. The present application 
was then made on the 29th of January 1951 in this 
Court. 

(3) The contention on behalf of the applicant is 
that there was no foundation for the jurisdiction 
of the Assistant Custodian who dealt with this 
matter and passed the first order on the 15th of 
April 1950. (It may be mentioned that in the 
application the applicant calls the order as that of 
tne lith of April 1950, but the correct date seems 
to us to be the 15th of April 1950). As such it is 

be 6 quashed ^ subsequent Proceedings should 

nf ( f 4 hp^to PPli ? ati0n bns been °PP° secl on behalf 
?/ |l,i 0 a i e ,u n f ^ 0 “ ail ? grounds. In the first place 
^ th JL Assistant Custodian had juris- 
; nri ? de the ™ atter and any irregularity 
Sk h rmirt t e « U i Te < ^ 0U d v not give jurisdiction to 
bjan^ e3 W a writ of ^rtiorari or 

tho? n 'l ot « # *£}*• 1x1 the second place, it is urged 
k U th u Court has the Jurisdiction to 
Wri ^ of cert iorari it should not exer- 
extraordinary power in favour of the 
£ ai ? has been guilty of negligence*in 
prosecuting his remedies under the Ordinance. 

(5) We shall first consider whether this mnw 
can interfere in these proceeding Th* ? Urt 
doubt that the jurisdiction of t£ Court tn *?* n 
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tve agree with the observations in that case. These 
observations which appeared at p. 305 are as follows: 

“Now it is unnecessary to repeat that the juris¬ 
diction that the High Court exercises when it 
issues the high prerogative writ of certiorari is 
a limited jurisdiction. The Court is not a Court 
of appeal nor is it a Court of revision. It has 
no power to correct either findings of fact or 
even errors of law. Its sole function is to cor¬ 
rect persons or tribunals exercising judicial or 
quasi judicial functions when they do not possess 
or when they refuse to exercise jurisdiction which 
is vested in them by law. or when in the exer¬ 
cise of their jurisdiction, they violate principles 

of natural justice.But when the Court has 

been empowered to determine certain questions 
and jurisdiction has been conferred upon it to 
determine those questions, then the deter¬ 
mination by the Court of those questions, 
however erroneous in fact or in law. cannot call 
into question the jurisdiction of the High Court 
under its high prerogative of issuing a writ of 
certiorari." 

(6) It is further observed that there are two well 
recognised exceptions to the above limits, and the 
superior Court will interfere (1) when an error of 
law is patent on the face of record, and (2) when 
the determination is arrived at mala fide in which 
case it will not be a determination at all and fraud 
or mala tides will vitiate any decision however 
arrived at. 

(7) Reference may also be made to an English 
case, viz., 'CARATAL <NEW) MINES LTD.* In re: 
(1902) 2 Ch 498. That was a case where there was 
an error on the face of the record and in such a 
case it was held that the Court will correct an 
error of law patent on the face of the record by 
a writ of certiorari. 


<8' Reference may further be made to Halsbury’s 
Laws of England, Vol. 9, at p. 887 where the follow¬ 
ing passage occurs: 

“Where upon the face of the proceedings them¬ 
selves it appears that the determination of the 
inferior Court Is wrong in law, certiorari to quash 
will be granted." 


(9) We have, therefore, to see whether on the 
facts of this case we have the power to issue a 
writ of certiorari. The facts show that the pro¬ 
ceedings were started under Section 7 of the 
Ordinance. Under that section the Custodian 
(which term of course includes the Deputy Custo¬ 
dian and the Assistant Custodian) has to give 
notice before declaring any property to be evacuee 
property. The manner in which the notice has 
to be given is prescribed in the Rules under the 
Ordinance. The rule with which we are con¬ 
cerned is Rule 5. which says that after a survey 
of anv property is made and the Custodian is satis- 
tied that his information discloses that the property 
or any interest therein is evacuee Property he 
shall cause a notice to be served in Form No. l 
on the person claiming title to such property or 
interest therein and on any other P erso o°r persons 
whom he considers to be interested in the property. 
It is further prescribed that the notice shall as 
far as practicable mention the grounds on 'vhich 
the property is sought to be declared e Y a . c “f e J^ 
perty and shall specify the Provision of the Ordi¬ 
nance under which the person claimm, anj right 
to. or interest in. such property is alleged to be 


an evacuee. 

After the notice has been given the person to 
whom the notice is given has the right to show 
cause to the Custodian in the inquiry which that 
section enjoins him to hold. Further under Section 
24 of the Ordinance an appeal is provided against 


certain orders passed under Section 7 and under 
Section 25 against other orders passed under the 
same section. A perusal therefore, of these provi¬ 
sions clearly shows that the foundation of the 
jurisdiction of the Custodian is the notice which is 
issued in Form No. 1. That Form is provided in 
the Rules and is as follows: 

' WHEREAS, there is credible information in 
possession of the Custodian that you are an 
evacuee under Clause (iii) of Section 2 (d) of 
the Administration of Evacuee Property Ordi¬ 
nance on account of the grounds mentioned be¬ 
low; 

AND WHEREAS, it is desirable to hear you in 
person; 

NOW, THEREFORE, you are hereby called upon 
to show cause (with all material evidence on 
which you wish to rely) why orders should not 
be passed declaring you an evacuee & all your 
property as evacuee property under the provi¬ 
sions of the said Ordinance. 

The hearing of your case is fixed before the 

undersigned on -at-. 

Grounds: (Here give the grounds as far as 
practicable)." 

(10) An analysis of this form shows that it is 
the duty of the Custodian who gives notice under 
Section 7 of the Ordinance to inform the person, 
to whom the notice is given, that his property is 
to be declared as evacuee property, because his case 
comes under certain provisions of the Ordinance. 
Section 2 (e) of the Ordinance defines an "evacuee" 
and Section 2 (f) “evacuee property." The defini¬ 
tion of “evacuee property" is that it must be pro¬ 
perty of an evacuee or an evacuee must have an 
interest in it. Therefore, before any property can 
be declared evacuee property the Custodian has to 
come to the conclusion that an evacuee owns it or 
has interest in it. The definition of an “evacuee" 
in Section 2 (e) contains three clauses and the 
intention of the law is that the person, to whom 
notice is given under Section 7, should be told 
under what provision of the law he is going to be 
declared an evacuee. This has been provided in 
order that the person concerned may be able to 
raise objections before the Custodian and meet the 
case against him. If no such information is given 
to the person to whom notice is issued, he may 
not be able to explain to the Custodian why his 
property should not be considered evacuee property. 

(11) It has been urged on behalf of the State 
that a notice under Section 7 was given in this 
case. That is no doubt so but the notice is. in our 
opinion, very defective and does not comply with 
the provisions of Rule 5, and is not according 
to Form No. 1. The notice that was given to the 
applicant was simply this: 

NOTICE UNDER SECTION 7 (1). 
“BECAUSE it has been made to appear to me 
that the following property which is in your 
possession is evacuee property, so you are hereby 
given notice to appear before me on the 15th 
of Aoril 1950. and show cause why the property 
should not be declared evacuee property. You 
should bring all documents with you on which 
you wish to rely." 

(12) This notice, as is quite clear, is not in 
accordance with Form No. 1. It does not show uncier 
what clause of Section 2 (e) the Custodian con¬ 
siders that the person is an evacuee. It also coe. 
not give any grounds why the Custodian, considers 
that the property should be declared evacuee pro¬ 
perty. 

(13) The question then arises whether on a 
notice of the kind which has been issued in ttws 
case, the Assistant Custodian can be said to ha\e 
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(jurisdiction to proceed with the matter. There is 
no doubt that the Custodian had jurisdiction in the 
ordinary sense to deal with a matter relating to 
evacuee property in Jaipur. It is, therefore, urged 
that' the mere fact the notice that was given 
was defective was not sufficient to take away his 
.jurisdiction and. therefore, this Court should not in¬ 
terfere by a writ of certiorari. It seems to us that 
even though there was jurisdiction in the Assis¬ 
tant Custodian to take proceedings under the 
Ordinance, he did not lay the foundation of his 
jurisdiction by giving a notice as required by the 
law and rules. The person whose interests are 
affected has no further remedy if once an order 
under Section 7 is passed against him and is upheld 
by the authorities provided in the Ordinance. It 
is, therefore, necessary that the person concerned 
should be supplied with particulars which the 
Rules in this case make incumbent on the Custo¬ 
dian to supply to him and which are to be found 
in Rule 5, Form No. 1. Where such particulars are 
not supplied and the person concerned is not 
put in a position to prefer his objection, there is. 
in our opinion, no foundation for the jurisdiction 
of the Custodian to deal with the particular case. 

(14) We may in this connection refer to ‘ABDUL 
MAJID HAJI MAHOMED v. P. R. NAYAK\ 53 
Bom L R 621. That was also a case under the 
Administration of Evacuee Property Ordinance, and 
the question as to the effect of non-compliance with 
the provisions of Section 7 (1) and Rule 5 was 
specifically considered. It was held: 

“(1) that the two conditions laid down by S. 7 (1) 
of the Ordinance, which were not merely proce¬ 
dural in character but substantive in nature, not 
having been complied with, the notice was not 
validly issued; 


(2) that bearing in mind the object of serving 
the notice viz., to give an intimation to the 
person concerned that he was going to be held 
to be an evacuee and that all his property was to 
vest in the Custodian, the notice should specify 
with sufficient clarity and particularity what were 
the grounds which had led the Custodian to 
come to the conclusion that the person against 
whom action was going to be taken was an 
evacuee. 


(3) that inasmuch as the notice did not mention 
any grounds whatsoever on which the property 
of petitioner No. 1 was sought to be declared 
evacuee property, the notice was not in compli¬ 
ance with S. 7 (1) of the Ordinance and that 
the order was therefore without jurisdiction." 

(15) We respectfully agree with the view that 
has been taken in this case, and are of opinion 
that in view of the invalid notice issued in this 
case, the Assistant Custodian did not lay the 
foundation of his jurisdiction as was required 
under the law, and, therefore, all subsequent pro¬ 
ceedings were without jurisdiction, and are liable 
to be set aside. 


(16) It was next urged that the applicant hac 
ms remedies under the Ordinance and he could not 
therefore come to this Court under Article 226 o 
the Constitution of India. So far that is con 
cerned the applicant has exhausted all his reme 
dies under the Ordinance and he can get no relie 
anywhere except under Article 226 of the Consti 
tutton of India. Whether he should get any relie: 
under that Article is a matter which we shoulc 
consider just now. 

«..22uE e h ? Ve « already h ? ld this Court ha 
Jurisdiction to issue a writ of certiorari in thi 

special circumstances of this case; but before w< 
OMS kay e to examine the second argumen 
on behalf of the State, viz., that this Court shoulc 
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not help a person who has been negligent. The 
negligence that has been pointed out is this. It 
is said that the applicant did not appear to con¬ 
test the notice issued under Section 7. We have 
already pointed out that notice was grave*y de¬ 
fective. It may also be mentioned that the 
Central Ordinance, had only come into force re¬ 
cently and the Rajasthan Ordinance (No. Alv oi 
1949 ) was different and it was not necessary under 
that Ordinance to appear and object till a notifi¬ 
cation was made in the Gazette. 

In any case, if the applicant did not appear to 
contest the notice under Section 7, he would 
have to suffer the consequences of that non- 
appearance. That cannot however be called such 
negligence as to dis-entitie him to an order from 
us. It is further said that the applicant did not 
immediately appeal after the order of the 15th 
of April 1950 and allowed the time to expire and 
appealed some time in July 1950. That is no doubt 
so, but here again we may point out that the law 
in the Rajasthan Ordinance was different and it 
seems that the impression in the mind of the 
Assistant Custodian also was that he couid-hear 
the objections of the applicant after the order of 
the 15th of April 1950. If this was not so. there 
is no reason why the Custodian did not dismiss 
tile objections which the applicant filed on the 
24th of April 1950 then and there and told him to 
go in appeal which he actually did almost three 
months later i.e., on the 12th of July 1950. If the 
Custodian had dismissed the applicant's objections 
on the 24th of April 1950 at once, the applicant 
could have gone in appeal and he would have had 
ample time to prefer the appeal within limitation. 
The delay in filing the appeal was due to the fact 
that the Assistant Custodian kept his objections 
pending for about three months and then dis¬ 
missed them on the 12th of July 1950. The delay 
therefore occasioned in this manner cannot really 
be called negligence on the part of the applicant, 
for he was apparently pursuing some remedy which 
might have been proper under the Rajasthan 
Ordinance but which was not the proper remedy 
under the Central Ordinance which had come into 
force. 

(13) Lastly, it has been urged that the applicant 
was negligent in allowing his appeal to be dismissed 
in default on the 20th of October 1950. This 
charge, if correct, is certainly serious and a person 
who allows an appeal to be dismissed for default 
and takes no further steps thereafter cannot come 
to this Court and ask it to exercise its extra¬ 
ordinary powers in his favour. 

Reference in this connection was made to 'KHUR- 
SHED MODY v. RENT CONTROLLER. BOMBAY'. 
AIR 1947 Bom 46. In that case the applicant had 
a right of appeal and did not file any. He then 
came to the High Court under Section 45 of the 
Specific Relief Act and wanted issue of a writ of 
certiorari. It was held that where a party has a 
remedy given to him by law and does not avail 
himself of that opportunity owing to his own de¬ 
fault the High Court would not interfere by means 
of a high prerogative writ. With due respect, we 
agree with this view where the prayer as in that 
case, is for a writ of certiorari. 

What we have, however, to see is whether the 
applicant did not avail of the remedy that was 
open to him on account of his own default. The 
reason why the appeal was dismissed on the 28th 
of October 1950 is that the applicant’s counsel did 
not appeal- before the Custodian. The applicant's 
counsel who was engaged to appear before the 
Custodian has filed an affidavit to the effeot that 

by appUcant and had 
been paid his full fees and expenses and was to 
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go alone to Jodhpur to argue the case before the 
Custodian. He however fell ill on the afternoon 
of ihe 27th of October 1950 and could not proceed 
to Jodhpur by the evening tram. He therefore 
sent a telegram to the Custodian saying that he 
was ill and praying for adjournment. He could 
not inform the applicant of his illness and his 
inability to go to Jodhpur. The result of this how¬ 
ever was that the applicant made no other arrange¬ 
ment to look after the case in Jodhpur and the 
appeal was dismissed for default. We accept this 
affidavit, for. it is not being controverted by the 
other side. It is true that in the Custodian’s 
order it is said that the reason for the postpone¬ 
ment was not mentioned in the telegram which 
was admittedly received; but as the original tele¬ 
gram is not forthcoming we must accept the affida¬ 
vit of the counsel and it is possible that the recital 
in the order might be a mistake. Thus it appears 
that it was no fault of the applicant that the ap¬ 
peal happened to be dismissed for default on the 
28th of October 1950. His conduct after that date 
also shows that he has been vigilant throughout. 
He immediately filed an application for restoration 
which was however dismissed on the 28 th of 
November 1950. He also applied in revision to 
the Custodian-General at the same time. This 
revision was dismissed on the 30th of December 
1950. It is only when he had exhausted all other 
remedies that he made an application to this Court. 
Taking a comprehensive view of the applicant's 
action throughout, we do not think that it can be 
said that he had been negligent in this case. Under 
these circumstances, the principle of ’KHURSHED 
MODY’S CASE’, AIR 1947 Bom 46. does not apply 
in this case and we will not be helping a negligent 
litigant if we exercise our jurisdiction under Article 
226 of the Constitution of India in his favour. 

(19 1 We are of opinion that it is the duty of the 
(Custodian (in which term we include the Assis¬ 
tant Custodian or Deputy Custodian) when he 
issues a notice under Section 7 of the Ordinance 
now replaced by Section 7 of the Administration of 
Evacuee Property Act No. XXXI of 1950 to comply 
with the Rules framed thereunder for issue of 
notice and to see that the notice, which is issued 
in Form No. 1 under Rule 5 of the Rules under the 
Ordinance and which is now being issued under 
Rule 6 Form No. 1 of the Act, is in conformity with 
that form and supplies the necessary information 
to the person concerned. If he does not do so, no 
foundation Is laid for the jurisdiction of the Custo¬ 
dian and the proceedings taken by him are liable 
to be set aside. 

(20> We, therefore, allow' this application and 
issue a wit of certiorari quashing the order of the 
Assistant Custodian dated the 15th April 1950, and 
all proceedings consequent to that order. We may 
point out that, in accordance with the law. the 
Custodian can take fresh proceedings after laying 
the foundation of his jurisdiction. In view of all 
the circumstances of the case, we pass no order as 
to costs. 

A R.G.D. Application allowed. 


A. I. R. 1952 RAJASTHAN 1G6 

(JODHPUR BENCH) 

TRILOCHAN DUTT J. 

Kishen Singh. Applicant v. Dungaria and 
Karinga, Opposite Party. 

Civil Revn. No. 100 of 1950, D/- 14-10-1950. 

Rajasthan Ordinance (9 of 1949), S. 4 — Suit 
for ejectment of person taking forcible posses¬ 


sion — No relationship of landlord and tenant — 
Ordinance does not apply. 

From the perusal of Ss. 4, 5 and 6 of the 
Ordinance No. 9 of 1949, it appears, that 
they apply only to cases where relation of 
landlord and tenant exists or is so alleged 
to exist between the parties. Where the 
ejectment of a person from an agricultural 
land is sought on the allegation that he has 
taken forcible possession of the land and 
there is no issue as to relationship of land¬ 
lord and tenant between the parties, the 
Ordinance does not apply. (Para 4) 

Karinga, Opposite Party No. 2, in person. 
ORDER.: This is an application for revising 
the order of the learned District Judge, Rajsa- 
mand, dated 21st of July 1949. 

(2) A suit for the possession of some agricultural 
land was brought by the applicant Kishen Singh 
against the non-applicants Dungaria and Karinga, 
in the Court of the Munsiff Nathdwara, and a 
decree for possession of said land was passed in 
favour of the plaintiff. The defendants, who are 
non-applicants in the present revision, filed an 
appeal against the judgment and decree of the 
Munsiff, in the Court of the District Judge, Raj- 
samand, which Court is defunct now. On the 
21st of July 1949, this appeal came up for hearing 
before the learned District Judge. During the 
course of the arguments, a point was raised by the 
learned counsel for the appellants, that the appeal 
cannot proceed further under Section 5 of the 
Rajasthan Ordinance No. 9 of 1949. The learned 
District Judge passed stay order in the appeal and 
consigned the file of the appeal to record room. 

(3) Ordinance No. 9 of 1949 provides for the pro¬ 
tection of tenants from ejectment from their hold¬ 
ings by their landlords. The relevant portions of 
Ss. 4. 5 and G of the Ordinance run as follows: 

Section 4/ Tenants not liable to ejectment: 

'•(1) So long as this Ordinance is in force in any 
area of Rajasthan, no tenant shall be liable 
to ejectment or dispossession from the whole 
or a part of his holding in such area on any 
ground whatsoever." 

•Section 5/ Provisions as to pending suits etc. : 

“All suits, appeals, revisions, references, applica¬ 
tions and proceedings, for the ejectment of ten¬ 
ants, pending on the date of the commencement 
of this Ordinance, shall be temporarily consigned 
to records." 

•Section 6/ Decrees and orders for ejectment to be 
stayed: 

••(1) All decrees or orders for ejectment, which, at 
the date of the commencement of this Ordin¬ 
ance, have not been fully executed, shall re¬ 
main in abeyance and their execution shall 
be stayed so long as this Ordinance remains 
in force." 

(4) From the perusal of Ss. 4, 5 and 6 of the 
Ordinance No. 9 of 1949, it appears, that they ap¬ 
ply only to cases where relation of landlord and 
tenant exists or is so alleged to exist between the 
parties. Where the ejectment of a person from 
any agricultural land is sought on the allegation 
that he has taken forcible possession of the land, 
Ordinance No. 9 of 1949 does not apply. 

(5) In the present case, the plaintiff brought the 
suit on the allegation that the land in suit was 
under his cultivating possession as a proprietor ana 
the defendants took forcible possession of it only 
a few months before the suit. The plaintiff no- 
where alleged in his plaint that the defendant 
were his tenants. The defendants also did not 
allege in their written statement that they were 
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the tenants of the plaintiff, but what was alleged 
by them was that they were the full proprietors 
of the land in suit, and were in possession of it 
since generations. They further alleged that the 
debt of the plaintiff was discharged since long and 
therefore, the plaintiff cannot eject them. There 
was no issue in this case with regard to the exis¬ 
tence of the relationship of landlord and tenant 
between the parties. The only issue, that was 
framed in the case by the trial Court, was whether 
the defendants took forcible possession of the land 
in suit in 'Asadh' last? This issue was decided by 
the trial Court in favour of the plaintiff and a 
decree was passed. The present case was not a 
case for the ejectment of a tenant by a landlord 
and hence Ordinance No. 9 of 1949 had no appli¬ 
cation. and therefore, the order of the learned Dis¬ 
trict Judge. Rajsamand dated 21st of July 1949. is 
liable to be set aside and is hereby set aside with 
the direction that the appeal be taken on the list 
and be disposed of according to law. 

D/R.G.D. Order accordingly. 
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(d) Succession Act (1925), S. 370 — Locus 
standi to contest proceedings. 

Where the party did not set up any 
will by the deceased and he had al¬ 
ready obtained the Letters of Administra¬ 
tion with a will annexed, from the Court 
of the District Judge in respect of will 
of the heir of the deceased under whom he 
claimed during the course of the proceed¬ 
ings it cannot be held that the legatee 
from the heir had no 'locus standi' to 
contest the proceedings for Succession 
Certificate by another person. (Para 10) 
Anno: Succession Act, S. 370 N. 1. 

Amrit Raj, for Appellant; Hastimal, for Res¬ 
pondent. 

REFERENCES: Courtwar/Chronological/ Paras 


(’31) AIR 1931 PC 45: (12 Lah 336) 9 

(’37) AIR 1937 PC 201: (168 Ind Cas 881) 5 
(’15) 37 All 600: (AIR 1915 All 334) 9 

(’20) 42 All 549: (AIR 1920 All 185) 10 

(’21) 44 Mad 499: (AIR 1921 Mad 168 FB) 10 
(’35) AIR 1935 Pat 478: (159 Ind Cas 1119) 10 


BAPNA. J.: This is an appeal under S. 384 of 
the Indian Succession Act (No. 39 of 1925). 


Shiv Lal v. Jootha (Wanchoo C. J. <£ Bapna J.) 


WANCHOO C. J. AND BAPNA J. 

Shiv Lal, Appellant v. Jootha, Respondent. 
Misc. First Appeal No. 6 of 1951, D/- 17-3-52. 
(a) Evidence Act (1872), Ss. 32 and 50 — 
Relationship — Evidence of general reputa¬ 
tion. 


The Evidence Act does not contain any 
express provision making evidence of 
general reputation admissible as proof of 
relationship. It is necessary to put for¬ 
ward evidence of-the kind described in S. 
32, Clauses (5), (6) and (7) and S. 50 to 
prove the existence of relationship be¬ 
tween persons deceased whenever the 
question is in issue. AIR 1937 PC 201, Foil. 


(Para 5) 

Anno: Evidence Act, S. 32 N. 24 to 27, 30. 

(b) Evidence Act (1872), S. 32(6) — State 
ment of relationship in deed — Admissibility. 

A pedigree would become admissible- 
under Sec. 32 (6) even though the writer 
or the person who dictated it is not known, 
if it has been adopted by a person who 
had special means of knowledge. Where 
however it is not shown as to who had 
written the disputed entries or at whose 
instance they were written or even whe¬ 
ther they had been adopted by any person 
having special means of knowledge who 
was dead, the document and the state¬ 
ment based thereon are valueless. AIR 1915 
All 334; AIR 1931 PC 45, Ref. (Para 9) 
Anno: Evi. Act, S. 32 N. 30. 

<e) Succession Act (1925), S. 370 - Locus 
standi — Person claiming under will of heir 
An assignee from an heir is entitled to 
claim the grant of succession certificate. 

A person claiming under a will by an heir 
is in the same position and he can, there¬ 
fore, object to the grant of certificate to 
f, AIR 1920 AU 185; AIR 1921 

Mad 168 (FB), Rel. on; AIR 1935 Pat 478, 

rasUng- (Para 10) 

Anno: Succession Act, S. 370 N. 1. 


(2) The respondent Jootha applied for grant of 
succession certificate in respect of the estate of 
the deceased Punamchand who died on Second 
Srawan Sudi 15, Smt. 2004 (31st of Aug. 1947). 
The respondent claimed to bo the nearest heir 
of the deceased and alleged that one Chunilal, who 
had made a separate application for grant of such 
certificate was not the nearest heir. The appel¬ 
lant Shivlal objected to the grant of certificate 
to Jootha alleging that the nearest heir of the 
deceased Punamchand was Chunilal, who later on 
died bequeathing all the property to the objector. 
It was mentioned that Chunilal had filed a peti¬ 
tion for grant of succession certificate in respect 
of the estate of Punamchand out that petition be¬ 
came infructuous owing to Chunilai’s death. The 
relevant portion of the pedigree relied upon by the 
respondent is as under: 


HARING 

1 

1 

Ioda 

1 

1 

Chena 

1 

Sarup 

• 

\ 

Kumpa 

Mala 

1 

Maga 

1 

Puoamohand 

(deceased) 

1 

Tulcha 

1 

Jootha 

(Applicant). 

Sobha 

1 

Chunilal 

(through whom the 
objeotor claimed) 


The appellant did not admit that Sarup was 
Uie son of Haring, but it was alleged on his be- 
half that Sarup was the son of Ranchor a brother 
of Haring. The learned District Judge held that 
Sarup was the son of Haring and consequently 
Jootha was nearer in degree to the deceased Punam¬ 
chand than Chunilal. He also observed that the 
proceedings for grant of succession certificate being 
of a summary nature, a legatee from an alleged 
heir had no ‘locus standi* to contest the proceed- 
ings. He further observed that the objector was 
not entitled to a certificate since he claimed under 
a \rtll for which he could obtain Letters of Ad¬ 
ministration or Probate. The learned District 

firafp 6 that a success ion certi- 

th? e5e? of thJ°°rt5n res P° n D dent in aspect of 
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(3) It is urged on behalf of the appellant that 
the lower Court has grossly erred in relying on the 
evidence of the witnesses for the respondent, and 
that the observations of the learned Judge, that 
the witnesses were residents of the village of the 
deceased and withstood the test of cross-examina¬ 
tion, are not correct. 

<4» We have gone through the evidence and are 
of opinion that the evidence led by the respondent 
is wholly unreliable and entirely insufficient lor a 
finding that Sarup, the grandfather of the res¬ 
pondent, was the son of Hanng. The entire evi¬ 
dence led by the respondent consists of four wit¬ 
nesses, viz.. Jhutmal s/o Peera. Chunilal, Ranmai. 
and the respondent Jhoota himself. The first three 
witnesses did not belong to the family to which 
the deceased Punamchand belonged, and they did 
not state their source of knowledge as regards the 
pedigree of the family of the deceased. Their 
parrot-like statements to prove the pedigree relied 
upon by the respondent, are inadmissible in evi¬ 
dence. Jhutmal s/o Peera admitted that he did not 
belong to the family of Punamchand and was un¬ 
able to state the pedigree of his own maternal 
uncle. Chunilal, the second witness, also did not 
state how he was connected with Punamchand and 
what was the source of his knowledge. Ranmai 
also admitted that he did not belong to the family 
of the deceased and was not related to him in any 
way. 

(5) As pointed out by their Lordships of the 
Privy Council in 'LAXMI REDDI v. VENKATA 
REDDI’. AIR 1937 PC 201, the Indian Evidence 
Act does not contain any express provision making 
evidence of general reputation admissible as proof 
of relationship. Their Lordships further pointed 
out the necessity of putting forward evidence of 
the kind described in S. 32, Cls. (5). (6» and (7), 
and S. 50. Evidence Act, to prove the existence of 
relationship between persons deceased whenever the 
question is in issue. In the case before their Lord- 
ships a number of witnesses were allowed simply 
to enunciate from the witness box the proposition 
which they desired to prove without stating the 
basis which could give that evidence the value 
or admissibility and their Lordships observed that 

"time, trouble and expense would have been sav¬ 
ed had Cl. 5. S. 32. Evidence Act. been properly 
applied and witnesses required to prove the state¬ 
ments relied upon with proper particularity and 
with due attention to the requirement that the 
person making the evidence had special means 
of knowledge." 

Their Lordships further observed that 
"this matter could not rightly be left to time or 
chance or cross-examination to disclose whether 
a statement had any barts which could give it 
value or admissibility.” 

(6) The respondent Jootha started by saying that 
he did not know Ills family pedigree but later on 
gave the pedigree relied upon by him, but in the 
very first question in cross-examination stated that 
the pedigree table had been given to him by his 
Kul-Guru Rajmal. This then was the source of 
his knowledge. He however did not produce that 
pedigree and, as would be mentioned later on. Raj¬ 
mal as witness for the appellant supported the 
appellant’s version that Sarup was the son of Ran- 
chor. a brother of Haring. A perusal of the state¬ 
ment of the respondent shows that he was unable 
to state anything beyond the direct ascendant of 
Chunilal, Punamchand and Jootha. He was unable 
to state, for instance, how many sons had Inda 
or Kumpa, or who were the brothers of Haring. 

(7) It may be pointed out that the observation 
of the learned District Judge that all the witnesses 


were residents of the village of the deceased was 
conceded by learned counsel for the respondent 
to be an error. They were, as a matter of fact, 
all residents of Bhaloion Ka Bara, Paragna siwa- 
na while the deceased was a resident of the village 
Bala. Paragna Jaiuie. 

(8) The evidence led by the respondent is thus 
entirely insufficient for a finding that the respon¬ 
dent's father Samp was the son of Haring. 

(9) On behalf of the appellant, five witnesses 
were produced including tne appellant himself, but 
except Rajmal, the rest of the witnesses have 
surtered from the same defect as witnesses for the 
respondent. As regards Rajmal, he was admit¬ 
ted to be the Kul-Guru of Punamchand, and he 
produced a pedigree Ex. P/A from a book of pedi¬ 
grees kept by him. This table supported the ap¬ 
pellant. Learned counsel for the respondent, how¬ 
ever, challenges the admissibility and authenticity 
oi this table on several grounds. In the first place, 
he contended that the record kept by the Kul- 
Guru was not a bound book, but was in loose 
sheets, and that there were blank spaces on those 
sheets’ and manipulation could easily be made. It 
was next contended that the witness was unable 
to say in whose handwriting the record kept by 
him existed, and that there being no signatures 
appended to the contents in the record it could 
not be said whose statements they were, which were 
being sought to be admitted. The witness gave 
some explanation as to loose leaves by saying that 
the book having become old, some papers had got 
out. He was, however, unable to say in whose 
handwriting were the entries from which the pedi¬ 
gree was made out. 

Learned counsel for the appellant relied upon 
* 'JAHANGIR v. SHEORAJ SINGH'. 37 All 600 for 
the proposition that it was not necessary to show 
who had made the statements contained in the 
pedigree. In the case relied upon, the pedigree 
was produced by a member of the family as having 
been handed over to the witness by his grand 
father as the family pedigree and the Court 
heid it. to be genuine. It was contended for the 
opposite partv that it was necessary to show who 
was the author of the statements on the basis 
whereof the pedigree came to be prepared and 
their Lordships repelled that contention. In that 
case the pedigree was held to be admissible in evi¬ 
dence on the presumption that the grandfather of 
the witness had adopted it and it became his state¬ 
ment even though the writer or the person who 
dictated it remained unknown. 

All that this case therefore lays down is that 
a pedigree would become admissible under S. 32(6) 
of the Indian Evidence Act, even though the writer 
or the person who dictated it is not known, if it 
has been adopted by a person who had special 
means of knowledge. The same view has been 
taken in 'ABDUL GHAFUR v. MT. HUSSAIN, 
BIBI’. AIR 1931 P. C. 45. In the present case Raj¬ 
mal was however unable to show who had written, 
the disputed entries or at whose instance they were 
written or even whether they had been adopted! 
by any person having special means of knowledge, 
who was dead. The document and the statement, 
of Rajmal based thereon are. therefore, in ou 
opinion valueless. But even on the finding tnat 
the objector failed to prove that Samp was tne son 
of Ranchor, the respondent is not benefited, un¬ 
less it was proved that the respondent was ini tn 
line of Haring, the Objector would succeed as 
Chunilal was admittedly in the line of Haring 
common ancestor of Chunilal and Punamchana. 

(10) The learned Judge’s observation, that the 
objector had no 'locus standi’ in view of his claim 
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being based on a will by Chunilal, is not correct. 
It has been held in 'GULSHAN ALI v. ZABIR ALT, 
42 All 549 and ‘V IRA VAN V. SRINIVASA CHA- 
RIAR’ 44 Mad 499 that an assignee from an heir 
is entitled to claim the grant of succession certi¬ 
ficate. A person claiming under a will by an heir 
is in the same position and he can, therefore ob¬ 
ject to the grant of certificate to a stranger. The 
ruling relied upon by the lower Court, MT. KABO 
v. DAMRI LAL\ AIR 1935 Pat 478 is entirely ir¬ 
relevant. In that case, the question related to 
the ownership of the property. The several con¬ 
testing parties alleged three different persons to 
be the owners of the prepared (sic) and what the 
Court decided was that the owner was the person 
in whose name property stood, and accordingly 
granted a certificate to the person who was ad¬ 
mittedly his heir. The observation of the learned 
District Judge that the appellant had no ‘locus 
standi’ before obtaining the Letters of Administra¬ 
tion or Probate in respect of the estate of Punam 
Chand is also incorrect, since the appellant did 
not set up any will by Punam Chand and the ap¬ 
pellant had already obtained the Letters of Ad¬ 
ministration with a will annexed, from the Court 
of the District Judge in respect of Chunilal’s will 
during the course of the proceedings. 


(ID The appeal is, therefore, accepted, the direc¬ 
tion as to grant of succession certificate to the 
respondent is set aside, and the petition is dis¬ 
missed. The non-petitioner having not made any 
application for the grant of a succession certifi¬ 
cate, no grant of certificate can be made to him 
at this stage. 

B/D.H. Appeal allowed. 


A. I. R. 1952 RAJASTHAN 169 
(JODHPUR BENCH) 

BAPNA J. 

Uda, Petitioner v. Balu Lai and others, Res¬ 
pondents. 

Civil Revns. Nos. 62 and 63 of 1951, D/- 26- 
10-1951. 


(a) Civil P. C. (1908), 0. 21, Rr. 84, 92 
Officer conducting sale can declare higlu 
bidder t 0 be purchaser — Discretion of Con 
to refuse to accept, not exercised — Re-sa 
ordered without any application under eith 

££ J®- R - W°r R- 91 - Order is not und 
Rule 92 — Order is appealable. 

The declaration as to who is purchaser 
can be made by officer conducting the sale. 
The language of Rule 84 of Order 21 does 
not require that the permission of the 
Court is to be obtained before a certain 

K° n ib» a r^ e ( deC i ar .u d to be a Purchaser. 
Both the Court and the officer have discre- 

tion t° act in the matter so that either 

ot the two officers can adjourn the sale if 

22 **? °, ffer f d by j he ^est bidder ap- 
, ea !, ly ^adequate as to make it 
advisable to do so. The Court can how- 

Sfwrtf t TSS? nding a declarati on that 
the highest bidder was the purchaser made 

b> the officer conducting the sale, decline 

to accept the bid if in its opinion, the prtoe 

offereti appeared to be clearly inadequate 

to the circumstances of the case This 

would further lead to the proposition that 

once the Court had omitted to exercise 

fthe discretion, it cannot thereafter re-open 


its own order under this clause and if it 
purported to do so, it would not be an 
order under O. 21, R. 84 of the Code. 
Where the Court orders resale without any 
application before it in that respect under 
eiiher Rule 89 or Rule 90 or Rule 91, the 
setting aside the sale cannot be consider¬ 
ed to be one under Rule 92 and on this 
reason the person who was declared to be 
the purchaser can file an appeal, on the 
ground that the Court had no authority- 
to set aside sale except under R. 92. AIR 
1925 Mad 318; AIR 1923 Pat 525, Explain¬ 
ed and not followed. AIR 1936 Lah 555; 
AIR 1939 Nag 269; AIR 1929 Rang 311, 
Ref. " (Para 4) 

Anno Civil P. C., O. 21, R. 84 N. 1; R. 92, 
N. 2, 13. 

(b) Civil P. C. (1908), O. 21, R. 84 — Mort¬ 
gagee decree-holder purchasing property in 
execution of his mortgage decree — Deposit 
of 25 per cent, of balance of purchase money 
after deducting amount of incumbrance held 
proper. (Para 6 ) 

Anno: Civil P. C., O. 21, R. 84 N. 3. 

Udharam, for Petitioner; Sumerchand. for 
Respondent No. 1. 

REFERENCES: Courtwar/Chronological/ Paras. 

('23) AIR 1923 Cal 316(1): (68 Ind Cas 305) 4 
(’36) AIR 1936 Lah 555: (166 Ind Cas 603) 4 

(’25) AIR 1925 Mad 318: (82 Ind Cas 793 ) 4 

(’39) AIR 1939 Nag 269: (186 Ind Cas 872) 4 

(’23) AIR 1923 Pat 525: (2 Pat 548) 4 

(’29) AIR 1929 Rang 311: (7 Rang 425) 4 

ORDER: These two revisions arise out of a 
single order passed by the Additional District 
Judge. Udaipur, on 9th of Maicli, 1951, in two con¬ 
nected appeals. 


(2) In execution of a decree obtained by Kashi 
Ram against Khushal, the judgment-debtor's pro¬ 
perty was put up for sale and on the 12th of Janu¬ 
ary, 1951, tiie Nazir accepted the last bid of Balu 
Lai amounting to Rs. 6310,-. Balu Lai was also 
a mortgagee of this property for a sum of Rs. 5200/-. 
Balu Lai paid one-fourth of the amount of the 
purchase money after adjusting his mortgage 
amount to the Nazir and the Nazir made a report 
to the Munsiff of Rajsamand in whose Court the 
execution proceedings were being carried on stat- 
mg the above facts. The Court ordered that the 
amount of Rs. 277/8/- paid by Balu Lai be deposit- 
ed in the Court. Some time later on the same dav 
a petition was presented by Chhagan Lai that lie 
had been making bids at the sale of the property 
and had just absented himself for about 10 minutes 
after making a bid for Rs. 6305/- intimating to the 
Nazir to wait for his return but when he returned 
he found that the Nazir had knocked down the 
sale in favour of Balu Lai for Rs. 6310/-. He in¬ 
timated that he was willing to pay Rs. 6400/- for 
the property and even higher If the property be 
sold to him. The Court asked the Nazir to report 
whereupon the latter stated that Chhagan Lai had 
made a bid of Rs. 6205/- and thereafter he went 
away and did not return. He closed the sale at 
6 P M. when the last bid of Rs. 6310/- was made 
by Balu Lai and nobody at that time was wiTC 
to make a higher bid. The Court recorded 

S rd ?L tbat .£ he sale of the Property be again con¬ 
ducted on the 13th and 14th of January 195 ? The 

Nazir complied and made a report on the 15th of 

January, Mil. that he started s.Se Stta| JheVd 
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of Rs. 6400/- of Chhagan Lal and no one gave a 
higher bid and he therefore accepted it. On the 
same day, that is. 15th of January, 1951, Balu Lal 
made a petition that he had been lawfully declared 
to be the purchaser on the 13th of January- and 
that he was ready to deposit the balance of 
amount of the purchase money after adjustment 
of his mortgage, which should be accepted, and a 
certificate^)! sale be issued in his favour. Khushal, 
judgment-debtor, had in the meanwhile presented 
one petition to the Nazir while he was conducting 
the sale that the sale be stopped as he was prepar¬ 
ed to pay the decretal amount on which the Nazir 
directed him to deposit the amount in Court. 
Another petition was presented by Chhagan Lal 
on the 20th of January. 1951, that he was only a 
'Benamidar' for Uda who may be considered as the 
purchaser. The learned Munsiff passed an order 
on the 25th of January, 1951, upholding the cor¬ 
rectness of his order directing re-sale of the pro¬ 
perty and accepted Uda as the purchaser of the 
second sale. The judgment-debtor's objection was 
rejected as he had not paid the decretal amount 
and only wanted time. Against this order, Balu 
Lal. and Khushal filed separate appeals. The 
learned Additional District Judge. Udaipur, by his 
order dated 9th of March. 1951. held that the lower 
Court was not right in setting aside the first sale 
made in favour of Balu Lal and he. therefore, 
quashed the subsequent proceedings. Uda ‘ has 
filed two revisions as there were two appeals pend¬ 
ing before the lower Courts. 

(3> It is argued that the order of the Executing 
Conn, dated the 25th of January 1951. was not 
open to appeal, inasmuch as, at best it was an 
order under O. 21 R. 84 when the Court refused 
to declare Balu Lal to be the purchaser of the 
property. It was urged that a sale made by the 
Nazir was not complete until the bid had been 
accepted by the Court. It was also argued that 
the appeal was preferred against the order of the 
Munsiff dated the 25th of January 1951, while no 
appeal had been preferred against his order of the 
13th of January 1951, and. therefore, if the order 
of the 13th January stood, the appeal against the 
second order was incompetent. Learned counsel 
for the opposite party urged that the sale was 
complete as soon as the Nazir had knocked down 
the sale in favour of Balu Lal and. as a matter 
of fact, the Court also accepted him as the pur¬ 
chaser by accepting the deposit of one-fourth of 
the purchase price and, therefore, the order 
directing re-sale on the 13th amounted to a setting 
aside of the sale within the meaning of O. 21. R. 92. 
C.P.C., and the purchaser Balu Lal had a right of 
appeal under the provisions of O. 43. R. 1 <j> of 
the Civil Procedure Code. Another point urged by 
the learned counsel for the petitioner is that the 
purchaser Balu Lal was not authorised to deduct 
the amount of the mortgage money from the pur¬ 
chase price and. thereafter to deposit only one- 
fourth of the net amount of the price and that 
the learned Munsiff took this point also into con¬ 
sideration in setting aside the sale as observed by 
him in his order of the 25th of January 1951. 

(4) There is a difference of opinion among the 
High Courts in India as to whether acceptance 
of the highest bid by the Court is necessary. The 
Nagpur, Lahore and Rangoon High Courts have 
held that the sale is complete as soon as the pro¬ 
perty is knocked down in favour of the highest bid¬ 
der by the officer conducting the sale. ‘HOSHNAK 
RAM v. PUNJAB NATIONAL BANK LTD.’. AIR 
(231 1936 Lah 555; 'LOKMAN CHHABILAL v. 
MOTILAL TULSIRAM*. AIR (26) 1939 Nag 269 
and MAUNG OHN TIN v. P. R. N. P. S. R. M. 
CHETTYAR FIRM’, AIR (16) 1929 Rang 311. The 


other view is that a sale is not complete till the 
highest bid is accepted by the Court though the 
officer conducting the sale may have knocked down 
the property in favour of a particular person as 
being the highest bidder. ‘RATNASAMI PILLAI 
v. SABAPATHY PILLAI*, AIR (12) 1925 Mad 318; 
FAZIL MEAH v. PROSANNA KUMAR*, AIR (10) 
1923 Cal 316 (1) and ‘JAIBAHADUR v. MATUK- 
DHARI*. AIR (10) 1923 Pat 525. Order XXI. Rule 
84. C. P. C., reads as follows: 


“(1) On every sale of immovable property the 
person declared to be the purchaser shall pay 
immediately after such declaration a deposit of 
twenty-five per cent, on the amount of his pur¬ 
chase-money to the officer or other person con¬ 
ducting the sale, and in default of such deposit, 
the property shall forthwith be re-sold. 

(2) Where the decree-holder is the purchaser and 
is entitled to set-off the purchase-money under 
Rule 72, the Court may dispense with the re¬ 
quirements of this rule." 

Under O. 31, R. 65. every sale in execution of a 
decree except as otherwise prescribed, is to be 
conducted by an officer of the Court or by such 
other person as the Court may appoint in this 
behalf, and shall be made by public auction in 
the manner prescribed. Under O. 21, R. 84. the 
provision for payment of twenty-five per cent, of 
the purchase-money to the officer or such other 
person conducting the sale is to be made after 
the person is declared to be the purchaser. So 
that up to that stage, it is the officer or such 
other person conducting the sale who is function¬ 
ing and. therefore, the declaration as to who is 
purchaser can be made by that officer. The lan¬ 
guage of R. 84 of O. 21 does not require that the 
permission of the Court is to be obtained before 
a certain person can be declared to be a pur¬ 
chaser. The decision in the Patna case 'JAIBA¬ 
HADUR v. MATUKDHARI’, AIR (10) 1923 Pat 525. 
as appears from the first paragraph of the judg¬ 
ment rested on the provisions of the Code taken 
together with the High Court General Rules and 
Circular Orders as observed in the Rangoon case. 
Tine Madras case does not give any reason for 
the decision and the decision actually- relates to 
a sale by a Receiver appointed under O. XL of the 
Civil Procedure Code, In ATO (10) 1923 Cal 316 
(1) the Court had ordered re-sale of the property 
on‘an offer of R-s. 700/- when the Nazir had re¬ 
ported the last bid to be of Rs. 450/- made by the 
petitioner in that case. The learned Judge re¬ 
ferred to Form No. 29. Appendix E. Of the First 
Schedule of the Civil Procedure Code in coming 
to the conclusion that the Court had a discretion 
in the matter to accept or refuse to accept a bid 
and to direct a re-sale of the property. Fo ™ *(o. 
29 relates to conditions of sale settled by the Court 
under O. 21. R. 66 of the Code and condition No. J 
stated therein is: 

■The highest bidder shall be declared to be the 
purchaser of any lot. provided a^ays that he i. 
legally qualified to bid, and provided that it shall 
be in the discretion of the Court or o m c 
holding the sale to decline acceptance n °L, n 
highest bid when the pnee offered appear 
clearly inadequate as to make it ad; liable t 

It d i°s argued by the learned counsel for the oppo¬ 
site partv that the discretion is in the Court or 
the officer holding the sale in the alternative 
that if the officer holding the sa e lias acceptc . 
the highest bid it would mean that he nas re¬ 
fused to exercise the discretion of not accepting 
the highest bidder as the purchaser and thereafter 
no further discretion is left In the Courtin . 
matter. In my opinion, the correct interpietation 
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would be that both the Court and the officer had 
discretion to act in the matter so that either 
ol the two officers could adjourn the sale if the 
price offered by the highest bidder appeared so 
clearly inadequate as to make it advisable to do 
.so. The word ••or" seems to have been used 
in the meaning of “and * in this condition of sale. 
A different meaning would give an officer greater 
powers than would be veiled in the Court. In 
the present case, however, the Court cud not 
exercise its power when the Nazir intimated to 
the Court that Balu Lai was the highest bidder 
and that the twenty-five per cent, of the purchase 
money may be deposited in the Court. The Court 
on that report mace an order that the amount 
be deposited. Although there is no specific order 
that the Court accepted Balu Lai, who was the 
highest bidder to be the purchaser, but as discussed 
above, the declaration that the highest bidder was 
the purchaser can be made by the officer conducting 
the sale. The Court could, however, notwithstand¬ 
ing a declaration, made by the officer conducting 
the sale, decline to accept the bid if in its opinion, 
the price offered appeared to be clearly inade¬ 
quate in the circumstances of the case. This would 
further lead to the proposition that once the 
Court had omitted to exercise the discretion men¬ 
tioned in this clause, it could not thereafter re¬ 
open its own order under this clause and if it 
purported to do so, it would not be an order under 
O. 21. R. 84 of the Code. In the present case, 
on Chhagan Lai’s application, no notice wa% given 
to the previous purchaser or judgment-debtor or 
creditor and the order of re-sale was made which 
in other words amounted to a setting aside of 
the previous sale in favour of Balu Lai. The 
order setting aside the sale was appealable under 
O. 43, R. 1 (j) of the Code. The contention of 
the learned counsel for the petitioner is that there 
had been no application before the Court under 
Rr. 89. 90, or 91 of O. 21 and, therefore, the setting 
aside of the sale could not be considered to be one 
under Rule 92. This may be so but this is exactly 
the reason on which Balu Lai could file an aopcal 
that the Court had no authority to set aside the 
sale except under the conditions mentioned under 
O. 21, R. 92 of the Code. 

(5) In respect of the contention that no appeal 
had been filed against the order of the 13th 
January 1951, I find from the memorandum of 
appeal that the first ground taken is that the 
Executing Court had no jurisdiction to set aside 
the sale in favour of Balu Lai and direct a 
fresh sale of the property. The fact that a copy 
of the order of the 13th January was net produced 
along with the memorandum of objection, is in 
my opinion, not fatal since that order of the 13th 

i n a measure confirmed by the order 
tof the 2oth January 1951 and the copy of that 
order was produced along with the memorandum 
of appeal. 

(6) As to the contention that the auction- 

ner C S r JwL L&1 n 3d not de P csited twenty-flve 
per cent, of the entire amount of the mirchaxp- 

money viz.. Rs. 6,310/-, it appears from a S 

of the record that in the proclamation of sale the 

to favour S' , n *3?** of t; >« mortgage 

to* S£ wasShVS thTSquS? of^redempUon 

0f b K ldS ak0 It is cleariy £S»- 
Sgtf the incumbra nce on the property con- 
l ist€d ,1 , the mortgage in favour of Balu Lai for 

E, thC “ d was startcd b" adding 

hereto so that the parties and every- 

Dody who was present at the sale understood that 

the property was being sold subject to the tocS- 
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brance. Since the mortgagee himself happened to 
be the purchaser he was justified in deducting 
the amount of incumbrance and considering the 
purchase-pnce of the equity of redemption to be 
Rs. l.llo -. There was no dispute about the 
amount of incumbrance and there was. therefore, 
no point in paying the mortgage money in Court, 
which was only to be handed over again to Balu 
LaL The revision against Balu Lai ha ; . therefore, 
no force and is dismissed with costs. The revision 
against Khushal automatically fails. 

B R.G.D. Order accordingly. 
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SHARMA J. 

Devi Singh, Applicant v. State of Rajasthan. 
Criminal Misc. Petn. Nos. 37 and 40 of 1952, 
D/- 11-6-1952. 

Public Safety — Preventive Detention Act 
(1950), S. 7 — Particulars of grounds of de¬ 
tention need not be furnished — Grounds sup¬ 
plied should not be irrelevant — Detenu can 
however ask for further particulars — Courts 
cannot enquire into truth of grounds, unless it 
is found that action of detaining authority is 
mala fide — Burden to establish mala fide is 
on detenu — Court cannot also enquire into 
sufficiency of grounds for satisfaction of de¬ 
taining authority — It can only see whether 
grounds are relevant and whether the autho¬ 
rity was reasonably satisfied — Since grounds 
had no bearing on objects, order of detention 
held bad — (Constitution of India, Art. 22). 

Neither in Article 22 nor in the Preven¬ 
tive Detention Act is there any express 
provision that particulars of the grounds 
of detention should be given to the person 
detained. Looking to the wordings of Arti¬ 
cle 22 of the Constitution of India and 
Section 7 of the Act, it is not necessary 
that any particulars should have been 
given by the detaining authority in the 
grounds furnished to the detenu. Grounds, 
which form the basis of satisfaction when 
formulated are bound to contain certain 
facts but mostly they are themselves de¬ 
ductions of facts from facts. Simply be¬ 
cause the grounds are such that no ans¬ 
wer can be given to them excepting a 
simple denial, it cannot be said that the 
grounds are vague. Of course, it is desir¬ 
able that the detaining authority should 
give he information with reasonable de¬ 
tails to the detenu, but when it is not so 
given and only the grounds for the order 
are given, it cannot be said that the provi¬ 
sions of either Article 22 of the Constitu¬ 
tion of India or of Section 7 of the Act are 
not complied with. An order of detention 
cannot therefore, be vacated simply on 
that ground so long as the grounds fur¬ 
nished are not irrelevant to the objects 
mentioned m Section 3 of the Act. It is 
JO a detenu to ask the detaining 
authority for further particulars if he 
thinks that he is not in a position to make 

r ^P resentat i° n the grounds 
supplied to him, or the Government it¬ 
self might at a later date furnish such par- 
ticulars, but it is not incumbent upon the 
detaining authority to furnish all sorts'of 
in its possession, besides the 

fij* the detaining authority 

that the detenu should be detained. y 
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As regards the truth of the grounds, it is 
not open to the Court to go into them un¬ 
less it records a finding that the action of 
the detaining authority was mala fide. The 
burden of proving the mala fides lies 
heavily on the detenu and (under the cir¬ 
cumstances) by their mere affidavits 
which have been answered by the counter 
affidavit of the District Magistrate, it can¬ 
not be said that they have established a 
case of mala fide. 

It is also not permissible for the Court 
to see whether the grounds were sufficient 
for the satisfaction of the District Magis¬ 
trate that the detention of the detenu was 
necessary in the interest of the objects 
mentioned in the order of detention. All 
that it is authorised to see is whether the 
grounds bear any relevancy to the objects 
mentioned in the detention orders. Unless 
mala fides are proved, a Court cannot go 
into such questions. (Para 10) 

The only thing, therefore, that the Court 
has to consider is whether the District 
Magistrate can be said from the grounds 
furnished to the detenu to have had men¬ 
tal satisfaction that it was necessary to 
detain' him with a view to preventing him 
from acting in any manner prejudicial to 
the security of the State and the mainte¬ 
nance of the public order, (which objects 
were mentioned in the detention order). 
The term ‘•satisfied” in this context means 
“reasonably satisfied”. (Para 11) 

Though it is not permissible for the 
Court to see whether the grounds given 
are true or sufficient, it is certainly per¬ 
missible for it to be satisfied whether the 
detaining authority was reasonably satis¬ 
fied that the material supplied showed 
that an intended detenu was acting in any 
manner prejudicial to one or more of the 
objects given in Section 3. It is not per¬ 
missible to a detaining authority to issue 
an order of detention mechanically in¬ 
corporating the words of Section 3. It is 
necessary for it to issue such order after 
mental satisfaction. In grave cases of de¬ 
tention without trial, it would not do to 
pas* routine orders, but the detaining 
authority should carefully consider the 
materials before it, and then form its opi¬ 
nion whether it warrants order of deten¬ 
tion for the fulfilment of any of the objects 
given in Section 3. When orders of de¬ 
tention are made for several reasons with¬ 
out distinguishing between them, there is 
a reasonable doubt as to whether the de¬ 
taining authority was reasonably satisfied 
that the materials placed before it were 
sufficient for making a detention order, 
because it cannot be said which of the 
reasons principally influenced the detain¬ 
ing authority in making the detention 
order. It is necessary for the detaining 
authority to examine the materials before 
it, and then to form a clear opinion as to 
whether it was necessary to make an order 
of detention in the interest of one or the 
other object given in Section 3 of the Act. 
It is not permissible to recite all, or more 
than one objects given in Section 3 in the 
order of detention, and when it is shown 
by the grounds that they have no bearing 
upon some of those objects, to fall back 
upon the argument that they have at least 


bearing upon one or more of those objects. 
This argument does not taxe note oi the 
fact that it is necessary for the detaining 
authority to apply its mind before making 
an order of detention to the question as 
to which of the acts alleged against the 
intended detenu have bearing on a parti¬ 
cular object for which he is going to be 
detained: Case Law Rel. on. (Para 13) 

C. L. Agrawal, for Applicant in Cri. Misc. 
Petn. No. 37 of 1952; S. R. Chandra, for Appli¬ 
cant in Cri. Misc. Petn. No. 40 of 1952; D. M. 
Bhandari, for the State. 


REFERENCES: Courtwar/Cnronological/ Paras 
( 43) AIR 1943 y C l: (4-* uri U rkxf) 6 . 9, 13 

C50) AIR 1950 FC 129: (51 Cri LJ 1480) 10 

(’50) AIR 1950 SC 27: (51 Cri LJ 1383) 10 

(’51) AIR 1951 SC 157: (52 Cri LJ 373) 6, 9, 10 
(’48; AIR 1948 All 78: (49 Cri LJ 11) 6 

(’49) AIR 1949 All 37: (50 Cri LJ 34) 6 

(’49) AIR 1949 All 148: (50 Cri LJ 214 (FB) ) 

6, 9 

(’49) AIR 1949 All 748: (1949 All LJ 246) 6 

(’49) AIR 1949 All 158: (50 Cri U 224 (FB) ) 6 
(’50) AIR 1950 All 709: (52 Cri LJ 732) 6 

(’48) AIR 1948 Bom 334: (49 Cri LJ 465 (FB) ) 

6 

(’49) AIR 1949 Bom 95: (50 Cri LJ 320) 6 

(’50) AIR 1950 Bom 126: (51 Cri LJ 665) 6 

(’50) AIR 1950 Mad 162: (51 Cri LJ 525) 6 

(’49) AIR 1949 Pat 1: (50 Cri LJ 44 FB) 6, 10 
(1942) AC 206: (110 LJKB 724) 7, 10, 13 

ORDER: Tnese are two applications, one by 
Shri Devi Singh of Mandawa and the other by 
Shri Gordhan Singh of village Chirana under 
Article 226 of the Constitution of India. It has 
been prayed that an appropriate writ, direction 
or order be issued or passed directing the State 
of Rajasthan to produce the person of the two 
petitioners before this Court, and that the peti¬ 
tioners be set at liberty. Rules nisi were issued 
in both the cases—in the case of Devi Singh 
(hereinafter to be called the first petitioner) on 
the 2nd of June 1952. and in the case of Gordhan 
Singh (hereinafter to be called the second peti¬ 
tioner) on the 4th of June 1952. Both the cases 
are substantially similar, and therefore I con¬ 
sider it convenient to dispose them of by this 
single judgment. 

(2) The case of the first petitioner is that he is 
the only son and would-be successor of Shri 
Thakur ’Jaisinghji of Mandawa, who is a pro¬ 
minent landholder of Sheikhawati Pargana in 
Jaipur Division. He has been returned as a 
member of the Rajasthan Legislative Assembly 
from the Udaipur constituency of Jhunjhunu 
District in the last general elections on the 
ticket of Ram Rajya Parishad party, which is 
in opposition to the Congress. On account of 
his political activities, he was an eye-sorc to the 
Congress leaders, who, on account of loss or 
quite a large number of seats in the last general 
elections, have been on the look out to find out 
some excuse to crush the Jagirdars of Rajas¬ 
than. With a view to win the support of the 
tenantry by rough and cheap methods and also 
to create class-hatred against the Jagirdars. tne 
Congress Government reduced the kind rent t 
one-sixth of the gross produce. 

The petitioner was arrested at Jaipur °n the 
19th of May 1952, on a warrant alleged to have 
been issued by Mr. B. N. Tankha, Collector and 
District Magistrate, Jhunjhunu. on the ground 
of preventing him from acting. in any manner 
prejudicial to the security of the State and the 
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maintenance of public order. Soon after the 
arrest, grounds of detention were served on the 
petitioner in jail. The order about arrest & deten¬ 
tion was not passed by the District Magistrate 
at Jhunjhunu, where he is posted, but at Jaipur, 
under the pressure of the Members of the Cabi¬ 
net, Chief and Home Secretaries of the Rajas¬ 
than Government, and the Congress leaders, and 
was not the result of mental satisfaction of 
the District Magistrate himself. The order of 
detention is alleged to be a fabricated docu¬ 
ment. It has been stated that the grounds 
furnished to the petitioner are unfounded and 
are vague, which defeat the right of the peti¬ 
tioner of making an effective representation and 
some of the grounds are such as do not even 
bear any relation to any of the two objects 
mentioned in the order of detention. On these 
grounds it has been prayed that the petitioner 
be released from detention forthwith. 

(3) In the case of the second petitioner also 
substantially the same grounds have been taken 
as have been taken by the first petitioner. It 
is added that as a matter of fact this petitioner 
was never served with an order of detention, 
nor was it ever disclosed to him why he was 
arrested. Both the petitioners allege that the 
action of the District Magistrate is mala fide. 

(4) On behalf of the respondent in both the 
cases returns have been made and an affidavit 
has been filed by Mr. B. N. Tankha, the Dis¬ 
trict Magistrate of Jhunjhunu, in the case of 
the first petitioner. It has been denied, in 
the case of the first petitioner, that the order of 
detention was made at Jaipur at the instance of 
the Members of the Cabinet, the Chief or Home 
Secretary, or the Congress leaders. It has been 
asserted that the District Magistrate was at 
Jhunjhunu on the day he passed the order, and 
that the order was passed at Jhunjhunu. It 
bas also been asserted that the grounds supplied 
to the petitioner were neither vague nor irre¬ 
levant. It has further been asserted that by 
the police reports and other material placed be¬ 
fore him, he was satisfied that it was necessary 
to detain the petitioner for maintaining public 
peace in Udaipurwati. It has further been 
stated that the order was passed after the 
mental satisfaction by the District Magistrate 
mmseli and not under pressure from any other 
source. 

<5> In . ca se of the second petitioner, the 
reply of the respondent shows that an order of 
i vas a et ua Hy served on the petitioner. 
T^l,.- h * at 1 J r0!7 \ l * e material placed before the 
£2™? M , ag l strate at Jhunjhunu, he had the 
satl ® fac * 1 on that it was necessary to 
and detain the petitioner for the preser- 

tenan n pp°nf ^ >ec ?S ty of State and the main- 
tenance of the public order. 

+hi 6 Lri have heard the learned counsel for both 

the State° n u S w a a n °° M - Bha ndari for 
rne Mate. It was argued by Mr C L Aerawil 

mss- css? $ £• sr 5 

toThP nh- *t 6 petl .t. loner were either irrelevant 

the objects mentioned in the order of deten- 

L° n ° r . were too vague and indefinite to enable 
the petitioner to make an effective represent* 
tion. It was argued that according to the affl- 
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davit of the District Magistrate himself, the 
only mental satisfaction that he had was that 
the order was necessary for maintaining public 
peace in Udaipurwati. According to this state¬ 
ment, which is made in paragraph 14 of the 
District Magistrate's affidavit, he did not have 
a mental satisfaction that the order was neces¬ 
sary for preventing the petitioner from acting 
in any manner prejudicial to the security of 
State or maintenance of public order. 

It was submitted that public peace is not the 
same thing as public order, and as according 
to the District Magistrate's affidavit itself, the 
grounds which he considered gave him the only 
satisfaction that the detention of the petitioner 
was necessary for maintaining public peace in 
Udaipurwati. the grounds are foreign to the 
two objects mentioned in the order of detention, 
that is, security of the State or maintenance of 
public order. The order of detention was, there¬ 
fore. made on the grounds which had no con¬ 
nection with the objects mentioned in the de¬ 
tention order, and. therefore, the petitioner was 
entitled to release. It was further argued that 
even if some of the grounds are foreign to the 
objects mentioned in the detention order, the 
fact that other grounds were relevant to the 
said objects would not make the order of deten¬ 
tion wlid, as it cannot be said that the District 
Magistrate was not influenced by irrelevant 
grounds in making the order of detention. 

(6) It was further argued that the grounds 
were, at any rate, vague, and they were not 
adequate to enable the petitioner to make an 
effective representation as provided by Arti¬ 
cle 22 (5) of the Constitution of India and Sec¬ 
tion 7 of the Preventive Detention Act (No. IV 
of 1950) (hereinafter to be referred to as the 
Act). On the first contention that if the 
grounds or some of the grounds furnished to a 
detenu are irrelevant, the order of detention is 
bad. the learned counsel took his stand upon 
a ruling of the Federal Court of India reported 
in ‘KESHAV TALPADE v. EMPEROR’, A.I.R. 
1943 F. C. 1. This ruling was also relied upon 
to show that if one of the reasons mentioned 
in the detention order is bad. the order can¬ 
not be upheld simply on the ground that other 
reasons are valid. Reliance was also placed 
upon a recent ruling of the Supreme Court of 
India reported in ‘STATE OF BOMBAY v. 
ATMA RAM’, A.I.R. 1951 S.C. 157, in support 
of the contention that the grounds furnished 
to the detained person should not be so vague 
and indefinite as to deny him an opportunity 
of ™ ak ing an effective representation under 
Article 22(5) of the Constitution of India and 
Section 7 of the Act. Rulings reported in *M. 

MAN 1 v DISTRICT MAGISTRATE. 
^S£^P RAI - A I B - 1950 Mad. 162: ‘IN RE 
RAJDHAR KALU PATIL’, A.I R 1048 Bom 

r ^ 0HAMMAD v. PROVINCE OP 
A ; IR - l® 49 p at- I: 'IN RE ANANT 

' AIR - 1949 Bom. 95; ‘IN RE 
ggAURAO KARBHART, A.I.R. 1950 Bom 126- 
EMPEROR v. SUMER SINGH’. A.I.R. 1048 
AB - ?8: ‘INDER PRAKASH v. EMPEROR’ 
A -t- B - 1949 All. 37; ‘DURGADAS v.REX’ AIR 
1949 All. 148: ‘RAM BILAS v. REX’ AIR 1049 

TRATE 1 KANPUR- A Hp - STRICT MAGIS- 
1 KATE KANPUR, A.I.R. 19.19 A11 ico. A 

‘ASHA RAM v. STATE'. A.I.R 1930 All' 700 

were also relied on to show that as full parti* 

cu| ars should be supplied to the detenu as ora 

presentation? nab 6 Mm *° make “ re- 
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(7) Reliance was also placed on a somewhat 
recent and important case of the House of 
Lords in England reported in LIVERS1DGE v. 
ANDERSON’, 1942 A.C. 206, in order to show 
that the word “satisfied” which, like Section 3 
of the Act, occurs in Reg. 18 B. of the Defence 
(General) Regulations. 1030, has been inter¬ 
preted in this context as “reasonably satisfied”. 
It was argued on the strength of this ruling, 
which has been followed in the Indian courts, 
including the Supreme Court, that the satis¬ 
faction of the detaining authority ought to have 
been reasonable satisfaction and not mere irra¬ 
tional or capricious satisfaction. 

(8) In the case of the second petitioner, the 
same line of argument was adopted by his 
learned counsel, it was argued that in the case 
of this petitioner even the order of detention 
was not served on him. In both the cases, it 
was argued that the action of the District 
Magistrate was mala fide. 

(9) On behalf of the State, it was argued in 
both the cases that it cannot be said that the 
grounds which were served on both the peti¬ 
tioners were in anyway irrelevant to both the 
objects mentioned in the detention orders. It 
was conceded that none of the grounds had 
any bearing on the question of the security of 
the State, but it was contended that 511 the 
grounds were relevant to the question of the 
maintenance of the public order. It was argued 
that because in the order of detention it was 
also mentioned that the arrest and detention 
of the petitioners was necessary in the inter¬ 
ests of the security of the State as well, the 
order did not become bad simply because the 
grounds furnished had no bearing upon that 
object but only on the other object, that is the 
maintenance of public order. 

With regard to the ruling in the case of 
‘KESHAV TALPADE v. EMPEROR’, AIR 1943 
F. C. 1, it was argued that in that case some of 
the reasons which led to the arrest and deten¬ 
tion of the petitioner in that case did not come 
within the purview of Rule 26 of the Defence 
of India Rules. It was, therefore, held that it 
could not be said as to whether the order of de¬ 
tention would have been made if the detaining 
authority had not thought that it was also in 
the interest of other objects not coming within 
the purview of Rule 26. It was also argued 
that in that case Rule 26 itself was held to be 
ultra vires the provisions of Section 2(2) (x) of 
the Defence of India Act which authorised the 
Government to make rules for the apprehen¬ 
sion and detention in custody of any person 
reasonably suspected of being of hostile origin 
or of having acted, acting or being about to 
act, in a manner prejudicial to the public safet> 
or interest or to the defence of British India, 
whereas Rule 26 gave the Government power to 
arrest and detain any particular person only on 
being satisfied that it was necessary so to do 
with a view to preventing him from acting m 
anv manner prejudicial to the Defence of British 
India, the public safety, the maintenance of pub¬ 
lic order. His Majestv’s relations with foreign 
powers or Indian States, the maintenance of 
peaceful conditions in tribal areas or the effi¬ 
cient prosecution of the war. The rule, there¬ 
fore, went bevond the powers given by Section 
2(2) (x), and arrest and detention under that 
rule was, therefore, bad. 

It was argued that it was not laid down in 
the said case that if a person was arrested and 
detained in the interest of two objects coming 
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within the purview of Section 2(2) (x), and if 
it was found that there were grounds only in 
support of one object but not in support of the 
other, the arrest and detention would be un¬ 
lawful. 

As regards the vagueness of the grounds sup¬ 
plied to the two petitioners it was argued that, 
in the first place, they were not vague and as 
many facts had been given as were necessary 
for an elective representation by the petitioners; 
but even if it be considered that they were in 
some respects vague, the order of * detention 
could not be invalidated on that ground. For 
that reliance was placed upon the ruling of the 
Supreme Court in the case of the ‘STATE OF 
BOMBAY v. ATMA RAM SHRIDHAR VAIDYA* 
(AIR 1951 S. C. 157), quoted above. It was 
argued that according to the view held in the 
said case, the vagueness of the grounds did not 
vitiate the order of detention. It was argued 
that the cases of different High Courts relied 
on by the learned counsel for the petitioners 
were under the different Public Safety Acts of 
various States and were decided on the parti¬ 
cular wordings of those Acts. Those Acts pro¬ 
vided that besides the grounds, particulars 
should also be given. Under Article 22(5) of 
the Constitution of India, as well as Section 7 
of the Act, it is necessary only to furnish the 
grounds and not particulars. Grounds are not 
necessarily the facts themselves, but mostly they 
are themselves deductions of facts from facts. 
From the materials placed before the District 
Magistrate, which this Court is not authorised 
to see on an application for habeas corpus, the 
District Magistrate made certain deductions of 
facts which are given in the grounds, and he 
was within his powers only to furnish those 
grounds to the petitioners and not to disclose to 
them any other facts. 

It was argued, however, that if the petitioners 
thought that the grounds were vague and were 
not precise and full, there was no bar to their 
requesting the detaining authority to furnish 
them with further particulars so as to enable 
them to make an effective representation. Such 
a request was never made by the petitioners 
and they cannot be heard to say so long as the 
grounds furnished have relevancy to the ob¬ 
jects mentioned in the detention order, that 
they are vague and do not give them full parti¬ 
culars in order to make effective representa¬ 
tion. It was further argued that even witlmut 
any request from the detenus, the detaining 
authority might itself furnish particulars to 
the petitioners not making out any additional 
grounds but supporting the grounds already 
furnished. 

It was argued that the action of the District 
Magistrate was not mala fide. The allegation 
about mala tides has been denied on oath by 
the District Magistrate in both the cases in 
his written statement, and he has also affirmed 
that he made the order in the case of the first 
petitioner at Jhunjhunu. and that he also issued 
the order of detention in the case of the second 
petitioner which was served on him. Under 
these circumstances, this Court has no material 
to hold that the action of the District 
trate was mala fide, the burden of proving whicn 
lay heavily upon the petitioners. 

(10)1 have considered the arguments of 
learned counsel on both the sides m both tne 
cases. It cannot be denied that the rulings o 
the various High Courts referred to above cited 
on behalf of the petitioners, were based on the 
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particular phraseology of the Public Safety Act 
or Maintenance of Public Order Acts passed by 
the different States before the Constitution of 
India came into force. Those Acts provided 
that besides grounds, particulars should also be 
supplied to the detenus. Take for instance, the 
wordings of Section 5 of the U. P. Maintenance 
of Public Order (Temporary) Act of 1947, on 
which the ruling reported in ‘DURGADAS v. 
REX', AIR 1949 All 148 is based. The said sec¬ 
tion is as follows: 


“As soon as may be after an order in respect 
of any person is made under clause (a) of 
sub-section (1) of S. 3. the officer or authority 
making the order shall communicate to the 
person affected thereby the grounds on which 
the order against him has been made and such 
other particulars as may in the opinion of 
such officer or authority, be sufficient to en¬ 
able him to make a representation against the 
order and such person may at any time there¬ 
after make a representation in writing to such 
officer or authority against the order. It 

shall be the duty of such officer or 

authority to inform such person of 

his right of making such representa¬ 

tion and to afford him the earliest practicable 
opportunity of doing so. If the Government 
is satisfied on considering the representation 
made, that it is no longer necessary to main¬ 
tain the order, the order made under S. 3 
shall be cancelled.’* 


It is therefore clear that the said section re¬ 
quires not only grounds but particulars also 
to be supplied, which should not be vague, in¬ 
definite or incomplete, and must convey suffi¬ 
cient information to the detenu to enable him 
to make a representation that the detaining 
authority was wrong in its belief that his de¬ 
tention was necessary in the interest of public 
safety etc. 


Similarly, in the Bihar Maintenance of Pu 
Jic Order Act of 1947, it was provided in Se 
ti°n 4 that the detenu shall be served with tl 
grounds on which the order of detention h 
been made against him and such other pan 
S? a , s are in the opinion of such authori 
sufficient to enable him to make, if he wishi 
a representation against the order. The rulii 

OF 0 BIHAR' atr ,oPo H n AMMAD v ' PROVINC 
^5 1949 Pat referred to abov 
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.express provision that partiaSaKrffh?!^ an 
!of detention should be giS to thVn.rf ° U ", C 

as, therefore, not necessary ths 


any particulars should have been given by the 
detaining authority in the grounds furnisned to 
the petitioners. Article 22(5) of the Constitu¬ 
tion of India uses the word ••grounds” only and 
no mention is made therein of any particulars. < 
Similarly Section 7 of the Act uses the word! 
••grounds” only and does not speak of the fur¬ 
nishing of any particulars to the detenu.) 
Grounds, as observed by his Lordship Kania' 
C. J. in the majority judgment in the case of 
the 'STATE OF BOMBAY v. ATMA RAM*, 
which form the basis of satisfaction when for¬ 
mulated are bound to contain certain facts, but 
mostly they are themselves deductions of facts 
from facts. It was further observed that simply 
because the grounds are such that no answer 
can be given to them excepting a simple denial, 
it cannot be said that the grounds are vague. Of 
course, it is desirable that the detaining autho¬ 
rity should give the information with reason¬ 
able details to the detenu, but when it is not 
so given and only the grounds for the order are 
given, it cannot be said that the provisions of 
either Article 22 of the Constitution of India 
or of Section 7 of the Act are not complied with. 
An order of detection cannot, therefore, be 
vacated simply on that ground so long as the 
grounds furnished are not irrelevant to the ob¬ 
jects mentioned in Section 3 of the Act. His 
Lordship has held that it is open to a detenu 
to ask the detaining authority for further parti¬ 
culars if he thinks that he is not in a position 
to make an effective representation on the 
grounds supplied to him, or the Government it¬ 
self might at a later date furnish such particu¬ 
lars, but it is not incumbent upon the detain¬ 
ing authority to furnish all sorts of particulars 
in its possession, besides the grounds having a 
bearing on the objects which satisfied the detain- 
ing authority that a particular person should 
be detained. 

I am, therefore, not impressed bv the argu¬ 
ment of the learned counsel for the petitioners 

whom be »?“ se ‘ft. names of Bhomias with 
uhom the petitioners are said to le 

as s ociated or the names of the members 

of the alleged committee of Bhomias. or the 

finrwi ; an l places , of certain events, men- 
founds are not given, the grounds 
are bad, and the order of detention based there- 
on cannot be justified. As regards the truth 
of the grounds, I am afraid, it is not open to 

fhVih 80 1 ? t0 lh ? m , unless 1 record a finding 
that the action of the District Magistrate was 

nfiriS d M There is the counter affidavit of the 

hv tL nlllv' S ra e ., ln reply t0 the affidavit filed 

a nr/ in tha * hls action was bona fide, 

and in good.faith and not mala fide. The bur- 

fnthn f f P ‘r Vm ? the mala fldes of th e detaining 
heavily on the petitioner and un- 
der the circumstances by their mere affidavits 
which have been answered bv the counter affi- 
£2* A “strict Maaktrate it be 

irfil th j l they have established a case of mala 
Sf fL < FT 01 ’ therefore, go into the question 

is a,s„ * 

that 

of the two petitioners was necessary infh« 
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which provides a remedy in the nature of habeas 
corpus that unless mala tides are proved, a 
Court on a petition under Section 491 cannot go 
into such questions. This view is based on the 
leading English case of 'L1VERSIDGE v. AN¬ 
DERSON’, (1942) A. C. 206 in which it has 
been held that where the detaining authority 
recites that he has reasonable cause to believe 
a person to be of hostile associations and that 
by reason thereof it is necessary to exercise con¬ 
trol over him and directs that, that person be 
detained, a court of law cannot inquire whe¬ 
ther in fact the detaining authority had reason¬ 
able grounds for his belief. The matter is one 
for the executive discretion of the detaining 
authority. It was held also in the case of ‘A. K. 
GOPALAN v. STATE OF MADRAS’, AIR 1950 
S C 27, that the satisfaction of the detaining 
authority being subjective, the court cannot 
arrogate to itself the power of examining the 
sufficiency or* otherwise of the grounds. Fur¬ 
ther. in the case of ‘STATE OF BOMBAY v. 
ATMA RAM’, AIR 1951 S C 157, it was observed 
in the majority judgment by his Lordship Kania 
C. J. that so long as there is some connection, 
that is, the ground by itself is not 
so convincingly irrelevant and incapable 
of bringing about satisfaction in . ny 
rational person, the question whether such 
ground can give rise to the satisfaction required 
for making the order is outside the scope of 
the inquiry of the Court. It was held in ‘MA- 
CHINDAR SHIVAJI v. KING’, AIR 1950 F C 
129, that 

“the responsibility for making a detention order 
f rests on the provincial executive, as they 
alone are entrusted with the duty of main¬ 
taining public peace, and it would be a serious 
derogation from that responsibility if the 
Court were to substitute its judgment for the 
satisfaction of the executive authority, and, to 
that end, undertake an investigation of the 
sufficiency of the materials on which such 
satisfaction was grounded.” 

(11) The only thing, therefore that I have to 
consider is whether the District Magistrate 
can be said from the grounds furnished to the 
petitioners to have had mental satisfaction that 
it was necessary to detain them with a view 
to preventing them from acting in any manner 
prejudicial to the security of the State and the 
maintenance of the public order, which objects 
have been mentioned in their detention orders. 
For this, it would be necessary to give the 
grounds furnished to both the petitioners in de¬ 
tail. They are as follows: 

11 1. That as an influential landlord of Man- 

dawa he has been actively associated with 
the resistance movement of Bhomias of Udai- 
purwati over the issue of the grain produce 
rents payable to them by the cultivators; 

2. That in company of Shri Alamsingh and 
Barisal Singh of Jhajar and two ethers 
he waited on deputation before the authorities 
.at Jaipur; 

3. That on 19th March 1952 he called a 
meeting of the Bhomias in camera at Udaipur 
and formed a committee of 36 Bhomias who 
were directed to report to him day to day 
developments affecting the Bhomias iesist- 
ance movement in Udaipurwati; 

4. That he instigated the Bhomias rot to ac¬ 
cept the grain rent at the rate fixed by the 
Government of Rajasthan by legislation and 
thereby incited them to violence; 
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5. That as a result of his instigation, the 
Bhomias of Jhajhar resorted to violence 
against the tenants on 17th April 1952 at 
Jhajhar culminating in a riot; 

6. That he contacted the leading Bhomias 
of Udaipurwati at Nawalgarh about the 24th 
April 1952 and instructed them that if Gov¬ 
ernment insisted on the sixth of the produce 
as rent they should also insist on one sixth 
of the cash crop such as tobacco, chillies 
dhania, garlic, onion etc.; 

7. That on 10th May 1952 the feelings were 
very tense in village Chanwara but due to the 
timely intervention of the local police the 
situation was narrowly saved.. The Bhomias 
then contacted him for necessary instruc¬ 
tions. Extensive patrolling by the police was 
made in the ilaqa; 

8. That he has been in active association 
with the Bhomias of Udaipurwati, particular¬ 
ly, the Bhomias of Deeppura Ponk and Ghuda 
who are bent upon violence; 

9. That on 131 h May 1952 at Chanwara Sri 
Karniram, Advocate, and Shri Ramdev Singh, 
Congress workers, who had come to settle 
the dispute between the Bhomias and the 
tenants and who were staying at Sedu Gujar 
ki Dhani were murdered in cold blood. It is 
reported that at about 12 noon some Bhomias 
came to this Dhani and after seeing where 
Shri Karniram and Shri Ramdeo Singh were 
sitting quietly went away and informed other 
conspirators who were standing outside 
closeby. At about 3 o’clock in the noon the 
Bhomias numbering about 40 came and en¬ 
tered inside the Chhapar where Shri Karni¬ 
ram and Ramdevsingh were resting. Four of 
them fired shots simultaneously killing Shri 
Karniram and Shri Ramdeo Singh instantane¬ 
ously. 

10. That the Bhomias of Udaipurwati are 
still continuing resistance on the question of 
grain produce rents and there is danger that 
if he is allowed to remain free there would 
be more wide-spread violence.” 

(12) Grounds to the second petitioner. 

1 l. That as an influential leader of Bhomias 
he has been actively associated with resistance 
movement of Bhomias of Udaipurwati over 
the issue of the grain produce rents payable 
to them by the cultivators. 

2. That he has been instigating the Bhomias 
of Udaipurwati particularly of Chirana and 
Jhajhar to eject the tenants unlawfully & to 
use force and violence in case of resistance. 

3. That as a result of his instigations the 
Bhomias of Chirana resorted to violence 
against the tenants on 6-3-52 at Chirana cul¬ 
minating in a riot. 

4. That on 19th March, 1952 a meeting of 
the Bhomias was called in camera by Shri 
Devi Singh of Mandawa who formed a com¬ 
mittee of 36 Bhomias who were directed to 
report to him day to day developments atTeet- 
ing the Bhomias resistance movement in Udai¬ 
purwati. That you are a member of the Com¬ 
mittee and you have been actively and se¬ 
cretly assisting unlawful aim. 

5. That he instigated the Bhomias not to 
accept the grain rent at the rate fixed by the 
Government of Rajasthan by legislation and 
thereby incited them to violence; 
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6. That he contacted the leading Bhomias 
of Udaipurwati at Nawalgarh about the 24th 
of April 1952 and instructed them that if 
Government insisted on one sixth of the pro¬ 
duce as rent they should also insist on one 
sixth of the cash crop such as tobacco, chillies, 
dhania. garlic, onion etc.; 

7. That on 10th May 1952 the feelings were 
very tense in village Chanwara but due to the 
timely intervention of the local police the situa¬ 
tion was narrowly saved. The Bhomias then 
contacted him for necessary instructions. Ex¬ 
tensive patrolling by the police was made in 
the Uaqa. 

8. That on 13th May 1952 at Chanwara Shri 
Karniram Advocate and Shri Ramdev Singh, 
Congress workers, who had come to settle the 
dispute between the Bhomias and the tenants 
and who were staying at Sedu Gujar-ki- 
Dhani were murdered in cold blood. 

9. That the Bhomias of Udaipurwati are 
still continuing resistance on the question of 
grain produce rents and there is a danger that 
if he allowed to remain free there would be 
.more widespread violence.*’ 

(13) It has been conceded by the learned 
counsel for the State that none of the grounds 
has any bearing on the question of security of 
State. The District Magistrate, however, when 
he made the orders in the two cases, made it 
under a belief that the. detention of both the 
petitioners was necessary with a view to pre¬ 
venting them from acting in any manner pre- 
•judicial not only to the maintenance of public 
order but also to the security of the State. In 
paragraphs 24 and 26 of the reply in the case 
• !u first P etitioner a nd paragraphs 17 and 20 
in the case of the second petitioner, it is said 
that the acts of the petitioners were unlawful 
and dangerous to the security of the State and 
maintenance of public order in the State of 
Rajasthan. Both these replies have been signed 
and verified by Mr. B. N. Tankha. the District 
Magistrate of Jhunjhunu, who is responsible for 
the issuing of the order of detention in question 

^ d f^ ey l } c , 1 ? ar that he bought that the 
f famished to him necessitated detention of 
both the petitioners in the interest of security 

at f 4 ? s w . e11 as the maintenance of public 
5£f e F* bas been conceded, as noted above, bv 

tw e £ med C0U J nse j fo f the respondent himself 
tnat the grounds furnished to both the peti¬ 
tioners do not show that they were acting in any 
manner prejudicial to tHe security of the State. 
What operated on the mind of the District 

te£» r ?i e thl t the time of issuine orders of de ' 

wnuon in the two cases was not only that it was 
^ °f the maintenance of public 
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any manner prejudicial to the security of State 
or the maintenance of public order it is neces¬ 
sary so to do. 

The term -satisfied” in this context has been 
held in the case of ‘LIVERSIDGE v. ANDER¬ 
SON’, (1942) A.C. 2U6 in which a provision si¬ 
milar to section 3 of the Act was under con¬ 
sideration. to mean “reasonably satisfied”. From 
the grounds it cannot be said that the District 
Magistrate had a reasonable satisfaction that 
any of the two petitioners was acting in any 
manner prejudicial to the security of tne State. 
It has been conceded by the learned counsel for 
the respondent himself, as stated above, that 
the grounds have no bearing upon this object. 

I am, therefore, of opinion that the learned 
District Magistrate did not apply his mind to 
the grounds at all with a view to satisfy himself 
whether they had any bearing upon the security 
of the State or the maintenance of public order 
or any other object mentioned in Section 3 of 
the Act. It appears as if he had some ready¬ 
made copies in his office with the words of Sec¬ 
tion 3(1) (a) (ii) of the Act, and without applying 
his mind whether the material furnished to*him 
bore any relation to the security of State or the 
maintenance of public order or for the matter 
of that of any other object provided by Section 
3 he issued the order of detention against the 
petitioners. Of course, as has been said above, 
it is not permissible for this Court to see whether 
the grounds given are true or sufficient. It is 
however, certainly permissible for it to be satis¬ 
fied whether the detaining authority was 
reasonably satisfied that the material supplied 
to him showed that an intended detenu was 
acting in any manner prejudicial to one or more 
of the objects given in Section 3. It is not per¬ 
missible to a detaining authority to issue an 
order of detention mechanically incorporating 
the words of Section 3. It is necessary for it to 
issue such order after mental satisfaction. This 
does not appear to have been done in the present 
« i n A the case of ‘KESHAV TALPADE V 
EMPEROR’ (A.I.R. 1943 F.C.l), quoted above 
the order of detention of the Government of 
Bombay was in these terms: 

“Whereas the Government of Bombay is satis- 

V, view to preventing the said 

T al ^ de i r ? m actln e in a manner pre- 

f°, h !u defence of Blitish India, the 

anS ihf Inr- th . 6 maintena nee of public order 
and the efficient prosecution of the war. it is 

SKimr "“ ake ,he ° rder ot deto,ti0 “ 

“ was ,? bsei \ ved by his Lordship Gwyer CJ. 
who delivered the unanimous judgment: 
inis reads like a mere mechanical recital of 

the ianguage of R. 26. The order does 

nothing to remove the apprehension we have 

^ e . a f y e K Pres ?? d that in many cases per- 
hav^ ^ h0m thlS f rave power is v ested may 
have had no opportunity of applying their 

Si them 6 " C ‘ S ° f 6Very Ca$e which comes 

Prom a reading of the order of detention in 
the case of the first petitioner (order If deten 
tion in the case of the second petitioner has not 
been filed by him as he swears in his affldavR 
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security of State, I am of opinion that the orders 
in the present case were not the results of 
mental satisfaction of the District Magistrate 
on the consideration of the materials supplied 
to him, but the orders were made iiKe a routine 
order. In grave cases of detention without trial, 
it would not do to pass routine orders, but the 
detaining authority should carefully consider 
the materials before it, and then form its opi¬ 
nion whether it warrants order of detention for 
the fulfilment of any of the objects given in Sec¬ 
tion 3. in the same ruling of the Federal Court, 
which I have just cited, their Lordsnips ob¬ 
served that: 

“If a detaining authority give four reasons for 
detaining a man, without distinguishing bet¬ 
ween them, and any two or three c f the 
reasons are held to be bad, it can never be 
certain to what extent the bad reasons ope¬ 
rated on the mind of the authority or whether 
the detention order would have been made at 
all if only one or two good reasons had been 
before them.” 

Of course, in that case one of the reasons for de¬ 
cision was that rule 26 of the Defence of India 
Rules was ‘ultra vires’ the provisions of section 
2 (2) (x) of the Defence of India Act, but it was 
also argued on behalf of the detenu, that some 
of the reasons for which he was detained fell 
outside the purview of section 2(2) (X). Their 
Lordships had, therefore, to consider whether, 
granting that only some of the reasons given 
in the order of detention were good, the deten¬ 
tion order could be upheld. It was held that 
it could not be upheld. 

I see no difference in principle between a case 
in which some of the reasons for detention are 
warranted by law and some are not and another 
in which all the reasons of detention are war¬ 
ranted by law but for only some of them the 
detaining authority had grounds while for other 
it had none. In both the cases when orders of 
detention are made for several reasons without 
distinguishing between them, there is a reason¬ 
able doubt as to whether the detaining autho¬ 
rity was reasonably satisfied that the materials 
placed before it were sufficient for making a 
detention order, because it cannot be said which 
of the reasons principally influenced the detain¬ 
ing authority in making the detention order, in 
the present case also two reasons are given for 
the detention of the petitioners that is the main¬ 
tenance of the security of State as also of the 
Public Order, but it cannot be said to what ex¬ 
tent the consideration that the detention of the 
petitioners was in the interest of the security 
of the State influenced the District Magistrate 
in detaining the petitioners. It cannot be said 
whether if the District Magistrate had only 
been satisfied that the materials showed that 
the petitioners were acting prejudicially to the 
maintenance of public order, he would have 
made the order of detention of the petitioners. 
It is necessary for the detaining authority to 
examine the materials before it, and then to 
form a clear opinion as to whether it was 
necessary to make an order of detention in the 
interest of one or the other object given in 
Section 3 of the Act. It is not permissible to 
recite all, or more than one objects given in 
Section 3 in the order of detention, and when 
it is shown by the grounds that they have no 
bearing upon some of those objects, to fall back 
upon the argument that they have at least 
bearing upon one or more of those objects. This 
argument, I regret to say, is only an argument 


in despair. It does not take note of the fact 
that it is necessary for the detaining authority 
to apply its mind before making an order of 
detention to the question as to which of the 
acts alleged against the intended detenu have 
bearing on a particular object for which he is 
going to be detained. 

(14) For the reasons given above, I am 
unable to maintain the order of detention of 
the two petitioners. Both the applications are 
allowed, and it is ordered that they shall be 
released at once, if not required in connection 
with any other case. 

A/R.G.D. Applications allowed. 
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WANCHOO C. J. AND BAPNA J. 

Rajmal and another Applicants v. Mt. Pep- 
kanwar and others, Opposite Party. 

Civ. Review (I.K.) No. 4 of 1950, D/- 9-4- 
1952. 

(a) Civil P.C. (1908), O. 47 R. 2 — “Disposed 
of” — Meaning of — Abrogation of Rule by 
Ordinance 40 (XL) of 1949 — Review of order 
of Jjlas-i-Khas — No notice issued — Disposal 
by High Court — (Rajasthan Appeals and Peti¬ 
tions (Discontinuance) Ordinance (40 (XL) of 
1919), (as amended by Ordinance 12 (XII) of 
1950), Ss. 3 and 4). 

The words “disposed of” in O. 47 R. 2 
obviously mean disposal on the merits. But 
S. 4 of Ordinance 40 (XL) of 1949 does not 
mean that the disposal in every case shall 
be on merits; it only means that the dis-* 
posal shall be according to law. Further, 
in view of S. 3 of the Ordinance, it cannot 
be said that S. 4 has abrogated the provi¬ 
sions of O. 47 R. 2. (Para 4) 

Where, therefore, an application for re¬ 
view of an order of the Islas-i-Khas re¬ 
mained pending and no notice was issued 
on this application by His Highness before 
Ordinance 40 (XL) of 1949 came into 
force, 

Held, that the High Court, as the suc¬ 
cessor to Ijlas-i-Khas, could not dispose of 
the application as no notice was issued. 

M. C. No. 7 of 1950 decided on 8-2-1952 ex¬ 
plained and applied. (Paras 4 & 5) 

Anno: C.P.C. O. 47 R. 2 N. 2. 

(b) Rajasthan Ordinance (12 (XII) of 1950) 
— Judgment of Ijlas-i-Khas cannot become 
judgment of High Court. 

It is by virtue of the special provisions 
of Ordinance No. XII (12) of 1950 that the 
High Court hears appeals, petitions etc. 
which were pending before the Ijlas-i-Khas, 
and by no amount of legal fiction can the 
judgment of the Ijlas-i-Khas become the 
judgment of the High Court. (Para 6) 

Chandmal, for Applicants; Amritraj, for 
Opposite Party. 

REFERENCE . /Paras 

(’50) Hartal v. Subh Karan, Misc. Case No. 7 
of 1950: (AIR 1952 Raj 134) 3, 4, 5, 6 

WANCHOO. C. J.: This is an application by 
Rajmal and Manmal for review of judgment of 
the Ijlas-i-Khas of the former State of Jodhpur 
and has come up to us for disposal in view of 
the provisions of Ordinance No. XL (40) of 
1949 and Ordinance No. XII (12) of 1950. 
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<2) The application was made in the follow¬ 
ing circumstances. Rajmal and Manmal were 
decree-holders and put their decree m execution 
in the Court of the District Judge. While the 
execution proceedings were pending, tne estate 
of the judgment-debtor Jalam Singh, who is 
now represented by his legal representatives, 
was taken over by the Court of Wards. The 
usual notice was then issued by the Court of 
Wards inviting claims against the estate of the 
judgment-debtor in the prescribed manner. No 
claim was said to have been presented by the 
decree-holders though the District Judge had 
sent information to the Court of Wards about 
the decree in execution. 

Ultimately the estate was discharged from 
. the superintendence of the Court of Wards and 
thereupon a fresh application for execution of 
the decree was made by the decree-holders. The 
question then arose whether the debt due un¬ 
der the decree had been discharged in view 
of S. 34 of^the Marwar Court of Wards Act 
which provided that every claim of the nature 
specified in S. 32 against a ward or his property 
which had not been notified under that section 
shall be deemed, for all purposes and on all 
occasions, to have been duly discharged. 

The District Judge decided this question in 
favour of the decree-holder. The High Court 
of the former State of Jodhpur in appeal allow¬ 
ed the appeal and decided the matter in favour 
of the judgment-debtor. Thereupon there was 
an appeal to the Ijias-i-Khas and the Members 
of the Judicial Committee advised His Highness 
the Maharaja Sahib Bahadur that the appeal 
be dismissed and this recommendation was ap¬ 
proved by His Highness on the 11th of April, 

1948. Thereafter the present application was 
made for review of the order of His Highness 
on the 3rd of August 1948. 

This application remained pending and no 
notice was issued on this application by His 
Highness till the integration on the 7th of April 

1949. All petitions which were pending in the 
Ijlas-i-Khas, came to this Court for disposal un¬ 
der the provisions of the two Ordinances which 
we have already mentioned and notice was is- 
.sued by a Bench of this Court on 21st of 
November, 1950. 

(3) A preliminary objection has been taken 
on behalf of the respondents opposite party that 
as no notice had been issued by His Highness 
the Maharaja of Jodhpur before Ordinance 
No. XL (40) of 1949 came into force, Order 
XLVII, Rule 2 applied to this matter and we 
cannot dispose of the petition in view of the 
provisions of Order XLVII, Rule 2. A similar 
point arose before us in -— 'Hartal v Subh 
Karan’, Misc. Case No. 7 of 1950 which was 
decided on the 8th of February 1952. In that 
case, after a review of the law, we came to the 
conclusion that we could not dispose of the peti¬ 
tion as notice had not been issued by His High¬ 
ness the Maharaja of Jodhpur and Order XLVII 
Rule 2 stood in the way of our hearing the 
IJehtion on the merits. In that judgment, we 
used the following words: 

. “*n any case, the words of Order XLVII R 2 

are quite clear and, therefore, this Court 'as 

the successor to Ijlas-i-Khas cannot dispose of 
- application as notice was not issued by 
•v the Ijlas-i-Khas.” 

( 4 ) Learned counsel for apolicant urges that 
under S. 4 of Ordinance No. XL (40) of 1949 
read with Ordinance No. XII (12) of 1950. it has 
oeen specifically provided that this Court shall 
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hear, determine and dispose of any appeals, 
revisions, references or petitions pending be¬ 
fore any Ijlas-i-Khas if tney relate to judicial 
matters. It is, therefore, urged that wnen we 
said in — ‘Hartal's case’, (Mis. Case No. 7 of 
1950) that we could not dispose of the applica¬ 
tion. we had overlooked the specific provisions 
of S. 4 of Ordinance No. XL (40) of 1949 and 
that what we said in — ‘Hartals case*, was in 
direct contradiction to these provisions. 

It is enough to point out that we had not 
overlooked the provisions of Ordinance No. XL 
(40) of 1949 and that the so-called contradiction 
is only apparent and not real. The words “dis¬ 
posed of” when used in Order XLVII, R. 2 
obviously mean disposal on the merits and this 
is what we meant by those words in the portion 
quoted above from — ‘Hartal's case. Section 
4 certainly provides that every appeal, revision, 
reference or petition which comes to this Court 
by virtue of the provisions of Ordinance No. 
XII (12) of 1950 shall be heard, determined and 
disposed of by this Court. That does not, how¬ 
ever, mean that the disposal in every case shall 
be on the merits. It only means that the dis¬ 
posal shall be according to law. 

Learned counsel for applicant urges that S. 4 
of Ordinance No. XL (40) of 1949 in authorising 
the Court to hear, determine and dispose of 
petitions like the present, abrogated the pro¬ 
visions of Order XLVII. Rule 2. We are not 
prepared to accept this argument and need only 
point out to Sec. 5 of the Ordinance which 
specifically provides that nothing in this Ordi¬ 
nance shall be deemed to affect any express 
and specific provision to the contrary in or in 
pursuance of any law made by a competent 
legislative authority of the United State of 
Rajasthan. 

Under S. 3 of Ordinance No. I (1) of 1949, all 
% • . | - * in any Covenanting State 

immediately before the commencement of that 
Ordinance in that State shall, until altered or 
repealed or amended by a competent Legislature 
or other competent authority, continue in 
force in that State subject to certain modifica¬ 
tions with which we are not concerned There¬ 
fore, the provisions of the Marwar Civil Proce¬ 
dure Code remained applicable as before the 
integration and there is no question of any ab- 
rogation of Order XLVII, Rule 2 by implication 
by Ordinance No. XL (40) of 1949. 

(5) There is no force, therefore, in this artru- 
V Har j?iV ase ’’ Case 5 ^7 
?he I p 5 resen? P c2 S e.' Vlth f ° rC6 to the facts of 

neJ 5, t point that is ur fied is that a 
™h£hV a j Petition before the Court 

that ♦K Cd A hG < ? ec J' ee for furthor hearing and 
that as this Court has been authorized under 

Ordinance No, XII (12) of 1950 to hear all Seti! 

-ions including Detitions of review nend- 

the ^s-i-Khas. the judgment of the 
Ijlas-i-Khas must be deemed by a legal fiction 

re* 0f - this High Court and. there" 

RuTe 2 d5s no1‘SpEi POSed Und « ° rto *LVn, 

sc in* *SSH <■„“* « 

fiction can the judgment of fh P Tjlac ,• 

come the judgment of this High Court It^ 
bv virtue of the special DrovkioV* K is 

No. XII (12) of 1950 thaUhilfW ? r u ina ? ce 
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decision in — ‘Harlal’s case*. Misc. Case No. 7 
of 1950, we are of opinion that Order XLV1I, 
rule 2 applies and we cannot, therefore, dis¬ 
pose of this review on the merits. It is hereby 
dismissed; but under the peculiar circumstances 
of this case, we pass no order as to costs of 
this Court. 

A/Y.R.B Order accordingly. 


A.I.R. 1952 RAJASTHAN 180 
(JODHPUR BENCH) 

WANCHOO C. J. AND BAPNA J. 


A. L B. 

Mithalal. That application was allowed on the 
19th October. 1951. The present application was 
tiled on the 30th of January. 1952. It is contend¬ 
ed on behalf of the opposite party that the 
application is barred by limitation for two rea¬ 
sons 

1. that the applicant is not entitled to any 
deduction of time taken in obtaining a copy of 
the judgment to be % appealed from under sec¬ 
tion 12 of the Limitation Act, and 

2. that, in any case, Mithalal having been 
brought on the record on an application, dated 
5th March. 1952, the application was barred 
against him. 


Rajasthan State v. Nathmal (Wanchoo C. J.) 


Rajasthan State v. Nathmal and another, 
Non-Petitioners. 

Civil Certificate Case No. 4 of 1952. D/- 13-5- 
1952. 

(a) Limitation Act (1908), S. 12(2) — Order 
under Art. 226 of Constitution — Leave to ap¬ 
peal to Supreme Court — Time requisite for 
obtaining judgment can be excluded — (Con¬ 
stitution of India, Arts. 226, 132 and 133). 

In cases covered by Art. 226, judgment 
itself is the order to be appealed from and 
the time requisite for obtaining the copy of 
the same has to be excluded in comput¬ 
ing the period of limitation for leave to 
appeal to the Supreme Court, from the 
order. AIR 1935 All. 99 and AIR 1925 Mad. 
1241, Ref. (Para 7) 

Anno: Lim. Act S. 12 N. 28. 

(b) Civil P.C. (1908), O. 3 Rr. 1 and 4 — 
Presentation of application for leave to appeal 
to Supreme Court by clerk of Advocate Gene¬ 
ral on behalf of Govt, is not according to law 
— (Constitution of India, Arts. 132 and 133). 

The act of presentation of an application 
for leave • to appeal to Supreme Court 
should be done by the party in person, or 
by his recognised agent or pleader. The 
Government Advocate naturally represents 
the State, but his clerk can neither be call¬ 
ed the recognised agent of the State, nor a 
pleader acting for the State. The presenta¬ 
tion, therefore, by the clerk is not accord¬ 
ing to law. (Para 8) 

(Defect was condoned because it was 
found that a practice had prevailed of pre¬ 
senting petition on behalf of Govt, by clerk 
of the Advocate General. It was also held 
that this practice in future must stop). 

(Para 9) 

Anno: Civil P.C. O. 3 R. 1 N. 3. O. 3 R. 4 
N. 9 Pt. 3. 

L. N. Mutha, for the State; Hastimal. for Non¬ 
petitioners. 

REFERENCES: Courtwar/Chronological/ Paras 
(’35) AIR 1935 All 99: (57 All 455) 6 

(’25) AIR 1925 Mad. 1241: (48 Mad. 939) 6 

WANCHOO C J.: This is an application by 
the State of Rajasthan for leave to appeal to the 
Supreme Court under Articles 132 and 133 of 
the Constitution of India. 

(2) The application has been opposed on be¬ 
half of the opposite party on two technical 
grounds, namely, 

1. that it is barred by limitation, and 

2. that it has not been properly presented. 
Learned counsel for the opposite party agrees 
that but for these two technical matters, the case 
is a fit one for granting leave under Articles 
132 (1) and 133 (l)(c) of the Constitution. 

(3) The case arose on an application under 
Art. 226 of the Constitution by Nathmal and 


(4) Articles 132 and 133 of the Constitution 
provide for appeal to the Supreme Court from 
any judgment, decree or final order of a High 
Court. The relevant provisions of section 12 of 
the Limitation Act in this connection are these: 

“2. In computing the period of limitation pre¬ 
scribed for an appeal, an application for 
leave to appeal and an application for a 
review of judgment, the day on which the 
judgment complained of was pronounced, 
and the time requisite for obtaining a 
copy of the decree, sentence or order ap¬ 
pealed from or sought to be reviewed, shall 
be excluded. 

3. Where a decree is appealed from or sought 
to be reviewed, the time requisite for 
obtaining a copy of the judgment on which 
it is founded shall also be excluded.” 


(5) The contention on behalf of the opposite 
party is that this case is covered by Section 12 
(2), and the time taken in obtaining a copy of 
the judgment cannot be excluded. We have 
already pointed out that the judgment was 
delivered on the 19th October, 1951. Application 
for copy was made on the 15th January. 1952, 
and copv was delivered on the 30th January. 
1952. The application for leave to appeal was 
presented on the same day, namely, the 30th of 
January. 1952. Now if the period spent in 
attaining the copy is excluded, the application 
would be within time, on the 30th of January, 
The question is whether this period can be ex¬ 
cluded under sections 12 (2) or 12 (3) of the 
Limitation Act. 

(6) There is difference of opinion among the 
various High Courts as to whether the time 
taken in obtaining copy of the judgment can 
)e excluded in cases of application for leave 
to appeal. Some High Courts, as for example 
Allahabad, have held that as sub-section (2) 
expressly contains the words ‘application for 
leave to appeal’, while sub-section (3) does not, 
the time spent in obtaining copy of the judg¬ 
ment cannot be allowed in cases of applications 
for leave. Vide — ‘Gulabchand v. Peary Lai. 
A.I.R 1935 All. 99. Other High Courts have 
held that time taken in obtaining a copy of the 
judgment can be allowed under sub-section (3) 
Vide — ‘In re, Secy, of State’, A.I.R. 1925 Mad. 
1241. We do not think it necessary to decide 
in the present case whether time for obtaining 
a copy of the judgment can be excluded in a 
:ase where there is a judgment as well as a 
decree following it. The present is a case, in 
aur opinion, where there is no decree following 
ihe judgment of this Court The apphcatl 

af the opposite party was under Art. 226 oime 
Constitution of India, and was disposed of by 
the judgment dated the 19th October, 1951. Bom 
Articles 132 and 133 allow appealsfromajudg- 

ment. decree or final order of a. Hlgl ? n o ^ the 
mav be mentioned that in section 109 of me 
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Code of Civil Procedure, the words used were 
■decree 1 or 'final order’, and the word ‘judgment 
has been added by Articles 132 and 133 of the 
Constitution. 

It seems to us that the word ‘judgment’ has 
been added to provide for cases coming to we 
High Court under Article 226 of the Constitu¬ 
tion of India. In cases under Article 226, there 
is no decree. The application is disposed of by 
a judgment of the court, and it is that judg¬ 
ment, in our opinion, which is liable to appeal 
under Articles 132 and 133. Section 12 (2) of 
the Limitation Act allows exclusion of time for 
copy of a decree, sentence or order. The word 
‘decree’ is well understood, while the word ‘sen¬ 
tence’ refers to criminal proceedings. The word 
‘order* used in sub-section (2), in our opinion, 
must cover judgments in cases under Article 
226 of the Constitution of India, otherwise it 
is difficult to understand what is the order a 
copy of which has to be filed in cases under 
Article 226. We are, therefore, of opinion that 
in cases covered by Art. 226, the judgment itself 
is the order to be appealed from, and the time 
taken in obtaining copy of the judgment has to 
be excluded. Once the time taken in obtaining 
the copy of the judgment is excluded, it is 
admitted that the application for leave to appeal 
was filed within time. 

(7) As to the contention that, in any case, the 
application was barred by time as against Mitha- 
lal, it is enough to say that we accept the ex¬ 
planation that the name of Mithalal was left 
out by oversight from the application which was 
filed on the 3.0th January, 1952. We. therefore, 
condone the delay, under the circumstances, 
under section 5 of the Limitation Act. 

(8) The next point that is urged that the appli¬ 
cation was not presented properly in so far as 
though it was signed by the Government Advo¬ 
cate, it was presented before the Registrar by 
his clerk and not by the Government Advocate 
himself. Under O. 3, Rule 1, C. P. C., any act 
in any court required or authorised by law to 
be made or done by a party may, except where 
otherwise expressly provided, be made or done 
by the party in person, or by his recognised 
'agent, or by a pleader on his behalf. In this 
case, the act that was done was the act of 
'presentation of the application for leave to ap¬ 
peal to Supreme Court. This act should have 
been done by the party in person, or by his 
recognised agent, or pleader. The Government 
Advocate naturally represents the State, but his 
clerk can neither be called the recognised agent 
of the State, nor a pleader acting for the State. 
The presentation, therefore, was not according 
to law in this case. 

(9) It appears however that there has been 
a practice in this Court and in the High Court 
oi the former State of Jodhpur that Govern- 

c ^rk presents application’s on 
behalf of the Government Advocate. That this 
is so also appears from the fact that in this very 
case, the application for amendment of the ori¬ 
ginal application praying for bringing Mithalal 
on the record was also presented by Mooirai 
clerk of the Government Advocate, and not by 
the Government Advocate himself. We are of 
opinion that this practice, unsupported as it is 

™ e ’^ mUst stop l" future - At the same 

our °P imon - be unfair to Gov- 
51? 111 ?! that it should suffer because of a wrong 
practice having grown up. The result of the 
improper presentation is that the application 
would not be deemed to have been presented 
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on the 30th of January when it was actually 
presented. It may be taken to have been pre¬ 
sented on the 3rd March. 1952, when the Go%- 
ernment Advocate appeared in support of it at 
the preliminary hearing. Considering the pecu- 
liar circumstances of this case, we extend t e 
time for making the presentation up to the 3rd 
of March, 1952, (on which date, at any rate, 
the application must be taken to have been pro¬ 
perly presented.) under section 5 of the Limi¬ 
tation Act. 

(10) We. therefore, reject the technical objec¬ 
tions raised on behalf of the opposite party, and 
order that a certificate be granted as prayed 
under Arts. 132 (1) and 133 (1) (c) of the Con¬ 
stitution. In view of the technical defects in 
the case, we order parties to bear their own 
costs of the present application. 


A/RG.D. 


Certificate granted. 
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WANCHOO C. J. AND BAPNA J. 
Chandanmal, Appellant v. Phool Chand, Res¬ 
pondent. 

First Appeal No. 17 of 1949, D/- 5-5-1952. 

(a) Civil P.C. (1908), O. 20 R. 14 — Decree 
for pre-emption passed conditional on payment 
into Court of certain sum within specified time 

— In default suit to stand dismissed — Plain¬ 
tiff not paying amount within time allowed* 
but filing appeal after expiration of such time 

— Suit held stood dismissed by reason of plain¬ 
tiff's failure to deposit amount within time 
allowed — Appeal held must be deemed to be 
against dismissal of suit and as such main¬ 
tainable. 13 All. 189 (F.B.), Foil. (Para 11) 

Anno: C.P.C. O. 20 R. 14 N. 6. 7 and 16. 

(b) Court-fees Act (1870), S. 10 — Court 
passing decree in plaintiff's favour conditional 
on his paying Court-fee within certain time — 
Suit to stand dismissed if Court-fee was not 
paid within that time — Plaintiff failing to pay 
Court-fee within time — Order about making 
good deficiency in Court-fee held though not 
correct was not illegal — Order being good and 
operative suit held stood dismissed. (Para 14) 

Anno: C.F. Act S. 10 N. 8. 

(c) Civil P.C. (1908), O. 41 R. 2 — New 
point — Raising of — Leave of Court. 

A fresh point, which had not been raised 
in the grounds of appeal, should not be 
allowed to be raised after the period of 
limitation had long expired, and when the 
appellant had ample time in the period 
during which the appeal was pending to 
raise it by way of amendment of the memo¬ 
randum of appeal. AIR 1921 Lah. 228 and 
AIR 1946 Nag. 135, Foil. (Paras 16 & 17) 
Anno: C.P.C. O. 41 R. 2 N. 4 Pt. 5. 

(d) Manvar Law of Pre-emption (1922), Ss. 

9 and 10 — Pre-emption suit — Decree passed 
conditional on payment of certain sum within 
specified time — Money not deposited within 
such time — No appeal also filed within such 
time — Order is in accordance with S 9 — S 
L° *°™ es and right to preempt 

(FB> DiSS ,rity ViCW m 1940 0udh 120 

DlsseQt - (Paras 28 and 31) 

ponden? nath ’ f ° r AppeUant; Maghraj, for Res- 
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REFERENCES: Courtwar/Chronological/ Paras 
(’91) 13 All 189 (FB) 11, 29 

(’38) AIR 1938 All 497: (177 Ind Cas 824) 14 
(’46) AIR 1946 Oudh 52: (1945 Oudh 

WN 322) 14 

( 21) AIR 1921 Lah 228: (67 Ind Cas 44) 16 

(’46) AIR 1946 Nag 135: (ILR (1946) 

Nag 353) 16 

(’21) AIR 1921 Lah 6: (67 Ind Cas 772 FB) 22 
(’24) AIR 1924 All 218: (46 All 328 FB) 22 

(’50) 1950 RLW 34 23 

(’40) AIR 19-10 Oudh 120: (16 Luck 1 FB) 

24, 29 

WANCHOO C. J.: This is an appeal by 
Chandanmal against the decree of the District 
Judge of Nagaur in a pre-emption matter. 

(2) The appellant and others had brought a 
suit for pre-emption against Mangilal and other 
defendants respondents with respect to a house, 
and wanted to pre-empt it on payment of Rs. 
900/- though the sale deed was for Rs. 1.700/-. 

(3) The suit was contested by the defendants 
who claimed that Rs. 1,700/- were actually paid. 
The defendants also claimed Rs. 5.200/- for 
improvements made in the house by them after 
the purchase. 

(4) The District Judge decreed the suit and 
ordered that the defendants shall deliver pos¬ 
session of the house in dispute to the plaintiffs 
on deposit of Rs. 6.900/-. He further ordered 
that this sum shall be deposited in court within 
three months from the date of his judgment, 
which was 23th of February, 1949. There was 
deficiency of court-fee also, and the District 
Judge ordered that the deficiency in court-fee 
would also be made good within the same period 
of three months. It was finally ordered that 
in case of default the suit shall stand dismissed 
with costs. 

(5) An appeal was filed in the High Court of 
the former State of Jodhpur on the 1st July. 
1949, and has come to this Court for disposal. 

(6) It is admitted by the appellant that the 
sum of Rs. 6,900/- svas not deposited within the 
period of three months allowed by the District 
Judge. It is also admitted that the deficiency 
in court-fee was not made good within that 
time. 

(7) Three preliminary objections have been 
raised on behalf of the defendants respondents 
in this appeal. 

(8) It has first been urged that the deposit 
of Rs. 6.900/- having not been made within the 
time allowed by the District Judge, and the 
appeal not having been filed within that time, 
the appeal is not maintainable. 

(9) Secondly, it is urged that the court-fee 
having been not made good within the time 
allowed, and no ground of appeal having been 
taken with respect to deficiency in court-fee. the 
appeal is not maintainable. 

(10) Lastly, it has been urged that in view 

of sections 9 and 10 of the Law of Pre-emption 
in Marwar of 1922, the pre-emptors have lost 
their rights of pre-emption, and the appeal there¬ 
fore should fail. . , .. 

(11) So far as the first point is concerned, it 
may shortly be disposed of. The appeal was 
within time when it was filed. Even 11 h® 
that on tiie 1st of July, 1949, there was no decree 
in favour of the plaintiffs, there would still be 
a decree of the District Judge dismissing the 
isuit on failure of the plaintiffs to comply with 
the order requiring certain sums to be deposited 
I within three months. The contention for the 


respondents that there was no decree which 
could be appealed against is not correct, and the 
appeal must be deemed to be against the dis¬ 
missal of the suit. 

We may in this connection refer to — ‘Kodai 
Singh v. Jaisri Singh’, 13 All. 139 (F.B.), which 
was a Full Bench decision of five Judges. That 
was also a suit for pre-emption, and a decree 
had been passed conditional on payment into 
court of a certain sum within a specified time 
with the condition that the suit would stand 
dismissed if the amount was not paid within 
the time allowed. The plaintiff, in that case, 
did not pay the amount within the time allow¬ 
ed, but after the expiration of the term men¬ 
tioned therein filed an appeal. 

It was held by the Full Bench that as the 
suit stood dismissed by reason of the plaintiff 
having failed to deposit the sum required with¬ 
in the time allowed the plaintiff could appeal 
from the decree dismissing the suit, and could 
raise questions as to the propriety of the first 
court’s findings on the matter of price and the 
time allowed to him within which to pay the 
amount into court. The appeal was therefore 
treated as an appeal from the decree dismissing 
the suit. The facts in the present case are 
exactly similar, and we are therefore of opi¬ 
nion that there is no force in this contention on 
behalf of the respondents. 

(12) Coming to the second point about the 
failure to deposit the deficient court-fee within 
time, the contention of the respondents is that 
as there was deficiency in court fee on the 
plaint, section 6 of the Marwar Court Fees Act, 
1941. applied, and the plaint could not even be 
filed in any court of justice. As such there was 
no plaint before the court, and therefore the 
appeal was not competent. 

(13) Learned counsel for the appellant, how¬ 
ever, relies on section 10 of the Marwar Court 
Fees Act in this connection. That section pro¬ 
vides that if the court sees reason to think that 
the valuation of the property in a case of this 
kind is wrongly estimated, the court shall make 
an investigation into the matter and find the 
correct valuation. If it is found thereafter that 
the valuation was less than what it should have 
been, the court shall require the plaintiff to 
pay so much additional fee as would have been 
payable on the correct valuation. In such a 
case, the suit shall be stayed until additional 
fee is paid, and if the additional fee is not paid 
within such time as the court shall fix, the suit 
shall be dismissed. 

It is urged that the court should have fol¬ 
lowed this procedure, and should have asked 
the plaintiffs to make good the deficiency in 
court-fee within a certain time. If they failed 
to do so, the court could then have dismis>ed 
the suit. In this case, however, the court passed 
a decree in favour of the plaintiffs conditional 
on their paving the court-fee within a certain 
time with a Denalty that if the court-fee was 
not paid within that time, the suit shall stand 
dismissed. As the proper procedure was not 
followed in this case, it is submitted that the 
order of the court is wrong. - 

(14) We do not approve of the form in which 
the order was passed in this case, an ?* lrus * 
that subordinate courts will comply with the 
procedure laid down in section 10 of 1the Coiart 
Fees Art. but we do not think that tnerc is 
anything illegal in the order passed by the 
D'strict Judge In effect the order meant that 
three months' time was allowed to the plaintiffs 



1952 


Chandanaial V. Piiool C hand (Wanchoo G. J.) Rajasthan 183 


to make good the court-fee, and an order was 
passed in advance that if the court-fee was not 
made good within that time, the suit shall 
stand dismissed. Orders worded in the same 
terms were considered in — ‘Beni Prasad v. 
Om Prakash’, A.I.R. 1938 All. 497, and — *Sheo 
Prasad Kaur v. Bhanu Pratap Singh’, A.l.R. 
1946 Oudh 52, and were not held to be illegal. 
Therefore, though the form of the order in this 
case about making good the deficiency in court- 
fee was not correct the order is not illegal, as 
there is nothing in law which forbids the pass¬ 
ing of such an order. Under these circumstances, 
the order must be held to be good and opera¬ 
tive. and the suit stood dismissed on this 
ground also viz. that the court-fee was not made 
good within the time allowed. 

(15) As there is no ground of appeal with 
respect to this matter, it is urged on behalf of 
the respondents that the appellant should not 
be heard to challenge that order, and if that 
order stands, there is no properly stamped 
plaint before the court, and the appeal must 
therefore fail. 

(16) Learned counsel for the appellant prays 
that he may be given leave to argue this mat¬ 
ter of deficiency in court-fee under O. 41, R. 2 
of the Code of Civil Procedure. 

This prayer is however being opposed on 
behalf of the respondents on the ground that a 
valuable right has arisen to the respondents, and 
it would not be proper to grant leave now long 
after the period of limitation has expired to 
the appellant to raise this question of deficiency 
in court-fee. Reliance in this connection is 
placed on — ‘Jiwan Shah v. Mt. Fateh Bibi\ 
A.l.R. 1921 Lah. 228, and — ‘Birdhichand v. 
Mt. Kachri Bai\ A.l.R. 1946 Nag. 135. It was 
held in these cases that a fresh point, which 
had not been raised in the grounds of appeal, 
should not be allowed to be raised after the 
period of limitation had long expired, and when 
the appellant had ample time in the period dur¬ 
ing which the appeal was pending (in the 
present case almost three years) to raise it by 
way of amendment of the memorandum of 
appeal. 

(17) We agree with the above cited cases, 
and refuse leave to the appellant to raise this 
fresh ground now almost three years after the 
period of limitatibn had expired. We may add 
that in view of what we are going to say just 
now on the third point raised on behalf of the 
•respondents, it would be no use granting leave. 
♦w 8 * as * p01n ^ that has been urged, is 

of . sec ‘* ons 9 and 10 of the Law 
in Manvar ' ‘he right of the 
P n e_empt the P ro Perty has been 
9 and 10 of the Law of Pre-emp- 
tion in Marwar read as follows: 

the^rWriL t n e C ° U ^ flnds for the Plaintiff, 

fftt?ysfi? esn s ey „„ is 

h s 


(20) This argument is met on behalf of the 
appellant in two ways. In the first place it is 
urged that as there was vacation from the 16 th 
of May to the 30th of June, it was not possible 
for the plaintiffs to deposit the purchase money 
on the 28th of May. Therefore they had a right 
to deposit the money on the next re-opening 
day. namelv. the 1st of July. On that day, how¬ 
ever, they filed the appeal, -and therefore they 
did not lose the right of pre-emption. In the 
alternative, it is urged that the period fixed in 
the decree counts from the date on which the 
decree of the final Court of appeal is passed, 
and as the High Court has not yet passed any 
decree, the time has not yet expired. 

(21) So far as the first ground is concerned, 
it is enough to say that there is no force in it, 
and that it was possible for the plaintiffs to 
deposit the purchase money even on the 28th 
of May 1949~ as the civil courts were not clos¬ 
ed for all purposes during the vacation of that 
year. An order was passed bv the High Court 
of the former State of Jodhpur on the 2nd of 
May. 1949. with respect to the vacation of that 
year in the Subordinate courts. It was ordered 
th3t no civil cases will be taken up except 
such as were more than one year old on the 
1st of May, 1949. The civil courts were there¬ 
fore not closed completely, and were open for 
the decisions of cases which were pending for 
more than one year on the 1st of May. 1949. 

It was also ordered that, in order to avoid 
hardship to the litigant public, the civil courts 
would entertain plaints and petitions in urgent 
cases, even during the vacation. This was 
obviously an urgent case for the time fixed by 
the court was expiring during the vacation on 
the 23th of May. The District Judge would, 
therefore, have accepted the purchase money, 
even if it was deposited on the 28th of May. 
Therefore, the contention of the appellant that 
he could not possibly deposit the money on the 
28th of May fails. 

(22) Learned counsel for the appellant relies 
on — ‘Himmun v. Fauja\ A.l.R. 1921 Lah. 6 
(F.B.), and — ‘Muhammad Jan v. Shiam Lal\ 
A.l.R. 1924 All. 218 (F.B.). It was held in these 
cases that where the court is closed on a day 
when a certain act has to be done, the act can 
be done on the next re-opening day. These 
cases, however, have no application to’the facts 
of the present case, because the courts were 
not completely closed on the 28th of May, and 
it was open to the plaintiffs to deposit the 
purchase money on that day. The appellant, 
therefore, cannot claim that he could have 
deposited the money up to the 1st of July. 


(23) In passing we may refer to another 
argument viz., that the plaintiffs had been 
ordered to deposit Rs. 6,900/-, though section 
9 of the Law of Pre-emption in Marwar only 
requires the pre-emptor to deposit the purchase 
money which was at the best Rs. 1,700/- in 
this case. Reliance in this connection was placed 
on — ‘Ramchandra v. JailaT, 1950 R.L.W 34. 
In that case it was held that the plaintiff * had 
to deposit only the purchase monev to save the 
operation of section 10 of the Law of Pre-emp¬ 
tion in Marwar. In the present case, however 
the plaintiffs have deposited nothing, not even 
Rs. 1,700/-, which was held by the court to be 
the purchase, money. Under these eircum- 
stances, they cannot take advantage of ‘Ram¬ 
chandra s case. It must, therefore, be held that 
the plaintiffs failed to deposit the purchase 
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money within the time allowed by the District 
Judge. 

(24) Then we come to the alternative argu¬ 
ment, namely, that even if the plaintiffs failed 
to deposit the money within the time allowed 
by the District Judge, section 10 of the Law 
of Pre-emption in Marwar does not come into 
operation, because the time has to be counted 
from the date of the judgment of this Court. 
Reliance in this connection is placed on — ‘Jai 
Krishna v. Brijpal Singh’, AIR 1940 Oudh 
120 (F.B.), where an exactly similar provision 
in the Oudh Laws Act came to be interpreted. 
In that case also the plaintiff had failed to 
deposit the money within the time allowed by 
the court, and had filed his appeal after the 
time allowed by the court for depositing the 
money had expired. The learned Judges by two 
to one held that the right of pre-emption was 
not lost when the prc-emptor had not deposited 
the amount, but had preferred an appeal con¬ 
testing the amount either before or after the 
expiry of Jhc time fixed by the trial court, and 
the appeal had not become infructuous by rea¬ 
son of his failing to deposit the money* 

(25) This case certainly supports the appe l- 
’ lant, but we must say with *\\ respect that we 

are not in agreement with the majority deci¬ 
sion, and prefer tuc view of the dissenting 
Judge. Where the plaintiff has been ordered 
to deposit the purchase money within a cer¬ 
tain time, two contingencies can arise, namely, 

1 . that he deposits the amount within the 
time allowed, and 

2. that he does not do so, 

"As regards the first, there is nothing more 
to be said, as the money has been deposited, 
and the order has been complied with. The 
second contingency may again be divided into 
two parts, namely, (1) that the money has not 
been deposited and no appeal has been filed, 
and (2) that the money has not been deposited, 
but an appeal has been filed. In the first case 
again there is no trouble. If money has not 
been deposited and no appeal has been filed, 
the order of the trial court becomes final, and 
the right of pre-emption is lost. 

(26) The second case may again be sub¬ 
divided into three parts, namely, 

1. the appeal has been filed and decided 
before the time fixed by the trial court expires. 

2 the appeal has been filed before the time 
fixed by the trial court has expired, but has 
not been decided when the time expires. 

3 the appeal is filed after the time has ex¬ 
pired. and naturally therefore it has not been 
decided before the expiry of the time. 

(27) In the first of these cases, there is no 
difficulty, for the appeal has been decided 
within the time allowed, and the 

Court would pass its own order about what 
further time it allows. In the second case, the 
appeal has been filed, but has not been decided 
before the time fixed by the t nal court expirg 
In such a case, we are of opinion that the 
decree of the trial court is subject to the result 
of the appeal, and therefore even if the monej 
has not been deposited within the time all ° wed - 
the right of pre-emption is notJ° st [ JZ 
appeal is decided. Here again the appellate 
court will obviously extend time if it allows the 
appeal. 

(28) It is the last case which presents some 
difficulty, and with which we have to deal. In 
such a case we have really to consider the 
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situation on the day on which the period grant¬ 
ed by the trial court expires. If, on that date, 
there is no appeal, and the money has not been 
deposited, section 10, in our opinion, comes into 
play, and the right of pre-emption is lost. We 
see no difference in principle between a case 
where an appeal is not filed at all, and the 
case where an appeal is not filed by the day 
the time fixed by the trial court expires, for, 
in either case, section 10 would apply. 

If it were not so. it would mean that though 
on the date the time fixed expired the right 
of pre-emption was lost, it revived again later 
on when the appeal was filed subsequently. 
Further taking the other view would mean that 
the operation of section 10 would remain in 
suspense till the period of limitation for appeal 
has expired. There is, in our opinion, no war¬ 
rant for holding this, and we have no doubt 
that if the money has not been deposited 
within the time fixed by the trial court, and 
no appeal has been filed by that time, section 
10 cornea j nto and the ri Sht to pre¬ 
empt is lost, " • 

(29) We have read the judgments of-, the two 
learned Judges who formed the majority in 
— Mai Krishna's case’, AIR 1940 Oudh 120' 
(F.B.), and find that the arguments advanced' by 
the learned dissenting Judge have not been met 
in those judgments. The learned Judges, who 
formed the majority, relied mainly on — ‘Kodak 
Singh’s case*, 13 All. 189 (F.B.) which we have 
mentioned above. But if we may say so with 
respect they failed to notice that there was 
no law corresponding to section 15 of the Oudn. 
Laws Act (which is similar to section 10 or 
the Law of Pre-emption in Marwar) in the Pro¬ 
vince of Agra over which the High Court at 
Allahabad had jurisdiction. 

(30) We are. therefore, of opinion that the 
purchase money not having been deposited 
within the time allowed by the trial court, the 
plaintiffs in this suit lost the right of pre-emj>- 
tion under section 10 of the Law of Pre-emp¬ 
tion in Marwar, and the decree became void. 
As such the present appeal is incompetent 
because the right having been lost we cannot 
give any relief to the appellant. 

(31) Finally it is urged that the order of the 
District Judge was not in accordance with sec¬ 
tion 9 of the Law of Pre-emption in Marwar. 
and therefore section 10 does not come into 
play Section 9 provides that a day would be 
fixed on or before which the purchase money 
shall be paid in court. In this case, the learn¬ 
ed Judge did not fix a day. but said that the 
money should be deposited within three 
months, which, in our opinion. . 
amounts to fixing a day. namely, the 28th ol 
May 1949, and there is no force in this argu- 

ment. ..... 

(32) The preliminary objections therefore 

prevail, and the appeal is hereby dl . s . m ‘ ss ?J “ 
incompetent with costs to the contesting defen¬ 
dants respondents. 

B/V.R.B. Appeal dismissed. 
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RANAWAT AND SHARMA JJ. 
Raghunandanlal and others, Applicants v. 
State of Rajasthan. 

C. Writ No. 67 of ?950, D/- 23-4-1952; 
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(a) Administration of Evacuee Property Act 
(1950), S. 7 — Jurisdiction — Order for deli¬ 
very of possession of property in possession of 
mortgagee — Failure to issue notice — Waiver 
of objection to jurisdiction — Effect — (Civil 
P.C. (1908), S. 9). 

Where the property of an admittedly 
Muslim evacuee is under mortgage, it is 
only the equity of redemption which be¬ 
longs to the evacuee that vests in the cus¬ 
todian without any notice issued under S. 7 
of the Act. The right of the mortgagee 
being not the property of the evacuee does 
not so vest in the custodian and he cannot 
lay hands on that right unless he has rea¬ 
sons to think that it is also the property 
of the evacuee and he issues the notice 
under S. 7 and takes the necessary pro¬ 
ceedings according to law. Therefore when 
he takes forcible possession of the property 
from the mortgagee without a notice un¬ 
der S. 7 his proceedings are without juris¬ 
diction, (Para 2 ) 

The want of jurisdiction in the custo¬ 
dian in such a case being of an inherent 
nature waiver on the part of the mortgagee 
cannot confer any jurisdiction on the cus-. 
todian. (Para 5) 

Anno; Civil P.C. S. 9 N. 5. 1 

(b) Civil P.C. (190$), S. 9 — Jurisdiction of 
Courts — Judgment without jurisdiction — 
Effect — Consent cannot confer jurisdiction. 

It is fundamental rule of law that the 
judgment of a Court without jurisdiction 
is a nullity. Want of jurisdiction is how¬ 
ever distinguishable from an irregularity 
in the exercise or assumption of it and 
where the Court has no jurisdiction at all 
it cannot be conferred by consent. There 
is however an exception to this that where 
tne court has no jurisdiction because of 
the privilege attaching to a party, that 
Party may . waive the privilege. 9 All. 191 

0923) i an Ch n D M 5?5. 26 (1901) C 2 K3. m 

AmSf'Civ. P.C. S. 9 N. 3, 5. <Par “ 3 & 4) 

< c > Constitution of India (1950), Art. 226 — 

0rt «r without Jurisdiction — Consent to order 

fluently^— 6 40 challenge order subse- 

quenuy — other remedies — Inadequacy of 

statement nC ° D Tetf n h iT th aU , e e ati °ns in written 
suiement — TenabUity — (Administration of 

Evacuee Property Act (1950), Ss 7 26 ) — fFvi 

dence Act (1872), S. 115). ’ (Ev1 ' 

The Custodian of evacuee property pass¬ 
ed an order for delivery of p?opert? ?n 

t£n eS Th n ° f r P° rtgagee ’ without jurhdic- 

|&TSS5525S 

application under Art 22 fi S nf th* r ? led 4 . l an 

has’stated 

caUon »n revision under S. 26, Administra¬ 


tion of Evacuee Property Act had not ex¬ 
hausted that remedy. (Para 7) 

(ii) that the remedy of revision was in¬ 
adequate in the case as the Custodian 
General could have no jurisdiction to ad¬ 
judicate on the rights in revision when the- 
custodian had no jurisdiction. . (Para 7) 

(iii) that the failure of the petitioner to 

take objection as to jurisdiction before the 
Custodian did not prevent him from chal¬ 
lenging it in the application for a writ be¬ 
fore the High Court. (Para 9) 

(iv) that the conduct of the petitioner 
who gave his consent to deliver possession, 
under force did not raise an estoppel 
against him and deprive him of the re¬ 
medy under Art. 226 of the Constitution. 

(Para 8) 

Anno: Civil P.C. App. Ill, Constn. Ind. 
Art. 226 N. 8. Evi. Act, S. 115 N. 3(c). 

B. B. Sharma. for Applicants; Ram Avtar 
Gupta, Govt. Advocate, for the State. 

REFERENCES: Courtwar/Chronological/ Paras 
(’85-86) 13 Ind App 134: (9 All 191 PC) 3 

(’86-87) 14 Ind App 160: (11 Mad 26 PC) 3 
(51) C Writ No 66 of 1951, D/- 5-12-1951 

(Raj) 9 1 

(1901) 2 KB 380: (70 LJKB 675) 2, 6 

(1923) 1 Ch D 515: (92 LJ Ch 345) 2, 6 

RANAWAT J.: This is an application under 
Article 226 of the Constitution of India by 
Raghunandanlal and three others against an 
order of the Custodian of Evacuee Property, 
Rajasthan, dated the 2nd December 1950. It 
is alleged by the petitioners that a shop had 
been mortgaged in favour of Girdharilal the 
father of the petitioners, by Mohd. Taqi, 
Kasim Ali, Riazul Hasan, Khurshed Ali and 
Amjad Ali some time before the year 1941 The 
mortgagors left India and went to Pakistan 
Under s ect 10 n 4 of the Matsya Evacuee Pro¬ 
perty Ordinance the equity of redemption which 
belonged to the Muslim evacuees vested in the 
S d ‘ a ? th ® evacuee properties and under 
Section 5 (2) of the Rajasthan Administration 
of Evacuee Property Ordinance, 1949 any eva¬ 
cuee property which had vested in any person 
exercising the powers of a custodian under the 

theRa^ a C fh tlin n n S® Which had been re P eal ed by 
the Rajasthan Ordinance is to be deemed to have 

vested in the Custodian appointed under the 

Rajasthan Ordinance. The equity of redemption 

g*£ f ° re jested in the Custodian of Evacuee 

Property, Rajasthan, when the Rajasthan Ordi- 

SSTfSP* mt0 force - Thereafter, the Rajas¬ 
than Ordinance was repealed by the Admini¬ 
stration of Evacuee Property Act of 1950 which 
was enacted by the Parliament. 

FvM.i eC D° n 8 . of the Administration of 

wE t ^ roper . ty Act of 1950 a H such property 
which had vested in any person under the 

r e pea ted by the Act was to be deemed to 

Jnd!r b t e h a r, ted in - the Cus tedian appointed 
0 ^, 1 ^ °? lts commencement. The 

equity of redemption of the shop in question 
therefore vested in the Custodian of 
fv acu ee property appointed under the Raja? 

a? iJSrsHsj* S' 

had left India and had rani®* th « "jwtgagors 

thereto ordered “eK & 
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petitioners and ordered them to deliver pos¬ 
session to the Deputy Custodian. An appeal 
was Hied against that order to the Custodian, 
Evacuee property, Rajasthan, at Jodhpur, which 
was dismissed on the 2nd of December 195U. 
bieps were thereafter taken by the Deputy Cus¬ 
todian to eject the petitioners from ‘the shop 
wmcn was in their possession as mortgagees 
They however took three days time from the 
Deputy Custodian to enable them to vacate 
the shop and in the meantime they have come 
to this court under Art. 226 of the Constitution 
of India. 

The case of the petitioners is that the mort¬ 
gagee rights relating to the disputed shoo were 
not evacuee property and these rights did not 
vest in the Custodian under any of the Evacuee 
Property Acts or Ordinances. The Deputy 
Custodian or the Custodian therefore had no 
jurisdiction to order their ejectment. What 
had vested in the Custodian was the equity of 
redemption only. The Custodian, if he wanted 
to take possession of the shop, should have 
proceeded by way of a regular suit rather 
than attempting to take forcible possession of 
the shop. No notice, it is said, was issued 
under Sec. 7 of the Administration of Evacuee 
Property Act and there was no basis for the 
■exercise of any jurisdiction by the Custodian. 
It is also stated by the petitioners that the 
Deputy Custodian has put a seal on the lock 
of the petitioners and thus the petitioners are 
deprived of the use of the shop. It is therefore 
prayed by the petitioners that a writ of cer¬ 
tiorari, prohibition or Mandamus be issued 
quashing the order of the Custodian and res¬ 
training the Custodian from interfering with 
the use of the shop by the petitioners. A reply 
was filed on behalf of the Custodian, Evacuee 
property of Rajasthan, and it was stated that 
Section 7 of the Administration of Evacuee 
Property Act was not applicable to the present 
case, as this shop had vested in the Custodian 
under the Matsya Ordinance. It was said that 
the petitioners did not take any objection as 
regards the jurisdiction of the Custodian and 
they are therefore estopped from taking any 
such plea in this application. It is also said 
that the petitioners agreed to deliver possession 
of the shop to the Custodian and they are 
therefore not within their rights to dispute 
the validity of the Custodian’s order. 

(2) It is an admitted fact that the shop in 
question was in the possession of the petitioners 
as mortgagees and the mortgagors had left for 
Pakistan. It is therefore clear that the equity 
of redemption alone could have vested in the 
Custodian under the Matsya Evacuee Property 
Ordinance. The mortgagee rights of the peti¬ 
tioners which did not form part of the property 
of the Muslim evacuees could in no circum¬ 
stance be considered to be an evacuee property 
and it could not have vested in the Custodian 
under the Matsya Ordinance. Similarly, the 
position of the Rajasthan Evacuee Property 
Ordinance is not different and the position 
under the Matsya Ordinance continued toehold 
good under the Rajasthan Ordinance. Under 
the Administration of Evacuee Property Act 
the same position continues. The equity of re¬ 
demption therefore can be claimed to have 
been vested in the Custodian of the Evacuee pro¬ 
perty, Rrjasthan, and there was no necessity 
of issuing a notice under section 7 of the Ad¬ 
ministration of Evacuee Property Act in so far 
as the question of the equity of redemption of 
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this shop was concerned. However the question 
of the mortgagee rights is quite different and 
the Custodian of the Evacuee property, Rajas¬ 
than, cannot lay his hands on the mortgagee 
rights of the petitioners unless a notice under 
Section 7 of the Administration of Evacuee 
property Act is issued in proper form and 
proceedings are taken according to law, pro¬ 
vided the Custodian has grounds to think that 
mortgagee rights are also evacuee property. No 
notice under Section 7 has been given in this 
case and obviously the Custodian cannot be 
said to possess any jurisdiction over the rights 
of the petitioners. The learned Government 1 
Advocate has vehemently argued that the peti¬ 
tioners failed to take an objection relating to 
the point of jurisdiction in the court of the 
Custodian or the Deputy Custodian and hence 
they should not be allowed now to agitate this 
point. He has referred to A. S. Chaudhri’s 
Book of High Prerogative Writs, 1950 Edition, 
page 426 under the head “Acquiescence” where¬ 
in two English cases — ‘Dierken v. Philpot', 
(1901) 2 K. B. 380 and — ‘Giusti Patents and 
Engineering Works Ltd. v. Maggs’, (1923) 1 
Ch. D. 515 have been discussed. 

(3) It may be observed that it is a funda¬ 
mental rule of law that a judgment of a court 
without jurisdiction is a nullity, and consent 
cannot give jurisdiction to the court if it has 
none. There is however a distinction between 
the cases of want of jurisdiction and irregula¬ 
rity in the exercise of jurisdiction or irregula¬ 
rity in the assumption of jurisdiction. The 
leading case on the point is — ‘Ledgard v. 
Bull’, 13 Ind. App. 134 (P.C.) decided by the 
Privy Council in 1886. In that case the Judi¬ 
cial Committee of the Privy Council held that 
the suit having been instituted in a court 
which had no jurisdiction no order of transfer 
could be made, but that the District Court 
being competent to entertain and try the suit 
if it were competently brought, the defendant 
could waive the objection to the irregularities 
of its institution, but that he had not done so, 
and the decree of the District Court could not, 
therefore, stand and it ought to have been set 
aside by the High Court. 

The principles laid down in — ‘Ledgard v. 
Bull’, were reiterated by their Lordships of 
the Privy Council in — ‘Meenakshi Naidoo v. 
Subramaniya Sastri', 14 Ind. App. 160 (P.C.). 
That was a case in which the High Court of 
Madras had entertained an appeal from an ad¬ 
judication from which no appeal was provided 
for by any enactment. Their Lordships held that 
the decree of the High Court was a nullity. 
In the course of the judgment their Lordships 
said: 

“In the present case there was an inherent 

incompetency in the High Court to deal with 

the question brought before it and no consent 

could have conferred upon the High Court 

that jurisdiction which it never possessed.” 

(4) There are however certain exceptions to 
this rule. If the court has no jurisdiction 
owing to some privilege attaching to a party, 
the party may waive that privilege. Thus, a 
defendant may waive his status as an agricul¬ 
turist. Similarly, an objection relating to the 
pecuniary jurisdiction of a court und*r s ec- 
tion 11 of the Suits Valuation Act (VII of 
1887) can be waived. The same is the case 
of an objection regarding place of suing or the 
local venue of suits within the cognizance of 
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a court. Such objections can however be 
waived. 

(5) In the present case, there is inherent want 
'of jurisdiction in the Custodian and waiver on 
! the part of the petitioners cannot confer any 
jurisdiction on the Custodian. The objection, 
therefore, of the learned Government Advocate 
cannot help the case of tne Custodian. 

(6) The judgment in — ‘Giusti Patents and 
Engineering Works Ltd. v. Maggs’. (192:;) l Ch. 
D. 515 also cannot help the case of the Custo¬ 
dian as in that case it was the plaintiff himself 
who voluntarily sought the exercise of juris¬ 
diction of court and it was held that he could 
not, then having himself sought the exercise 
of jurisdiction, be allowed to go back and ques¬ 
tion the jurisdiction of the court. In the pre¬ 
sent case, the petitioners never sought the 
exercise of jurisdiction of the Custodian. The 
other case in — ‘Dierken v. Philpot', (1901) 2 
K. B. 380 relates to an illegality in the exer¬ 
cise of the jurisdiction. It was not a case of 
inherent want of jurisdiction. The decision in 
that case therefore cannot in any way help 
the opposite party. 

(7) Even though in the written statement it 
was mentioned that the petitioners had ex¬ 
hausted all their remedies under the Evacuee 
Property Act, it was argued by the learned 
Government Advocate that under section 26 of 
the Administration of the Evacuee Property Act 
the petitioners had a remedy open to them by 
way of filing a revision petition in the court of 
the Custodian General of India. It may be 
pointed out that it is not open to a party to 
blow hot and cold in the same breath. The case 
of the opposite party was that the petitioners 
had exhausted all the remedies and now they 
cannot turn back and say that a remedv is now 
open to the petitioners. Furthermore, ’when it 
is held that a Custodian had no jurisdiction 
whatsoever to deal with the mortgagee rights 
of the petitioners, it rannot be said that the 
Custodian General would possess jurisdiction to 
adjudicate upon those rights. A remedv by 
way of revision, therefore, is no adequate re¬ 
medy under the circumstances of this case. 

(8) Lastly, the learned Government Advocate 
♦kf £ rfiU( ; d that the petitioners agreed before 

the ^hnn Uty ,k USt .°k dian to deliver possession of 
fofe ne? within three days. They should there¬ 
fore not be allowed the indulgence of the 
exerase of discretion of this court in their 
beca “? e lt will amount to a fraud. Mr. 
Sharma on the other side has said that the 
SWff Custodian was taking forcible possession 
of the shop from his clients and his clients 
had no other alternative but to give their 
consent under coercion so that they may gel 
the breathing space to take legal measure 

the'eonsent We are 0f opinion lhat 

n ih! 1 ’ * f 1 a11 Rlven b y the petitioners 

stitution of "India y Und ' r Art - 226 ° f "* Con- 

f & SflgT'Jst 

dian, a patty could pot challenge bSSS 
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of jurisdiction of the Custodian, before thisl 
court, was disallowed. 

( 10 ) It may further be added that in the 
present case the mortgagee rights of the peti¬ 
tioners cannot be regarded as evacuee property 
and consequently there was no case for the 
Custodian to interfere with the rights of the 
petitioners. Further, there was no occasion for 
the Custodian to issue any notice under S. 7 
against the petitioners relating to property 
which was not Evacuee property. 

(11) This petition succeeds and the order of 
the Custodian dated the 2nd December 1950 is 
set aside and the Deputy Custodian, Bharat- 
pur, is directed not to interfere with the mort¬ 
gagee rigiits of the petitioners otherwise than 
in due course of law, and to remove the seal 
put by him on the shop in pursuance of the 
order which has fce^n set aside by this court. 
The petitioners shall get the costs of this ap¬ 
plication. including counsel’s fee which is fixed 
at Rs. 50/- from the opposite party. 

A/M.K.S. Petition allowed. 
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BAPNA J. 

Chiman Mai, Appellant v. Ganesh, Respon¬ 
dent. 

Second Appeal No. 75 of 1951, D/- 2-1-1952. 

T. P. Act (1882), Ss. 3, 6 and 130 — Assign¬ 
ment of rights under contract — Contract to 
deliver goods — Damages specified in case of 
breach — Breach — Suit by assignee to recover 
earnest money and damages — Maintainability 
— (Contract Act (1872), S. 74). 

A agreed to deliver to B a particular 
number of bricks by a particular date at 
Rs. 14 per thousand and in default A was 
to pay Rs. 6 per thousand bricks not deli¬ 
vered by way of damages. On default by 
A to deliver the bricks B transferred his 
rights under the contract to C who sued for 
recovery of the earnest money paid to A 
and for damages for non-delivery of bricks 
at the agreed rate of Rs. 6. 

Held (1) that so far as the recovery of 
earnest money was concerned C was entitled 
to a decree. The right to recover money 
paid under a contract of sale on failure of 
ine seller to hand over possession of the 
property is not a mere right to sue. It is 
a claim for an ascertained amount and can 

1943 r Na S ?w d Rli an actionable c‘ a im- AIR 
JJ9.J wag 332,, Rel. on. (Para 2) 

(2) that as regards the claim for 
damages, C was not entitled to any decree. 

^? e amount of damages may be 
mentioned in the contract the party com- 
plaming of its breach is only entitled to 
reasonable comnensation under S. 74 
contract Act. The claim for damages for 
breach of the contract is, therefore, not an 
ascertained amount and a transfer of the 
claim to recover damages even where they 
are mentioned in the contract is not pei> 
fitted by law. AIR 1934 Mad 461 and 
AIR 1930 Bom 409, Disting. (Para 3) 

Anno: T. P. Act. S. 3 N. 21. 22; S 61? 16 17- 

* 74 *■■■ 8 
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JUDGMENT: This is a second appeal by the 
plaintitr in a suit for recovery of money. The 
appellant sued the respondent on the allegations 
that the respondent entered into an agreement 
with two persons Jawanmal Hansraj, and 
Motiial Punamchand on 7th June, 1946 to 
deliver 1,25.000 bricks at the rate of Rs. 14/4/- 
per thousand by — March 1947, and in default 
to pay Rs. 6/4/- per thousand bricks not 
delivered by way of damages. The bricks were 
not delivered and one of the two promisees, 
namely, Jawanmal Hansraj assigned his rights 
under the contract to the appellant Chiman Mai 
on 22nd June, 1947. This Chimanmal appellant 
brought the present suit on 25th June. 1947 for 
recovery of Rs. 220/- which had been paid by 
way of earnest money by Jawanmal Hansraj 
together with Rs. 390/15/6 as damages for non¬ 
delivery of half the quantity of bricks at Rs. 
6/4/- per thousand, and the cost of notice. The 
defendant resisted the suit on various grounds 
including one that the suit being based on the 
assignment of the right to recover damages for 
breach of the contract was not maintainable 
under the law. The trial court decreed the 
suit but on appeal, the learned District Judge 
upheld the plea of the defendant that no assign¬ 
ment of the right to recover damages for 
breach of contract could take place and dis¬ 
missed the suit. 

(2) In this appeal, learned counsel has 
argued firstly, that so far as the claim for 
return of the earnest money is concerned, there 
is no bar to that claim. This is correct. It 
has been held in — Damodhar Jhingoojee v. 
Allabux Shekh Yewraj’, AIR 1943 Nag 332 that 
the right to recover money paid under a con¬ 
tract of sale on failure of the seller to hand 
over possession of the property is not a mere 
right to sue. It is a claim for an ascertained 
amount and can be transferred as an action¬ 
able claim. The defendant, in the present case, 
had admitted having received this amount from 
Jawanmal Hansraj and so far as the claim for 
this amount is concerned, it must be decreed 
in favour of the plaintiff. 


A. I. R. 


(4 \ A . S .u - re i ult the appeal is Partially 
accepted, the judgment and decree of the lower 

court is set aside and the suit is decreed in 
favour of the plaintifT for recovery of Rs 220/- 
with costs on this amount in all the three courts 
The rest of the claim is dismissed but without 

costs. 

B/K s - Appeal partly allowed. 
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WANCHOO C. J. 

Lakshmi Devi, Petitioner v. Muthralal, Oppo¬ 
site Party. 

Civil Revn. No. 158 of 1951, D/- 18-4-1952. 

(a) Civil P. C. (1908), S. 144 — A standing 

surety for costs in suit by B — Suit dismissed 
with costs against B — Decree for costs realised 
from A — Decree for costs set aside — Pro¬ 
ceedings by B under S. 144 — Suit by A against 
B for recovery of amount realised from him 
held maintainable and not premature. Since he 
did not get back his amount after decree for 
costs was set aside and he himself could not 
start proceedings under S. 144. (Para 3) 

Anno: Civil P. C., S. 144 N. 7, 8, 29. 

(b) Rajasthan Small Cause Courts Ordinance 
(VIII (8) of 1950), Sch., Art. 2 — The suits 
which concern acts purporting to be done by 
any person who is not a party to the suit in 
pursuance of a judgment or order of a Court 
are excepted from the cognizance of Small Cause 
Court — Suit by A — B standing surety for 
plaintiff for costs — Suit dismissed and decree 
for costs passed against A — Decree realised 
from B — Suit by B against A for recovery of 
amount realised from him — Suit held excepted 
under Art. 2 and not cognizable by Small Cause 
Court — (Provincial Small Cause Courts Act 
(1887), Sch. II, Art. 2). Case law reviewed. 

(Para 11 > 

Anno: Prov. Small Cause Courts Act, Sch. II 
Art. 2 N. 1. 


(3) As regards the remainder of the claim it 
was argued that as the rate of damages had 
been mentioned in the contract, the amount 
claimed as damages was also an ascertained 
amount. Reliance was placed on two 
authorities: — ‘Mathu v. Achu’. AIR 1934 Mad 
461 and — 'Nagappa v. Badridas’, AIR 1930 Bom 
409. Both these cases are, however, distin¬ 
guishable on facts as they related to debts and 
not to damages for breach of the contract. 
Under Section 74 of the Indian Contract Act. it 
is provided that where a sum is named in the 
contract as the amount to be paid in case of 
breach of the contract, the party complaining 
of the breach is entitled to receive reasonable 
compensation not exceeding the amount named 
in the contract. It is obvious that although 
the amount of damages may be mentioned in 
the contract, the plaintiff has to prove actual 
damages and in case they are less than the 
amount stipulated, he cannot get the amount 
mentioned in the contract. Therefore, even if 
the amount of damages are mentioned in the 
contract the party complaining of the breach is 
only entitled to reasonable compensation. The 
claim for damages for breach of the contract is, 
therefore, not an ascertained amount and a 
transfer of his claim to recover damages even 
where they are mentioned in the contract is 
not permitted by law. The claim in respect of 
damages and the cost of notice, therefore, 
cannot be allowed. 


Shiv Lai Porwal, for Petitioner; B. B. Desai, 
for Opposite Party. 

REFERENCES: Courtwar/Chronological/ Paras 
(’27) AIR 1927 All 27: (98 Ind Cas 976) 6 

(*28) AIR 1928 Lah 515: (108 Ind Cas 609) 8 

(’27) AIR 1927 Mad 253: (98 Ind Cas 726) 7 

(’50) AIR 1950 Mad 33: (1949-2 Mad LJ 400) 10 
(’33) AIR 1933 Oudh 146: (143 Ind Cas 843) 9 

ORDER: This is a revision by Mt. Lakshmi 
Devi in a Small Cause Court matter. A suit 
was brought by Muthra Lai for recovery of 
Rs. 200/- in the following circumstances. The 
applicant Mt. Lakshmi Devi had brought a suit 
against Dr. Onkar Lai and others. In that 
suit, she had to file security and Muthra Lai 
stood surety for the applicant for the sum of 
Rs. 200/-. Mt. Lakshmi Devi lost that suit 
and there was a decree of costs to the extent 
of Rs. 203/- against her. In execution of that 
decree Muthralal had to pay Rs. 200 to the 
decree-holders as he had stood surety for costs. 
After this amount had been paid, Muthra Lai 
wanted Mt. Lakshmi Devi to repay him the 
money. She refused to do so & consequently this 
suit.was brought by Muthra Lai in the Small 
Cause Court, Udaipur. The suit has been 
decreed and hence this revision. • . 

(2) The first point that has been urged is 
that the amount of Rs. 200/- has been paid 
back. That is, however, a question of fact and 
the trial court came to the conclusion on a 
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consideration of the evidence that the amount 
had not been paid back. I see no ieason to 
differ from the trial court in this matter. 

(3) The second point that has been urged is 
that the decree of costs has been set aside 
and the applicant is taking action under S. 144 
of the Code of Civil Procedure. Therefore, the 
suit was premature and Muthra Lai had no 
cause of action. I do not see how it can be 
said that the suit is premature and Muthra 
Lai has no cause of action, even if the appli¬ 
cant is taking action under S. 144 of the Code 
of Civil Procedure in view of certain o-ders of 
the appellate court. Muthra Lai’s cause of 
action arose because the amount of Rs. 200/- 
was realized from him. He has not got back 
that money after the order of the appellate 
Court. Further, he cannot apply under S. 144 
of the Code of Civil Procedure. Under these 
circumstances, Muthra Lai has a cause of action 
and the suit is maintainable. 

(4) The last point that has been urged is that 
the suit is not cognizable by the Small Cause 
Court and reliance in this connection is placed 
on Art. 2 of the Schedule to the Rajasthan 
Small Cause Courts Ordinance, 1950 (Ordinance 
No. VIII of 1950). That article reads as 
follows: 

“A suit concerning an act purporting to be 
done by any person in pursuance of a judg¬ 
ment or order of a Court or of a judicial 
officer acting in the execution of his office.” 

(5) The contention of the applicant is that 
this suit concerns an act which has been done 
in pursuance of an order of the court, namely, 
the order as to giving of security and the order 
as to payment of the amount secured. Stress 
11* 1the ford “concerning” and it is urged 
that that word is of very wide import and any 
suit which concerns in any way an act done by 
any person in pursuance of a judgment or order 

the'cSrt ofsSfi JST the cosnizan “ 01 

counsel for the respondent, on the 
other hand, urges that if the suit in any way 

heen'rtnni the act wh,ch ls P ur P°rted to have 
of a court in . P ursua , nc e of a judgment or order 
hv a S th f on , y lts cognizance is barred 
of small causes. Where, however, 
he nreLl oes challenge the order, and in 

£ re^r-ssMJarih & 

Court'of ^SmaHl Causef “ COenizable b * lha 
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after filed a suit tor 75 £ SL“J} nd there - 
the judgment-debtors , P^unanly against 

the decKSder^yg? tor Helier?^ 
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decree-holder played false and realized another 
sum of Rs. 75/- from the Supraddar. The Court 
passed a decree in these circumstances against 
the decree-holder. The question then arose 
whether the suit was cognizable by the Court 
of Small Causes. 

The learned Judge observed that the suit 
undoubtedly concerned an act done by the plain¬ 
tiff in pursuance of an order of a court, namely 
the deposit of Rs. 75/-. Learned counsel for 
the respondent however points out that in that 
case the decree-holder was a party and the 
order, therefore, depositing the sum of Rs. 75/- 
was challenged. But it must be pointed out 
that that was not the basis of the view taken 
by the learned Judge in that case and the 
decision turned on whether the suit concerned 
mi act done by a person by order of the court. 
Art. 2 appears to be very widely worded and 
V‘\e present suit does appear to concern an 
act done by the plaintiff, opposite party under 
the order of the court. 

(7) The next case is — TCuthala Mudaliar v. 
\ enkata Reddiar\ AIR 1927 Mad 253. That 
was a suit by an auction-purchaser for refund 
ol the purchase money by reason of his dis¬ 
possession under the orders of the Collector 
ihe suit was apparently filed on the regular 
side. There was an appeal to the District Judge 
and a second appeal to the High Court. It 
was urged that there could be no second appeal 
in view of Sec. 102 of the Code of Civil Pro¬ 
cedure as the suit was of a Small Cause Court 
!t A was however, held that the suit 
i cJ? nC L er i 2 i 0f Schedule and therefore, 

fn the^.H^n* ay \ Th u re J s s 9 me di scussion 
* he Judgment as to whether the first defen¬ 
dant was a party to the suit or not and it 
thi^ ea f r ^t aS « something might have turned on 

a? But the Court held that the first 

defendant was a party and Art. 2 applied and 

second appeal lay. There is 

has - &&2R 
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by an officer of the Government in his official 
capacity. Obviously the suit concerned such an 
order as it arose out of the delivery of the 
ornaments to the real owners in pursuance of 
an order of the Sessions Judge. The learned 
judge observed that “the suit did not in any 
way intend to alter or set aside any judicial 
decision *. But the words in Art. 2 or Art. 3 are 
not “altering or setting aside any judicial deci¬ 
sion" but only “concerning an act or order”. 
The word “concerning” is much wider than 
the words “altering or setting aside”. Further 
as the real owners were made, it could also 
be said that the suit challenged the order. 

(9) The next case is — ‘Ram Anand Singh 
v. Kheedoo Singh’, AIR 1933 Oudh 146. That 
was a suit filed in the Small Cause Court. The 
defendant of that suit and another person had 
purchased a certain Zamindari which was 
subject to a mortgage in favour of the defen¬ 
dant and a third person. It was arranged that 
the other purchaser should pay half the 
purchase price partly to the third person who 
was the other mortgagee and partly to the 
vendors. The defendant, as he was also one 
of the mortgagees, retained out of his half 
share of the money the part due on the mort¬ 
gage and was to pay the remainder to the 
vendor. Then there was a pre-emption decree 
and also a mortgage decree. This mortgage 
decree was put into execution and a sum of 
money was realized from the pre-emptors. 
Thereupon the pre-emptors filed a suit in the 
Court of Small Causes for refund of the interest 
which had been realited from them in execu¬ 
tion in respect of the period preceding the date 
on which their possession began. It was urged 
that such a suit did not lie in a Small Cause 
Court in view of Art. 2. The learned Judge, 
however, held that Art. 2 did not apply as the 
suit was one for damages for money paid by 
the plaintiffs for which the defendant was 
liable. There was, however, no consideration 
of the terms of Art. 2 in this judgment and it is. 
therefore, not very helpful. 

(10) The last case is — ‘Subraya Bhatta v. 
Govinda Bhat\ AIR 1950 Mad 33. That was a 
suit in which the plaintiff wanted to recover 
back the amount paid by him under a decree 
passed against him in a former suit. It is 
argued when the matter came to the High Court 
that no second appeal lav as it was barred un¬ 
der S 102 of the Code of Civil Procedure as the 
suit was of a Small Cause Court nature. It 
was, however, contended on behalf of the 
appellant that the suit was covered by Art. 2 
of Schedule II, Provincial Small Cause Courts 
Act which is in the same terms as Art. 2 of the 
Rajasthan Ordinance and, therefore, a second 
appeal lay. It was held that that article did 
not govern cases of parties to previous decrees 
but referred only to cases concerning orders to 
ministerial officers or third persons. This case 
is, therefore, not relevant because the plaintm 
Muthra Lai was not a party to the litigation 

but was a third person. .. 

(11) On a review, therefore of these aut.io- 
rities and taking into account the vide'lan¬ 
guage of Art. 2, it seems to me that t £ e , in ^"' 
tion of the legislature is that suits which con¬ 
cern acts purporting to be done by an J' ^ on . 
who is not a party to the suit in pursuance of 

a judem«*nt o- "Her " ,' n " rt arf L ^ 
from the cognizance of Small Cause Court. The 
.present is * cult th*t k’od ?s. therefore, 
'excepted under Art. 2 and should have been 
filed on the regular side. I. therefore, allow 
the revision, set aside the decree of the trial 


A. I. R. 

court and order that the plaint will be returned 
for presentation to proper court. Parties will 
bear their own costs of this Court. Costs of 
the trial court will abide the final result. 

B/R.G.D. Revision allowed. 
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Akhey Singh, Appellant v. Mahaveer Chand 
and another, Respondents. 

Appeal No. 19 of 1950, D/- 8-2-1952. 

(a) Manvar Land Revenue Act (XL (40) of 
1949) — Preamble — Scope of the Act. 

The Act consolidates the land relating to 
the land revenue etc. and though it has 
come into force in 1949. the law contained 
in chapter X dealing with jagirdari land is 
the same as was in force before the Act. 

(Para 6) 

(b) Manvar Land Revenue Act (XL (40) of 
1949). S. 191 — Jagirdari lands — Transfer of 
— Principle of legal necessity — Applicability. 

The provisions of the land in Chapter X 
clearly show that the ‘Jagir* is not joint 
family property and the sons of Magirdar’ 
have no interest in it by birth. Under these 
circumstances, the doctrine of ‘legal neces¬ 
sity’ does not apply to the transfers of 
jagirdari land by the jagirdars. (Para 6) 

(c) Marwar Land Revenue Act (XL (40) of 
1949), Ss. 192, 183 — Lease by Jahagirdar — 
Death of Jahagirdar within period of lease — 
Effect. 

There is no prohibition in the Act 
against a lease by the jagirdar which would 
enure after his death provided it does not 
extend for more than 24 years. It is obvious 
that under S. 192 a Jagirdar can make a 
lease for a period of 24 years c s the 
maximum, and if he died within this period 
the lease would remain valid after his 
death for the stipulated period and his 
heirs would get back the property there¬ 
after The lease therefore does not come 
to an end by the death of the lessor and 
remains valid after his death if such death 
takes place within the term of the lease. 

(Para 7) 

(d) Marwar Land Revenue Act (XL (40) of 
1949), S. 192 — Lease by Jahagirdar — Condi¬ 
tion to extend period of lease if possession was 
disturbed — Validity. 

Under S. 192 a Jahagirdar can grant a 
lease only for 24 years and once the lessee 
is put in possession the period begins to 
run. The fact that the lessee’s possession 
was disturbed and he remained out of pos¬ 
session for a number of years would not 
interrupt the running of the period of the 
lease, though the lessee may have a right 
to claim damages for the periodl curing 
which his quiet enjoyment was* 
and claim possession of the property for the 
remaining period mentioned in the * ea t ? e ‘ 
The lessee cannot be allowed to add the 
period during which he remained c ut of 
nossession to the period JJJ }?* 

lease even though there is a term in the 
lease to this effect, as such a ,. t f 1 ™ 53 2 
be enforced so as to extend the period of 
the lease beyond twenty-four yean lp ara ^ 
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Kistormal, for Appellant; Sohan Nath, for 
Respondents. 

WANCHOO C. J.: This is an appeal by 
Thakur Akhey Singh against the judgment and 
decree of a Division Bench of the High Court 
of the former State of Jodhpur. It has come 
before us for hearing under the provisions of 
Ordinance No. XL of 1949 & Ordinance No. XII 
of 1950. The appellant is the representative-in¬ 
interest of the defendant in the suit. 

(2) The suit was tiled by Mutha Sumer 
Chandji, who is now represented in this appeal 
by his successors Mahaveer Chand and Shanti 
Chand. The case of the plaintitf was that Dur- 
jan Singhji, the father of the original defend¬ 
ant Sanvvat Singh, had executed a registered 
deed of lease on Besakh Sudi 10, Smt. 1997 cor¬ 
responding to 6th of May, 1941, in favour of 
the plaintiff. By this deed, Durjain Singhji 
■leased out two villages, namely, Lavera Chhota, 
and Kajnau Bari, to the plaintiix for a period 
of 24 years. The plaintill came in possession 
of the villages in July 1941, but the Thikana 
was taken under the Court of Wards in Febru¬ 
ary, 1942, and therefore, the plaintiff was dis¬ 
possessed from these villages. Later the Thi¬ 
kana was released from the Court of Wards and 
came in the possession of the Jagirdar. There¬ 
after, the present suit was filed on the 23rd of 
November, 1943 .and it was prayed that the 
plaintiff be put in possession of the two villages. 
In the alternative, it was prayed that in case 
it was found that the plaintiff was not entitled 
to possession of the two villages, a decree for 
Rs. 35,000/- be passed in his favour according 
to the terms of the deed of lease, and a charge 
of the decree should be created on the two 
villages. 

(3) The suit was resisted by the defendant on 
a number of grounds and eventually the Addi¬ 
tional District Judge, Jodhpur gave a decree 
for Rs 18,006/- to the plaintiff and dismissed 
the suit for possession. Thercuoon, there was 
an appeal to the High Court of the former 
State of Jodhpur by the defendant. That ap D eal 
was allowed and the decree of the District 
Judge was set aside and the suit was decreed 
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cuted and remained in possession for a few 
months when he was dispossessed oy the Court 
of Wards which had taken over the Thikana. 
Therefore, the contract in this case was per¬ 
formed and tne lessee was dispossessed because 
of certain provisions of the law in the former 
State ot Jodhpur relating to Court of Wards. 
The present suit was filed after the Thikana 
was released from the Court of Wards and had 
come back into the possession of the Jagirdar. 
and the Jagirdar (the lessor) had failed to 
return the possession to the lessee. Tills is. 
therefore, a suit based on the title of the plain¬ 
tiff which he derives from the lease in his 
favour. One of the terms in the lease speci¬ 
fically provides that if the possession of the 
lessee is disturbed, the term of tne lease would 
be extended and the lessee would be entitled 
to remain in possession for a full period of 24 
years and can recover possession through court. 
The suit has been filed in accordance with this 
term in the lease and is not suit for specific 
performance of the contract which had. in fact, 
been performed by Durjan Singhji when the 
lessee was put in possession soon after the 
lease had been executed. There is, therefore, no 
force in the first two points raised on behalf 
of the appellant, and it is not necessary to 
consider the case law that was cited in support 
of those two points. 

(6) Now we come to the other two points 
raised on behalf of the appellant, namely, that 
there was no legal necessity for the lease, and 
that in any case the Jagirdar was net entitled 
to execute a lease which would inure after his 
death. The two points are allied and may be 
taken together. The term ‘legal necessity* is 
well known in law and applies to cases of 
alienations by kartas in joint Hindu families. 
We have, therefore, to see what the nature of 
the Jagirdan Law is, in order to decide whether 
any question of legal necessity arises at all 
in this case. The law relating to land revenue 
etc. was consolidated by Act No. XL of 1949 
and Chapter X thereof deals with Jagirdari 
ands We are referring to this Act because, 
though it came into force in 1949, learned 
counsel are agreed that the law even at the 
time when the lease was executed was the 
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sons of Jagirdar had no interest in it by birth. 
Under these circumstances, we are of opinion 
that the doctrine of legal necessity’ does not 
apply to this case and it is not necessary 
therefore, to consider whether in fact there was 
any legal necessity for making the lease in 
dispute. 

(7) The next question then is whether a 
Jagirdar is competent to execute a lease which 
would inure after his life-time. In this con¬ 
nection. reference may be made to Sec. 192 of 
the Mar war Land Revenue Act of 1949 (Act. 
No. XL of 1949) which permits the Jagirdar 
to grant a lease of the estate or any part thereof 
for a maximum period of 24 years. Learned 
counsel urges that as under Sec. 183, all grants 
of the Scheduled Jagirs are for the life-time 
of the holder, the Jagirdar cannot create a lease 
which will inure after his death. There is. 
however, no prohibition in the Act against 
such leases provided they are not to extend for 
more than 24 years. If the intention was that 
a lease, whatever may be its term, would come 
to an end when the lessor dies, it would have 
been very easy to provide for it by adding a 
proviso to Section 192. This view is enforced 
by a reference to ‘Bhoglawa* Rules of 1914 
which appear in Marwar Gazette dated 17th 
October, 1914 at page 17. Reference may be 
made to Rule 8. which says that no Jagirdar 
would be permitted to mongage his land for 
more than 20 years and it would be a condition 
of the mortgage that after the period of 20 
years is over, the land would revert to the 
mortgagor or his heir free of all encumbrance. 
This rule was amended in 1915 and the amend¬ 
ment appears in the Marwar Gazette of 2nd 
October. 1915 at page 14. By this amendment, 
all kinds of transfers of usufructuary nature 
were forbidden beyond a term of 24 years, and 
it was provided that after the period of 24 
years was over, the land would revert to the 
mortgagor or ‘to his heirs’ and the encumbrance 
would be wiped out. This rule, therefore, 
makes it obvious that the Jagirdar could make 
a mortgage for a period of 24 years as the 
maximum, and if he died within this period 
the mortgage would remain valid after his 
death for the stipulated period and his heirs 
would get back the property thereafter. The 
law is admitted to be the same for leases. It 
follows, therefore, that a lease like the one in 
dispute would remain valid after the death of 
the lessor if such death takes place within the 
term of the lease. It must, therefore, be held 
that the lease did not come to an end at the 
death of the lessor, namely. Durjan Singhji. 

(8) We now come to the last question, namely, 
whether the High Court was right in giving 
a decree for possession to the respondents for 
23 years and 3 months. The contention on 
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behalf of the respondents is that there was a 
term in the lease which provided that if the 
possession of the lessee was disturbed, the term 
of the lease would be extended and the lessee 
would be entitled to remain in possession for 
the full period of 24 years. On the other hand 
learned counsel for appellant contends that this 
term being against the law' could not extend 
the period beyond 24 years from the date of 
the lease. We have already held that the lessee 
came into possession and the period of lease 
began to run. The law' in Marwar with respect 
to Jagirs as we have already mentioned, is that 
no Jagir is “transferable except to the extent 
provided”. (See Sec. 191 of the Marwar Land 
Revenue Act, 1949, Act No. XL of 1949). Fur¬ 
ther, the law also provides that a Jagirdar may 
grant a lease or ‘ijara’ and the period of such 
lease shall not exceed twenty-four years. (See 
Sec. 192). 

(9) The lessee having been put in possession 
in this case soon after the lease was executed, 
the lease began to run. The fact that the 
lessee’s possession was disturbed and he re¬ 
mained out of possession for a number of years 
would not interrupt the running of the period 
of the lease, though the lessee may have a right 
to claim damages for the period during which 
his quiet enjoyment was disturbed and claim 
possession of the property for the remaining 
period of the lease. If we were to allow the 
lessee to add the period during which he re¬ 
mained out of possession to the period mention¬ 
ed in the lease, it would mean that we would 
be indirectly allowing the lease to run for a 
term of more than 24 years which is ex¬ 
pressly forbidden by the law'. We are, therefore, 
of opinion, that even though there is a term in 
the lease to this effect, that term cannot be 
enforced so as to extend the period of the lease 
beyond twenty-four years. In this view of the 
matter, the High Court was not right in grant¬ 
ing a decree for possession for the period of 
23 years and 3 months to the respondents. It 
should have only granted a decree for posses¬ 
sion for the remaining period of the lease. The 
decree of the High Court, therefore, will have 
to be amended accordingly. 

(10) We, therefore, partly allow the appeal 
and reduce the period for which the High 
Court has granted possession to the period of 
twenty-four years in all. beginning from the 
date of the lease, namely, the 6th of May, 1941. 
In other respects, the appeal is dismissed. As 
the appeal has. for all practical purposes, fail¬ 
ed. w*e allow the respondents the costs of the 
appeal. Costs of the two courts below will be 
as directed by the High Court. 

B/D.R.R. Order accordingly. 
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~— Art ' 3i-A—Acquisition of estate contemplat- 
ea by baurashtra Land Reforms Act, 195l_ 

S n oM°Q^ W8 ~ Saurashtra Land Ref ™ Aot 
(25 of 1951)) (SB) U4c 


Constitution of India (contd.) 

_ Art. 31-A — Holding of Mulgirassia in Sau¬ 
rashtra is estate _ (SB) 1147 

- Art. 133 —Retrospective effect 37 

Art. 226 _ See also ibid, Art. 311 (2) 40, 


_ Art. 226 — Writ of certiorari when will be 

issued even if another remedy is available lc 

- Art. 226 —Certiorari—Application for confir- 

mation of sale by evacuees—Rejection by custo¬ 
dian on ground of lack of bona fide—Jurisdiction 
of Custodian General to dismiss appeal on ground 
of limitation — Power of High Court to consider 
correctness of decision—(Saurashtra Administra¬ 
tion of Evacuee Property Ordinance (43 of 1949) 
S. 25 — Administration of Evacuee Property Act 
(1950), S. 46) 112a 

- Art. 226 —Certiorari — Objection to the im- 

pugned order not taken either before authority 
passing order or in appeal — Government not 
having had opportunity to meet objection—Appli¬ 
cant for writ will not be allowed to argue on ob¬ 
jection in proceedings for writ 1126 

- Art. 226 (1 )—Custodian General refusing to 

entertain appeal of petitioner on ground that 
transaction was governed by Ordinance S of 194S 
and therefore petitioner’s application for confir- 
mation was barred—Transaction not governed by 
Ordinance which did not render it ineffective — 
High Court held had jurisdiction to quash order 
by issuing writ of certiorari—(Saurashtra Evacuee 
(Administration of Property) Ordinance (8 of 
1948). S. 6 A (1)) 123 

- Art. 261 (3)—See Civil P. C. (1908), S. 43 

90 

- Art. 311 (l )—Person appointed by Govern¬ 
ment — Collector’s order terminating service on 
strength of Government order is valid 40a 

- Art. 311 (2 )—“Person holding a civil post" 

—Temporary employee of Government 40tZ 

- Arts. 311 (2),'226 —Temporary employee of 

State wrongfully dismissed—Employee obtaining 
services under another State—Ordering re-instate- 
ment—Court refused to issue writ, either manda¬ 
mus or certiorari—If employee insisted for empty 
declaration, held, he should get it by regular suit 

40c 

- Art. 363 — See Act of State (FB) 49 

•Contract Act (9 of 1872), S. 25 (3) _ Agree- 
ment to pay time-barred debt in consideration of 
further loan, i9 not void 79 

-Ss. 55 and 74 — Sale of land — Breach_ 

Deposit—Forfeiture gg 

-S. 65—See Saurashtra (Application of Cen¬ 
tral and Bombay Acts) Ordinance (25 of 1948), 
S. 9 qq 

- S. 74-See ibid, S. 55 gg 

Conrt.fees Aot (7 of 1870), S. 7 (%«) ft ) <?.„ 

Civil P. C.( 1908), O. 20, R. 13 

fw'i ~A e % Saura9htra Adjudication of 
(Special Courts) Suits Ordinance (72 of 1949), 
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Criminal Procedure Code (5 of 1898), S. 60 
(1) — See Bombay Prevention of Gambling Act 


(4 of 1S37), S. 7 81 

-S. 102 (1) — See Bombay Prevention of 

Gambling Act (4 of 1887), S. 7 81 

- S. 154 — See ibid, S. 195 (1) (b) 676 

-S. 173—See ibid, S. 195 (1) (b) 676 

- S. 182 —Scope and applicability 35c 

- S. 195 (1) (b) — Offence disclosed under 

Section 211, Penal Code — Conversion to lesser 
offence under S. 182, Penal Code — Legality 

67a 


- Ss. 195 ( 1 ) (b), 154 , 173 — Complaint to 

police — Report forwarded to Magistrate under 
S. 173 — Order passed by Magistrate is judicial 
and not merely administrative order of Court 

676 

- S. 242 —Whether non-compliance with sec¬ 
tion is irregularity or illegality (Quaere) 766 

- S. 286 — Material witness—Option to pro- 

secution not to examine him 3c 

- S. 360—See Penal Code (1860), S. 193 7 

- S. 403 —Acquittal—Offence under S. 75(1), 

Factories Act—Order of discharge for absence of 
complainant amounts to acquittal 756 

- S. 476—See Penal Code (1860), S. 193 7 

- S. 491 — See Public Safety — Preventive 

Detention Act (1950), S. 3 (1) (a) 12a; 12c 
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Houses and Rents _ Bhaynagar Rent Act 

( contd.) 

-S. 13 (2) — House occupied by more than 

one tenant — Option of Court to decide which 
tenant should be evicted 86c 

Bombay Rents Hotels and Lodging House 
Rates Control Act (57 of 1947), Ss. 12 (1) 
and 50 — Act applies to pending executions — 
Ejectment decree prior to Act — Adjustment in 
execution after Act came into force — Judgment, 
debtor agreeing not to claim protection of Act— 
Legality—Estoppel by res judicata in subsequent 
execution—Civil P. C. (1908), S. 11 110 

- S. 13— Penal provision in decree for eviction 

that if tenant does not vacate portion within 
certain period he should vacate whole 84c 

- S. 13 (2) —Necessity of issue regarding hard¬ 
ship—Duty of Court 84a 

- S. 13 (2) — Trial Court held had not acted 

illegally in relying upon the notes of its inspec¬ 
tion as apart from such notes there was the evi¬ 
dence on the plaintiff’s side that the defendant 
had as alternative accommodation 846 

Rajkot 8tate Bhadut Sanrakshan Act of 
1947, S$4, 5 (2) 6 — Sec Saurashtra (Applica¬ 
tion of Control and Bombay Acts) Ordinance (25 
of 1948), S. 9 93 


DEBT LAWS 

Saurashtra Agriculturists Relief Act (1934), 

S . 11—See Civil P. C. (1908), S. 48 28 


Eyidence Act (l of 1872), S.3—See ibid, S. 105 

3a 

- Ss. 105, 3 — Criminal trial— Evidence — 

Burden of proof—Plea of justification by defence 
—Standard of proof required for prosecution and 
defence—If different 3a 

- S. 106 —Scope 356 

- S. 114 — See also Bombay Prohibition Act 

(25 of 1949), S. 66 (b) 35a 

- S. 114 —Suit for dissolution of marriage on 

ground of wife’s impotency — Wife examined by 
medical practitioner before suit—Court can draw 
adverse inference from her subsequent refusal in 
suit to submit for re-examination by the same 

doctor 446 

Factories Act (63 of 1948), S. 106 — Second 
complaint on same facts filed more than three 
months after date of previous complaint is barred 
under S. 106 as the complainant must be regarded 
to have knowledge of the commission of the offence 
when he filed the first complaint 75a 

Hindu Law — Marriage — Marriage with im¬ 
potent woman—Whether void 44c 

HOUSES AND RENTS 

Bhaynagar Rent Act, S. 13(1) (j)— "Reason¬ 
ably and 'bona fide’ required” — Interpretation 
of 866 


Influx from West Pakistan (Control) Act (23 

of 1949), S. 7 — See Influx from West Pakistan 
(Control) Ordinance (17 of 1948), S. 6 (bB) 98 
Influx from West Pakistan (Control) Ordin¬ 
ance (17 of 1948), S. 6 — Person overstaying 
period mentioned in permit—Subsequent legisla¬ 
tion making overstay ground for removal of such 
person from India — Liability to removal — 
(Influx from West Pakistan (Control) Ordinance 
(17 of 1948)—Rules under, R. 12)—(Influx from 
West Pakistan (Control) Ordinance (34 of 1948), 
S. 7)—(Influx from West Pakistan (Control) Act 
(23 of 1949), S. 7) — (Constitution of India 
Art. 20) (SB) 98 

_ S. 7—See ibid, S. G (SB) 98 

- Rules under, It. 12 — See ibid, S. 6 (SB) 98 

Kathiawar States Onion — See Act of State 

(FB) 49 

Limitation Act (9 of 1908), Ss. 5 and 14 — 
Sufficient cause—Appeal—Existence of circumst¬ 
ances contemplated by S. 14, if ground for excus¬ 
ing delay . , 20 

_ S. 12(2) — Period between date of judg¬ 
ment and date of signing decree — Exclusion of 

38 


_ S. 14—See ibid S. 5 

_ S. 15— "Order” _ Section does not neces¬ 
sarily contemplate order of Civil Court 10 

MUNICIPALITIES 


Bombay Mnnioipal Boroughs Aot (18 of 1925), 
S. 34 (5) (b) (as applied to Saurashtra) - Ap- 
pointment on probation—-Applicability 
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Municipalities—Bombay Municipal Boroughs 
Aot (contd.) 

_ Ss. 35 (12), 55—Rules under S. 5S, R. 20- 

Appointment to office carrying salary of more 
than Rs. 150/- P. M. — Applicant not recom¬ 
mended by Public Service Commission— Resolu¬ 
tion by Municipality appointing applicant on 
probation—Later resolution confirming appoint, 
ment before expiry of probationary period — 
Meeting attended by less than requisite number— 
Resolution confirming appointment is illegal 

65a 

- S. 58 (as applied to Saurashtra)—See ibid 

S. 35 (12) 65a 


Nawanagar Pass Hazari Dhara Act of St. 
2003 (1947 A D.)— Validity — (Constitution of 
India (1950) Arts. 15 (1) and 19 (1) (d) and (e) ) 

124 

Partnership Act (9 of 1932), S. 13(c) — In- 
terest after dissolution 185 

Penal Code (45 of I860), S. 193 — Deposition 
containing false statement—Prosecution for per¬ 
jury — Non-compliance with S. 360, Criminal 
P. C._ Effect — Criminal P. C. (1898), Ss. 360 
and 476 7 

- S. 300 Except.(1) —Grave and sudden pro¬ 
vocation 3 b 

- S. 366— "Seduce”—Interpretation 10a 

- S. 366 —Sentence—Seduced girl, although a 

consenting party and grown up and having pre¬ 
vious intimacy with accused, a married woman 
to the knowledge of accused — Offence of seduc¬ 
tion held most reprehensible and sentence of two 
years held not excessive 105 

- Ss. 378, 441 — Questions of title and past 

possession — Relevancy 22a 

-— Ss. 378, 441 — Bona fide claim of right_ 

Accused cannot be convicted 225 

- S. 441 — See ibid, S. 378 22a,5 

Press (Emergency Powers) Act (23 of 1931), 

S. 4 (1) (d), (f) Validity — Constitution of 
India, Art. 19 (l) (a), (2) 25a 

*— 5 o 4 ibid < S. 4 (1) (d) 25a 

fT~ S \ 7 < 1)— Section, if void under Art. 13 (1) 
of Constitution — Constitution of India, Arts. 13 
(1) and 19 (l) (a) (fb) 57 

“L S2S““ iot 0/ 

A 11 ? B0 ! V , ency Aot (* of 1920 )• Ss. 53 
Q^q 54_ i pph ? b,llty - Te3ts -S. 54, if controls 
debt ~~ Iran9fer m cons ‘6eration of pre-existing 

faith —Mortgage for pre-exist* 
mg debt Creditor aware of precarious financial 
position of debtor at time of mortgage — Plea of 
good faith, if can stand—T. P. Act (1882), S. 53 

- S. 54-See ibid, S. 63 S 


PUBLIC SAFETY 

Preventive Detention Act (4 of 1950), S. 3 
(1) ( a ) _ Detention for investigation — High 
Court to enquire into 12a 

_6’. 3 (1) (a) — Detention for investigation 

of crime — Validity — Criminal P. C. (1898), 
S.491 125 

- S. 3 (1) (a )—Question of ill-treatment of 

detenu prior to detention order whether relevant 
—Criminal P. C. (1898), S. 491 12c 

-S. 3 (1) (a )—Mistake in describing detenu 

by name—Validity of order 12*7 

-S. 3 (1) (a) — Prosecutiou or detention— 

Choice is of Govt. 12c 

Railways Act (9 of 1S90), S. 47 (l)(f) — 
Rules under—R. 5 — Goods of perishable nature 
—Consignor’s address not known—Consignment 
booked to self — No representative of consignor 
coming to take delivery — In circumstances held 
it was not practicable to send notice of arrival 

95a 

- Ss. 55 and 56 —Distinction 955 

- S. 55 (2 )—Perishability of goods—On what 

depends 9oc 

- S. 56—See ibid, S. 55 955 

Rajkot State Bhadut Sanrakshan Act (1947) 
—See under Houses and Rents 
Sale of Goods Act (3 of 1930), S.2(7) — 
Machinery is moveable property within meaning 
of S. 2 (7) 1075 

- S. 30 —Sale by P to his brother L _Sale 

deed not reciting transfer of possession_P con¬ 

tinuing in possession as ostensible owner and 
selling property to J _ As between P and h 
principles of S. 30 would apply and those taking 
title under L would be bound by sale to J. 
(Oltter) 107 ^ 

Saurashtra Adjudication of (Special Courts) 
Suits Ordinance (72 of 1949), s. 3 - Political 
suit property instituted in Special Court without 
court-fee, transferred to Civil Court—Civil Court 
cannot order plaintiff to value plaint for jurisdic- 
tion and pay court-fees _ (Civil P. C. (1908), 
S. 26, O. 4, R. 1 )_(Court-fees Act (1870), S. 19) 
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Constitution of India (1950), Art. 226 112a 

Saurashtra Agriculturists Relief Act (1934) 
—See under Debt Laws 
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—See under Tenanoy Laws 1 


8 


Subject Index, A. I. 
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of Property Ordinance (8 of 1948), S. 6A(l) 
—See Constitution of India, Art. 22G (!) 123 

TENANCY LAWS 
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and Agricultural Lands Ordinance (41 of 
1949), S. 35 —Section 35 is unconstitutional and 
void—Constitution of India, Arts. 13 (1), 19 (1) 
(f), (g) and (5), 31A (SB) 59a 

Saurashtra Land Reforms Act (25 of 1951) 
—See also (1) Constitution of India, Art. 31A 

(SB) Ilia, c 
(2) Constitution of India, Art. 31 (2) 

(SB) 114/ 

- S. 21—Sec Constitution of India, Art. 14 

(SB) 114<7 

- S. 22—See Constitution of India, Art. 14 

(SB) 114(7 

_ S. 24—See Constitution of India, Art. 14 

_ (SB) 114(7 

Tort—Malicious prosecution—Liability of insti¬ 
gator 96 

-Malicious prosecution—Person lodging false 

information to police and helping police by 
suborned evidence—Liability 166 


R. 1952 Saurashtra 

Transfer of Property Act ( 4 of 1882), S. 53- 
See Provincial Insolvency Act (1920), S. 53 : 476 

- S. 55 (4) (b )—Suit to recover property sold 

—Decree — Form of—Declaration of statutory 
charge 72 

- S. 58 — Mortgage of moveable property 

(machinery) — Mortgagor in possession paying 
interest equal to rent — Transaction held hypo, 
tkecation of moveable property and governed by 
equitable principles — Transferee of the property 
for value and without notice of charge—Claim of 
hypothecatee is defeated 107c 

Trusts Act ( 2 of 1882), S. 84—See Saurashtra 
(Application of Central and Bombay Acts) Ordi¬ 
nance (25 of 1948), S. 9 93 

Words and Phrases — “Girasdar" and "Bar. 
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Workmen’s Compensation Act (8 of 1923), 

S. 2 (l)(n) and Sch. 2, Cls. (XVI) and (X)- 

Agriculturist employing person to excavate old 
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A. I. R. (39) 1952 SAURASHTRA 1 (C. N. 1) 
SHAH , C. J. AND CHHATPAR J. 

Bai Marium Haji Alimohmad and another. 
Applicants v. The Assistant Custodian of 
Evacuee Property , Jetpur, Opponent. 

Civil Misc. Appln. No. 26 of 1950, D/- 30-8- 
1951. 

(a) Administration of Evacuee Properly Act 
0950), S. 56 — Rules under Administration of 
Evacuee Property Rules, 1950, R. 6 — Notice 
to other person or persons —- Discretion of 
Custodian. 

Under R. 6 the Custodian is required to cause 
a notice to be served, on the person claiming 
title to such property or interest and on any 
other person or persons whom he considers to 
be interested in the property. So far as the 
other person or persons are concerned, it is in 
the discretion of the Custodian whether to issue 
the notice to them or otherwise and that 
depends upon whether he considers them to be 
interested in the property. And if it is not 
shown that there are grounds which should 
have induced the Custodian to consider that the 
applicants are interested in the properly, then 
U is not necessary to issue a notice to the appli - 
cants under R. 6 . (P ara 2 ) 

* ^^ttistration of Evacuee Property Act 
0950), S$. 28, 46 — Jurisdiction of Court when 
not barred. 

The jurisdiction of the Court to consider any 
order passed by the Custodian or any action 
taken by him will not be barred if the order 
passed is without jurisdiction. It is only with 
regard to the orders passed under the Act that 
the jurisdiction of the Court is taken away. 
Any order passed or any action taken in excess 

yjOF*? 1011071 °L in the proper exercise of 
jurisdiction would not be an order or action 
contemplated by S. 28 or S. 46 of the Act 
AIR (38) 1951 Bom 440, Foil. (Para 3) 

(c) Constitution of India, Art. 226 —Writ 
of certiorari when will be issued even if ano¬ 
ther remedy is available. 7 

ut n ?°n be tow* as a General rule that 
the High Court should interfere by a writ of 
certiorari m every case where there is a breach 

°r a V wlflt . wn fundamental princi¬ 

ples of justice , in spite of there being a n alter- 

?h»u re J n Z dv by a suit or a PP e at- But where 
there had been a non-compliance of a statutory 
rule laymg doum tJ a fundamental principle of 

3U$tice y viz., tlie nght of being heard before an 
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order of eviction is made and which order 
might cause irreparable injury to (he party 
concerned: 

Held that such party could apply to the High 
Court for a writ even though there was a right 
of appeal against the order. (Case under Ad¬ 
ministration of Evacuee Property Rules). 

(Para 4) 

Anno : C. P. C., App. Ill, Const. Ind. 
Art. 226, N. 8 . 

(d) Administration of Evacuee Property 
Act (1950), S. 56 — Rules under — Adminis¬ 
tration of Evacuee Properly Rules 1950, R. 14 
(4) — Provision mandatory — Non-compliance 
by Custodian — Effect. 

The right of being heard has been advisedly 
provided for in Rule 14 (4) bearing in mind 
that S. 12 (1) permits the Custodian to put an 
end to an existing lease and turn out a lessee 
in lawful possession , which he could not have 
done but for the provisions of the Act. These 
are provisions of a mandatory character and 
the failure to observe them will invalidate the 
orders passed by the Custodian. (Para 5) 

(e) Administration of Evacuee Property Act 
(1950), S. 12 — Power of Custodian to eject 
persons directly. 

Where the Custodian proceeds to exercise 
his powers under S. 12, it is competent to him 
to eject the persons in possession under sub- 
s. (3) of the section, and it will not be neces¬ 
sary for him to file a suit for ejectment. A l R 
(38) 1951 Bom 406, Rel. on. (Para 7) 

A. R. Bern, for Applicants; C. N. Shah, Advo¬ 
cate General, for Opponent. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’50) 53 Bom LR 621 : (AIR (38) 1951 Bom 
440) (Pr. 3) 

C50) 53 Bom LR 654 : (AIR (38) 1951 Bom 
406) (Pr 7 ) 

SHAH, C. J. : This is an application filed 
by the applicants, Bai Marium wife of Valll 
Haji Dawood, and Bai Khatija wife of Umar 
Adam, both of Upleta, for a writ of prohibition 
to the opponent, the Assistant Custodian of 

Evacuee Property, Jetpur, restraining him from 
ejecting the applicants from the premises occu¬ 
py. by them The property belonged to one 
Kanm Haji Vallimohmad, who was declared 
an evacuee on 15-6-1950 and thereupon all his 
property has vested in the Custodian. The ap- 


2 Saurashtra Bai Marium v. Assistant Custodian of E. P. (Shah 
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plicants’ case is that their husbands are the law¬ 
ful tenants of the premises in question, having 
taken them on lease on 1-6-1948 from the said 
Karim Haji Vallimohmad. They allege that 
their husbands are citizens of India and are 
not evacuee. The applicants were served with 
a notice dated 11-9-1950 and as the said notice 
was defec.ive, they were served with a fresh 
notice dated 20-9-1950, calling upon them to 
vacate the premises and to hand over posses¬ 
sion to the Assistant Custodian. They appealed 
against this order to the Deputy Custodian, 
Central Saurashtra, and at their request, the 
execution of the Assistant Custodian’s order 
was stayed. The Deputy Custodian called for 
a report of the Assistant Custodian and after 
perusing the same he vacated the stay order, 
but asked the Assistant Custodian to give an 
opportunity of hearing to the applicants’ plea¬ 
der. It appears -that pleader Mr. Mohanlal 
Chinoy subsequently appeared before the Assis¬ 
tant Custodian and stated that he had nothing 
more to • urge and that he would advise his 
clients to vacate the premises. The applicants 
then filed the present application on 1-12-1950. 

(2) Mr. Baxi for the applicants has firstly 
urged that no notice was served on the appli¬ 
cants or their husbands under S. 7 (1), Ad¬ 
ministration of Evacuee Property Act, XXXI 
(31) of 1950, and that the declaration of the 
property as evacuee property was therefore 
invalid. Now under R. 6, Administration of 
Evacuee Property Rules, 1950, where the Custo¬ 
dian is satisfied from information in his posses¬ 
sion or otherwise that any property or an inte¬ 
rest therein is prima facie evacuee property, 
he shall cause a notice to be served, in Form 
No. I on the person claiming title to such pro¬ 
perty or interest and on any other person or 
persons whom he considers to be interested 
in the property. It is not disputed that the 
notice had been issued and duly served, and 
the applicants’ only grievance is that the notice 
had not been served on them. Now under the 
rules so far as the other person or persons are 
concerned, it was in the discretion of the Assis¬ 
tant Custodian whether to issue the notice to 
them or otherwise and that depended upon 
whether he considered them to be interested 
in the property. It is not shown that there 
were grounds which should have induced the 
Assistant Custodian to consider that the appli¬ 
cants were interested in the property. There¬ 
fore it was not necessary to issue a notice to 
the applicants under R. 6 of the Rules and it 
must be held that the property was duly and 
properly declared evacuee property. 

( 3 ) the next contention urged for the appli¬ 
cants is that before cancelling the lease, the 
Assistant Cus'odian ought to have served he 
applicants with a notice under R. 14 (4) of the 
Rules to show cause against the order proposed 
to be made and that a reasonable oPP^r^nity 
of being heard should have been afforded to 
them The notices dated 11 and 20-9 1J0U to 
vacate and deliver possession a PP ear t0 
been issued without calling upon the appll 
cants to show cause why the a ^ es .^ ld over 
be cancelled and possession not be taken ove. 
and tins position is now admitted by the learn 
ed Advocate General. He however contends 
that the legality of the action taken by tnc 
Ass : stant Custodian cannot be questioned by 
this Court in view of S. 46 of the Act, andl In 
support of the contention he relies upon a deci¬ 
sion of Justice Shah of the Bombay High Court 


C. J.) A. I. R. 

in f Abdul Majid v. P. R. Nayak’, 53 Bom LR 
G21. However, the view taken by Justice Shah 
has not been accepted in appeal by Chagla 
C. J. and Tendolkar J., and they have held that 
whether under S. 28 or under S. 46 of the Act 
the jurisdiction of the Court to consider any 
order passed by the Custodian or any action 
taken by him would not be barred if the order 
passed was without jurisdiction. It is only with 
regard to the orders passed under the Act that 
the jurisdiction of the Court is taken away. 
Any order passed or any action taken in excess 
of jurisdiction or in the improper exercise ot 
jurisdiction would not be an order or action 
contemplated by S. 28 or 46 of the Act. 
The order there impugned was made under 
S. 7 (1) of Ordinance No. XXVII (27) of 1949 
and two conditions were necessary before de¬ 
claring any property to be evacuee property : 
(1) that the Custodian must give a notice in 
such manner as may be prescribed to the per¬ 
son interested in the property, and ( 2 ) that he 
must hold such inquiry into the matters as the 
circumstances of the case permit. These are 
conditions precedent to the exercise of the 
jurisdiction, and if either of them was not 
complied with, the order passed would be an 
order without jurisdiction. Chagla C. J. 
observed : 

“It is true that it is not in the case of every 
procedural requirement that the failure to 
comply with that requirement would make 
an order without jurisdiction. It is for the 
Court to consider in every case whether a 
non-compliance with the mandatory provi¬ 
sions of a statute is merely procedural in 
character or substantive in its nature. But 
if the Court comes to the conclusion that 
certain conditions are laid down by statute 
as conditions precedent and if those condi¬ 
tions have got to be satisfied in order that 
the officer exercising his powers should have 
jurisdiction at all, then failure to comply 
with those conditions would make the order 
without jurisdiction. In my opinion, under 
S 7 (1) the two conditions which I have 
indicated are not merely procedural in 
character, but they ar<? substantive conoitions 
lad dovn by the Legislature as a safe¬ 
guard for the citizen and those conditions 
must be strictly complied with ” 

One of these essential conditions, it was held, 
had not been complied with, and the Custo¬ 
dian’s order was therefore treated as one 
without jurisdiction. It was accordingly held 
that the High Court had jurisdiction to inter¬ 
fere. 

(4) It was also contended on behalf of the 
Custodian, and a similar contention has been 
also made before us by the learned Advocate 
General, that the Court should not exercise 
its discretion in issuing the prerogative writ 
of ce.tio ari be ause the petitioner had a rghi 
of appeal against the order of the Custodian 
to the Custodian General. Negativing this «in 
tention. it was held that the mere fact that 11 

ns 

the first petitioner a right of , l ? ear n 1 "^ and t ^ 
in such a case it was open to the party to come 
to the High Court for a writ. We agree gene- 
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rally with this view but would add that we 
should not be understood to lay down that the 
Hi"h Court should interfere by a writ of certi¬ 
orari in every case where there is a breach of 
a rule or a violation of fundamental principles 
of justice, in spite of there being an alterna¬ 
tive remedy by a suit or appeal. In the present 
case as, we will presently show, there has been 
a non-:ompliance of a statutory rule laying 
down a fundamental principle of justice, viz., 
the right of being heard before an order of 
eviction is made and which order may cause 
irreparable injury to the party concerned. 

(5) Reverting to the contention, under S. 12 
(1) of the Act, the Custodian may cancel any 
lease if the lease was subsequent to 14-8-1947 
and upon such cancellation he can demand the 
surrender of possession of the property, and if 
the person in possession failed to surrender 
possession, the Custodian can eject him and 
take over porsession under sub-s. (3) in the 
manner provided in S. 9. However under R. 14 
(4) before cancelling or varying the terms of 
a lease or before evicting any lessee the Custo¬ 
dian shall serve the person or the person con¬ 
cern ?d with a notice to show cause against the 
order prrposed to be made and shall afford him 
a reasonable oppor unity of being heard. This 
rig'n of being heard has been advisedly p:o- 
viddd for bearing in mind that S. 12 (1) per¬ 
mits the Custod an to put an end to an exist¬ 
ing lease and turn out a lessee in lawful posses- 
s'on, wh ch he could not have dene but for the 
provisions of the Act, in our opinion these are 
orrvi ions of a mandatory character and the 
failure to observe them will invalidate the 
orders passed. Admittedly no notice had been 
given to the applicants and they were not 
afforded any opportunity of being heard as to 
why their lease should not be cancelled. We 
therefore think that this is a fit case in which 
we should correct the important omission by 
the Assistant Custodian, and at the same time 
impress upon such quasi-judicial tribunals the 
necessity of compliance with the rules framed 
for the exercise of their powers and functions. 

(6) The learned Advocate General has urged 
that the Deputy Custodian, while vacating the 
stay order, had directed the Assistant Custo¬ 
dian to give a hearing to the applicants’ plea¬ 
der, and that subsequent thereto, viz., on 26- 
11-1950, the applicants’ pleader Mr. Chinoy had 
stated to the Assistant Custodian that he had 
nothing more to urge and that he would advise 
the applicants that they will have to vacate the 
premises. The applicants deny that they had 
authorised Mr. Chinoy to give any such under¬ 
taking. In any event, the fact that the Assis- 
tant Custodian had discussed the matter with 
Mr. Chinoy will not cure the defect inherent in 
the procedure leading up to the notice dated 
11 and 20-9-1950, calling upon the applicants 
to deliver possession. It does not appear from 
tne record before us whether any order had 
Hr £ k. e u n made , cancel ^g the lease, but even 

JL *, bee . n made * 15 clear that it was made 
without issuing a notice under R. 14 (4) of the 
Rules and without affording to the applicants 
an opportunity of being heard. On these 
grounds therefore the notices dated 11 and 20 - 
9-1950 must be held as invalid and must be set 
aside. Accordingly we order that the said 
notices are bad and invalid and we set them 
aside and direct that a writ be issued restrain¬ 
ing the opponent, the Assistant Custodian, Jet- 
pur, from ejecting the applicants from the pre¬ 


mises in dispute in pursuance of the said notices 
dated 11 and 20-9-1950. It will be, however, 
open to the Assistant Custodian to take ade- 
qua:e proceadings in accordance with the law 
for cancelling ihe lease and to take such further 
steps as may be necessary to eject the appli¬ 
cants. 

(7) Before concluding we may refer to a 
contention urged by Mr. Baxi that the appli¬ 
cants were entitled to the protection of the 
Rent Control Act. However if the Custodian 
proc.eds to exercise his powers under S. 12, 
it is competent to him to eject the persons in 
possess on under sub-s. (3) of the Section and 
it will not be necessary for him to file a suit for 
ejec ment (see ‘Nayak v. Bejen Dadiba Bha- 
run.ha', 53 Bom LR 654, at p. 659). 

( 8 ) Since the point on which this applica¬ 
tion is allowed was not specifically taken at the 
beginning, we consider that the appropriate 
order as to costs will be to make the parties 
to bear their own costs of this application, and 
we order accordingly. 

(9) CHHATPAR J. : I agree. 

V.S.B. Application alloired. 


A. I. R. (39) 1952 SAURASHTRA 3 (C.N. 2) 
SHAH C. J. AND CHHATPAR J. 

Jadeja Danubha Vanubha, Accused-Appel¬ 
lant v. State. 


Criminal Appeal No. 8 of 1951. D/- 20-8-1951. 
(a) Evidence Act (2872), Ss. 105, 3 — Crimi¬ 
nal trial — Evidence — Burden of proof — 
Plea of justification by defence — Standard of 
preof recuired for prosecution and defence — 
If different. 


In a criminal trial, once the prosecution has 
convinced the jury that they must act upon 
the assumption that the accused has committed 
the o//e?ice with which he is charged , the ac¬ 
cused must prove the existence of circumst¬ 
ances bringing his case within the exception. 
If he does not prove that, then the act esta¬ 
blished by the prosecution stands as a crimi¬ 
nal act and must be dealt with accordingly. 
There is no question of the jury being left with 
reasonable doubt of the guilt of the accused. 
If they are left with reasonable doubt as to 
the accused having committed the act which 
is the basis of the charge then of course the 
case for the prosecution has failed and no ques¬ 
tion of the proof of circumstances bringing the 
case within the exception arises at all. But 
if the act which is the basis of the charge is 
established, then in the $p™t> w*y it is for the 
accused to prove the existence of circumst¬ 
ances bringing his case wuhin the exception 
and ‘proof* must mean the same thing in either 
case. (Para 3) 

In each case, whether proof of the case for 
the prosecution or proof of the defence set up 
by the accused, it is the estimate of probabili¬ 
ties arrived at from this practical standpoint 
by a prudent man; and in a case of this kind 
the two questions, the proof of the case for the 
prosecution and the proof of the exception put 
forward by the defence , are two separate ques¬ 
tions to be decided separately, since the second 
question does not arise until the first has been 
decided. The English Law is that if the jury 
w . k/t m reasonable doubt upon a review of 
all the evidence, even after the explanation of 
the accused has been rejected , then the acqit- 
tal of the prisoner must follow . But in India, 
where S. 105 is so specifically and clearly en- 
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acted , it is impossible to adopt such a princi¬ 
ple unless the prosecution itself has failed to 
prove its own part of the case in the first inst¬ 
ance. * (Para 3) 

So far as the question of the standard of 
proof Required for the defence and the prosecu¬ 
tion is concerned , there is nothing in the Evid¬ 
ence Act to suggest that the numerical values 
of the two sets of probabilities ought to be the 
same or that they ought not to be the same, 
though in practice it may well be that the 
standard of proof required to bring a case 
within one of the exceptions is lower than the 
standard of proof required of the prosecution 
to establish its own case. But that is not so 
much because the standard itself is lower as 
because the standard in every case is the re¬ 
quirements of the prudent man, and the prudent 
man might well consider it his duty to act upon 
circumstances in the one case which he might 
not consider to be a justification for action in 
the other case. The test either way is the 
estimate of probability by the prudent man and 
the result on the prudent man's mind as to what 
his duty really is in all the circumstances of the 
particulr case. ‘AIR (34) 1047 Bom 38 (SB) 
Foil. (Para 3) 

Anno: Evi. Act, S. 105 N. 2, 3. 

(b) Penal Code (I860), S. 300 Except (1) — 
Grave and sudden provocation. 

The accused, who was charged with the mur¬ 
der of his wife, pleaded grave and sudden pro¬ 
vocation. The defence was that there were 
rumours regarding the bad character of the wife 
and when he returned home on the night of the 
occurrence , he saw a person in the 'osri' of his 
house and going away. On account of this pro¬ 
vocation he dealt numerous ‘ dharia ’ blows to 
the deceased and killed her. 

Held that the mere presence of a stranger in 
the osri would not constitute either grave or 
sudden provocation, nor would it be such pro¬ 
vocation as to deprive him of his self control. 
Nor did the fact that the accused had dealt 
numerous blows to the deceased in a brutal 
manner suggest that he must have lost self con¬ 
trol and that that must have been because of 
some grave and sudden provocation. (Para 6 ) 

Anno: Penal Code, S. 300 N. 9. 

(c) Criminal P. C. (1898), S. 286 — Material 
witness — Option to prosecution not to examine 

If the witness is a material witness it is the 
duty of the prosecution to examine him even 
if the witness was not likely }o support its case. 
3 Sau LR 159, Foil; AIR (29) 1942 Bom 71, 

held went too far. (Para 7) 

Anno: Cr. P. C., S. 286 N. 6 . 

D N. Vakil and Jayantilal L. Hathi, for Appel- 

hint — C N Shah, Advocate-General with Asst. 

2m«»V Pleader, B. R. Joslii, lor the State, 

^Sr^d^in 0 order ot Courts and in the 

Courts chronologically. L, s l ? f 

referred to comes after ^ a I 9 ndl ?.r* r r I T 177 ) 
(•41) AIR (28) 1941 All 402: (43 Cn L Jm) 

C42) B A I R (29) 1942 Bom 71: (43 Cri L J p 529) 

(•47 F ) B AIR (34) 1947 Bom 38: (48 Cri L-M, 6 !)) 

C33 S ) B AIR (20) 1933 Cal 800: (35 Cri L J p l50) 

(’39) AIR (26) 1939 Lah 436: (40 Cri LJ p 868 ) 


(’37) AIR (24) 1937 Rang 83 : (38 CriLJ 524) 

(F B) ( Pr 3 ) 

3 Sau LR 159 (P r 7 ) 

(1935) AC 462: (104 LJKB 433) (Pr 3) 

SHAH, C. J.: The appellant Danubha 
Vanubha has been convicted by the Sessions 
Judge, Halar Division of the murder of his wife 
Rajba and sentenced to transportation for life. 
The accused was married to the deceased since 
three or four years and had a son aged about 
two. He lived with his parents and two sisters 
and on the night between the 8 th and the 9th 
May 1950, he was sleeping with his wife in his 
room. During the night he killed his wife with 
a dharia inflicting numerous injuries on her. 
The cries of Rajba awakened his mother who 
was sleeping in the osri outside and his uncle 
Ranubha who lived in the adjoining house. The 
accused was persuaded to open the doors of the 
room which he had bolted from inside and on 
entering, his father, and uncle, and his mother 
found that the deceased had been brutally 
killed by the accused. Information of the of¬ 
fence was given by Ranubha to the Sub-In¬ 
spector of Police at 7 o’clock in the morning. 
The accused was subsequently prosecuted for 
the murder and was convicted and sentenced as 
stated above. 

(2) The accused stated in a written statement 
filed by him in the committing Magistrate’s 
Court that there were rumours in the village 
of the immoral character of the deceased, that 
he had told the deceased about it and had 
warned her that in case he heard such rumours 
again, the result will be bad, that inspite of it 
when he returned home on the night of the 
occurrence, he saw a person emerging from the 
room where his wife was sleeping, that he ac¬ 
costed the man but the man ran away, and that 
he went into his room and on account of grave 
and sudden provocation he killed her with a 
dharia. In the Sessions Court the accused 
stated that he had gone to his ‘wadi’ for keeping 
a watch at night and that when he returned 
home he saw a person in the osri of his house,, 
but the man ran away immediately. There were 
already rumours regarding his wife’s bad cha¬ 
racter and he saw the man going away and so 
on account of this provocation he dealt dharia 
blows to his wife and killed her. 

( 3 ) In view of the statement in the Sessions 
Court, it may be taken that according to the- 
deceased he saw the said person in the osri, and 
that is also the basis adopted by the defence. 
The accused has caused as many as 50 to bu 
injuries to the deceased and no less than la 
fractures and the whole of her face an( * l !V 
skull were completely smashed. ™ere car 1 

no question therefore that the mtention of -he 
accused must have been to cause ^“ries suffi 
cient in the ordinary course of nature to cause 

death and that the act ^ moun ^lupdTr the* 
and this position has not been disputed forthe 

defence. The defence has however sought to 
bring the case under Excep ion 1 to S m 
Indian Penal Code viz., on the. ptea tint \ 
accused killed the deceased while depiive 
the power of self control by grave and sudden 

provocation caused by the sight , suspi- 

lis osri thatIta S 105 
cions as to his wife s cnas “ l * . burden of prow- 
of the Indian Evidence Act. the hurt P ^ 

ing the existence of orcurnstanc b g | 
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Illustration (b) to the section is to the point 
and says that where A. accused of murder, 
alleges that by grave and sudden provocation, 
he was deprived of the power of self-control 
the burden of proof is on A. Therefore it will 
be for the accused to prove the existence, if 
any. of circumstances to show that grave and 
sudden provocation was caused to him and that 
by reason of its gravity and suddenness, he was 
deprived of the power of self-control and in that 
state he dealt the dharia bjows which caused 
her death. Mr. Vakil for the accused has relied 
on ‘Emperor v. U. Damapala’, AIR (24) 1937 
Rang 83 and ‘Parbhoo v. Emperor’. AIR (28) 
1941 All 402, for the proposition that the bur¬ 
den of proof under S. 105 of the Evidence Act 
will be sufficiently discharged if the accused is 
able to introduce evidence about the circum¬ 
stances bringing the case under any of the Ex¬ 
ceptions and if such evidence is enough to raise 
a doubt that the circumstances alleged by the 
accused must have existed at the time of the 
commission of the offence. There is authority 
for this view in 'Woolmington’s case’ (‘Wool- 
mington v. Director of Public Prosecutions’, 1935 
AC 462), in 'Robert Stuart Wauchope v. Em¬ 
peror’, AIR (20) 1933 Cal 800. The majority 
decision of the Full Bench in the above Allaha¬ 
bad High Court Ruling has also taken the same 
view. This question has been also considered 
by a Special Bench of the Bombay High Court 
in ‘Government of Bombay v. Sakur* AIR (34) 
1947 Bom 38, arid dealing with this contention 
it was observed: 

"But in our view cases decided in England on 
the basis of the English Law ought not to be 
applied rigidly to the construction of an 
Indian Statute unless there is a corresponding 
statute in England; and here what we are 
dealing with is not the Common Law of Eng¬ 
land but the combined effect of Ss. 3 and 105, 
Evidence Act, where proof receives a statu¬ 
tory definition and it is stated that a Court 
shall presume the absence of circumstances 
bringing a case within the exceptions unless 
the accused discharges the burden of proving 
the existence of such circumstances.” 

Their Lordships agreed with the view of the 
learned Judges of the Allahabad High Court who 
were in a minority and went on to observe: 

"When you have, as we have here, a statute 
which is perfectly plain in its terms, it is 
not we think, legitimate to construe it by 
reading into it a basis derived from the Eng¬ 
lish Law which may not necessarily have been 
its basis at all (at any rate not the English 
Law as at present understood) and which is 
not in accordance with the plain meaning of 
the statute. The words of the statute are 
that an accused person has to prove that his 
case falls within one of the exceptions, and in 
the absence of such proof the Court is bound 
to presume the absence of such circum¬ 
stances. 

T£e accused there pleaded a right of private 
defence and the case was tried with the aid of 
a jury. The following observations are per¬ 
“Once the prosecution has convinced the jury 
that they must act upon the assumption that 
the accused has committed the act with which 
he is charged, the accused must prove to the 
jury that he has a right of private defence- 
if he does not prove that, then the act esta- 
bushed -by the prosecution stands as a cri¬ 
minal act and must be dealt with accordingly. 


There is no question of the jury being left 
with reasonable doubt of the guilt of the 
accused. If they are left. with reasonable 
doubt as to the accused having committed the 
act which is the basis of the charge then of 
course the case for the prosecution has failed 
and no question of self-defence arises at all. 
But if the act which is the basis of the charge 
is established, then in the same way it is for 
the accused to prove the existence of circum¬ 
stances bringing his case within the limits 
of the right of private defence; and ‘proof 
must mean the same thing in either case. 

4 *In each case, whether proof of the case lor 
the prosecution or proof of the defence set up 
by the accused, it is the estimate of probabi¬ 
lities arrived at from this practical standpoint 
by a prudent man; and we think that in a 
case of this kind the two questions, the proof 
of the case for the prosecution and the proof 
of the exception put forward by the defence, 
are two separate questions to be decided sepa¬ 
rately, since the second question does not 
arise until the first has been decided. The 
English Law is that if the jury is left in rea¬ 
sonable doubt upon a review of all the evi¬ 
dence, even after the explanation of the ac¬ 
cused has been rejected, then the acquittal of 
the prisoner must follow. But in India, where 
S. 105 is so specifically and clearly enacted, 
it is surely impossible to adopt such a princi¬ 
ple unless the prosecution itself has failed to 
prove its own part of the case in the first 
instance.” 

The question of the standard of proof required 
for the defence, and whether it differs from the 
standard of proof required for the prosecution 
was also considered, and it was pointed out that 
there was nothing in the Evidence Act to sug¬ 
gest that the numerical values of the two sets 
of probabilities ought to be the same or that 
they ought not to be the same, though in prac¬ 
tice it may well be that the standard of proof 
required to bring a case within one of the ex¬ 
ceptions is lower than the standard of proof 
required of the prosecution to establish its own 
case. 

"In practice that is undoubtedly so in many 
cases, though not necessarily in all. But that 
is not so much because the standard itself 
is lower as because the standard in every case 
is the requirements of the prudent man, and 
the prudent man might well consider it his 
duty fo act upon circumstances in the one 
case which he might not consider to be a jus¬ 
tification for action in the other case. The 
test either way is the estimate of probability 
by the prudent man and the result on the 
prudent man’s mind as to what his duty really 
is in all the circumstances of the particular 
case.” 

We entirely agree with the above view of the 
Bombay High Court. 

(4) Now the first part of the accused’s plea 
is that there were rumours in the village of 
his wife's immoral character but on this point 
there is scarcely any evidence worth the name. 
Neither Ranubha nor Dhanba who have been 
examined for the prosecution, say that they 
Heard any rumours of the bad character of the 
deceased. Ranubha merely says that when he 
questioned the accused why he had killed his 
wife, the accused had seated that there was a 
talk about their family, meaning in respect u£ 
the immoral behaviour of the deceased. Dhanha 
does not say anything of the kind and it is 
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obvious that this allegation of there being 
rumours in the village of the deceased's oad 
character is deliberately false and is an after 
thought. The accused has not led any evidence 
on the point and there is thus not the slightest 
ground for ho.ding that the deceased was a 
woman of bad character or that there were 
rumours about her in the village, and we be¬ 
lieve that the accused has delicerately, though 
most unjustifiably, traduced the fair name of 
the deceased. 

(5) As for the plea that the accused saw 
some one in the osri as he returned home from 
his wadi, here again the evidence is most un¬ 
convincing. There is a fali in front of the 
house; the house consists of an osri with an 
entrance door and a small kitchen on the left 
and the room proper in the rear of the osri with 
a connecting door. In the first place, it is doubt¬ 
ful whether the accused had at all gone to his 
wadi, and if so had returned at about mid¬ 
night. But assuming that that was so, it is 
improbable that tne person, who is alleged to 
be standing in the osri, could at all have es¬ 
caped. The accused did not recognise who the 
person was nor did he give a chase nor raise 
a cry. There is no mention of this fact in 
the lirst mlorma.ion given by Ranubna early 
next morning, and had the justification for the 
act been, as is now alleged, it is inconceivable 
that Ranubha would omit to mention this vital 
fact. Ihe fac ttnat the accused had got ex¬ 
asperated on seeing a stranger in the osri at 
night, that he had lost sell control and had 
therefore killed the woman, or at any rate the 
fact that the accused had seen some one in his 
osri in suspicious circumstances was an im¬ 
portant part of the incident itself, and normally 
it would have been mentioned in relating the 
incident. The omission to mention it in the 
first information is therefore most significant. 

In Ranub.ia s statement under *6. 164, Criminal 
P. C., which was recorded three days after the 
occurrence, he has not stated anything of the 
kind, and, on the other hand he has stated thai 
he did not know why the accused had killed 
his wife. In the circumstances his evidence 
that when they questioned the accused he hid 
said that he had seen some one in the osri of 
the house and had therefore killed his wife 
must be taken as false altogether. As for 
Dhanba her evidence is most unnatural and un¬ 
convincing, and the learned Advocate for the 
defence has lrankly conceded that it is not at 
all credible. According to her, the accused nad 
left for the field at night after which she slept 
in the kitenen. She did not know wnen the 
accused returned home, but she was awakened, 
when he said to her that someone was gouig 
and as she came out she saw someone running 
away pursued by the accused. The accused then 
came back and went into his room. She her¬ 
self slept and when she awoke at 5 o’clock in 
the morning she found that the door of the room 
was open and the deceased was lying dead and 
there was blood all round. The story is most 
unnatural and does not merit any detailed con- 
sideraiion. In her statement recorded under 
S. 164, Criminal P. C. she has admitted that the 
accused did not reply to her question why he 
had killed his wife and that she did not know 
why he had killed her. That is consistent with 
Ranubhn’s statement. Therefore beyond the 
bare statement of the accused, which is belated, 
there is no evidence whatever to show either 
that there were rumours of Rajba’s bad cha- 
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racter or that he had seen some one in the osri 
that night This latter part of the^taVemcS 
is innerently improbable. According to him he 
had gone to his wadi for a night watch and in 
that case the door of the osri would have been 
bolted from inside. Dhanba and her two 
daughters were sleeping in the osri. The de¬ 
ceased was s eeping in a room which was behind 
the osri and ordinarily the door of her room 
too would be chained from inside. It is ex¬ 
tremely improbable therefore that any one could 
have entered the osri without the door 
having been opened or could have gone 
into the room of the deceased with¬ 
out awakening the mother and the two gins. 
It is equally improbable that the man, even as¬ 
suming that he could enter the osri and the 
room of the deceased, would stand in the osri 
after leaving the room without awakening 
Dhanba and the girls, or would be found stand¬ 
ing there at all. The s.atement of the accused 
is besides not consistent in that in the com¬ 
mitting Magistrate’s Court he speaks of the 
man emerging from his room where as in the 
Sessions Court he speaks of having seen him in 
the osri. The learned Sessions Judge has there¬ 
fore properly disbelieved this story of the 
accused. 

(6) Mr. Vakil has contended that the state¬ 
ment of the accused, by itself, should be taken 
as sufficient to prove that there was grave and 
sudden provocation and that by reason thereof 
the accused lost se.f-conirol and killed his 
wife, and, in support of the contention, he has 
relied on ‘Abdul Khanan v. Emperor’, AIR 
(26) 1939 Lah 436. In that case there was no 
direct evidence as to the commission of the 
offence and tne evidence consisted solely of the 
statement of the accused, which was that about 
10 o’clock at night he saw a man going out 
of the chaubara where his wife was at the time, 
and that he pursued him but the man went 
away. He enquired from his wife who the man 
was and she ins ead of replying to him, abused 
him whereupon he picked up the Chhura which 
was lying close by and killed her. Early next 
morning the accused approached one Nizam Din, 
who was a material witness in the case, and 
told him that he had killed his wife the night 
before and on being questioned why he had 
done so, he also told him of the above facts. 
It also appeared that the swabs of the vaginal 
contents of the deceased which were taken and 
sent for examination to the chemical examiner 
showed that they had semen on them. The facts 
were thus quite dillerent. The accused had stated 
at the earliest opportunity that he had killed 
his wife because he saw a stranger going out of 
his residence. He had questioned his wife but 
instead of replying straight she had abused 
him. Besides, marks of semen were found on 
her own vaginal contents. There was thus sufn- 
cient material to constitute grave and sudden 
provocation. The facts here are otherwise be¬ 
cause the story that the accused had seen some 
one in his osri has been stated at a late stage, 
and there is not the slightest evidence to sup¬ 
port it. The accused has not questioned tne ae- 
ceased after he saw the stranger going away 
and in fact he has not spoken to her at all 
which is indeed strange conduct. There was no 
justification at all to jump to the conclusion that 
the stranger must have entered Ins rooim or 
must have misbehaved with his wife. The mere 
presence of a stranger in the osn will not con¬ 
stitute either grave or sudden provocation, nor 
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will it be such provocation as to deprive him 
of his self-control. Mr. Vakil has urged that 
he fact that the accused has dealt numerous 
blows to the deceased in a brutal manner sug¬ 
gests that he must have lost self-control and 
that that must have be^n because of some grave 
and sudden provocation. The argument begs 
the question and to accept it will mean that the 
more cruel and merciless the hacking of the 
deceased is the chances of the accused proving 
the fact of a grave and sudden provocation and 
of his losing his self-control on that account 
are greater. It is indeed dangerous to accept 
a contention of that kind. 

(7) Mr. Vakil has next made a grievance of 
the fact that the prosecution has not examined 
certain witnesses who were named in the charge- 
sheet and who were present in the Sessions 
Court. The Public Prosecutor had asked for 
the Court’s permission to drop these witnesses, 
and the learned Judge has considered the ques¬ 
tion in some detail and has held that the pro¬ 
secution was justified in not examining them. 
Most of the witnesses were on the point viz., 
that the accused had lost moneys in gambling 
and had asked the deceased for her ornaments. 
The prosecution has alleged that as a motive 
and feeling that these witnesses were not mate¬ 
rial, tl\e prosecution decided to drop them. Of 
the other two witnesses Vanubha was the father 
and Davkunverba was the sister of the accused 
and the prosecution dropped them as it felt that 
they were not going to tell the truth. The ques¬ 
tion is whether the prosecution was bound to 
examine all these witnesses. In the Sessions 
Court reliance was placed for the prosecution 
on ‘Emperor v. Kasamalli’, AIR (29) 1942 Bom 
71, where it was observed: 

“In our opinion, the duty of the prosecution 
in criminal cases is clear. It must always 
be perfectly fair. It has been said over and 
over again that it is not the function of the 
Crown to procure the conviction of an inno¬ 
cent person. That is obvious. But the Crown 
is not bound to call before the Court a wit¬ 
ness who, it believes, is not going to speak 
the truth. If the Crown informs the accused 
of the name of the witness and produces him 
in Court, it can then leave it to the accused 
to call him or not, as he thinks fit.” 

In our opinion, the view that the prosecution is 
not bound to call before the Court a witness 
who it believes Is not going to speak the truth 
perhaps goes too far, and it is possible to con¬ 
ceive of cases where the prosecution might with¬ 
hold material evidence from the Court on the 
mere plea that the prosecution believed that 
the witnesses, whom it did not propose to exa¬ 
mine, were not going to tell the truth. If the 
witness is a material witness it is the duty of 
the prosecution to examine him even if the wit¬ 
ness was not likely to support its case. The 
question was considered by this Court in ‘The 

2S® Y; Cham K anlal HarilaT, 3 Sau LR 159, 
where it was observed: 

'There is an entirely erroneous notion pre- 
vading in the Mofussd Courts that the pro¬ 
secution should not examine any person who 
is not likely to give evidence to support its 
case. It is true that it is not the duty of the 
prosecution to examine each and every per¬ 
son, whose name comes out in the prosecu- 
tion story, but it is bound to examine the 
material fitnesses i.e. witnesses connected 

eve5 fhS al u Part °v the P r0flecu tl°n story, 
even though it may be suspected that they 
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would not support the prosecution. It is not 
the duty of the prosecution to secure a convic¬ 
tion. Its duty is to lay all the relevant facts 
before the Court by examining all the mate¬ 
rial witnesses. If any witness does not favour 
the prosecution, it would be open to the pro¬ 
secutor to request the Court to treat him as 
a hostile witness. The witnesses may be 
examined in chief, and if they turn round the 
prosecutor might request tne Court to treat 
them as hostile, but the Court must have 
before it the version of the persons who are 
connected with the material part of the pro¬ 
secution story.” 

We agree with this view which, in our opinion, 
lays down the correct principle. However on 
the facts, the ruling is distinguishable from the 
present case because the witne^es whom the pro¬ 
secution has here not examined were not mate¬ 
rial witnesses, that is, they were not witnesses 
connected with the material part of the prose¬ 
cution story, and the prosecution was therefore 
justified in not examining them. 

(8) In the result, we hold that there was 
neither grave nor sudden provocation to the 
accused, nor had the accused lost his self- 
control on any such account, and that the case 
is not covered by Exception I to S. 3U0, Indian 
Penal Code. The accused’s conviction for mur¬ 
der under S. 302, Indian Penal Code is there¬ 
fore correct. We confirm the conviction and 
the sentence and dismiss the appeal. 

(9) CHHATPAR J.: ' I agree. 

V.B.B. Appeal dismissed. 

A. I. R. (39) 1952 SAURASHTRA 7 (C.N. 3) 
SHAH C. J. AND CHHATPAR J. 

Koli Bhima t Accused-Applicant v. State. 
Criminal Revn. Appln. No. 30 of 1951, D/- 
22-8-1951. 

Penal Code (1860), S. 193 — Deposition con¬ 
taining false statement — Prosecution for per- 
n ~ Non-compliance with S. 360, Criminal 
~ Effect — Criminal P. C. (1898), Ss. 360, 

Where a deposition made by a witness con¬ 
tains a false statement, the deponent is guiPv 
of perjury. The deposition is false notwith¬ 
standing its not being read over to the witness 
as required under S. 360, Criminal P. C. The 
provisions of Penal Code relating to p unish- 

p ? rj ?; rv no£ Pay ony regard to the 
question whe.her the deposition was read over or 
not. If a deposition is not read over to the wit- 

ritu'dLf« n t y ™ t lrre 9 ularitv and the irregula- 

hko an cym v l U » te the c °nviction : AIR ( 37 ) 
Ail 501, Foil. (Para 

Anno: Penal Code, S. 193, N 8 Cr P C 

S. 360, N. 8; S. 476, N. 11 , Pts. 27. 28. ’ 

Y- Hat H for Applicant, C. N. Shah Advo- 

S' fcTZ stl te B - R ■ J °‘ hi A,S ‘■ G0W - P,m - 

Cases referred to: 

(Arranged in order of Courts and in 

reSd C t hrOn0lOgic % Uy - Ust of ’ Iorel &' cases 
^rred to comes after the Indian Case*?! 

(27) AIR (14) 1927 PC 44 : (28 Cr LJ 259) 
C50) AIR (37) 1950 All 501 : (51 Cr L ^46) 
C40) AIR (27) 1940 Nag 410 : (41 Crl L 

bee^flled^agalnst "^he 5!^°" appUcatlo^has 

Sessions Judge, Gohllwad Division? MnteSS 
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the conviction of the applicant and the sentence 
of three months' rigorous imprisonment and a 
fine of Rs. 50/- in default further rigorous 
imprisonment for one month, by the First Class 
Magistrate. Bhavnagar, for an offence under 
S. 193, Indian Penal Code. The applicant was 
examined as a witness for the prosecution in 
a case in which one Lakhman Chela was tried 
for causing grievous hurt under S. 326. Indian 
Penal Code, and it was alleged that the appli¬ 
cant had given false evidence, viz., that he 
made directly contradictory statement in his 
evidence in the committing Court and in the 
Sessions Court in that case. The first conten¬ 
tion made by Mr. Hathi is that the deposition 
of the applicant in the committing Magistrates 
Court was not read over to him as required by 
S. 360, Criminal P. C., that the non-compliance 
of the Section rendered the evidence inadmis¬ 
sible under the Evidence Act, and that it 
amounted to an illegality and not an irregula¬ 
rity curable under S. 537, Criminal P. C., and 
that no prosecution for perjury could be order¬ 
ed when the deposition was not read over. No, 
doubt there are decisions in support of this 
view, but a contrary view has been taken in 
•Sheoshankar Dhondbaji v. Emperor’, AIR (27) 
1940 Nag 410, and other cases which need not 
be cited. The Privy Council has held in ‘Abdul 
Rahman v. King Emperor’, AIR (14) 192* 

P C 44, that the object of reading over the depo¬ 
sition is to obtain on accurate record from the 
witness of what he really means to say, and 
to give him an opportunity of correcting the 
words which the Magistrate or his clerk has 
taken down. It is not to enable the accused 
or his advocate to suggest corrections. The 
Privy Council has also held that mere omission 
or irregularity to comply with S. 360 unac¬ 
companied by any probable suggestion of any 
failure of justice having been thereby occasion- 
ed, is not enough to warrant the quashing of 
a conviction. No doubt the objection was there 
taken by the accused, but the principle applies 
even where a witness is subsequently charged 
with perjury. In •Mohammad Farooq v. Rex . 
AIR (37) 1950 All 501. the case law on -he 
justice (sic) has been examined at length, and 
it has been held that where a deposition made 
by a witness contains a false statement, the 
deponent is guilty of penury The deposition 
is false notwithstanding its not being read over 

f Th S e a p,o re vS„ e s d o"lenli SA* 

S3 wy&A 1 

correctly, and I prefer to follow it._ 

_ »* rp \rocovada the committin 0 

(2) Mr. ,V. T. \ asa\ aaa, u* ., 

ihe record®of P the deposition is ; 

does not appear from Mr. vasava 

that th« deposition was read over to tne apy 

cant. But stated above tha a 

regularity _ and does not vitiate* the c 

The position, therefore, is tna that 

BSflffHeW BS 

under S. 360. Criminal P. C. 
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(3) It was next urged for the applicant that 
the statements in consequence of which he has 
been prosecuted of perjury are not contradic¬ 
tory and are reconcilable and that the applicant 
has not given false evidence. Now the state¬ 
ment made by the witness in the committing 
Court was that he was walking ahead of Dana 
by about two cubits when Lakhman gave a 
dharia blow to Dana, that he (witness) turned 
back and saw that Lakhman gave another 
dharia blow and the said blow fell on Dana’s 
head. His evidence in the Sessions Court is that 
he was walking ahead by two ‘nadavas’, that 
there was.some disturbance behind and so he 
walked back and asked Dana what had hap¬ 
pened and Dana then said that he was beaten 
by Lakhman. The meaning of these two state¬ 
ments is quite clear and whereas in the former 
the applicant definitely admitted having him¬ 
self seen Lakhman dealing a dharia blow to 
Dana and the blow falling on Dana’s head, 
in the latter he speaks of having questioned 
Dana and having been told by Dana that Lakh¬ 
man had beaten him, which distinctly means 
that he had not himself witnessed Lakhman 
giving the blow to Dana. Now these are per¬ 
fectly contradictory statements, and it is diffi¬ 
cult to see how they can be reconciled. It is 
true that he has not said in terms that he did 
not witness Lakhman giving the dharia blow 
to Dana, but in effect it means the same. In 
his evidence in the Sessions Court, he has 
changed the entire position and instead of say¬ 
ing that he was quite close to Dana being ahead 
by about 2’ only, he stated that he was some 
distance away and that he walked back and 
was told by Dana of the dealing of the blow. 
The witness obviously meant to deny and has 
in effect denied having witnessed the blow 
itself. He was thereupon declared a hostile 
witness and his evidence in the committing 
Court, which is brief, was read over to him, and 
he was asked whether he gave that evidence, 
to which he replied that he did not remember. 
It was therefore not a case of the witness 
having given the evidence in the Sessions 
Court innocently or without understanding its 
import. On the contrary he has given it deli¬ 
berately and with the full knowledge that it 
was not true. In fact he has stuck to it in the 
course of his statement recorded by the trial 
Magistrate under S. 342, Criminal P. C m this 
race There can be no doubt therefore that the 
applicant has given false evidence knowing or 
believing it to be false. His conviction is there 
fore proper and is confirmed. 

( 4 ) Mr. Hathi has lastly prayed for a light 
punishment and has urged feat the applicant 
U an illiterate agriculturist and a villager. * 
learned Advocate 

maintaining the sentence and has lelt tne quo 
tion of the sentence to our discretion. Consiaer 
ing the circumstances of the case ^ the 
that the accused had to face the exp 
worry of the trial, we think thattj ie J, the 
ments of the case will be met if we^rerr ^ 

substantive sentence of .“KSSS of three 
cordingly we set . aslcl( r 1 pnt an d maintain 
months’ rigorous imprisonment, ana one 

the sentence of fine faTdeteult of 

month's rigorous imprisonment 
payment of fine. 

(5) CHHATPAR. J- : 1 fZ ence reduced. 

G.M.J. 
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A. I. H. (39» 1952 SAURASHTRA 9 (C. N. 4) 
CH HAT PAR, J. 

Prayji Valji, Defendant No. 2; Appellant v. Veni- 
lal Maganlal, Plaintiff-Respondent. 

Second Appeal No. 2 of 1951, D/- 25-4-1951. 

(a) Civil P. C. (1908), S. 100 — Questions of 
malice and want of reasonable and probable cause 
are questions of fact which cannot be challenged 
in a Second Appeal: 2 Sau. L. R. 8, Foil. <Para 2) 
Anno: C. P. C. Ss. 100-101, N. 39, PC. 19. 

<b) Tort — Malicious Prosecution — Liability of 
instigator. 

Where in a suit for damages for malicious prose¬ 
cution it was found that * A' who had launched the 
prosecution was instigated by 'B’ who took active 
part in the prosecution and was also one of the 
prosecution witnesses: 

'Held' that ‘ B ' also was liable for damages as 
a joint tort-feasor. (Para 4) 

V. G. Hathi, for Appellant; G. B. Joshi, for Res¬ 
pondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) 

( 08> 30 All 525: (35 Ind App 189 P C) (Pr 3) 

<’30) A I R (17) 1930 All 742: (53 All 44) (Pr 3) 

(*50) 2 Sau L R 8. ( p r 2) 

JUDGMENT: This Second Appeal arises out oi 

a suit filed by the respondent-pitt. Tor Rs. 150/- 
as damages for malicious prosecution. The res¬ 
pondent filed a suit against the present appellant 
& one Labhshanker who was deft. 1, the present 
appeHant being deft. 2. His allegation was that 
Labhshanker had instituted a false & malicious 
complaint of theft of a bucket against him & this 
prosecution was instigated by the present appellant 
m circumstances in which he should be also con¬ 
sidered the prosecutor. In the trial Court, Labh¬ 
shanker was ex parte & a decree for Rs. 130/- was 
passed against him, the trial Court holding the 
cause of action for malicious prosecution being 
pioved. The trial Court Judge, however, dismissed 

i the present appellant. 
Against this decision, the present respondent filed 

mespnf e «inpu th ? learnad Dist • J " held that the 
5J5? ?I1 u nt w u s ? ls0 responsible as a prose- 
JSSSfVi 15 he £ ad ^tested Labhshanker 
Prosecution. The District Judge conse- 

Akn decree in favour of the respondent 

* th i® appeUant - Against tills decision 
the appellant has filed the present appeal. 

th^ftnruTiioXfr ? Hathl ^ e learned Advocate for 
the appellant has argued that so far as the annel- 

appellant instigated Labhshanker to fjif'Vu th ^ Ule 

•» ■“ fAl »e coSSSSj[ to h.™ teK 

*5? prosecution are that both the defts i e r fJ? 


criminal prosecution between them. The incident 
connected with the alleged offence oi theft as 
appears in the judgments of the two lower Courts 
was that a leaking oucket belonging to Labnshanker 
was tound by tne respondent under a water tap 
which was open k as he has to bear the water 
charges payaoie to the Municipal Corporation 
whicn charges are payable in accordance with the 
quantity consumed • registered by a meter, he very 
rightly closed the tap & removed the bucket irom 
the tap & put it in the •Ravesh.* On the next 
morning. Labhshanker inquired about his bucket 
& was told by the respondent that if the bucket 
lying in the •Ravesh’ oelonged to him, he could 
take it. Thereupon the present appellant who is 
also a tenant in the same building came out from 
his house & told Labhshanker not to take the 
bucket but to proceed against the respondent 
legally. As a result of this instigation, the crimi¬ 
nal prosecution for theft was tiled & the appellant 
himself gave evidence against the respondent. The 
respondent was acquitted, whereafter he filed the 
present suit. 

( 3 ) The question whether a person can be con¬ 
sidered to have launched a prosecution or not in 
a suit for damages for malicious prosecution has 
been considered by some High Courts. In the Privy 
Council case of Gaya Prasad v. Bhagat Singh*. 30 
All 525 , it was observed: 

"The answer to the question who is the prose¬ 
cutor must depend upon the whole circumstances 
of the case. The mere setting the law in motion 
is not the criterion; the conduct of the com¬ 
plainant before & after making the charge must 
also be taken into consideration. Nor is it 
enough to say that prosecution was instituted & 
conducted by the police; that is again a question 
of tact. Theoretically, all prosecutions are con¬ 
ducted in the name & in behalf of the Crown 
but m practice this duty is often left in the 
hands oi the person immediately aggrieved bv 
Crown"***’ Wh0 ,pr ° hac vice ’’ ^Presents the 

lba * case though their names did 

not apfjeai on the face of the proceedings except 
as witnesses, were directly responsible for a charge 

d}"? being made the plff., had pro- 

? u “ d fa se witnesses to support the charge at the 

rrv, g r n by j he P° lice . had taken the principal 
pa H 1 „\ e c .°” duct of the case before the police 
& in the Magistrate's Court, had instructed a coun- 
sel who appeared for the prosecution at the trial 
that the plff. had joined the riot’ & had done all 
\vhn C ° U d 10 Procure the conviction of the plff 
who was acquitted being found not to have been 
RS a P the rioting, it was held by the Privy 

for damages Wei ? lighlly found liab >e 

ion Thi! L ^ k" ® ction for malicious prosecu- 
: Th i S r. c » ase . has been Allowed in the case of 
Mohamed Shariff v. Nasir AH’, A I R 117) 1930 All 

secuUon C & Tht Vrti 1 f ° r damagcs for malicious pres 
rnnSA the flndln 6 was that all the three defts 

onfX«n^i Pr ? Secute the p,ff ' maliciously & with- 

ance of ?hP r h p , robable cause * that in further- 
th design one of the defts. figured 
complainant in a cognizable offence of 

* 'iSFSZSSt&XZ: KR 

circumstances, all the three defts were^lahWo 

be (4 s ; ,ed an action for malicious pitScutfon 

( 4 ) In the present case therp i* 

fact of the learned Dlst J that fh?\>? ndln ?. of 
was instigated by the present appellant"w? Ut, ? n 
cumstances of the case rwi« The cir- 

pellant had Instigated & had'taSn^n^M^^ ap * 
in the prosecution of thp ac ^ ve part 

one or the ® 
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cumstances make him liable as a joint tort-feasor. 
I hold therefore that the learned Dist. J., had 
rightly granted the decree for damages against the 
present appellant also. The appeal consequently 
fails & is accordingly dismissed with costs. 

G.M.J. Appeal dismissed. 

A. I. R. (39) 1952 SAURASHTRA 10 (C. N. 5) 
SHAH, C.J., ASD CHHATPAR, J. 
Bharwad Rama Gova and another — Accused• 
Appellants; v. State. 

Criminal Appeal No. 14 of 1951, D/- 17-4-1951. 

(a) Penal Code (I860), S. 366 — “Seduce " — In¬ 
terpretation. 

The word ‘seduce’ in S. 366 is used in the general 
sense o) enticing or tempting and not in the limited 
sense of committing the jirst act of illicit inter¬ 
course, so that a person can be convicted of an 
offence under S. 366 in spite of the fact that he 
had previous illicit connection with the girl: Case 
law discussed. {Para 3) 

Anno: Penal Code, S. 366, N. 5. 

( b) Penal Code (I860), S. 366 — Sentence — 

Seduced girl, although a consenting party and 
grown up and having previous intimacy with ac¬ 
cused, a married woman to the knowledge of 
accused — Offence of seduction held most repre¬ 
hensible and sentence of two years held not ex¬ 
cessive. (Para 6) 

Anno: Penal Code, S. 366, N. 9. 

H. /. Bliatt, for Appellants ; C. N. Shah ; Advo¬ 
cate General, for the State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C32) AIR (19) 1932 All 409: (33 Cri L Jour 669) 

(Pr 3) 

■ (*35) 37 Bom L R 176: (AIR (22) 1935 Bom 189) 

(Pr 3) 

( 44) 46 Bom L R 203: (AIR (31) 1944 Bom 159: 

45 Cri L Jour 750) (Prs 3, 4) 

( 30) 57 Cal 1074: (AIR (17) 1930 Cal 209: 31 Cri 
L Jour 903) (Pr 3) 

( 33) 60 Cal 1457: (AIR (20) 1933 Cal 718:35 Cri 
L Jour 307) , (Pr 3) 

( 34) AIR (21) 1934 Lah 227: (35 Cri L Jour 1386) 

(Pr 3) 

C3Q) AIR (17) 1930 Mad 980: (32 Cri L Jour 357) 

(Pr 3) 

C29) A I R (16) 1929 Pat 651: (31 Cri L Jour 306) 

(Pr 3) 

(’03) Emperor v. Naga Ni Ta: (10 Bur L R 196) 

(Pr 3) 

CHHATPAR, J.: This is an appeal from an 
order of conviction by the Ses. J., Jhalawad Divi¬ 
sion, of the two appellants. The first appellant 
Bharwad Rama Gova was convicted of offences 
under Ss. 366 & 457, I.P.C. & sentenced to rigorous 
imprisonment of two years for the first offence 
& six months for the second offence. The second 
appellant Vaghri Sura Chotha was convicted of an 
offence under S. 366, I.P.C., & sentenced to rigorous 
imprisonment of six months. The offence related 
to the kidnapping of a young married girl by name 
Bai Laxmi Shiva, who was living at the time of 
the offence with her father Patel Shiva Vashiam 
at Dhudkot in Jhalawad district. The prosecution 
story was that on the night between 10th Septem¬ 
ber & 11th September 1950, the girl was sleeping 
alone in the *Osri’ of her room, the western wall 
of which had fallen down in monsoon & was 
patched up with thorns & dry stalks of cotton & 
that accused 1 entered this room by making a 
passage by removing thorns & stalks, aroused Bai 
Laxmi who was sleeping & forced her to leave the 
-house. It was alleged that accused 2 was a friend 
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oi accused 1 & he was waiting outside this wall 
& both of them took Bai Laxmi from the lawful 
guardianship of her parents with the intention that 
she may be forced or seduced to illicit intercourse 
It was alleged that they started from Dhudkot to! 
wards Mathak & reached Vankaner on the morn¬ 
ing of 12-9-1950. There while accused 2 had gone 
to purchase Bidis* for the first accused, the latter 
& Bai Laxmi were seen by a constable at Vankaner 
whose suspicion being aroused, they were taken in 
charge to the Police Station Officer, where their 
statements were recorded & detained in custody 
In the meantime, the parents of Bai Laxmi having 
found her missing the next morning, made in¬ 
quiries & information was lodged with the Sub- 
Inspector of Police, Halvad, who immediately took 
steps & sent telegrams to various places as a re¬ 
sult of which accused 1 & Bai Laxmi were arrested 
& they were brought to Halvad on the evening 
of 15-9-1950. The second accused had absconded 
as soon as he saw accused 1 & Bai Laxmi being 
detained by the constable at Vankaner. He how¬ 
ever surrendered on 5-10-50. The two accused were 
then charge-sheeted & convicted as above stated. 

(2) Mr. Bhatt, the learned Advocate for the 
appellants, has not challenged on behalf of accused 
1 the act of kidnapping of the girl & his main 
arguments on behalf of this accused have been 
concentrated on the question whether the offence 
fell under S. 363 or S. 366, I.P.C. He has however 
challenged the conviction of accused 1 of the offence 
under S. 457, I.P.C. On behalf of accused 2 he 
has pleaded that there is no reliable evidence to 
connect him with the offence & that he should 
be acquitted. 

(3) Now there is no doubt that Bai Laxmi was be¬ 
low 18 years of age. It has been proved conclusive¬ 
ly that her age at the time of the offence was 
16 years & 7 months & this has not been disputed 
by the learned Advocate for the appellants. The 
act of kidnapping by accused 1 is also not dis¬ 
puted as there is ample evidence on the record. 
The main argument of the learned Advocate is 
that the offence falls under S. 363, as the kidnap¬ 
ping of the girl could not be considered to have 
been with intent that she may be forced or seduced 
to illicit intercourse in view of the fact that the 
girl was a consenting party & there is also some 
evidence on the record that there was previous 
intimacy between Bai Laxmi & accused 1. The 
learned Ses. J., has found that no force was used & 
that the girl went with the accused with her own 
free will. The moot point on which arguments 
have been advanced both by the learned Advocate 
for the accused & the learned Advocate-General is 
whether in the circumstances of the present case 
it could be inferred that the kidnapping was in 
order that the girl may be seduced to illicit inter¬ 
course. It is not questioned that the intercourse 
would be illicit as she was a married woman, whose 
husband was living. The stress has been laid on 
the interpretation of the word ‘seduced.' This 
word has been the subject of interpretation by 
several rulings of the High Courts. The word 
‘seduction’ itself is capable of two meanings; one 
in the specific sense of meaning inducing a girl 
to part with her virtue for the first time & the 
second in the general sense meaning to entice, 
allure or corrupt. The Allahabad High Court in 
the case of ‘Baijnath v. Emperor’, AIR (19) iyj ~ 
All. 409, and the Lahore High Court in the cast 
of ‘Nura v. Emperor’, A I R (21) 1934 Lah 227, have 
interpreted the word in the specific s ^ se fi ° p f 
ing a girl to part with her virtue lor the fir t time. 
These High Courts have consequently held that 
the act of seduction alleged must be subsequent to 
the kidnapping in order to make S. 366, x.E. .. 

applicable & that this Section cannot be applied 

to a case where an accused is stated to have b 
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carrying on an intrigue previous to her kidnapping; 
kidnapping with the intention of continuing illicit 
intercourse cannot be said to amount to seducing 
to illicit intercourse. On the other hand, the 
Calcutta High Court in the case of ’Prafulikumar 
Basu v. Emperor’, 57 Cal. 1074, the Madras High 
Court in the case of ‘Suppiah v. Emperor’, (AIR 
(171 1930 Mad 980: 32 Cri. L. J. 357), the Bombay 
High Court in the case of ’Emperor v. Lakshman 
Baia\ 37 Bom L R 176, and in the case of ’Emperor 
v. Ayubkhan', 46 Bom L R 203, and the Patna High 
Court in the case of 'Krishna Maharana v. Em¬ 
peror’, A I R (16) 1929 Pat. 651, have held that 
the word 'seduce' in S. 366 is used in the general 
sense of enticing or tempting k not in the limited 
sense of committing the first act of illicit inter¬ 
course, so that a person can be convicted of an 
offence under S. 366, in spite of (he fact that he 
had previous illicit connection with the girl. In 
a later case of 'Shaheb Aii v. Emperor’, 60 Cal 
1457, the Calcutta High Court while accepting the 
interpretation of the word ‘seduced to illicit inter¬ 
course’ given in the earlier case of ’Prafulikumar 
Basu v. Emperor’, (57 Cal 1074), has added a rider 
that it must be proved that at the date of the 
offence, the girl had resumed a life of purity. If 
the girl was leading a life of indulgence in unlaw¬ 
ful sexual intercourse, it cannot be said that she 
was kidnapped in order that she might be seduced 
to illicit intercourse. In my opinion, the inter¬ 
pretation of the Bombay, Madras, Patna & Calcutta 
High Courts of the word ‘seduce’ seems the correct 
one. I agree with the oft-quoted passage from 
the Judgment of Adamson, J., of the Lower Burma 
Chief Court in the case of ‘King-Emperor v. Nga 
Ni Ta’, (10 Bur L R 196), cited in many cases 
that It would be monstrous to hold that, because 
a man may have seduced a girl while in the cus- 
lody of her parents to surrender her chastity, he 
committed no further act of seduction to have 
illicit Intercourse when he persuaded her to go 
away with him. I would add to this observation 
that a girl having once gone astray with a man 
cannot be assumed to have abandoned herself to 
him to such an extent as to make any overtures 
to further acts of intercourse unnecessary. 

(4) In the present case the girl Is a married 
woman; the evidence of previous connection is 
very meagre. It appears that accused 2 had a 
sister named Bal Gomi, who though married lived 
with her brother at Dhudkot; it was this Gomi 
who was trying to induce Bai Laxmi to have illicit 
intercourse with accused 1. Bai Laxmi says that 
before this offence was committed, when she was 
once returning from the field, she was assaulted 

& °S an ° ther occasion when she was 
returning after attending a call of nature, he met 

Mnv & hi^ ked r> h f r t0 Feady at night t0 accom- 
I»ny him It h possible to Infer that on one or 
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land her into serious trouble. This can only be 
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intercourse could take place without at least 

some overture, however slight being made by the 

male person, which overture, however slight, could 

probably be called a ’seduction’ to illicit inter¬ 
course.” 

I therefore hold that the girl Bai Laxmi was kid¬ 
napped from lawiul guardianship in order that 
she may be seduced to illicit intercourse & that 
accused 1 was rightly convicted of the offence 
under S. 366, I.P.C. 

(5) So far his conviction of the offence under 
S. 457, I.P.C., is concerned, the only evidence is 
of the girl Bai Laxmi that he had effected 
entrance into her room by removing a portion of 
the improvised wall of thorns & dry stalks. I am 
of the opinion that since the girl was a consenting 
party it is equally possible that the girl herself 
went over to the accused who was waiting outside 
by making an opening through this wall. The 
learned Advocate-General has not pressed for 
maintaining the conviction under S. 457, I.P.C. I 
therefore acquit accused 1 of the offence under 
S. 457, I.P.C. 

(6) The learned Advocate for the appellants has 
made an earnest plea for reduction of the sentence 
for the conviction of the offence under S. 366, 
I.P.C., on the ground that the girl was a consent¬ 
ing party, that she was fairly grown up & that 
there was previous intimacy between her & the 
first accused. But this is a serious offence. The 
accused knew that she was a married woman, as 
he was a resident in the same locality where the 
girl’s father was residing. He belonged to a diffe¬ 
rent community.. I cannot take a lenient new of, 
the case. His conduct in seaucing a young married 
woman from the path of virtue A* kid¬ 
napping her was highly reprehensible, I therefore 
see no reason to reduce the sentence of two years 
imposed by the learned Ses. J., which cannot be 
considered excessive in the circumstances of the 
present case. I consequently maintain the con¬ 
viction & sentence awarded to accused 1 for the 
offence under S. 366. while acquitting him of the 
offence under S. 457, I.P.C. The appeal of accused 
1 is partly allowed to that extent only. 

(7) As regards accused 2 his learned Advocate 
has contended that there is no evidence except of 
the girl Bai Laxmi; her evidence should not be 
relied upon unless corroborated by independent 
evidence. But the learned Advocate-General has 
pointed out several circumstances which prove his 
complicity in the offence. It was his sister Gomi 
who was trying to induce Bai Laxmi to have illicit 
connection with accused 1. Both the accused are 
friends & accused 2 must be knowing of tne evil 
intention of accused 1 towards Bai Laxmi & the 
part that his own sister was playing in bringing 
about an intrigue between the two. It is further 
m evidence that accused 2 was seen on the pre¬ 
vious day of the offence in the village Dhudkot & 
he was found missing from the next morning till 
he surrendered himself on 5-10-50. No satis¬ 
factory explanation has been offered by him as to 
why he suddenly disappeared from the village im¬ 
mediately after the offence. There is also the 
evidence of the girl Bai Laxmi implicating him, 
which appears natural & convincing. I am there¬ 
fore ol opinion that his complicity in the offence 
is satisfactorily established. He has been sentenced 
to rigorous imprisonment for six months only In 
view of the minor part that he played & in view 

with * h o° Ung « a fi e ‘ 1 i ee u 110 reason to interfere 
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(8) SHAH, C.J.: I agree. 

Appeal dismissed* 
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A. I. R. (39) 1952 SAURASHTRA 12 <C. N. 6) 
SHAH, C.J., AND CHHATPAR, J. 

Jhala Jorubha Hematsih, Applicant v. State. 

Criminal Misc. Habeas Corpus Appln. No. 3 of 
1951/- 26-3-1951. 

(a) Public safety — Preventive Detention Act 
(1950), S. 3 (1) (a) — Detention jor investigation 
— High Court to enquire into. 

Where the Govt, is *prima facie' satisfied about 
the activities of the detenu, then it is not open to 
the High Court to go into the merits, and enquire 
about the reasons of such detention. AIR (30) 

1949 All 748, Foil. ( p a ra 3) 

(b) Public safety — Preventive Detention Act 
(1950), S. 3 (1) (a) — Detention for investigation 
of crime — Validity — Criminal P. C. (1898), S. 491. 

If the main ground of detention be investigation 
of a crime , detention of person under the 
Preventive Detention Act would be colourable 
and improper. But where the grounds 
have been definitely mentioned with sufficient pre¬ 
cision and details there is little scope for the alle¬ 
gation that the detention is jor a collateral pur¬ 
pose. A I R (32) 1945 Nag. 8; A I R (33) 1946 Lah. 
36; AIR (37) 1950 Bom 202 (FB); AIR (37) 

1950 Hyd. 68, Disting. 

(Paras 5, 6) 

Anno: Ci\ P. C. S. 491. N. 7. 

(c) Public safety — Preventive Detention Act 
(1950), S. 3 (1) (a) — Question of ill-treatment oj 
detenu prior to detention order whether relevant — 
Criminal P. C. (1898), S. 491. 

The detention of which the detenu complains 
by his application is the detention in the jail on 
the date when he makes the application; and it is 
immaterial for the determination of the question 
in issue as to whether his prior alleged ill-treatment 
by the police is or is not legal. This alleged ill- 
treatment cannot affect the merits of the detention 
order, the validity of which is to be determined 
independently of any such considerations. AIR 
(36) 1949 Bom 319 (FB) Rel. on. (Para 6) 

Anno: Cr. P. C. S. 491, N. 7. 

(d) Public safety — Preventive Detention Act 
(1950), S. 3 (1) (a) — Mistake in describing detenu 
by name — Validity of order. 

Where the mistake as to the surname and the 
slip in the spelling of the father's name of the 
detenu had been sufficiently accounted for and 
these mistakes did not affect his identity as the 
person meant to be detained was the detenu and 
none other: 

'Held' that the contention that the District 
Magistrate had not applied his mind with due dili¬ 
gence before issuing the order of detention teas 
altogether unsustainable. AIR (35) 1948 All 440 
Rel. on; 2 Sau. L R 113; A I R (32) 1945 Bom 212 
(FB); A I R (36) 1949 Bom 75 Disting. 

(Paras 7, 10) 

(e) Public safety — Preventive Detention Act 
(1950), S. 3 (1) (a) — Prosecution or detention — 
Choice is of Govt. 

Whether the person should be prosecuted under 
the ordinary law, or the Govt, should exercise their 
powers under the Preventive Detention Act is a 
matter for the authorities to decide. A I R (37) 
1950 Bom 202 (FB), Rel on.; 2 Sau L R 41. Dissent. 

(Para 11) 

V. G. Hathi, for Applicant; C. N. Shah; Advocate- 
General; for the State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C48) AIR (35) 1943 All 440: (49 Cri L Jour 735) 

(Pr 10) 

(’49) AIR (36) 1949 All 748: (1949 All L Jour 246) 

(Pr 3) 


' 45» AIR (32) 1945 Bom 212: (46 Cri L Jour 608 

* (Pr 8 i 

(’49) AIR • 36) 1949 Bom 319: (51 Cri L Jour 184 
FB) j p rs 3 

(’49) A I R (35) 1949 Bom 75: (50 Cri L Jour 173) 

(Pr 9 1 

l 50) 52 Bom L R 268: (A I R (37» 1950 Bom 202 - 
51 Cri L Jour 1126 F B) (Prs 5 m 

(’50) A I R (37) 1950 Hyd 68 (Pr 5 ) 

('46» A I R (33) 1946 Lali 36: (47 Cri L Jour 212) 

(Pr 4) 

C45) A I R (32) 1945 Nag 8 : (I L R (1945) Nag 6 ) 

(Pr 4) 

( 49) A I R (36) 1949 Nag 50: (50 Cri L Jour 165) 

(Pr 3) 

(’49) 2 Sau LR 41 (Pr H) 

( 49) 2 Sau L R 113 (Pr 8 ) 

( 50) Cri Misc Habeas Corpus* Appln. No. 31 of 
1950 (Sau) (Pr 3) 

( 51) Cri Misc Appln No. 1 of 1951: (4 Sau L R 45) 

(Pr 3) 

C51) Cri Misc ‘Habeas Corpus Appln. No. 5 of 1951 
(Sau) (Pr 3) 

SHAH. C. J.: This is an application under S. 491 
Cr. P. C. by Jhala Jorubha Hemtasingh who has 
been detained by an order ol the District Magis¬ 
trate, Central Saurashtra, dated 26-12-1950 made 
under S. 3 (1) (a) (ii), Preventive Detention Act 
1950 (No. IV (4) of 1950.) According to the appli¬ 
cant he was taken in custody from his house at 
Ratanpur on 18-12-1950 k was interrogated by the 
Police in connexion with information, viz., that he 
had harboured the notorious dacoit Bhupat. On 
the night of 19th December he along with 
his brother Raghubha k one Dungarji Hematsing 
Zala was taken to Nes near Wankaner, k from 
there they were taken to other places k were 
brought back to Ratanpur on 20th December where 
the Police let of! Raghubha and Dungarji Hemat 
Singh. On the next day, viz., 21st December the 
applicant was removed from Ratanpur and taken 
to the Sardhar Jail where he was hand-cuffed and 
severely beaten by the police k he was later served 
with a detention order by the District Magistrate on 
26-12-1950. The applicant has disputed the truth 
of th grounds stated in the District Magistrate’s 
order k has denied the various acts imputed to 
him therein. 

(2) The Advocate-General on behalf of the 
Saurashtra State has denied the allegation that the 
applicant was in police custody from the 18th to 
the 26th December k he has also denied the alle¬ 
gations of ill-treatment k beating, etc., or of the 
applicant having been detained in the jail at Gard- 
har or at Rajkot, Police Officers had gone to 
Ratanpur on 19th December in order to verify the 
information which they had received, viz., that the 
son of one Hematsing of Ratanpur was harbouring 
Bhupat, k they had in that connection called the 
apnlicant, his brother Raghubha k Dungarji Hemat¬ 
sing & had taken them to Nes near Wankaner k 
after making the necessary enquiries they had re¬ 
turned to Ratanpur on the 20th December k left 
the applicant k the two others there. The appli¬ 
cant was next called to Rajkot on 23rd Decembei 
for the purpose of identification k from there asked 
to go to Sardhar for the same PJ^ose, but it is 
denied that he was taken to Sardhar JaU at a y 
time, or was beaten. They returned to Mgtui 
same day k the applicant went b ack^J s .^ f r 

He was called by the police ^i to ®Jv e Safy 
the purpose of identification which was necessary 

in order to ascertain who the harbourci 

(3) Mr. Hathi, who appears J° r 

has not disputed that the ddetentto J 

within the purview or ambit on™ jhat 

Detention Act; & apart Horn it it is plain ma 
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lor the reasons stated in the order it was open 
-o the District Magistrate to direct the detention 
01 the applicant with a view to preventing him 
iiom acting in a manner prejudicial to the main¬ 
tenance of public order. The grounds stated in 
the order are til that he met Bhupat Meruji near 
Bileshwar Temple on Monday 21-8-1950 & harboured 
him for five days thereafter, (in that he i.gain 
harboured Bhupat on 15th and 16th October in 
the Shakti Temple near Ratanpur, Uii) that he 
met Bhupat & his two associates on 11-11-1930 & 
took them to Virvav & there arranged for a meet¬ 
ing between them & Jadeja Takhubha Kalyansang 
(applicant in -Criminal Misc. Habeas Coi*pus Appln 
No. 5 of 1951). before the dacoity at Sarpadad & 
iiv) that on 26-11-1950 he took Bhupat & his asso¬ 
ciates to Dhiyawad & attempted to get shelter for 
them at the house of Jatubha Jamubha of Dhiya¬ 
wad & on the same night also attempted to secure 
.shelter for them at the Wadi of Jadeja Lakhubha 
Dilubha of Rajkot prior to going to the Nes of 
Dhiyawad. The grounds are thus as specific & de¬ 
tailed as they could be, & though the detention 
order has been disputed on various other grounds, 
it has not been urged that the grounds stated 
are neither vague or insufficient. However the 
applicant has denied the truth of the facts stated 
in the said grounds & has urged that he was at his 
own village all along & was engaged in his other 
pursuits & that he had not left the village on any of 
the occasions stated in the order. These state¬ 
ments have been denied on behalf of the State. 
But assuming that the various preoccupations stat¬ 
ed in the application & the affidavits filed on appli¬ 
cant's behalf, which incidentally have been denied 
by the police officers in their counter affidavits, 
were there they do not still rule out the possibility 
of his engaging in the various activities stated in 
the order & these grounds could still exist. How¬ 
ever, the question need not be pursued any further 
because it is not open to the Courts to enquire 
into the truth or otherwise of the grounds stated 
in the detention order. 4 This Court has held in 
Cri Misc. Habeas Corpus Appln. No. 31 of 1950. that 
I if the Government is 'prima facie* satisfied about 
the activities of the detenu, then it is not open to 
the High Court to go into the merits, & enquire 
about the reasons of such detention. The same 
view was taken in *Jadav Modha v. Saurashtra 
State*, Cri Misc Appln No. 1 of 1951. viz., that the 
Court cannot go into the merits of the order of 
detention. In ‘Ram Bilas v. Rex’, A I R (36 > 
1949 All 748, which was a case under the U. P. 
Maintenance of Public Order (Temporary) Act <IV 
i4) of 1947), it was observed: 

* It is now well settled that in dealing with ‘habeas 
corpus applications against the detention under 
the Act, the High Court cannot go into the 
questions of facts to ascertain whether the alle¬ 
gations of the detenu are correct or whether there 
ex sted in fact sufficient & valid grounds for the 
detaining authority to pass the order of detention 
Once the detaining authority was satisfied of the 
neccessity of passing the detention order, the 
Court cannot go behind it.* 1 

5lf 0 Ja y an thal Nathubhai*. A I R (36) 
1949 Bom 319, & ‘Wasudeo Anant v. Emperor’ AIR 

of the Court to enquire Into the merits of the 
grounds of detention, & the question whether the 
applicant did really give shelter to Bhupat or 
harboured him, or whether he was at his vi'lage 
* Hf ene^d in his own pursuits at the time are 
outside the scope of any enquiry by the Court 

"ext contention urged by Mr. Hathl is 
tnat the detention order has been made for a col- 
wteral imrpoBB & is 'mala fide’ & in support of this 
contention reliance has been placed on certain re¬ 
ported decisions. The first of these is 'Vimlabal 
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Oeshpande v. Emperor’, AIR (32) 194o Nag t 
There the police were conducting an investigate.: 
into an offence of dacoity involving the looting o: 
Government treasury in the East Khandesn Dis¬ 
trict oi the Bombay State, & the two detenu? 
Deshpande & Lelc were detained in custody tndt: 
Rr. 26 &: 129 ol the Defence of India Rules during 
the investigation k for the purpose of the saiu 
investigation. On these facts it was held, ^ nghti; 
so that: 

-Rule 129 gives the Provincial Govt, special powei 
lo regulate the place of detention & the nature 
of the custody but not to regulate the manner 
of an investigation. Therefore the procedure re¬ 
gulating the manner of the investigation is the 
procedure set out in the Criminal Procedure* 
Code. If either the police or the Provincial Govt, 
desire an investigation into any offence, whether 
under the Penal Code or under the Defence oi 
India Rules, then they are bound to conduct then- 
enquiry in accordance with the provisions of the 
Criminal P. C. They cannot call in aid then- 
powers of detention & under the guise of exer¬ 
cising these powers conduct a secret Investigation 
into a crime. If they have information that 
these detenus have committed crime or offence?, 
they are not bound to investigate into them. 
They can rest content with detaining them under 
R. 26 or R. 129. But if they want an investigation 
they must proceed in accordance with the pre¬ 
visions of the Criminal P. C. If they do other¬ 
wise it is a fraud upon the Act & their action 
is not taken in good iaith. They cannot make 
the best of both worlds.” 

This decision was followed in Basheshar Dayal v. 
Emperor*, AIR (33) 1946 Lah 36. The contention 
made on behalf of the petitioner, viz., that Baij 
Nath & Khusha Singh were arrested & were being 
detained in order to be made witnesses in connec¬ 
tion with a case that the police contemplated stat¬ 
ing against certain contractors & Supply Officers ap¬ 
pears to have been accepted by the Court, & it was 
therefore held that under the pretence of exer¬ 
cising powers under R. 129 the police cannot con¬ 
duct an investigation into a crime. If the police 
desire an investigation they should proceed in ac¬ 
cordance with the provisions of the Criminal P. C. 
It no ground for detention is made out by the 
police or if detention is made with a view to faci¬ 
litating the investigation of a crime it is a misuse 
of R. 129. 

(5) Another decision bearing on this point is 
•Maledath Bharathan v. Commissioner of Police*. 
52 Bom LR 268. That was a case under the Bomba v 
Public Security Measures Act & the order of deten¬ 
tion made by the Commissioner of Police was chal¬ 
lenged as mala fide & for a collateral purpose, viz., 
lor conducting investigation into an offence. The 
applicant Maledath was present at a public meet¬ 
ing held at Lai Baug in the city of Bombay on 
8-5-1949, & at the close of the meeting the persons 
present formed themselves into a procession & 
•marched to the Delisle Road maidan after 7 pan. 
in violation of an order issued by the Commis¬ 
sioner of Police banning all processions in that 
area, the police tried to disperse the procession, 
in their attempt to do so arrested several per¬ 
sons including the applicant & the applicant was 
then served with an order of detention under the 
Bombay Public Security Measures Act. On these 
facts it was held & very rightly so that it was not 
permissible under the cloak & guise of the Bombav 
Public Security Measures Act, to override the ordi- 
nary criminal law of the land & to deprive the 

It was obirndf fegUardS Pr0vlded undei Ule law. 

ofIence has been committed, the police 
?W m, U f S may , m \estigate it, in which case 
they must comply with the provisions oi the law 
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w:th regard to investigation, or they may feel 
:hat the detention of the accused is more essen¬ 
tial in the interests of the State, k what is more 
important is what he is likely to do rather than 
what he has already done, in which case it would 
be open to them to detain him under the Secu¬ 
rity Act. But they cannot pursue both the rights 
a the same time, because, on the facts of this 
case, it is apparent that these two rights are in¬ 
consistent & cannot be exercised at the same 
lime; they cannot detain the applicant under the 
Security Act and at the same time carry on the 
investigation without providing the applicant 
with the safeguards to which he is entitled under 
the law. The authorities have laid down that 
the powers of the detaining authority are very 
wide under the law as it exists today. Govern¬ 
ment may detain a person even though the 
grounds clearly disclose that he could have 
been prosecuted under the ordinary criminal 
• law with regard to those very grounds. The 
detaining authority may, as I pointed out earlier, 
detain a person although a Criminal Court has 
acquitted him in respect of the very charge for 
which he is being detained under the Security 
Act. Therefore, in our opinion, when the detain¬ 
ing authority makes up his mind to detain a 
person who is alleged to have committed an 
offence, then the detaining authority has made 
his choice and it would not be permissible to 
him to investigate the offence while still keep¬ 
ing the person under detention k not comply¬ 
ing with the provisions of the law with regard 
to investigation. Of course, it would be open to 
5he detaining authorities to carry on an investi¬ 
gation into the offence provided they submit 
10 the provisions of the law in this respect.” 

The same view was taken in ‘Narayanamma v. 
The State of Hyderabad 1 , AIR (37) 1950 Hyd 68, 
where it was observed: 

“If the main ground of detention be investigation 
of a crime, detention of a person under the Pre¬ 
ventive Detention Act would be colourable, and 
improper & amount to circumventing important 
provisions of the constitution, k as such it can¬ 
not be allowed.” 

<6) Now in the Nagpur k the Lahore cases 
referred to above the detention was under the 
Defence of India Rules which did not require 
the authorities to supply specific grounds of deten¬ 
tion k the detenu naturally made allegations that 
the detention was for a collateral purpose k the 
Courts were anxious to enquire into the facts k to 
ascertain if the detention was really for a col¬ 
lateral purpose k therefore a cloak. Here the 
grounds have befcn definitely mentioned with suffi¬ 
cient precision k details k there is little scope 
for the allegation that the detention is for a col¬ 
lateral purpose. Apart from it, the facts in tne 
present case are entirely different. There was a 
dacoity at Sarpadad k in the investigation of 
that offence the police got information that the 
son of one Hematsing of Ratanpur was concerned 
in harbouring Bhupat k his associates k the 
police \vere naturally anxious to find out who 
that person was. It was with a view to verifying 
that information that they called three persons, 
\iz. the applicant, his brother Raghubha and Dun- 
garji Hematsing, also of Ratanpur and took them 
to different places for the purpose of ascertaining 
the truth or otherwise of the information. On 
the clue thus obtained, the police dropped the 
other two & pursued the enquiry in respect of the 
applicant, all with a view to having him identified 
as the person regarding whom they had the in¬ 
formation, k it was for that reason that he was 
called again on 21st December k taken to Rajkot 
and Sardhar. He was allowed to go home on the 


23rd December. The police did not suspect 
him as being concerned in the Sarpadad dacoity 
there was no investigation against him for that 
offence and he had nothing to do with the Sar¬ 
padad dacoity proper. Nor is there any substance 
in the suggestion that the detention order was 
made in order to facilitate the investigation of 
that offence. In fact that has not been alleged 
in the application itself k what has been stated 
in para. 22 of the application is that he has been 
detained in order to harass him and to strike to 
terror (sic.). The allegation is false on the face 
of it. It is quite clear that the detention order 
has been passed in this case for the reasons 
stated in the order itself & not for any collateral 
purpose. There are no mala tides k no fraud k 
this contention of the applicant must be rejected. 
The allegations that the applicant was in police 
custody lrom 18th December to 26th December k 
during this time he was ill-treated & beaten by 
the police have been denied in the counter-affi¬ 
davits filed by Deputy Superintendent Oza and 
Inspector Takhatsinhji. They deny that the appli¬ 
cant was at all taken to the Sardhar Jail where 
he is alleged to have been severely beaten. On 
a consideration of the affidavits k counter-affi¬ 
davits filed by cither side, I am not satisfied as to 
the truth of these allegations. Besides the alleged 
ill-treatment of the applicant is not the point in 
issue and it cannot affect the merits of *he deten¬ 
tion order, the validity of which is to be deter¬ 
mined independently of any such considerations. 
It was pointed out in Tn re Jayantilal’, AIR (36) 
1949 Bom 319, that where a person is arrested 
illegally k imprisoned an order of detention under 
Bombay Public Safety Measures Act is served 
upon him k the detenu applies for a writ of 
habeas corpus what the Court is concerned, is not 
whether the arrest of the applicant is legal or 
illegal but whether his detention under the order 
passed is legal or illegal. The detention of which 
he complains by his application is the detention 
in the jail on the date when he made the appli¬ 
cation, and it is immaterial for the determination 
of the question in issue as to whether his prior 
arrest and his prior detention were or were not 
legal. The question is 

“as to whether the detention of which the detenu 
complains, that means the detention at the time 
when he seeks to take out a writ of habeas 
corpus, is valid or not, which again resolves 
itself into the question whether at the moment 
there is for his detention a valid order in exist¬ 
ence, k if there be such an order, then no writ 
of habeas corpus can be issued in his favour." 
Evidently, therefore, the happenings complained of 
by the applicant prior to 26th December will not be 
relevant to the question at issue. 

(7) Another contention made for the applicant 
is that his surname is Jhala and not Jadehja, and 
his father’s name is Hematsingh and not Himat- 
sinh, as stated in the detention order, and that this 
mistake as to his surname and father’s name in¬ 
dicates that the District Magistrate, Central Sau- 
rastra. had not applied his mind in issuing * 
detention order and the detention order is there¬ 
fore invalid. The fact of this mistake is not denied 
and it Is true that the applicant’s surname is 
Jhala and his father’s name is Hematsinn. in 
mistake as to the surname has been 
the police officers in their affidavits, as beii o 
to the fact that the Girassias in Central Sau 
rashtra, in which Ratanpur is sittiated. are usua 
Jadejas, in the same manner as Uiei Girassias n 

the Jhalavad District are iwuaBy JJl^Mnthe 
the Gohilvad District are Gohils and those in t 

Halar District are Jadejas. It 

pression that the applicant’s surname was sta e 

as Jadeja instead of Jhala in the reports which 
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lh e Police authorities submitted to the District 
Magistrate, and the surname Jhaia was there- 
fore mentioned in the detention order. Regarding 
•Himatsinh’ it appears to be just a mistake 01 
typing in the papers submitted by the police to 
the District Magistrate. The District Magistrate 
Mr Jobanputra, has also filed his affidavit ana 
it is to the same effect as the affidavits of the 
police officers. These mistakes are genuine errors 
and have been explained satisfactorily. They are 
on matters of mere detail and they do not affect 
the grounds of the detention. The person to be 
detained was the applicant himself and that is 
evident from the fact that he had been called for 
interrogation and identification prior to the issu¬ 
ing of the detention order and there was there¬ 
fore no scope for any mistake in the identity 
of the person whom the authorities intended to 
detain. There were three persons in Ratanpur who 
were sons of Hematsinh and the authorities have 
taken care to see that the right person was pro¬ 
ceeded against. It is clear from the affidavits filed 
by the District Magistrate that he has applied 
his mind to the facts of the case before issuing 
the order and that is borne out by the details of 
the grounds furnished in the order. The mistake 
las to the surname and the slip in tiie spelling of 
Ithe father’s name have beer, sufficiently accounted 
(for and I am satisfied that there is no question 
here of the District Magistrate having failed to 
apply his mind to the facts before issuing the 
order of detention. 

(8) The facts in ‘Govubha Kashiyaji Zala v. The 
United State of Saurashtra’, 2 Sau LR 113, cited 
for the applicant were altogether different and the 
facts stated in the order themselves showed that 
the District Magistrate had failed to apply his mind 
properly for otherwise the sequence as to the 
grounds and the dates thereof could not have 
happened. Here the mistakes as to the surname of 
the applicant and his father’s name have occurred 
in the papers submitted to the District Magis¬ 
trate and there fvas no question of the District 
Magistrate having misread them or of his having 
dealt with the matter in a cursory manner. In 
'Keshav Gokhale v. Emperor', AIR (32) 1945 Bom 
212, also cited for the applicant, the District 
Magistrate, Mr. C. N. Millard, had on the face of 
it not discharged the obligation of the detaining 
authority to consider reasons or grounds for making 
the order and to be satisfied upon material laid 
before him, and he had simply signed the form, 
produced by a cyclostyled process, on which the 
name of the person was typed out and the other 
details were filled in. The document as signed was 
inappropriate to the case of a single person since 
it read that he was satisfied In respect to the 
persons named in the first column of "the Sche¬ 
dule”, and it continued at four other different 
places as if it was dealing with a plurality of per¬ 
sons. No grounds were required to be furnished, 
and the order could be made by simply signing 
on the cyclostyled form: and the question natur¬ 
ally arose whether the District Magistrate had 
merely signed the order or whether he had at all 
considered the question on the merits, and ft was 
held that the District Magistrate had not pro¬ 
perly applied his mind and had not satisfied him¬ 
self as to the need for detaining that person 

< 9 > ‘ In ™ sho i* en Dfi y\ A I R (36) 1949 Bom 75, 
the detention order was made by the Commissioner 
of Police, Bombay, and the reason stated for the 
detention was that Bhoilen Dey was inciting a sec¬ 
tion of labourers of Tata Air India, Bombay, to use 
violence against the officers of Tata Air India, and 
that he was also inciting this section of workers 
to acts of sabotage. There was no such company 

JPJ! «, nce M “ Tata AIr aQ d the Police 

Commissioner attempted to explain that what was 
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meant was the Air India, Ltd., and he stated in his- 
affidavit that he used the expression -Tata Air 
India, Bombay", because according to him the Ah 
India Ltd., belonged to Tatas, which again was 
incorrect because it was a limited company & be¬ 
longed to the share-holders of the company, li 
was urged that the error had not caused any 
prejudice to the detenu and the detenu knew 
exactly what was being intended, but this explana¬ 
tion was not accepted evidently because the Tata* 
were interested in more than one an* company in 
India, and to describe the company as Tata Air 
India did not necessarily lead to the inference that 
the Company intended by the Commissioner ox 
Police was the Air India Ltd. The question arose 
whether the Commissioner of Police had exercised 
that degree of care & caution in making the order 
which the law required him to do, and it was held 
that meticulous care should be taken to see that 
whatever was stated in the grounas was stated 
with absolute accuracy. 

-The emphasis is not so much on the accuracy,, 
or on the nature or extent of the error; the 
emphasis is on the state of the mind ot the 
detaining authority. If the state of the mind of 
the detaining authority discloses that he has been 
casual in his approach and that he has not appli¬ 
ed his mind with that diligence which it is neces¬ 
sary when you are taking away the liberty of a 
subject, the Court will certainly interfere and 
will set at liberty the detenu arrested by the 
orders of the detaining authority.” 

On the facts of that case, it was held that the 
error was not trivial and that it showed want of 
due care and caution on the part ol the detaining 
authority. This case too is distinguishable, be¬ 
cause the error that has occurred here is not one 
of substance inasmuch as the person intended to- 
be detained was the applicant himself and there 
has been no mistake regarding the identity of that 
person. Besides, the District Magistrate has not 
committed the error and it could not be said that, 
he has not applied his mind properly or has tailed 
to exercise due care and caution. 

(10) In ‘Kameshwar v. Rex’, AIR (35) 1948 All 
440, a mistake as to the father’s name of the 
detenu had occurred. The order under Section 3, 
U. P. Maintenance of Public Order (Temporary) 
Act, IV (4) of 1947, under which he was detained, 
was passed on 23-3-1948, & in the said order he 
was described as Kameshwar Agarwal of Allen- 
ganj. He was arrested before the notice under S. 5 
was given on 1-4-1948, and in that notice l e was 
described as the son of Rameshwar Prasad. His 
contention was that he was the son of Someshwar 
Prasad and not Rameshwar Prasad as stated in 
the notice. It was urged for the Crown that by 
mistake his father's name was mentioned as 
Rameshwar Prasad instead of Someshwar Prasad, 
and this plea was accepted by the Court because 
ihe detention order under Section 3 was mean: 
for Kameshwar, the applicant, and it was only by 
mistake that his father’s name was mentioned as 
Rameshwar Prasad instead of Someshwar Prasad. 
There was another Kameshwar Prasad in Allaha¬ 
bad; however the orders of detention were passed 
not only against the applicant, but also against 
the said other Kameshwar Prasad. There was 
therefore no question of confusion in the mind of 
the District Magistrate relating to the two Kamesh¬ 
war Prasads. It was not suggested that there was 
any other person called Kameshwar Prasad son 
of Rameshwar Prasad, resident of AllenganJ, and 
it was therefore held that the order in question 
was made tor Kameshwar the applicant and noi 
or any one else. Here it is not alleged that the* 
L?hL°B er - P f r 1 SO u bearing the name of Jhala 
H ®“ atslnh . Or for the matter of that 
Jade]a Jorubha Himatsinh, in Ratanpur, and there 
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is thus no scope for a suggestion that the order 
was intended tor the sain other person. It is a 
mere error in the description of tne person which 
[does not affect his identity and the person meant 
to be detained was the applicant and none other. 
That is obvious from the iact that the police had 
taken all due precaution in seeing mat the 
.right person was reported against. The contention 
Jrnat the District Magistrate had not applied his 
mind with due diligence before issuing tne order 
'ol detention is thus altogether unsustainable. 

(Ill Mr. Hathi finally urged that if the autho¬ 
rities suspected that the applicant was harbouring 
or sheltering dacoits. he should have been proceed- 


A. I.R. 

• Government may detain a person even though 
t‘ le grounds clearly disclose that he could have 
been prosecuted under the ordinary Criminal 
Law with regard to those very grounds The 
detaining autnority may detain a person although 
a Criminal Court has acquitted him in respect of 
the very charges lor which he is being detained 
under the Security Act.” 

The authority has here made its choice to detain 
tne applicant under the Preventive Detention Act 
and if that is so, it cannot be validly contended 
that he should have been prosecuted under the 
ordinary Criminal Law and should not have been 
detained. 
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rd against under Section 216A, I. P. C.. and no 
action under the Preventive Detention Act, which 
takes away the liberty of a subject, should have 
been resorted to, ana in support of the conten¬ 
tion he has relied on certain observations in 
Jadeja Kirtisinhji Harisinhji v. Saurashtra State'. 
2 San LH 41. There, the applicant was detained 
under the Public Safety Measures Ordinance No 
IX of 1948 as amended by Ordinance No. XXXVIII 
38) of 1948. and the grounds of the detention were 
that he threatened certain cultivators with burn¬ 
ing their harvested crops, that he uttered threats 
to cause physical injuries to the females and child¬ 
ren of certain other cultivators, and that he was 
concerned in the burning of harvested crops that 
occurred in October and November 1948 in the area 
of Sajjanpur. There were specific instances of the 
detenu's criminal acts and it was a case in which 
iction could properly have been taken against the 
detenu under the provisions of the Penal Code or 
under Section 107, Cr. P. C. It appears that owing 
ro the peculiar facts of that case, it was held 
that the Ordinance should be resorted to in excep¬ 
tional circumstances, that is, where the person 
sought to be detained cannot be proceeded against 
under the ordinary law. The learned Advocate 
General has pointed out that in subsequent rulings 
this High Court has not accepted the above dictum 
and has upheld orders of detention. Whatever that 
might have been, if the ruling referred to above 
attempts to lay down the principle, viz., that where 
a person can be prosecuted under the ordinary 
criminal law, no order of detention can ever be 
passed against him, then with all respect I differ 
from that view because that would render nuga¬ 
tory the provisions of the Preventive Detention 
Act. Cases can be conceived in which the acti¬ 
vities of a person might be of a most dangerous 
type and vet either there may not be evidence 
Enough to secure a conviction or witnesses may not 
be forthcoming for certain reasons. In cases like 
these and others it might not be possible to take 
action under the ordinary law and the detention 
of the person, in exercise of the powers under the 
Preventive Detention Act, may be considered essen¬ 
tial. Or there may be cases in which the deten¬ 
tion of the person is deemed to be more essential 
in the interests of the State. Whether the person 
should be prosecuted under the ordinary law, or 
the Government should exercise their powers under 
the Preventive Detention Act Is a matter for the 
authorities to decide. In 'Maledath Bharathan 
Malvali v. The Commissioner of Police’, 52 Bom L R 
268 .’ to which reference has been made above in 
another connection, an offence had been committed 
by the detenu. It was held that 
"when an offence has been committed, the police 
authorities mav investigate it, in which case they 
must comply with the provisions of the law 
with regard to investigation; or. they may feel 
that the detention of the accused is more essen¬ 
tial in inte-esta of the estate.” 
in which case it would be open to them to detain 
him under the Security Act, but they cannot pur¬ 
sue both the rights at the same time. 


ti2> The order of detention of the applicant 
Is valid and is upheld and this application is dis¬ 
missed. 


(13) CHHATPAR. J.: I 

V.S.B. 


agree. 

Application dismissed. 
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SHAH, C.J. 

Sama Nalhu , Appellant v. Kachara Mavji, 

Respondent. 

Second Appeal No. 89 of 1950, D/- 18-7-1951. 

(a) Civil P. C. (1908), S. 100 — Finding of /act 
— Want ol reasonable and probable cause. 

The question whether there was malice or want 
o/ reasonable and probable cause for the prosecu¬ 
tion is a question of fact, which cannot be gone 
into in second appeal. 2 Sau. L R 1 Foil. AIR 
(J) 1916 Pat. 174 Hot Foil. (Para 2) 

Anno: C. P. C., S. 100, N. 39, 52. 

(b) Tort — Malicious prosecution — Person 
lodging lalse information to police and helping 
police by suborned evidence — Liability. 

Where a person by lodging a false information 
with the police that his money purse was stolen 
misleads the police to send an innocent man for 
trial and also supports the complaint by bringing 
suborned witnesses and even engages a pleader to 
conduct the prosecution , it scarcely lies in his 
mouth to say that the police and not he himself 
was the prosecutor so as to escape from liability 
to pay damages for the malicious prosecution. 20 
All 525 P C Foil. (Para 4) 


(c) Civil P. C. (1908), S. 100 — Finding of I Oft — 
Amount of damages to be awarded Jor malicious 
prosecution is a question of fact — Finding thereon 
is conclusicc in second appeal. (Para 5) 

Anno: C. P. C. f Ss. 100 & 101, N. 28. 51. 

V. G. Hathi, for Appellant; 11. P. Mankad, fvr 
Respondent. 


Cases referred to: 

(Arranged In order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 


31) 25 Bom 332: (2 Bom L R 938 P C) (Pr 2) 

38) 35 Ind App 189: (30 All 525 P C) (Pr 4) 

39) 31 All 333: (1 Ind Cas 760) iPr 5) 

35) 37 Bom L R 468: (AIR (22) 1935 Bom 355) 

(Pr 2) 

49) AIR (36) 1949 Bom 100: (I L R (1949) Bom 
386) 

16) A I R (3) 1916 Pat 174: (1 Pat L Jour 149 

(Pr 2) 

49) 2 Sau L R 1 (Pr 21 

JUDGMENT : This second appeal arises from a 
lit to recover damages for malicious prosecution 
•ought by the respondent-plaintiff against 
>pcllant-dcfendant. the prosecution being lor a 
left of a money purse of the appellant contaln- 
g Rs. 20/-. The appellant’s story was that he 
id others had put up in a Dharamshala at Lati- 
ir. on the occasion of the marriage of tne 
uighter of Bnva Rupdos. nm ni3 
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» lnrsp was stolen while he was asleep, and that <3 1 Assuming however 
pui*se was 51WCI dmntv mnnf»v nurse law or a mixed question 
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the respondent returned the empty money purse 
ten davs later but save no satisiactory rep* 
regarding the moneys and so he complained of 
the theft to the police. The respondents* version 
on the other hand was that the appellant and 
other farmers were at the Dharamshala which 
was near the house of Bava Rupdas. and that as 
Rupdas approached them for help for purchasing 
*hee for his daughter's marriage, the appellant 
gave to Rupdas Rs. 20 - on condition that the 
sum was returned to him from the collection that 
was to be made for helping Rupdas on the occasion. 
It appears that the collection could not be made 
and the sum could not be returned to the appel¬ 
lant, and so alter a fortnight he lodged com¬ 
plaint of theft against the respondent. The ies- 
pondent was acquitted by the Magistrate and after 
the acquittal he filed a suit to recover Rs. 280;- 
comprising of Rs. 80 - for expenses and Rs. 200/- 
as damages alleging that the appellant had no 
reasonable and probable cause for prosecuting him 
and that the prosecution was malicious. The 
appellant denied that it was so, and contended 
that it was the police who prosecuted the res¬ 
pondent and not Tie and for that reason he was 
not liable in damages. The learned trial .Judge 
held that there was no reasonable and probable 
cause for the prosecution, that the charge of theft 
was altogether false and that the prosecution was 
malicious. He also negatived the plea that the 
appellant was not the prosecutor, and passed a 
decree for the full amount. In appeal the learned 
District Judge accepted these findings but reduced 
the quantum of damages to Rs. 100/- and 
modified the trial Court’s decree to that extent. 

(2) In this second appeal Mr. Hathi for the 
appellant has disputed the finding that the com¬ 
plaint had been filed without reasonable and pvo- 
oable cause and was malicious, but this being a 
pure question of fact the finding of the lower 
Courts is conclusive and cannot be questioned in 
second appeal. There is authority for this view 
in a decision of our own High Court in Thakker 
Gokaldas Nanji v. Thakker Dwarkadas Jethabhai', 
2 Sau L R 1 at p. 8. There the finding of the 
two lower Courts was that the respondent cf that 
case was not actuated by any malice against the 
appellant and that he believed in good faith that 
the appellant was or must have been in possession 
of the account books. The question was whether 
in second appeal this finding could be interfered 
with and it was held that on a true construction 
of the Privy Council decision in Testonji Mun- 
cherji v. Queen Insurance Co/, 25 Bom 332, the 
question whether there was malice or want of 
reasonable and probable cause was a question of 
fact which copld not be gone into in Second 
Appeal. The decision of the Bombay High Court 
in ‘Municipality of Ahmedabad v. Panubhai’, 37 
Bom L R 468, was also referred to with approval. 
Mr. Hathi has cited ‘Naik Pandey v Bidya Pan- 

tfll’ A } £ , 19 i 6 F at 174 - There the com- 

plaint of the defendants was found to be false 
and it was held that malice and absence of reason- 
abie and probable cause follow as an inference 

fflI<:/'an f H 0 Hi/ he th findinB that toe com P lal nt was 
false and that these were questions not for the 

w f °n f ecls i on by „ the Jud 8 e as questions of 
law. The Privy Council ruling above referred to 

(25 Bom 332) was there referred to and explained 
but the same ruling has been construed differently 
by our High Court in 'Gokaldas Nanji’s case 1 and 
u re ? pec L ^at view is correct. In any event, 
that being the decision of our own High Court. I 
would prefer to follow it and would hold that the 
question whether there was malice or want of 
and Pf obable cause is a question of 
xact, which cannot be gone into in second appeal. 

1952 8 & U ./8 


(31 Assuming however that it was a question oi 
law or a mixed question of law and fact, there is 
here definite evidence that the complaint was iabe 
to the knowledge of the appellant. As Bava 
Rupdas was poor and had no moneys to purchase 
the necessary articles lor his daughter's marriage, 
the village people had decided to nelp him and tne 
appellant had himself given to Bava Rupdas 
Rs. 20 - in order to enable him to purchase gnee 
lor the occasion. The evidence also shows that 
the villagers were to collect a fund for the pur¬ 
pose lrom which this sum was to be returned 
to the complainant. Bava Rupdas’s evidence is that 
he had spent Rs. 18.- lor the ghee and he re¬ 
turned tne remaining Rs. 2 - to the appellant. 
The story ol theft oi a money purse containing 
Rs. 20 - from I he Dharamshala where the appel¬ 
lant was residing along with other Kanbis was 
thus definitely faise. The appellant's version that 
the respondent had returned the empty purse to 
him alter a few days is also false and witnesses 
Kaku and Sidi who have been examined by the 
appellant on the point have been disbelieved by 
both the lower Courts. It is plain that as the 
money could not be returned to the appellant he 
twisted the fact and made a false accusation o: 
theft against the respondent. There is not the 
slightest doubt that he made .the complaint with¬ 
out any reasonable and probable cause and that 
the complaint was also malicious. 

(4) Mr. Hathi’s next contention is that the ap¬ 
pellant was not the prosecutor in the case, that 
it- was the police who prosecuted the respondent 
and that he was therefore not liable in 
damages. He has cited Dattatraya Pandurang v. 
Hari Keshav’, AIR t36 > 1949 Bom 100 in sup¬ 
port of his contention. There the defendants had 
lodged a first information with the police of a 
theft on which they had laid their suspicion on 
the plaintiff, an employee of their shop. The 
police investigated the offence and arrested the 
plaintiff and on application to the Magistrate the 
plaintiff was remanded in custody. As there was 
no evidence forthcoming to show that the plain¬ 
tiff had committed the offence, the police apolied 
for discharge upon which the bail bond was ‘can¬ 
celled and the plaintiff was discharged. On these 
facts, it was held that the defendants did not pro¬ 
secute the plaintiff and that they had merely laid 
information before the police and that it was the 
police, who after being satisfied that there was 
reason to suspect the commission of the offence 
proceeded to investigate the fact and circumstances 
of the case, and took necessary orders for remand 
which in law they were bound to do. The facts 
of the case were thus altogether different. Even 
so the principle enunciated by their Lordships of 
P ? v l C ° uncil in ' Ga ya Parshad Tewari v. 
Bhagat Singh , 35 Ind App 189, was accepted as 
laying down the correct position in law. The 
lollowmg observations of the Privy Council me 
pertinent: 

"But if the charge is false to the knowledge of 
the complainant, if he misleads the police bv 
bringing suborned witnesses to support It, If he 
influences the police to assist him in sending an 
innocent man for trial before the Magistrate It 
wouMheequBUyimpreper to allow him to escape 
liability because the prosecution has not. tech¬ 
nically, been conducted by him." 

Bhagwati, J„ has accepted this as the correct 
method of approach and It was because in 
the Bombay Case the defendant had not gone 
beyond giving what he believed to be the coK 
in onnat on to the police, and the police withoS 
fuither interference on his part, thought fit to 
prosecute, that the defendant was held not liable 
for damages for the prosecution. The facts here 
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are otherwise. The appellant has here made a 
false complaint charging the respondent with the 
theft of the money purse when in actual fact he 
had himself given the sum to Bava Rupdas in 
order to enable the Bava to purchase ghee. If 
that is so, his complaint of theft could not be any¬ 
thing but false; and if by lodging false informa¬ 
tion and by misleading the police he made the 
police to send up an innocent man for trial be¬ 
fore the Magistrate, he cannot be heard to say 
that the police and not he was the prosecutor. He 
himself gave evidence at the trial and tried to 
support the complaint by suborned witnesses and 
even engaged a pleader to conduct the prosecu¬ 
tion. In the circumstances it scarcely lies in his 
mouth to say that he did not prosecute the res¬ 
pondent. The contention is unsustainable, and 
he must be held liable in damages for false and 
malicious prosecution. 

, (5) The question of the amount of damages is a 
question of fact and it is not open to the High 
Court to interfere with it in second appeal 4 Mt. 
Dhuman v. Abdullah Khan’, 31 All 333. Assum¬ 
ing, however that the question was open for con¬ 
sideration, the sum of Rs. 100/- awarded by the 
lower appellate Court is perfectly reasonable and 
there is no valid reason to reduce it. 

(6) The appeal fails and is dismissed with costs. 
K.S. Appeal dismissed. 


A. I. R. 

G. 3. Joshi, for 
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SHAH, C. J. 

Sunderji Bhanji and another, Appellants v. 
Glianchi Isa Raja, Respondent. 

Second Appeal No. 138 of 1950, D/- 18-7-1951. 

(a) Civil P. C. U908), O. 41 R. 33 — Applic¬ 
ability to single plaintiff or defendant not filing 
appeal or cross-objection. 

The general principle is that a decree is binding 
on the parties to it, until it is set aside and as an 
ordinary rule an appellate Court must not reverse 
or vary a decree in favour of a party who has not 
preferred any appeal or cross-objections against it, 
and this general rule holds good notwithstanding 
the provisions of O. 41 R. 33. Tr.e power conferred 
by the said rule witi ordinarily be confined 
to those cases where as a result of the in¬ 
terference in favour of the appellant, further in¬ 
terference with the decree of the lower Court be¬ 
comes necessary in order to adjust the rights of 
the parties or in order to avoid inconsistent or con¬ 
tradictory decrees. The rule docs not apply to a 
case of a single plaintiff or defendant because to 
apply it would mean that the trial Court's decree 
can be reversed or modified on an appeal filed by 
the other party even though the party himself has 
not filed an appeal or cross-objection and it would 
mean injustice to the party appealing. AIR (22) 
193 5 Nag 243, Rel. on; AIR (17) 1930 Mad 707 

Disting. 4) 

Anno: C. P. C., O. 41 R. 33 N. 6. 

(b) Partnership Act (1932), S. 13(c) - Interest 

after dissolution. ....... 

The right to interest on capital contributed by 
one of the partners even when there is stipulation 
for payment of such interest ordinarily ceases at 
the date of dissolution and in taking of accounts 
between the parties no interest under this head can 
be allowed after dissolution. It is only out of the 
profits, if any, that the capital-contributing-part- 
ner can be expected to take his stipulated interest 
under S. 13(c). The law may recognise an excep¬ 
tion to this rule where the contract expressly pro¬ 
vides for payment of interest regardless of profits. 
AIR (24) 1937 Bom 81 and AIR (27) 1940 Mad 505, 
Rel. on. 5 > 

Anno: Partnership Act, S. 13 N. 3. 


H. p. Mankad, for Appellants 
Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred in 
comes after the Indian Cases). 

' 37) A IR (24) 1937 Bom 81: (167 Ind Cas 208) 

l’30) AIR (17) 1930 Mad 707: U23 Ind Cas l 39) 5) 

C40) AIR (27) 1940 Mad 505: (190 Ind Cas 748) 

C35) AIR (22) 1935 Nag 243 : 058 Ind Cas 576) 5> 

JUDGMENT: This second appeal arises^rom 
a suit for taking accounts of a partnership. The 
suit was instituted by the plaintiff Isa Raja alleg¬ 
ing that he and the defendants carried on business 
in partnership in certain commodities in Samvat 
years 1985 to 1988, that while the defendants con¬ 
tributed the capital he was a working partner, and 
that while he had a seven anna share in the part¬ 
nership till Samvat 1987, in 1988 both partners 
had an eight anna share in it. He alleged that 
the partnership had been dissolved and he prayed 
for accounts of the dissolved partnership. The 
defendants admitted the fact of the partnership, 
but denied that the plaintiff’s share was increased 
to eight annas in 1988 and contended that it was 
seven annas till the end. They contended that 
accounts of the years 1985-1986 and 1987 had been 
duly settled and both parties had accepted them 
and that they could not be reopened. They dis¬ 
puted certain transactions of the partnership and 
claimed that by virtue of an agreement they were 
entitled to interest at 12 per cent on the capital 
advanced by them to the partnership. 

(2) The learned trial Judge held that the part¬ 
nership had been dissolved on the closing of the 
business in St. 1988, that the accounts had been 
settled as alleged and that the shares of the part¬ 
ners were as stated by the defendants. He also 
held that the defendants were entitled to claim 
interest even after the date of dissolution and till 
the date of realisation. After going into the various 
contentions of the parties, the learned Judge pass¬ 
ed a preliminary decree and appointed a com¬ 
missioner to take accounts of the partnership in 
the manner directed by him. In appeal by the 
plaintiff, the learned District Judge varied the said 
preliminary decree and laid down the directions 
according to which the commissioner was to take 
accounts. It is unnecessary to detaff the several 
modifications made and the directions given by 
the learned Judge in his decretal order, except to 
state that in the opinion of the learned Judge there 
was an agreement as regards interest and by virtue 
thereof the defendants were entitled to interest 
on their capital up to the date of realisation. In 
that view the learned Judge varied the lower Court s 
order by which interest was allowed only up to 
the date of dissolution and awarded it till the date 
of realisation. He felt that interest should nave 
been allowed by the trial Court at the rate of l- 
per cent but as the defendants had not filed an 
appeal or cross-objections he maintained the tria 
Court’s order as to the rate of interest. 

(3) In this appeal filed by the original defena- 
ants two points have been urged the first of wn c 
relates to an item of Rs. 201 - 10-6 and it arises ^ 
this way. 34 bales of cotton belonging r to (he ! suit 
partnership were sent to one CbatrabhuJ Jeram 
for sale at Bombay. The defend ants drew a hu nd 1 
of Rs. 3400/- on the said Ghlia rabhu against llie 
34 bales of cotton It is admitted that the price 
o? Ke said bales” wi Rs. 3198-5-6 only and it » 
also admitted that the actual sum recehedby the 
partnership for the price of the said bales was 
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Rs 3198-6-6 and not Rs. 3400/-. The partnership 
was not concerned with the balance of Rs. 201/- 
^id £ as much as it had received only the price 
$ the bales viz.. Rs. 3198-5-6. As the defendants 
failed to return the sum to Chaturbhuj, Chacra- 
bhui filed a suit and obtained a decree against 
them The suit partnership was not a party to 
that suit and the decree did not affect the partner¬ 
ship at alL The defendant’s contention is that as 
the sum was payable by the partnership the plain¬ 
tiff is bound to contribute his share thereof, but 
on the face of it the contention is untenable for 
the simple reason that the partnership has not, in 
fact received the sum and, on the contrary, it *s 
the’defendants who have received it. Evidently 
the partnership cannot be held responsible for it 
merely on the ground that Rs. 3400/- were sent 
by ChatrabhuJ against the 34 bales of cotton. 
Strictly speaking this latter is not a correct state¬ 
ment because Chatrabhuj simply honoured the 
hundi of that sum, and he never intended to pay 
nor did pay the entire sum as the price of the 34 
bales. In any case the partnership has received 
Rs. 3198-5-6 and the plaintiff’s liability, if any, cun 
extend to that sum and not further and this con¬ 
tention of the defendants has been properly re¬ 
jected by the lower appellate Court. 

(4) The next contention is that the lower appel¬ 
late Court should have awarded interest at 12 
per cent in exercise of its powers under O. 41, r. 
33 Civil Procedure Code. The learned Judge has 
held that the trial Court was not right in award¬ 
ing interest at C per cent in the face of an agree¬ 
ment to pay interest at 12 per cent, and this view 
of the lower appellate Court appears to be correct. 
However, as the defendants had not filed any cross¬ 
objections the learned Judge could not enhance 
the rate of interest. Mr. Joshi for the respondent- 
plaintiff has urged, relying on a decision in ’Nara- 
simham v. Narasinga Rao\ AIR (17) 1930 Mad 
707, that on this point no second appeal lies. It 
was there held that the refusal of the lower ap¬ 
pellate Court to act under O. 41, r. 33 which is not 
preparatory but is discretionary is not an error 
ot law with which the second appellate 
Court is bound to interfere. The decision how¬ 
ever does not go to the length urged for by Mr. 
Joshi and it simply decides that the provisions of 
O. 41, r. 33 being discretionary the lower appellate 
Court had the power to refuse to exercise that dis¬ 
cretion, and that such a refusal did not amount 
to an error of law, which required to be corrected 
in second appeal. It does not lay down that no 
second appeal lies altogether. I will therefore 
assume, for the present purpose, that a second 
appeal lies and will reserve my decision on the 
point raised to an appropriate occasion in future 
Mow the general principle is that a decree is bind¬ 
ing on tlie parties to it, until it is set aside and 
as an ordinary rule an appellate Court must not 
reverse or vary a decree in favour of a party who 
ias not preferred any appeal or cross-objections 
against it ; and this general rule holds good not¬ 
withstanding the provisions of O. 41 r. 33 The 
power conferred by the said rule will ordinarily 
oe confined to those cases where as a result of the 
interference in favour of the appeUant. further 
interference with the decree of the lower Court 
oecomes necessary in order to adjust the rights 
of the parties or in order to avoid inconsistent or 
contradictory decrees. In ‘Mohommad Hussain v 
Islamiya Madarosa’, A.I.R. (22) 1935 Nag 243 it 
was held that; 6 * 

"the object of this new rule (O. 41, R. 33) is to 
enable the Court to do justice between the parties 
where the strict application of the previous rule 
might result in conflicting decrees or result in 
actual Injustice. It is certainly not intended in 


to allow one against whom an appeal has been 
preferred and who ha* himself not preferred an 
appeal against that part of the judgment which 
was not in his favour, to argue in the appellate 
Court as if he had preferred an appeal, without 
any payment of court-fee.” 

With respect I agree with that view. Under the 
rule the appellate Court has the power to pass 
any suitable decree or to make any suitable order 
as the circumstances of the case may require, and 
this the appellate Court can do even where the 
appeal is preferred against a part of the decree, 
and the Court has aiso the discretion to exercise 
that power in favour of all or any of the respon¬ 
dents or parties although such respondents or parties 
may not have filed any appeal or cross objection. In 
my judgment the rule aoes not apply to a case 
oi a single plaintiff or defendant because to apply 
it would mean that the trial Court’s decree can 
be reversed or modified on an appeal filed by the 
other party even though the party himself has not 
filed an appeal or cross-objection and it would mean 
injustice to the party appealing. The party pre¬ 
ferring the appeal does so against the decree which 
has gone against him and it will be unfair to the 
appellant to pass a decree in respondent’s favour 
in respect of matters which do not embrace the 
appeal and against which the respondent has not 
taken any steps. The lower appellate Court was 
therefore right in refusing to exercise its discretion 
in favour oi the defendants in the matter of the 
rate of interest. No other ground is urged in the 
appeal. 

(5) The respondent-plaintiff has filed cross-ob¬ 
jections but of these only one has been pressed 
at the hearing, and that relates to the order re¬ 
garding interest. The trial Court has allowed in¬ 
terest on the capital till the date of dissolution, but 
the lower appellate Court has awarded the same 
up to the date of realisation on the ground that 
there was a specific agreement between the parties. 
Now as to awarding interest on capital advanced 
it was held in ‘Motilal Chimanram v. Sarupchond’, 
A. I. R. (24) 1937 Bom 81, that in the absence of an 
agreement no interest would run on the capital 
account of each partner after dissolution. The 
decision in ‘Somasundaram v. Sevugan Chattiar’, 
A.I.R. (27) 1940 Mad 505, is to a similar effect, 
viz., that the right to interest on capital contribut¬ 
ed by one of the partners even when there is stipu¬ 
lation for payment of such interest ordinarily 
ceases at the date of dissolution and in taking of 
accounts between the parties no interest under this 
head can be allowed after dissolution. It is only 
out of the profits, if any, that the capital con¬ 
tributing partner can be expected to take his stipu¬ 
lated interest under Section 13(c) of the Indian 
Partnership Act. The law may recognise an ex¬ 
ception to this rule where the contract expressly 
provides for payment of interest regardless of 
profits. The learned District Judge has here held 
that there was an express agreement between the 
parties not only to pay interest but to pay it till reali¬ 
sation. No doubt there are certain admissions of tile 
plaintiff that there was an agreement to pay in¬ 
terest on the moneys advanced by the defendants 
but the admissions are that the interest was to be 
paid till the date of the sale of the goods and not till 
the final realisation of the defendants* sum. I have 
read the relevant portions of the plaintiff's evid¬ 
ence, and in my judgment they do not constitute 
any agreement to pay interest till the realisation 
of the sum. The defendants do not themselves 
speak of any such agreement. In the circumstances 

2L t 2S l & U 2 s wf r awardin S interest at 6 per 
cent till the dissolution of the partnership is cor- 

rect and must be upheld. I therefore allow the 
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cross-objections to this extent and restore the trial 
Courts order allowing interest at 6 per cent on 
.*ie capital subscribed by the defendants to the 
partnership till the date of the dissolution of the 
partnership. The remaining cross-objections are 
not pressed and are dismissed. 

(6) In the result the appeal is dismissed with 
costs. Cross-objections are allowed to the extent 
stated above and the remaining cross-objections are 
dismissed. Parties to bear their own costs of the 
cross-objections. 

D.H. Appeal dismissed; Cross objections partly 

allowed. 

A. I. R. (39) 1952 SAURASHTRA 20 (C. N. 9) 
CHHATPAR, J. 

Bai Hirubai Kanji, Appellant v. Darji Girdhar 
Keshav and another , Respondents. 

First Appeal No. 70 of 1950, D/- 30-6-1951. 


vL? Vh U x h ° wever > alle S*d that in Febrn- 
t*' 1948 ’ th f P lain t»ff who was residing at Bom¬ 
bay, came down to Veraval and staved for two 
months for the prosecution of the suit but no 
pi ogress was made; even her evidence was not 
recorded. The suit ultimately came for hearing on 
25th June 1948. She is alleged to have arrived at 
Veraval in the evening of that date, while the suit 
was dismissed during the early part of the day as 
she was not present. On 2-7-48, the plaintiff ap¬ 
plied to the trial Court for restoration of the suit 
under Order IX Civil Procedure Code. This appli¬ 
cation was dismissed on 1-4-49. Against this order 
the plaintiff filed an appeal to the District Court' 
Junagadh which allowed the appeal bv an order 
dated 27-4-49 and restored the suit to the file setting 
aside the order of dismissal by the trial Court. 
Against this order of the District Court, the defen¬ 
dants filed a revision application to the High Court 
on 20-2-50. This application was heard by Jhala 
Limitation Act (1908), Ss. 5 and 14 — Sufjicient J- on 23-6-50; it was allowed, the learned Judge 
cause — Appeal — Existence oj circumstances con- holding that the order of dismissal of the suit by 
lemplated by S. 14, ij ground )or excusing delay. //the trial Court should be considered as an order 
Although S. 14 is not directly applicable to ap- [I under Order XVII?, rule 3, Civil Procedure Code, 
peals, the principles underlying it, on grounds oj ''and that an appeal lay directly from that order as 
equity should be applied to appeals in considering a decree, implying that the procedure of setting 


an application under S. 5. The existence of cir¬ 
cumstances contemplated by S. 14 consequently can 
oe regarded as a ground jor excusing the delay 
caused by the wrong proceedings, and a sujjicicnt 
cause for the delay within the meaning oj S. 5, it 
being assu7ned that the party would be deemed to 
have acted with reasonable diligence where such 
circumstances existed. AIR (4) 1917 P C 156; AIR 
(5) 1918 P C 135 and AIR (24) 1937 P C 276, Rel. on. 

(Paras 2, 3) 

Anno: Lim. Act, S. 5 N. 9; S. 14 N. 6. 

G. B. Joshi, jor Appellant; T. U. Mehta, jor 
Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) 

(18) 45 Cal 94: (AIR (4) 1917 PC 156) (Pr 2) 
( 18) AIR (5) 1918 P C 135: (43 Bom 376) (Pr 2) 
('37) AIR (24) 1937 PC 276: (31 Sind LR 672) 

(Pr 2) 

(’26) AIR (13) 1926 All 252: (91 Ind Cas 865) 

(Pr 5) 

( 88) Karm Bakhsh v. Daulat Ram, (183 Pun Re 
1888 FB.) (Pr 2) 

(33) AIR (20) 1933 Lah 541: (14 Lah 206) 

(Pr 5) 

C01) 25 Mad 166 (Pr 5) 

(37) AIR (24) 1937 Mad 357: (I L R (1937) Mad 
161 ) (Pr 4) 

C42) AIR (29) 1942 Mad 170: (201 Ind Cas 84) 

(Pr 5) 

C44) AIR (31) 1944 Oudh 193: (216 Ind Cas 107) 

(Pr 5) 

C30) AIR (17) 1930 Pat 307: (129 Ind Cas 660) 

(Pr 5) 


aside the order of dismissal ol the suit by an ap¬ 
plication to the trial Court under Order IX Civil 
Procedure Code was improper. The learned Judge 
observed as under: 

“The first order of the trial Court dismissing the 
y suit was definitely under Order 17, Rule 3, Civil 
Procedure Code, an adjournment was specifically 
granted at the instance of the plaintiff for pro¬ 
duction of her evidence. She omitted to do so 
and the case was dismissed. Naturally, the order 
came under Order 17, rule 3, Civil Procedure 
Code, and the proper course was to file an appeal 
to the lower appellate Court. The omission to 
do so has been due to an honest mistake on the 
part of the plaintiff. Misapprehension on the 
part of the trial Court also was partly responsible 
lor it: Thus it is possible that the plaintiff 
might get the benefit of Section 5 of the Indian 
Limitation Act, but that is a matter within the 
province of the lower appellate Court. It is, how¬ 
ever, certain that the order of restoration under 
the circumstances passed by the lower appellate 
Court is definitely irregular and in a way without 
jurisdiction. It cannot be maintained.” 

Pursuant to this order of this, Court, the applicant 
has now tiled an appeal to this Court on 26-9-1950, 
as the amount involved in the suit is more than 
Rs. 5000/-. Along with the appeal the applicant 
has filed an application under Sec. 5 of the Indian 
Limitation Act for condoning delay, as the appeal 
is from the decree of the trial Court dated 25th 
June 1948, on which date the plaintiff's suit was 
dismissed by the trial Court. The present appeal 
has been presented on 26th September, 1950. 

(2) The question now before me is whether 
under the circumstance of the present case, I 


ORDER: This is an application under Section should condone the delay. The applicant has tiled 
of the Indian Limitation Act to condone delay flier own affidavit stating that at the time of tne 
presenting an appeal on 26-9-50 from the decree order of Jhala J. on 23-6-50. she was at Bombay 

and thereafter she went to Veraval to await the 
receipt of the order. After she got a copy of the 
order, she went to Junagadh probably being mis¬ 
led by the observations of Jhala J. that die ap¬ 
peal lay to the lower appellate Court i.e. the District 
iCourt, Junagadh. At Junagadh she was advised 
I by lawyers that the appeal should be filed at Kaj- 
Jkot in the High Court. She 
to Rajkot but was told that she will ha\e to^ pay 
ad valorem Court-fees on the amount of the claim, 
and as she had no money tnen f> she *™d to send 


in presenting an appeal 
of the Civil Judge, Veraval, dismissing the appli¬ 
cant's suit on 25-6-1948. It arises out of the follow¬ 
ing facts: The applicant had filed a suit in (he 
Court of Veraval for recovery of Rs. 7000/- being 
the value of certain trust property comprising 
goods, money, gold ornaments etc., in the posses¬ 
sion of the opponents — defendants — which pro¬ 
perty was claimed by the plaintiff to be hers. The 
suit was filed on 8-5-47; a written statement was 
filed on 14-6-47; issues were framed on 14-8-47; 
owing to the partition of India just about that 


owing to the partition of India just about that ‘and as she nad no 

time and the tragic disturbances which occurred : for it from Bombay. This too., 'jmeand ** t * a j° 
soon thereafter, it seems the suit could not pro- ?she could not file the appeal till .o-y-ou. riimu 
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facie it may appear that the delay of about three 
months after the date of Jhala J.'s order oil 23-6- 
50 was much too great to be condoned under Sec¬ 
tion 5 of the Indian Limitation Act but the learned 
Advocate for the applicant has relied upon certain 
rulings of the Privy Council, which seem to in¬ 
dicate that although the provisions of Section 14 
ol the Indian Limitation Act are not directly ap- 
n iirahte t o appeals, the equity underlying the 
principles of the Section should be applied and) 
the entire period that she was prosecuting proceed-) 
ings in good faith in a Court of wrong jurisdiction 
should be excluded, and if this is done, there is, 
delay of only one day which under the circum-/ 
stances of the case, should be condoned, as the 
unfortunate plaintiff has been tossed from one 
Court to another to seek her remedy. The learn¬ 
ed Advocate for the applicant claims that the; 
period from 26-6-48 to 23-6-50 should be excluded* 
from computing the period of limitation prescribe 
ed for the appeal to the High Court and deducting i 
further the lour days spent in obtaining certified. 
copies of the judgment and decree, the appeal 
would be considered to have been filed on the 91st 
day, there being a delay of one day only. The 
first Privy Council ruling relied upon is the case 
of ‘Brij jndar Singh v. Kanshi Rain’, 45 Cal. 94 
where it was held that for the exercise of the 
judicial discretion allowed by Sec. 5 of the Limita¬ 
tion Act, to admit for sufficient cause an appeal 
which would be otherwise barred as being out of 
time, the true guide was whether the appellant 
had acted with reasonable diligence in the prosecu* 
tion of his appeal and he ought to be deemed to 
have so acted where after deducting- the time spent 
in prosecuting with due diligence a proper appli¬ 
cation for review of judgment, the period between 
the date of the decree appealed from and the date 
of presenting the appeal does not exceed the period 
prescribed for preferring in appeal. This case was 
referred to in the case of ‘Sunderbai v. Collector' 
of Belgaum’ A.I.R. to) 1918 P.C. 135, where it was 
held: 

"Where an appeal was presented in a wrong. 
Court owing to mistaken legal advice, but later} 
on it was presented in a right Court and it was* 
then time barred, the time which was spent in 
the wrong Court may be excused." 

These two rulings of the Privy Council have been 
applied in the case of ‘Rajendra Bahadur Singh 
v. Rajishwar Bali', A.I.R. (24) 1937 P. C. 276,| 
wherein their Lordships of the Privy -Council 1 
observed: 

"They are of opinion that in applying Sec. 5 to 
such a case as the present, the analogy of Sec¬ 
tion 14 (which applies only to suits) is an argu¬ 
ment of considerable weight." 

These three Privy Council rulings seem to lny 
down that although Sec. 14 of the Limitation Act 
is not directly applicable to appeals, the principles 
underlying it on grounds of equity should be appli¬ 
ed^ appeals in considering an application under 
[Section 5 of the Limitation Act. The existence of cir4 
cumstances contemplated by Sec. 14 has consequent- 
iy been regarded as a ground for excusing the delay 
caused by the wrong proceedings, and a sufficient 
cause for the delay within the meaning of Section! 
d of the Limitation Act it b eing assumed that the 
party would be deemed KrUaTe-acted with reason¬ 
able diligence where such circumstances existed 
IiHBrij Indar Singh’s case’, the Privy Council cited 
with approval the following observations of the 
Pull Bench of the Punjab Chief Court in ’Harm 
Baksh v. Daulat Ram’, 183 P R 1888: 

“we think further that he ought ordinarily to be 
deemed to have acted with reasonable diligence 
where the whole period between the date of the 
^decree appealed against and the date of present¬ 


ing the appeal does not, after excluding the time 
spent in prosecuting with due diligence a proper 
application for review of judgment, exceed the 
period prescribed by law for preferring an appeal. 

These observations seem to imply that an appel¬ 
lant would be entitled to exclusion of time for the 
period he was pursuing in good faith another le^ 
medy in another Court which had in fact no juris* 
diction. 

(3) In the present case, there is not the slight 
doubt that the applicant was bona fide pursuing 
her remedy in the trial Court when she filed an 
application under Order IX, Civil Procedure Code, 
for setting aside the order of dismissal of the suit; 
she actually got the relief in the appeal to the 
District Court and thereafter it was only when a. 
revision application was filed against the order of 
the District Judge that it was held by the High 
Court that this remedy pursued by her was im¬ 
proper and that she should have filed an appeal 
directly from the decree to the higher Court. Jhala 
J. has specifically mentioned in his order that there 
was an honest mistake on the part of the applicant. 
There was also a misapprehension on the part of 
the trial Court and the District Court and that 
the applicant might be entitled to the benefit of 
Section 5 of the Limitation Act. There is no doubt, 
therefore, that the conditions of prosecuting with 
due diligence in good faith proceedings in a wrong 
court required by Section 14 of the Indian Limita¬ 
tion Act were complied with. 

(4) Mr. T. U. Mehta, th* learned Advocate for 
the opponents has contended that the time which 
should be excluded should be from 2-7-48 which 
is the date of the application under Order IX. 
Civil Procedure Code, for setting aside the order 
of dismissal to the date of Jhala J.*s order, that is 
23/6/50, and that she shouia not get exclusion of 
tune irom 26/6/48 to 1/7/48; but I am of opinion 
that this period should also be excluded, as it 
should be assumed that she was pursuing her 
remedy during this period also, as law gives her 
30 days’ time to file an application for restoration 
of the suit. In this view, I am supported bv analogy 
by observations in the case of ’Pusapati Simhadri- 
raju v. Unlimited Aryan Bank, Vizagapatam*, AIR 
(24) 1937 Mad 357. I am, therefore, of the opinion 
that the applicant should get benefit for this period 
also. 


(5) The learned Advocate for the opponents has 
further contended that since the provisions of Sec. 
14 are not directly applicable, and that as in deal¬ 
ing with an application under Section 5 of the 
Limitation Act the Court has tb consider whether 
there is sufficient cause the applicant should ac¬ 
count for everyday’s delay in presenting the appeal 
after she came to know of the correct forum in 
which she should file it. He consequently argued 
that the applicant has not sufficiently accounted 
for the delay from 23-6-50 to 26-9-50. He contends 
that it was the duty of the applicant to file her 
appeal immediately after 23-6-50 and that as she 
has taken more than three months to do so. 
it could not be said that she had 
acted with due diligence. There are no doubt 
certain rulings of some Courts which lend colour 
to this contention; (See ’Ram Rup v. Naik Ram’ 
A.I.R. (13) 1926 All 252, 'Kichilappa Naicker v 
Ramanujam Pillai’, 25 Mad 166, while others hold 
differently on the basis of exclusion of time in pur- 
suing a wrong remedy. (See 'Ghulam Mahomed v. 
Usman’. AIR (20) 1938 Lah 541; *Noor Bea v 
Abdul Rahman’, AIR (31) 1944 Oudh. 193; ’divan 
Ram Ram Chunder v. Hazarilal Bhacat' atr 
( 17) 1930 Pat. 307; ’Kayambu Plllal v Court o^ 
Wards’ AIR (29) 1942 Mad 170). In my opinion 
the Privy Council rulings referred to above seem 
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to lay down that the equity underlying Sec. 14 cf 
the Limitation Act should be applied to its fullest 
extent and that the time taken in diligently pur¬ 
suing a remedy in good faith in a wrong Court 
should be excluded. On principle also, I do not 
see any reason why a distinction should be made 
between a case where Sec. 14 is directly applicable 
and a case where its principles are applied on 
grounds of equity. The rule laid down in Sec. 
14 is itself based on principles of equity that the 
bar of limitation should not come in the way of a 
litigant who has been diligently pursuing his re¬ 
medy in good faith in a wrong Court. I am, there¬ 
fore, of opinion following the Privy Council rases 
referred to above that the applicant is entitled 
to the exclusion of time for the entire period from 
the date of the decree to the date of Jhala J.'s 
order. If this time is excluded there is delay of 
only one day. Considering the peculiar circum¬ 
stances of this case that the plaintiff was resid¬ 
ing at Bombay and she had to come to Veraval 
first and thereafter to seek her remedy in the 
Court at Junagadh and thereafter she had to de- 
lend a revision application in the High Court, 
which passed an order wrongly indicating the 
Court of the District Judge as the forum of appeal, 
in consequence whereof she had to run upto Juna¬ 
gadh and thereafter she had ultimately to come to 
this Court, I am of opinion that the delay of one 
day may well be excused in the present case. I 
therefore grant the application under Section 5 
of the Limitation Act condoning the delay and 
order that the appeal be taken on the Register 
and submitted for orders in due course. In the 
peculiar circumstances of the present case, I make 
no orders as to costs of this application under 
Section 5 of the Limitation Act. 

V.B.B. Application allowed. 

A L R. (39) 1952 SAURASHTRA 22 (C. N. 10) 
SHAH, C. J. AND CH HAT PAR, J. 

Jasvantsinhji Bapubha and others, Accuscd-Ap - 
•plicants v. Gordhandas Dhanji Malaviya, Com¬ 
plainant-Opponent. 

Criminal Revn. Appln. No. 42 of 1950, D/- 11-7- 
1951. 

(a) Penal Code (I860), Ss. 378, 441 — Questions 
of title and past possession — Relevancy. 

In a case of theft of crop and criminal trespass 
question of title and of past possession will incid¬ 
entally arise and cannot be ignored altogether. 
They become relevant for the purpose of appreciat¬ 
ing the evidence of the present possession of the 
land. A.l.R. (31) 1944 Pat. 274 Rel. on. (Para 2) 

Anno: Penal Code S. 378 N. 11, 22; S. 441 N. 20. 

(b) Penal Code (1860), Ss. 378, 441 — Bona fide 
claim of right. 

Where there is a bona fide dispute as to the 
rights of the parties however high-handed their 
action might be, the accused cannot be convicted 
of theft or criminal trespass. The dispute may 
best be decided in a Civil Court and it will be im¬ 
proper to convict the accused of criminal trespass 
and theft, if acting under such a bona fide belief, 
they removed the crops on the land. A IR (4) 1917 
Cal 648, A. I. R. (37) 1940 Pat. 588, A.l.R. (37) 
1950 Orissa 196 Rel. on. (Para 4) 

Anno: Penal Code, S. 378 N. 9, 11; S. 441 N. 5. 

J. N. Boghani, for Applicants — C. N. Shah, Ad¬ 
vocate General, for the State — M. 11. Parekh, for 
Opponent. 

Cases referred to: 

( Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

(17) 44 Cal 66 : (AIR (4) 1917 Cal 648 : 17 Cri 

L Jour 456) (Pr 4) 


A. LB. 

( 50) AIR (37) 1950 Orissa 196: (51 Cri L J 1333 ) 

C40) AIR (27) 1940 Pat 588: (41 Cri L Joii^Iosi 

(44) AIR (31) 1944 Pat 274: (46 Cri L Jour^) 

(Pr 2) 

SHAH, C. J.: This is an application in revi¬ 
sion against an order of the Additional Sessions 
Judge, Gondal, setting aside an order of discharge 
passed by the First Class Magistrate of Upleta and 
directing the said Magistrate to make further en¬ 
quiry and reconsider the case against the accused 
Accused No. 1 Jasvantsinhji is the father-in-law 
of the Darbar of the Dhank Jagir in Gondal ond 
the present Kamdar of the Jagir, and accused 
Nos. 2 & 3 are the servants of the Jagir. The 
complainant Gordhandas is an ex-Kamdar of the 
Dhank Jagir and his father Dhanji Odhavji too 
was the Kamdar of the said Jagir. He claimed 
that survey Nos. 154, 317 and 331 of the Jagir and 
another field survey No. 119 were given in ‘Jiwai’ 
to his father Dhanji by the then Darbar Vakhat- 
sinhji in Samvat year 1956 and on Dhanji’s death 
the grant' was renewed in favour of the com¬ 
plainant in Samvat 1969. He alleged that by a 
writing dated January 25, 1927 the present Darbar 
Harischandrasinhji renewed the grant in his favour 
giving in perpetuity survey Nos. 154, 317 & 331 in 
•jivai', that he was in possession of and was taking 
the income, meaning the 'Rajbhag' of the said three 
fields, since then, and that on 11th March 1949 
the three accused unauthorisedly entered survey 
No. 154 and forcibly removed three bags of rouud- 
nut from the produce of the land, and thereby 
committed offences of theft and criminal tres¬ 
pass. The accused were charged with these off¬ 
ences and after an elaborate enquiry the learned 
Magistrate discharged them holding that the com¬ 
plainant had failed to prove his present posses¬ 
sion of survey No. 154, and that the removal of 
the ground-nuts did not constitute offences of cri¬ 
minal trespass and theft. The complainant hav¬ 
ing applied in revision to the Sessions Court, the 
Additional Sessions Judge, Gondal, held that the 
approach of the learned Magistrate to the questions 
is dispute was wrong in asmuch as he had laid 
undue stress on the question of title and of past 
possession and had thereby confused the real issue. 
He therefore remanded the case for further en¬ 
quiry and for a reconsideration of the evidence 
from the point of view as to in whose actual or 
constructive possession survey No. 154 was at the 
time of the removal of the ground-nuts. 

(2) Now so far as the learned Magistrate is con¬ 
cerned, he has written, on the whole, a well con¬ 
sidered judgment, which fact even the Additional 
Sessions Judge concedes, and although at times 
his expression of certain views is not quite ap¬ 
propriate, he has shown a clear grasp of the real 
point at issue, and has definitely held that the 
complainant had failed to prove his possession 
of survey No. 154 in Samvat 2005 the year in dis¬ 
pute, and that his present possession not having 
been established, no offence was made out. It is 
true that he has considered at some length the 
history of the dispute and the title claimed by the 
complainant and his past possession, but that has 
not really affected his final judgment. Admitteoi} 
the complainant is not in actual possession of 
land, and he is entitled, even according to ms own 
case, to receive a share in the income * a . 

from the tenant. Survey No. 154 is c . uliva ^ H ^ 
Meghji Bhana, and although the material q« es “on 
will be as to whether Meghji cultivated the land 
on behalf of and as a tenant of the complainant 
in Samvat 2005, questions of title andi of a past 
possession will incidentally arise, though in * 
secondary manner. They become relevant for th 
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^ nrPQPnf in arriving at the conclusion, and it is unneces- 

urpose of appreciating the evidence a £ctnite sary to enter into any detailed examination of the 

ossession of the land and Je learned Magistrate ^ and ^ wm be sumcienC t0 observe that, 

fas justified in looking at them from tip Qn the whole> i lis appreciation of the evidence is 


P ras ju5uucu ii* D -. - on the whole, his appreciation oi tne evidence is 

f view. . . proper. Meghji Bhana who was the best witness 

It was held in ‘Harihar Narain Singh v. Bansey say wbose tenant he was and to whom he pave 
Singh’, A I E (31) 1944 Pat 2/4, that the mcome an a in what manner has not been 

“in a case of theft of crops from a field, generally examined, and the explanation lor the omission, 

speaking the question who grew the crop is the V iz., that he was originally charged with these 

first matter to look to, but it is not the only offences along with the present accused in iin¬ 
ching in all cases. The question of title though convincing, because no process was issued by the 

secondary is relevant and so is the state of cvi- Magistrate against Meghji and there was nothing 

dence as regards past possession." t to prevent the complainant from calling him as 

(These questions therefore become relevant thougn a witness. On the evidence in the case and having 

incidentally and cannot be ignored altogether. regard to all the relevant facts, the learned Magis- 

(3) Survey Nos. 154, 317 and 331 were granted trate was justified in holding that the com- 

in 'jiwai* by the late’ Darbar Vakhatsinhji to the plaintiff's possession in Samvat 2005 had not been 

complainant’s father Dhanji Odliavji, by a docu- established and that no offence of theft and crinii- 

ment dated Shravan Sud 11 of Samvat 1956, under na 1 trespass had been made out. 


which the grant was to enure till Dhanji loyally 
and faithfully served the Darbar as a Kamdar 
(Exhibit 10). By the document of Samvat 1969 
corresponding to 1913 A. D., the grant was renewed 


(4) It appears to me quite clear that there is 
in this case a ‘bona fide dispute as to the rights 
of the parties, and if the accused believed bona 
fide’, which it seems they did, that the com- 


by Darbar Vakatsinhji to the plainant can claim a shve ofthe income oitlVe 

the same terms. However, the complainant relies lands provided and onlv so Ions? as ho worked as 
on a writing dated 25th January 1927 (correspond- he K amdai of the Sir however hi-h handed 
ing to Samvat year 1983) which is in the shape of heir acUon might be they couTd not be conv cted 

a letter written by Dansinhji, father of the present theltS «5nInal' tresoass it IVho n 

Darbar addressed to the complainant which men- iifan Ali v Emnernr' 44 P r^i h ld 

tions ‘inter alia 1 that the possession of three survey A “ aa AU v ' • 44 Cal 66 . that 


Nos. 154, 317 and 331 was handed over to the com¬ 
plainant after the raising of the management and 
that the complainant may enjoy the income there¬ 
of in perpetuity. This writing is not admitted by 


the removal of property in the assertion of a 
bona fide' claim ot right, though unfounded in 
law and fact, does not constitute theft. But a 
mere colourable pretence to obtain or keep 
possession of property does not avail as a de¬ 
fence." 


the accused, who challenges it as a spurious docu- possession oi property does not avail as a de¬ 
ment, and, as the learned Magistrate holds, it has fence." 

not been satisfactorily proved. According to the Similarly in ‘Advocate-General, Orissa v. Bhikarl 
complainant he enjoyed his share of the income Charan Mahant, A I R (27) 1940 Pat 588 it was 
of the fields for ten years from then, that is, till held that 


Samvat year 1993. In that year the Dhank Jagir 
was placed under management and the manager 
was in possession of the Jagir including these 
survey numbers and it is admitted that the com¬ 
plainant did not receive any share of the income 
from Samvat 1994 to Samvat 2000. The manage¬ 
ment was raised in Samvat 2001, but it is admitted 
that for that year as also for Samvat year 2002 tne 


"the essential ingredient of theft is an intention 
to take dishonestly. Without such intention the 
taking of moveable property does not amount 
to theft. If the person taking any moveable 
property does it under a 'bona fide' claim of 
right, then he cannot be found guilty of the 
offence of theft unless the Court holds that (lie 
claim is a mere pretence.” 


complainant did not receive any share of the . ,„ . ' " „ . 

income. According to him, that was because he Panigrahi v. Raghunath Das’, A I R (37) 

could not go to the village on account of certain , , Orissa 198, the facts were that the corn- 
political restrictions; but whatever that might have P^mant’s house encroached upon a tiny bit of land 
been, the fact remains that from Samvat 1994 to pronging to the accused. The parties had been 
Samvat 2002, inclusive the complainant received r fS ardin S their boundary wall between 

no share of the income and could not be said to ,. heir ad Joming plots. The accused 'bona fide’ be- 
be in possession of the lands. It does appear that “® ved that the encroached portion belonged to 
In Samvat 2003 and 2004 he received a share of them > demolished it and took away the materials. 


the Income of the lands, but at the same time 
it might be stated that he has not received any 
share in the wheat crop in these two years. Apart 
from it, however, it is material to note that he 
was the Kamdar of the Jagir in the said years 
2003 and 2004 and there Is therefore nothing sur¬ 
prising In his taking the income in those years. 


% t a* * -- -< 

was held that 

"in the absence of proof of criminal intent row- 
ever reprehenstole or high-handed their action 
might have been, the accused could not be con¬ 
victed under Sections 379 and 427 Indian Penal 
Code.” 


prising in ms taking tne income in those years. In the original grants the income of the lanria 

♦K CU i Cd ^ complainant was en- was granted to the complainant’s father on the 

^ c o® e during the time he condition that he served as Kamdar well and 


rS ; ,, tne T . P mose years was ascri- writing is not admitted by the' accused whi» roll 

?hT P o^ a D Vs bei ?5 Kamdar of it a fictitious document. Whatever that miehfc hp 
the Jagir in the said years. Admittedly he was it cannot be denied seriously that ^ 

e^.SP d ". 1 ?_.Samvat.m and It cannot Me^dgutS 


shows that the complainant has not received any fide' claim This dlsmite t I s * ' bona 
income in the years in which he was not working a Civil Court and Uwill decided to 

as a Kamdar. The learned Magistrate has taken the accused of criminal 
Into account other significant and material facts acting under such a ‘bJnf 1de“beS. the?’ r “ 


24 Saurashtra Abdol Satar v. Mabmad Amis (Shah C. J.) 

moved the groundnuts, in question to the Kbala- 
|wad of the village. 

(5) I, therefore, allow this application, set aside 
the order of the Additional Sessions Judge, Gondal, 
and restore the order of discharge passed by the 
First Class Magistrate, Upleta. 

(61 CHHATPAR, J: I agree. 

Revision allowed. 
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SHAH, C.J. 

Abdul Satar Abdul Sakur and another , Judgment- 
Debtors-Applicants v. Memon Mahmad Amin Haji 
Hasam and others, Opponents. 

Civil Revn. Appln. No. 192 of 1950, D/- 10-7-1931. 

Civil P. C. (1908), O. 21, R. 66 — Sale proclama¬ 
tion — Value of property. 

It is not necessary in every case to value the 
property to be sold and state the value in the sale 
proclamation but if in any case the Court thinks 
it desirable it may do so. However the execution 
Court should state in the proclamation the value 
of the property given by the decree-holder and the 
judgment-debtor: A I R (26) 1939 Bom 182, Rcl. 
on. (Para 5) 

Anno C. P. C., O. 21, R. 66, N. 14. 

T. U. Mehta, for Applicants; M. U. Shah, for Op¬ 
ponents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) 

( 98) 20 All 412: (25 Ind App 146 P C) (Pr ?) 

( 33) AIR (22) 1935 Bom 331 : (159 Ind Cas 358) 

(Pr 3) 

( 39) AIR (26) 1939 Bom 182: (I L R (1939) 

Bom 389) (Prs 1, 3, 5) 

( 33) A I R (20) 1933 Cal 511: (60 Cal 581) 

(Prs 2, 3) 

( 49) A I R (36) 1949 Mad 398: (1948-2 Mad L Jour 

569) (Pr 4) 

ORDER: This application arises in execution 
proceedings and is preferred against an order of 
the Civil Judge, Senior Division, Junagadh, relat¬ 
ing to the issue of a proclamation of sale of the 
mortgaged property. The applicant judgment- 
debtors asked that the value of the property may 
be determined by the Court after recording evi¬ 
dence and the same be stated in the proclama¬ 
tion of sale, and further that the property may 
be sold in two lots, one after the other. The pro¬ 
perty consists of a building at Vanthali and while 
the decree-holders value it at R5. 30,000/- the 
judgment-debtors value it at Rs. 60,000/-. The 
learned Judge noted this great difference in the 
valuation and held relying on a decision of the 
Bombay High Court in 'Chrandas Vasanji v. Dos- 
sabhoy', A I R (26) 1939 Bom 182, that it was not 
necessary to determine the value of the property 
and to state it in the sale-proclamation. He also 
held that there were no adequate reasons for sell¬ 
ing the property in two lots and he therefore re¬ 
jected both the contentions and directed the issue 
of a sale-proclamation. 

(2) Mr. Mehta for the applicants has urged that 
the Court was bound to state the value of the 
property in the sale-proclamation and for that 
purpose to determine the same after recording 
the evidence of the parties, and in support of his 
contention he has relied on 'Ban Behari v. Bhu- 
khan Lai’, AIR (20) 1933 Cal 511, where it was 
held that it was the duty of the Court to make 
the valuation, the result of which was to be in¬ 
cluded in the sale-proclamation, and that such 
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dut>. save in exceptional circumstances, was not 
discharged by merely stating the values respec- 
tnel> put upon the property by the parties. How¬ 
ever subsequent to this decision, the Calcutta High 
Court has amended Rule 66 Clause (2) of Order 21 
Civil Procedure Code, in July 1938 by adding the 
following proviso to Clause (e): 

• provided that it shall not be necessary for the 
Court itself to give its own estimate of the value 
of the property but the proclamation shall in¬ 
clude the estimate, if any, given by either or 
both of the parties." 

The Patna High Court, as also the Judicial Com¬ 
missioner’s Court, Nagpur, originally took the same 
view, but they too have since amended Rule 66 and 
whereas the Nagpur High Court has added the 
words "including the decree-holder’s estimate of 
the approximate market price" to Clause (e) of 
Sub-rule (2), the Patna High Court has added a 
proviso, viz., 

"provided that no estimate of the value of the 
property, other than those, if any, made by the 
decree-holder and judgment-debtor respectively 
together with a statement that the Court doe’s 
not vouch for the accuracy of either, shall be 
inserted in the sale-proclamation." 

An amendment similar to the one made by the 
Calcutta High Court was made by the Lahore High 
Court in 1929. As a result of these amendments 
the earlier decisions of the Calcutta, Patna, Nag¬ 
pur and Lahore High Courts requiring the Court 
to value the property and state its own valuation 
in the proclamation are no longer good law. 

(3) In Bombay, it was held in ‘Sitabai v. Gan- 
gadhar’, AIR (22) 1935 Bom 331, that in order 
to state the value of the property, an enquiry 
was necessary: and if an enquiry into the value 
of the property was necessary, the Court was 
bound to hold an enquiry and the Court was not 
at liberty to take any imaginary figure, or to state 
the value of the property at any figure which it 
thought proper. The Privy Council decision in 
•Saadatmand Khan v. Phul Kaur’, 20 All 412, was 
there referred to and followed, but in a later 
Bombay decision, ‘Charandas Vasanji v. Dossa- 
bhoy*, AIR (26) 1939 Bom 182, it was held that 
it was not necessary in every case to value the 
property to be sold and to state the value in the 
sale-proclamation, but if in any case the Court 
thought it desirable to value the property and state 
the value in the proclamation, then it might be so 
stated. The Privy Council decision in *20 All 412’, 
was taken as merely laying down that if the 
valuation was stated but stated inaccurately, that 
was a material irregularily and that proposition was 
not disputed. However, as Beaumont, C.J., ob¬ 
served, the Privy Council did not hold that it was 
necessary in every case to state the value of the 
property in the proclamation. The decision in 
•Ban Behari v. Bhukhan Lai’, AIR (20) 1933 Cal 
511 , to the contrary was there dissented from; but 
as I said above, the said Calcutta decision is no 
longer good law. 

(4) The above Privy Council decision was also 
referred to in ‘Srinivasan v. Andhra Bank Ltd.’, 
AIR (36) 1949 Mad 398, and was construed as 
not making it obligatory upon the executing Court 
to embark upon an enquiry regarding the value 
of the property and to insert such value in tne 
proclamation. However, the Madras High cour 
has amended Rule 66, Clause (2) by ac *ding a n 
Clause (e) making the present Clause (e) to ri ad 
as Clause (f) requiring the value of j h fP\°P e :, * 
as stated (1) by the decree-holder and (ID b> Uie 
judgment-debtor, to be Included in the sale-pro¬ 
clamation. Dealing with the contention urged 
on behalf of the judgment-debtor viz., that K 
was the Court's duty to determine the value after 
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taking such evidence as was found necessary and 
to state it in the proclamation, it was observed: 
••In so far as one of the necessary requisites of a 
sale-proclamation, viz., the value of tne property, 
is concerned there is a speciiic ciause regarding 
what the proclamation should contain and that 
clause is clause u?). C*ause UJ cannot ue 
reasonably construed as including within its 
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and the executing Court was right in rejecting 
this prayer and in ordering ine sale of the pro¬ 
perty in one lot. Subject to the variation indi¬ 
cated at the end of paragraph six above, the lower 
Court's order is maintained and this application 
is dismissed with costs. 

V.B B. Order modified. 


Sr ate V. IIaripRASAD JiSTIiALAL (Chhatpar J .) 


amoit any statement about tire court’s view 
about the market value. By enacting the new 
clause (e) it should be deemed that the resi¬ 
duary clause (O is intended to cover matters 
other than the market value. This does not pre¬ 
vent the Court, if it thinks necessary, from in¬ 
cluding the market value as decided by it." 

(5) in view of the amendment of Rule 66, Clause 
(2), there is no longer any conflict of opinion bet¬ 
ween the various iaigh Courts, and none of the 
amendments requires the execution Court to em- 
barx on an enquiry as to the value of the property 
and to state it in the saie-prociamation, and so 
far as Bomoay is concerned, by us later decision, 
in AIR (26) 1939 bom 182, it has definitely held 
against such a view. In my opinion, there is 
Homing in the language of suo-ru.e (2i of Rule 66 
requiring the Court to fix the value after an en¬ 
quiry as to it and to state it in the sale-proclama¬ 
tion. Sub-clause (e) requires other things which 
iu the Court's opinion the purchaser should know 
in order to Judge of the nature and value of the 
property, but even so it does not prescribe that 
the Court must determine the value of the pro¬ 
perty and state in the proclamation. The other 
High Courts have veered round to the view that 
the Court need not fix its own valuation and state 
it in the proclamation and that it was enough 
if tlie value of the property, if any, given by the 
parties was stated in tne proclamation. The posi¬ 
tion as it obtains in Bombay is thus more lenient 
and it leaves a discretion to the execution Court 
to state its own valuation in the sale-proclamation, 
after an enquiry as to the same, if it thinks desir¬ 
able to do so. I am inclined to agree with the 
Bombay view and to hold that it is not necessary 
in every case to value the property to be sold 
and state the value in the sale-proclamation but 
if in any case the Court thinks it desirable it 
may do so. However the execution Court should 
state in the proclamation the value of the pro¬ 
perty given by the decree-holder and the Judgment- 
debtor. 


(6) There is a vast difference between the valua 
tion of the property given by the decree-holde: 
the JudgmenUdebtor in this case, the latter 1 ! 
valuation being twice that of the former, anc 
probably both might be wrong. I do not consHei 
it desirable in this case that the Court shoulc 
hold an enquiry as to the value and state it ir 
the proclamation for that is likely to give scop< 
to the parties to create unnecessary complications 
However it may be mentioned in the sale-proclama 
tion that whereas the decree-holder values th( 
property at Rs. 30,000/- the Judgment-debtor value* 
it at Rs. 60,000/- and I direct that the respectiv( 
valuations of the parties should now be stated ir 
tne proclamation, which may be issued afresh. 

J"*!?A he Second plea of toe Judgment 
ftoto^toat the property should be sold in iwc 

shorjs th nn P tb^^? n , ,S H a Jj ulMlng consisting of foul 

theflrstfl^r ST* , floor and toree rooms on 
me nrst floor with a terrace. There is a com. 

55f tSTaSSj? f C0 T 0n pUnth toe building 
situation to o is common and in the very 

lotTwm nnt P^Perty a sa'e thereof In two 

ntLrt !L n 1 ^ conduclv e to the interests nf tht 
intending purchasers and might even affect th e 

ERR* the Sale altogether - Scan! 

has not shown any valid reasons for such a cours* 
1962 8au./4 
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SHAH, C. J. AND CllHATPAR J. 

State v. Shukla Hariprasad Jethalal, Respon¬ 
dent. 

Criminal Appeal No. 19 of 1951, D/- 24-7-1951. 

(a) Press (Eme.gcncy Powers ) Act (1931), 
S. 4 (J) (d), (/) — Validity — Constitution of 
India Art. 19 (1) (a), (2). 

Clause (1) (d) of S. 4 is inconsistent with the 
fundamental right of freedom of speech and ex¬ 
pression guaranteed by Art. 19 (1) (a) of the 
Constitution and does not come toilhin the pur¬ 
view of the swing legislation contemplated by 
clause (2) of Art. 19. Every news sheet which 
brings into hatred and contempt Govt, does 
not necessarily undermine ihe security of the 
Siate or tend to overthrow it and as i he clause 
is capable of including ictthm its ambit many 
news sheets which may bring into hatred and 
contempt the Government but at the same time 
not undennine the sccu.ity of the Sta e or tend 
to overthrow it , the clause cannot be held to 
come within the limits of the permissible legis¬ 
lation under clause (2) of Art. 19. The same 
argument applies wi h greater force so far as 
the validity of sub-clause (/) of S. 4 (i) is con¬ 
cerned. Every act of interference with the ad¬ 
ministration of law and the maintenance of law 
and order does not neecessarily undermine the 
security of the State or tend to overthro w it. Cls. 
(d) and (/) of S. 4 (1) have ceased to be opera- 
l 1 ?* [*v iew °f the present Constitution. AIR 
(37) J950 SC 124 , AIR (37) 1950 SC 1 9. Foil.; 
A I R (38) 1951 Mad 70; A IR (38) 1951 Pat 12, 
Rel - (Para 6) 

Anno : Press (Emergency Powers) Act, S4 

Di 

(b) Constitution of India, Art. 19 — Freedom 
of speech and expression. 

Freedom of speech and expression includes 
freedom of propagation of ideas and that free - 
dom ts ensured by the freedom of circulation 
^ n ! in O board set up in a public 

fi pL lown , enttcisms of Government and 

tlrtI* f l>. .1 ,rici . udin 0 Ministers would be pro¬ 
tected by the right of freedom of speech and 
expression. AIR (37) 1950 S C 124, Foil 

Govt l deader, for the State?V. S. 
Doshi , for Respondent. 

Cases referred to : 

(Arranged in order of Courts, and In the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cares). 

( ’ 5 1°24 W f J i 418 ,L,i A 1 R (37) 19S0 S C 

C50) 1950-13 SC J 425 : (AIR (37) VSn c r 
, 129 : 51 Cri L Jour J525) 1371 ,p r 5 “, S .9 

' Jour 'lV 3 " 1951 “ ad, ° : M.d L 

‘'Vo’s SB) <38> 1951 P “* 12 : < 52 “ B P Jour 


CHHATPAR, J.: This is appeal b'vfS 
vommeut under Section 417 to setSl to a£ 


2G Saurashtra Stail y. Haripua&ad Jethalal (Chhatpar J.) 


A. i. R. 


Quittal of the appellant who was charged with 
an offence under Section 18 (1) ol the Press 
(Emergency Powers) Act, 1931 as adapted and 
applied to the State of Saurashtra. The accused 
is a resident of Haivad and had set up a board 
in a public place in this town and used to write 
on the board from time to time criticisms of 
Government and their Officers including Minis¬ 
ters. It was contended on behalf oi the prosecu¬ 
tion that such writings constituted news sheets 
within the definition of Section 2 (6) which 
reads as under : 

“Newsheet" means any document other than 
a newspaper containing public news or com¬ 
ments on public news or any matter described 
in sub-seclion (1) of section 4. 

The word “document” is also defined by clause 
(2) of Section 2 which definition runs as under: 
“Document” includes also any painting, draw¬ 
ing or photograph or other visible representa¬ 
tion." It is also defined by Section 29 of ti e 
I. P. C. and by Section 3 of the Indian Evidence 
Act. There is no doubt and it is not disputed 
on behalf of the respondent that such writings 
on the black board do amount to publishing 
news sheets. Under Section 15 of the Press 
(Emergency Powers) Act, as it stands at pre¬ 
sent, the publisher would require a licence from 
the District Magistrate. It is also not disputed 
that no such licence was obtained by tlie accus¬ 
ed. The sole question in the prosecution and 
in the present appeal is whether in view of the 
provisions of the Constitution of India and the 
fundamental rights of freedom of speech gua¬ 
ranteed therein under Section 19 (1) (a) the 
publication of such news sheets can be control¬ 
led by the existing provisions under the Press 
(Emergency Powers) Act. Mr. A. R. Baxi the 
learned Government Pleader has argued that 
these news sheets contain matters which fall 
within Section 4 (1) sub-clauses (d) & (f) and 
his contention is that these clauses come within 
tire purview of the saving legislation contem¬ 
plated by clause (2) of article 19 of the Consti¬ 
tution which reads as under : 

“Nothing in sub-clause (a) of clause (1) shall 
affect the operation of any existing law in so 
far as it relates, to, or prevent the State from 
making any law relating to, libel, .slander 
defamation, contempt of Court or any matter 
which offends against decency or morality or 
which undermines the security of, or tends to 
overthrow, the State”. 

This appeal has been argued on the assumption 
that the offending news sheets do contain 
matters which come under sub-clauses (cl) & 
(f). As we are of the opinion that these two 
sub-clauses of the Press (Emergency Powers) 

Act are inconsistent with the fundamental rights 

guaranteed by the Constitution by article 19 (1) 
(a) of the Constitution and do not come within 
the purview of the saving legislation provided 
by clause (2), we have not thought fit to go into 
the substance of the news sheets. The sub- 
clauses (d) and (f) of Section 4 (1) of the Press 
(Emergency Powers) Act read as under : 

“(d) to bring into hatred or contempt His 
Majesty or the Government established by 
law in British India or the administration of 
Justice in British India or any class or section 
of His Majesty’s subjects in British India, or 
to excite disaffection towards His Majesty or 
the said Government, or 
(f) to encourage or incite any person to inter¬ 
fere with the administration of the law or 


with the maintenance of law and order, or to 
commit any offence, or to refuse or defer pay¬ 
ment of any land revenue lax, rate cess or 
other due or amount payable to Government 
or lo any local authority or any rent of agri¬ 
cultural land or anything recoverable as 
ariears of or along with such rent.” 

The definition of ‘news sheet* includes docu¬ 
ments which contain matters described in sub¬ 
section 4(1). The point therefore for considera¬ 
tion is whether sub-clauses (d) & (f) have 
ceased lo be operative being inconsistent with 
the Constitution. The learned Government 
Pleader has contended that anything which 
“brings into hatred and contempt the Govern¬ 
ment” (the words of clause (d))—“undermines 
the security of or tends to overthrow the State,” 
the penultimate words ot clause (2) of article 19 
of the Constitution. He has also further con¬ 
tended that the words “to interfere with the 
administration of the law or with the mainten¬ 
ance of law and order” (occurring in clause (f) 
similarly come within the purview of clause (2) 
of article 19. 


(2) We have heard the learned advocates for 
the Government and the respondent at length 
on the point. Fortunately there are some deci¬ 
sions on the subject both of the Supreme Court 
and of some High Courts. In the case of ‘W. N. 
Srinivasa Bhat and another v. State of 
Madras*, AIR (38) 1951 Mad 70 a Special Bench 
of the Madias High Court had occasion to con¬ 
sider the provisions of the Press (Emergency 
Powers) Act 1931 and held that section 4 (1) 
(d) as it stands amounts to a restriction on the 
freedom of speech and expression guaranteed to 
the citizen under article 19 (1) (a) and must be 
held to be an unconstitutional limitation not 
warranted by article 19(2) of the Constitution. 
That case dealt with two petitions under arti¬ 
cle 227 of the constitution. We are however 
concerned onlv with the second petition which 
was made bv the publisher of the newspaper 
entitled “Aruna” a Kannada weekly of Manga¬ 
lore published at Mangalore. In the opinion of 
the Madras State Government the paper con¬ 
tained in its issue of 26th February 1950 a 
matter which came under section 4(1) (d) of 
the Press Act. In exercise of the powers con¬ 
ferred by Section 3 of the Act the publisher was 
Called upon to deposit with the District Magis¬ 
trate of South Kanara security to the extent of 
Rs. 1000/-. The petitioner contested this order 
and contended that clause (1) (d) of Section 4 
was inconsistent with the fundamental rights 
guaranteed bv the Constitution and therefore 
was void and the demand of security was con¬ 
sequently not justified. With advantage I may 
quote the following passage from the 
of Basheer Ahmed Sayeed J. at page J3 of the 


eport : 

“The second point raised by the learned Advo¬ 
cate-General for the petitioner in the secom 
petition is that the order of the 
under Ss. 3 (3) and 4 (1) (d) Press Act does 
not offend Art. 19 (1) (a) of the Co " st > tut ‘°” 
and that the two sections are saved by tn 

first part of Art. 1!) (2). He. therefore, cot 
tends that the impugned sections ol the ri ... 
Act should not be considered to be void, 
because of the fact that article 19(2) of the 
Constitution gives ample fc°P e j^el 
State to legislate on libel and J ‘^‘ 

must be construed in a “VKJS 

hensive sense so as to include what is kn 
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as ‘seditious libel’ or 'libel on Government’, 
He, of course, concedes that the term ‘free¬ 
dom of speech and expression’ may include 
the ‘liberty of the press’ as well. But a refer¬ 
ence to the history of the Constitution so far 
as it related to the framing of Art. 19 (2) 
would show that the makers of the Constitu¬ 
tion deliberately omitted th e word “sedition” 
from the scope of Art. 19 (2) of the Constitu¬ 
tion and the cases cited by the learned coun¬ 
sel for the petitioner namely ‘Romesh Thap- 
par v. The State of Madras’, 1950-13 SCJ 
418: (A I R (37) 1950 SC 124:51 Cri L Jour 
1514) and ‘Brij Bhushan v. The State of 
Delhi’, 1950-13 SCJ 425: (AIR (37) 1950 
SC 129 : 51 Cri L Jour 1525) seem to war¬ 
rant the position taken up by the learned 
counsel for the petitioner to the effect that the 
matter complained of against the petitioner 
in this petition does not fall within the scope 
of permissive legislation contemplated by 
Art. 19 (2) of the Constitution. In view of 
what We have already stated in the foregoing 
parts of this judgment and also in view of 
what our learned brother, Panchapagesa Sas- 
tri, J. has observed in his elaborate judgment 
on this point we do not think it is necessary 
for us to traverse the same ground. Suffice 
it for us to say that an examination of the 
scope of S. 4 (1) (d) leaves us with no other 
impression than that it will be straining too 
much to bring it within the scope of Art. 19 
(2) of the Constitution. The omission to in¬ 
clude ‘sedition’ in Cl. (2) of Art. 19 may per¬ 
haps be due to the fact that the Constitution 
has envisaged a republican form of Govern¬ 
ment and also has provided for an amendabi- 
lity of the Constitution itself. Numerous cases 
of the Supreme Court of the United States 
of America have also been cited to us which 
have dealt with this point under the Ameri¬ 
can Constitution. We have already examined 
in general terms the trend of the decisions on 
seditious libel in so far as they related to the 
American Constitution and it is not neces¬ 
sary for us to recapitulate the ellect of those 
decisions over again. In our opinion S. 4 (1) 
(a), Press Act, cannot be claimed to be con¬ 
sistent with the Constitution, nor could we 
say that S. 4 (1) (d), Press Act, is saved by 
the reservations relating to permissive legis- 
ation contained in Art. 19 (2) of th e Cons¬ 
titution. In our view, even applying the clear 
and present danger test of the Supreme Court 
of America, S. 4 ( 1 ) (d) as it stands amounts 
to a restriction on the ‘freedom of speech and 
aSFW? guaranteed to the citizen under 
(a) and must be held to be an un- 
constitutiona 1 limitation not warranted by 
Art. 19 ( 2 ) of the Constitution. Therefore 

£ M W i h5V h l ° di 1 smis 1 s the flrst P eti ‘ion for 
the raisons above stated, we think the second 

cordingiy’ 33 to be allowed ' and w e do so ac- 

The two cases of the Supreme Court referred to 
n this judgment of the Madras High St are 
those of Romesh Thappar v. The State of 
Madras, A 1 R (37) 1950 SC 124 and 'BdJ Bhu 

J' ? r ‘ e f State De «d’. AIR 1950 SC 129. 
In the first case it was held that freedom of 

and » e *P ressio “ includes freedom of pro- 
pagation of ideas 'and that freedom i s ensured 
lreedom o* circulation. Hence public- 
tion of a news sheet like the one in the present 

of S ^°nh d protect ® d by the right of freedom 
of.speech and expression. It was also held that 
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unless a law restricting the freedom of speech 
and expression is directed solely against the 
undermining of the security of the Stale or the 
overthrow ot it such law cannot fall within the 
reservation under clause (2) of article 19 al¬ 
though the restrictions which it seeks to impose 
may have been conceived generally in the inte¬ 
rests of public order. Clause 2 of article 19 
having allowed the imposition of restrictions 
on the freedom of speech and expression only 
in cases where danger to public security is in¬ 
volved, an enactment,—which is capable of 
being applied to cases where no such danger 
would arise, cannot be held to be constitutional 
and valid to any extent. It was further observed 
in that case that the constitution in formulating 
the varying criteria for permissible legislation 
imposing restrictions on the fundamental rights 
enumerated in article 19 (1) has placed in a dis¬ 
tinct category those odences against public 
order which aim at undermining the security 
of the S:ate or overthrowing it, and made their 
prevention the sole justification for legislative 
abridgment of freedom of speech and expres¬ 
sion. Thus, nothing less than endangering the 
foundations of the State or threatening its over¬ 
throw could justify curtailment of the rights to 
freedom of speech and expression. 

(3) In ’Romesh Thappar’s case’, (AIR (37) 
1950 SC 124) their Lordships of the Supreme 
Court had occasion to interpret and decide the 
validity of Section 9 (1) (a) of the Madras 
Maintenance of Public Order Act, 1949, whieh 
authoiised imposition of restrictions for the 
wider purposes of securing public safety or the 
maintenance of public order and it was held 
that these provisions were outside the scope pf 
authorised restrictions under clause 2 of arti¬ 
cle 19 of the Constitution and therefore void 
and unconstitutional. It was held that the words 
‘ public order and public safety’’ we.e exp.es- 
sions of wider connotation than what would 
comprise matters which undermine the secu¬ 
rity of the State or which tend to overthrow \X. 

(4) ‘Brij Bhusan’s case’, (AIR (37) lflty 
SC 129) was one of pre-censorship on a jounAf 
under Section 7 (1) (a) of the East Punjab 
Public Safety Act against the printer and puj>- 
lisher of an English Weekly of Delhi called the 
* Organizer” directing them to submit for 
scrutiny in duplicate before publication till fur¬ 
ther orders all communal matters and news 
and views about Pakistan including photo¬ 
graphs and cartoons etc. An application was 
made to the Supreme Court for a writ of certjb- 
rari and prohibition under article 32 of the 
Constitution, and their Lordships ol the 
Supreme Court held by majority that the order 
was void as the Section which authorised the 
imposition of such restrictions fell outside the 
reservation of clause 2 of article 19. In thht 
case also the words "public safety and public 
order were considered in relation to the words 

security of the State” contained in clause (2) 

k,i 8 li ^ learned Advocate for tli e respondent 
has also drawn our a.tention to the dec sbn of 
a special bench of the Patna High Court in the 
matter of 'Bharati Press v. The Chief Secretary 
Government of Bihar’, AIR ( 38 ) 1951 pS ft 
The majority judgment in that case held *t£t 
(a) and Cb) ot Section 4 (I) of the 
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clause (11 and were not saved as permissible 
legislation unaer article 19 (2) of the Constitu¬ 
tion. 

(6) Giving my anxious consideration to the 
case I agree with the decision of the Madras 
High Court that clause (1) (d) of Section 4 of 
the Press (Emergency Powers) Act is inconsis¬ 
tent with the fundamental right of freedom of 
speech and expression guaranteed by article 19 
(1) (a) of the Constitution and does not come 
within the purview of the saving legislation con¬ 
templated by clause (2) of article 19. Every 
news sheet which brings into hatred and con¬ 
tempt Government does not necessarily under¬ 
mine the security of the State or tend to over¬ 
threw j* and as the clause is capable of includ¬ 
ing within its ambit many news sheets which 
may bring into hatred and co itempt th e Go¬ 
vernment but at the same time not undermine 
the security of the State or tend to overthrow 
it, the clause cannot be held to come within the 
limits of the permissib e legislation under 
clause (2) of Article 19. The same argument 
applies with greater force so far as the validity 
of sub-clause (f) of Section 4 (1) is concerned. 
It has al.eady been held that public safety and 
public order are terms of wider import than 
security of State. The learned Government 
Pleader has argued that matters which inter¬ 
fere with the Administration of law or main¬ 
tenance of law and order must necessarily have 
a tendency to overthrow the State and under¬ 
mine its security. I am not impressed by this 
contention. Every act of interference with the 
adminis ration of law and the m intenance of 
law and order does not necessarily undermine 
the security of the State or tend to overthrow it. 
I am therefore clearlyi of the opinion that 
clauses (d) & (f) of Section 4 (1) of the Press 
(Emergency Powers) Act have ceased to be 
kjpera.ive in view of the present Cons itution. 

(7) Under the circumstances I see no reason 
to interfere with the order of acquittal passed 
by the learned Magistrate and dismiss this 
appeal. 

(8) SHAH, C. J. : I agree. 

D.H. Appeal dismissed. 
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Sukhvantl'l Nrusinhprasad and others, Ap¬ 
pellants v. Bai Rupaliba Madhavsang , Respon¬ 
dent. 

First Appeal No. 72 of 1950, D/- 12-7-1951. 

Civil P. C. (1908), S. 48 — Subsequent order 
— Decree amended under S. 11 Saurashtra 
Ag iculturists ' Relief Act — Starting point — 
Debt laws — Saurashtra Agriculturists’ Relief 
Act (1934), S. 11. 

Where a decree is scaled down under S. 11, 
Saurashtra Agriculturists’ Relief Act, the period 
Of 12 years under S. 48, Civil P. C. would run 
from the date of the amended decree. The 
words "as if the agriculturist his ins i uted a 
suit for taking accoun s in accordance with the 
provisions of S. 5 and the amount remaining 
due by the agriculturist should then be ascer¬ 
tainedin S. 11 of the Saurashtra Agricultu¬ 
rists 9 Relief Act seem to show that for all pra¬ 
ctical pu poses the inquiry u' der S . 11 should 
be deemed as if a new suit is instituted and the 
amount ascertained which is incorporated in a 
formal order should be considered as a new 


decree or in any case a subsequent order within 
the meaning of clause (1) (b) of S. 48, Civil 
P. C. Civil Misc. App. No. 7 of St. 1997 (Sau) 
(Jumagad Huzur Adalal) AIR (JO) 1943 
Oudh 412, Foil. AIR (22) 1935 Lah 292 and 
A 1 R (30) 1943 Mad 765, Dist. (Paras 4, 5) 
Anno. ; C. P. C., S. 48 N. 10 Pt. 4 and N. 11. 

B. M. Buch, for Appellants; P. C. Mandavia, 
for Respondent. 

Cases referred to : 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes af.er the Indian Cases). 

(’39) AIR (26) 1939 P C 80 : 1939 Oudh W N 
313 : (14 Luck 192) (Pr. 3 ) 

(*40) AIR (27) 1940 All 423 : (ILR (1940) 
All 536) (Pr 3) 

('38) AIR (25) 1938 Cal 25 : (ILR (1937-2 
Cal 373) (Pr 3) 

(’35) AIR (22) 1935 Lah 292 (Pr 2) 

(’43) A IR (30) 1943 Mad 765 : (210 Ind Cas 
624) (Pr 5) 

(’34) 11 Oudh WN 1103 : AIR (21) 1934 Oudh 
465 (Prs 2, 3) 

(’43) AIR (30) 1943 Oudh 412 : (19 Luck 291) 

(Pr 3) 

Civil Misc A No. 7 of St 1997 (Sau) (Pr 2) 
JUDGMENT : This is an appeal from an 
order passed by the Civil Judge. Senior Divi¬ 
sion, Junagadh, in Execution Proceedings dis¬ 
missing the Execution Application of the appel¬ 
lants on the ground that it was barred under 
S. 48, Civil P. C. having been filed more than 
twelve years from the date of the decree. The 
appellants are the holders of a decree which 
was passed on 27-6-22 for Rs. 10,000/- and odd. 
On 27-10-28, an ad ustment was arrived at be¬ 
tween the parties. In 1934 the Saurashtra Agri¬ 
culturists’ Relief Act was passed by the Juna¬ 
gadh State, which came into lorce from l-li-34. 
In pursuance of S. 11 of this Act, an account 
was taken between the parties of the decretal 
debt and on 10-1-39 the Court passed order 
whereby a sum of Rs. 8912-4-0 was found due to 
the decree-holders. Thereafter from year to year 
execution applications were filed for the attach¬ 
ment of the produce of the Giras of the judg¬ 
ment-debtor. A Havaldar was appointed to 
take possession of the crops and he realised the 
produce and distributed the sale proceeds 
amongst the several creditors of the judgment 
debtor. The last but one execution application 
was filed on 5-4-50 in which Rs. 2678-7-6 were 
claimed as the balance due to the decree- 
holders. This application was withdrawn as the 
Govt, of Saurashtra had introduced the system 
of Vighoti and therefore no Havaldar could be 
appointed to take charge of the crop coming to 
the share of the judgment-debtor. This execu¬ 
tion application was consequently followed up 
by another application filed on 17-4-50 where¬ 
in the amount claimed was Rs. 1691-7-3. In this 
execution application the prayer was made for 
collection of the Vighoti ‘falling to the share Ox 
the judgment-debtor in respect of the same 
Giras. Thh application was dismissed by t 
learned Civil Judge holding that S. 48 C ivU 
P. C. was a bar. as this application was n ea 
more than twelve years from the date ^ 2 o 
original decree which was passed on 27-6 
A plea was raised on behalf df the decree h 
that the original decree was superseded by t 
order passed on 10-1-1939 under S.■ . 

Saurashtra Agriculturists Rel.ef Act wtuh 
should be considered as either a fresh decree 
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or a “subsequent order” within the meaning of 
dause (1Mb) of S. 48, Civil P. C and that the 
period of twelve years provided by S 48. Civil 
P C should run from the date of this order, 
ie from 10-1-39 and consequently the execution 
application was within time. There was no ques¬ 
tion about the decree having been kept alive 
by execution applications being hied from 
time to time for the purpose of Article 182 of 
the Limitation Act. So the sole objection was 
whether Section 48 came in the way of the 
decree-holders. 

(2) The learned Civil Judge relied upon two 
rulings one of the Oudh Court reported in 
‘Narendra Bahadur v. Oudh Commercial Bank 
Ltd. Fyzabad’, AIR (21) 1934 Oudh 465 and 
the second of the Lahore High Court reported 
in ‘Ganesh Das v. Vishan Das', AIR (22) 1935 
Lahore 292. and held that a fresh starting date 
for the purpose of Sec. 48, Civil P. C. did not 
arise when any decree was amended. A judg¬ 
ment of the Junagadh Hazur Adalat g ven in 
‘Civil Misc. Appeal No. 7 of St. 1997’ was cited 
before him on behalf of the decree-holders that 
in the circumstances of the present case where 
an original decree was scaled down after an in¬ 
quiry under S. 11 of the Saurashtra Agricul¬ 
turist Relief Act. The period of twelve years 
should run from the date of the order under 
this Section. But the learned Civil Judge did not 
follow this ruling. 

(3) The decision in the Oudh case cited by 
the Civil Judge has been reversed by the Privy 
Council and the Privy Council judgment is re¬ 
ported in ‘Oudh Commercial Bank Ltd. Fyza¬ 
bad v. Bind Basni Kuar\ AIR (26) 1939 PC 
80. Thereafter the Oudh Court in the case of 
‘Mangnoo Singh v. Bineshri’, AIR (30) 1943 
Oud.i 412 held that where a decree had been 
amended under S. 5, U. P. Agriculturis s’ Relief 
Act, the pericd of twelve years p ovided in 
S. 48 would run from the date of the amend¬ 
ment and not the original decree. It was ob¬ 
served as under : 

“It may be mentioned that the order amending 
the decree in 1935 was passed by the Court 
passing the decree. This order amending the 
decree, although not passed on the basis of 
any compromise or agreement of parties, was 
one passed under the provisions of a statutory 
enactment, namely the U. P. Agricultu ists’ 
Relief Act. The fact that it was made in exer¬ 
cise of the jurisdiction conferred by the pro¬ 
visions of J;he statute is no ground for holding 
that it should not be treated as a subsequent 
order directing the payment of money at 
a certain date or at recurring periods as 
mentioned in S % 48 (1) (b). I hold therefore 
that the limitation should be computed from 
date of the subsequent order passed in 
1935. 

In discussing the P. C. ruling referred to above 
the learned Judge of the Oudh High Court ob¬ 
served as under : 

arg ^ Gd ■ f0r applicant upon the 
strength of a decision in ‘Narendra Bahadur 
Singh v. Oudh Commercial Bank Ltd. Fyza- 

5|« Vhi ° WN W AIR ( 21 ) 1934 Oudh 
465 that 12 years’ limitation should be com¬ 
puted from the date of the original decree, as 
the period of 12 years allowed by S. 48 is 
nnal and cannot be extended by any amend- 
ment of the d crre. This case was overruled 
, Jd^dships of the Judicial Committee 

“ ‘1939 Oudh W N 313. AIR (26) 1939 P C 


SUKHVANTLAL V. RUPALIPA f Chhatpar J.) 


Saurashtra 2© 


80. It appears from the facts of this case that 
the case was one in which the original decree- 
had been altered by a compromise arrived 
at between the parties. Their Loid^hips 
not discuss the view taken by this Court of the 
provisions of S. 43 and proreeded pn the 
broad ground that a compromise which is 
arrived at between the parties and governs 
the liability of th e debtor under the decree 
as regards the time or manner of its enforce¬ 
ment is one which should be enforced hi the 
execution proceedings. Their Lordships held 
that the Code ccn ained no g:nerol restric¬ 
tion of the parties’ liberty of < on ract wub 
reference to their rights and obligations 
under the decree and that if they do contract 
upon terms which have refeience to and: 
affect the execution, discharge or satisfaction* 
of the decree, the provisions of S. 47 involve 
that questions relating to such terms may 
fall to be determined by the executing Court. 
Following this view, it was he d bv the 
Allahabad High Court in ‘Chhatrapati Pertab 
Bahadur v. Hariram’. AIR (27) 1940 AU 
423 that the period of 12 years provided in. 

S. 18 should be computed from the date of the 
default mentioned in a compromise decree 
which altered the original decree. A similar 
view was taken in ‘fxartic Chandra v. Bata 
Krishna Roy’, AIR (25) 1938 Cal 25, where 
an order of the Court embodying the compro¬ 
mise passed subsequent to the original decree 
was regarded in the nature of a subsequent 
order made by a competent Court under S. 4a 
(1) (b). Civil P. C. M 

Th* decision of the Lahore High Court citecf 
bv the learned Civil Judge rested upon the fact 
tha‘ th e amendment of the decree was occa¬ 
sioned by the original decree not conforming 
to the judgment. It was under those circumst¬ 
ances that it was held that the date of tho 
amendment of the decree could not be taken 
as the starting point of the period of 12 years 
for the purpose of S. 48, Civil P. C. In the pre¬ 
sent case there is no question of the orginaL 
decree not being in conformity with the judge¬ 
ment. The decree has been varied in pursu¬ 
ance of statutory provisions which since tho 
passing of the decree came into force. 

(4) Se tlon 11 of the Saurashtra Agricultu¬ 
rists’ Relief Act lays down as under : 
lie: farmer decrees. “Decrees standing against 
the agriculturist when this Act comes into 
force, and decrees included in other debts* 
when coming before the Court in execution 
or in a suit, account should also be taken of 
such decretal debts ill accordance with the 
provisions of section 9. In taking such 
account, if it appears to the Court that the 
transactions which have led to the passing 
of the decrees are a part and parcel of other 
transactions entered into between the parties, 
then the whole of the transactions should be 
inquired into, as if the agriculturist has instfc- 
tu ed a suit for taking accounts in accordance^ 
with the provision of section 5 and the 
amount remaining due by the agriculturist 
should then be ascertained. But the aseer* 
tainment of such amount, shall not except 
under circumstances mentioned in section 12 
en.itle the creditor to realize from the agri¬ 
culturist debtor any sum in excess of tho 
balance due under the decree, which oo 
corning before the Court had led to order the 
tak ng of accounts In accordance with tho 
provisions of this section 1 *. 
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The words "as if the agriculturist has instituted 
a suit for talcing accounts in accordance with 
the provision of S. 5 and the amount remaining 
due by the agriculturist should then be ascer¬ 
tained' seem to snow that for all practical pur¬ 
poses the inquiry under S 11 should be deemed 
as if a new suit is instituted and the amount 
ascertained which is incorporated in a formal 
order snould be considered as a new decree or 
in any case a subsequent order within the 
meaning of clause (1) (b) of S 48. Civil P. C. 
This was the reasoning of the Hazur Adalat 
of Junagadh in the decision cited before the 
learned Civil Judge. I am in entire agreement 
with this view, which appears to me to be 
sound on principle and in consonance with the 
decision of the Oudh High Court. 

(5) The learned Advocate for the respondent 
has relied upon tlie case of ‘Jagannadham v. 
Venkatappanna\ A1R (30) 1943 Mad 765. 
wherein a decree was amended under the Ma¬ 
dras Agriculturists’ Relief Act pending execu¬ 
tion and it was held as under : 

“A decree as amended under the Madras Agri¬ 
culturists* Relief Act bears the same date as 
rile old decree, which would not be the case 
.f the amended decree had to be regarded as 
an entirely new decree. It is based on the 
old judgment and therefore when the revised 
decree is executed it is really the old decree 
amended and not an entirely new decree, 
which under S. 48, Civil P. C., would give 
ihe decree-holder a fresh period of twelve 
years from the date of the amendment. If 
it is the old decree that is still being executed 
then the old execution petition must be 
deemed to be pending." 

This decision seems to have been based upon 
the practice prevailing to give the amended 
decree under the Madras Agriculturists* Relief 
Act the same date as the old decree. The provi¬ 
sions of the Madras Agriculturists’ Relief Act are 
not cited before me. and the learnejj Judge in 
that case did not consider the question whether 
the amended decree should be construed as a sub¬ 
sequent order within the meaning of clause (1) 
(b) of Section 48, Civil P C. I prefer to follow 
the Oudh case which appears to be on ail fours 
with the present case. I consequently hold that 
the period under S. 48 should be considered to 
run from 10-1-39, and as the execution applica¬ 
tion was filed within 12 years from this date, 
it was within time. I therefore set aside the 
order of the trial Court and allow this appeal 
with costs. 

(6) No other ground as to the maintainabi¬ 
lity of the execution application has been urged 
before me by the learned Advocate for the res¬ 
pondent. I therefore grant the execution appli¬ 
cation and order execution to issue. 

K S. Appeal allowed. 


■ A. I. R. (39) 1952 Saurashtra 30 [C. N. 14.] 

CHHATPAR J. 

Lohana Dulakhidas Durlabhji and another, 
A pply ants v. Lohana Shantilal Haridas and 
others, Opponents. 

Civil Revn. Appln. No. 109 of 1950, D/- 12- 4 - 
1951. 

(a) Civil P. C. (1908), O. 20, R. 13 — Ad- 
minis 1 . ration suit — Who can file — Valuation 
— Court-fees Act (1870), S. 7 (it;) (/). 


Any legatee under a will can file a suit for 
administration where it is necessary to take Qn 
account of the estate of the deceased and such 
a suit can be filed against a party who was 
during the li;e lime of the deceased in posses- 
skh and management of the properly on behalf 
of the deceased. The mere fact that such parly 
re jutes the claim of the plaintiff does not alter 
the nature of the suit. The nature of the suit 
is 10 be determined from the allegations in the 
p.aint. Whether those allegations are substan¬ 
tiated or not will be a question to be decided in 
the case itself. The fact that the plaintiffs rely 
upon the will for getting their shaie in the pro¬ 
perty of the deceased makes little difference 
so far as the frame of the suit is concerned, it 
would be necessary in the plaintiff's case to 
ascertain what the estate of the deceased teas, 
what debts had to be paid; after the collection 
of the ou.standings and other assets and pay¬ 
ment of debts , the plaintiffs ’ share would be 
capable of ascertainment. Such a suit can be 
for an account of the administration of the 
estate of the deceased. Being a suit for accounts, 
it is open to the plaintiffs to put any valuation 
they piease and pay ad veiorem Court-fees 
thereon. AIR (2) 1915 Bom 59, Rel on. AIR 
(27) 19*0 Lah 179 and 2 Sau LR 221, Dist. 
Chiialey's Ciuil P. C. cited with approval. 

(Paras 2, 3) 

Anno : C. P. C., O. 20, R. 13, N. 5, 5a. Court 
fees Act, S. 7 (iv) (f) N. 3. 

(b) Civil P. C. (1908), S. 115 — Interlocu¬ 
tory orders. 

A d ci ion upon Court-fees or the frame of a 
suit uhich is adverse to the plaintiff amounts 
to refusing to exercise jurisdiction to try the 
case; and in such cases a Court of revision can 
interfere and give relief to the plaintiff. A I R 
(37) 1950 Pat. 470, AIR <37) 1950 r a l 386, 
AIR (37) 1950 Nag 249, Rel on. AIR (36) 
1949 P. C. 1 05, referred. (Para 4) 

Anno : C. P. C., S. 115, N. 5. 

K. M. Takar, for Applicants, G. B. Joshi , for 
Opponent (No. 1), C. H. Doshi , for guardian oj 
minors (Nos. 10 and 11) V. M. Udani, for 
guard an of minors (Nos. 6 to 9). 

Cases referred to : 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 
(’49) AIR (36) 1949 PC 165 (Pr 4) 

(’15) 39 Bom 545 : (AIR (2) 1915 

C22) 45 Bom 75 : (AIR (8) 1921 Bom^424) 


(165 Ind Cas 
(Pr 2) 
(Pr 4) 
(189 Ind Cas 
(Pr 2) 
(I LR (1950) 
(Pr 4) 
(Pr 4 1 
(Pr 3) 


(’36) AIR (23) 1936 Bom 353 
964) 

(’50) AIR (37) 1950 Cal 386 
C4 ») AIR (27) 1940 Lah 179 
894) 

(’50) A I R (37) 1950 Nag 249 
Nag 748) 

(’50) AIR (37) 1950 Pat 470 
(’49) 2 Sau LR 221 
ORDER : This is a revision application 
from an order of the Civil Judge, Senior Divi¬ 
sion, Junagadh, deciding issue No. 4l about; the 
frame of the suit and issue N°. 5 about court- 
fees against the applicants-plamtiffs. The plain- 
tills had filed a suit for administration of the 
estate of one Gandhi Makanji Shamil who died 
on 17-2-47. The plaintiffs alleged that the 
deceased had left a will dated 25-8-45 and ac- 


1952 


BUbAKHIDAS v. SUAS11LAL (Chh.dpar 


Saurashtra :.i 


• a )n »hev were entitled to a share in 
£ d ”,faL aS deceased. They alleged that 
the Sire estate was in possession of the defen¬ 
dant No. 1. who is. a daughters son of the 


property on behalf of the deceased. The mere 
fact that such party refutes the claim of the, 
parties plaintiff does not alter the nature of the? 
suit. The nature of the suit is to be determined); 
<! ant J 40 - He 'was *alleged Ub to 'have" 1 been in from the allegations in the plaint. Whetnerj 
d , 6C t« d «f the property and the management those allegations are substantiated or not will 
S during the life time of the deceased, be a question to be decided in the case itself 
Thk allegation is not denied by the defendant Reference may be made in this connection to] 
The olaintiffs had joined several other tn e ruling of the Bombay High Court m the 
SStta k» e the suit as defendants who are on- c. se of ’Khatija v Adam Husenally’, 39 Bom 
SSL to certain shares and legacies under the 545. where the plaintiff had filed a suit for an 
wil propounded bv the plaintiffs. The defen- order directing the administration through 
dant No 1 who is the chief contesting defen- Court of the estate of the deceased and for 
dant has pleaded that the deceased had revoked ascertainment, separation and delivery to the 
the will said to have been made in favour of plaintiff of her share of the residue of the 
the plaintiffs on the basis of which the suit has estate. The suit was valued at Rs. 130/- for 
been filed for administration and accounts bv purposes of court-fees and for purposes of 
subsequent wills in his favour and he claimed jurisdiction and pleader’s fee at Rs. 30,00,000/-. 
that under the last will and testament of the The defendants contended that the suit was not 
deceased, he was the sole legatee. Various properly valued for th e purpose of court-fees 
issues were framed by the trial Court and the and that the suit was not maintainable as an 
two issues on which the decision has been given administration suit. The trial Court held in 
and which are the subject mailer of this revi- favour cf the defendants and rejected the 
sion application are (1) whether the suit for plaint. On appeal, the District Judge upheld 
administration was maintainable and ( 2 ) v;he- the decision. He also ordered her to pay ad 
ther the court-fee paid was sufficient ? The valorem Court-fees on the amount of her share, 
plaintiffs had valued the suit for the purpo;e When the case, however, came before the High 
of court-fees under Section 7 (IV) (f) of the Court, the views of the lower Courts were dis- 
Court-fees Act. The contention of the defen- sen ted from and it was held that the suit was 
dant No. 1 was that the plaintiff’s suit was for properly framed and valued for purposes of 
the partition of the estate of the deceased and Court-fees. Scott C. J., in setting aside the deci- 
for declaration as to the will under which they sion of the lower Court remarked that there 
claimed, and that they should value the share was no reason why the suit should not be treat- 
of the property and pay ad valorem Court-fees ed as a suit for account and for the share which 
thereon. The learned Civil Judge, Junior Divi- may be found due to the plaintiff upon taking 
sion, who tried these issues, held that the plain- of such account and if it was a suit for an 
liffs had no right to bring a suit for administra- account falling under Section 7 clause IV (f) 
tion and that the suit as framed was not main- of the Court-fees Act, the plaintiff was at 
tamable. He also held that the plaintiffs should liberty to value it at Rs. 130/- or any other sum 


the partition of the estate of the deceared and Court-fees. Scott C. J., in setting aside the deci- 
for declaration as to the will under which they sion of the lower Court remarked that there 
claimed, and that they should value the share was no reason why the suit should not be treat- 
of the property and pay ad valorem Court-fees ed as a suit for account and for the share which 
thereon. The learned Civil Judge, Junior Divi- may be found due to the plaintiff upon taking 
sion, who tried these issues, held that the plain- of such account and if it was a suit for an 
liffs had no right to bring a suit for administra- account falling under Section 7 clause IV (f> 
tion and that the suit as framed was not main- of the Court-fees Act, the plaintiff was at 
tamable. He also held that the plaintiffs should liberty to value it at Rs. 130/- or any other sum 
file a suit for a specific share, value the same the plaintiff pleases. This case was cited in a 


and pay the Court-fees thereon and they should 
consequently make the necessary amendments 
in the plaint. Against this order the present 
revision application has been filed. 

(2) I have heard Mr. K. M. Thakar the learn¬ 
ed Advocate for the plaintiffs and Mr. G. B. 
Joshi for the defendant No. 1 at length. The 
learned Civil Judge has relied upon commen- 
« m 4 U ! s Succession Act, 1946 Edition, at 
page n 14 wherein the case of ‘Chand Narain 

1SL Ra, S; A?* < 37 > 1940 Lah. 170 has 
been cited, which held that where a suit is one 

SJS2. nva J c,ain japts fo the estate of the 
®? ed . e . a . ch °" e , Maiming to be th e sole heir, 
such a suit is not for an account of any property 

of d th» r r S ?^ ministra tion under the decree 
cLrf nPl ?l nce ’ m administration suit 

Sis**,®* by one of the heirs to ° btain 

£"£322**5? property wrongfully withheld 

t0 be the heir ' This 
cf* tw distinguishable from the present 
case. That was a case in which each of the 
parties claimed to be the sole heir and there was 
no question of ascertainment of the estate left 
by the deceased and taking an account mv- 
ment of debts etc. It was under those circum¬ 
stances that the suit for adminictrn1i^ rCUm 
held to be not maintainable. On the other hand* 
it is quite clear from the commentary of pm 
taley on the Civil Procedure Code Sth EdiUon 
at page 2135-36 that any legatee under a -wUl 
can file a suit for administration where it is 
necessary to take an account of the estate of 

» and “S 1 * ? suft can ^ filed against 

5 Pfrty who was during the life time of the 
deceased in possession and management of the 


later case of 'Issafally Alibhai v. Abdeali Gu- 
lam Hussain’ of the same High Court, 45 Bom 
75. The facts of this case were that one Guiana 
Hussain died leaving among other heirs his 
father and mother. They having died their 
shares passed to their son the plaintiff. The 
plaintiff filed a suit for an account and ad¬ 
ministration of the estate of Gulam Hus¬ 
sain. Both the lower Courts dismissed 
the suit on the grounds that an adminis¬ 
tration suit did not lie and that the only suit 
that could lie was for partition. On appeal to 
the High Court, it was held that the plaintiff 
having an interest in the estate of Gulam Hus¬ 
sain was entitled to come to the Court and ask 
for a preliminary decree for the administration 
of that estate and that he was not bound to file 
a suit for partition. ’Khatija Bai’s case’, (3!) 
Bom 545) was referred to and relied upon by 
the same High Court in the case of ‘Maganlal 
Chunilal v. Kanchanlal Manchharamb AIR 
(23) 1936 Bom 353 at p. 354. The headnote 
reads as under : 

In an administration suit the reliefs prayed 
for were that certain will of the deceased 
alleged to be fabricated should be declared 
null and void, that the moveable and immove¬ 
able property, claims, debts and legacies of 
the deceased should b e ascertained, and the 
P^Pfrty ^ght be determined and adminis- 

!fr£ d r J ? K h t t 5 e 8ame shoul d he finally 
ordered to be made over to the executors nf 

of Court-fee and 

pu a SL‘ h oi same flgure,or ,he 


JJ2 Saurashtra Manekchand v. Natdbha 

Held : that the suit was one for administra¬ 
tion in spite of the fact that the final decree 
to be passed might awards possession of im- 
imovsable properties Furiher S. 17, Court- 
fees A t. did not apply because the suit did 
not embrace two or more distinct subjects 
as the other reliefs claimed by the plaintiil 
■were all incidental to the chief item of relief 
which was the administration of the estate. 

For these reasons the suit was one for 
accounts coming under S. 7 (4) (f), Court- 
fees Act, and in view of the valuation placed 
by the plaintilTs on the relief claimed by 
them and the provisions of S. 8, Suits Valua¬ 
tion Act, the subject matter of the suit was 
less than Rs. 5,000/-in value and the appeal 
Jay to the District Judge.’* 


A. I.R. 

! , «f t * his interlocutory stage. There is no doubt 
that the ruling given in the case of ‘Venkata, 
giri Ayyangar v. Hindu Religious Endowment 
Board Madras, AIR (36) 1949 PC 165 lavs 
down the scope of interference by a Court of 
rev.sion. But the learned Advocate for the at>- 
P 'cants has drawn mv attention to several re- 
cent rulings of High Courts after the Privv 
Council ruling, wherein it has been construed 
that a decision upon Court-fees or the frame 
of a suit which is adverse to 


(3) The fact that the p aintiffs in the present 
case rely upon the will for geiting their share 
in the property of the deceased makes litlle 
difference so far as the frame of the suit is 
concern'd. It would be necessary in the plain- 
iilTs’ case to ascertain what the estate of the 
deceased was, what debts had 10 be paid; after 
the collection of the outstandings and other 
assets and payment of debts, the plaintills 
chare would be capable of ascertainment. Such 
-a suit can be for an account of the administra¬ 
tion of the estate of the deceased. The learned 
Civil Judge has also relied upon a ruling of this 
Court given in the case of ‘Thakar Karsondas 
Lavji v. Tnakar Nathalal Jiwa\ 2 Sau L R 221. 
This case is tleaily distinguishable There the 
plaintiff had claimed the cancellation of the 
w.ll under which the proper y was being ad¬ 
ministered by the two defendants and he also 
claimed that the accounts of the administra¬ 
tion of the estate should be taken and the pro¬ 
perty should be handed over to the plaintiff in 
the same sta'e in which it was prior to the 
defendants Nos. 1 and 2 coming in possession 
of the property. The plaintiff, in the alternative 
had claimed compensation for conversion of the 
property, if there was any. It was held that 
on a plain reading of the relief clause of the 
plaint, it was clear that the plaintiff wanted the 
possession of the property and that property 
was mentioned in a schedule which was in the 
proceedings. The real character of the suit was 
therefore not for accounts but a suit to recover 
the property from the possession of the third 
partv. It was under those circumstances that 
it was held that the suit as filed for accounts 
would not lie, and therefore the frame of the 
suit was bad. In the present case the plaintufs 
are only two of the legatees under the will pro¬ 
pounded bv them, the other legatees be ng some 
of th* defendants. The estate is in the posses¬ 
sion of the defendant No. 1. who was managing 
it du ing the life time of the deceased. He is 
not a trespasser and never set up a title ad¬ 
verse to that of the deceased. It would be neces¬ 
sary ordinarily to take accounts of the esta*e 
■of the deceased, pay the debts and recover the 
outstandings whereafter what is left b > the 
deceased can be ascertained and partition 
made. Giving my anxious consideration to the 
case I am of opinion that the learned Judge 
has erred in deciding these issues against he 
pinin' iffs and I hold that the frame of the suit 
As unobieetionable Beinc a suit for 
lit is open to them to put any valuation they 
[please and pay ad valorem Court-fees thereon. 

<41 A technical plea has been raised by 'he 
opponents whether n revision application would 


, . -- the plaintiil 

amounts to refusing to exercise its Jurisdiction 

to try the case; and in such cases a Court o* 
revision can interfere and give relief to the 
plaintiff. These cases are reported in ‘Basuki 
I rasad v. Satya Kinkar*. AIR (37) 1950 Pat 
470, ‘Surendra Narayan v. Bhairabendra* 
AIR (37) 1950 Cal .386 and 'Baldoo Gulabrao v 
Abdul Hafiz’, AIR (37) 1950 Nag 249. I n view 
of the present trend of the rulings of the High 
Cour.s. in my opinion this is a fit case wherein 
1 should interfere in the exercise of my revi- 
sional powers and set aside the order at this 
s’age. Accordingly I allow this revision appli¬ 
cation and set aside the order of the learned 
Civil Judge and hold that the suit as framed 
is maintainable and proper court-fee has been 
paid on the valuation made in the plaint. The 
applicants will get their costs from the oppo¬ 
nent No. 1. The opponents will bear their own 
costs 

D.H. Revision allowed. 
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SHAH C. J. j, 

Thakkar Manekchand Motichand, Defendant- 
Applicant v. Parmar Natubha Jiwabhai and 
others, Plaintiff s-Opponents. 

Civil Review Appln. No. 7 of 1950, D/- 
14-8-1951. 

Ctuil P. C. (1908), O. 41 Rr. 4, 33 and O. 4J 
R. 1 — Failure to consider effect of O. 41 R. 4 
and 33 by appellate Court — If sufficient ground 
for review. 

In execution of a money decree against the 
father (defendant 1) and sons (defendants 2 to 
4) the properties in the hands of sons were at¬ 
tached. The sons objected that the propertiet 
in their hands were not liable to attachment at 
the suit debt was incurred by their father aftel 
a partition had taken place amongst them. Th4 
objection was dismissed as barred by res Judi¬ 
cata. In the appeal filed by defendants 3 and 4 
defendant 2 was not even made a party. The 
appellate Court remanded the case for determi¬ 
nation of the objection on merits. After taking 
evidence of all the defendants including that of 
defendant 2, the trial Court held that the parti¬ 
tion was subsequent to the suit debt and there¬ 
fore dismissed the objection. On appeal Oy 
defendants 2 to 4. the appellate Court reversed 
the decree in favour of defendants 3 and 4 on V 
and observed that defendant 2 was not 
to PCI the benefit of the appellate order of re¬ 
mand as he was not a party to it D „ e, f" d 1 2 
therefore applied for review of this oraer^ 

■Held ' that the benefit of the order f °{j e ™ 

passed by the appellate c ° ur 'Z'‘ln, 2 nS> 
as operating in favour of defendnmj oho 
though he was not a party to the appeal fde ti 
by defendants 3 and 4 os the appellate Court 
had ample powers to pass the order favour 
o/ defendant 2 under O. 41, Rr. 4 and R. 33. 
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• Held further" that as the appellate Court 
had failed to consider the vital point in the case, 
namely, whether defendant 2 was entitled to 
the benefit of O. 41, R. 33, C. P. C. there was 
a mistake or error apparent on face of record 
or at least a sufficient ground for review within 
the meaning of O. 47, R. 1. AIR (36) 1949 FC 
106 Rel. on. (Para 9) 

Anno : C. P. C.. O. 41, R. 4, N. 1, 6, O. 41, 
R. 33, N. 9; O. 47, R. 1, N. 15, 16. 

C. C. Shah, for Appellant; H. V. Trivedi and 
G. N. Mehta, for Opponents. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’49) AIR (36) 1949 F C 106 : (1949 FCR 36) 

(Prs 4, 9) 

(’37) AIR (24) 1937 Bom 101 : (ILR (1937) 
Bom 150) (Pr 3) 

'(’33) AIR (20) 1933 Mad 529 : (145 Ind Cas 
289) (Pr 6) 

(’43) AIR (30) 1943 Mad ICO: (207 Ind Cas 
«2l) (Pr a) 

JUDGMENT : This review application 

arises out of the following facts. The opponents 
sued for and obtained a decree for Rs. 4930-3-0 
together with costs and further interest from 
the Dhrangdhra Sar Nyayadhish Court against 
the person and property of Motichand Odhavji 
and against his sons defendants 2, 3 and 4 to 
the extent of the joint family property in their 
hands, and in execution of the decree attached 
certain immoveable property in the hands of 
the defendant judgment-debtors, 2 , 3 and 4 . 
pie said judgment-debtors Nos. 2, 3 and 4 ob¬ 
jected to the attachment on the plea that the 
attached properties were their separate pro¬ 
perties having come to them at a partition be¬ 
tween them and their father in Samvat 1972 
long prior to the incurring of the debt by their 
father, which was in Samvat 1975. The objec¬ 
tion was disallowed by the executing Court 
mainly for the reason that the issue raised was 
barred as res judicata, the same having been 
already ^decided hi the suit itself. Judgment- 
rf bt .°. r f N °f- 3 and 4 appealed against this order 

Judgment-debtor No. 2 
Manekchand did not appeal nor was he made 
a co-respondent in the appeal filed by judgment- 

No bl 3l S oM°04R 3 w 4 cK In , a PP eal - being appeal 
S ’tS S j luUa se t aside the order 

ther h fhi' ™ e i5m« Urt u 1 * Earned an issue whe- 
ther the partition relied upon by the judgment- 

hv b ^ as 31x1 t( ? the incurring of the debt 

by the deceased Motichand, and directed the 

wiTh^bf^Jv t0 decide the issue and to proceed 
executl on, ui the light of its finding. 

nwW'iSi 6 T ramand > t . he matter came up before 
the Civil Judge, Senior Division Surendranagar 

- the evidence of the judgment- 
debtors, including judgment-debtor No 2 Ma¬ 
nekchand and held that the petition took 
place in Samvat 1982 and that therefore 

debtors 2, 3 and 4 came up in appeal against 
tee said order and Justice Jhala, who heard 
the appeal, decided as follows : rd 

™* ber t0 bf held that there was parti¬ 
al -h S ° ns before Sam " 

dat ® ? f suit transaction. Under 
“ Ca ” n ° l be saM ,hat 
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houses are liable to attachment and sale in 
execution of the decree. As regards the other 
properties, there is no question and they are 
liable for execution. Even if they are held 
to be spent up by the sons, they are bound 
to account for the same.” 

However the learned Judge set aside the order 
of the lower Court against judgment-debtors 3 
and 4 only and as regards judgment-debtor 
No. 2 Manekchand the learned Judge observed 
as under : 

“Manekchand, it is said was not a party to 
the original appeal before this Court (Civil 
First Appeal No. 31 of 1948) . Somehow, he 
joined later when the case was remanded to 
the Court below. The properties, concerned 
so far as the various defendants, are different 
and Manekchand cannot get the benefit of 
appeal to which he was not originally a party. 
If he had joined later, it must be beyond the 
period of limitation and waiver or error of 
the opposite party in such a case cannot help 
a litigant, who has slept over his right for a 
considerably long time.” 

The result was that even though according 
to the finding of Justice Jhala the houses in the 
hands of the sons were not liable to be sold in 
execution of the decree as the partition had 
taken place prior to the incurring of the debt, 
Manekchand's property was liable to be pro¬ 
ceeded against in execution of the decree De¬ 
cause h e was not a party to the appeal No. 31 
of 1948. Manekchand has now applied for a 
review of the order of Justice Jhala. 

(2) Mr. Shah for the applicant has urged 
that the partition being anterior to the contract¬ 
ing of the debt the properties fallen to the 
share of the sons were not liable for the decre¬ 
tal debt and he has pointed out that this ques¬ 
tion was agitated in appeal No. 31 of 1948 and 
that Justice Shukla has set aside the order of 
the Lower Court completely and directed a fur¬ 
ther enquiry on the issue regarding the date 
of the partition and its legal effect. Mr. Shah 
relied on O. 41, R. 4. Civil Procedure Code, 
according to which where there are more plain¬ 
tiffs or more defendants than one in a suit, and 
the decree appealed from proceeds on any 
ground common to all the plaintiffs, or to all 
the defendants, any one of the plaintiffs or of 
the defendants may appeal from the whole 
decree, and thereupon the appellate Court may 
reverse or vary the decree in favour of all the 
plaintiffs or defendants, as the case may be. 
It is urged that even though Manekchand had 
not filed an appeal, the defence of all the judg¬ 
ment-debtors being common, viz., that the 
partition was anterior to the debt, it was open 
to the appellate Court in appeal No. 31 of 1948 
to reverse the executing Court’s Order in favour 
of all the defendants under O. 41. R. 4. This 
position is perfectly plain and is unassailable. 
In my judgment the appellate Court could pasa 
an order in favour of all the defendants even 
though one of the defendants was not joined 
as a party to the appeal and this is in accord¬ 
ance with the view taken by the High Courts 
l P r n ?r. 4 ? p s r d Calcutta, viz,, that the 
I f ° A 1 ’ 4 ctM ? 3180 be extended to a 

plaintiff or defendant who is not formally im¬ 
pleaded as a party to the appeal. The order 
In appeal No 31 of 1948 could therefore opl 
the benefit of Manekchand though he 
was not a party to that appeal since the ground 
was common to all the sons judgment-debtors. 
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(3) In ‘Gurunath v. Venkatesh’, AIR (24) 
1937 Bom 101, which was a case of restitution 
under S. 144, Civil P. C\, the same principle 
was applied. It was held : 

“Before restitution can be made under this 
section, however, the following conditions 
must be satisfied : (1) That the applicant 
must be a party to the litigation which has 
terminated according to law; (2) that he has 
either lost something or been deprived of 
something by reason of the decree or order 
which has been subsequently varied or re¬ 
versed; (3) that on the final pronouncement 
of his rights, he is entitled to the benefit of 
restitution. The section, it should be noted, 
does not in terms say that the applicant for 
restitution must be a party to the proceeding 
which has resulted in the original decree 
being reversed or varied; nor does it state 
that the final decree should provide for a 
right in him to apply for restitution. All 
that is necessary is that the final decree must 
be of such a nature that it would be inequit¬ 
able to allow his opponent to retain what 
he has ootained from the former on the 
strength of a decree which ultimately is 
held to be erroneous or wrong. It is argued 
that even if the original decree is reversed 
in appeal, yet if the applicant for restitution 
was not a party to the appeal in which it 
was reversed, he cannot get the benefit of 
this section. In my opinion, there is no war¬ 
rant upon the plain meaning of the section 
for accepting this construction. The only 
question is whether the applicant was a party 
to the litigation in the first instance, and, if, 
so, whether the final decision can be said to 
be in his favour as accepting his contentions 
made in the suit and declaring his rights/ 1 


Order 41, Rule 4, Civil P. C., was there referred 
to in support of the view taken by the learned 
Judge in the above case. Though that was a 
case falling under S. 144 of the Code the prin¬ 
ciple is the same and it applies to a case covered 
by O. 41. R. 4 as well. 

(4) Then under O. 41, R. 33, the appellate 
Court has power to pass any decree and make 
any order which ought to have been passed or 
made and to pass or make such further or other 
decree or order as the case may require, and 
this power may be exercised in favour of all 
or any of the respondents or parties althougn 
such respondents or parties may not have filed 
any appeal or objection. In ‘Hari Shanker v. 
Anath Nath’, A I R (36) 1949 F C 106, the Cal- 
cutta Improvement Tribunal had appoitioned 
the compensation awarded for compulsory ac¬ 
quisition of premises between the proprietors 
and the lessees and against the decision of the 
said Tribunal an appeal was taken to the High 
Court by some of the proprietors who repre- 
sented one-third share in the proprietary inte¬ 
rest. The other co-sharer proprietors were made 
respondents to the appeal. The High Court 
allowed the appeal and reversed the decision 
of the Improvement Tribunal. As however the 
appeal was not filed by all the proprietors 
but some of them who had one-third share in 
the proprietary right the appellants were de¬ 
clared entitled to a sum which was one-third 
of the total sum and no relief was given to the 
non-appealing proprietors with regard to whom 
the decision of the Improvement Tr:bunal was 
left intact. Subsequently the other proprietors 
who had not joined in filing the appeal but 


figured merely as respondents therein, pre¬ 
sented an application for review of the judg- 
ment on the ground that even though they did 
not file any. appeal, relief could and should 
have been given to them under the provisions 
of O. 41, R. 33 inasmuch as their case rested 
entirely on the same footing as that of the ap¬ 
pealing proprietors and the entire decision of 
the Improvement Tribunal was pronounced to 
be wrong. The application was allowed by the 
High Court, purporting to act under O. 41, 
R. 33 and this decision was upheld by the Fede¬ 
ral Court on the ground that the case was a fit 
one for the exercise of powers under O. 41 R. 33. 
The benefit of O. 41, R. 33 can also be extended 
in favour of a party to the suit who is not im¬ 
pleaded as a party to the appeal. 

(5) In ‘Palani Mudali v. Athiappa Goundan\ 
AIR (30) 1943 Mad 160 it was held that under 
O. 41, R. 33 the Court had jurisdiction to alter 
a decree in favour of a party who is not a res¬ 
pondent in the appeal. It could have no such 
jurisdiction unless the decree as a whole is the 
subject-matter of the appeal, although of course 
it cannot pass an adverse order in the absence 
of one of the parties affected. 


(6) In ‘Thirumala v. Athimoola', AIR (20) 
1933 Mad 529 the facts were even more adverse 
to the defendants. There an ex parte decree 
was passed against several defendants and some 
of them having applied to have the said decree 
set aside it was set aside against all the defen¬ 
dants. The plaintiff having gone to the High 
Court in revision the ex parte decree against 
the non-applying defendants was restored. The 
suit was then tried by another subordinate 
Judge and dismissed on the finding that the 
documents produced were false. The plaintiit 
appealed to the High Court but the High Court 
dismissed the appeal. The question arose whe¬ 
ther the High Court could dismiss the suit also 
against the defendants against whom the ex 
parte decree stood and who had not appealed 
or were not parties to plaintiffs appeal. It was 
held that the previous restoration by the Hign 
Court of the ex parte decree could not now 
come in its way of setting it aside under O. 41, 
R. 33. When the appeal came before the Court 
the whole suit was under the appellate Courts 
control and as the basis of the suit was found 
to be false, the non-appealing defendants could 
be relieved from the ex parte decree and nei¬ 
ther the provisions of S. 107 nor the fact that 
th 0 ex parte decree was passed by a . W 
different from one whose decree was under ap¬ 
peal, was a bar to the exercise of the very wide 
discretionary powers under O. 41, R. 33. 

(7) Therefore it was competent to the Court 
in appeal No. 31 of 1948 to reverse the order 
of the executing Court n °t ° nly .gainst A 
appealing judgment-debtors Nos. 3and 4b 
also against Manekchand judgment-debtor No. 2. 
No doubt it appears that 'he appcl ' a " Agbly 

taken to be the judgment-debtors and probabiy 

it was not present to the mind ° f ’A^ent-deb- 
that Manekchand was also a c<>JU<^^ding 
tor. All the.same, judgmg from tte « n s 

part of his judgment where the is^e r ^ ^ 

framed and remanded it swms bofore , he 
his view if the Partjtion took p ace han<J 

date of the incurring of the 1 dent tha 

SB? “court. 
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order in its entirety. The order made by him 
is without reservation and it allows the par¬ 
ties to lead oral and documentary evidence on 
the issue and directs the executing Court to 
proceed further with the matter. It is vital 
to remember that the lower Court’s Order was 
reversed on the finding that the contention 
was not barred as res judicata and the rever¬ 
sal had nothing to do with facts. When the 
matter went to the executing Court all the 
three judgment-debtors engaged Mr. Shah as 
their pleader and Manekchand gave evidence 
and for all purposes he was treated as a party 
to the dispute and a finding was given against 
all the judgment-debtors. The opponents too 
thus accepted the position that the executing 
Court’s order was set aside in toto and it was 
open to Manekchand as well to prove that the 
partition had taken place before the debt was 
incurred and the issue was fought in that light. 

(8) On a careful consideration of the facts 
and the circumstances of fhe case therefore 
Justice Shukla’s order must *be taken as ope¬ 
rating in favour of Manekchand also under 
O. 41, R. 33, Civil P. C. 


(9) It was urged for the opponents that even 
on such a finding the order of Justice Jhala 
is not liable to be reviewed because he has 
given reasons for holding that Manekchand 
could not .get the benefit of the order in appeal 
No. 31 of 1948. Now the reasons stated are that 
Manekchand was not a party to the said ap¬ 
peal and that he has joined somehow later 
when the case was remanded to the lower 
Court, that it must have been beyond the 
period of limitation and that waiver or error 
of the opposite-party cannot help a litigant 
who has slept over his right for a considerably 
long time. In my judgment these are not rele¬ 
vant considerations and, with respect, it must 
be said that he has really not considered the 
question whether Justice Shukla’s order in Ap- 
peal No 31 of 1948 was such as to extend the 
benefit thereof to Manekchand or not. That 
being so the omission to consider that vital 
point under O. 41, R. 33 will constitute a suffi- 
clent ground analogous to those mentioned in 

Y’ V* 1 an <* it would be competent to re- 
consider the matter by way of a review 'Hari 

?n h R an N r H V - ^ ath Na * h ’- AIR (36) 1949 FC 
fu Ubt the - view taken is merely er^ 
roneous the order will not be the subiect of a 

review, but here the learned Judge has failed 
to consider the real point, viz., whether the 
order in appeal No. 31 o^ 1948 derated for 
the benefit of Manekchand or not Therefore 
this is a case of a mistake or error apoSent 
on the face of the record so as to attract the 
provisions of O. 47, R. l. Civil P C lh 

< 10) In the result. I allow this review annli- 
orderthat the houres fXTto^e 

s a rJsiFH & 

by the opponents plaintifls against^thP tam f d 
application the proper order will be to 

S3g. t0 be “ cTts *. i SS? 

Review allowed. 
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Stale v. Pranjivan Gandalal , Respondent. 

Criminal Appeal No. 165 of 1950, D/- 2-8* 
1951. 

(a) Bombay Prohibition Act (XXV (25) of 
2949), S. 66 (b) — Offence under — Duty of 
prosecution to prove consumption of liquor 
within limits of Magistrate's jurisdiction — 
Failure to prove — Presumption under S . 114 , 
Evidence Act, if can be drawn — Evidence Act 
(1872), S. 114. 

In order that a Magistrate may have juris¬ 
diction to convict a person for the offence of 
drinking an intoxicant without a permit, it is 
necessary for the prosecution to prove that 
the intoxicant was consumed within the limits 
of his jurisdiction. 

Where the accused is merely found drunk 
within the local limits of the jurisdiction of a 
Magistrate it would be for the prosecution to 
prove the place where the liquor was cotisumed 
in order to give the Magistrate jurisdiction to 
try the case. If the prosecution fails to prove 
this the Court is not justified in drawing a pre¬ 
sumption under S. 214, Evidence Act, that the 
accused must be considered to have taken 
liquor at the place where he is found , especial¬ 
ly when there is a possibility of the accused 
reaching that place within a short period of 
time. (Para 3) 

Anno : Evi. Act, S. 114, N. 13. 


(b) Evidence Act (1872), S. 106 — Scope. 

S. 106, Evidence Act, applies to Criminal 
cases e.g. to a case contemplated by illustra¬ 
tion (b) to the Section when the prosecutiofi 
cannot prove a negative fact. But positive 
facts giving jurisdiction to a Court must in all 
cases be established by evidence by the prose¬ 
cution. Hence where the prosecution has failed 
to prove that the accused drank liquor within 
the local limits of the jurisdiction of the Magis¬ 
trate, S. 106 cannot be invoked to cast the bur¬ 
den on the accused of proving that he drank 
liquor outside the jurisdiction though it might 
be a fact within his special knowledge . 

A - . A a « (Para 4) 

Anno : Evi. Act, S. 106, N. 1, 2. 


(c) Criminal P. C. (1898), S. 182 — Scope 
and applicability. 

Section 182 , Criminal P. C. is intended to 
provide for the difficulty that would arise 
where there is an uncertainty as to in which 
of the different areas an offence ts committed. 
The offence of drinking liquor without a per¬ 
mit is complete the moment the liquor is drunk . 
There can be no uncertainty of the place of 
dritiking and therefore of the area in which 
the offence is committed. Hence S. 182 cannot be 
invoked in such cases to give the Magistrate 
jurisdiction to try the offence. (Para 4 ) 

Anno : Cr. P. C., S. 182, N. 2, 3. 


C. 27. Shah, Advocate General, 
A. R. Baxi, for Respondent. 

Cases referred to: 


for the State; 


v-rxncxiiKcu m oraer oi Courts, and in r 
Courts chronologically. List of foreign cas 

J*™} comes ■«« the Indian CaSs) 

( 3 6 AU ER 3<WA 5 tp 16 A Cas 545 : 193 

Crh LJ R 963 3 ) 1 (AIR (23) 1936 PC 299 * 

(Pr * 
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(’39) 50 Mad LW 452 : 1939 Mad WN 883 • 
(AIR (27) 1940 Mad 1 : 41 Cri L J 369) 

• (, 40)_21 Pat L T 1021: (AIR (28) mPplt 
, I/O : 42 Cn L J 215) (P r 4 ) 

(39) AIR (26) 1939 Sind 209 : (41 Cri LJ 
28) (Pr 4) 

CHHATPAR J. : This is an appeal under 
S. 417, Criminal P. C.. by Government to set 
aside the acquittal of the respondent who was 
charged under S. 66 (b) of the Bombay Prohi¬ 
bition Act as applied to the State of Saurashtra 
by the Sessions Judge. The trying Magistrate 
had convicted him of the offence and sentenced 
him to suffer rigorous imprisonment for three 
months and to pay a fine of Rs. 25/- but the 
Sessions Judge on appeal set aside the convic¬ 
tion but at the same time remanded the case 
to the trial Court with a direction that the 
accused should be retried for offence under 
S. 85, Cl. (1) of the Act. 

(2) It was alleged that the accused was 
coming on a bicycle to Bhavnagar from the side 
of Chitra in Dhanduka. He was found at Bha¬ 
vnagar in a drunken condition. He was con¬ 
sequently charged with an offence under S. 66, 
Cl. (b) of having consumed an intoxicant 
without a permit. There was no evidence on 
the record as to where the accused had taken 
the intoxicant. The learned Sessions Judge 
under the circumstances, held that it not being 
proved that the respondent had taken the in¬ 
toxicant within the local limits of the Juris¬ 
diction of the Magistrate, the accused could 
not be convicted at Bhavnagar of the offence 
of having taken an intoxicant. But at the 
same time the learned Sessions Judge was of 
the opinion that if the accused was found to 
be drunk and incapable of taking care of him¬ 
self in any public street or thoroughfare at 
Bhavnagar jie could be tried for an offence 
under S. 85 Cl. (1) of the Act. 

(3) It is not disputed that the words “con¬ 
suming any intoxicant" would include drink¬ 
ing liquor. The definition of the words “to 
drink" and “intoxicant" given in Cls. (12) and 
(22) of S. 2 of the Act makes this abundantly 
clear. But in order that a Magistrate may have 
jurisdiction to convict a person for the offence 
of drinking an intoxicant without a permit, 
it is necessary for the prosecution to prove that 
the intoxicant was consumed within the limits 
of his jurisdiction. In the present case there 
is no proof of this fact. The learned Advo¬ 
cate General has however contended that the 
Court should have raised a presumption under 
S. 114 of the Indian Evidence Act that the ac¬ 
cused should be presumed to have taken liquor 
at the place where he was found to be drunk. 
Now S. 114 states : 

“The Court may presume the existence of any 
fact which it thinks likely to have happen¬ 
ed, regard being had to the common course 
of natural events, human conduct and public 
and private business in their relation to the 
facts of the particular case." 

The learned Advocate General argues that in 
the common course of natural events, a per¬ 
son is found drunk at the place where he takes 
liquor and the Court should draw a presump¬ 
tion to that effect. I am unable to agree with 
the learned Advocate General’s argument. It 
is common knowledge that the effect of drink 
may last for several hours and during that 
Interval a man may proceed from place to place. 


AN (Chhatpar J.) A. I. R 

™ e J° cal Hm i ts ° f the Magistrate at Bhav- 
TnfniV ]° the Kmits of Bhavnagar 

m ,u d , Gad hada Mahal, and it is quite 
3 P er ?. on ma y re ach Bhavnagar 
from outside such limits within a very short 
period of time especially in the modem times 
of quick travel by plane, car and railway I 
am therefore of the opinion that I shall noi 

b <f 3 ij S l! fle j m holdln e that a presumption 
should be drawn that in the natural course of 
events, a person should be considered to have 
taken liquor at the place where he is found 
drunk It would be for the prosecution to prove 
the place where liquor was consumed in order 
to give the local Magistrate jurisdiction to try 
the case. 

(4) The learned Advocate General next 
relied upon S. 106 of the Indian Evidence Act 
and argued that the fact of drinking was within 
the special knowledge of the accused and 
therefore the burden lay upon him to prove 
that he drank liquor outside the limits of the 
jurisdiction of the Magistrate. So far as the 
applicability of the S. 106 to criminal cases is 
concerned, I might refer to the following com¬ 
mentary of Sarkar on Evidence, 7th Edition at 
Dace 940 : 

“Applicability of the section to criminal cases: 

The Judicial Committee have definitely laid 
down that S. 106 does not cast any burden 
on an accused person to prove that no crime 
was committed by proving facts lying spe¬ 
cially within his knowledge. The section 
does not warrant a direction to the jury, 
that if anything is unexplained which the 
jury think the accused could explain they 
not only may but must find guilty ('Sene- 
viratne v. The King’, (1936) 3 All ER 36 : 
41 CWN 65 : 164 Ind Cas 545. This autho¬ 
ritative pronouncement on the true meaning 
of S. 106 will it is hoped dispel the unfound¬ 
ed notion that if anything remains unex¬ 
plained by the accused there can be an in¬ 
ference of guilt. Section 106 cannot by any 
implication be utilised to cast on the accused 
the burden of proving his innocence). Sec¬ 
tion 106 is not a proviso to the rule that the 
burden of proving the guilt is on the prose¬ 
cution but on the contrary the section is 
subject to that rule (‘Shewaram v. Emperor’, 
AIR (26) 1939 Sind 209). So it has been held 
that S. 106 would not absolve the prosecu¬ 
tion from the duty of proving that a crime 
was committed even though it is established 
that the accused had special knowledge on 
the point, the deceased being the wife of the 
accused (‘Kanakasabai v. Emperor’, 50 LW 
452 :1939 Mad WN 883). If any explana¬ 
tion that the accused chooses to give is not 
proved beyond doubt, he cannot claim to be 
innocent; but even so, if his explanation 
throws any reasonable doubt on the prose¬ 
cution story he would be entitled to an ac¬ 
quittal not because he proves the facts and 
circumstances referred to, for instance in 
Ss. 105 and 106, but because the prosecution 
has failed to establish his guilt 
reasonable doubt Raghunalh v. Emperor, 21 
Pat LT 1021." 

The section applies to criminal cases : eg. to a 
case contemplated by illustration (b) to the 
Section when the prosecution cannot prove a 
negative fact. But positive facts S lvln S juris¬ 
diction to a Court must in all cases be esta¬ 
blished by evidence by the prosecution. I amfi 
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thprpfore of the opinion that the prosecution 
^entitled to invoke the aid of S. 106 to 
make good the lacuna in the present case. The 
learned Advocate General has next relied 
upon S. 182, Criminal P C for the purpose 
of giving jurisdiction to the Magistrate This 
section is intended to provide for the difficulty 
that would arise where there is an uncertainty 
as to in which of the different areas an offence 
Is committed. The offence of drinking liquor 
without a permit is complete the moment the 
Liquor is drunk. There can be no uncertainty of 
the place of drinking and therefore of the area 
in which the offence is committed. The learned 
Advocate General has not been able to point out 
which are the areas in which the accused in the 
present case is likely to have committed the act 
of drinking. Section 182 under the circumstan¬ 
ces of the present case has no application. I 
therefore see no reason to disturb the order of 
the Sessions Judge and dismiss this appeal. We 
have refrained from going into the question how 
far there is evidence to support the finding that 
the accused had consumed liquor prohibited by 
law as this question is likely to affect the retrial 
ordered by the learned Sessions Judge. 


SOBHAGCHAN’D v. GlBDHABLAL (Chhatpar J.) 
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(5) SHAH C. J.: I agree. 


K.S. 


Appeal dismissed. 
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SHAH C. J. AND CHHATPAR J. 
Sobhagchand Vasanji, Defendant-Applicant, 
v. Girdharlal Chatrabhuj, Plaintiff-Opponent. 
Civil Misc. Appln. No. 20 of 1950 D/-9-8-1951. 

Constitution of India, Art. 133 — Retrospective 
effect. 

Where the decision of the High Court given 
prior to the coming into force of the Constitution 
is final, that finality cannot be affected by the 
right of appeal given to a ligigant under the 
Constitution: A I R (14) 192 7 P C 242 and A I R 
(38) 1951 S C 217, Rel. on. (Para 2) 

S. D. Doshi, for Applicant. — C. H. Doshi, for 
Opponent. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases re¬ 
ferred to comes alter the Indian Cases). 

(*27) AIR (14) 1927 P C 242: 30 Bom LR 60: (9 
Lah 284) r Pr oi 

ni> 6 DLR (SC) 262: (AIR (38) 1951 SC 
217: 52 Cr L* J 736) (Pr 9) 

(1905) A C 369: (74 L J P C 77)’ (Pr 2) 

aCHHATPAH j.: Thisis an application under 
Art. 133 of the Constitution of India for leave 
^ PP « e ^. t0 T, th ? Supreme Court from the deci¬ 
sion of this High Court given on 25-11-1949, and 
ior grant of the necessary certificate. 

™^L^* P ^ 1 ^* I ?. clU . estion arises whether the 
applicant has a right of appeal to the Supreme 

Qiurt. U he has none, the question of leave 
to appea 1 does not arise and the application 
will have to be dismissed. The present aDDli- 
W3S t m « d October 1950. We are of the 
opinion that the apphcant has no right of appeal 
to the Supreme Court, the decision of this High 
Court given on 25-11-49 being final. At that date 
according to the Constitution of the Saurashtra 
State, there was no further appeal against the 
decision of the High Court. The decision was 
unal and this finality cannot be affected by the 
«Sht of appeal given to a litigant under the 


Constitution of India which came into force on 
26th January 1950. In this view of ours, we 
are supported by a ruling of the Privy Council 
in the case of ‘Delhi Cloth and General Mills 
Co., Ltd. v. Income-tax Commissioner, Delhi. 

A i R (14) 1927 P C 242: 30 Bom L R 60, 
wherein the question was whether the right 
of appeal given by the Income-tax (Amend¬ 
ment) Act (1926) to the Privy Council applied 
to a case already decided by the High Court 
before coming into force of this Amendment. 
Their Lordships of the Privy Council observed 
as under: 

"The principle which their Lordships must 
apply in dealing with this matter has been 
authoritat veiy enunciated by the Eoard in the 
'Colonial Sugar Refining Co. v. Irwing\ (19u5) 
AC 369, where it is in effect laid down that, 
while provisions of a statute dealing merely 
with matters of procedure may properly, 
unless that construction be textually inadmis¬ 
sible, have retrospective effect attributed to 
them, provisions which touch a right in exis¬ 
tence at the passing of the statute are not 
to be applied retrospectively in the absence 
of express enactment or necessary intend¬ 
ment. Their Lordships can have no doubt 
that provisions which, if applied retrospec¬ 
tively, would deprive of their existing fina¬ 
lity orders which, when the statute came 
into force, were final, are provisions which 
touch existing rights. Accordingly, if the sec¬ 
tion now in question is to apply to orders 
final at the date when it came into force, it 
must be clearly so provided. Their Lordships 
cannot find in the section even an indication 
to that effect. On the contrary, they think 
there is a clear suggestion that a judgment 
of the High Court referred to in sub-s. (2) is 
one which under sub-s. (1) has been pro¬ 
nounced, by “not less than two Judges of the 
High Court”, a condition which was not it¬ 
self operative until the entire section came 
into force. In Their Lordships’ judgment, 
therefore, the petitioners in these cases have 
no statutory right of appeal to His Majesty 
in Council.” 

This decision has been followed in various cases 
by High Courts in India to which we need not 
refer, as the Supreme Court has very recently 
reiterated the same principle in the case of 
‘Janardhan Reddy v. State of Hyderabad’, 6 
DLR (SC) 262, the following remarks at oage 
272 leave no doubt that the decision of this 
High Court was final before the new Constitu¬ 
tion came into force and the right of appeal 
given under it cannot affect such finality: 

“There is also another difficulty in the way 
of the petitioners which may be briefly stated. 
From the facts already narrated, it should he 
clear that the judgment of the High Court 
affirming the convictions, and sentences of the 
petitioners had acquired finality in the fullest 
sense of the term before 26th January 1950, 
and by reason of this finality, no one could 
question the validity of the convictions at the 
date when the Constitution came into force 
Can then a new law or a change in the old 
law entitle us to reopen a transaction which 
has become closed and final? It i s common 
ground that the provisions of the Constitu- 
^° n ™ h . lch are invoked here, were not in¬ 
tended to operate retrospectively, and there- 
fore something which was legally good on 
25th January 1950, cannot be held to have 
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become bad on 26th January 1950. If we 
had no jurisdiction to sit in appeal over the 
judgment of the Hyderabad High Court, can 
we now investigate the cases and pass orders 
which cannot be passed without virtually 
setting aside the judgments of the High Court 
which have become final. Can we, in other 
words ,do indirectly what we refused to do 
directly? It is argued that we are asked not 
to reopen a past transaction but to deal with 
the present detention of Vhe petitioners i.e., 
their detention at this moment. But, how 
can we hold the present detention to be in¬ 
valid, unless we reopen what could not be 
reopened prior to 26th January 1950. This is. 
in our opinion, one of the greatest difficulties 
which the petitioners have to face, and it rests 
not merely on technical grounds but/on sound 
legal principles which have always been and 
should be respected.” 

(3) Under the circumstances, we do not think 
it necessary to consider various other objections 
raised by the opponent and we dismiss this 
application with costs. 

(4) SHAH C. J.: I agree. 


V.B.B. 


Application dismissed. 
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SHAH, C.J. AND CHHATPAR, J. 

Manek Harji and others, PlaintifIs-Appellants v. 
Jivan Daya and others, De/cndants-Respondents. 
Second Appeal No. 62 of 1950, D/- 18-9-1951. 
Limitation Act (1908), S. 12 (2) — Period be¬ 
tween date of judgment and date of signing decree 
— Exclusion of. 

In computing the period of limitation, the time 
allowed to be excluded for obtaining a copy of the 
decree wider Section 12 of the Limitation Act 
should include the time between the date of the 
judgment and the date when the decree was signed 
even though an application for the copy ivas made 
after the signing of the decree. 'Case law dis¬ 
cussed. AIR (37) 1950 Cal 356 and unreported 
judgment of Bombay High Court in L. P. A. No. 25 
of 1950, D/- 31-7-1951 (Bom) (FB), Foil. (Para 7) 
Anno: Limitation Act, S. 12, N. 25. 

T. U. Mehta, for Appellants; P. C. Mandavia, for 
Respondents Nos. 1, 2 and 3. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C22) AIR (9) 1922 PC 352: (49 Cal 999) (Pr 4) 
(’28) AIR (15) 1928 PC 103: (30 Bom L R 842) 

. (Pr 4) 

C90) 12 All 79: (1890 All W N 25) (Pr 3) 

(’90) 12 All 461 : (1890 AUWN 149 FB) (Pr 3) 

(’51) AIR (38) 1951 All 122: (1950 AU L J 946 FB) 

(Pr 3) 

(’50) AIR (37) 1950 Assam 83: (ILR (1950) 2 

Assam 12) < Pr 

<’99) 23 Bom 442 (Pr 4) 

<’37) AIR (24) 1937 Bom 162: (ILR (1937) Bom 
443 FB) < p r 4) 

<‘40) AIR (27) 1940 Bom 415: (42 Bom L R 872) 

(Pr 4) 

(’48) AIR (33) 1946 Bom 437: (ILR (1946) Bom 
431) , <Pr 4) 

C50) L P A No. 25 of 1950, D/- 31-7-51 (FB) (Bom) 

(Pr 4) 

(’86) 13 Cal 104 (FB) (Pr 3) 

4’37) AIR (24) 1937 Cal 732: (176 Ind Cas 361) 

(Pr 3) 


A. I. R. 

C39) AIR (26) 1939 Cal 711: (186 Ind Cas 58) 

(Pr 3) 

('30) Am (37) 1950 Cal 356: (ILR (1949) l Cal 


318) 


(Pr 3) 


C26) AIR (13) 1926 Nag 349: (22 Nag L R 60) 

( 33) AIR (20) 1933 Nag 125: (29 Nag L R 220*) 5> 

(’40) AIR (27) 1940 Oudh 173: (15 Luck 376^ ^ 

("42) AIR (29) 1942 Oudh 392: (200 Ind CasTilS) 4 * 

(’44) AIR (31) 1944 Oudh 154: (19 Luck 456)^ 4> 

(Pr 4) 

(’16) AIR (3) 1916 Pat 267: (1 Pat L J 573 FB) 

(Pr 4) 

C21) AIR (8) 1921 Pat 175: (6 Pat L J 350 PB) 

(Pr 4) 

(’36) AIR (23) 1936 Pat 45: (15 Pat 284 FB) 

(Pr 4) 

('41) AIR (28) 1941 Pesh 74: (196 Ind Cas 654) 

(Pr 6) 

(’29) AIR (16) 1929 Rang 116: (7 Rang 18) 

(Pr 5) 

C49) AIR (36) 1949 Sind 18: (Pak Cas 1949 Sind 

60) (Pr 4) 

CHHATPAR, J.: This is a Second Appeal from 
the decision of the Assistant Judge, Junagadh, dis¬ 
missing the appeal of the present appellants on a 
preliminary point of limitation. The Appellants 
had filed a suit for redemption of a mortgage and 
the preliminary decree was passed by the Vanthali 
Civil Court for redemption on payment of 
Rs. 2,535/- costs and interest. The plaintiffs being 
aggrieved by this decree, filed an appeal in the 
District Court, Junagadh, which was heard by the 
Assistant Judge, Junagadh. The Assistant Judge 
held that the appeal was time barred. The appeal 
was filed on 30-12-1947; an application for copies 
of the judgment and the decree was made on 
22-11-1947 and the copies were ready for delivery 
on 16-12-1947. The judgment of the trial Court 
was admittedly delivered on 29-10-1947. The record 
of the case shows that a draft of the decree was 
submitted by the office to the Judge for signature. 
This draft bore the same date as the date of the 
judgment, i.e., 29-10-1947. The Judge while signing 
the decree altered this date to 9-11-1947 apparently 
as this was the date on which the decree was 
actually signed by him. The lower appellate Court 
construed this as a subsequent unauthorised altera¬ 
tion by the Judge of the trial Court. But I am 
clearly of the opinion that this inference is not 
justified. I have seen the draft of the decree; 
the original date 29-10-1947 appears to be in the 
handwriting of the person who had drafted the 
decree, while the correction of the date to 9-11- 
1947 is clearly in the handwriting of the Judge; 
the correction of the date is also initialled by him. 
The altered date, the initials and the signature 
of the Judge to the decree appear to be in the same 
ink and written by the same pen. I am satisfied 
that 9-11-1947 is the date of the actual signing of 
the decree, and that there was no subsequent un¬ 
authorised alteration by the Judge of the .nai 
Court. 

(2) It may be borne in mind that the applica¬ 
tion for copies was made on 22-11-1947 some days 
after the decree was signed. 
whether in computing the period of]Umltation, 
time allowed to be excluded for obtaining a copy 
of the decree under Section 12 of the L'mitation 
Act should include the time between'thedateL?f 
the judgment and the date wiien the d e cree was 
signed even though an application * h r f t J2[ 
was made after the signing of the decree. If this 
time is allowed the appeal was admittedly in tune. 
If not, the appeal would be time-barred. 
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m The question of the interpretation of Section 
12 of the Limitation Act arising out of a case on 
similar facts has been considered by most of the 
High Courts. The earliest decision cited before us 
£tbat of the Calcutta High Court, where the Full 
Bench of that Court in the Case of 'Bam Madhub 
v. Matungini Dassi’, 13 Cal 104, held: 

“Where a suitor is unable to obtain a copy of a 
decree from which he desires to appeal, by reason 
of the decree being unsigned, he is entitled under 
Section 12 of the Limitation Act to deduct the 
time between the delivery of the judgment and 
that of the signing of the decree in computing 
the time taken in presenting his appeal.” 

In that case as in the present case, an application 
for copies was made some days after the decree 
was signed. The learned Judges observed: 

“But in our opinion the fact that the decree was 
not in existence, that is, signed by the particular 
Judge, and could not therefore be copied until 
the 23rd of July, that is six days after the date 
that it bears, entitles the appellant to ask us to 
deduct those six days in addition (to the eight 
days) and thus to hold that under Section 12 the 
appeal has been presented within the prescribed 
period.” 

The Calcutta High Court has consistently held that 
view and the latest case is that of the ‘Province of 
Bengal v. Amulya Dhon Addy’,; AIR (37) 1950 Cal 
356. The intervening cases are those of 'Sud- 
hansu Bhusan v. Majho Bibi\ AIR (24) 1937 Cal 
732 and 'Sarat Chandra v. Rati Kanta\ AIR 
(26) 1939 Cal 711. The case of ‘Bani Madhub v. 
Matungini Dassi*, cited above was considered by a 
Pull Bench of the Allahabad High Court in the 
case of 'Parbati v. Bhola', 12 All 79, and the deci¬ 
sion of the Calcutta High Court was dissented from. 
The learned Chief Justice of the Allahabad High 
Court observed: 

“In my opinion, applying S. 12 of the Limitation 
Act to ^ich a case, allowance should be made for 
the timl between the date when a judgment was 
pronounced and the dat'e when the decree was 
signed, if the delay in signing the decree delayed 
the applicant in obtaining a copy of the decree, 
and not otherwise In such a case as that it 
would clearly be, within the meaning of S. 12, 
time which was requisite for obtaining a copy of 
the decree, because a copy of the decree could 
not be obtained until the decree was signed by 
the Judge. But that is not the case here. Here 
no application was made until the 15th April; 
so that in no sense was the applicant delayed in 
obtaining a copy of the decree by the fact that 
the decree was not signed by the Judge on the 
date the judgment was pronounced, but was 
signed on the 1st April. Consequently the period 
between the 29th March and the 1st April cannot 
in my opinion be allowed.” 

This ruling of the Allahabad High Court was fol¬ 
lowed shortly after by another ruling of the Full 
Bench of the same Court in the case of ‘Bechl v 
Ahsan-ullah Khan*, 12 All 461, wherein it was held! 

"J? .V 1 ?, tlme ^ be excl uded under S. 

SL “XL 1 *? 1ltatlon W from a Period of limi¬ 
tation, the ‘time requisite for obtaining a conv’ 

does not begin until an application for copies has 
been made. If therefore after Judgment the 
decree remains unsigned, such interval is not to 
be excluded from the period of limitation unless 
an application for copies having been made the 
applicant is actually and necessarily delayed from 
the decree not having been signed.” 

^ruling also dissented from the Calcutta case 
?* Bani Madhub Mitter v. Matungini Dassl\ 
13 Cal 104. The Allahabad High Court has 
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stuck to their view, as appears from the recent rul¬ 
ing of that Court given in the case of ‘Keshar Sugar 
Works, Bombay v. R. C. Sharma’, AIR (38) 19ol 
All 122, where a Full Bench of five Judges with 
one dissenting reaffirmed the principle enunciated 
in the earlier case of 'Bechi v. Ahsanullah Khan , 
12 All 461 and dissented from the contrary view 
held by the Calcutta and some other High Courts 
following the Calcutta decision. 

(4) The Calcutta High Court's view has been 
followed by the Patna High Court, and reference 
may be made to the case of ‘Ram Asray Singh v. 
Sheonandan Singh', AIR (3) 1916 Pat 267 and the 
subsequent Full Bench case of ‘Gabriel Christian 
v. Chandra Mohan', AIR (23) 1936 Pat 45, which 
overruled an earlier case of ‘Jo’dndranath v. Lodna 
Colliery Co. Ltd.', AIR (8) 1921 Pat 175 which had 
followed the Allahabad High Court's view. It may 
be mentioned that the Privy Council, in the mean¬ 
time, had interpreted the words ‘time requisite for 
obtaining a copy' in S. 12 of the Limitation Act in 
the case of ‘Jijibhoy N. Surty v. T. S. Chettyar. 
Firm', AIR (15) 1928 PC 103: 30 Bom L R 842, and 
also in an earlier case of ‘Pramatha Nath v. William 
Arthur Lee’, AIR (9) 1922 P. C. 352. The remarks 
of their Lordships of the Privy Council have been 
interpreted in different ways by the High Courts 
holding contrary views. These remarks are as 
under: 


“The word ‘requisite* is a strong word; it may be 
regarded as meaning something more than the 
word required. It means ‘properly required*, and 
it throws upon the pleader and counsel for the 
appellant the necessity of showing that no part 
of the delay beyond the prescribed period is duo 
to his default. But for that time which is taken 
up by his opponent in drawing up the decree, 
or by the officials of the Court in preparing and 
issuing the two documents, he is not responsible.” 
The Calcutta High Court’s view has also been 
followed by the Oudh Chief Court (vide ‘Yusuf Ali 
v. Mahomed Kazim Ali*, AIR (27) 1940 Oudh 173, 
‘Kallu Mai v. Municipal Board, Nawabganj*, AIR 
(29) 1942 Oudh 392 and Madubir Singh v. Sheo- 
naresh Singh*, AIR (31) 1944 Oudh 154, Lahore High 
Court (Vide ‘Ghulam Nabi v. Kishin Chand*, AIR 
(36) 1949 Sind 18. The Bombay High Court in 
the case of ‘Yamaji v. Antaji\ 23 Bom 442 had ori¬ 
ginally followed the Allahabad High Court’s view. 
But this case was overruled by a Full Bench rul¬ 
ing of the same High Court given in the case of 
‘Muriidhar Shrinivas v. Motllal Ramcoomar’, AIR 
(24) 1937 Bom 162. The subsequent cases of the 
Bombay High Court adhering to that view are re¬ 
ported in 'Balappa v. Dyamappa*, AIR (27) 1940 
Bom 415; Bhausaheb Jamburao v. Sonaboi*, AIR 
(33) 1946 Bom 437. Very recently a Full Bench of 
the Bombay High Court decided In the case of 
*Dr. Jayashanker Mulshanker v. Shah Mayabhai 
Lalbhai*, L P A No. 25 of 1950 (Bom), that in com¬ 
puting the period which a litigant is entitled to ex¬ 
clude under S. 12 of the Limitation Act, the appel¬ 
lant is entitled to deduction of the time between 
the date of the judgment and the date of the sign¬ 
ing of the decree, although he had not filed any 
application for the copy during that period, pro¬ 
vided the applicant was not negligent in taking 
the steps required by any rule for getting the decree 
prepared. Chagla C. J. in delivering the judgment 
set out the facts and the question to be decided bv 
the Full Bench in the following terms: * 


“The question that we have to consider in this 
Full Bench Is whether the time that elapses bet¬ 
ween the pronouncement of the Judgment and 

the decree should be excluded 
under s. 12(2) of the Limitation Act, and if it 
is to be excluded whether It should be excluded 
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wholly or should be excluded under certain limi¬ 
tations. The facts that give rise to this Full 
Bench may dc briefly stated. The trial Court 
delivered its judgment in Ahmedabad on the 1st 
of May 1948. The decree was signed on the 29th 
of June 1948. The plaintiffs died the appeal to 
the District Court on the 4th of August 1948, and 
the question that arose was whether the appeal 
was in time. The learned District Judge took 
the view that the appeal was out of time and 
the same view was taken by Mr. Justice Dixit 
in Second Appeal. Mr. Justice Dixit gave leave 
under the Letters Patent and the matter came 
before a Divisional Bench which referred the 
question to a Full Bench. A further fact may 
be stated which is also material that the plain¬ 
tiffs applied in this case for certified copies of 
the Judgment and the decree on the 17th June 
1948. The certified copies were ready on the 7th 
of July 1948. The appeal would only be in time if 
the period between the 1st of May and the 29th 
of June 1948, a period of 59 days, is to be ex¬ 
cluded. If that period is not to be excluded, then 
the appeal would be out of time.'* 

I may reproduce with advantage the following pas¬ 
sage from his judgment which discusses the prin¬ 
ciples to be followed in deciding the question: 

“It is well settled that the time ‘requisite* is 
not the time actually taken but it is the time pro¬ 
perly required. The question that raises certain 
amount of difficulty is whether the time that is 
required for preparing a decree is a time of which 
it could be said that it is a time requisite for 
obtaining a copy of a decree. Two views are i cs- 
sible. One view is that the time taken for pre¬ 
paring the original, of which a copy is to be ob¬ 
tained, must necessarily be the time requisite for 
obtaining a copy of the original. This view puts 
greater emphasis on the expression •requisite’ 
•than on the expression ‘obtaining’ used in this 
sub-section. The other view is that unless the 
appellant takes some step in order to obtain a 
copy of the decree, it could not be said that the 
time which expired before he took that step was 
a time requisite for obtaining a copy of the 
decree. In other words, although the decree was 
not ready, if the appellant did not apply for a 
copy, the time taken for preparing the decree 
could not be excluded because the appellant had 
not taken any step for obtaining the decree. In 
our opinion, equal emphasis should be placed on 
both the expressions used in this sub-section. 
What has got to be excluded is the time which is 
properly required and the time which has got to 
be so excluded is the time which is necessary for 
obtaining a copy of the decree. It Is difficult to 
understand why the action on the part of the 
appellant in applying for a copy of the decree 
should be a decisive factor in considering wne- 
ther time should be excluded under this sub¬ 
section or not. It Is also difficult to understand 
why an appellant should apply for a copy of a 
decree which is non-existent and which has not 
yet been prepared or signed by the Judge. It 
would seem that if the appellant had applied for 
a copy of a decree which was not ready then 
the time taken up to prepare the decree would 
have been excluded, but merely because he did 
not apply for a copy that time should not be 
excluded. It seems to us that it is further futile 
oft the part of the appellant to apply for a copy 
when in fact the original is not ready and when 
in fact no copy of the original could be given to 
him. f :om this it does not follow that the whole 
of the t f me required for preparing the decree 
should necessarily be excluded in every case. We 
may have a case where the preparation of the 
decree is entirely left to the Court, where the 
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intervention of the parties is not at all neces- 
sary and all the time spent for the preparation 
of tiie decree is the result of what the Court has 
f.°- *° . co £nd th <> various steps that 

h* e th?f U ?h haS H to i take - In a case Uke this ma y 

be that the whole time would have to be exclud¬ 
ed. But we may have a case where the interven¬ 
tion Oi the party is necessary in order to prepare 
the decree. Various steps might have to be taken 
oy the parties or their lawyers before a decree 
could be ready and before it could be signed In 
a case like this the Court would have to consider 
whether any of the time taken up for the pre¬ 
paration of the decree could be attributed to 
tiie fault of negligence of the appellant . If any 
of the time could be so attributed then that time 
could not be excluded under S. 12(2).” 

(5) The Allahabad High Court’s view has been 
followed on the other hand by the Nagpur High 
Court tide ’Mukunda R&mkrir.hna v. Bisansa Sa- 
kharamsa’, AIR (20) 1933 Nag 125; ‘Din Dayal v. 
Anopi’, AIR (13) 1926 Nag 349; Rangoon >IIgh 
Court vide ‘Mating Po Kyaw v. Ma Lay’, AIR (16) 
1929 Rang 11G; Peshawar Chief Court, vide Shivan 
Ditta v. Radha Kishan’, AIR (28) 1941 Pesh 74 and 
recently by the Assam High Court vide Governor 
General in Council v. Jesraj Tilakchand’, AIR (37) 
1950 Assam 83. 

(6) In the present case before us no rule has 
been pointed out casting upon the litigant the 
duty to take any proceedings for the preparation 
of the decree. Ordinarily, it is the duty of the 
Court to prepare a decree. There is no occasion, 
therefore, in the present case for considering any 
negligence on the part of the appellants in decid¬ 
ing the question what was the time requisite for 
obtaining a copy of the decree. 

(7) Giving the matter my anxious consideration, 
I am of the opinion that the view held by the Cal¬ 
cutta High Court and recently followed by the 
Full Bench ruling of the Bombay High Court, cor¬ 
rectly interprets the provisions of S. 12 oifthc Limi¬ 
tation Act. I accordingly hold that the appellants 
should be given the benefit of the period between 
29-10-47 when the Judgment was delivered and 9-11- 
47 when the decree was signed for the purpose of 
exclusion of time under S. 12 of the Limitation Act. 
If tills Is done the appeal filed in the District Court 
would be in time. I, therefore, set aside the order 
of the learned Assistant Judge and remand the 
appeal to the District Court for disposal in accord¬ 
ance with law. In view of the conflicting decisions 
of the High Courts, I make no order as to costs 
of this appeal 

(8) SHAH C. J.: I agree. 

D.R.R. Appeal allowed. 
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SHAH C. J., AND BAXI J. 

Bhojraj, Applicant v. The Chief Secretary, Govt, 
of Saurashtra, Rajkot and another. Opponents. 

Civil Misc. Appln. No. 11 of 1951, D/- 23-10-1951. 

(a) Constitution of India, Art. 311(1 ) — Person 
appointed by Government — Collector’s order ter¬ 
minating service on strength of Government order 
is valid. 

Where the services of a Goverment servant who 
7cas appointed by the Government were terminated 
by an order of the Collector which specifically men¬ 
tioned the Government order on the strength of 
which the order was passed, in making the order 
neither the Government nor the Collector con j r ^ r 
vened the provisions of Art. 311(1) of the Constitu¬ 
tion. The Collector was merely a channel through 
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u'hich Government's decision ices communicated to before he would reply. He had no right to ques- 
ffic ve titioner But the decision to terminate his tion the authority of the Deputy Collector uor had 
services was the Government's decision. (Para 2) he any right to demand copies of statements re- 
° \h) Bombay Civil Service Conduct, Discipline and corded by that Officer for the purpose of framing 
Appeal Rules, Rr. 33 and 55 - Temporary Govern- thecharge. He did not demand an oral inquiry. 
Ynent servant - Service terminable on month's U this demand ivcr c made the Government was 
notice — Rule 55, when applies — Scope of Rr. 33 utl(l - r an obligation to hold an oral inquiry ivhere 
a ; id 55 _ Held on facts that termination was as witnesses would have been examined in his pre - 
punishment and that the case was governed by and ne could have cross-examined them on 

£ ~ their prei ions statements: 

Rule 33 prescribes penalties which may be im - 4 Held' that the complaint that the inquiry by the 
posed on a Government servant. They include re- Deputy Collector was cx parte and that no oppor- 
claction, removal from service or dismissal. Ex- tunity was given to the servant to defend himself 
planation C to R. 33, according to which the dis- ices unfounded and that the termination of his 
charge of a Government servant engaged under a services without notice, was in accordance with 
contract in accordance with the terms of a con - R, 55 . (Para 6 ) 

tract is not removal or dismissal within the mean- (d) constitution of India Art. 321 (?) — "Per- 

ing of R. 33, clearly contemplates the removal of son holding a civil post" — Temporary employee of 
a temporary servant engaged on contract by way Government J 1 y 1 

of punishment and if the removal is intended as , ' .... 

a penalty the provisions 0 ) R. 55 are clear that the ..[ na * 6S 710 i*J. er ^[ c , e f° r tJlc a P” 
removal cannot be ordered before the inquiry as Vacation of the Article that the post is temporary 
prescribed by that Rule is made. The question or 4 l !\ e ™<nmoent thereof is a temporary employee 
therefore to be decided is whether the removal was y Government. Suc/i employee is a "person 
by way of a penalty or merely under the contract holding a civil post". This Article requires that 
of employment. This question is one of intention before any order of dismissal, removal or reduction 
to be gathered from the circumstances of each ccse. 1,1 ran J\ °l a ! ly V erson holding a civil post can be 
It may be that the Government might not hare P 6SSC( * l t is incumbent on the Government to give 
strictly adhered to the terms of the contract in nim . an opportunity of showing cause against the 
terminating the employment But if the para- act jon proposed to be taken against him. AIR ( 37 ) 
7 nount intention of the Government was to end li)o ° Latl Ret. on. (Para 7) 

the contract and not to punish the servant , the (c) Constitution of India, Arts 3/2 (?) 226 — 
latter cannot demand that lie should have been Temporary employee of State wrongfully dismissed 
dealt with under R. 55. The Government docs not — Employee obtaining services under another State 
act capriciously and they must have sound reasons — Ordering rc-instatemcnt in former service 
for removing their servant. In terminating his useless since he could be discharged any time alter 
employment, the Government might have been in- one month's notice — Issue of writ not in any wav 
fluenced by the Government servant's incapacity beneficial to employee - Mere declaration that 
or neglect of duty. But that element can scarcely services were wrongfully terminated aho harinn 
enter into consideration if the Government mere- no utility - No prejudice toSXee rtJS S 
ly terminated the contract. The Government is was re-employed in another State - Court refund 

U ^i el JL aC t l ing withi I l , their under the to issue cither mandamTor certiorari - It 

contrcict and the servant has no cause of action employee insisted for empty declaration held he 

against them. But if the intention underlying his should get it by regular suit [para 

removal is to punish him. then R. 55 comes Into “ 7 „ , {Pa a 8) 

operation and the Government servant should M General r v Applicant; Advocate 

given an opportunity of defending himself if he p/ p S' £ p - Joshi. Asst. G*vt. 

so desires. rieaaer, for Opponents Nos. l and 2. 

Where according to the terms of the contract the c f? e referred to: 
services of the Govt, servant who was engaged ((37) 1950 Lah 59: (Pak L R (1949) Lah 
temporarily, were terminable by a month's notice , 236) (Pr 7) 

, l „^ s ^ err f} on and 1101106 t0 him that an action BAXI, J.: The petitioner was amxnnteri iw th* 

p r < JP 0SC ? t0 be taken against him Government as Assistant Custodial of Evacuee 

R. 55 before terminating tlie services tParndx ic Jr* 300 That the P°st ^as temporary 

(c) Bombay Civil Service Conduct Discipline and side Sh! a L one n }°^ Ws notice on either 
Appeal Rules. R. 55 - Servant called upm to give leave a ?H ZZTu l he p " tltloner Proceeded on 
written explanation and also asked whethPr hl io vf* when j le returned to Jamnagar on 25-11- 
desired to be heard in person -1 Servant submitting with order 10 give a ful1 0X1(1 

written statement but net availing 2# l statemen J t regarding money in his charge 

of being personally heard 0 ^ 0r \ unt tV when he proceeded on leave. He gave the state- 

R. 55, if obserS V heard ~ Ex varte en ^ “ J?ent as required and resumed charge of hS offl£ 

«a srs. arRfif g “* —* ssWBsar 

rsmm® m&mm 

1 f \ c °P ies statements Posed to punish him acSSSr to Rtoir ♦h B8 » pro * 

SJSLT 06 ^ 1mnUlated bay CiVU 8HrviceB Condu^^lSlS App°S 
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Rules. He was also required to put in a written 
statement of defence and reply to each of the 
charges and to state whether he desired to be heard 
in person. The petitioner submitted a reply dated 
28th February 1950 to the Deputy Collector. By his 
order dated 27th April 1950, the Collector terminat¬ 
ed the petitioner’s sendee with immediate effect. 
This order purports to have been passed on the 
strength of Revenue Order No. 1526 dated 21st 
April 1950. The petitioner preferred an appeal to 
the Government and submitted a Memorial to 
H. H. the Rajpramukh, but received no reply there¬ 
to. He has therefore preferred this petition pray¬ 
ing for a writ of Certiorari or in the alternative 
a writ of Mandamus directing the Opponents to 
reinstate him in service and praying for the issue 
of any other directions, which the Court may deem 
lit and proper. . 


(2) The petitioner challenges the validity of the 
order terminating his sendees on the ground that 
as his appointment was made by the Government 
he could only be removed from service by the Gov¬ 
ernment and the order of the Collector was invalid 
under Art, 311(1) of the Constitution. This con¬ 
tention is without any substance. The Collector’s 
order specifically mentions the Government’s orders 
on the strength of which he had passed the order. 
The Collector was merely a channel through which 
Government's decision was communicated to the 
petitioner. But the decision to terminate his ser¬ 
vices was the Government’s decision, and in mak¬ 
ing the order neither the Government nor the Col¬ 
lector contravened the provisions of Art. 311(1) of 
the Constitution. 

(3) The next ground on which the Collector’s 
order has been attacked was that before passing 
the order the provisions of R. 55 of the Bombay 
Civil Sendees Conduct, Discipline and Appeal Rules 
were not complied with. It was submitted on be¬ 
half of the petitioner that the Deputy Collector 
had made ex parte enquiry and he was not given 
the enquiry as prescribed by R. 55. It was further 
submitted that under that rule no order of reduc¬ 
tion, removal or dismissal could be made against 
the petitioner unless the inquiry prescribed by 
that rule was first made, and therefore the present 
order was null and void and inoperative. The 
case of the Government on the other hand was 
that the Deputy Collector’s inquiry and the calling 
for the petitioner’s explanation by serving the 
charge sheet on him were intended for the Gov¬ 
ernment’s private satisfaction. The petitioner’s 
employment was temporary and liable to termina¬ 
tion at any time by one month’s notice and there¬ 
fore it was not governed by the Bombay Civil 
Services Conduct. Discipline and Appeal Rules. 
The Collector’s order was in the exercise of the 
Government’s undoubted right to terminate 
his sendees under the contract and therefore can¬ 
not be challenged on this ground. 


(4) We cannot accept this argument. Rule 33 
of the Bombay Civil Services Conduct. Discipline 
and Appeal Rules prescribes penalties which may 
be imposed on a Government servant. They include 
reduction, removal from service and £temis»ai. ;bx- 
planation C to the Rule says that the discharge 
of a Government sen-ant engaged undei a con¬ 
tract in accordance with the terms of a contrac. 
is not removal or dismissal within the meaning 
r, 33. This explanation clearly contemplates the 
removal of such a temporary servant by wa> oi 
punishment and if the removal is intended as a 
penalty the provisions of R. oo are clear that ine 
removal cannot be ordered beiore t»*e 
inquiry as prescribed by that Rule is made. 
The question has therefore to be decided whether 
the removal was by way of a penalty or merely 


under the contract of employment. This question 
is one of intention to be gathered from the circum¬ 
stances of each case. It may be that the Govern¬ 
ment might not have strictly adhered to the terms 
of the contract in terminating the employment 
But if the paramount intention of the Government 
was to end the contract and not to punish the 
servant, the latter cannot demand that he should 
have been dealt with under R. 55. The Govern¬ 
ment does not act capriciously and they must have 
sound reasons for removing their sen-ant. In ter¬ 
minating his employment, the Government might 
have been influenced by the Government servant’s 
incapacity or neglect of duty. But that element 
can scarcely enter into consideration if the Govern¬ 
ment merely terminated the contract. The Gov¬ 
ernment is undoubtedly acting within their rights 
under the contract and the sen-ant has no cause 
of action against them. But if the intention under¬ 
lying his removal is to punish him, then R. 55 comes 
into operation and the Government sen-ant should 
be given an opportunity of defending himself if 
he so desires. 

(5) The petitioner was first suspended as several 
instances of gross neglect in the performance of 
his duties had come to the notice of the Collector. 
He was next served with a charge sheet containing 
several instances of criminal breaches of 
•trust alleged to have been committed 
by him. His services were then terminated with 
immediate effect. The charge sheet clearly inform¬ 
ed him that it was proposed to take action against 
him and punish him under R. 33. These facts 
clearly indicate that the action which was pro¬ 
posed to be taken against the petitioner was not 
under the terms of his employment but os a punish¬ 
ment, His removal was not in accordance with 
the terms of his employment as he was not given 
a month’s notice even if after serving the charge 
sheet, the petitioner had been discharged after 
a notice, the termination of his employment would 
not have amounted to a penalty under Explanation 
(c) of R. 33. But his employment was not ter¬ 
minated according to the contract and therefore 
the only conclusion which the history of the pro¬ 
ceedings points to is that in removing him from 
service the Government intended to punish him and 
the order of removal was in the nature of the 
penalty under R. 33. It was therefore incumbent 
on the Government to follow the procedure laid 
down by R. 55 before making the order. 

(6) This leads us to the question whether the 
provisions of R. 55 were not complied with before 
the final order was passed. In para 6 of their re¬ 
ply it is stated that the Government asked the 
petitioner to explain the charges against him and 
put in a written statement. He did not avail him¬ 
self of that opportunity and the Government after 
consideration of all the facts decided to terminate 
his sendees. Rule 55 requires that no order of dis¬ 
missal, removal or reduction shall be passed on a 
member of the sen-ice unless he has been informed 
in writing of the grounds on which it is pro¬ 
posed to take such action and has been afloidecl 
an adequate opportunity of defending himself. 
These grounds should be reduced to the form oi 
a definite charge or charges and shall be communi¬ 
cated to him with a statement of the aUegaUons 
on which his charge is based and of any other ci 
cumstances which it is proposed to take into co 
sideration in passing orders. He shaU be required 
to put in a written statement of defence and 
to state whether he desires to be^ardinperson 
I i he so desires an oral enquiry shall be he a. ^ 

that enquiry oral evidence admitted 

those allegations which have not been adm.uea 
and the person charged shall ^ entitled to 
evidence in person and to have witnesses * 
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on liis behalf. He is also given the right of cross- Article requires that before any order of dismissal, 
examining witnesses tendered against him. The removal or reduction in rank of any person hold- 
proceedings shall contain a sufficient record of mg a Civil post can be passed it is incumbent on 
the evidence and a statement of the defence and the Government to give him an opportunity of 
the grounds thereof. In the present case a charge showing cause against the action proposed to be 
sheet was served on the petitioner and he was taken against him which in this case is his re¬ 
called upon to submit a written explanation of his moval from service. In 'Yusuf Ali Khan v. Pro- 
defence and also to state whether lie desired to \ince of Punjab*. AIR <37) 1950 Lah 59. which was 
be heard in person. Nov/ the petitioner complain- decided under S. 240, Government of India Act 
•od that the provisions of R. 55 were not followed 1 1935) (corresponding with Art. 311 of the Consti- 
because the enquiry held by the Deputy Collector union) it- was held as under: 
was ex parte and no opportunity was given to him “Section 240 relates to every person who is a mem- 
t0 himself. This complaint is not well- ber of a civil service cf the Crown in India, or 

founded. The petitioner submitted a written ex- Il0 lds any civil past under the Crown in India! 

planation whereby he gencially denied the charges where it does not appear that the personnel of 

as baseless but did not say that he desired to be lhc civil Supplies Department had been incor- 

heaid in peison. On the contrary he adopted a porated into a service, all incumbents of apooint- 

S?iKS°l!ft ?! t M ud ? l y ,T e l U °T g the ° eputy ments in that department would fall into the 

Collectors authouty to hold the enquiry. He lui- second category viz. of persons 'holding civil posts 

IhL n? °r Wlt " esses ™ under the Crown in India! It cannot be said 

venu e ; S n f ff'f he that because the post is declared to be temporary. 

nnelVinnVil tiSrtonn?* 1r . lght to or the holder thereof is a temporary employee 

jgFMK tsf h “ fns 

U ™ IS J!S t P euT,o 0, .S; S r dSwn 0 rSiS dSn applies 

the noint of lach oT^harL anH S1*° S CquMy aIter the Constitution came into force. It 
that he wanted to be hear/ln nerson He shnnM 1S not the Government's case tiiat before the order 
further have demanded an orafinquirv if t hS terminatin * his sendees was passed the petitioner 
demand were made the Government was under an 2?* e, ?* n an L£ ppo , rtun £ °f showing cause agaiast 
obligation to hold an oral inquiry where witnesses tha , 1 ord f' Therefore though the order does not 
would have been examinedin vlol ? te the Provisions of R. 55. it is certainly in 
he could have cross-examined them on their pro- contiavention of Art. 311 (2) of the Constitution 
vious statements. He could even have examined an ,4.. c ™ not be uphe d - 

himself and called defence witnesses. But instead i e nex f Question that has to be decided is 
of asking for any oral enquiry, or stating that he ~ hether we . s '\ ould lssue an y writ against the 
desired Co be heard in person h e indulged in an in- ° over “ nt ’ 11 he stated that the petitioner 
solent and evasive reply making impossible demands , as obtailled service in Rajasthan State There¬ 
in the absence of a demand to bo heard in person f ? r * e , ven * f th ?, Government were willing to rein- 
or for an oral inquiry. The Government was not ?i ate „ hlm ! b will not be possible for him to rejoin 
bound to examine any witnesses and the charge ! he Sauras htra State's service. Moreover the peti- 
that the petitioner has not been heard must be dis- J 10ner has n0 le gal right to continue in service 
missed in the light of his conduct as entirely u»- bccause .' bh e Government can discharge him at any 
founded and unjust. time without assigning any reason by paving one 

(7) It was then contended on behalf of the net,- ! nonth ’ s salary. Under the circumstances if the writ 
tloner that the order terminating hi^services^as * 1SS . U f d again ! t th . e Government the petitioner 
in contravention of Art 3ii(i) of (he PonstfhitTon nob in a position to be benefited thereby and it 

and was therefore illegal and inopeShe The b ° re ? d * red ineffective immediately by the 
Art 311 runs as follows- noperaine. The Government by exercising their powers under the 

"(1) No person who is a member of a civil service cpnd \ tons ° f .'; he Petitioner's employment. The 
of the Union or an all-tod°a serv ce or a f^V 011 of tbe f Petitioner's Advocate was drawn 
civil service of a State oiTolds 1 rM, t0 thls , “P** of the case and he gave up his 

under the Union or a State » v 1 post P vay er for a writ of Mandamus for reinstating him 

"(2) No such person as aforesaid shall'be dismiss, o S « rv , , We , ai ' e , not inclined to issue a writ of 
ed or removed or reduced in rank imth he Certiorari also for the very reasons for which the 
has been given a reasonable opportuniti of ? for „ mit of Mandamus and for 
showing cause against the actffnroposed ti 4 i n!5tabem * nt have been dropped. The learned 
be taken in regard to him." P r °P° sed to Advocate however requested that we should give a 

The petitioner's contention Is that he should have „ adar ? t ,? n . that . the petitioner's services were 
been given a reasonable opportunity of shoS ^ 0n * f f ul £ termmated - After a careful considera- 
aause a S airist the order before he could be dismiss* H? 1 ! ?/ , the , case we have com e to the conclusion 
ed The words "no such person" appearing irf'ri" that i fc ^ un necessary to give any declaration. It 
(2) clearly mean the classes of Government ser !‘ U d ,° n ? sabsta ntial good to the petitioner. He 
vants mentioned in Cl. (1). The whole article therll h u, s already been employed elsewhere and presum- 
thp e nSnH es to a member °f the cfvfl Sen-ice of S« ly re , m ?^ al from the Saurashtra State service 
?»st n .° 0 ?, n . a11 fcdia Service or acivU^nice bas nf f f ed hlm ™ PfeJudice. If the petitioner 
Of a State and to every person who holds a Jiun ^ ants to have the satisfaction of an empty de- 
unde J, the Union or the state ill fixation which is not to be of any utility to him 
petitioner being a temporary employee and'nnt^ il - ls opsn to him to get it by means of a regular 
Ing incorporated in the Civil Services of the San' *u Ut- have alread - v expressed our opinion that 
rashtra State, it is doubtful whether he can be S' ' C ^terminating his sen-ices is in contraveS- 
ed a member of the Civil Service of the S^urashtm *£}* terms of Article 311 «) and invafld 
State but lie did hold a civil post under the StaS T1 ! a p ^ ltion 5 r should rest satisfied with that 
and came within the scope of t he second cat£on th (9) order for the reasons stated above 

There ™ be no 

a h temnorarv temP °[ ary or the lncu mbent thereo?b pjn SHAH * C ' J ' : 1 agree, 
temporary employee of the Government, rhh R G D ' _ Petition dismissed. 
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SHAH, C.J. AND CHHATPAR , J. 

Kantilal Motichand, Plaintiff-Appellant v. Vimla 
and others, Defendants-RespcndeJits. 

Second Appeal No5. 102 and 103 of 1950, D/- 
6-10-1951. 

(a) Civil P. C. ( 190S ), S. 100 — Finding of fact, 
tr/icrt 7zot binding. 

A finding of the lower appellate Court not in 
accordance with proved facts cannot be accepted 
as bbiding in second appeal. (Para 2) 

Anno: Civil P. C., Ss. 100-101, N. 53. 

( b) Evidence Act (1872 ). S. 114 — Suit for dis¬ 

solution of marriage on ground of wife’s impotency 
— Wife examined by medical practitioner before 
suit — Court can draw adverse inference from her 
subsequent refusal in suit to sub7nit for re-exami- 
nation by the sarne doctor. (Para 2) 

Anno: Evidence Act, S. 114, N. 27. 
t (c) Hindu Law — Marriage — Marriage with im¬ 
potent woman — Whether void. 

Under Hindu Jaw a marriage of a person with a 
woman who is impotent cannot be treated as void 
or a nullity nor can it be dissolved. AIR(29) 1942 
Mad 693 (FB ); AIR (29) 1942 All 267 (2). Foil.; 
'Case law and Texts reviewed. (Paras 6 and 7) 
A. R. Baxi, for Appellant; H. C. Shah, for Res¬ 
pondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’ll) 38 Cal 700: (38 Ind App 122 PC) 

(Prs 5, 6) 

( 50) AIR (37) 1950 FC 142: (1949 F C R 715) 
v . (Pr 6) 

(’42) AIR (29) 1942 All 267 (2): (ILR (1942) All 
518) ' {FT J\ 

7*49) AIR (36) 1949 Cal 404: (ILR (1945) 1 Cal 
407) (Pr 4) 

(’91) 14 Mad 316: (1 Mad L J 85) (Pr o) 

(•20) 43 Mad 464: (AIR (7) 1920 Mad 6o2 (2)) 

(Pr 5) 

(’42) AIR (29) 1942 Mad 693: (ILR (1942) Mad 
807 FB) < Prs 5 > 6) 

SHAH C. J.: These are plaintiff’s appeals 
arising in a suit for a declaration that his marriage 
with defendant-respondent No. 1 was void 
the alternative that it may be dissolved. Trie 
plaintiff also claimed a sum of Rs. 925/- 5 ? c ?hioi 
the time of the marriage. The appellant 
and respondent No. 1 Vimla were married in Marcn 
1943 and the appellant's case was that on the 
respondent going to live with him, he dk^ered 
that she was a sexless woman and was impotent. 
The appellant also alleged that the marriage 

brought about by the respondents father ongmaj 
defendant No. 2. by fraud. The respondmts demea 
both the allegations and contended that a marriage 

about the marriage, and he also rejected t 

plaintiff's claim for the sum St 

dant No. 1 and the plaintiff both aPPealed aga nst 
this decree and the Assistant Judge, who heard the 
appeals, held that Vimla was not proved to be>m 
potent and that a Hindu marriage could not be 
avoided on the ground of the impotency of the 
wile. He agreed with the trial Judge s finding that 
the marriage had not been brought about 


respondent No. l’s father by fraud or misrepresen¬ 
tation and that the appellant (plaintiff) was not 
entitled to recover the sum of Rs. 925/-. Accord¬ 
ingly he allowed the wile’s appeal and dismissed 
the appeal of the husband, and, in consequence, 
dismissed the suit with costs. Of the two appeals, 
Appeal No. 102/50 relates to the dissolution of 
the marriage, and Appeal No. 103/50 relates to t.\e 
money part of the claim. \ 

12) The first question arising for considerationX 
in the main appeal, is whether Vimla is impotent x 
and though the learned Assistant Judge has held 
in her favour, that finding is not in accordance 
with proved facts and cannot be accepted as bind¬ 
ing on us. Immediately after the marriage, Kanti¬ 
lal discovered that Vimla was a sexless woman and 
that it was not possible to have any sexual con¬ 
nection with her, and this was the subject of his 
constant complaint. Some time later, he got Vimla 
examined by Dr. Hemantkumar Vaidya, Chief 
Medical Officer, Bhavnagar, and by another doctor. 
He also got her examined by Dr. Freny of the 
Gopinath Maternity Hospital of Bhavnagar on 
14th October 1947, and she gave a certificate on 
the same day that Vimla had very rudimentary 
development of the internal genital organs and 
that the secondary sex characteristics were not 
developed at all. Dr. Freny has given evidence in 
tliis case and has stated that Vimla had no deve¬ 
lopment of womanhood and that this defect is 
congenital, that her vagina is not developed that 
the ovaries too did not seem to be developed and 
that the uterus is in a rudimentary state. Of the 
secondary characteristics, her chest is not deve¬ 
loped at all and is flat and even though she is 
aged about 20 years she has not been menstruating 
at all. Dr. Freny no doubt says that it was possible 
to have sexual intercourse with Vimla, but by 
she probably means the physical act of tPo penctra- 
tion of the male organ into the hole that Vimla 
has but as to this the evidence of Kantilal as^so 
Vimla’s own is to the contrary. Sexual nt&coxu. 
was attempted on the first night, but according to 

SSHa# srss’.s 

had failed. Sexual intercourse was at¬ 
tempted on the second 

andThereaftc? Kantllaf gTve up In attempts at 
sexual intercourse. If the intercourse on the 

^HiS^not e havrb S ee^p^ S ible le on\he'first nigh^to^ 
?n fact according to Kantilal he had never 

SnlS intercourse with Vimla because It was not 
physically possible to have Dr Freny found 

her hymen Intact and, though in f£”® n f^ U rse. 

hymen may- not be TOjured «^ would have 

it is improbable that in tnis ca*e e It 

remained intact in spite of , D0SS jbie be¬ 
seems that the intercourse was Vimla. 

cause of the undeveloped genitalP® « * e triaI 

Dr. Vaidya was called as a ^^t of Vimla's im- 
Court to give evidence on the pointy f ^ 

potency, after examining h_, but she 

directed to remain present in the herself 

did not remain present and. md not sub ^ been 

to the examination. It ls . t ™® tl hut evidently the 
examined by Dr Vaidya, before but ev^ ^ ^ 

doctor could not give any ,° p , tion was necessary 
collection and a lresh . ** definite opinion, 

in order that he cou '^. g . ‘ n examination by 

Vimla's refusal to subml. to 1“^, and it could 
Dr. Vaidya was therefore not' 3 j d „ e W as wrong 
not be said that the learned Wal Juog How . 
in drawing an adverse inference a an ia - 

ever, it is unnecessary to rely on a ** 


has 

be 
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ference because the other evidence in the case 
referred to above, sufficiently establishes that 
Vimla is impotent and is a sexless woman Her 
Ee nital organs are not at all dev elopca and she 
not the ability to perform the sexual act and 
an active party to coitus. 

(3) The next question is whether under the 
Hindu Law impotency is a valid ground for nullify¬ 
ing a marriage solemnly performed and in support 
of his contention that it is a valid ground, Mr. 
Baxi has relied upon Mayne’s Hindu Law, tenth 
edition, p. 150. It is there stated that a marriage 
of a lunatic, an idiot or an impotent person is 
invalid under the Hindu Law, and the observa¬ 
tion is based on the text of Vasishtha which is 
translated as under: 

“A damsel betrothed to one devoid of character 
and good family or affected by impotency, blind¬ 
ness and the like or an outcaste or an epileptic 
or an infidel or incurably diseased or to one who 
is an ascedic or when she has been married to 
sagotra, should be taken away from him and 
married to another.” 

This, however, relates to a betrothed girl and docs 
not refer to the case of a marriage already per¬ 
formed. The other text on which the observation 
is based is from Katyana cited in Parasara Madha- 
viyam and which is translated as follows: 

“Madness, being an outcaste, leprosy, impotence, 
being both of the same gotra, being devoid of 
sight and hearing and being afflicted with epi¬ 
lepsy, these are stated to be the blemishes In a 
suitor and also a maiden.” 

Obviously these appear to have been treated as 
disqualifications for marriage, but the text does 
not again go to the extent of saying that a mar¬ 
riage performed is invalid. Another text referred 
to is Manusmriti, Chapter IX, verse 203, which 
says that: 

“If the impotent and the rest should somehow or 
other desire to take wives, the offspring of such 
among them as have children is worthy of a 
share; 0 

Kulluka’s gloss on this is that the impotent and 
the rest have no capacity to marry, but that 
construction can be reached by a process of in¬ 
ference only, and so far as the text is concerned, 
it does not prohibit the impotent and the rest from 
marrying. It is necessary to read verse 203 in the 
context of the two preceding verses. Verse 201 
says that the impotent, the fallen, the congenital 
blind and deaf, etc., are not eligible to inherit 
their father’s estate and verse 202 says that thev 
should be maintained. Then occurs verse 203 
which says that in case the impotent and the rest 
desire to marry then the offspring of such among 
them as have children is entitled to inheritance. 
Obviously in the case of an impotent husband the 
son bom to the wife will be by the process of 
‘Niyoga’, but even so, the text of Manu does not 
go so far as to say that a marriage contracted be¬ 
tween an impotent man and a normal woman is 
invalid. On the contrary, it recognises the validity 
of the marriage and prescribes the method by 
which the wife may have a Kshetraja son from 
another person by the process of 'Niyoga.’ Accord¬ 
ing to the text of Yajnavalkya 1, 52, & 55, as in¬ 
terpreted in the Mitakshara, neither an impotent 
man nor a sexless woman can marry, the text being 
“to prohibit marriage with a sexless woman, the 
womanhood must be examined.” The Smriti 
Chandrika and other works, which are held as 
authoritative. — in the South, are also taken as 
laying down that lunacy, idiocy and impotency are 
disqualifications for marriage. The commentary 
in Mayne’s Hindu Law (10th Edition) proceeds to 
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say that there is certainly no clear rule of Hindu 
r r' o nareftn nthn is at the time oi m..rriage. 


can validly 


Law that a person who is, at the 
a lunatic, idiot or impotent man 
many, and that in the absence of anj rale o ; 
Hindu Lav.-, principles of justice, equity and =00' 
conscience should be applied. However the abo. 
said view has not been adhered to in the li 
Edition of Mayne’s Hindu Law to which I wa 
refer presently. „ 

(4) Mr. Baxi has relied on ‘Ratan Mom 
Nagondra Narain Singh', AIR (36) 1949 CA 
which is a decision of a single Judge given on 
29th May 1940, but reported in 1949. The pai uie- 
were Sikhs, who were governed by the Hindu Law. 
and the wife brought a suit for a declaration that 
her marriage with the defendant was void ana 
inoperative and therefore a nullity on the ground 
of the husband’s impotency. The learned Judge 
has held that under the Hindu Law the marriage 
of a female with a male who is impotent and has 
never been able to consummate the marriage is a 
nullity, and the decision is based principally op 
the commentary in Mayne’s Hindu Law, 10th 
Edition. The learned Judge has arrived at his de¬ 
cision mainly on the ground that the niyoga system 
was now obsolete and that this had an important 
bearing on the question whether a decree of nullity 
should be pronounced in the case of impotency on 
the part of either party to the marriage. Reliance 
was also placed on the following observations oi 
Dr. Sarvadhikari: 

“Just as a marriage within the prohibited gotra 
or degrees or a marriage brought about by fraud 
or force Is altogether invalid, notwithstanding 
the performance of the marriage rites, so too, 
a gift and acceptance by parent or guardian of 
a lunatic, and idiot or an impotent man being 
invalid, the performance of marriage rites does 
not constitute the relation of husband and wife. 
In the one as in the other, there is a fraud on 
the policy of the marriage ceremony. This con¬ 
clusion is in accordance with the clear general 
principle of Hindu Law that marriage is for the 
perpetuation of one’s line. It is, therefore, neces¬ 
sary that the bride and the bridegroom should be 
physically capable of consummating the marriage 
if adults, at the time of marriage, or if children, 
when they would be adults, in the course of 

nature.Where archaic rules of Hindu Law 

very plainly transgress the rule of Justice, equity 
and good conscience, they cannot be enforced. 
The marriage of impotent person not being mere¬ 
ly sterile, or of a lunatic or of an idiot clearly 
tends to promote immorality and may also be 
regarded as contrary to public policy." 

Reference was also made to the following observa¬ 
tions of Sir Gooroodas Banerjee (Hindu Law of 
Marriage and Stridhan, P. 40): 

"Impotency, which is generally considered as a 
disqualification for marriage, is not viewed in 
that light In the Hindu Law, as will appear from 
the passages of Manu and the Dayabhag al¬ 
ready quoted. This is because impotency did not 
formerly render marriage absolutely fruitless, as 
the Impotent could appoint kinsmen to beget 
issue in their wives. This vicarious mode of ful¬ 
filling one of the primary objects of matrimony 
being, however, interdicted in the Kali or present 
age it is doubtful whether impotency ought not 
now to be regarded as a disqualifying cause espe¬ 
cially as Farasara the sage whose institutes are 
held to be peculiarly authoritative in the present 
age. In his celebrated text in favour of the remar¬ 
riage of widows, allows a woman to take a second 
husband if the first is Impotent. Among the 
inferior classes, impotence is a ground of dis¬ 
qualification for marriage. Among the higher 
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classes, happily the point has never been raised “It is undoubte 
out some authorities hold (hat impotence in that a coneen 
their case would not nullify marriage." marry, but the 

The following passage from Sir Earnest Trevelyan’s 10 the personal 
Hindu Law, 3rd Edition, was also quoted: Hindu undoubt 

“The ancient authorities permitted a eunuch to as being Possifc 
many on the ground that his wife could raise up wilh respect, 1 a 

a son to him by a man legally appointed, but learned Chief Ju: 

now that the system of niyoga is obsolete, it'may limes the very 
be a question whether the Courts will not de- can at ad marr >’ 
clare the marriage of an impotent person to be Ule Hindu Law 
void." one celebrated a 

(5) Tliis decision has' however not taken note 
oi an earlier Madras decision in •Amirthammal v. S . 

Vallimayil Animal', AIR (20) 1942 Mad 693. The I 
question for decision in that case was whether a . 

disqualified person is a coparcener and has a title conu ‘ 

to his legitimate share of, the family property net- (6) 'Bhagwati 
withstanding the disqualification, being only ex- AIR (29) 1942 All 
eluded from enjoyment during the period of ais- the question of a 
qualification. Chellakrishna the person concerned considered. The 
in that case was a congenital idiot. The point in p. 288. The cc 
dispute also raised a question whether a congenital a marriage was ii 
idiot could be lawfully married. Placita 9, 10 and the Hindus a ma 
11 of Chapter 2, S. 10 of the Mitakshara were taken is also a contract 
by the learned Chief Justice, Leach, as clearly and a lunatic is 
contemplating the marriage of a disqualified However an impot 
person. It was then contended that in these days to give consent a 
it is unthinkable that a congenital idiot should be obviously will not: 
allowed to marry, and counsel pointed to the Hindu Law, 10th 
observations of the learned editor of 10 th edition course of the dis 
of Mayne’s Hindu Law pp. 150 to 153. The learned several other text 
Chief Justice observed: the Mitakshara cc 

“There is to be found from there the statement may take a wife 
that the marriage of a lunatic, idiot, or an impo- he valid. The fol 
tent person is invalid under Hindu Lav/ and reii- Mandlik’s Hindu 
ance is placed on the decision of the Privy Council “Outsiders can 1 
in ‘Mouji Lai v. Chandrabati Kumari’, 38 Cal how present usa 

700. On the basis of that decision the learned turc that but lit 

editor regarded an earlier decision of the Madras this change mu 

High Court, 'Venkatacharyulu v. Rangacharyulu'. certained from 

14 Mad 316, as being erroneous." dear to the Bra 

The learned Chief Justice then pointed out Mayne’s classes usage hi 

own view of the subject which appears from the Thus, in marria 

following statement at p. 106 of the sixth edition laid down, be fre 

of Mayne’s Hindu Law: not be patita ( 

“As the great and primary object of marriage is do^h^Vblemish! 
the procuring of male issue, physical capacity ° J f 
is an essential requisite, so long (sic. far) os Latent person 
mere selection of a bridegroom is concerned; but “JP? d 
a marriage with a eunuch is not an absolute Aeain : 

nullity as with us. Mental capacity stands in . ma Vried.. 
the same position. While the matter rested in Uv th lcarnec 
contract, no Court, I imagine, would treat a “There is no act 
promise to marry a lunatic or an idiot as bind- . lh ‘ 
mg; but the marriage, if celebrated, would be t0 the vai 

Incidentally, the same statement is also contained oTa Hindii lunat 
in the third edition of Mayne’s Hindu Law. There- nd discouraged 
fore so far as Mr. Mayne is concerned, his view duly solemnised. 1 
has been that a marriage of a lunatic or an Idiot marriage mav 

or even a eunuch, if be celebrated, would be mentaries it v 
valid, though a betrothal of a girl with such a . rather than 

person can be broken off. In 38 Cal 700, the Privy l0 ^ 

Council did not consider the question whether a In the preface to 
Hindu lunatic is competent to marry. Their de- ^?. 8 ^f h n t ® n _ s ® J I ?- 
cision rested on the fact that the person concerned « »> Jjo means 
was not proved to have suffered from such a ,cd T { 

degree of unsoundness of mind as would rebut the ed as illegal, ii 
presumption of the validity of the marriage. The culum juris and 

learned Chief Justice then examined the decision always discernibl 

in 14 Mad 316 and 'Muthusami Gurukkal v. The distinction bet 
Meenammal', 43 Mad 464, and held that he pre- bition of a directc 
ferred the opinions expressed in those decisions mandatory characti 
and by Mr. Mayne in the 6th edition of his work ed distinctly, and t 
to those expressed by the learned author of the or an impotent pe 
10th edition. He observed: moral and one whii 


A. I. R. 

“It is undoubtedly abhorrent to a modern mind 
* ia L a .^enita 1 rniot should be allowed to 
marr\, but the Court here can only have regard 

Per f° nal law ’ and the Personal law of the 
Hindu undoubtedly does regard such a marriage 
as being possible.” * 

With respect, I agree with the observations of the 
learned Chief Justice, and though in these modern 
times the very notion that an impotent person 
can at all marry is abhorrent, there is nothing in 
the Hindu Law itself to treat such a marriage 
one celebrated as invalid. Hindu Law does not 
regard mental or even physical incapacity as a 
ground for nullifying the marriage because mar¬ 
riage according to Hindu Law is a sacrament and 
a holy union for the performance of religious rites 
and not a contract. 


(6) ‘Bhagwati Saran v. Parmeshwari Nandan’, 
AIR (29) 1942 All 267 (2) is another decision where 
the question of a marriage of a lunatic has been 
considered. The relevant discussion commences at 
p. 288. The contention there urged was that 
a marriage was invalid for the reason that among 
the Hindus a marriage is not only sacrament, but 
is also a contract, for which consent is necessary 
and a lunatic is incapable of giving his consent. 
However an impotent person does have the capacity 
to give consent and in his case such a question 
obviously will notarise. The observations in Mayne’s 
Hindu Law, 10th edition were referred to in the 
course of the discussion that followed as also 
several other texts and the view taken was that 
the Mitakshara contemplated that a Hindu lunatic 
may take a wife and that such a marriage will 
be valid. The following pertinent observations in 
Mandlik’s Hindu Law at p. 426 were quoted: 
“Outsiders can hardly form a correct notion of 
how present usage has so changed the old struc¬ 
ture that but little remains of the old texts; and 
this change must in each case be carefully as¬ 
certained from practice. Even in matters most 
dear to the Brahmans and the other twice-born 
classes usage has fearfully twisted the Smritis. 
Thus, in marriages the bridegroom should, it is 
laid down, be free from defect of limb; he should 
not be patita (fallen into sin), nor kliba (im¬ 
potent), and ho should be free from the ten 
doshas (blemishes.) Usage has, however, made a 
clean sweep of this. Even the marriage of an 
impotent person in the higher classes is held 
good and binding; and tho wife can get no 
divorce. Again a man bom deaf and dumb can 
get married.” 

Finally the learned Judge, Collister, J., observed: 
“There is no actual prohibition of such a mar¬ 
riage in the ancient text books and, having re¬ 
gard to the various authorities which I have 
mentioned, I am of opjnion that the marriage 
of a Hindu lunatic, though improper and immoral 
and discouraged by Hindu Law, is not invalid if 
duly solemnised. Whatever injunction against such 
a marriage may be read into the ancient com¬ 
mentaries, it would appear to be of a direc¬ 
tory rather than of a mandatory character. 

In the preface to his work on Hindu Law, Sir W. 
Magnathten says: . . 

“It by no means follows that because an act has 
been prohibited it should, therefore, be consider¬ 
ed as illegal. The distinction between the vin- 
culum juris’ and the ‘vinculum pudons is not 
always discernible.” 

The distinction between an injunction or a prohi¬ 
bition of a directory character and those or a 
mandatory character is real and must be 
ed distinctly, and though the marriage of a lunatic 
or an impotent person may be improper and im¬ 
moral and one which should be discouraged a ma - 
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riage once celebrated will not be rendered invalid 
or void. ‘Bhagwati Saran's case’, went in appeal 
and the Federal Court decision in appeal is re¬ 
ported "in ‘Katneshwari Nandan v. Bhagwati 
Baran*, AIR (37) 1950 FC 142. It was held that 
there can be a coparcenary with a lunatic member, 
and the appeal was dismissed mainly on the ground 
that the insanity of Gaurishanker was a superven¬ 
ing insanity. Mahajan, J., has, in considering the 
question whether the marriage of Gaurishanker 
with Jodha Kuuwar was invalid, referred to the 
Privy Council decision in '33 Cal 700’, and has held 
that as Gaurishanker did not suffer from such men¬ 
tal infirmity which wholly incapacitated him from 
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be rendered invalid (a) Provincial Insolvency Act (1920), Ss. 53 and 
jase*, went in appeal 54 — Applicability — Tests — 5. 54, if controls 
ion in appeal is re- s . 53 — Transfer in consideration of pre-existing 
andan v. Bhagwati debt. 

2. It was held that The true test whether S . 53 applies to a tranc- 
th a lunatic member, cation or not is not whether the transferee is not 
mainly on the ground the creditor of the insolvent but whether the 
nker was a superven- transferee creditor is proved net to have acted in 
is, in considering the good faith. The creditor’s good faith will afford 
;e of Gaurishanker a complete answer to an application under S. 53 
alid, referred to the and the burden is on the Receiver to establish the 
Jal 700\ and has held absence of good faith on the part of the creditor. 
differ from such me''- There is nothing cither in S. 53 or S. 54 to justify 
:apacitated him from the coiistruciion that the provisions of S. 54 whicu 


mummy wim.it wuuny mwiiauuucu mm iium me construction ItlQt ZUC provisions 0/ S. 04 WHICH 

understanding what a marriage was, the objection are meant to meet the specific case of the debtor’s 

qc tn thp uotiriifv hie morriaofl rnnlH r\r\t r»rA_ ~ ..__ _t 


as to the validity of his marriage could not pre¬ 
vail. His Lordship left open the question whether 
the marriage of a lunatic, if performed in fact, 
would be legal. Mukherjea, J., has observed in 
paragraph 153 of the judgment as follows: 

"Even considering Hindu marriage to be entirely 
a sacrament, as the acceptance of the bride is a 
necessary indispensable part of the ceremony, 
he, whose loss of reason is complete, should be 
deemed incompetent to accept the gift of the 
bride. Such marriage would not be a. proper 
marriage at all and it could be regarded as in¬ 
valid on the ground that the capacity for per¬ 
formance of the essential ceremony of the 
marriage was lacking in the bridegroom.” 

The decision of the learned Judge has however 
proceeded on the interpretation of the Privy Coun¬ 
cil decision in ‘38 Cal 700’, and on the findings of 
fact, viz., that Gaurishankar was not suffering 
from such mental incapacity as would wholly in¬ 
capacitate him from understanding what a mar¬ 
riage was. However taking It that the view of 
MuKherjea, J. as to the validity of a lunantlc’s 
rtarriage is entirely contrary to the one taken by 
the Allahabad High Court, his view is distinguish¬ 
able on the facts of the present case, because here 
there is no question of the want of capacity to 
give a valid consent or to perform the essential 
ceremony of marriage. The learned editor of 
Maynes Hindu Law, 11th edition, has deleted the 
SlL e T^f ed by the learned editor in the 10 th 
SErt Hmdu Law ’ PP- 1& 0-153 and has 
edEs t Ki*h«f at f nen I “ ntamed to toe earlier 

r ^ er T r ed to toe decisions in ELR 

sentL^L M ,1942 > A1 ‘ 518. as dis- 

Unnnf 4 vie ws expressed In the 10 th edi- 

on ot MaJyne, but at the same time he calls their 
decisions as of questionable correctness Speakine 

sr“ me ° i 10 the r» 

^ the result therefore we hold thaf 

'No. 102 of 1950 with coStf Mr Baxi h^c Appeal 

s sssffsskvs » 

appeal will also be C Sald 

(8) CHHATPAR, J.: i agree. 

_ Appeal dismissed. 
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fraudulent act controls in any way the general 
provisions of S. 53 or that the latter Section makes 
any exception in favour of the creditors. Transfer 
in favour of a creditor in consideration of a pre¬ 
existing debt is as much subject to the provisions 
of S. 53 as any other transfer provided that the 
conditions laid down in that Section have been 
fulfilled. (Para 1 ) 

Anno: Provincial Insolvency Act, S. 53, N. 2, 
S. 54, N. 1. 

(b) Provincial Insolvency Act (1920), S. 53 — 
Good faith — Mortgage lor pre-existing debt — 
Creditor aware of precarious financial position of 
debtor at time of mortgage — Plea of good faith 
if can stand — T. P. Act (1382), S. 53. 

The fact that a transfer by way of a mortgage 
of the only property of the debtor was made to 
one '.•/ the creditors, who was a relative of the 
debtor in consideration of pie-existing debts, (al¬ 
most equal to the value of the property) even 
though the debtor had notice of the debtor's pre¬ 
carious financial circumstances may be a complete 
ansiver to a suit against the creditor under S. 53 
T. P. Act. But when the creditor's good faith 
is questioned under S. 53. Provincial Insolvency 
Act that the fact that he had notice of th» 
financial position of the debtor and that he made 
no contemporaneous advance would be sufficient 
to destroy his plea of good faith even though the 
creditor in fact acted honestly and attempted to 
secure what was due to him. Such a mortgage in 
favour of the creditor is voidable against the rc- 
AIR (14) 1927 Mad 1013, Rel. on; AIR (26) 
1939 Cal 503, Commented and not followed. 

. „ . , (Paras 5 and 8) 

21? Ti. A? S'““R ACt ' S ' 53 ’ “■ 2 

Respondent*? 11 ' ^ AppeIlants : H - p - tanked, for 
Cases referred to: 

(Arranged in order of Courts, and In the Courts 

-Pii of ioTei Bn ca ses referred to 
comes after the Indian Cases.) 

(92) 19 Cal 223: (19 Ind App 15 PC) (Pr 7 ) 
(’28) AIR (15) 1928 Bom 341: (113 Ind Cas 148) 

It ^i 1 ™ 9: (11 Col W N 889) (Pr ?> 

(25) 29 Cal W N 374: (AIR (12) 1925 Cal 640) 

C39) AIR (26) 1939 Cal 503: (183 Ind Cas 635) ?> 

(’27 ) 50 Mad 948: (Am (14) 1927 Mad 1 M 3 ) 7, 8) 

sa,“ «b? sfAi °i li 

S : dS£ SShIwS!S’ f£ e *“i ive, ' s 

created by a registered 


•IS Saurashtra 


Damodar nmji v. Padamshi (Baxi J.) 


The petitioner was adjudged insolvent on his own 
l>etition filed on 26-2-1919. The mortgage is thus 
within two years of the filing of the petition and 
has been annulled by the learned District Judge 
under S. 53 of the Provincial Insolvency Act, 

(2) The consideration for the mortgage is stated 
to be 2 items. Rs. 3.500/- were aeposied by the 
Appellant No. i on Fagan Vad 11 Samvat 2001 as 
the Paala or dowry for the insolvent's daughter 
on the occasion of her betrothal with his son who 
is appellant No. 2. This sum together with in¬ 
terest come to Rs. 3,761-11-0, on the date of the 
mortgage. The second item was a loan of 
Rs. T500/- advanced by the appellant No. 1 to the 
insolvent on Chaitra Sud 8 Samvat 2001 and' 
amounted with interest to Rs. 1,639-2-0. The 
apnefiant No. 1 did not make any cash advance 
except a sum of Rs. 64-3-0 to meet the expenses 
lor the drafting, registration and other legal ex¬ 
penses connected with the document. The mort¬ 
gage is therefore intended to secure part debts. 
The house has been sold by the Receiver and we 
are informed that after satisfying the first mort¬ 
gage the sale proceeds will be just sufficient to pay 
the second mortgage and nothing will be left for 
other creditors. It has been found that wnen tne 
appellant took the second mortgage the insolvent 
had become heavily indebted to others to the tune 
of about Rs. 20 , 000 /- and he was in no condition 
to repay his debts, the equity of redemption m 
respect of Iris house being the only property left 
to him and that the appellant knew of the in¬ 
solvent's financial concution when he took the 
mortgage. On these findings the learned Usenet 
Judge held that though the mortgage was sup¬ 
ported by consideration there was an absence of 
,-ood faith on the appellant’s part and annuJed 
the mortgage under S. 53 of the Provincial Insol¬ 
vency Act. 

(3) The findings of facts have not been disputed 

in appeal The books of the insolvent and the 
appellant prove that the debts which formed the 
consideration of the mortgage were gemnne dob^ 
Thp annellant’s admissions and the insolvent s 
StooM pSve the financial rain ol the Insolvent 
end further show that the appellant had notice 
of it when he took the mortgage. The appellant 
stoles that after 6 or 8 months of the betrothal 
of his son he began to suspect the insolvent s 
financial difficulties and therefore re¬ 

payment of the debts due to him. The latter <Ud 
not repay and he threatened legal proceedings. 
Th» insolvent then executed the second mortgage. 
Se appellant admits in his cro^examiaaUon that 
he got the mortgage because be Jtod heard « 

the insolvent had become Onancially weak R ^ 

ssssssshh! 

advance with the transfer could be comddered1 a 
creditor within tlio meaning of S. 54 of the Provin- 
dal Insolvency Act. The Court; held that the 
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transaction could_ not be called a fraudulent pre- 
feience under S. 54. The debts were newly created 
ana were not in continuation of old debts and a 
ca<e oi fraudulent preference could arise only when 
there were pre-existing debts and the debtor ore- 
lerrec one creditor against another. All that the 
appeal thus decided was that S. 54 of the Provin¬ 
cial Insolvency Act was inapplicable except to a 
transfer made in consideration of old debts be¬ 
cause only then the transferee could be called a 
creditor to whom preference was given by the 
insolvent. But the proposition that a transfer in 
favour of a creditor can only be governed by the 
provisions of S. 54 is nowhere supported by that 
decision. Another case to which reference was 
made was ‘Sholapur Spinning and Weaving Co. 
Ltd. v. Pandharinath*. AIR (15) 1928 Bom 341. 
In that case Baker, J., no doubt expressed the 
view at page 346 of the report that the transfer 
contemplated by S. 53 appeared to be transfer to 
a third party and did not cover the case of a 
creditor. But Patkar, J., who delivered the princi¬ 
pal judgment stated as one of the grounds of the 
judgment that the creditor who was a purchaser 
in good faith for consideration was protected under 
S. 53 of the Act. This decision cannot therefore 
be taken as an authority for the proposition that 
a transfer to a creditor cannot be governed by 
S. 53 of the Act. We think that the true test 
whether S. 53 applies to a transaction or not is not 
whether the transferee is not the creditor of the 
insolvent but whether the transferee creditor is 
proved not to have acted in good faith. The 
creditor's good faith will afford a complete answer 
to an application under S. 53 and the burden is 
on the Receiver to establish the absence of good 
faith on the part of the creditor. There is nothing 
either in S. 53 or S. 54 to justify the construction 
that the provisions of S. 54 which are meant to 
meet the specific case of the debtor’s fraudulent 
act controls in any way the general provisions of 
S. 53 or that the latter Section makes any excep¬ 
tion in favour of the creditors. The cases which 
will be considered later were all cases of creditors 
and decided under Section 53. Every one of them 
turned on the question whether the creditors' good 
faith was established. We therefore hold that » 
transfer in favour of a creditor in consideration of 
a pre-existing debt is as much subject to the pro¬ 
visions of S. 53 as any other transfer provided that 
the conditions laid down in that Section have 
been fulfilled. 

(5) As Section 53 applies to the present mortgage 
we have to see whether the appellant paid con¬ 
sideration and acted in good faith. That his 
mortgage was for good consideration cannot be 
disputed. The debtor was in this case in com¬ 
pletely insolvent circumstances when the mort¬ 
gage 'was made. Excepting his house there was 
no other property left out of which his other 
creditors could be paid The appellant is in a 
sense the insolvent’s relative and had notice of the 
debtor’s condition when he took the mortgage. 
Against these facts may be mentioned the tact 
that the appellant paid a consideration almost 
equal in value to the property and that excepting 
that he took preference over other creditors n e 
did nothing to suggest that he gave any.u™”® 
advantage to the insolvent. But even with 
facts in his favour, the appellant must be regarded 
as not having taken the mortgage in good faith 
within the meaning of S. 53 of the Provincial In¬ 
solvency Act. 

(6) In the ‘Official Assignee Madras *. Moideen 
Rowther’, 50 Mad 948. the facts were that the 
creditor took conveyance of all the Jmmovab.e 
properties of the debtor with notice of the fact 
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that the debtor was in insolvent circumstances ana 
there was no property left out of which his other 
creditors could be paid. The creditor was the 
insolvent's paternal uncle and the document of 
transfer had been antedated. On these facts the 
Court held that the Receiver had established that 
the transfer had not been made in good faith and 
should be annulled under S. 55 of the Presidency 
Towns Insolvency Act. The facts as found in that 
case and particularly the antedating of the docu¬ 
ment to which he was a party put the creditor 
completely out of Court and the decision ultimately 
turned on these facts, but the High Court dis¬ 
cussed certain principles and followed the Calcutta 
High Court and certain English rulings which laid 
down certain tests m considering the question of 
the creditor's good faith. The learned District 
Judge followed the decision and held that the 
appellant's mortgage was voidable against the re¬ 
ceiver and annulled it. 

(7) Mr. Bakshi for the appellant referred to 
‘Nagendra Nath v. Pramatha Nath*, AIR (26) 1939 
Cal 503, in which the Calcutta High Court relying 
upon ‘Hakim Lai v. Mooshafar Sahoo*, 34 Cal 999, 
held that a preferential transfer of property to 
one creditor in satisfaction of an existing debt 
due to him is not fraudulent as to other creditors 
although the debtor in making the transfer in¬ 
tended to defeat the claims and the transferee had 
knowledge of such intention, if the only purpose 
of the latter is to secure his own debt and the 
property is not worth materially more than the 
amount of his debt. This case no doubt favours 
Mr. Bakshi’s contention; but the decision in 34 Cal 
999. upon which the High Court relied has been 
distinguished in'the ‘Official Assignee, Madras v. 
Moideen Rowther*, 50 Mad 948, on the ground that 
it was decided under S. 53 of the Transfer of 
Property Act. It was pointed out that in cases 
arising under the Insolvency Act it has been held 
that under similar circumstances the transfer 
would be void against the Official Assignee. The 
case of the ‘Official Assignee of Bengal v. The 
Yokohama Specie Bank, Ltd/, 29 Cal W N 374 was 
relied on and the learned Judge observed (page 
954) l 


against the creditors and the Assignee, simply 
because nothing is left with which to carry on 
his business, whereas, if he receives substantial 
assistance, something is left to carry on the 
business/* 

In ‘Jukes, In re: ‘Official Receiver, ex parte (1902) 

2 K B 58 was also referred to in the judgment. 
The decision in the 'Official Assignee of Madras 
v. Moideen Rowther', 50 Mad 948, and the cases 
cited therein lay down the rule that the transfer 
by a debtor oi all his property in consideration 
of past debts to a creditor who had notice at the 
time ol the transfer 4 ha* the debtor was in insol¬ 
vent circumstances amounts to an act of bank¬ 
ruptcy which is voidable against the Receiver and 
other creditors of the insolvents. 

(8) These cases and the principles underlying 
them were not noticed in 'Nagendra Nath v. 
Pramatha Nath*, AER (26) 1939 Cal 503, upon which 
Mr. Bakshi relied. We would therefore prefer to 
follow the principles referred to in the decision 
on 'The Official Assignee of Madras v. Moideen 
Rowther', 50 Mad 948. The fact that the transfer 
was made to a creditor in consideration of pre¬ 
existing debts even though the latter had notice 
of the insolvent's circumstances may be a com¬ 
plete answer to a suit against the creditor under 
S. 53 of Uie Transfer of Property Act. But when 
the creditor's good faith is questioned under S. 53 
of tiie Provincial Insolvency Act the fact that he 
had notice of the insolvent’s circumstances and 
that he made no contemporaneous advance would 
be sufficient to destroy his plea of his good faith 
even though the creditor in fact acted honestly 
and attempted to secure what was due to him. We 
hold therefore that the mortgage in favour of the 
appellant is voidable against the receiver and was 
quite properly annulled by the learned District 
Judge. For the above reasons we confirm the 
order of the lower Court and dismiss the appeal 
with costs. 

(9) SHAH, C. J.: I agree. 

R-G.D. Appeal dismissed. 


"Sanderson, C.J., and Buckland, J., held that an 
assignment executed in favour of one of the 
creditors of the insolvent of all the properties of 
the insolvent without any contemporaneous ad- 

l a h n if’tw as . VOid t agalnst the 0fflcial Assignee 
I h t ^,^L„ transfer °L was adjudicated Insolvent 
PinK r o , ye ,l re after the date of the transfer. 

^ the transferee had knowledge of 
the state of affairs of the assignor at the time 
of the assignment the Court held that the trans- 

of r s W 5^ of Me wlthin ^ meanin e 

°/J^ e Ac \ (S ;, 53 of the Provincial In- 
solvency Act.) Mr. Justice Buckland was of the 
opinion that in considering the effect of trans 

3253 i° n f 4 u „ cl ?, a h1 na f t " e the facts must be con- 
« h ° f *** k" of bankruptcy, the 
of an ~ ens ( ure rateable distribution 

nL v S fcs pr °P ert y among his creditors 

This Judgment further relied upon -Khoo 
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uture, that is an act of bankruptcy and is void 
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SHAH, C.J. CHHATPAR AND BAXI, JJ. 

State of Saurashtra v. Bholanath Jatashankar 
Thakkar, Plaintiff-Respondent. 

First Appeal No. 19 of 1951, D/- 26-10-1951. 

Act of State — Covenant entered into between. 
Rulers of States to form United States of Kathta- 
loar — Covenant is act of State — Covenant 
guaranteeing continuance of sen-fees of state 
servants or payment of compensation — Service 
conditions not to be less advantageous — Suit for 
compensation on strength of the terms of covenant 

— Suft held maintainable — Constitution of India, 
Art. 363, held did not bar suit — Article does not 
apply when suit is by third party ivho is not party 
to covenant — Legislative power of Rulers of indi¬ 
vidual states , signing covenant ceased upon signing 
of Covenant and not when administration was 
handed over to Raj Pramukh sometime afterwards 

— Service Rules made by one of such states after 

signing but before handing over administration are 
not valid - Servant of such state, unabsorbed by 
Saurashtra State cannot claim compensation on 
basis of such Service Rules, under guarantee of 
the Covenant — (Constitution of India Art 363) ' 
(Kathiawar States Union.) ’ ' 363) 

The Rulers of the Kathiawar States entered tntn 
a Covenant for the formation of the United itlrtl* 
0 / KaOtamr. am i the Zui 
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State signed the said Covenant on 24-1-1948 and in 
accordance with it made over the administration 
oj his State to the Raj Pramukh on 16th March 
1948. By Article XVI of tfic Covenant the United 
State ol Kathiawar guaranteed either the continu¬ 
ance in service ol the members of the public ser¬ 
vices o) each ol the Covenanting States on con¬ 
ditions which were not to be less advantageous 
than those on which they were serving be!ore the 
date the administration of that State was made 
over to the Raj Pramukh, or the payment of 
reasonable compensation. This guarantee had been 
recognised by the Saurashtra State. By S. 4 of 
Ordinance No. IV o) 1948, among other things, all 
servants of the covenanting States, were deemed to 
be ollicers duly appointed by the Government of 
Saurashtra and they unless otherwise directed by 
the Government 0 / Saurashtra were to continue 
to exercise all the powers and jurisdiction and dis¬ 
charge all the functions and duties which they 
were exercising before the date of the making over 
ol the administration. On the administration of 
the Wadhwan State being made over to Raj Prcv- 
mukh, the respondent (a civil servant of the State) 
was kept on the unabsorbed list by the State of 
Kathiawar, called the Saurashtra State, but uas 
retired from 29th June 1948 as he had passed the 
age ol superannuation, which was taken at 55 
years, on payment ol three months leave salary 
and a monthly pension o] Rs. 40-13-0. He accepted 
the amount ol the leave salary, viz., Rs. 716-4-0 
under protest and without prejudice to his claim 
for compensation on the ground that under the 
Wadhwan State Service Rules framed by the Ruler 
ol the Wadhwan State on 3rd February 1948 he 
was entitled to continue in service till completion 
of 60 years. He filed a suit lor compensation 
claiming Rs. 20.000/- which included the claim for 
premature retirement: 

Held (1) that the covenant was an act of State. 

(Para 3) 

(2) that apart from the fact whether the respon¬ 

dents claim would be justiciable by reason of the 
right conferred by the covenant alone or other¬ 
wise. in the present case as that right had been 
recognised by the new State it became justiciable 
and the Courts had jurisdiction to entertain the 
claim arising out of the breach of such an obliga¬ 
tion. AIR (11) 1924 PC 216 Relied. on. 'Case law 
reviewed. «> 

(3) that Art. 363. Constitution of lndia t also did 
not bar the jurisdiction of the Courts. The bar 
to the jurisdiction of the Court contained in the 
Article applies to the case of disputes which arise 
out of the provisions of the Covenant, etc., and 
between the parties to the Covenant, etc., and not 
to cases where a third party claims a benefit from 
the provisions ol the Covenant, etc. Where the 
Rulers of the Indian States are themselves not 
parties to the dispute, the dispute does not become 
non-justiciable because such a proceeding does not 
touch the rights, privileges and dignities of the 
Rulers. AIR (38) 1951 PC 253, Ref. (Para 17) 

(4) (on merits) that under Art. XVI of the 
Covenant, the Saurashtra State had the right of 
election either to continue the respondent or not 
to continue him. and the decision not to continue 
him could not amount to a wrongful termination 
of the services. The State's only liability was to 
pay reasonable compensation in that evevX. 

{.para io) 

(5) (on the contention that the suit was really 
for damages for wrongful dismissal, that such suit 
was not maintainable because the service was al¬ 
ways during the pleasure of the Government and 
'that the only remedy was by way of a suit for 
declaration that the dismissal was wrongful) that 


upon construing the various clauses of the plaint 
it was clear that though the respondent mistakenly 
called his non-absorption as wrongful termination, 
his grievance was against his non-absorption or 
non-continuance in service and that the suit was 
for compensation for the same on the strength of 
Art. XVI of the Covenant. (Para 19) 

(6) that the continuance o] the respondent from 
the 16th March 1948 to the 29th June 1948 during 
the transition period did not amount to his absorp¬ 
tion in the state service. That being so, the con¬ 
tention that the suit should be treated as one lor 
damages, lor wrongful termination and lor that 
reason as incompetent was unsustainable. (Para 20) 

(7) that on the signing of the Covenant (on 

24-1-1948) the covenanting States formed part of 
the United State of Kathiawar and so far as the 
legislative powers were concerned, these vested in 
the Raj Pramukh as from the 1st February 1948, 
the date on which he entered upon the duties oI 
his office, by virtue of Clause (3) of Art. IX. The 
making over of the administration of the various 
States did naturally take some time but during 
that time the Rulers of the States were merely in 
the position of caretakers and were to run the day 
to day administration till the actual handing over 
of the administration to the Raj Pramukh. In 
any event they had no legislative powers to enact 
any laws. Therefore, as the 'Dhara' in question 
(Wadhwan State Service Rules) promulgated by the 
Ruler of the Wadhwan State ivas without legisla¬ 
tive competence, it was altogether invalid. Conse¬ 
quently the conditions of service therein prescribed 
did not bind the Saurashtra State, and the result 
therefore was that there was no rule regarding the 
age of superannuation in the Wadhwan State at 
or before the time the administration of that 
State was handed over to the Raj Pramukh. Res¬ 
pondent's claim for compensation on the footing 
that he was entitled to continue in service tm the 
age of 60 and thereby to earn a salary for fivo 
years more and a pension on that basis was there¬ 
fore entirely unsustainable. (Para 22) 

(8) ('obiter') that assuming that the Wadhwan 

Service Rules were validly made reasonable com¬ 
pensation within terns of Art. XVI^id not mean 
the full salary for the unexpired period of service, 
taking 60 years as the age of superannuation, nor 
the pension calculated on that basis. There was c 
general right in the Wadhtoan State (and so aIso 
in Saurashtra Stale by virtue oj Art. XVI of the 
Covenant ) to retire a servant before the age of 
superannuation. (Para 24) 

( 9 ) that what the respondent got as compensa¬ 

tion from the Saurashtra State was much more 
liberal than what he would have got from the 
Wadhwan State, had he been retired on the same 
date by that State, on basis of 60 years as ageof 
superannuation. From every point of view the com¬ 
pensation awarded by the SaurasWraSfafe was 
reasonable. <Para * Z4 ; 

C. N. Shah. Advocate-General with B. R. Joshi, 
Asst. Govt. Pleader, lor the State; M. O. Shah, for 
Respondent. 

Cases referred to: rvwirts 

(Arranged in order of Courts, and in * h f tSto 
chronologically. List of foreign cases referred 
comes after the Indian Cases). 

(1827) East India Co. v. Syed Ally'. (182 ™ pr 4) 

('57-59Moo Ind App 476: (1 Sar 684 PC>^ ^ 

(■72) Forester v. Secy of Stgte for India in ComicSl 

Bom 625 PC) f) 
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<•941 air (11) 1924 PC 216: (48 Bom 613 PC) Jurisdiction, and that retirement at the age of 60 
(*24) AIK /p rs io, 13, 15) was not one of the conditions of the respondents 

, nn ATR dg) 1931 PC 248: (132 Ind Css 739) service in the Wadhwan State at the time when the 
C31) AIR (18) iwi ro (pr n) administration of that State was made over U> the 

<mi\ AI o ( 28 ) 1941 PC 64: (ILR (1941) Kar PC 94) Raj Pramukh. The other contentions were that 

(41) AIK us) ^ o* (pr 12) the formation of the United State of Kathiawar 

/mi \ air (28) 1941 PC 109: (196 Ind Cas 567 PC) was an act of State and that as the dispute arose 

(Pr 13) under the Covenant by which the said State was 

('51) AIR (38) 1951 SC 253: (1951 SCR 474 SC) formed was not justiciable and the Municipal 

(Pr 16) Courts had no jurisdiction to decide such a dis- 

f04) 6 Bom L R 131 (Pr 7) pute; and further that the suit was barred under 

C 49 ) AIR (36) 1949 Bom 277 : (ILR (1950) Bom 1) Art, 353 of the Constitution, it was also contended 

(Pr 14) that the suit was really one for damages for wrong¬ 
ful 38 Cal 754: (9 Ind Cas 862) (Pr 8 ) ful dismissal and that service being during the 

(*38) AIR (25) 1938 Mad 672: (181 Ind Cas 138) pleasure of the Saurashtra State, no suit for 

(Pr 24) damages could lie against the State. The quantum 

(1793) Nabab of Arcot v. The East India Co.: (1793 of the sum claimed was also disputed. The leam- 
4 Bro CC 180) (Pr 4) ed Judge below rejected these contentions and up- 

(1906) 1 KB 612: (75 LJKB 418) (Prs 6 , 8 ) held the respondent’s claim for compensation on 
ouau n t . onnooi Koc hr/uurHf account of the loss of salary, which the respon- 

SfcivKdgfseS Division! d « bld &”«£«*&> “ofW~ T S?So5 

tssssfxs asjrsajat »«■ 

8 ?aSeCWe fiffiffsSti*SauKS 

JSSS the Sondent 

that post in August 1936 on a salary of Rs. 150/- has , fi ' ed cross-objections in respect of the reject- 

a month. At the end of December 1947 his Salary WnpH AHu^ot* 

stood at Rs. 185/- a month and with effect from _ ,3) I „ wi11 fi f st . dcal .^ h ,^ e 
1st January 1948 his Salary was raised to Rs. 220/-. ^ enend f contention that the entering into the 
The Rulers of the Kathiawar States entered into Covenant by the Rulers of the Kathiawar States 

a Covenant for the formation of the United State was a ( n act °L S 4,t'v, ? ow °, n A*? !S >se e ? r , para : 
of Kathiawar, and the Ruler of the Wadhwan State mountcy on w 1116 15t A August 1947 , the ot 

signed the said Covenant on 24th January 1949 Kathiawar became Sovereign States, and there 
and in accordance with it made over the admlnisb 0811 h® no doubt that the Covenant which the 
ration of his State to the Raj Pramukh on 16th Rulers of these Stat£s entered into for the forma- 
March. 1948. By Art. XVI of the Covenant the tl ° n of su ‘ e Kathiawar was an act 

United State of Kathiawar guaranteed either the of Sovereign Rulers. By the Covenant the Rulers 
continuance in service of the members of the pub- ““i** 1 and integrated their territories in one State 
lie services of each of the Covenanting states on wlth a common executive, legislature and judiciary, 
conditions which were not to be less advantageous by the narne of the United State of Kathiawar and 
than those on which they were serving before the they resolved to entrust the framing of the Con- 
date the administration of that State was made stitution t0 a Constituent Assembly of elected re- 
over to the Raj Pramukh. or the payment of rea- P resentatlves of the people; and it was thus that 
sonable compensation. On the administration of the United States of Kathiawar came into existence, 
the Wadhwan State being made over to the Raj There can be no question therefore that the Co- 
Pramukh, the respondent was kept on the unab- venant was an ac t of State. It is thereupon urged 
sorbed list by the State of Kathiawar hereinafter by the learned Advocate General that as the claim, 
called the Saurashtra State, but was retired from which Is the subject of the present dispute, is based 
29th June 1948 as he had passed the age of super- on Art XVI of the Covenant, the dispute arises out 
annuation, which was taken at 55 years on pav- of the Covenant and is not Justiciable by the muni¬ 
ment of three months leave salary and a monthlv ci P al Courts. 

pension of Rs. 40-13-0. He accepted the amount (4) Now the Question of the exclusion of the 
salary, viz., Rs. 716-4-0 under protest municipal Courts’ Jurisdiction was considered as 
amd without prejudice to his claim and later filed far back 85 1859 ln the case of ‘Secy, of State v. 
this suit, claiming compensation on the ground Kamachee Boye Sahaba’, 7 Moo Ind App 476. The 
that under the Wadwan State Service Rules framed Prlv y Council there held that the Municipal Court 
oy the Ruler of the Wadhwan State on 3rd Feb- had no Jurisdiction to enquire into the propriety of 
nxary 1948 he was entitled to continue ln service the act of 1116 Eas t India Company seizing the 
uu completion of 60 years, and that his premature state of Tanjore as the delegate of the British 
retirement by the Saurashtra State caused him a Government and their Lordships observed: 
aIWh amo “ nt l“8 to Rs. 14125/- odd. He "Transactions of Independent sovereign States 

, at he suffered a loss of dearness allow- between each other are governed by other laws 
h«v» rLjt e Jr, Ue v. 0f ** 3200/ - wh >ch he might than those which Municipal Courts administer; 
♦hfl l L h (f was J continued in service by Such Courts have neither the means of deciding 

flfl k’ that on retirement after what is right nor the power of enforcing any 

60 years he wouid have received a pension of ^ decision which they may make." y 

12 mb / 6 “ W< i!i ld have come to Rs.' Th elr Lordships cited with approval the cases of 

tn ^ hhn the aggregate sum .“Nabab of Arcot v. East India Co.‘. 1793-4 Bro cc 180 

abound ^ o^ n Sf '/ 29,92 , 5/ *‘ buthe claimed intheCt. of Chancery ln the year 1793, and ‘East 
a round sum of Rs. 20.000/- only. India Co. v. Syed All', 1827-7 Moo ad Apb 555 before 

(2) The claim was disputed by the appellant th? Privy Council in 1827, for the proposition that 
Wote on several grounds. It was contended that ISfihilf of # sovere ‘en Powers were 

the Ruler 0 f the Wadhwan State had no compe- ?? 1116 of the Municipal Courts 

*0 frame the pension andi^tuity StafttE tLn °v, r ? t Brltaln - Their Lordships 

n*. Iramed ultra ASS 
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“The next question is, what is the real character 
of the act done in this case? Was it a seizure by 
arbitrary power on behalf of the Crown of Great 
Britain, of the dominions and property of a 
neighbouring State, an act not affecting to justify 
itsen on grounds of Municipal Law? Or was it, 
in whole or in part, a possession taken by the 
Crown under colour of legal title of the property 
of the late Rajah of Tanjore. in trust for 
those who, by Law, might be entitled to it on the 
death of the last possessor? If it were the latter, 
the defence set up. of course, has no foundation.' 1 

(5) The following observations in Halsbury's 
Laws of England Vol 26 (Second Edition) Para¬ 
graph 553 at p. 249 are pertinent and may be quot¬ 
ed with advantage. 

“But the municipal Courts have jurisdiction to 
decide whether an act relied on as a defence was 
or was not an act of State, and may in¬ 
quire into matters involving the construction of 
treaties; and the seizure of land in virtue or 
under colour of a legal title is not an act of 
State, and the Courts have jurisdiction to ad¬ 
judicate upon such a matter. The test is the 
real character of the seizure; no action can be 
brought in respect of arbitrary exercise of power 
by one state upon the dominions of another, but 
if it is wholly or partly a taking of possession by 
the Crown under colour of legal title an action 
may lie.” 


(6) In his judgment in ‘Salaman v. Secy of State 
for India*, (1905) 1 K B 613 at p. 639. Lord Justice 
Fletcher Moulton has dealt with the subject of 
what is an act of State and what the limitations 
to the municipal Courts* jurisdiction are. and the 
importance of the judgment justifies a substantial 
excerpt. His Lordship observed: 

“An act of State is essentially an exercise of the 
Sovereign’s power and cannot be challenged, con¬ 
trolled or interfered with by Municipal Courts. 
Its sanction is not that of law but of sovereign 
power, and whatever it may be, Courts must ac¬ 
cept it without question. But it may be, and 
often must be, part of their duty to take cogni¬ 
sance of it. For instance, if an act is relied on 
as being an Act of State and thus affording an 
answer to claims made by a subject, the Courts 
must decide whether it was in truth an Act of 
State, and its nature and extent. An example of 
this is to be found in ’Forester v. Secretary of 
State’, (1872-1A Sup Vol. 10), but in such an in¬ 
quiry tire Court must confine itself to ascertain¬ 
ing what the Act of State in fact was, and not 
what in its opinion it ought to have been. In 
like manner Municipal Courts may have to con¬ 
sider the results of Acts of State, i.e., their effects 
on individuals and even on the Government it¬ 
self. Acts of State are not all of one kind: their 
nature and consequences may differ in an in¬ 
finite variety of ways and these differences may 
profoundly affect the position of municipal 
Courts regarding them. For instance, Acts of 
State may fix the relations between two States, 
each of which continues to possess an indepen¬ 
dent existence.’’ . c . . 

“Tire consequences of such an Act of State 
are entirely beyond the cognisance of Municipal 
Courts because they do not administer Treat} 
obligations between two States; but the object 
and effect of an act of State are not necessarily 
of this kind. Its intention and effect may be to 
modify and create rights as between the Govern¬ 
ment and individuals who are about to become 
British subjects. In such cases the rights accruin* 
therefrom have to be adjudicated upon by Muni¬ 
cipal Courts. Let me take a simple example: Lee 
us suppose that a Government annexes a neigh¬ 


bouring State and formally takes over all the 
property and liabilities of the former ruler, and 
that a part of such property consists of debts, 
due to him. Tne Government is not bound to 
collect such debts vi-et armis. It may avail it¬ 
self of the assistance of the Courts of Law for 
the purpose, in the same way as though the debts 
had accrued due to it otherwise than by an Act 
of State. But in deciding such a claim the Courts 
must loyally accept the Act of State as effective. 
Evidence that the debt was due to the former 
ruler would therefore become evidence of its be¬ 
ing due to the existing Government and I see no 
reason why in such a case a claim of a converse 
character might not equally be entertained by 
Municipal Courts." 

(7) In ‘Jehengir v. Secretary of State’, 6 Bom LR 
131. it was observed at p. 140 as follows: 

“The test whether an act is or is not an Act of 
State excluding the jurisdiction of the Courts, 
is not whether it is capable of being legally per¬ 
formed only by persons specially empowered in 
that behalf as authorised by the law to perform 
specific acts of Government; but whether it is 
an Act of State in those external 
relations, which Municipal or positive 
law addressed by political superiors to 
political inferiors does not profess to regulate 

.An Act of State in respect of which the 

jurisdiction of the Courts is barred must be an 
act which does not purport to be done under 
colour of a legal title at all, and which could 
neither assert or violate any right conferrable 
by law, but which must rest for ite jurisdiction 
on considerations of external politics and inter- 
statal duties and rights." 

(8) In ’Srinibash Prosad Singh v. Kesho Prosad 
Singh’, 38 Cal 754, dealing with the objection that 
the Municipal Court had no jurisdiction to in¬ 
vestigate the validity of the guarantee, because it 
was an act of State, it was observed: 


•It is not easy to follow how, when the Secretary 
of State for India in Council chooses to give a 
guarantee for the due performance of a decree 
obtained by one private individual. A against 
another private individual B, the act can be 
appropriately designated as a Sovereign act. As 
Lord Justice Fletcher Moulton observed in 'Sala¬ 
man v. Secretary of State for India’, (1906) 
1 K B 612, an act of State is essentially an exer¬ 
cise of Sovereign power, and because it is an 
exercise of Sovereign power it cannot be chall¬ 
enged, controlled or interfered with by Municipal 
Courts; but if an act is relied on as befog an 
act of State and as thus affording an answer to 
claims made by a subject, the Courts must de¬ 
cide whether it was in truth an act of State ana 
what was its nature and extent. The true view 
of an act of State appears, observed the same 
learned Judge, to be that it is a 
change constituting a new departure. Municipal 
law has nothing to do with the act of ehange 
which this new departure is effected. But ai- 
though this be so. the principles of interac¬ 
tion applicable to an Act of State are not neces¬ 
sarily the same as those which apply to other 
acts. For instance, if an act of State be » 
pressed in a document purporting to confe _ 
fits upon an individual, it by no nwa^JJ^ 

sarily follows that there Is ‘ n should 

create a contract, or that the documen^oum 

be construed by the w 'offcon- 

tion as would be adopted in■ 111(5 f thi be 
tract between two individuate• *^be i 

true view of the nature of f 1 of «• 

not easy to appreciate how the offer < 
rantee by the Secretary of State io r 
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Council can be appreciate^ designated as an act 
of Sovereign power. But if that were its true 
character, and if for that reason the Municipal 
Courts were deprived of all Jurisdiction in res¬ 
pect of the matter, the decree-holder respondent 
would be justly entitled to maintain the posi¬ 
tion that a guarantee of the character ought not 
to be accepted for purposes of stay of execution. 
In my opinion, the true view of the situation is 
that when the Secretary of State for India in 
Council offers a guarantee for the due perform¬ 
ance by the appellant of a decree that might 
be made against them and in favour of the 
decree-holder respondent, the Municipal Courts 
have not only jurisdiction, but it is their duty 
to determine when invited by the party against 
whom an order for stay is sought, to do so. whe¬ 
ther the guarantee is valid and would be enforce¬ 
able if the occasion arose for its enforcement.” 

(9) The next case that may be referred to is 
•Secy, of State v. Bai Rajbai’, AIR ( 2 ) 1915 PC 59. 
In that case the village of Chordi, in the Viramgam 
Taluka of the Bombay Presidency, was the subject 
of cession to the British Government and the dis¬ 
pute had arisen in regard to the continued posses¬ 
sion management and enjoyment of that village by 
the respondent Rajbai. It was held that where 
a territory is ceded by a native sovereign to the 
British Government, the relation in which the 
land-holders in that territory stood to their native 
Sovereigns before the cession, and the legal rights 
they enjoyed under them, are, save in one respect 
entirely irrelevant matters. They could not carry 
in under the new regime the legal rights, if any, 
which they might have enjoyed under the old. The 
only legal enforceable rights they could have as 
against their new Sovereign were those, and only 
those, which that new Sovereign by agreement ex¬ 
pressed or implied or by legislation, chose to con¬ 
fer upon them. Of course this implied agreement 
might be proved by circumstantial evidence such 
as the mode of dealing with them which the new 
Sovereign, adopted, his recognition of their old 
rights, and express or implied election to respect 
them and be bound by them, and it is only for the 
purpose of determining whether and to what ex¬ 
tent the new sovereign has recognised these ante- 
cession rights of the Kasbatis, and has elected or 
agreed to be bound by them, that the considera- 
tlon of the existence, nature, or extent of these 

VST be ^ m . e . re , levant subjects for Inquiry in this 
case. Continuing their Lordships observed: 

"The Kasbatis may have been absolute owners of 
thl as ., the respondent contends, and 
fc hi m c ?“ sldera “°n of their ante-cession rights 
thifih n 16 P° mt . save so far as it can be shown 
Bombay Government consented to their 

regtae?* “ ° y th0Se rlghts under its own 

(10) The next case is 'Vajesingji v Secretary, nr 
State 1 , AIR ( 11 ) 1924 P C 216 There iln? , 
dispute were situated in the pJnch Maha^Siih 

belonging to them and they were nn, ^ 55*5 ? s 

accept a lease of the same in teS 

by the Government in 1907. it was held * ^ 

‘men a territory is acquired by a sovereign 
state for the first time that is an act of stai? 

brmvohf^^K n , ofc how ^ acquisition has S been 
hA°K? ht about. It may be by conquest, it mav 
be by cession following on treaty it mav 
occupation of terrltor? hithe^’unoSupiS S 


a recognised ruler. In all cases the result is the 
same. Any inhabitant of the territory can only 
— make good in the municipal Courts established 
by the new sovereign such rights as that sove¬ 
reign has, — through his officers, recognised. 
Such rights as he had under the rule of pre¬ 
decessors avail him nothing. Nay more, even if 
in a treaty of cession it is stipulated that certain 
inhabitants should enjoy certain rights that does 
not give a title to these inhabitants to enforce 
these stipulations in the municipal Courts. The 
right to enforce remains only with the high con¬ 
tracting parties.” 

(11) In ‘Eshugbayi Eleko v. Officer Administer¬ 
ing the Govt, oi Nigeria’, AIR 118> 1931 P. C. 248, 
dealing with the phrase act of State their 
Lordships observed: 

* ‘This phrase is capable of being misunderstood. 
As applied to an act of the sovereign power 
directed against another sovereign power 
or the subjects of another — sovereign power 
not owing temporary allegiance, in pursuance 
of sovereign rights of waging war or maintain¬ 
ing peace on the high seas or abroad, it may give 
rise to no legal remedy. But as applied to acts 
of the executive directed to subjects within the 
territorial jurisdiction it has no special meaning 
and can give no immunity from the jurisdiction 
of the Court to inquire into the legality of the 
Court.” 

(12) The next case that may be referred to is 
‘Secretary of State v. Rustam Khan’, AIR (28) 
1941 PC 64. There, by an agreement of of 1903 
between the khan of Kalat and the Agent to the 
Governor-General in Baluchistan the Khan of Ka¬ 
lat granted to the British Government a perpetual 
lease of the Nasirabad Niabat, a part of the Kalat 
territory, at a quit rent and ceded, in perpetuity 
the entire management thereof absolutely and 
with all the rights and previleges State or personal, 
as well as full and exclusive revenue. Civil and 
Criminal jurisdiction and all other forms of ad¬ 
ministration. Tlie predecessors of the plaintiffs 
held certain proprietary rights over part of the 
land, comprised in the agreement, from the Khan 
of Kalat prior to 1903, and they brought this suit 
claiming that the Government had no title to the 
lands. It was held that the agreement of 1903 
gave the British Government full sovereign rights 
over the territory and they had a right to recognise 
or not to recognise the existing titles to the land. 
The act of the British Government in not recognis¬ 
ing the title of the plaintiffs to the suit lands was 
an act of State for which the plaintiffs could have 
no recourse against the Government in Municipal 
Courts. 


(13) There is another decision of the Privy Coun¬ 
cil in the same volume, ‘Hoani Te Henhen Tukino v. 
Aotea District Maori land Board’, AIR (28) 1941 PC 
109. The ruling in‘Nayak Vajesingji’s case’, AIR ( 11 ) 
1924 PC 216, was there relied upon, and it was 
held: 

"It is well settled that any rights purporting to 
be conferred by a treaty of a complete cession of 
all the rights and powers of sovereignty by the 
ceding State on the sovereign or individuals can¬ 
not be enforced In the Courts except in so far 
os they have been Incorporated in the municipal 

(14) The last ruling that may be referred to is 
T. V. Rao v. Khushaldas S. Advani*. AIR ( 3 fi) 1949 
Bom 277. There the Province of Bombay soueht 
to justify its requisition order under the Bombav 
Land Requisition Ordinance which was a munici 

SS"• “ d 11 ™ held theSS JSt nSrt 

claim as a sovereign authority to be exemnt from 

a municipal Court and cannot dSn inSu® K 
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having to justify its act in a municipal Court 
Dealing with the question what is an act of State, 
the learned Chief Justice, Chagla C. J. observed: 

"An act of State is different fundamentally from an 
act of a Sovereign authority. An act of State ope¬ 
rates extra-terntorially. Its legal title is not any 
municipal law but the overriding sovereignty of 
the State. It does not deal with the subjects of 
the State but deals with aliens or foreigners who 
cannot seek the protection of the municipal law. 
T: is difficult to conceive of an act of State as 
between a sovereign and his subjects. If Gov¬ 
ernment justifies us act under colour of title and 
that title arises from a municipal law, that act 
can never be an act of State. Its legality and 
validity must be tested by the municipal law and 
in Municipal Courts." 

(15) Now tlie United State of Kathiawar has, by 
Art. XVI of the Covenant, guaranteed that the 
permanent members of the public services of the 
covenanting States shall either be continued in 
service or shall be paid reasonable compensation 
and this guarantee has been recognised by the Sau¬ 
rashtra State. By S. 4 of Ordinance No. IV of 
1943, among other things, all sen-ants of the co¬ 
venanting States shall be deemed to be Officers 
duly appointed by the Government of Saurashtra 
and they shall, unless otherwise directed by the 
Government of Saurashtra, continue to exercise 
all the powers and jurisdiction and discharge all 
the functions and duties which they were exercis¬ 
ing before the date of the making over of the ad¬ 
ministration, so that the respondent was deemed 
to be an officer appointed by the Government of 
Saurashtra. In reply to his application dated 23rd 
November 1948 the respondent was asked by the 
Government by its letter dated 2nd December 1948 
to contact the collector in respect of his claim for 
the compensation. In fact the Government had 
already issued orders to pay compensation to all 
the servants who were selected for release on their 
completing 55 years by its orders dated 4th October 
1948 and these orders were made applicable to the 
respondent: and in accordance with them the res¬ 
pondent was paid the compensation in the shape 
of three months salary and a compensation pen¬ 
sion. In reply to his application dated 3rd Janu¬ 
ary 1949 the respondent was informed that the 
orders of 4th October 1948 had been passed after 
full and careful consideration and they embodied 
the decision of Government as to what was con¬ 
sidered a reasonable compensation within the mean¬ 
ing of Art. XVI of the Covenant and that under 
the circumstances the claim made by him was un¬ 
tenable. The position therefore is that the respon¬ 
dent’s right to reasonable compensation has been 
recognised by the Saurashtra State. Now apart 
from the fact whether the respondent’s claim 
would be justiciable by reason of the right con¬ 
ferred by the covenant alone or otherwise, in tne 
present case as that right has been recognised by 
the new State it becomes Justiciable as laid down 
in ’Vajesingji v. Secretary of State MR - (11) 

PC 216, and the municipal Courts have junsdic ,0 £ 
to entertain the claim arising out of the breafn 
of such an obligation. This contention of 
learned Advocate General cannot therefore be ac¬ 
cepted. 

(16) The next contention made by the .^ d ^^ 
General Is that the suit is barred under Art. 363 oi 
the Constitution. By the said Article, 

“notwithstanding anything contained In the Con¬ 
stitution neither the Supreme Court nor any 
other Court shall have jurisdiction In any dis¬ 
pute arising out of any provision of a treaty, 
agreement, covenant, engagement, 'sanad’ or 
other similar Instrument which was entered into 


A. I. R. 

or executed before the commencement of this 
Constitution by any Ruler of an Indian State and 
to which the Government of the Dominion of 
India or any of its predecessor Governments was 
a party and which has or has been continued in 
operation after such commencement, or in any 
dispute in respect of any right accruing under or 
any liability or obligation arising out of any of 
the provisions of the Constitution relating to any 
such treaty, agreement, covenant, engagement 
etc." 

It is contended that the dispute regarding the res¬ 
pondent’s claim for compensation arises out of the 
Covenant which has been entered into by the Rulers 
of the Kathiawar States before the commencement 
of the Constitution and that the Government of 
India is a party to the said Covenant in as much 
as it has guaranteed the provisions of the Coven¬ 
ant and that therefore the Court has no Jurisdic¬ 
tion to decide the dispute. In my opinion, the bar 
to the jurisdiction of the Court contained in Art 
363 applies to the case of disputes which arise out 
of the provisions of the Covenant etc., and bet¬ 
ween the parties to the Covenant etc., and not to 
cases where a third party claims a benefit from 
the provisions of the Covenant etc. Article 362 
guarantees the rights, privileges and dignities of 
the Ruler of an Indian State and reading the two 
Articles together in the context in which they oc¬ 
cur, it seems that disputes arising out of a treaty 
agreement, covenant etc. and to which Rulers of 
an Indian State are parties are made non-justlci- 
able. The purpose was to exempt the Rulers of an 
Indian States from being amenable to the jurisdic¬ 
tion of Courts in such disputes and this becomes 
amply clear from the proviso to Art. 131 of the 
Constitution. The prime consideration was to con¬ 
fer certain privileges on the Rulers of the Indian 
States. The following observations of Patanjali 
Sastri J. in 'State of Seraikella v. Union of India’, 
AIR (38) 1951 SC 253 at p. 261, are pertinent in this 
connection. 

“But as the States specified in part B of the First 
Schedule had a semi-sovereign status before the 
Constitution, agreements with them were in the 
nature of international treaties and covenants, 
and disputes arising out of them would not lie 
in municipal Courts. That principle is given 
effect to. so far as the Supreme Court’s original 
Jurisdiction is concerned, by the proviso to Art 
131 which defines such Jurisdiction and, in re¬ 
gard to all Courts and in respect of all proceed¬ 
ings, by Art. 363(1)." 

(17) Paragraph 240 of the white paper on Indian 
States indicates that the intention of excluding the 
Jurisdiction of Courts in certain matters arising 
out of the treaties, covenants etc., was to preserve 
the rights, dignities and privileges of the Rulers 
which had been guaranteed. It says: 

-Article 363 has therefore been embodied^ the 
Constitution which excludes specifically the agree¬ 
ments of Merger and the Covenants from th 
jurisdiction of Courts except In cases which may 
be referred to the Supreme Court by the Presi¬ 
dent.” , 

Where however the Rulers of Jthe Indian States 
are themselves not parties to the dlsputc .; V!ciabS 
pute. the dispute does not become 
evidently because such a proceeding does°°t 
the rights privileges and d.gnities of the^Ruie^ 

sss“j- r 

Art 363 which go to bar the tourv» juw* 
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Since no Ruler of the covenanting States is a party 
to the present suit, the suit is not barred under 
Art. 363 of the Constitution and this contention of 
the appellant is untenable. 

(18) Turning to the merits, the respondent's case 
is that his services were terminated by the Sau¬ 
rashtra State in breach of the guarantee contain¬ 
ed in Art. XVI of the Covenant by which the 
United State of Kathiawar guaranteed either the 
continuance in service of the permanent members 
of the public services of each of the Covenanting 
States on conditions which were not less advanta¬ 
geous than those on which they were serving be¬ 
fore the date on which the administration of that 
State was made over to the Raj Pramukh or the 
payment of reasonable compensation. Under the 
said Article, it was open to the appellant State 
either to continue the servants of the Covenanting 
States on conditions which were not less advanta¬ 
geous, or not to take them over and, in that event, 
to pay them reasonable compensation. It was for 
the appellant to decide whether a certain servant 
of a Covenanting state should be continued or 
otherwise and since a large number of such ser¬ 
vants were to be considered for that purpose the 
appellant obviously did take some time for mak¬ 
ing its final decision- The respondent, like several 
others, was one of the unabsorbed personnel and it 
is a misnomer to say that his services were ter¬ 
minated by the appellant State. It Ls a case 
of non-absorption in the service of the Saurashtra 
state and under the very terms of Article XVI the 
respondent could at best claim reasonable com- 

Th f refore lf the a PPellant decided not 
to absorb or. to use the expression of Art. XVI 
not to continue him In service, that of Itself did 
not amount to a breach of the obligation under 

dthpr^’rnnH^ 6 h&d right ° f ele CtiOn 

to continue him or not to continue him, and 

H l0n DOt . C( ? ntinue h, m cannot therefore 
amount to a wrongful termination of the services 

°? y Uability was to pay reasonable 
feSPtwffJ? 1 tha i eVCnt ’ and !t 15 roaterial to 
tton Sjj the respondent hUnsel * claims compensa. 

*A 9) J^ e . laarned Advocate General has however 

really STS 

damages for wrongful termination of service which 
he argues, is the same as wrongful dismlsSl or 

JESS £“ oval from “"Ice; and he fSthS 

wron « fuU y removed from 

S2KA SStfSSS pus 

uoon Art. yvt _vices and he relies 


services. No doubtthe^Pl^t T n.fK 1 ^ 00 
ed but reading these clauses tosetw Jj app y word ‘ 
that the 

absorption In service b n °n- 

tton. However the respondent’s grlCTamLJ^^ 

fed ?S?'f 6orpt, 1 ® n or oon^ontEiaSe ta KS 

pnd this Is manifest from the fact that h* 
Icompensation^ and not dam ages, and that a<raln 

0t Art ' 171 of the CoveS^t.^ 
Advocate General then said that the 

aw 


thereafter terminated on the ground that lie had 
reached the age of superannuation, which in the 
opinion of fbe Government was 55. The Advocate 
General therefore urged that the respondent hav¬ 
ing been taken over by the State he became a ser¬ 
vant of the State and that he filled that capacity 
at time he was made to retire and therefore it is 
a case of respondent's services being terminat¬ 
ed, and he further argued that if such termina¬ 
tion, was wrongful, as the respondent himself 
called it, the suit is clearly one for damages and 
is therefore incompetent. This entire contention 
is falacious, because the respondent was not really 
taken over in the sendee of the appellant State. 
He remained on the unabsorbed list and was con¬ 
tinued in service pending a final decision of the 
Government regarding the absorption of the large 
mass of servants of the Covenanting States. That 
was both a strenuous and difficult task and the 
State would take a reasonable time to reach a final 
decision as to which of the servants of the old 
covenant in States were to be continued in service. 
The continuance of the respondent from 16th March 
1948 to 29th June 1948 during the transition period 
therefore did not amount to his absorption in 
the State service. That being so, the contention 
of the learned Advocate General that the suit 
should be treated as one for damages, and for that 
reason as incompetent is Itself unsustainable. In 
this view it is unnecessary to refer to the various 
decisions cited on both sides regarding the main¬ 
tainability or otherwise of a suit for damages 
brought by a dismissed servant. 

( 21 ) The appellant not having continued the res¬ 
pondent in a service its liability to pay reasonable 
compensation arises and this liability has in fact 
bera accepted by the appellant. By a letter dated 
18th March 1949, In reply to the respondent’s re¬ 
presentation the Additional Secretary of the Home 
Department of the State stated that Government’s 
Orders dated 4th October 1948 had been 
passed after full and careful consideration and 
embodied the decision of the Government as to 
what it considered reasonable compensation with¬ 
in the meaning of Art. XVI of the Covenant and 
that under the circumstances the claim of the res¬ 
pondent for compensation for premature retire- 

S e , nt K Wa ^n^ tenable * *** orders of the 4th 
October 1948 related to the Integration and ab¬ 
sorption of the staff of the covenanting States and 
prefer bed, among other things, concessions ad- 

5 ° pel T ons wh0 voluntar ily retired or were 
selected for release. In accordance therewith the 
respondent was given three months leave salary 

K r2W on , of **■ 4(M3 -°- Rnd the 

Th^ r^cnnnH h J ^ is reasonable compensation. 

r^?\L c0 ^ nt[0n 15 that under the pen- 
s.on and gratuity Rules contained In the ‘Dhara’ 

bv°‘T^S^v' d m y t ?H Ruler of the Wadhwan State 
nL (Resolution No. 29 of Sam vat 2004) the 

. * superannuation for the servants ot the 
was fixed at 60 years, and that 
m!e h e would have continued In 
“* e of 60 years and thereby earned 
salary for five more years and a higher pension 
It is admitted that there wer e no service rules 
whatever In the Wadhwan State until the above- 
sald Resolution No. 29 of Samvat 2004 it k 0 nn 
tended for the appellant that the said 
and the Rules made thereunder were In resnect 
pension and gratuity only, and that 
prescribe the age of superannuation but\h 
tenUon is not correct because R. 5 XtS^ £ 
tlrement and says that servant* fain £e- 

categorfee therein mentSd^were^iable fn 61 ^ 6 
pulsory retirement on payment com ' 

slon, and one of these cataoriLi* °. r P«* 

to, completed «o S ZSfthlfe 
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fore the age of superannuation was fixed at 60 
years and if these rules were valid then it was a 
condition of service by which the respondent was 
governed. It is common ground that this 'Dhara' 
was a piece of legislation and had the force of 
law, and if the Ruler of the Wadhwan State had the 
legislative competence to enact the same then the 
rules made thereunder will be tire conditions of 
service obtaining at the time when the administra¬ 
tion of the Wadhwan State was handed over to 
the Raj Pramukh. 

(22) However tile question is whether the Ruler 
of the Wadhwan State had such legislative com¬ 
petence. Under Art. VI of the Covenant, the Ruler 
of each covenanting State was to make over the 
administration of his State to the Raj Pramukh 
as soon as practicable and in any event not later 
than tile 15th April 1948 and thereupon all rights, 
authority and jurisdiction belonging to the Ruler 
were to vest in the United State of Kathiawar and 
were thereafter exercisable only as provided by the 
Covenant or by the Constitution to be framed there¬ 
under. The administration of the Wadhwan State 
was made over to the Raj Pramukh on the 16th 
March 1948 and it is therefore contended for the 
respondent that till thait date the Ruler of the 
Wadhwan State had ah rights, authority and juris¬ 
diction and it was competent to him to enact the 
■Dhara’ relating to the service rules, which he did 
on 3rd February 1948 prior to the making over of 
the administration. Reliance was also placed on 
Art. VIII of the Covenant which provides that sub¬ 
ject to the provisions of the Covenant and of the 
Constitution to be framed thereunder, the execu¬ 
tive authority of the United State shall be exercis¬ 
ed by the Raj Pramukh either directly or through 
officers subordinate to him, and it was urged that 
the Raj Pramukh’s executive authority in relation 
to the former Wadhwan State would commence 
from the lGth March 1948 and not earlier. How¬ 
ever the ‘Dhara’ in question has been enacted in 
the exercise of the legislative authority of the Ruler 
of Wadhwan. and Art. VIII therefore beeomes ir- 
relevant. The relevant Article Is ArUcle lX and 
the said Article Is not subject to the 
the Covenant. Clause (1) therefore pro'hd^ that 
a Kathiawar Constituent Assembly in the manner 
indicated in Sch. II shall b f, s .?°° ha “ 

beTthe*du^^f^'e sai^Assembly^frame 

wor^ ^ :onStlt ” t!0 i bi° f ti n the 

andVroviding for a Government responsible to ^e 

Ifnim^that unt» US a constitution so framed comes 
down that until a• the assent of the 

Sj Pramukh, the legislative authority of the 
Uni ted State shall vest in the Raj Pramukh who 
mav make and promulgate Ordinances for the 
Deace and good Government of the State or any 

Sri ss. 

Sh ^ ss«s. M 

Kfwh?hato make 

the administration of the various States did na¬ 
turally take some time but during that 
Rulers of the States were merely in the position 
of caretakers and were to run the day to daj ad¬ 
ministration till the actual handing over of the 


administration to the Raj Pramukh. in any event 
they had no legislative powers to enact any laws, 
the said power having vested in the Raj Pramukh 
from ihe date he entered upon the duties of his 
office. Therefore as the ‘Dhara’ in question is 
promulgated by the Ruler of the Wadhwan State 
without legislative competence it is altogether in¬ 
valid. It follows that the conditions of service 
therein prescribed will hot bind the appellant 
State, and the result therefore is that there 
was no rule regarding the age of superannuation 
in the Wadhwan State at or before the time the 
administration of that State was handed over to 
the Raj Pramukh. The respondent had therefore 
no right to be continued in service till the com¬ 
pletion of 60 years or ior any specified age 
limit; and even if the appellant State had elected 
to continue him in service, he could not have 
insisted on remaining in service till the comple¬ 
tion of 60 years. His claim for compensation on 
the footing that he is entitled to continue in ser¬ 
vice till the age of 60 and thereby to earn a salary 
for five years more and a pension on that basis 
is therefore entirely unsustainable. 

(23) It is in the light of these facts that the 
reasonableness or otherwise of the compensation 
paid by the appellant to the respondent is to be 
judged. The learned Judge below has awarded 
— to the respondent compensation on the footing 
of the retiring age being 60 years, but as already 
shown, the respondent could not claim that as the 
retiring age, and this by itself is a complete an¬ 
swer to the claim for compensation on account of 
loss of salary. 

(24) The learned Judge holds that to give three 
months salary to servants who were liable to re¬ 
tire at the age of 55 and the same to servants who 
were liable to retire at the age of 60 was unreason¬ 
able, and he further holds that in addition to the 
three months salary a reasonable compensation 
ought to have been given to servants who were 
liable to retire at 60 years. Assuming that this 
was so, it is impossible to see how this reasonable 
compensation could have been a sum equivalent to 
the entire loss of salary caused by retirement 
before the age of 60 years, and there the learned 
Judge has erred completely. He has awarded the 
entire salary on the strength of the decision 
•Sundaram v. Chokalingam’, AIR (25) 1938 Mad 
672, but that was a case of a contract of service 
for’a fixed period-and was governed by entirely 
different considerations. The respondent has here 
been given three months salary and has been award¬ 
ed a compensation pension at the rate of Rs. 40- 
13-0 per month calculated at one fifth of his ave¬ 
rage pay during the last three years prior to re- 
(tirement in accordance with Appendix II of Gov- 
eminent Resolution No. F. D. 53/48 dated 4th Oc¬ 
tober 1948. Under Art. XVI of the Covenant 
in the event of his services not being continued the 
respondent is entitled to reasonable compensation 
but obviously that did not mean that he was en¬ 
titled to a full salary for the unexpired period of 
service taking 60 years as the age ofsuperannua- 
tion nor the pension calculated on that footing, 
for 'if the intention had been to compensate Jor 

whatever loss a servant of a , co J , .^ p ‘on^.nti- 
was likely to suffer on account of the 
nuance of his services, then there wasi no need to 

provide for payment of ' re “ on d a ^uss^on P that the 
Assuming for the purpose of dlscuMion. 

niles regarding pens.on an t ^.f at “‘ ty V Mid and the 
of all the State servants was durin„ the p 
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of the Ruler, and the respondent could not have 
insisted on remaining in service till the age of 60 . 
Thai right to retire the respondent before the age 
of 60 was also available to the Saurashtra State, 
and there is nothing in Article XVI of the Cove¬ 
nant to take away this generaL right of the State, 
winch always exists. Therefore, mere is no point 
in the contention that the respondent expected to 
continue in service till the age of 60 and the com¬ 
pensation should be awarded having regard to that 
{consideration. In the event of tne Wadhwan State 
retiring the respondent In June 1948, he having 
put in twelve years service, he was not eligible for 
pension and might have received gratuity equiva¬ 
lent to twelve months salary calculated on an aver¬ 
age of the last three years salary. The said aver¬ 
age comes to Rs. *204-1-0 per month and he would 
have received Rs. 2,448-12-0 In all by way of 
gratuity. What the Saurashtra State has granted 
to him is, in comparison, most liberal and lar in 
excess of what he would have received from the 
Wadhwan State. 

(25) The pension granted to the respondent is 
reasonable also from another point oi view. A 
permanent servant of the Saurashtra State, whe¬ 
ther recruited by the State or absorbed from the 
Covenanting States, retiring after a service of 
twelve years like the respondent, is eligible for 
pension at the same rate at winch it has been 
awarded to the respondent! under the pension rules 
of the Saurashtra Government contained in Govern¬ 
ment Finance Department Resoiution tyo. 121/48, 
dated 19th October 1949. The compensation in 
the shape of three months salary and the compen¬ 
sation pension given to the respondent by the 
Saurashtra State is thus reasonable compensa¬ 
tion. The lower Court’s decree awarding the salary 
for the remaining period of five years, less the 
three months salary already paid, is thus clearly 
unsustainable and must be set aside. The respon¬ 
dent is also not entitled to any sum by way of 
dearness allowance and that part of the claim is 
even otherwise untenable. Equally untenable is 
the claim for pension according to the Wadhwan 
State Pension Rules on the basis of service put in 
at the retiring age of 60. All the same, we may ob¬ 
serve that in calculating the claim for pension 
and in assessing it at Rs. 12,600/- at the rate of 
Rs. 70/- per month on the expectation of a life 
of fifteen years, after retirement at 60 , the respon¬ 
dent has ignored the fact that he has been given 
pension at rate of Rs. 40-13-0 per month on re¬ 
tirement at the age of 55 years, and properly 
speaking the respondent should have given credit 
for tile sum which he might have earned as 
pension at the said rate for twenty years taking 
the same expectation of life. The claim for pen¬ 
sion, if any, could therefore have been only for the 
balance However this is not material In the view 
2®®.®*® faking. For the above said reasons, we up¬ 
hold the lower Court’s order rejecting the plaintiff’s 
claim for dearness allowance and pension. 

therefore we allow this appeal 

SSh*®"? °L the 1 ° wer Co urt and dismiss 
the suit with costs throughout. The cross-objec¬ 
tions fail and are dismissed with costs. J 

(27) CHHATPAR, J. : I agree. 

(28) BAXI, J.: I agree. 

R G D • Appeal allowed. 
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(FULL BENCH) 

SHAH, C.J.; CHHATPAR AND BAXI, JJ. 

Dr. Bhanushanker , L. Joshi, Applicant v. State 
and another , Opponents. 

Criminal Miscellaneous Application No. 53 of 
1951, D/- 22-11-1951. 

*Pres$ (Emergency Powers) Act (1931), S. 7 (1) 
— Section, if void under Art. 13 (1) oj Constitution 
—Constitution oj India, Arts. 13 (1) and 19 (1) (a). 

Section 7 (1) does not lay down any condition 
icithm the ambit oj ivnich the District Magistrate 
may exercise the power to require security to be 
furnished. This power is consequently an unlimi¬ 
ted restriction on the fundamental rights. The 
section is, therefore , repugnant to Art 19 (1) (a) 
of the Constitution and has become void under 
Art. 13 (1) after coming into force of the Consti¬ 
tution. (Paras 7 and 8) 

Anno: Press (Emergency Powers Act), S. 7 , N. 1 . 
T. U. Mehta , for Applicant ; C. N. Shah, for 
Opponents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) 

(oO) AIR (37) 1950 S C 124: (51 Cri L J 1514) 

(Prs 4 fi \ 

(’50) AIR (37) 1950 S C 129: (51 Cri L J 1525) 

. The P eti f* on er filed a declaration be- 
foie the District Magistrate, Madhya Saurashtra 
as the pruiter and publisher of a weekly newspaper 
Pooimma under S. 5 of the Press & Registration 

(XXV o£ wS. Sf£52E 

SSrfISL ?* 1 OI L 7 ' 0 ' 1951 - ° n 1 °- 5 ' 1951 tlw District 
Magistrate served an order under S. 7 m of the 

* Emer 6 en cy Powers) Act (XXXIII ( 33 ) of 

1931 ) directing the petitioner, who is also a printer 

and publisher of daily newspaper "Fa* ad” to 

deposit security in a sum of Rs. 1,000/- either In 

fjjtuvalent Central Government securi- 

n dayS 0f the order ’ The order men- 
the following grounds viz. (l) that the pett- 

honor .^d been utilising his daily newsnaDer 
Fanad" for threatening respectable persons *by 
publishing matters against them, ( 2 ) that the 
writings appearing in his newspaper were likely 
to cause and promote enmity or hatred IS 
different classes of the public, (3) that proceedings 

him 'for contempt or 

? p mo , n that fhe petitioner had Abused 

this nrripr tl cond “. ctm S f air journalism. Against 

tk>n tor J ( ? ne , r has filed ^ present peti- 
p‘°“ f0 . r _ a wrtt declaring that S. 7 (l) of the 

Sr Art C lf m? P t°^ rS l Act hnd become void 
ifofnc w’i 3 , J 1 ' of Constitution of India as 

fre^J nC ? ns sten w wIth the fundamental right of 
4 0f t 'P^oh and expression guaranteed to 
him by Art. 19 ( 1 ) (a) of the Constitution. He 
also prayed for a direction to the opponents not 
to enforce the order, it was contended on behalf 
* J 1 ® opponents that the provisions of the im¬ 
pugned Sub-section imposed only reasonable r^mc- 

sr»“«"vs? iar- 

acted to provide for the ‘hptf^r i!!Lt Cwas ^ 
press. OntosJUStto 0 % 7 Si P* 
Of every newspaper who Is reouirwl ‘ to mail ^ 
declama® unto S. 5 « the Kt 
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of Books Act, 1867 may be required by the District 
Magistrate before whom the declaration is made 
for reasons to be recorded in writing to deposit 
within ten days of the making of the declaration 
security to such an amount not exceeding 
Rs. 1,000/- either in cash or in equivalent securi¬ 
ties of the Central Government. Sub-section (2) 
enacts that if no order is made by the Government 
forfeiting the security or any portion thereof for 
three months from the date of the declaration in 
respect of such newspaper the security is to be re¬ 
funded to the publisher on his application. By 
S. 11 (1), it is provided that whoever publishes a 
newspaper without making the deposit as required 
by the Magistrate shall on conviction be liable to 
the penalty to wiiich he would be liable if he had 
failed to make a declaration under S. 5 of the 
Press & Registration of Books Act, i.e., a fine not 
exceeding Rs. 2,000/- or imprisonment of either 
description which may extend to six months or 
wifh both. It is contended that these provisions 
Impose unreasonable restrictions on the petitioner's 
fundamental right under Art. 19 (1) (a) of the 
Constitution. 


alb. 

sage Irom Blackstone’s Commentaries, VoL IV, pjx 
151-152 • 

• The liberty of the press consists in laying no 
previous restraint upon publication and not a 
freedom from censure for criminal matters when 
published. Every free man has an undoubted 
right to lay what sentiments he pleases before 
the public; to forbid this is to destroy the free- 
dom of the press.*’ 

The petitioner has therefore the undoubted right 
to freedom of publication of the newspaper free 
from any restraint. S. 7 (1) of the Act, by em¬ 
powering the District Magistrate to require the 
publisher to deposit security, imposes a restraint 
upon this right because unless the security is 
furnished the publisher cannot publish his paper 
on pain of imprisonment and fine. This Sub-section 
can therefore be upheld only if the restrictions Im¬ 
posed by it are within the legislative limits pres¬ 
cribed by Sub-clause (2) of Art. 19. If the im¬ 
pugned sub-section transgresses these limits, there 
is no doubt that it must be declared void under 
Art. 13 (1). 
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(3) Art. 19 is in the following terms: 

M (l) All citizens shall have the right (a) to free¬ 
dom of speech and expression. 

• • * 


(2) Nothing in Sub-clause (a) of Clause (1) shall 
affect the operation of any existing law in so far 
as ft relates to, or prevents the State from 
making any law relating to, libel, slander, de¬ 
famation, contempt of Court or any matter 
which offends against decency or morality of 
which undermines the security of, or tends to 
overthrow, the State.” 

This Sub-clause was substituted by the following 
Sub-clause by the Constitution (First Amendment) 
Act of 1951: 


“(2) Nothing in Sub-clause (a) of Clause (1) shall 
affect the operation of any existing law or pre¬ 
vent the State from making any law in so far 
as such law imposes reasonable restrictions on 
the exercise of the right conferred by the said 
Sub-clause in the interest of the security of the 
State, friendly-relations with foreign State, public 
order, decency or morality, or in relation to con¬ 
tempt of Court, defamation or incitement to an 
offence.” 

(4) The order of the District Magistrate is made 
on 7 - 5-1951 i.e., before the amendment but it is 
nevertheless governed by the substituted Sub-clause 
(2) because S. 3 (1) of the Amendment A ct en¬ 
acts that the said Sub-clause shall be deemed always 
to have been enacted. The amendment has there- 
fore been given effect from the date of coming 
Into force of the Constitution and must be deemed 
to be in force from that date. The present peti¬ 
tion has therefore to be decided with reference 
to the newly substituted Sutxlause (2). Assuming 
however that it is governed by the Sub-clause as it 
stood before the amendment, it makes no difference 
in the decision. 

(6) The right to publish a newspaper is an essen¬ 
tial part of the fundamental right of a citizen to 
freedom of speech and expression. In ‘Romesh 
Thapper v. State of Madras’, AIR (37) 1950 S C 
124, Patanjali Sastri, J., observed as follows: 

“There can be no doubt that the freedom of 
speech and expression includes freedom of pro¬ 
pagation of ideas, and that freedom is secured 
by freedom of circulation.” 

Similarly in ‘Brij Bhushan v. State of Delhi’, AIR 
(37) 1950 S C 129, Patanjali Sastri, J., delivering 
the majority Judgment quoted the following pas¬ 


(6) The main argument against the constitu¬ 
tional validity of S. 7 (1) of the Act was chat it 
did not restrict the District Magistrate’s power 
to the objects enumerated in Sub-clause (2) of Art. 
19 of the Constitution. The impugned section it¬ 
self contained no indication for what reasons the 
Magistrate could require security to be furnished 
and he could, without breach of its provision, make 
an order for purposes totally alien to Sub- 
clause (2) of Art. 19. The Sub-section therefore 
operates to impose an unreasonable restriction on 
the petitioner's freedom and consequently after 
coining into force of the Constitution it could not 
be upheld. We think that this objection must pre¬ 
vail. The true test of the validity of the provi¬ 
sions of the sub-section is whether it enables the 
District Magistrate to impose restrictions for pur¬ 
poses not authorised by Art. 19 (2). If it does the 
provisions are not saved by the Sub-clause. Now 
the sub-section merely requires that there must 
be some reasons which in the opinion of the 
District Magistrate call for an order against the 
publisher. These reasons need not relate to the 
purposes mentioned in Art. 19 (2). They may well 
spring from considerations of policy which may 
have nothing to do with these purposes. The sub¬ 
section is therefore not directed solely against those 
purposes and enables the District Magistrate to 
impose restrictions on the publisher which are not 
authorised by Art. 19 (2). In this connection the 
following remarks of the Supreme Court in ‘Romesh 
Thapper v. State of Madras’, AIR (37) 1950 S O 
124, at p. 129 of the report may be quoted: 


'*(13) Where a law purports to authorise the 
imposition of restrictions on a fundamental right 
in language wide enough to cover restrictions 
both within and without the limits of constitu¬ 
tionally permissible legislative action affecting 
such right it is not possible to uphold it even so 
far as it may be applied within the constitutional 
limits, as it is not severable. So long as the 
possibility of its being applied for purposes not 
sanctioned by the Constitution cannot be 
out, it must be held to be wholly unconstitutional 
and void. In other words, Cl. (2) of Art^ i» 
having allowed the imposition of restrictions cm 
the freedom of speech and expression only in 
cases where danger to public security is invoiveOj 
an enactment, which is capable of being appuM 
to cases where no such danger could arise,^can¬ 
not be held to be constitutional and valid to any 
extent.” 
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Section 7 (1) of the Act under consideration does 
not lay down any condition within the ambit of 
which the District Magistrate may exercise the 
power to require security to be furnished. This 
power Is consequently an unlimited restriction on 
the fundamental rights. 

(7) The learned Advocate-General however drew 
our attention to the provisions of Section 7 (3) of 
the Act empowering the Government to require the 
.publisher to deposit security. According to the 
jiearaed Advocate-General, the power of the Govern¬ 
ment to require security was limited to cases where 
the newspaper contained matters of the nature 
described in Section 4 (1) of the Act He argued 
that this Section gave an indication of the limits 
and conditions within which the District Magis¬ 
trate has to exercise his powers under Section 7 
(1), but, in our opinion, the two Sections appear 
to be quite independent of each other in this res- 
|pect and the District Magistrate is not necessarily 
bound to pass orders under Section 7 (1) In those 
leases only which satisfy the conditions laid down 
4n Section 7 (3). 

(8) We therefore hold that Section 7 (1) is re- 

( pugnant to Art. 19 (1) (a) of the Constitution and 
has become void under Art. 13 (1) after coming 
Into force of the Constitution. The opponents 
accordingly are directed not to enforce the order. 
The opponents shall pay the petitioner the cost 
of the petition. 

(9) SHAH, C. J.: I agree. 

(10) CHHATPAR, J.: I agree. 

Order accordingly. 
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SPECIAL BENCH 

SHAH, C. J. CHHATPAR AND BAXI, JJ. 

Jayantilal Laxmishanker, Applicant v, The 
State of Saurashtra and another, Opponents. 
Civil Misc. Appln. No. 18 of 1951, D/- 22-1-52. 
t (a) Tenancy Laws—Saurashtra Gharkhed, 
Tenancy Settlement and Agricultural Lands Or¬ 
dnance (XLI (41) of 1949). S. 35 — Section 
35 ft unconstitutional and void — Constitution 
of India, Art. 13(1), 19(1) (f), (g) and (5). 31A. 

T.vfii 0 " of . the Saurashtra Gharkhed 

2K“‘* a ? nd Agricultural Lands 

h? 49, ““ft™* the fundamental 
right of a citizen to hold property and to prac- 

flee the occupation or business of a land-holder 
guaranteed by Article 19(1) (f) and (g) of the 
Co^tjtution of India, Inasmuch as under it a 
holder of a land can be deprived of its manure 

JJKFh,? “ , a ^ cu,t 1 °rif t - It does not come 
Jv in ^ permissive legislation under Arti- 
de 19 (5) of the Constitution and therefore 
fa declared void under Article 13 ( 1 ) of tho 

1950 s 0 “wsr»sg 

h’MfW 1 e S ?f lat i? n does not «®®e with- 

SvfdTthat^ 6 “ d * jjf 

JJflSfsr A mi 

rtandard has been laid down * 

tte ordinance nor does the Ordinance prescribe 
SfteSjJ-I circumstances of necesdty cSm- 
pelliag the exercise of the power of taking over 
-* y? cenie . n . t - Jhe land-holder may be making 
» reasonable, fair and efficient use of his buffi 


according to his means and circumstances in 
which he is placed. Yet he can be deprived of 
the enjoyment of his land for years, if the 
executive thinks it necessary to ensure the full 
and efficient use of the land for agriculture. 
The degree of full and efficient use may vary 
according to the circumstances of each case and 
even the fullest and most efficient use of the 
land according to the ordinary notions may 
still be capable of fuller and more efficient use 
from a higher standard and it is left entirely 
to the executive officer of the government to 
decide the necessity of ensuring the full and 
efficient use of land for agriculture. (Para 10) 

It is in the interests of the general public that 
the citizen should have reasonable security to 
hold his property, so that he may develop it 
and make it profitable for himself and the so¬ 
ciety in general. Any legislation which denies 
him such security would neither be reasonable 
nor in the interests of the general public. 

(Para 11) 

No circumstances have been laid down in the 
impugned legislation from which a compelling 
necessity of depriving a person of his property 
can be spelled out. The law under which the 
executive can encroach upon the fundamental 
rights guaranteed by the Constitution so easily 
and for a purpose so vague and indefinite 
without laying down the circumstances of com¬ 
pelling necessity cannot be considered either 
as reasonable or in the interests of the general 
public. (Para 11) 

There is no provision in the Ordinance of giv¬ 
ing a land holder whose estate Is to be taken 
under management any opportunity of being 
heard. The notification Is declared to be con¬ 
clusive. There is no provision for appeal over 
the action of the Government nor is there any 
remedy in a civil Court to challenge the order; 
as the jurisdiction of civil Courts is expressly 
barred by Section 76 of the Ordinance. In 
short, by a stroke of the pen of the executive 
stating that it is necessary for the full and effi¬ 
cient use of the land for agriculture, whatever 
it may mean in practice, and without any pre¬ 
requisite of an inquiry or any opportunity of 
being heard, land-holder can be deprived of hfa 
valuable fundamental right to hold property 
conferred by the Constitution. (Para 12) 

(b) Constitution of India, Art. 19(5) — Law 
pving authority to executive to encroach on 
fundamental right — Test of reasonableness 
— Procedural part of law. 

It cannot be laid down as an inflexible rule 
tnat every law which gives authority to the 
executive to encroach on a fundamental right 
must necessarily give an opportunity to the 
person concerned to be heard before any order 
is made to his prejudice. The question will de¬ 
pend on the nature of the legislation and the 
extent to which the fundamental right fa con¬ 
travened. A legislation providing for an emer- 
geney hke a sudden outburst of an epidemic or 
a natural calamity like an earthquake or a flood 
may defeat its purpose If it lays down an 22 
borate enquiry with opportunity of being heard 
as a pre-requisite to taking acUon in thl 5X5 

where £L*V pubUc - ^ other SSS 

urgently, the legi^atton^hSd o'SV °p£2 
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cribe a procedure observing the principles of 
natural justice which require that a person 
should not be condemned or deprived of his 
lights without an opportunity of being heard. 
AIR 1950 S C 222; AIR 1951 Mad 419; AIR 1951 
Orissa 86 and AlR 1951 Bom 337, Ref. 

(Para 13) 

H. B. Shukla and M. D. Vyas, for Applicant; 
C. N. Shah. Advocate-General and A. R. Baxi, 
Advocate-General with B. R. Joshi, Assistant 
Government Pleader, for the State. 

Cases referred to : 


(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’50) AIR 1950 S C 222: (1950 SCR 621) 

(Pr 12) 

.(’50) 1950 SCR 759: (AIR 1951 S C 118) 

(Pr 11) 

(’50) AIR 1950 S C 211: (52 Cri L J 550 S C) 

(Pr 10) 

(’51) 53 Bom L R 499: (AIR 1951 S C 41) 

(Pr 11) 

(’51) 53 Bom L R 142: (AIR 1951 Bom 337: 52 
Cri L J 897) (Pr 12) 

(’51) AIR 1951 Cal 85: (55 Cal W N 433) 

(Pr 11) 

(’51) AIR 1951 Mad 419: (ILR (1951) Mad 571) 

(Pr 12) 

(’51) AIR 1951 Orissa 86: (16 Cut L T 209) 

(Pr 12) 

(’50) AIR 1950 Pat 322: (52 Cri L J 610 F B) 

(Prs 10, 11) 

CHHATPAR, J. (On behalf of himself and Shah, 
C.J. :> This is an application under Article 226 of 
the Constitution of India for certain writs. The ap¬ 
plicant claims to be the Ijardar of certain lands 
in the village known as Juvanpur, formerly under 
Kalavad Taluka in Nawanagar State, now in Halar 
District of the State of Saurashtra under a Lekh 
dated 4th of June 1936, executed in favour of his 
father Laxmishanker Ochavji by His H'ghness the 
Jam Saheb of the former State of Nawanagar. 
The said Ijara was for a period of thirty years 
commencing from Samvat year 1992. Apart from 
the land covered by the Ijara, the applicant posses¬ 
sed by purchase other pieces of land in the same 
village of Juvanpur. It appears from the Lekh 
that the lands covered by it were in an undeveloped 
condition at the time; the applicant claims that 
through his incessant effort* and considerable 
investment he made the lands fertile and the 
village prosperous. 

(2) In about the beginning of the /ear 1948, the 
Rulers of the major States of Kathiawar entered 
into a Covenant for the formation of the United 
State of Kathiawar, now known as the State ot 
Saurashtra under the present Constitution of India 
integrating their territories and administrations, 
the minor States known as Talukas, Estates, 
Thanas, etc., similarly their territories and ad¬ 
ministrations into the United State of Kathiawar. 
Under the terms of the Covenant the new State 
took over the assets and liabilities of 1 he Covenan¬ 
ting States. Clause 1 (c) of Article VI of the 
Covenant runs as under: 

“All the assets and liabilities of Covenanting 
State shall be the assets and liabilities of the 
United State of Kathiawar/’ 

One of the States which joined in the iormation 
of the United State of Kathiawar was tne Nawana¬ 
gar State and it is claimed that the rights and 
liabilities under the aforesaid Lekh dated 4lh June 
1936 became the rights and liabilities of the United 
State of Kathiwar and now of the State ot 
Saurashtra. 


(3) It is alleged that the Government ot 
Saurashtra and their Officers interfered with the 
applicant's rights over the village of Juvanpur in¬ 
asmuch as the applicant was restrained from 
exercising his rights as Ijardar under the Lekh 
as also in respect of his other lands to collect his 
crop share from his sub-lessees, cultivators as per 
terms and conditions agreed between him and the 
sub-lessees and cultivators.. It appears that in 
exercise of powers under Ordinance No. XXVI of 
1948, which was promulgated for the settlement of 
disputes about rent between jamindars and tenants, 
the Revenue authorities interfered and took 
possession of the crops grown on the lands of the 
applicant and lor this purpose a manager was 
appointed. 

(4) The applicant alleges that such orders of the 
appointment of a Manager and taking over the 
crops were issued orally and all objections raised 
by the applicant were brushed aside. So that vir¬ 
tually his rights over his lands were, as he states, 
de facto confiscated. 

(5) Thereafter the Saurashtra Government 
Ordinance No. XLI of 1949 popularly now known 
as the Gharkhed Ordinance intended to provide 
for settlement of disputes between landholders and 
their tenants and other matters. Section 2 of this 
Ordinance defines a landholder in the following 
terms: 


" ’Landholder' means a Zanvndar, Jagirdar, Giras- 
dar, Talukdar, Bhayat, Bhagdar, MuJgirasia, Ear- 
klialidar, Inamdar, Jiwaidar or any person who 
is a holder of land or who is interested in land 
and whom the Government has declared on 
account of the extent and value of the land or 
his interests therein to be a landholder for the 
purposes of this Ordinance/* 

Section 35 of the Ordinance which is the most 
mportant piece of legislation to be considered in 
;he present case reads as under: 

"Notwithstanding any law for the time being in 
force, usage or custom or the terms of contract 
or giant, when the Government is satislled that 
on account of the neglect of a landholder or dis¬ 
putes between him or his tenants, the cultivation 
of his estate has seriously suffered, or when it 
appears to the Government that it is nece&ary 
for the purpose of improving the economic and 
social condition of peasants or ensuring the lull 
and efficient use of the land for agriculture to 
assume management of any landholder's estate, 
a notification announcing such intention shall be 
published in the official gazette and the Collector 
shall cause notice of the substance of such noti¬ 
fication to be given at convenient place in the 
locality where the estate is situated. Such noti¬ 
fication shall be conclusive.” 

The next section provides for the publication of 
die Notification under Section 35 and says that the 
estate in respect of which the Notification has 
yeen published shall, so long as the management 
:ontinues, vest in the Government. It also Prides 
[or the appointment of a Manager to be in charge 
if the estate taken under management. The next 
Section 37 lays down the consequences of tne 
publication of the Notification and ‘inter w* * 
able the holder of the estate taken under man^ 
ment from entering into any contract mvolv^ tne 
State in pecuniary liability, from mortgaging. 
charging, leasing or alienating the pro^ y 
the management or any part 
rents and profits . arisln S ^ the manag^ 
Section declares that so Ions . as Manager 
nent continues, no person other thantne m s 
shall be competent to mortgage, -hmw lea e 
alienate such estate or any part theieoi. 
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succeeding Sections 38 to 51 lay down the powers 
oi the Manager, and provide for costs of manage¬ 
ment inviting of claims against the estate and 
determination oi debts and liabilities with -power 
to rank debts and fix interest and * formation of 
schemes for liquidation, etc. Section 52 slates that 
the Government, when it is of opinion that it 
is not necessary to continue the management of 
the estate. may by otdei published in the Official 
Gazette, direct that the said management shall be 
terminated. On the termination of the said 
inamigir-’.ent, ;he estate is to be delivered into 
tiie possession oi the holder, or if he is dead, to 
any person entitled to the said estate together 
wiih any balances which may be due to the credit 
of tile said holder. All acts done or purporting 
to be done by th e Manager during the continuance 
of the management of the estate are binding on 
the holder or any person to whom tile possession 
of the estate is delivered. In short this Chapter 
of the Gharkhed Ordinance permits Government to 
take over the management of the estate of any 
landholder who either falls within the description 
specifically mentioned in the Ordinance or who is 
declared by the Government to be a landholder by 
an appropriate order under the powers reserved 
in the Act. The effect of the order of management 
is to deprive the landholder for the time being 
practicaliy of all rights as an owner of the pro¬ 
perty. The Act makes no provision of giving any 
opportunity to the landholder of showing cause why 
his estate should not be taken under management, 
nor does an appeal from the decision of the 
Government lie to any Judicial or quasi-judicial 
tribunal. Further the ordinance specifically bars 
the Jurisdiction of Civil Courts. 


(6) In pursuance of powers vested in the pre¬ 
ceding discussed provisions of the Gharkhed Ordi¬ 
nance the Government by two notifications, dated 
7th of August 1950, declared the present applicant 
to be a landholder for the purposes of the Ordi¬ 
nance and issued an order of its intention to as¬ 
sume the management of the said v'llage of Juvan- 
pur and ordered that the management then sub¬ 
sisting over the village, which was presumably the 
management relating to the taking over of the 
crops under Ordinance No. XXVI of 1948, was to 
be continued with effect from the dat c of the 
notifications. These two notifications are repro¬ 
duced below: 


4th August 1950. No. RD/IV 
WHEREA3 the village Juvanpur in Kalaw; 
Taluka is with Shri Jayantllal Laxmishank 
Joshi as Ijardar under Lekh dated 4th 7u 
1936, passed by the former Nawanagar State * 
whereas il is expedient to regulate his status 
his relations with the tenants of the village • 
NOW. THEREFORE, in exercise of the powe 
conferred by the Clause ( 1 ) of section 2 of * 
Saurashtra Gharkhed Tenancy Settlement ai 
Agricultural Lands Ordinance 1949 (XLI of 194' 
the Government of Saurashtra Is leased to c 
Clare the said Ijardar Shri Jayantllal Laxn 
shanker Joshi, on account of the extent ai 
value of the lands comprised in the said villas 

f ° r ^ theS 


2. "No. RD/IV/6, WHEREAS, under Govern- 
ment Notification in the Revenue Department 
No. RD/IV/6, dated 4th August 1950, Shri jayan- 
CUal Laxmishanker Joshi, Ijardar of village 
Juvanpur under the Kaiavad Taluka, has been de¬ 
clared to be a landholder (hereinafter referred to 
as the ‘said landholder’); 

AND WHEREAS, it> appears to the Government 
wiat it is necessary for ensuring the full and 


efficient use of the land in the village Juvanpur 
to assume management of the village Juvanpur; 
NOW THEREFORE, in pursuance of Section 3c 
of the Saurashtra Gharkhed Tenancy Settlement 
and Agricultural Lands Ordinance, 1:149 (XLI 
ot 1949). the Government ot Saurashtra is pi cased 
to announce ns intention to assume management 
oi tlie said village and to order that the manage¬ 
ment a*j present subbing over the village shall 
with effect from the date of this notification 
continue under Section 35 ibid.' 

By order, etc., 

(Sd) T. L. SHAH. 

Secy, to Govt., of Saurashtra, 
Revenue Department.” 
On 26th of January 1950, the Union oi India 
was formed into which was merged the State 
of Saurashtra. Part III oi the Constitution of 
India lays down fundamental rights. Article 13 r 
Clause tl) of this Part states: 

•‘All laws in force in the territory of India imme¬ 
diately before the commencement of this Consti¬ 
tution, in so far as they are inconsistent with the 
provisions of this Part, shall, to the exent oi 
such inconsistency, be void.” 

Article 19, Clause (1) (f) confers on the citizens of 
India the fundamental right to acquire, hold and 
dispose ol property and Clause (g» the right to 
practice any profession or to carry on any occupa¬ 
tion, trade or business. The fundamental 
rights can, however, be curtailed by any law 
imposing reasonable restrictions in the interest of 
the general public as laid down by Clauses 5 and 
6 of Article 19. 

t (7) The applicant claims that the provisions of 
the Gharkhed Ordinance, under which his estate 
has been taken under management by the two- 
notifications reproduced above, are void ‘inter 
alia’ on the following grounds: 


(a) That the Ordinance in question is bad for 
want of the assent of the President of India; 

(b) That the relevant portions of the Ordinance 
and consequently the Notifications issued 
thereunder are in violation of the fundamen¬ 
tal rights of tlie citizens guaranteed by the 
Constitution of India and they do not come 
within the permissible legislation providing 
reasonable restrictions in the interest of the 
general public; 

(c) That the same are contrary to the terms of 
the Covenant entered into by the Rulers of 
the former States of Kathiawar for the forma¬ 
tion of the State of Saurashtra which terms, 
the applicant alleges, are guaranteed by the 
Government under the Covenant and also 
recognised under the Constitution of India; 

(d) That tlie legislation in question is discrimi¬ 
natory and contravenes Article 14 of the 
Constitution. 


uppucani, iuriner contends that the definition 
of the word “landholder” gives power to the execu¬ 
tive authorities to declare a person owning land a 
landholder and this power is in the nature of legis¬ 
lative (function (?» delegation of which to the 
executive is illegal. He also contends that the 
action of the Government in taking over manage¬ 
ment amounts to acquisition under Article 31 
of the Constitution, as the applicant is deprived 
practically of all the rights of ownership oS his 
estate Such legislation without making any prt£ 
vision of compensation is void. The aoove Z 
stence are the grounds of the appliSriom Ulc 
appheant prays for a declaration that 1 ff’rJK 

“““wl °““»nce ma 

me Notifications issued thereunder are void and 
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for the consequent writs to the opponents restrain¬ 
ing them from interfering with lus fundamental 
rights over his property, etc. 

(8) We have heard the learned Advocate for the 
applicant as also the learned Advocate-General at 
length on all the aspects of the case and considered 
the elaborate arguments advanced oefore us. We 
are of the opinion that the particular portion of 
the Gharkhed Ordinance under which management 
has been assumed, is in violation of the funda¬ 
mental rights guaranteed by the Constitution and 
does not come within the permissible legislation 
restricting the exercise of the fundamental rights. 
We do not think it necessary to consider other 
(grounds of objections which are urged before us. 

(9) Tne Government have purported to act under 
that portion of Section 35 of the Gharkhed Ordi¬ 
nance which may be stated as under: 

"Notwithstanding any law for the time being in 
force, usage or custom or the terms of contract 
or grant . when it appears to the Govern¬ 
ment that it is necessary* for . ensuring 

the full and efficient use of the land for agri¬ 
culture to assume management of any land¬ 
holder's estate, a notification announcing such 
intention shall be published, etc." 

We will coniine our decision as to the validity of 
tins portion of Section 35 reproduced above under 
which the notification of the assumption of 
managements has been issued. 

(10) Now there is no doubt that the above rrovi- 
sion of law is a violation of the fundamental right 
to hold property and to practice the occupation 
or business of a landholder inasmuch as under it a 
holder of a land can be deprived of its management 
and incidentally of his occupation and business as 1 
an agriculturist. We have, however, to consider 
whether this law comes within Clauses 5 and 6 of 
Article 19 of the Constitution of India as pres¬ 
cribing reasonable restrictions in the interest of 
the general public. This question may be con¬ 
sidered from two aspects firstly from the intrinsic 
or the substantive nature of the law and secondly 
whether the law imposing the restriction pres¬ 
cribes a procedure according to the natural princi¬ 
ples of justice. The latter aspect has been laid 
down as a relevant consideration, more than once 
by the High Courts of India following the decision 
of the Supreme Court in the case of 'DR. N. B. 
KHARE v. THE STATE OF DELHI’, AIR (37) 1950 
S C 211, wherein Kania, C.J.. observed: 

"Clause (5) of Article 19 must be given its full 
meaning. The question which the Court has to 
consider is whether the restrictions put by the 
impugned legislation on the exercise of the right 

are reasonable or not.The law providing 

reasonable restrictions on the exercise of the 
right conferred by Article 19 may contain sub¬ 
stantive provision as well as procedural provi¬ 
sions. While the reasonableness of the restrictions 
has to be considered with regard to the exercise 
of the right, it does not necessarily exclude from 
the consideration of the Court the question of 
reasonableness of the procedural part of the 
law." 

As regards the first aspect, whether this piece of 
legislation could or could not be considered as 
reasonable restriction, I may refer to the ca se of 
•BRAJNANDAN SHARMA V. THE STATE OF 
BIHAR', AIR (37) 1950 Pat 322, where a Full Bench 
of the Patna High Court held: 

"The Courts do not apply any subjective test. 
There can be an objective test of reasonableness, 
and that Is what the Courts apply. They do not 
ask themselves, whether they as individuals, fee-1 
satisfied that Lho restrictions are reasonable. 


A. I. R. 

But, would that fictitious individual, “the reason¬ 
able man that is to say, the normal average 
man, regard them as reasonable? That is a wdl- 
recogiused legal means of examining the ques- 
tion of reasonableness and it is essentially an 
objective test." 

Bearing these two principles in mind as regards 
the interpretation of the provision of law under 
consideration both from its substantive and proce¬ 
dural aspects, let me scrutinize what it purports to 
lay down. It says that when it appears to the 
Government that it is necessary for ensuring the 
full and efficient use of the land for agriculture to 
assume management of any landholder's estate, a 
notification announcing su:n intention shall ’be 
published and such notification shall be conclusive 
and shall have the effects which are summarised 
above. The Ordinance does not define what Is 
•full and efficient use' of the land for agriculture. 
No standard has been laid down In any part of 
the ordinance nor does the Ordinance prescribe 
the pre-existing circumstances of necessity com¬ 
pelling the exercise of the power of taking over 
management. A landholder may according to the 
ordinary notion be making full and efficient use of 
his land, nevertheless if it appears *.o the executive 
officer of the Government invested with powers in 
this behalf that it is necessary for ensuring full 
and efficient use of the land for agriculture, the 
landholder may be deprived of the management 
of the land and may be reduced to the position of 
a mere spectator as regards his oroperty. The 
entire management devolves upon the manager and 
the landholder is disabled from entering into any 
contract in relation to his property or recovering 
rents and profits thereof. Further the law does 
not prescribe as a preliminary to assumption of 
management any inquiry whether the landholder 
has in fact failed to make the full and efficient 
use of his land or whether agriculture has suffered 
to any extent by any neglect on his part. The 
landholder may be ma*lng a reasonable, fair and 
efficient use of his land according to his means 
and circumstances in which he is placed. Yet he 
can be deprived of the enjoyment of his land for 
years, if the executive thinks it necessary to en¬ 
sure the full and efficient use of the land for agri¬ 
culture. The degree of full and efficient use may 
vary according to the circumstances of each case 
and even the fullest and most efficient use of the 
land according to the ordinary notions may still 
be capable of fuller and more efficient use from a 
higher standard and it is left entirely to the exe¬ 
cutive officer of the Government to decide the 
necessity of ensuring the full and efficient use of, 
land for agriculture. 

(11) Now I have to judge whether this piece of 
legislation should be considered as reasonable ana 
in the interests of the public. In this connection, 
I may refer to the following remarks of Banerjee, 
j in the case of ‘SUBODH GOPAL v. BEHARI 
LAL*, AIR (38) 1951 Cal 85 at p. 87: 

"The right acquired by the subject of a Govern¬ 
ment under existing laws is sacred. The supreme 
duty of the Government is to protect it. Any 
needless interference with the right is a positive 
evil and Injury. 

•■The Legislature must have power J® “"{"JJSE 
changes in the law as social or wlltical co 
tion requires. Any denial of sueh power would 
reduce us to a state of stagnation 
Yet unless there Is a compelling nece^lty m 
Legislature cannot make any “SK If 
affecting the rights acquired by he sub^ts- If 
the Legislature at its sweet will 
could interfere with such right, people w 
have no incentive to acquire property or work 
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for it Far, if a man cannot keep what he has Judge of the reasonableness of the restrictions im- 
rightly acquired, what should he work for, what poseo by the statute, was the Legislature and that 
should he strive for? Any needless act on the Legislature alone knew the conditions prevailing in 


rightly acquired, what should he work for, what 
should he strive for? Any needless act on the 
part of the Legislature produces a general sense 
of insecurity and consequent inactivity in indi¬ 
viduals who compose the nation, leading ultima¬ 
tely to its degradation. The Government there- 
fore must be very cautious in passing a law 
which takes away vested rights. If there is 
a compelling necessity, the Legislature can pass 
such law, but then it must be for doing the great¬ 
est good to the greatest number.” 

It Is in the interest of the general public that the 
citizen should have reasonable security to hold his 
property, so that he may develop it and make it 
profitable for himself and the society in general. 
Any legislation which denies him such security 
would neither be reasonable nor in the interests 
of the general public. The Supreme Court in the 
case of ‘CHARANJITLAL v. THE UNION OF 
INDIA’, 53 Bom L R 499, cited before us considered 
the validity of an enactment to take over the 
administration of a Spinning and Weaving MU1 
belonging to a limited company qua the rights of 
a shareholder of the Company. Mukherjea, J., in 
delivering the judgment at page 518 of the report 
observed: 

"I do not think that there has been «my restric¬ 
tion on the rights of a shareholder to hold, 
acquire or dispose of its share by reason of the 
impugned enactment and consequently Art. 19 
(1) (f) of the Constitution is of no assistance 
to the petitioner. In this view, the other point 
does not arise for consideration, but 1 may slate 
hero that even if it is conceded for argument’s 
sake that the disabilities imposed by the im¬ 
pugned legislation amount to restrictions on pro¬ 
prietary rights, they may very well be supported 
as reasonable restraints imposed in the interests 
of general public, viz., to secure the supply of a 
commodity essential to the community and to 
prevent a serious unemployment amongst a 
section of the people. They are. therefore, 
protected completely by Cl. (5) of Art. 19.” 
in the case of ‘CHINTAMANRAO v THE STATE 
OP MMHp-A PRADESH', 1950 SCR 759. the 
supreme Court had occasion to consider the vali¬ 
dity of the Central Provinces and Berar Regula¬ 
tion of Manufacture of Bidis (Agricultural Pur- 
Pmes) Act 1948, which authorised the Deputy Com- 
ft notlfica tlon to to a period to be an 
w [' h respect to such villages as 
may be specified by him and by an order prohibit 

01durine the agricultural 
VFZJSPP.f? Umlts of such villages. The 
^l at pe ?’ on residing In a village 
specified in such order should during t> c agricul- 

engage himself in the manufacture of 

factur “ should during the said 
season employ any person for the manufacture of 
JSJjjd ; MahaJan J - to delivering the judgment ob- 

‘reasonable restriction- connotes that 

tSSUSSi 58 ? S at w£dSSawe- i the - 

plies Intelligent care and deliberation, that is" 
ttie choice of course which reason'Xtetes 1 ill 
Bldation which arbitrarily or excessively tavadS 
the right cannot be said to contain the «5ntv 
of reasonaweness and unless it strikes^ pro,*? 
balance between the freedom guaranteed lnArt 
3) oft W.**!? controf SS by & 

qulSty?’ H 66 hCld to be wantl °8 In 

°? b f^ Government of 
“aanya Pradesh in that case that the proper 


the Slate; it alone could say what kind ol legisla¬ 
tion could effectively achieve the end in view and 
would help in the grow more iood campaign and 
would heip for bringing in fallow land under the 
plough and that the Supreme Court could not 
judge by iis own yardstick of reason whether the 
restrictions imposed in the circumstances of the 
case were reasonable or not. Repelling this argu¬ 
ment, Mahajan J., observed: 

"This argument runs counter to the clear provi¬ 
sions of the Constitution. The determination by 
the legislature of what constitutes a reasonable 
restriction is not final or conclusive; it is sub¬ 
ject to the supervision by this Court. In the 
matter of fundamental rights, the Supreme 
Court watches and guards the rights guaranteed 
by the Constitution and in exercising its func¬ 
tions it has the power to set aside an Act cf the 
Legislature if it is in violation of the freedoms 
guaranteed by the Constitution. We are there¬ 
fore of opinion that the impugned statute does 
not stand the test of reasonableness and is there¬ 
fore void.” 

In the present legislation under consideration, no. 
circumstances have been laid down from which al 
compelling necessity of depriving a oerson of his 
property can be spelled out. The law under which 
the executive can encroach upon the fundamental 
rights guaranteed by the Constitution so easily and 
for a purpose so vague and indefinite without lay¬ 
ing down the circumstances of compelling neces¬ 
sity cannot be considered either as reasonable or in 
the interests of the general public. I may also 
refer to the case of ‘BRAJNANDAN SHARMA v. 
TTffi STATE OF BIHAR’, AIR (37) 1950 Pat 322 
(FB), wherein Meredith C. J., observed as under: 

‘•Turning now to the question of fact whether the 
impugned provision imposes only reasonable res¬ 
trictions, the answer must, i think, be in the 
negative, for the power of restriction contained in 
the provision is based, not on any reasonable 
grounds, but upon the satisfaction of some Indi¬ 
vidual who, so far as the wording erf the Act 
is concerned, is completely amorphous; and the 
provision is in such terms that it Is not open to 
the Couri to examine the reasonableness or 

°. r i ers passed - °P° n ,h e terms of 
the Act, all that the Court can inquire into is the 
existence of the satisfaction. Quite clearly such 
a provision might conceivably be used merely 
to exclude political opponents, or as is suggested 
m the present case, (i do not mean to say I 
accept the suggestion. I am not considering it) 
to favour one of two rival Trade Unions and 
suppress the other, .a law which enables such 

6 d 22? 13 not - to my judgment, a rea¬ 
sonable law. There can be no presumption that 
an executive official will always act reasonably 
There may be presumption that he will act bona 
fide; but that is a different thing. The test is 
to my opinion, not what Is actually done under 
the law, but what the law enables to bo done If 
the law enables orders to be passed which'are 
unreasonable, and yet are consistent with its 

a law opUS 

tog to Impose only reasonable restrictions t 
use the word -only’ advisedly because it anneal 
to me that if the law enables UtoSiable aSS 
in any case then it cannot be saved bv Art m f 
In my opinion, a law to satisfy tS Slteri^ im¬ 
posed by Art. 19(5) must be so framed 

iTsar** saa wt 
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(12) Considering The procedural aspect of the 
law, there is no provision in the Ordinance of giv¬ 
ing a landholder whose estate is to be taken under 
management any opportunity of being heard. The 
notification is declared to be conclusive. There is 
no provision for appeal over the action of the Gov¬ 
ernment nor is there any remedy in a civil Court 
to challenge the order, as the jurisdiction of civil 
Courts is expressly barred by S. 76 of the Ordi¬ 
nance. In short, by a stroke of the pen of the exe¬ 
cutive stating that it is necessary for the full and 
efficient use of the land for agriculture, whatever 
it may mean in practice, and without any pre-re¬ 
quisite of an inquiry or any opportunity of being 
heard, a landholder can be deprived of his valu¬ 
able fundamental right to hold property conferred 
by the Constitution. I, however, refrain from giv¬ 
ing a definite decision on this aspect of the ques¬ 
tion whether by reason of the absence of any provi¬ 
sion for inquiry or giving the land-holder any right 
of being heard before assumption of management 
or after, the law under consideration is bad. The 
procedural aspect would lead me to the considera¬ 
tion whether in dealing with property rights of the 
citizen to his prejudice the Legislature should pro¬ 
vide some sort of an inquiry whether administra¬ 
tive, judicial or quasi-judicial as a reasonable safe¬ 
guard of the abuse of the power by the executive. 
The question is not entirely free from controversy. 
The Bombay High Court in *In re: SHANTABAI 
RANI BENOOR*. 53 Bom. L R 142, held that as 
S. 9 (1) of the Bombay Prevention of Prostitution 
Act. 1923, failed to provide for a reasonable oppor¬ 
tunity being given to the person affected by it to 
be heard in his or her defence. It was void as it 
imposed an unreasonable restriction upon the 
fundamental rights of the citizen. The Madras 
High Court in ‘EBRAHIM SAHEB v. REGIONAL 
TRANSPORT AUTHORITY, TANJORE', AIR 1951 
Mad 419, at p. 421 observed: 


•'Though it may be difficult to define exactly the 
principles of natural justice it is now firmly 
established that any order passed against a per¬ 
son that is to say to his detriment, by any quasi- 
judicial body contravenes the canons of natural 
justice if it was passed without notice to him.” 


while the Orissa High Court in the case of 'ISMAIL 
v. STATE OF ORISSA', AIR 1951 Orissa 86 held: 

"In considering the reasonableness of restrictions 
contemplated by Art. 19(5) of the Constitution 
a Court has to consider whether the fundamental 
principles of natural justice, which require that 
no party ought to be condemned or to have a 
decision' given against him unless he has been 
given a reasonable opportunity of putting for¬ 
ward his case before an impartial tribunal, have 
been contravened.” 

In that case Ray C. J., observed: 


"The essentials of procedure, in the minimum, are 
essentials of notice, opportunities to be heard 
and a tribunal. Essential of notice re¬ 
quires to apprise the victim of the cause i 
him in order to afford him sufficient opportunity 
to prepare and to make his answer. Oppo J 
to be heard is the second essential of Procedure 
established by law. To condemn without hearing 
is repugnant to natural justice. Any procedure 
which does not guard against ^ requu-ernent 
is no procedure by law. The essentials of such 
opportunities do not. however consist in any 

particular form or method of 
is reauired is a reasonable opportunity to be 
hJ*e‘opportunity doesnot grantee J 
person a right to an appeal. One hearing is &'l 
that Is required. Tribunal as the third essen ial 
of procedure, does not necessarily mean a judi¬ 


cial tribunal. Any impartial will meet the re¬ 
quirement.” 


The Supreme Court in the case of the ‘?RO- 
yp*CE OF BOMBAY v. KHUSKALDA3 S. AD- 
\ANL, AIR (37) 1950 SC 222, considered the 
powers of the High Court to issue a writ of certio¬ 
rari and dealt with an order of requisition of land 
for a public purpose under the Bombay Land Re¬ 
quisition Ordinance of 1947 and held: 


"Because an executive authority has to determine 
certain objective facts as a preliminary step to 
the discharge of an executive function, it does 
not follow that it must determine those facts 
judicially. When the executive authority has to 
form an opinion about an objective matter as a 
preliminary step to the exercise of a certain 
power conferred on it, the determination of the 
objective fact and the exercise of the power 
based thereon are alike matters of an admini¬ 
strative character and are not amenable to the 
writ of certiorari.” 


A distinction was drawn in that case between 
administrative or ministerial orders on the one 
hand and judicial or quasi-judicial functions on 
the other. But the question of the validity of the 
Land Requisition Ordinance was not considered on 
the ground whether the law did or did not contain 
a procedure affording an opportunity to the per¬ 
son whose rights were prejudiced, to be heard. 


(13) It is not necessary for me, however, to give 
a decision on this aspect of the case, as I hold that 
the substantive nature of the impugned law impos¬ 
ing restriction on the fundamental rights cannot 
be considered reasonable or in the interests of the 
general public. I, however, venture to express my 
opinion that it cannot be laid down as an inflexible 
rule that every law which gives authority to the 
executive to encroach on a fundamental right 
must necessarily give an opportunity to the person 
concerned to be heard before any order is made 
to his prejudice. The question will depend on the 
nature of the legislation and the extent to which 
the fundamental right is contravened. A legisla¬ 
tion providing for an emergency like a sudden out¬ 
burst of an epidemic or a natural calamity like an 
earthquake or a flood may defeat its ourpose if it 
lays down an elaborate enquiry with opportunity 
of being heard as a pre-requisite to taking action 
in the interests of the general public. On the other 
hand where there is no compelling necessity to act 
urgently, the legislation should ordinarily pi escribe 
a procedure observing the principles of natural 
justice which require that a person should r.ot be 
condemned or deprived of his rights without an 
opportunity of being heard. 

(14) There is one further point to which I may 
refer. During the pendency of the application, the 
Constitution of India was amended by insertion of 
Art. 31(A) and other Articles and such amendments 
have been given retrospective effect from the date 
of the coming into force of the Constitution. The 
applicant consequently craved leave to amend his 
petition not only challenging the validity of the 
amendments but also on the ground that the pre¬ 
sent impugned legislation did not come within me 
purview of Ah. 31(A), which reads as under: 

"31A * ‘Saving of laws providing for acquisition 
of A Estate, etc. (1) Notwithstanding any- 
thing in the foregoing provisions of Xn\s 

Part, no law providing for the aCQ ^. lstl t 0 > n pr ^ n t ( lr 
State of any estate or of any rights therein or 
for the extinguishment or modification of any 
such rights Shall be deemed to J*J old ° n J£f 
ground that it Is inconsistent with, or takes 
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away or abridges any of the rights conferred by, 
any provisions of this Part: 

provided that where such law is a law made 
by the Legislature of a State, the Provisions of 
*his Articie shall not apply thereto unless such 
law, haring been reserved for the consideration 
of the President, has received his assent. 

(2) In this Article, 

(a) the expression ‘estate* shall, in relation to 
any local area, have the same meaning as that 
expression or its local equivalent has in the exist¬ 
ing law relating to land tenures in force in that 
area, and shall also include any ‘jagir, inam or 
muafi’ or other similar grant; 

(b) the expression 'rights’, in relation to an 
estate shall include any rights vesting in a pro¬ 
prietor, sub-proprietor, under-proprietor, tenure- 
holder or other intermediary and any rights or 
privileges in respect of land revenue.’ 

We did not pass any orders on this amendment ap¬ 
plication, but we did call upon the Advocate Gene¬ 
ral to make his submission as to what he had to 
say. We heard both parties on the question. The 
learned ^dvocate General has frankly admitted 
that the impugned legislation does not come vdthin 
the purview of Art. 31(A) of the Constitution of 
India. Consequently, we have refrained from con¬ 
sidering this question. 

(15) In conclusion, holding as I do that the im¬ 
pugned law, which is part of S. 35 of the Ghar- 
khed Ordinance, contravenes the fundamental 
right of property guaranteed by the Constitution 
and does not come within the permissive legisla¬ 
tion under CL (5) of Art. 19 of the Constitution, I 
declare this provision of law to be void under Art. 
13(1) of the Constitution of India and issue a direc¬ 
tion to the opponents prohibiting them ond their 
officers from taking any action for enforcement of 
any order under that law and a further direction 
to restore management of the estate to the appli¬ 
cant. The applicant will have his costs of this 
application from the opponents, who will bear their 
own cost. 

(16) BAXI J.: I agree. 

K5. ' Application allowed. 
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SHAH, C. J. AND CHHATPAR, J. 

Motlram, Applicant v. Jamna 
Borough Municipality and another. Oppone 

Civil Misc. Appln. No. 26 of 1951, D/- 28-8 

(a) Municipalities — Bombay Munic 

1 ? n 25) a PPUed to S 

rashtra), Ss 35 (12) 58 __ RuIes under s 

— Appointment to office carrying sal 
Of more than Rs. 150/- P m TIh, 

S 0 onS^UH de t by PubUc Service Com. 
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site number^! I ft ~ t i e ?, ded by less than re ' 
ment is illegal. 1165011111011 confirming appo 

an T Sfflce PI Sn Ca a nt M W a ni r ^ D n£ ted on proba « 01 

exceeding Rs ,5 can ™ a 831 
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before the was confin 

* resolutinrw^ii?* period of probation 
meet.nl * n , lbe Municipality passed a 

only 14 ° nt of 35 SSncil 

imSS ^ adm,tted tbat the ai 


cant was not a person recommended by fho 
Public Service Commission: 

Held (i) that in view of the mandatory pro¬ 
visions of Kmc 25 of the rules framed under 
Section 58 (f), the confirmation of the applicant 
on a permanent basis was illegal. (Para 6) 

(ii) That the modification of the resolution 
appointing the applicant on probation, by a later 
resolution putting an end to the probationary 
period was illegal, in view of Section 35 (12), 
as only 14 councillors were present. (Para 7) 

(b) Municipalities — Bombay Municipal 
Boroughs Act (18 of 1925) (as applied to Sau¬ 
rashtra). S. 34 (5) (b) — Appointment on pro¬ 
bation — Applicability. 

The words "no such officer shall be removo- 
able from office, reduced or suspended” in CL 
(b) of sub-section (5) of Section 34 apply to 
an officer whose appointment is made uncondi¬ 
tionally, although such appointment may be on 
temporary or permanent Oasis. A temporary 
appointment stands on a different footing from 
an appointment on probation. In the first case, 
the appointment is simply terminable by lapse 
of time, while in the other the appointment is 
not complete but subject to the condition as to 
the applicant’s satisiyuig the appointing autho¬ 
rity as to his worth and competency. The pro¬ 
vision thereiore will uot apply in the case of an 
appointment on probation. (<*ara 9) 

T. U. Mehta, for Applicant; C. N. Shah, for 
Opponents. 


vnuftir/m J.: 1 ms is an application for a writ 
ot Mandamus and outer reliefs. The applicant waa 
appointed Engineer of the Jamnagar Borough 
Municipality, constituted under the Bombay Muni¬ 
cipal Boroughs Act, ly25, as adapted md applied 
to the State of Saurashtra, by a Resolution of the 
Municipality dated 10th July, 1050. The terms of 
ms appointment were communicated to tile nppli- 
cant by a letter dated 11th July, 1950, wherein it 
was stated that the Municipality had decided to 
appoint him as Engineer on six months probation 
from the date he Joined duties in the grade of 
Rs. 185-15-320 E. B. 20-460 on Rs. 360/- plus dear¬ 
ness allowance plus Rs. 00 /- conveyance 
The applicant took charge of his office 
^August 11 5001115 toat at the time of 
St appllcanL was serving under 

nvLi I S? hya i Pr ^ lc5h Government as an Assistant 
Toto Planning Officer under a contract for a period 

1954 ^ Ve AtSui tkS Ch f Th 3 10 eXpire 0n 19th AprU 
hv ih. L™ time of the passing 0 f the resolution 

w? £ m ? agar Borou Sh Municipality he was on 

appears that th e Madhya Pradesh 

Govermnent was not Inclined to extend his leave. 

S*. tJ 0 ' ,£ °J?“ £ 

ea it to confirm his appointment putting an end 
to the period of probation much before its expiry or 
to discharge him. The question came before the 
fa52«l n ®’ Committee, who passed a resolution on 
29-8-50 recommending to the General Body for the 
applicant's confirmation and on the very next day 
the meeting of the General Body of the Municinafitv 
was convened and at this meeting the GenerM 
Body purported to confirm the applicant. S 
of this, tt appears, the contract between the nnni7 
cant and the Madhya Pradesh Governtnmt^JSSif* 
celled by mutual consent. It would thu? be 
«hln . few d. yS of his takhig™arg *taSJ52 
ing Committee as also the General RnVttvlS?’ 
Municipality rushed through their resoluUow c^ 
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firming th* nnniiran, -rtoiiina th» pointing, punishing or dismissing anv Officer 

sonant; and »- -**» 


firming the applicant curtailing the period of pro¬ 
bation. The total strength of the Municipality is 
35 councillors. At the meeting of 3C-8-oO, 14 coun¬ 
cillors were present when the resolution confirming 
the applicant was passed. 

( 2 ) It appears that some time after these pro¬ 
ceedings, the propriety of the applicant’s confirma¬ 
tion was questioned and the matter came before 
the General Body on 16-2-51. 20 councillors of the 
Municipality were present at this meeting, it was 
resolved that the confirmation of the applicant by 
the earlier resolution of the Municipality dated 
30-8-50 was illegal. At a later meeting of the 
General Body held on 16-3-51, when 18 councillors 
were present, it was unanimously resolved that the 
sen-ices of the applicant be terminated. The ap¬ 
plicant was at that time on leave at Nagpur. He 
was informed by a registered letter dated 17th 
March, 1951 and when he challenged the orders of 
the Municipality terminating his services and 
offered to join, he was not permitted to resume 
duty. 

(3) The applicant has filed the present applica¬ 
tion in which he claims the following reliefs: 

“(a) That all the relevant papers regarding the re¬ 
moval of the petitioner from his services be 
sent for from the opponents. 

(b> That the writ oi Mandamus or any other ap¬ 
propriate writ may be given considering the 
petitioner on duty and to order to opponents 
to allow the petitioner to join and continue 
in his services as the Municipal Engineer of 
the Jamnagar Borough Municipality and not 
to obstruct him in due discharge of his 
services. 

(c) Any other appropriate orders may be passed 
looking to the nature of the case. 

(4) Mr. C. N. Shah, who appears for the oppon¬ 
ents has raised various pleas in the written state¬ 
ments filed on behalf of the opponents; but we 
propose to deal with only one objection, which 
appears to us to dis-entitle the applicant to any 
relief in ithe present proceedings for a writ. The 
objection is that the resolution of the Municipa¬ 
lity dated 30-8-50 confirming the applicant was 
illegal on two grounds. Firstly, according to the 
rules of the Municipality then existing, the Muni¬ 
cipality could not make a permanent appointment 
to an office carrying a salary exceeding Rs. loO. - 
per month except from amongst the candidates 
recommended by the Public Service Commission o* 
the Saurashtra Government. The second pound 
urged is based upon sub-s. (12) of S. 35 of the Act, 
which lays down that no resolution of a Munici¬ 
pality shall be modified or cancelled within three 
months after the passing thereof, except by a re¬ 
solution supported by not less than one-naif of the 
whole number of councillors and passed at a gene¬ 
ral meeting whereof notice shall have oeen given 
fulfilling the requirements of sub-s. (3) ana setting 
forth fully the resolution which it is prop^jj 
modilv or cancel at such meeting and tne motion 
or proposition for the modification or cancellation 

0i $!t 7SSS* by Mr. Mehta, the leaned Ad¬ 
vocate for the applicant, that the appUcaut^v 
not a person recommended by the Public s* 
Commission; as. mtter« rt <**«*“£ 

sir arrtr 

SSTto! present and gjljj**! 

to the ItoitatloM imposgiby K. 33, 
84(5) and 34(A), the mode and conditions oi ap- 


natod in 
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delegating to officers desig- 
- the ruies the power to ap¬ 
point, fine, reduce, suspend or dismiss any officer 
or servant. The Municipality had accordingly 
l rained rules; Cis. *x’ and r of R. 25 require that 
the Municipality shall make an appointment to an 
office carrying a salary of more than Rs. 150/- per 
month only irom amongst the candidates recom¬ 
mended by the Public Service Commission of the 
Saurashtra Government; the procedure for making 
such appointments by inviting applications by pub¬ 
lic advertisements etc. is also laid. This rule was 
in force at the time when the Municipality passed 
the resolution on 30-8-50 confirming the applicant. 
We are of the opinion that in view of tnis man¬ 
datory rule, the Municipality could not make the 
appointment of the applicant unless the procedure 
laid down by Cls. ‘x* and r of R. 25 of the rules 
framed by the Municipality under S. 58(0 of the 
Act was gone into. The confirmation of the ap¬ 
plicant on a permanent basis was consequently 
illegal. 

(7) The second ground of the objection as to 
the resolution on 30-8-50 appears to us also well- 
founded. The first resolution dated 10th 'July 1950 
appointing the applicant on probation for a period 
of six months could not be modified in the manner 
it was done except by the requisite number of 
councillois required by sub-s. (12) of S. 35 at a 
meeting of which a special notice as laid cown by 
the sub-section was given. It is admitted that 
neither such a notice was given nor was the re¬ 
quisite number of councillors present at the meet¬ 
ing of 30-8-50. The councillors present were only 
14, the total strength of the Municipality being 35 
members. Hence the modification of the resolu¬ 
tion of 10th July, 1950, by the resolution of 30-8-50 
putting to an end to the period of probation was 
illegal. We therefore hold that on both the grounds 
discussed above, the resolution of 30-8-1950 was 
illegal. 

(8) Mr. Mehta, however, contends that the ap¬ 
plicant’s service has not been validly terminated. 
He has challenged the factum of the resolution 
of the Municipality passed at the meeting of 16th 
February, 1951, declaring the prior resolution of 
30-8-50 as illegal.* In support of his contention, he 
has brought on record copies of certain letters of 
protest by some of the councillors who have ques¬ 
tioned the proceedings at this meeting. But it ap¬ 
pears from the minutes of the meeting, which were 
confirmed on 3-3-51. that some of the councillors, 
probably those who were in favour of the appli¬ 
cant, left the meeting whereafter the resolution 
declaring the resolution dated 30-8-50 as illegal was 
passed. In any case, no objection has been raised 
to the resolution passed at the meeting of 16-3-51, 
when the Municipality by the unanimous vote of 
18 councillors present at that meeting resolved to 
terminate the services of the applicant. It may be 
kept in mind that the probationary period of six 
months began from 11-8-50, the date when the ap¬ 
plicant took charge of his office and it was to ena 
on 10-2-51. The Municipality would be entitled to 
reasonable time to make up its mind to confirm 
the applicant or not, and we are of the opinion that 
the resolution of 16-3-51 could not be considered as 
not having been passed within such reasonable 

tll (9) Mr. Mehta has further raised a 

jection based upon the provisions 

of S 34 of the Act. Sub-s. (o)(a) cmcoweis tne 

Municipality to appoint a H eal th O^cer Md an 
Engineer whether temporarily or pe 

i (u.\ ciitvs ( 5 ) requires that no sucu orncei 

pended unless by the assent of at least two-third 
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of the whole number of councillors. He contends 
that the applicant could not be removed from 
office except by the assent of at least two-thirds 
of the whole number of the councillors. It was 
admitted on behalf of the opponents that only 13 
councillors were present at the meet ins of 16-3-51 
which terminated the services of the applicant and 
this number is less than two-thirds of the total 
number of the councillors, which, as stated above, 
is 35. We have considered this objection carefully 
and are of the opinion that sub-s. 5(b) of S. 34 of 
the Act does not apply in the circumstances of the 
present case. Admittedly the applicant was ap¬ 
pointed on probation, that is, the appointment of 
the applicant was not absolute, but subject to the 
condition, which' is implied in every appuimment 
made on probation that the appointment could be 
terminated at any time during the period of proba¬ 
tion and until formal confirmation. Mr. Mehta b is 
laid stress on the words Tcmovea'ole from office’ 
in Cl. (b) of sub-s. (5) of S. 34 and urged that 
even terminating a probationary appointment 
amounts to removing from office within the mean¬ 
ing of this clause. But wc are of the opinion that 
this argument is fallacious. The applicant's hold¬ 
ing of the office was itself conditional being on a 
probationary basis. It was inchoate and could not 
be considered as complete till the Municipality for¬ 
mally confirmed it. It is clear to us that the words 
(“no such officer shall be removeable from office, 
/reduced or suspended” in Cl. (b) of sub-s. (5) of 
S. 34 apply to an officer whose appointment is made 
unconditionally, although such appointment may 
be on temporary or permanent basis. A temporary 
appointment stands on a different footing from an 
appointment on probation. In the first case, the 
appointment is simply terminable by lapse of time, 
while in the other the appointment is not complete 
but subject to the condition as to the applicant's 
satisfying the appointing authority as (o his worth 
and competency. We are, therefore, of the opinion 
that this objection also fails. We consequently hold 
that the resolution of the municipality passed at 
the meeting of 16-3-51 validly terminated the ser¬ 
vices of the applicant*. 

(10) Under the circumstances, the petition of the 
applicant fails and is dismissed with costs. 

(11) SHAH C. J.: I agree. 

V-B.B. Petition dismissed. 
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State v. Vipra Khimji Gangaram, Opponen 
Criminal Ref. No, 31 of 1951, D/- 23-10-5 

1 ' C (1898) - s - 195 0 ) (b) - 
Offence disclosed under Section 211, Penal Coc 

P.A,° n . V T ,on t° lesser offence under S. 18 
Fenal Code — Legality. 

PeS e rJ5* 1 CTi X er , off * nce Section 21 
h i immhi ^ c,osed from ‘be facts state 
Section m % c ® ndi ‘ ,on ‘aid down unde 

£ CTatalh 

general and less grave. AIR 1946 Bom 7, Fol 
Anno : Criminal P. C ., S. 195 N. 9. 2 

164 b m rimil r 1 ,P , (1898) - Ss - 195 (b 

- - O 


Where information relating to the commis¬ 
sion of a cognisable offence is given to an offi¬ 
cer in charge of a police station under S. 154, 
Criminal P. C. and is followed by investigation 
by him, he is bound under Section 173 (1) to 
forward his final report to 3 Magistrate em¬ 
powered to take cognisance of the offence on a 
police report. An order passed by the Magis¬ 
trate on such report would dispose of (lie com¬ 
plaint made to the police. That order is not 
merely an administrative order but a judicial 
order of the Court. Therefore if the complaint 
is held to be false and a B summary is issued, 
the offence under Section 211, I. P. C. will have 
to be alleged to have been committed by the 
complainant in relation to the proceedings in 
the Magistrate’s Court which ended in an issue 
of the B summary. The Magistrate passing an 
•uder on a final report of the police sent after 
the investigation under Section 173, Criminal 
P. C. should be deemed to be a Court passing 
a judicial order disposing of the information 
given to the police. Therefore the Sub-Divi¬ 
sional Magistrate is required to fiie a complaint 
m respect of the offence under Section 211, 
I. P. C. and in the absence of such a complaint 
the proceedings launched against the opponent 
are without jurisdiction. AIR 1946 Bom 7, Foil. 

(Para 2) 

Anno : Criminal P. C., S. 195 N. 9, 17. 


C. N. Shah, Advocate-General with B. R. 
Joshi, Assistant Government Pleader, for the 
State; P. L. Chokshi, for Opponent. 

Case referred to: 

(’46) AIR 1946 Bom 7: (47 Cri L J 321) 

(Pr 2 ); 

SHAH, C. J.: This reference arises from the 
following facts. Th e opponent Khimji Gangaram 
lodged information at the Police station of Visa- 
vauar against one Mohanial Duriabhji charging him 
,\mh an offence under S. 447 Indian Penal Code. 
The complaint was investigated by the poiice who 
lound it to be false, and so on a report made 
under S. 173 Criminal P. c., the Sub-Divisional 
Magistrate granted a ‘B* summary, and the Head 
Constable oi the Visavadar Police Station then filed 
a complaint in the Court of the First- Class 
Magistrate, Visavadar, charging the opponent with 
offences under Ss. 182 and 465 I.P.C. The oppon¬ 
ent contended before the Magistrate that the off¬ 
ence, if any, fell under S. 211 and not under S. 182 
I.P.C. (apart from the offence under S. 4G5 
I.P.C.) and that he could be prosecuted only on 
a complaint of the Sub-Divisional Magistrate and 
not at the instance of the police. The learned 
Magistrate upheld this contention and discharged 
the opponent, and the learned Sessions Judge, 
Sorath, has made this reference asking us to seh 
aside the order of the Visavadar Magistrate. 

(2) Now in our opinion the order passed by the 
learned Magistrate is correct. The ooponent is 
alleged to have falsely charged Mohanlal Duriabh¬ 
ji with an offence knowing that there was no just 
or lawful ground for such charge and the ofTence 
obviously is covered by S. 211 I. P. c. It may be 
that it may as well faU under S. 182 I. P c but 
it is a well established principle that a prosecution 
for a lesser offence should not be launched when 
the facts alleged constitute a graver offence Deal¬ 
ing with a similar point, it was held in *BA ta tt 
APPAJI v. EMPEROR', AIR 1948 B^m 7| Trat WheJJ, 
‘ha graver offence under S. 211, Penal Code 2S 
eloaed from the facts stated in a complaint H 
condition laid down under s. 195(l)(b). Crmii, 
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p. C., for taking cognisance of such a case cannot 
be evaded by electing to name the offence under 
janother Section which b more general, and less 
'grave. We are in agreement with th ; s view and 
hold that it is no* proper to defeat the provisions 
of S. 195 Criminal ?. C. by charging the opponent 
with a lesser offence. The opponent should there¬ 
fore properly have been charged under S. 211 I. P. C. 
and in that event the complaint had to be hied bv 
the Sub-Divisional Magistrate, and it was not 
competent to the police officer to prosecute the op¬ 
ponent. This question too has been dealt with in 
the Bombay case cited above. It was held that 
where information relating to the commission 01 
a cognisable offence is given to an officer in charge 
of a police station under S. 154, Criminal P C., and 
Is followed by investigation by him, ne is bound 
under S. 173 (1) to forward his final report to a 
Magistrate empowered to take cognisance of the 
offence on a police report. An order passed by the 
Magistrate on such report would dispose of the 
complaint made to the police. That order is not 
merely an administrative order but a judicial order 
of the Court. Therefore, if the complaint is held 
to be false and a B summary is issued, the offence 
under S. 211, I. P. C. will have to be alleged to have 
been committed by the complainant in relation 
to the proceedings in the Magistrate’s Court which 
ended in an issue of the B summary. The Magis¬ 
trate passing an order on a final report of the 
police sent after the investigation under S. 173, 
Criminal P. C., should be deemed to be a Court 
passing a judicial order disposing of the informa¬ 
tion given to the police. Therefore the Sub-Divi- 
aional Magistrate is required to file a complaint in 
respect of the offence under S. 211 L P. C. and in 
the absence of such a complaint the proceedings 
launched against the opponent before the Visava- 
dar Magistrate are without jurisdiction. The 
learned Magistrate was therefore right in discharg¬ 
ing the opponent. The learned Advocate General 
also agrees with this view and has not supported 
the reference. 

(3) Mr. Chokshi for the opponent has also irged 
that the information originally given by the op¬ 
ponent against Mohanlal Durlabhji was lodged with 
the Sub-Inspector of the Visavadar Police Station 
and that therefore the opponent could be prosecut¬ 
ed only on a complaint made by the Sub-Inspector 
and not by the Head Constable of that Police 
Station, the Head Constable being the Subordinate 
of the Sub-Inspector. The record before us ooeo 
Hot show whether the information had been given 
by toe opponent to the Sub-Inspector or r.o: and 
In tile absence of any material we do not pro¬ 
pose to consider this objection; but if tne allega¬ 
tion is true, then it is clear that the complain' 
against the opponent could not have been aleu 
the Head Constable. 

(4) In the result we reject this reference. 

n p p Reference rejected. 
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Adlja Ranchhodlal, Applicant v. Oza 
Mukuncllal Savailal and others, Opponents. 

Civil Revn. Appln. No. 40 of 1950, D/- 20-4- 
1951. 

Civil P. C. (1908), O. 21. R. 58 — Scope of 
Inquiry under — Court deciding question of 
title — Held, exceeded its jurisdiction and 
order was revisable — Civil P. C. (1908), Sec¬ 
tion 115. 


It is well settled that what the Court has to 
consider in an application under Order 21, R, 58 
is the question of possession and incidentally 
in certain cases the question of title may be 
gone into; but it is not open to the Court to 
concentrate on the question of title. 

The claimant is not expected in such an in¬ 
quiry to adduce full evidence as to title. Ordi¬ 
narily, it will be enough for him to show that 
the property is not in the possession of the 
judgment-debtor or if it is in possession of the 
judgment-debtor or in possession of any third 
party it is on his account and in support of his 
possession it is permissible to rely upon his ap¬ 
parent title to the property as opposed to the 
real nature of the title. 

If instead of determining the question of pos¬ 
session, the Court deals into the question of 
lute and disposes of the application on the 

question of title, the order is open to revision 
under Section 115 of the C. P. Code. Case law 
discussed: 

Held that the Court had gone elaborately into 
the question of title and adjudicated upon the 
validity of a deed executed which on the face 
of it showed valid and genuine transaction for 
a consideration which was stated therein to be 
to have been paid for the discharge of a prior 
mortgage also created by a duly registered 
deed, aud that, it was a flt case in which the 
High Court could interfere under Section 115, 
C. P. Code. (Para 5) 

Anno: Civil P. C., O. 21, R. 58 N. 20. 

C. N. Shah, for Applicant; C. C. Shah, for 
Opponent No. 1. 

Cases referred to : 


(Arranged in order of Courts and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases) 

C39) AIR 1939 All 117: (180 Ind Cas 349) 

(Pr 4) 

C87) 14 Cal 017 (Prs 4, 5) 

(’88) 15 Cal 521: (15 Ind App 123 P C) 

(Prs 3, 4, 5) 

(’91) 18 Cal 290 (Prs 4, 5) 

(’97) 1 Cal W N 617 (Pr 5) 

(’24) AIR 1924 Cal 744: (51 Cal 548) (Pr 5) 

(’37) AIR 1937 Cal 639: (172 Ind Cas 151) 

(Pr 4) 

C48) 52 Cal W N 56 (Pr 4) 

C50) AIR 1950 Cal 342: (54 Cal W N 372) 

(Pr 4) 

(•31) AIR 1931 Lah 666: (132 Ind Cas 666)^ ^ 

(•25) AIR 1925 Mad 588: (87 Ind Cas 18« ^ 

(•46) AIR 1946 Mad 174: (225 Ind Cas ( ®*> g) 

(’29) AIR 1929 Nag 66: (115 Ind Cas 187£ 4) 

(’27) AIR 1927 Pat 316: (103 Ind Cas 32^ ^ 

(’41) AIR 1941 Pat 394: (194 Ind Cas 45) 

v (Pr 4) 

(•44) AIR 1944 Pat 242: (23 Pat 365) (Pr 4) 

(•23) AIR 1923 Rang 195: (1 Rang 276) Pr 4) 

(’29) AIR 1929 Rang 152: (7 Rang 132) (Pr 4) 

(’34) Maung Ba Han v. S. M. A. R. M. Firm. 
AIR 1934 Rang 230 (rr 

ORDER - This is a revision application from fJi 

Judge, senior Civtaou. Sungdr.. 
nagar dismissing an aplicaUon under°.21R.5^ 
Civil P. c., of the present appucant for raising 


19B2 


Bakchhodlal 7- Mukundlal (Chhatpar J.) 


Saurashtra 6& 


attachment on an immoveable property situate at 
Chuda in Jhalawad District attached in execution 
of an award decree against the opponent No. 2 
Bhuralal alias Parmananddas, son of Kasturchand. 
One Oza Mukundlal Savailal got the decree dated 
21-0-45 on an award against the opponent No. 2 for 
Rs. 6000/- and interest. This decree was assigned 
to one Amulakhrai Hiralal opponent No. 1. who 
filed an execution application on 23-4-46 for attach¬ 
ment of the property in question, which was attach¬ 
ed on the allegation that the property belonged to 
the judgment-debtor, whereupon the present ap¬ 
plicant filed an application under O. 21, R. 58 on 
27-8-46 for raising the attachment on the ground 
that the property was sold by Kasturchand, the 
father of the judgment-debtor, to whom it original¬ 
ly belonged to the applicant, for a consideration of 
Rs. 5.000/- by a deed dated 11-6-31 which was duly 
registered on 17-7-31. It was further alleged by 
the applicant that the property was in the posses¬ 
sion of his tanint who happened to be the judg¬ 
ment debtor's mother Rambai. She had executed 
a rent note dated 17-3-42. Both the conveyance 
deed as well as the rent note were produced in evi¬ 
dence. The conveyance deed recites that this pro¬ 
perty was mortgaged by Kasturchand, the father of 
the Judgment debtor, with one Laxmichand Bhag- 
wanji of Jalgaonwala to secure a loan of Rs. 6000/- 
and this mortgage was created by a regular regis¬ 
tered deed dated 30-7-28. The conveyance also re¬ 
cites that the sale proceeds of the property were 
paid to the mortgagee and the mortgage was duly 
discharged. It appears that in the State of Chuda, 
m addition to the stamp and registration charges a 
'Chauth* that is, a kind of duty was payable to the 
State which was assessed on a percentage of the 
value of the property; it also appears that no 
transaction could be entered into without the sanc¬ 
tion of the State authorities. The conveyance deed 
consequently contains a statement to the effect 
that the property was assessed by the "Panchkyas" 
at a valuation of Rs. 6776/- which was fixed in 1928 
when the mortgage in favour of Laxmichand Bhag- 
wanji was created and that the same valuation was 
taken to be correct at the date of the transaction 
of sale and a 'Chauth’ assessed thereon. The 
Chauth’ having been paid Is also 
recited in the deed and there is also a further 
statement In the deed that the sanction of the 
authorities was duly obtained for the trans- 
£f U th^ r ecit«d that the Lekh 

thestit £1 l ? ^at is the docum ent of title from 
that, du * deU r ered to the purchaser. So 
that apparently this document of sale executed 

b . ef ° re the aw »rd decree of the decree- 

\ Pf rfec «y genuine document 

consideration which was paid to a mortgagee 
I J* 10 held a registered deed of mortgage In his 
/ favour. There is also no evidence that the mort- 
gagee had since the date of his mortgage i.e. 30 - 7-28 

that it mav^he nr?m for lts enforcement, so 
mat it may be prima facie assumed that mort 

was satisfied long ago. AlEfthe Sa^e o?S 
S i I s commoa ground, that the prooertv re 
KS ^.K^rch^d the sel- 

tinue in possession as a tenant KSchand ^ 
appears died somewhere in 1WM0 where! 

the P r T? y continued in poSekon of 
Ws widow Rambai. who has been examined in the 
ca “- She has admitted the execution of the rent 
note dated 13-3-42. It Is also In evidence thit 
prior to this rent note, two other rent notes were 
executed by her which are however not on the re- 

£2 ca£e> 85 lt ls that they 

were produced In prior execution proceedings 


against the judgmentrdebtor. Rambai further 
states that the judgment-debtor ceased to reside 
in tins property after the death of Kasturchand 
though she admits that both the father and sor. 
were members of a joint Hindu family. The judg¬ 
ment-debtor. it seems, was doing business in part¬ 
nership with a stranger during the life time of 
his lather who was also doing business. There is 
no evidence one way or the other whether this 
partnership business was a joint family concern 
There is no presumption in law that it was. The 
son, that is the judgment-debtor, had incurred 
certain debts and before the award decree in the 
present case was obtained, the judgment-creditor 
had filed several suits against him in the Bhavna- 
gar and Chuda Courts in the year 1939, 1941 and 
1942. These claims were consolidated in the 
award decree. These are the circumstances which 
were proved or admitted on the record of the case 
The decree-holder did not adduce any evidence to 
show that the judgment-debtor himself was re¬ 
siding in the property, so thar t there is only the 
evidence of the applicant and his witnesses parti¬ 
cularly Rambai that the property at the data of 
the attachment was in the latter’s possession under 
the rent note executed in favour of the present 
applicant. 

(2> So far as the transaction of the sale is con¬ 
cerned, the applicant's case is that Kasturchand'* 
daughter, i.e., the sister of the judgment-debtor was 
married to his brother Karsandas. Kasturchand 
was in need of money as he wanted to pay off the 
mortgage debt in favour of Laxmichand 3hagwanji. 
Kasturchand came to the applicant's father Manek- 
chand who was an Executive Engineer at Ahmeda- 
bad and requested him for help and it was agreed 
that the propery be sold by Kasturchand. The 
amount of Rs. 5,000/- was paid by the applicant's 
father Manekchand, although the conveyance was 
made in the name of the applicant, and as Kastur¬ 
chand was a ‘Vevai’ of Manekchand, he was per¬ 
mitted to remain in the property as a tenant on 
payment of rent of Rs. 6/- and after his death Ills 
widow was continued as tenant on the same terms 
Tile learned Civil Judge went elaborately into the 
question of the validity of the transaction of sale 
in favour of the applicant and came to the con¬ 
clusion that this transaction was sham and frau¬ 
dulent and without consideration. Consequently 
since the property descended to the judgment- 
debtor either as heir of his father Kasturchand or 
as survivor of the joint family and since his own 
mother was residing in the property, the prupertv 
should be considered to be in liis possession and 
liable to attachment in execution of the decree. 
The learned Civil Judge also came to the con¬ 
clusion that under the circumstances the rent note 
ky Rambai was bogus and sliam and that 
Rajnbal should be considered as to be in posses¬ 
sion on behalf of tire judgment-debtor. The Civil 
Judge relied upon various factors in coming to 
the conclusion that this transaction was fradulent 
and bogus made with the intention to screen the 
property from the creditors of Kasturchand. He 
states that no Lekh was obtained by the applicant 
from the State authorities after his purchase But 
the document itself says that the original' Lekh 

tr ““ feI 7 ed t ° purchaser and since the 
State had given its sanction to the transaction 
It does not seem material whether a fresh Lekh' 
from the State was necessary. In all nrobahilH^ 
the mutaUon of name must have foKwSi toe 
sanction of the transaction and the re*lctrntw! 
of the deed after the payment of 55* 
tn the form of 'Chauth • iw ul,® 1dues 
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learned Judge has also stated that the sale-deed 
was not got registered by the applicant himself; 
out it is in evidence that his younger brother Kar- 
sondas came to Chuda from Ahmedabad to 
the sale registered and one of the attesting wit¬ 
nesses who was also the writer of the deed, named 
Trambaklal, has been examined and he has de¬ 
posed to the due registration of the deed as also 
the execution of the rent note by Rambai. Botr. 
these documents were prepared by him. The 
learned Judge has also stated both the applicant 
and Kasturchand were merchants and no account 
book has been produced in the case to show any 
entries of payment. The learned Judge has also 
stated that the applicant himself has not paid the 
purchase price, but the payment by his father 
would be quite sufficient and good consideration. 
The learned Judge has also relied upon the fact 
that Hathoaa Vcro' i.e., some kind of tax was 
paid in respect of the property by Rambai; but 
again it is in evidence that Rambai paid the 
amount in the name of the applicant. So that 
ali tlie circumstances that the learned Judge has 
taken into consideration for the proof that the 
deed was sham and fraudulent are clearly capable 
of being satisfactorily explained. The learned Ad¬ 
vocate for the opponent decree-holder has further 
advanced an argument that because the original 
mortgage-deed has not been produced nor has the 
mortgagee been examined, it should be assumed 
that there was no proof of the existence of the 
mortgage which he has contended w T as itself a 
sham and bogus transaction, though created by a 
registered deed as far back as on 30-7-1928 and 
many years before the judgment-creditor obtained 
his decree. He has also pointed out some minor 
contradictions in evidence of the claimant and 
other witnesses and has strongly urged that con¬ 
sideration and bone fide nature of transaction have 
not been satisfactorily proved in the case; but his 
strongest argument has been that in a revision 
application it is not open to this Court to disturb 
the finding of the Lower Court especially as a 
remedy by way of a suit is available to the appli¬ 
cant. 

<3) Mr. C. N. Shah, the learned Advocate for the 
applicant on the other hand has urged that the 
learned Civil Judge has gone very much beyond 
the scope of the inquiry contemplated under O. 21, 
Rr. 58 to 61 and has decided the question of title 
and the validity of a solemn deed of conveyance 
executed with all the formalities prescribed by law 
and with the sanction of the State authorities and 
which was executed by the father of the judgment- 
debtor many years before the judgment-debtor in¬ 
curred his debts which ultimately resulted in the 
award decree. An inquiry in pursuance of O. 21, 
R. 58„ contemplated by the Civil Procedure Code 
is for the purpose of determining whether the 
property was at the date of the attachment m 
possession of the judgment-debtor or of some 
person in trust for him or in the occupancy of a 
tenant or the person paying rent to him or that 
being in the possession of the judgment-debtor at 
such time it was so in his possession not on his 
own account or as his own property but on 
account of or in trust for some other peison. or 
partly on his own account and partly on account 
of some other person. The Court is not entitled 
to go elaborately into the question of title ana 
adjudicate upon the validity of a deed executed 
which on the fact of it shows a valid and genuine 
transaction for a consideration which is staiea 
therein to be to have been paid for the discharge 
o? a prior mortgage also created by a duly regis¬ 
tered deed. The Court has come to the conclusion 
as a result of the finding as to the validity of this 
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transaction that the property should be deemed 
to be in possession of the judgment-debtor although 
the judgment-debtor was not residing in the pro¬ 
perty, and it was actually in the possession of his 
mother, who had executed the rent note in favour 
of the applicant. A number of rulings have been 
cited by both sides both on the question as to the 
scope of inquiry under O. 21. Rs. 58 to 61 and on 
the question as to when the High Court would in¬ 
terfere in exercise of its powers of revision under 
Section 115, C. P. Code. Mulla in his commentary 
on the Civil Procedure Code (11th Edition) at 
page 840, quotes a ruling of the Privv Council in 
the case of ‘SARDHARILAL v. AMBIKA PER- 
SHAD*. 15 Cal 521, wherein their Lordships of the 
Privy Council say; 

“The Code does not prescribe the extent to which 
the investigation should go; and though in some 
cases it may be very proper that there should 
be as full an investigation as if a suit were 
instituted for the very purpose of trying the 
question, in other cases it may also be the most 
prudent and proper course to deliver an opinion 
on such facts as are before the Court at the 
time, leaving the aggrieved party to bring the 
suit which the law allows to him.” 

The learned commentator further observes that 
rules 58 to 63 provide for a summary inquiry into 
possession as distinct from a thorough trial of the 
ultimate right. It is however impossible to sepa¬ 
rate altogether the quetsion of possession and of 
title. Thus if the judgment-debtor was in posses¬ 
sion , he may have been in possession as 
agent or trustee for another, and this has 
to be inquired into. To that extent the title may 
be part of the inquiry in a claim case, but no 
ultimate questions of title are intended to be 
thrashed out. The learned commentator quotes 
several cases that the Court should refrain from 
going into the questions of title, e.g., whether the 
transaction in question was a benami transaction 
or whether the judgment-debtor was holding the 
property in trust. He observes that the property 
must in such cases be released from attachment 
and the question of benami, trust of wakf should 
be the subjectrmatter of a suit as the Court has 
no power under these rules to decide whether the 
deed of transfer, trust or wakf is valid. If instead 
of determining the question of possession the 
Court deals into the question of title ^disposes 
of the application on the question. of tiUe. the 
order is open to revision under Section 115 of the 
C P Code. 

( 4 )’ I may refer to a few rulings on the point 
which in substance bear out the above commen¬ 
tary- of Mulla. The Calcutta High Court has 
consistently held that it is outside the scope 01 
inquiry In such proceedings for the Court to go 
into the questions of title and & «£**“*? 
made to the cases of 'HAMID ®AK^T MOZUM 
DAR v. BUKTEAR CHAND'. 14 Cal 617, SHEO 
RAJ NANDAN SINGH V. COPAL SURAN 

NARAIN SINGH', 18 Cal 290: I® 0 ™,£, RIi SJg 
PAUL & CO. v. HARENDRA NATH, AIR 
1937 Cal 639. and the latest ruling in the co*L 

•RELIANCE DEVELOPMENT AND ENWNECR 

ING LTD. V. BIIABANI CHARAN, AIR J 50 
Cal 342, where in a revision application, the 
set aside the order of the Subordinate Judge wjj e 
held that a certain transaction was oenam. 

Court observed: , . „ R « would 

"It is true that the words of O. 21, «• J 
suggest that the Court could go into J 
such as benami. But as I havei said he autho¬ 
rities of this and other Courts fmb^he invesh 

gating Court so to do. Tn. \ .* PP nTTVA SUN- 
came before me in the case of PROTIVA SUN 
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DARI v. RELIANCE BANK LTD.', 52 Cal W N 
56, in which I had to hold that the Judge in 
that case could not go into the question of the 
benarai nature of a transaction. In the judg¬ 
ment I have cited certain cases 01 the Patna 
High Court and of this Court and it is quite 
clear that this Court has over a considerable 
length of time consistently held that in a claim 
case the Judge cannot go into the question of 
benami. The learned Subordinate Judge in this 
case did go into this question and decided that 
the company was a mere benamidar ana that 
they did not hold the bricks on their own 
account of the true owner, the defendant." 

The Allahabad High Court in a well considered 
judgment in the case of ‘BACHULAL v. RAMDIN*, 
AIR 1939 All 117, held: 

"Rules 58 and 60 when read together make it per¬ 
fectly clear that the Courts duty in dealing with 
an objection under Order 21, Rule 58, is to con¬ 
centrate on the question of possession and to de¬ 
cide whether the judgment-debtor is in posses¬ 
sion of the property on his own account or on 
account of or in trust for some other person, if 
the Court finds that the property is in actual 
possession of some person other than the judg¬ 
ment-debtor, then it has to decide whether the 
possession is in trust on behalf of the judgment- 
debtor. The Court is not concerned with the 
question of title to the property and is, in fact, 
incompetent to consider and decide that ques¬ 
tion. The order of release or otherwise must be 
passed entirely on the finding on the question 
of possession." 

It was further held in that case: 

"Where a Court while entertaining an application 
under O. 21, R. 58, C. P. Code, enters into the 
question as to title instead of concentrating iu 
self on the question of possession, and disposes 
of the application with a finding on the former 
question, the Court acts with material irregularity 
wid the decision can be interfered with by the 
High Court. Its power to interfere is not pre¬ 
cluded by the fact that a remedy by way of a 
suit is open to the applicant under Order 21 
Rule 63, Civil P.C." 

b the decision of the Madras 
in the case of 'CYRIL GILL v. 

Am ,3311S “ Mi<l 
fjwssun ° nier 2i> Ruie 5s - civu 

quiries tavol^^aTecidra^o^e “IS 'as 

Sreviden^hSre 1 thTS 

rausfer n favour of the claimant is fraudulent 

the 

to ionow is by way of suit under o 21 p 
Civil Procedure Code" r 

an application under O. 2?, R ff 
was not satisfied with the bMg? 
claimant or of the sale in his favour The T«Vmr 
t?a S q» C A°i£ fc ** the case of TMAMDIN V MATHRA 

the questioner £5on L C ? n S ^ uld 
que6tIon « title or WemCorVte 


ment-debtor in transferring the property to the 
objector did not directly arise. The High Court 
inienered in revision where the lower Court had 
dismissed the objection of the claimant on the 
ground that the sale had taken place i-tter the 
institution of the suit in which the decree was 
Passed and therefore the sale was to defraud the 
deci-ee-holder. The Patna High Court in the re¬ 
cent case of -SM CHUNNI DEBI v. SM. ANNA¬ 
PURNA DAI', AIR (3li 1944 Pat 242 while referring 
to its earlier decisions as also to some decisions of 
the Calcutta High Court held: 

"Ln a proceeding under O. 21, Rr. 58 to 61, in 
order to determine whether the claimant is in 
possession of the property on his own account or 
on account of the judgment-debtor, it may be 
necessary to go incidentally to the basis of the 
claim put forward by the claimant. The basis 
of the claim may be alleged by the other side 
to be a benami transaction. But the Courts are 
expected to decide the question of possession 
upon a fair review of the oral and documentary 
evidence in the case, and they should consider 
the question of title only incidentally in order 
to assist them in weighing the contradictory evi¬ 
dence of possession which is adduced in’ the 
case on behaff of the parties. In every case real 
attempt should be made to decide upon the ques¬ 
tion of possession having in view all the .atten¬ 
dant circumstances and the decision should not 
be arrived at in such a way as to leave the ag¬ 
grieved party with the impression that the Court 
has dealt with the question of possession in a per¬ 
functory manner being carried away by mere 
surmises and conjectures." 

I may, however, refer to an earlier case of ‘ANAND 
PRASAD v. GOPAL DAS', AIR (14) 1927 Pat 316 
of the same Court strongly relied upon by the 
claimant’s Advocate wherein it was held: 

"The High Court will not interfere ordinarily in 
levision in a case where there is another remedy 
provided by statute but where it is quite clear 
that although purporting to deal with the ques¬ 
tion of possession the Court has really been 
considering the questions of benami, joint family 
and transfer in fraud of creditors or rather has 
been materially influenced by suspicions relating 
thereto, it is right that the High Court should 
interfere." 

The Rangoon High Court in the case of 'MAUKG 
BA HAN v. S. M. A. R. M. FIRM’, observes that 
the High Court will not exercise its revi- 
sional powers where an application under O. 21 . 
R. 58 is dismissed, there being an alternative 
remedy by way of suit. But in this very same ml- 

Sf of the same Hl = h Court 

PHOMON SINGH v. A. J. WELLS’, AIR (10 > 
1923 Rang 195 and (2) 'SOMASUNDARAM CHET- 
™R v. MA SHEW THIT, AIR (16) 1929 Rang 
152, wherein the High Court did in fact interfere 
where the lower Court had gone beyond the scope 
of inquiry under O. 21, Rr. 58 to 61. The Nagpur 
High Court in the case of 'SHEIKH MAHOMAD 
v. PANDURANG’, AIR 1929 Nag C6, relied 
upon by the Advocate of the decree-holder, refused 
to entertain a revision application where there was 
a definite finding of fact as to possession in an 
Inquiry under O. 21, R. 58, although the Court 
observed that; It should not go into the question 
of title as a finding as to title in a summary in¬ 
quiry is not binding on a Court in a regular suit 
brought by the aggrieved party, in that case how¬ 
ever the claimant claimed exemption from attach- 
ment of the property by reason of a partition 
and sale-deeds, which were effected only a few 

S25 M “^ e *K® the de «ee was passed. The Court 
held that the property continued to be In the 
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possession of the judgment-debtors. The learned 
Advocate for the decree-holder has also relied upon 
the case of 'RAM BEHARI v. BINDA PRASAD*, 
AIR 1941 Pat 394, wherein the High Court 
refused to interfere in revision with a decision of 
the lower Court that the gift deed was a colour¬ 
able transaction and was new mtended to be 
acted upon and therefore the objector was in 
possession without any title. It was observed on 
the facts found that the deed of gift which was 
executed in July 1938 was a colourable transaction, 
and that the judgment-debtor after the gift-deed 
continued to be in possession of the property so 
long as he was alive and that this transaction was 
entered into in order to put obstacles in the way 
of tiie decree-holders or to defraud them. In that 
case the execution proceedings were started on 
27/8/1938, i.e., just about the time of the alleged 
deed of gift. 


(5) From the study of the above case law, it 
appears to me to be well settled that what the 
Court has to consider in an application under O. 21, 
R. 58, is the question of possession and incidentally, 
in certain cases the question of title may be gone 
into; but it is not open to the Court to concentrate 
on the question of title and as a result of the 
decision thereon come to the conclusion about 
possession as has been done in the present case. 
The claimant is not expected in such an inquur 
to adduce full evidence as to title. Ordinarily, it 
will be enough for him to show that the property 
is not in the possession of the judgment-debtor 
or if it is in possession of the judgment-debtor or 
in possession of any third party it is on his account 
and in support of his possession it is permissible 
to rely upon his apparent title to the property 
as opposed to the real nature of the title. In this 
connection, I may refer to the remarks of the 
Madras High Court in the case of ‘DECCAN COM¬ 
MERCIAL BANK LTD. v. MOHMED NAWAZ 
KHAN’, AIR 1946 Mad 174, above referred to, 
wherein it was observed: 


“In such proceedings, the Executing Court is con¬ 
cerned only with the question of the possession 
of the property and should not and cannot em¬ 
bark upon enquiries involving a decision as to 
the real, as opposed to the apparent title to 
the property.” 

I am also In full agreement with the Rowing 
observation of Rankin. J., in the case <h NLJI- 
MUNNESSA BIBI v. NACHARADDIN, AIR 01 
1924 Cal 744 at p. 747: 


ultimate questions of trust are intended to be 

thrashed out.” 

In the present case, the claimant has in his favour 
the rent note executed by Bai Rarabai, who is in 
actual possession of the property. The property 
was transferred by her husband to the claimant 
as far back as in the year 1931. The apparent title 
is vested in the applicant. The judgment-debtor 
himself is not in actual possession of the property. 
Under the circumstances, it was beyond the powers 
oi the Subordinate Judge to adjudicate upon the 
real nature of the title of the applicant under the 
deed of conveyance and deciding that question 
against the applicant come to the conclusion that 
Rambai should be considered to be in possession 
of the property on behalf of the judgment-debtor, 
and therefore the property was liable to attach¬ 
ment. The approach to the question by the learned 
Judge was quite wrong when the apparent title 
along with the possession under the rent note was 
proved in favour of the applicant; the Court should 
not have entered into a lengthy inquiry and come 
to tiie conclusion as to the real nature of the 
transaction observing that the claimant had not 
adduced certain other pieces of evidence, which 
were available to him in support of his title. The 
claimant may very well say that he was not expected 
to do so, that this was a summary proceeding and 
it was enough for him to show his apparent title 
coupled with the fact of his possession held under 
the rent note by the person is actual physical 
possession of the property. Giving anxious 
consideration to the case, I think this is a fit case 
in which I should interfere under Section 115, C. P. 
Code, as the Court has exceeded its jurisdiction in 
going beyond the scope of inquiry contemplated 
under law. 

(6) I accordingly accept this revision application 
and set aside the order of dismissal of the appli¬ 
cation of the applicant under O. 21, R. 58, 0. P. 
Code. I grant this application and order that the 
propertv be released from attachment. Tlie appl.- 
cant will have his costs from the decree-hOider, 
the opponent No. 1, in this Court and in the lower 
Court. 

D d R Application OHoiced . 
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•■Now, Rr. 58 and 62 of O. 21, arc directed to give 
a means by which execution proceedings maj be 
made effective and not too closely entangled wKfa 
disputes between third parties and the clebtor. 
Provision Is made for Investigation of claims in 
a limited fashion. The scope of the enquiry be- 
ina confined, the investigation will not always 
be at all elaborate, and the Privy Council in the 
case already cited 15 Cal 521. have pointed out 
some times that investigation may well 
2 verJTughtindeed. Rules 60 and 61 prov.de 
Sr a Nummary investigation into possession and 
awin/t from a 'through trial of ultimate right 
it is impossible to separate altogether the ques- 
Uon onESon and title. Thus. If the Judg- 

T^BHAGWAN RAMANUJ DAS V. KHETAR 
MomnASSr 1 C W N 617; "HAMID BAKHAT 
v GRAND', 14 cal 617 & SHEORAJ 

NANDAN SINGH v. GOPAL SURAIN NARAIN 
STOGH"18 Cal 290. To that extent, the title may 
be part of the enquiry In a claim case, but no 


CHHATPAR J. 

Jeycliand Kamalshl. Appellant v. Mang Keshavjl 
Jina, Respondent. , 

Second Appeal No. 75 of 1951, D/- 19-12-1951. 

T. P. Act U8S2). S. 55(4) (b) - Suit to recover 
property sold — Decree — Form of — Declaration 
oj statutory charge. 

A Court while passing a decree in favour of the 
plaintiff to recover possession of the property sold, 
to him can also declare the statutory charge in 
favour of the vendors for tlie unpaid P^cliase 
money and also further order that the platnUJt 
should pay such amount ivithin a particular P«™“ 
and in default, the vendor could on 
Court fees on the amount o, tlie 
money, recover the amount by sale of the prop^ 

*'* <»> «« *”» 2(7 1 “S 

' Anno: T. P. Act. S. 55 N. 12 Pts. 6 to 8 

M p. Thakker, lor Appellant; T. V. Mehta, for 
Respondent. 
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Cases referred, to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

(’29) AIR (16) 1929 All 85(2): (111 Ind Cas 761) 

(Pr 3) 

(45) AIR (32) 1945 All 139: (ILR (1945) All 183) 

(Pr 3) 

(•32) AIR (19) 1932 Bom 247: (56 Bom 556) 

(Pr 1) 

(’13) 17 Cal WN 1161: (20 Ind Cas 325) (Pr 3) 
(’ll) 34 Mad 543: (3 Ind Cas 364) (Pr 1) 

('20) 43 Mad 712: (AIR (7) 1920 Mad 164) (Pr 3) 
(’47) AIR (34) 1947 Mad 92: (ILR (1947) Mad 397) 

(Pr 3) 

<*39) AIR (26) 1939 Nag 210: (ILR (1939) Nag 
636) (Pr 4) 

(’33) AIR (23) 1933 Rang 401: (147 Ind Cas 742) 

(Pr 3) 

( 37) AIR (24) 1937 Sind 198: (170 Ind Cas 791) 

(Pr 4) 

JUDGMENT.: This second appeal arises out of 
a suit for possession of a house situate at Ranpur 
Sorath District, sold to the plaintiff by the de¬ 
fendant for the sum of Rs. 700/- by a regular 
deed of conveyance, dated 7-5-1948. The defendant- 
respondent admitted the execution of the sale- 
deed but denied receipt of consideration, which 
according to his version was to be paid afterwards 
and pleaded that such consideration had not been 
paid by the plaintiff. In the pleadings the de- 
fendant had also contended that the sale-deed was 
obtained from him by fraud. But the plea merely 
amounted to this that the consideration promised 
to be paid had not been paid. The trial Court 
gave a decree to the plaintiff on the basis of the 
conveyance deed and without deciding the issue 
about the consideration remarking that If the 
defendant wanted he could file a separate suit for 
the money. The learned Judge of the trial Court 
relied upon a ruling of the Madras High Court 
fhe case of ‘VELAYUTHA CHETTY v. 

he?d V ^?t A ?h VAMr ’' 34 Mfld 543 * wh erein it was 
Sertv ^ T^fer of Pro- 

that vendee conveyance was 

sta\nt«™ t °v, POSSesS On aud th e vendor bad a 
statutory charge on the property for unpaid price 

to ft for possession by the vendee, 

?en P d^ P & a^ C g r toe fO b r a Ktf O th C0ndltl , 0Iial 0n 1116 
Against'tWs 8 dechion aD th e ° I defemlant ^fllS^rn 

wmm 

plaintiff to reS^poSeSSX favour of the 
to him also declared property sold 

of the vendors ^ toe m favour 

also further ordered thTtoe tEtaffir SUSS *** 
such amount within a paiScSS ^S ould J p ? y 
default, the defendanWendor?“S I1 5 eriod ^ ^ 
of Court-fees on toe amount atn? ™ £ ayment 
money, recover toe amounttoy ^ h £ , t? sideratlon 
to suit. Following this form 0 ?th P f ^ £f°£P rty 
in toe 'Bombay , 6 decree given 

Judge similarly passed a’decree i a*?™?™ 

Plaintiff, at the TSSSmSSASTi^^ 
favour of the defendant and Sly SSSt 1 * 
decree In his favour for toe amount of Rs%^o/ 


this decision the plaintiff has come in second ap¬ 
peal to the High Court. 

(2) I have heard Mr. Thakker the learned Ad¬ 
vocate ior the appellant at length. So far 
as the question of consideration is con¬ 
cerned, I have been led through the evidence on 
the point. There are, no doubt, circumstances 
in favour of each of the parties for and against 
tiie decision on this point. 'The learned Judge has 
considered the evidence and come to the conclu¬ 
sion that consideration had not passed; the parties 
are nearly related, the plaintiff being the son-in- 
law of the defendant. There is no 'Satakhat* or 
a preliminary contract for the sale, but the de¬ 
fendant had executed the conveyance deed 
straight off transferring title to the plaintiff. The 
learned Judge specially relied upon the evidence 
of a Vakil who had drafted the deed and accord¬ 
ing to his evidence, it was agreed that the con¬ 
sideration was to be paid after the sale-deed was 
executed and after possession was handed over. 
The learned Judge came to the conclusion that in 
fact no consideration had passed from the plain¬ 
tiff to the defendant, although such recital was 
made in the conveyance deed. This is a finding of 
fact, which is binding on me in Second Appeal. 

(3) As regards the form of the decree in such 
cases, there is difference of opinion between ihe 
Madras High Court, and other High Courts which 
is mentioned in the commentary of Mulla's Trans¬ 
fer of Property Act, Third Edition, at page 327. 
The Madras High Court has held that if the 
vendee sues to recover possession after the execu¬ 
tion of conveyance but before payment of price, 
the Court has no power to put him on equitable 
terms as to payment of price. In addition to the 
decision relied upon by the trial Court, two more 
decisions have been cited before me (1) the case 
Of ‘YELLA KRISHNA MMA v. KOTTIPALLI 
MALI*, 43 Mad 712 and (2) ‘R. T. RAMAYYA 
SERVAI v. R. SAMA AYYAR’, AIR (34) 
1947 Mad 92. These decisions have followed 
the earlier decision of the Madras High Court. 
The Calcutta, Allahabad and Rangoon High Courts 
have, on the other hand, held that in such cases 
the Court should pass a decree for possession con¬ 
ditional on payment of the purchase price and fix 
the time within which such purchase price should 
be paid and in default the suit of the plaintiff 
should be dismissed. These decisions are reported 
in 'NIL MADHAB v. HARAN PROS AD’, 17 Cal 
WN 1M1; ‘PRAN DEI v. SAT DEO*, AIR (16) 
1929 All 85.(2); ‘PEAREY LAL v. HUB LAL’ Am 

«£> 139 ^d -u TI v. M. P. M S ClS 

TYAR FIRM’, AIR (20) 1933 Rang 401 

Bombay High Court has laid down a 

case clted by learned 

District Judg e and referred to above. In effect 
the decision amounts to passing a decree both in 
favour of the plaintiff as also In favour of the de- 

rmee a 259 ff i’ remarks in tb «t case at 

page 2 o 2 of the report: 

"Strictly speaking, this is not Justified by the 

should file a separate suit. But 
as Baker, J., points out, tile questions In dis- 

52? hl i ve 811 ***“ de ddcd in this suit and toe 

r ? o* a separate plaint and the starting of a 

fresh litigation would cause unnecessary trouble 

a F- ms ~ --s is 

N«pur Hi 8h Court 3 in Wc£*V&j5l& 
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19M NagMl/' SrDHEL '' L HALKELAL '> A ® (26) lions before Che Commissioner, who rejected all 

(5, I .refer to follow the Bombay High Court ° f (2 to a7orapSftt fc onl 6 y 5 c^nfenUoTu^bv 

? C ihr D Sct W '°Judee tbe decree Mr. Thakkar lor the appellant is tSt the SasS 

A the District Judge only with this modification was not a workman as defined in Section 2 (1) (n> 

,hat the period oi four months mentioned therein oi the Workmen's Compensation Act because his 

snould begin irom ‘he date of this decree. Con- employment was of a casual nature and lie was 

sidering tne fact that the parties are nearly re- not employed for the purpose of the appellant's 

lated and there is conflict of decisions of different trade or business. Under the definition both the 

High Courts, I make no order as to costs of this qualifications are required to be fulfilled in order 

appeal, which is dismissed subject to the modifica- to exclude the person from the category of a 

tion mentioned above. workman, and it must be shown that his employ- 

V.R.B. Decree modified, ment was of a casual nature and further that lie 

_ was employed otherwise than for the purpose of 

the employer’s trade or business. This is in 

A. I R. 1952 Saurashtra 74 accord with precedent.. In TERIYAKKAL v. 

qiyA ii f 1 i Avn DAY! t AGENT. SOUTH INDIAN RAILWAY CO. LTD.’, 

onAn L. J. AND BAXI J. 58 Mad 804 it was held as follows; 

Popatlal Mayaram, Appellant v. Bai Lakhu **a person to be excluded from the definition, must 
Jeiha, Respondent. not only be one 'whose employment is of a 

First Appeal No. 42 of 1951, D/- 14-12-1951. casual nature* but also one 'who is employed 
Workmen’s Compensation Act (1923), S. 2 (1) otherwise than for the Purposes of the employer’s 

(n). and Sch. 2, Cls. (XVI) and (X) - Agricul- jjjj* or meiTS 125 

turist employing person to excavate old well to * S^Sner,” e "lore, £ 

increase water supply - Such employee killed u^ ure d men had been employed only for a few 
by fall of pipe which was being put up while at a time Wlll not of itself rem ove them 

working inside well — Employee held "Work- from the category of 'workmen'." 

* f h lS g 9 overned by C1 ' < XVI) and (2-b> The deceased was employed for the first 

aiso <-i. iaj oi £>cn. tjme on the day of Uie incident and his employ- 
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Popatlal Mayaram, Appellant v. Bai Lakhu 
Jeiha, Respondent. 

First Appeal No. 42 of 1951. D/- 14-12-1951. 

Workmen's Compensation Act (1923), S. 2 (1) 
(n). and Sch. 2. Cls. (XVI) and (X) — Agricul¬ 
turist employing person to excavate old well to 
increase water supply — Such employee killed 
by fall of pipe which was being put up while 
working inside well — Employee held "Work¬ 
man” — Case held governed by Cl. (XVI) and 
also Cl. (X) of Sch. 2. 


In order to exclude a person from the category ment was to last till water was struck, which was 
of a workman, it must be shown that his em- a matter of not more than two day's work. He was 
ployment was of a casual nature and further that therefore a casual employee. As for the second 
he was employed otherwise than for the pur- condition, Mr. Thakkar has urged that the appel- 


pose of the employer’s trade or business 


lant is an agriculturist who cultivates the land 


Where an aeririiltnrist eneaees a nprson to and that the sinking of the well or carrying on 
eZtl an olfwel! t?hS oj the 

nerTnn *° r irr ^ti°n. th . e tton is noT correct because admittedly the appel- 

person so engaged though a casual worker is lant jj ra j S i n g irrigated crops on the land and had 
employed for the purposes of the employer’s already a weU for the purpose, and it was because 
business and is a workman within the meaning the supply of wator was inadequate that he started 
of the Workmen’s Compensation Act. this bor ing operation. An adequate supply of water 

If while such a person is working actually was a vital need for the purpose of his agriculture, 
inside the well which is more than 20 feet deep He needed the water for irrigating his crops so 
a pipe which was being put up falls and the that he might realise a greater yield of crop and 
worker is killed, the case is covered by Cl. XVI thereby earn greater profit. Therefore the work 
and also X of Sch. 2 of the Act. on which the deceased *™ p '°>?, d 

The expression ‘pipe-line’ in Cl. (X) need j^held beseemed to be 

not necessarily be confined to surface pipe-line, o workman 

like water or gas mains or oil pipe-lines; it may deceased was employed in a capacity 

as well cover pipes sunk in the earth. sp S fl $ in schedule II. Clause <xvi>, viz., in the 

2a, 3) xon pvrftvation. The bottom of the well 


wen cover pipes sunK in tne earth. - ^ m n , clause (xvi), viz., in the 

A w . , r .. (Prs^a, ^) making an excavation. The bottom of the weii 

Anno: Workmen s Compensation Act, S. 2 (1) " admittedly more than twenty feet deep, but 

(n), N. 3; Sch. 2, Cl. (X) N. 1. it ^ con tended for the appellant thatthe depth con- 


M. P. Thakkar proxi, for M. U. Shah, for templated in Clause (xvi) is the depth of the actual 

Appellant; A. R. Baxi, amicus curiae, for Res- excavation, and that the depth of the well wmen 

pondent. was already in existence cannot be taken into 

Case referred to* account for the purpose. On the other hand, 

reierrea io. h appeared amicus cunae for the res- 

(’35) 58 Mad 804: (AIR 1935 Mad 721) (Pr 2a) that having regard to the 

SHAH, C. J.: This is an appeal from an order of WO rds "employed in the making of any excavation , 

the Commissioner for Workmen’s Compensation. the entire depth from the surface of the earth 

The facts found are that the appellant Popatlal the lowest point should be reckoned. As the poin 

Mayaram has a ‘wadi* which he cultivates and in ^ not material for our decision, wo do not pro- 

which he raises irrigated crops and that the old to decide it, and it is sufficient to note in* 

well in the wadi did not have a sufficient water even if the twenty feet were to be counts 1 

supply and so boring operations were being carried the bottom of the well, two pipes had al^aay th 

on in the well by the appellant for which Khima sunk i n the ground and the third pipe was in. 

Parbat, the deceased husband of the respondent., process of sinking when this incident & than 

was employed by him as a labourer. While the obviously the depth of these pipes was m 

operations were in progress and Khima was actu- twenty feet and the requirements or ui 

ally working inside the well, a pipe fell on him from are therefore complied with. Clause W o 

above as a result of which he died within two or dlde n also applies because the G .J~V np w T x ie 

three hours. In rep^y to hLs widow's claim for ployed in the construction of a pipe-une. i 

compensation, the appellant raised several con ten- expression 'pipe-line’ need not necessarily oe i 
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fined to surface pipe-line, Lfce v.ater or gas mains 
m-oil pipe-lines and it may as weU cover pipes sunk 
in the earth. The deceased was therefore properly 
held to be a workman under Section 2 (1) (ni of 
the Act We, therefore, confirm the Commissioner’s 
order and dismiss this appeal with costs. 

(4) BAXI, J.: I agree. .. . . 

XQD' Appeal dismissed. 
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' State v. J. B. Solanki. Opponent. 

Criminal Ref. No. 34 of 1951, D/- 11-12-1951. 
(a) Factories Act (1948), S. 106 — Inspector 
of factories filing complaint of an offence under 
S. 79 on receipt of an information from a work¬ 
man — Complaint dismissed for absence of com¬ 
plainant — Second complaint on same facts 
filed more than three months after date of pre¬ 
vious complaint is barred under S. 106 as the 
complainant must be regarded to have know¬ 
ledge of the commission of the offence when he 
filed the first complaint. • (Para 5) 


of some misunderstanding and requested the learn¬ 
ed Magistrate to readmit the complaint which was 
sent along with the latter. The opponent raised 
objections against the Court's jurisdiction to take 
cognizance oi this second complaint. He submitted 
that the second complaint was not competent under 
S. 100 ol tile Factories Act as it was filed more 
than three months after the date on which the 
commission of the offence came to the Inspector's 
knowledge. The opponent further submitted that 
the order of the Magistrate in the Criminal Case 
No. 95 ol 1951 discharging him on the ground of 
the complainant's absence amounted to an acquit¬ 
tal and therefore the Court had no jurisdiction to 
take cognizance of the second complaint on the 
same facts. 

(3) The learned Magistrate overruled the oppon¬ 
ent's objection that the complaint was made be¬ 
yond the time prescribed by S. 106 of the Act. 

(4) The opponent moved the learned Sessions 
Judge to make a reference to this Court against 
the learned Magistrate's order and this reference 
has accordingly been made to us by the learned 
Judge. He recommends that the order of the 
learned Magistrate should be set aside. 


(b) Criminal P. C. (1898). S. 403 — Acquittal 
— Offence under S. 75 (1), Factories Act — 
# Order of discharge for absence of complainant 
amounts to acquittal. 

An offence under S. 79, Fatcories Act, 1948, 
being punishable with three months imprison¬ 
ment is triable as a summons case. Hence 
where a Magistrate discharges the accused 
against whom a complaint in respect of an 
offence under S. 79, Factories Act has been filed, 
for absence of the complainant, the order of dis¬ 
charge even if passed under S. 259, Criminal 
P. C. amounts to an acquittal and therefore a 
second complaint on the same facts is barred 
under S. 403, Criminal P. C. (Para G) 

Anno: Criminal P. C., S. 403, N. 8. 

A. R. Bakshi, Advocate-General with B. R. 
.^osm, Assist. Government-Pleader, for The 
otate. 


^is is a reference from the Sessio 
•Juage, Central Saurashtra, recommending that t 

^ Flrst Cla5S Ma &is tra te, Rajkot, refv 
mg the opponents application for dismissing t 

be set aslde * Inspect 
Dlainf ^K5’ ?***$£ Saurashtra. received a coi 
P lft ™" ( a workman employed in the facto 
in which the opponent Is the Manager to the elTc 
that he was discharged, from service on 23 - 10 - 
after one month's notice. This workman « 
ployed from 13-10-49. He was dlsch^ged wLo 
paving been paid the annual leave warns due 

♦hi 8 '**™ I W stor P referr ®d a complaint agair 
f °/ ““‘ravening the provisicms 
S. 79(1) of the Act. This complaint was reeist* 
ed as Criminal case No. 95 of 1951 In the learn 
Magfcitrates Court. The complaint was filed ' 
25-1-61. The case was fixed for hearing on 13-4 

but the complainant did not appear onrttu davli 
the learned Magistrate passed the orderpurK 
to discharge the opponent under s. 259 cK 

(2 > The Inspector filed a fresh complaint befc 

Ma ll^ rate io F , the sa® 6 Offence on the sar 
facts. This complaint was filed on 17th Mav 19' 
Aloi^ with his complaint the Inspector address 
a letter to the learned Magistrate wherein ref« 
ence was made to the previous case No. 95 of IS 
f S™ 8 ? opponent. The Inspecor stated thei 

in that the previous case was dismissed on accou 


(5) We agree with the learned Judge’s recom¬ 
mendation. The Inspector had knowledge of the 
commission of the offence on 25th January 1951 
when the first complaint was filed. The learned 
Magistrate observes that the Inspector was not in 
possession of the full particulars from which he 
could conclude that the offence was committed. 
The opponent had not supplied ’he particular* 
which the Inspector was demanding. In the ab¬ 
sence of these particulars the Inspector could not 
in the opinion ol the Magistrate be deemed to have 
decided that an offence was committed. The learn¬ 
ed Magistrate also argued that the Inspector could 
not be deemed to have knowledge of the commis¬ 
sion of the offence merely because he preferred the 
complaint on a previous occasion on receipt of in¬ 
formation from a workman. We do not agree with 
this reasoning. The Inspector must be regarded as 
having knowledge of the commission of the offence 
latest by 25-1-51 when he filed the complaint 
against the opponent. The Inspector himself re¬ 
quested the First Class Magistrate to admit the 
complaint on the ground that the former complaint 
was dismissed on account of some misunderstand¬ 
ing. It was never his case that he had no know¬ 
ledge of the commission of the offence when he 
filed the first complaint. If indeed he were to 
make out such a case, he would lay himself open 
to the charge of having filed a complaint without 
proper information. He might go on making in¬ 
quiries but that does not affect the main fact that 
he came to know of the commission of the offence 
on 25-1-51, when he filed the first complaint. We 
therefore hold that the second complaint was filed, 
more than three months after the complainant 
came to know of the commission of the offence and 
therefore under S. 106 of the Factories Act the 
learned Magistrate had no jurisdiction to enter¬ 
tain the same. 


(6) The offence under S. 79U> ot tne Factories 
Act is a summons case. The punishment prescrib¬ 
ed for contravening the provisions of that Section 
is three months imprisonment and a fine. The 
order of the learned Magistrate discharging the 
opponent on the ground of the complainant's ab¬ 
sence therefore amounted to an acquittal under 
S. 247, Criminal P. C., even though the Magistrate 
may purport to describe his order as an order of 
discharge under S. 259. The previous order of the 
Mapsirate therefore operated as an acquittal and 
was a bar to the fresh ivuspmHAn 
u the opponent on the same facts under S. 403 
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Criminal P.C. The learned Magistrate nad there¬ 
fore no jurisdiction to take cognizance of the second 
compalint on Uns ground also. 

(7) Tile reference is accepted. The order of the 
learned Magistrate is set aside and the complaint 
is ordered to be dismissed. 

(8) SHAH, C. J.: I agree. 

K.S. Reference accepted. 
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SHAH C. J. AND BAXI J. 

State v. Sukhlal Kunverji and others, Ac¬ 
cused-Respondents. 

Criminal Appeal No. 95 of 1951, D/- 31-1-52. 


(a) Bombay Prevention of Gambling Act (IV 
(4) of 1887), Ss. 6 & 7 — Issue of special war¬ 
rant — Grounds for — Warrant issued merely 
on the ground that gambling was going on in 
certain house — Warrant is defective. 


Section 6 of the Act must be construed strictly 
because S. 7 gives to an arrest and seizure under 
it an operation different from that of the gene¬ 
ral presumption of innocence in criminal cases. 
The complaint envisaged by the proviso to S. 6 
is a complaint that the house, room or place 
to be entered into is used as a common gaming¬ 
house, and the Magistrate has to be satisfied 
that there are good grounds to suspect that it is 
so. Where the complainant did not complain, 
nor was the Magistrate who issued the special 
warrant satisfied that there were good grounds 
to suspect that the house of accused was used as 
a common gaming-house, and the only satis¬ 
faction he had being that gambling was being 
carried on in the said house, the warrant is 
defective. In such a case no presumption under 
S. 7 can arise and it will be for the prosecution 
to establish by evidence in the ordinary way 
that on the facts proved the accused were guilty 
of the offences charged. (Para 2) 

(b) Criminal P. C. (1898), S. 242 — Whether 
non-compliance with section is irregularity or 
illegality (Quaere). 

(Quaere): Whether omission to ask the ac¬ 
cused if he has any cause to show why he should 
not be convicted, amounts to an irregularity or 
an illegality and if the former whether a retrial 
should be ordered on that ground. (Para 4) 

Anno: Cr P. C.. S. 242 N. 8. 

A. R. Baxi. Advocate-General with B. R. 
Joshi, Assistant Government-Pleader, for the 
State; H. I. Bhatt, for Respondents. 


Case referred to: 

(’07) 9 Bom L R 695: (6 Cri L J 60) (Pr 2) 
SHAH C. J.: This is an appeal against the acquit^ 
tal of the respondents, of whom respondent No. I 
was charged under Sections 4 and 5 of the Bombay 
Prevention of Gambling Act, and the remaining 
respondents were charged under Section 5 of tne 
said Act. The Police Sub-Inspector of Surendrana- 

gar obtained a special warrant uncier ^f ectl .° r r 5. n 6 
of the Act from the First Class M^strate, 
Surendranagar, and on the strength there f 
entered the house of accused No. 1 on the night 
between the 9th and 10th September 1950. All 
the accused were found in a room on the hist 
floor of the house squatting on the ground. m a 

circle with three cards lying in lro ^ 
them, and with loose coins lying on the floor, on 
the search of their persons they were found to 
have moneys with them. The accused were ar¬ 


rested and were subsequently prosecuted for the 
offences. The learned Magistrate held 
.hat the cards and the moneys were instruments 
of ganung, that they were seized under a legai 
warrant under Section 6 and that a presumption 
arose under Section 7 of the Act that the house 
was a common gaming-house and that the ac¬ 
cused were present, there for the purpose of gam¬ 
ing. He, however, held that the presumption was 
sufficiently rebutted by the accused by showing that 
a ‘Mela' (fair) was being held on Shravan Vad 11. 
12 and 13 at Joravamagar, and that gambling was 
customary on these days. The learned Magistrate 
also found that the house of accused No. 1 was 
opposite the Police Chowki in the Bazar and that 
a policeman always used to sleep on a bench near 
the 'deli* of the said accused and therefore the 
probability was that ail the accused were playing 
an innocent game of cards with stakes, and in this 
view the learned Magistrate acquitted all the 
accused. 


(2) Tnc first question for consideration in this 
appeal is whether the warrant on the authority of 
which the Police Sub-Inspector entered the house 
of accused No. 1 was a legal warrant because the 
presumption under Section 7 will arise only if 
the entry was on the authority of a legal warrant. 
The proviso to Section 6 says that no officer shall 
be authorised by special warrant unless the Magis¬ 
trate concerned is satisfied, upon any complaint 
made before him on oath and upon making such 
inquiry as he may think necessary, that there are 
good reasons for suspecting the said house, room 
or place, to be used as a common gaming-house. 
Now the complaint, Exhibit 4. made by the Sub- 
Inspector to the First Class Magistrate of Suren¬ 
dranagar says that gambling was being carried on 
in tile house stated in the margin and that a 
search warrant be therefore issued. The statement 
on oath made by the Sub-Inspector merely says 
that what is stated in his report was true and the 
order of the Magistrate is that having regard to 
the Sub-Inspector’s statement on oath, he con¬ 
sidered that it was proper to issue the warrant and 
therefore he ordered that the warrant be issued. 
The complaint envisaged by the proviso to 
Section 6 is a complaint that the house, room oi 
place to be entered into is used as a common 
gaming-house, and the Magistrate has to be satis¬ 
fied that there are good grounds to suspect.that 
it is so Now here the Sub-Inspector himself did. 
not complain that the house of accused No. 1 was 
used as a common gaming-house. His complaint 
merely was that gambling was going on in the 
house which does not necessarily mean that the 
house was being used as a common gaming-house; 
nor does the Magistrate's order indicate ‘hat he 
had reasons to suspect that the house was being 
used as a common gaming-house. The Gujarati 
rendering of the words 'common gaming-house is 
■Jugarkhana', and that is also the expression used 
in the warrant Exhibit 2 itself. It is one thing to 
say that in a particular house gaming isgolng 
on and it is another thing to say that the said 
house is a common gaming-house. There is a wo 
of difference between the two and if 
Inspector wanted to arm himself with.a special 
warrant. It was quite necessary that he shouW have 
complained in a precise manner; 
was essential that the Magistrate should have b 
satisfied that there were grounds to^ suspect that 
the said house was being used « a common 5 
ing-house and not merely that the gamo s 
being carried on in the said house. 
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irpnpral presumption of innocence m criminal 
('EMPEROR v. KAITAN’, 9 Bom L R 695.) It 
rakes a presumption in favour of the prosecution, 
vnr that the house, room or place is used as a 
common gaming-house and that the persons found 
therein were then present for the purpose ctf 
craming, although they may not be seen gaming 
actually and it casts the onus on the accused to 
prove the contrary. The warrant here is defective 
inasmuch as the Sub-Inspector did not complam, 
nor was the Magistrate satisfied that there were 
(rood grounds to suspect that the house of accused 
No 1 was used as a common gaming-house, the 
only satisfaction he had being that gambling was 
being carried on in the said house. In the circum¬ 
stances no presumption under Section 7 can arise 
and it will be for the prosecution to establish by 
evidence in the ordinary way that on the facts 
proved the accused were guilty of the offences 
charged, viz., that accused No. 1 was keeping 
a common gaming-house and that he and the re¬ 
maining accused were found gaming in a common 
gaming-house. There is no evidence that 
the house of the accused was a common gam¬ 
ing-house and the mere find of playing cards or 
loose coins lying on the floor or even of moneys 
in the pockets of the accused will not necessarily 
imply that they were gaming in a common gaming¬ 
house. That fact has to be proved by positive 
evidence which is lacking in the case. The ac¬ 
cused were therefore entitled to be acquitted on 
this ground. 

(3) The Advocate-General has urged that in case 
the presumption arose under Section 7, and the 
onus lay on the accused to prove that they were 
not gaming in a common gaming-house or were not 
there for the purpose of gaming, then the same 
has not been discharged by the accused. In the 
view we are taking, the question is merely acade¬ 
mic, but we must observe that the learned Magis¬ 
trate’s appreciation of the evidence on this point 
is erroneous. It is true that Sravan Vad 11, 12 
and 13 are Jain Holidays and that a fair is held 
at Joravamagar on these days, and it may even 
be true that these fairs are similar to those held 
in Wadhwan City on Sravan Vad 8. 9 and 10, but 
there is nothing in the evidence of defence wit¬ 
ness Dr. Shantilal Nagardas, on whose evidence 
the learned Magistrate has principally based his 
finding, to say that gambling is customary at Jora¬ 
vamagar on Sravan Vad 11, 12 and 13 and that 
Jains and others indulge in it. In the absence of 
such evidence, the learned Magistrate was not 
right in treating it as a circumstance rebutting 
the presumption. 

(4) There is another procedural defect in this 
case to which we must refer. The case was tri¬ 
able as a summons case and under S. 242 Criminal 
Procedure Code, when the accused appears or 
is brought before the Magistrate, the particulars 
of the offence of which he is accused are to be 
stated to him, and he is to be asked if he has 
any cause to show why he should not be convicted, 
though tt is not necessary to frame a formal 
I charge. If he admits that he has committed the 
offence of which he is accused, his admission is to 
be recorded as nearly as possible In his words, and 
if he shows no sufficient cause why he should not 
be convicted, the Magistrate may convict him. It is 
only when the Magistrate does not convict the 
accused or if the accused does not make an ad¬ 
mission, the trial is to be proceeded with. The 
learned Magistrate has here pot asked any of 
|the accused at the beginning of the trial, and there 
Is thus a serious lacuna In the procedure. However 
in the view we are taking on the other aspects of 
ithe case we need not consider whether this 


Bbagat Sure v. State (Baxi J.) Saurashtra 77 

amounts to an irregularity or an illegality and if| 
the fonner whether a re-trial should be ordered on 

lh S,?rie reasons stated in paragraph two 
above, we confirm the order of acquittal and dis¬ 
miss this appeal. 

(6) BAXI, J.: I agree. 

q M j Appeal Qismissea. 
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SHAH, C. J. AND BAXI, J. 

Bhagat Sure and others, Applicants v. State. 

Criminal Misc. Appln. No. 61 of 1951, D/- 
21-1-1952. 

Cattle Trespass Act (1871) (as adopted in Sau¬ 
rashtra), S. 12A — Order under, without giv- 
ing opportunity to owners of cattle of being 
heard — Order is without jurisdiction. 

The section requires the satisfaction of the 
Mamlatdar or the Mahalkari as to the likely 
damage of crops or disobedience of order as a 
condition precedent to making an order of re¬ 
moval of the cattle or imposing a fine for dis¬ 
obedience of the order. This satisfaction can 
only arise if the Mamlatdar or the Mahalkari 
gives the owner of the cattle an opportunity 
of being heard before making the order. Orders 
passed under the section ex parte against the 
owners of the cattle are without jurisdiction 
and cannot be sustained. (Para 4) 

V. G. Hathi, for Applicants; A. R. Bakshi, 
Advocate-General with B. R. Joshi, Assistant 
Government Pleader, for the State. 

BAXI, J.: The applicants have prayed for a 
declaration that Section 12-A of the Cattle Tres¬ 
pass Act (1 of 1871), as adapted in Saurashtru was 
void and 'ultra vires’ of the Constitution. They 
furher prayed that the order of the Mamlatdar, 
Kundla Mahal, imposing a fine on them under that 
section was null & void and without jurisdiction. 

(2) The applicants Nos. 1 to 5 are shepherds and 
the applicant No. 6 is a Rabari. All of them re¬ 
side in Kundla and own cattle or sneep Two 
orders have been passed against them by the Mam¬ 
latdar under Section 12-A of the Cattle Trespass 
Act. The first order is dated 21-8-1950, directing 
the applicants and other persons named therein 
to go away with their cattle beyond 20 miles nom 
Kundla. They were further informed that in case 
of disobedience of the order, they would be liable 
to a fine not exceeding Rs. 1,000/-. Tire applicants 
did not remove the cattle as directed bv this ordef 
and the Mamlatdar issued a second order dated 
28-9-1950/10-10-1950. (Ex. 3.) This order recites 
that many cultivators of Kundla had applied to 
the Mamlatdar to make proper arrangements to 
prevent the shepherds of the village from damaging 
their crops. Upon receipt of that application they 
were ordered to go away with their ccdtic beyond 
20 miles from Kundla under Section 12-A (1) of 
the Cattle Trespass Act. The shepherds had not 
obeyed the orders and consequently the people of 
the village gave another application, dated 18-8-1950. 
Orders were passed against the applicants and 
others which have already been referred to above 
(Ex. 2). The applicants had again neglected to 
carry out the orders contained In Ex. 2 and were 
damaging valuable crops of the cultivators. Each 
of them was therefore fined Rs. 300/-. 
They were further informed that if they 
did not remove their cattle within 8 day* they 
would be forcibly removed with the aid of the 
The ?PP llcants Preferred an appeal to the 
Collector against this order. The Collector con- 
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firmed the Mamlatdar’s order directing them to 
remove the cattle but reduced the fine to Rs. 200/-. 
They preferred a second appeal against the Collec¬ 
tor's order to the Revenue Commissioner who con¬ 
firmed the order and dismissed the appeal The 
preseat petit,, m is .1 gains l the Mamlaidars order 
as modified and confirmed by the Collector and 
Revenue Commissioner. 

(3» The Indian Cattle Trespass Act of 1871 has 
been applied with certain amendments to Saurash- 
tr^ by ir.e Saurasht'a Ordinance LXI of 1948. 
Section 12-A has been added to the original enact¬ 
ment by t:r* Ordinance. The learned Advocate lor 
the applicants urg^d <t number of objections against 
the legality of the section itself. For instance, he 
uiged that the app'icants were permanent residents 
of Kundla and had a fundamental right to five 
there and carry on the profession of graziers of 
cattle, sheep and goats in Kundla. It was sub¬ 
mitted on their behalf that the section imposed an 
unreasonable restriction on this fundamental right 
by empowering the Mamlatdar to o r der them to 
remove their cattle from Kundla, The learned 
Advocate-General contended that the applicants 
had no fundamental right to graze the cattle on 
Government land and if any such fundamental 
right existed, the enactment imposed a 
reasonable restriction on the exercise of 
that right in the interests of the general public. 
The section was therefore saved by Article 19 (5) 
and (6) of the Constitution. 

(4) We think that it is not necessary to go into 
the question of the constitutional validity 
of the impugned section because in 
our opinion the order of the Mamlatdar 
cannot be sustained on another ground. Section 
12-A of the Act empowers the Mamlatdar to order 
certain persons to remove or cause to be removed 
their cattle to a specified place or place.? and pres¬ 
cribes the consequences of disobedience of the 
order and the manner in which the order would be 
enforced in case of disobedience. The relevant 
portion of Section 12-A (1) is set out below: 

“12-A (1) If a Mamlatdar or Mahalkari is satisfied 
that the cattle of any person whether a resident 
of the Taluka or Mahal under his Jurisdiction or 
not, possessing more than twenty heads of cattle 
are likely to damage the standing crops or grass 
on any agricultural land or grazing ground, as 
the case may be, he may by a special or general 
order direct that the owner of such cattle shall 
within a period specified in the order remove or 
cause to be removed all or any of Ins cattle to 
such place or places within or outside the State 
as may be specified in the order." 

Sub-section (2) authorises the Mamlatdar to en¬ 
force obedience of the order by directing a Police 
Officer not below the rank of a head constable to 
remove the cattle. By Sub-section (3) the M&mlai- 
dar or the Mahalkari is empowered to impose a 
fine upto Rs. 1.000/- if he is satisfied that the 
order issued by him is contravened by any owner 
or keeper of the cattle. These provisions contain 
penal provisions of a drastic nature involving loss 
of property and forcible removal of the appucants 
cattle involving them to great hardship and 
ary lass. It is, therefore, very essentia) that 
the Mamlatdar or the Mahalkari shou.d ooserve 
the rules of natural justice before making oruers 
under this section. Sub-section (1) requires that 
the Mamlatdar or the Mahalkari should be satis¬ 
fied" that the cattle are likely to cause dama 5£ 
Similarly Sub-section (3) which authorises him to 
impose a fine also requires that the Mamlatdar or 
.Mahalkari should be “satisfied" that b* order ‘ hss 
been contravened. The section theretore requires 
Ithe satisfaction of the Mamlatdar or the Manai- 
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kari as a condition precedent to making an order 
of removal of the cattle or imposing a fine lor dis¬ 
obedience of the order. This satisfaction can only 
arise if the Mamlatdar or the Mahalkari gives the 
shepherds an opportunity of being heard before 
making the order. The Mamlatdar docs not ap¬ 
pear to have given that opportunity to them. It 
appears that the Mamlatdar at first received an 
application from the cultivators against the owners 
of the cattle generally whereupon he made a 
general order addressed to all Rabaries, shepherds 
and other owners of cattle informing them that he 
had received an application from the cultivators com¬ 
plaining that their cattle were damaging crons and 
directed them to take their cattle into hills within 
8 days. They were further informed that in case 
of disobedience of the order the persons disobeying 
it will be liable to pay a fine upto Rs. 1,000/- under 
Section 12-A of the Cattle Trespass Act. This erder 
is dated 27-7-1950, and was passed by the Mamlat¬ 
dar without hearing any one. Against this order 
however certain shepherds gave an application 
dated 31-7-1950 by which they denied that their 
cattle caused any damage to the crops, undertook 
to obey the Government’s instructions with regard 
to the keeping of their animals and requested the 
Mamlatdar to withdraw his order. The Mamlat¬ 
dar referred this application to the Talati for 
necessary action by his endorsement dated 23-8- 
1950. We do not know what action the Talati took 
on this application. But we find that the cultiva¬ 
tors gave another application, dated 18-8-1950, upon 
which the Mamlatdar passed his order dated 21-8- 
1950, Ex. 2. 

Tile learned Advocate-General arguc-d that by 
accepting the representation from the shepherds 
against the first order the Mamlatdar had given 
them an opportunity to make a representation 
against the order. This argument cannot be 
accepted. The Mamlatdar merely transmitted the 
papers to his subordinate and did not apply his 
mind to the shepherds' representation nor did he 
enquire whether the complaint against them was 
well-founded. When the cultivators made the 
second application dated 18-8-1950, reminding the 
Mamlatdar of their previous application and his 
orders thereon, he promptly issued the order (Ex. 2) 
directing the applicants and some others to temove 
their cattle on pain of being fined for disobedience 
of the order. The second application made speci¬ 
fic allegations against certain persons by name and 
it was his duty to give them an opportunity to 
refute the allegations If they so wished. But he 
did not do so. This was wrong, particular.y be¬ 
cause in the previous application the shepherds 
had specifically denied the allegations of damage 
and that application was yet awaiting disposal by 
the Mamlatdar. We are satisfied under the cir¬ 
cumstances that in making ‘ex parte ordeis against 
the applicants for the removal of their catUe and 
imposing a fine upon them the Mamlatda. acted 
without jurisdiction and his orders cannot be . us- 

tained as his proceedings were ^ ntl ^/ v o ^° M low 
the rules of natural justice. We there foie allow 
the piescnt petition and declfre that the or ^er 

the Mamlatdar (Ex. 2) directing the applicants to re¬ 
move their cattle and imposing fines upon them 
(Ex 3) are without jurisdiction and duect th 
opponents, not to execute these order. The Jjfg 
ponents shall pay the applicants co,'ts of 
petition. 

(5) SHAH, C. J : I agree. 

G.M.J. 


petition allowed. 
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CHHATPAR J. 

Mahendrasinhji, Appellant v. Abdul Yali, 
Respondent. 

Second Appeal No. 34 of 1951, D/- 30-11-1951. 
Contract Act (1872), S. 25 (3) — Agreement 
to pay time-barred debt in consideration of fur¬ 
ther loan, is not void. 

A mere acknowledgment of liability in res¬ 
pect of a time-barred debt signed by a debtor 
without a promise to pay is not sufficient for the 
purpose of S. 25 (3) of the Contract Act. AIR 
1949 Nag 229, Ref. , 

An agreement which is made for considera¬ 
tion does not come within the purview of the 
principle of S. 25. Thus an agreement to pay 
a time-barred debt for consideration (such as a 
further loan) which need not be adequate, would 
be perfectly valid and would amount to a con¬ 
tract under S. 2 of the Contract Act and enforce¬ 
able at law. Such an agreement does not fall 
under S. 25. AIR 1943 All 63, Ref. (Para i) 
Anno: Contract Act, S. 25 N. 10. 

J. J. Trivedi, for Appellant; K. M. Chhaya, 
for Respondent 
Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’10) 5 Ind Cas 418 (All) (Pr 2) 

(’23) 21 All L J 446: (AIR 1923 All 590) (Pr 2) 
(’29) 1929 All W N 1279 (Pr 2) 

(’32) 53 All 963: (AIR 1932 All 199) (Pr 2) 

( 35) 57 All 434: (AIR 1935 AU 129) (Pr 2) 

( 36) 58 All 382: (AIR 1936 All 160) ( Pr 2) 

(43) AIR 1943 All 63: (ILR (1943) All 171) 

(’49) AIR 1949 Nag 229: (ILR (1948) Nag 639) 2) 

(’21) 6 Pat LJ 121: (AIR 1921 Pat 29) ( (Pr f) 
JUDGMENT: This Second Appeal arises out of 
t med by the appellant for recovery of Rs. 
476/- due on a Khata executed by the defendant 
respondent along with an amount of Rs. 5-7-0 as 

tbe total of Rs. 481-7-0. The 
translation of the Khata is as under: 

&Sk n su°di wi bdu i VaU for S*™' 31 2 °02 

Karatak Sudi, 10th Wednesday, dated 14-11-1945. 

Crerifc * Debit. 

Rs. 312-8-0 Cbaitra FU A r ,su t„ , 

Vadi St 2002 hn a a In wor< * 3 • ru P ees four 

’ bt. 2002 . hundred seventy eight aVe former 

balance r? yable which rupees are 

. interest. They are to 

K the baIance of w hich 

{l „drawn today and signed 
lot.l B, 312-12-0 hL'.£?,«im 1 '*'’ 8 “ 

ksMss lx a—* «» 

of ton on interest at 
one per cent. The amount with 
interest will be paid by me in the 

fault wH be m.de in this. For 

Sr balance drawn nnd 
for the amount taken today in 

wmV- I™* Bigned below «nd 
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Sd. Witness Eluvial KataubLi at 


812 * 12-0 including 
Vera admitted be- 
fore Panacbnnd 
Baicband Sbab. 


-- HUUOO 

twelve only have 
been received. 

Sd. Abdul Vail m 
bis own hand* 
writing. 

8 d. Witness Pana- 
oband Baicband in 
bis own handwrit¬ 
ing at the instance 
and in the presence 
o! the executant, 


the instance ol the executant. 

Sd. Witness Thakker Diem a bin ad 
Al bhui at the instance ol the 
executant. 

Bs. 10 12-0 Interest on Ks. 3u0/- 
upto Cbaitra Vad *lth St. *J0u2. 

Total Ks. 788-12-0 lu words, rupees 
seveu hundred eighty eight and 
annas twelve are pavaole. 

Dated 20th April, I9i6, Kberali. 

Sd. Atdul Vali in his own hand¬ 
writing. 

Witness. 

Ed. Shah Panaehand Baicband in 
his own handwriting at the ins¬ 
tance and in the presence of the 
executant. 1 * 

Tlie defendant admitted that he had only taken 
Rs. 300/- on interest from the plaintiff and he 
had paid that amount with interest due and noth¬ 
ing remained due to the plaintiff. He did not ad¬ 
mit the execution of the Khata and pleaded that 
the plaintiff had fraudulently included the entry 
of Rs. 478/- in the Khata. He further admitted 
that he had knowingly signed the Khata only relat¬ 
ing to the entry ot Rs. 300/-. He also further 
pleaded that whatever amount was due on the pre¬ 
vious account was time barred and was as a matter 
of fact written off. He further raised the plea that 
in any case the debit entry of Rs. 478/- was time 
barred and there being no express promise to pay, 
the amount could not be recovered being a trans¬ 
action void under S. 25 of the Contract Act, The 
trial Court disallowed the pleas of the defendant 
and passed a decree for Rs. 478/- with costs and 
interest from the date of the suit till payment. 
Against this decree the defendant filed an appeal 
to the District Court. The learned District Judge 
set aside the decree of the trial Court and dis¬ 
missed the suit, holding that so far as this entry 
of Rs. 478/- was concerned, it was the balance of 
an account the recovery of which was barred at 
the time the Khata was executed i.e. on 14-11-45, 
and that as the entry did not embody any express 
promise to pay the amount the case did not 
fall within the purview of S. 25(3) of the Indian 
Contract Act and therefore the transaction was 
void being without consideration. The District 
Judge however held that there was no fraud per¬ 
petrated on the defendant and that the amount 
of Rs. 478/-was not previously written off as con¬ 
tended by the defendant. 

trl (2) “j® ground on which the learned Dis- 
trict Judge disallowed tne claim of the plaintiff 

t j le entry o£ ^ 478/_ 35 contained in the 
Khata and signed by the defendant did not con- 

ffi°^P. rorn ‘ s ® to Pay. It was merely an acknow- 
U , abiUty 10 respect of a time barred 
d j>i th fref° re it did not come within the pur- 
°I S ‘ 25 of the Contract, Act. 

Jud Be cited good many rulings to the 
enect that a mere acknowledgment of liability in 
respect of a time-barred debt was not sufficient but 
tnat there should be an express promise to pay 

Point cited before me is that 
of TULSIRAM v. ZABOO', of the Nagpur H'vh 
Court Am (36) 1949 Nag 229, wherein The law m 
the point has been exhaustively dealt with and thp 
°' the various High Court? m 
P e m^ority of the High CouS 

t | le ^ ew * that a mere acknowledgment ol 

liability in respect of a time-barred deh, i? 

a debtor without a promSto^vis^.ffi bj i 
for the purpose of S 25(1) sufflc,eflt 

With thbSSTlSxtSe?ciicir B,K raCt Act . 

5Ufflds “ * SS. 
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an agreement made without consideration and it 
states that such an agreement would be void unless 
it is a promise made in writing and signed by the 
person to be charged therewitn, or by his agent 
generally or specially authorised in that behalf, 
to pay wholly or in part, a debt of which the cre¬ 
ditor might have emorced payment but for the 
law for the limitation of suits. An agreement 
which is made with consideration does not come 
within the purview of this principle. The Second 
Explanation to S. 25 makes it further clear that an 
agreement to which the consent of the promisor 
is freely given is not void merely because the con¬ 
sideration is inadequate. In short, an agreement to 
pay a lime-barred debt for consideration, which 
need not be adequate, would be perfectly valid and 
would amount to a contract under S. 2 of the Con¬ 
tract Act and enforceable at law. Bearing these 
principles in mind, let us examine the facts of the 
present case. The District Judge has held that 
bur for the defendant agreeing to execute the Khata 
in respect of the time barred balance of Rs. 478/- 
the plaintiff would not have advanced in cash on 
14-11-45 the sum of Rs. 300/- admitted by the de¬ 
fendant. The District Judge observes: 

*Tt is to be noted that admittedly the plaintiff has 
advanced a loan of Rs. 300/- on *hat day i.e. 
when Ex. 5 (Khata) was executed by the defen¬ 
dant. So Ex. 5 is not without consideration. 
Part consideration is there and from Ex. 5 it 
appears that the plaintiff was induced to give a 
loan of Rs. 300/- as the defendant executed a 
Khata for Rs. 478/- plus Rs. 300/-. It is very 
doubtful whether the plaintiff would have advanc¬ 
ed Rs. 300/- if the defendant had not executed 
the Khata of Rs. 478/-.” 


So that in the present case there is the ffnung oi 
fact that the consideration for execution of the 
Khata in suit including the time barred rtf® 

Rs 478 was the cash loan of Rs. 300 and indeed 
this Ls homed out by the last debit entry ol 
Rs. 788-12-0 which was executed by the defendant 
in the presence of a witness on 20-4-1946. This 
ejitry comprises the two items of **■ **'• 

Rs. 300/- plus interest accrued due till then. This 
entrv in any case cannot be considered as being 
3 £ut cons,deration. Mirttrtly ttjtagjg 
Rs. 300/- which were within time and enforceable 


at law r . 

Assuming that this entry of Rs. 
dated 20 - 4-1946 did not contain a promise to pay. 
It was nevertheless with consideration and 
not fall within the purview of SectUm 2 d 
of the Contract Act as a transac ion with 

appears to be on all fours m due on an 

ScuTedt the 6 deb?or y for Rs. 1.300/- in the 

13M date Posh sudi sixth. Received 
ISE? Sen hundred; took on 8 annas per 

cent. . „ 

dirra'iture of Bhagwati Prasad In aulograpn 
Dar J who delivered the Judgment was pleased 
to observe as under: , . o 

■•It Ls not disputed that at the time of loan a 
debt and but for this agreement the fresh ad¬ 


vance might not have been made. The con- 
5 iderati°n therefore for the promise to pay 
K,*n 1,300 was in part a fresh advance and in 
pan the time-barred debt. It is therefore ob¬ 
vious that the contract cannot be regarded as 
one wholly without consideration, though a ques¬ 
tion may arise whether the consideration was 
adoquate and this may be a ground lor relief 
or for avoidance of contract in a proper cose. 
Section 25, Contract Act, only applies to con¬ 
tracts which are wholly without consideration 
and not to contract which may be for inade¬ 
quate consideration. Indeed, under Expl. (2) of 
S. 25 inadequacy of consideration is not relevant 
unless it affects the question of free consent to 
contract. It is true that? under S. 25 (3), Con¬ 
tract Act, an agreement to pay a time-barred 
debt, is regarded as one without consideration, 
but this Sub-section only applies when a wholly 
gratuitous promise is made to pay a time-barred 
debt and not to those cases when a promise to 
pay a time-barred debt is made for some con¬ 
sideration though the coasideration might be in¬ 
adequate. 

“Mr. Pandey contends that if a person borrows 
Rs. 100 from another person on a promise to 
pay Rs. 200/- at the end of one month, such a 
promise to the extent of Rs. 100/- is without con¬ 
sideration and the creditor can recover on such 
a loan only Rs. 100/- and its reasonable interest. 
On the same analogy, Mr. Pandey “contends that 
if a person borrows Rs. 56 and promises to pay 
Rs. 1,300 at a time when Rs. 1,244 included in 
Rs. 1,300 were not legally recoverable to the ex¬ 
tent of Rs. 1,244 no consideration really oasses 
between the parties. In our opinion, the prin¬ 
ciples underlying Mr. Pandey’s contention have 
no application to the present case. It is always 
open to a debtor to pay a time-barred debt and 
if after the actual payment of a time-barred debt 
a fresh advance is made to the debtor including 
the amount received for the time-barred debt, 
such an advance would be a new debt legally 
recoverable and could be open to no objection 
on the ground of want of consideration. Law 
makes no difference if instead of an actual pay¬ 
ment between a debtor and a creditor a notional 
payment takes place and by agreement a time- 
barred debt is treated as paid off and a fresh ad¬ 
vance is made which includes also a previous 
time-barred debt: See ‘MUHAMMAD ABID v. 
BHAGWAN DAS'. 5 Ind Cas 418 (All) BIN- 
DESHRI PRASAD v. SARJU SINGH', 21 All 
L J 446 and 'RAM BAHADUR v. DAMODAR 
PRASAD’, 6 Pat L J 121. 


t is also well settled that when a new contract 
s made for a fresh consideration superseding 
he previous contract which had become barred 
ly time but including it as a port consideration 
n the new’ contract, an action could be founded 
ipon the new contract and it can be enforced in 
ts terms without raising any question about the 
icknowicdgment of a time-barred debtsee 
NATH SAH v. DURGA SAH\ 58 All 382 at p. 
185; 'ABDUL RAFIQ v. BHAJAN'. 53 All 963 
it pp. 980, 982 and 983, 1929 All u W 1279 at PP- 
284 and 1285 and ‘GHULAM MURTAZA v. 
^ASIUNNISSA BLBI\ 57 All 434 at P- 438. Rj 
>ur opinion, the sarkhat executed by Bhafiwari 
’rasad embodied a new contract *«»**«& eon 
ideration and an action could be founded upon 
t and the entire amount due tterwnder «»uw 
ie recovered from its executant, dc ^dant L 

; US 
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down by the Allahabad High Court and the plain¬ 
tiff is entitled to succeed. 

( 3 ) I accordingly set aside the decree of the 
District Court and restore that o‘ t e trial Court. 
The plaintiff will have his costs thiougnout. 
pl -n Appeal allotici. 
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State v. Durlabhji Anadji and others. Res¬ 
pondents. 

Criminal Appeal No. 49 of 1951, D/- 28-12-51. 
Bombay Prevention of Gambling Act (IV (4) 
of 1887), Ss. 7, 6 — There must be warrant 
under Section 6 at time of raid, to enable Court 
to raise presumption under S. 7 — In the ab¬ 
sence of provision in the Act in this behalf pro¬ 
visions in Criminal P. C. apply (Criminal P. C. 
(1898), Ss. 102 (1) and 80(1)). 

One of the conditions which must be fulfilled 
before the Court is entitled to raise any pre¬ 
sumption under Section 7 is that the Police 
Officer must have entered the room “under Sec¬ 
tion 6 ” which means that his entry must be 
authorised by a special warrant issued to him 
under Section 6 . If the Police Officer, to whom 
a special warrant has been properly issued 
under Section 6 of the Act, omits to keep it 
with him when entering the house, his entry 
cannot be said to be “an entry under S. 6 ” so 
as to entitle the Court to raise the presumption 
under Sec. 7. His entry without the warrant is 
illegal and the Court is not entitled to raise 
any presumption under Section 7. The warrant 
entitles the Police Officer both to enter and 
search the house and also to arrest persons 
found therein. It is therefore a warrant which 
is both a search warrant and a warrant of ar¬ 
rest. Though the Bombay Prevention of Gam¬ 
bling Act does not make it clear whether the 
Police Officer should carry the warrant with 
him when in execution of the warrant he enters 
a house or arrests persons found there, the Cri- 
contains Provisions on this point. 
SSL th ® < ^ se °* search warrants and war- 

STthe' Cr™1* n i 5 ’ 102 (1) and 80 

ASS SS? A S: 

sjrzssv & -jyE*? F 

noi make 

sencc of any provisions in the r’omKr^ 

S a aS r ££”! Searches 

ffiaSSSasg 

oMtoFtai cu£ mSJSS^S* amn fit** 
oFtEPEf 1 *? 8 ° f ° SenCes “d^ctlorg 4 a 2 dl 

Bombay Prevention of Gambling Act 
£*£% P* Sub-Inspector of Police, dwuSSl 
havlng received Information that the res- 
keeping a common gmS- 
house and that persons were gaming In his house 
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obtained a warrant from the District Superinten- 
dent of Police, Central Saurashtra Division under 
Section 6 (2i of the Bombay Prevention of Gamb¬ 
ling Act and raided the respondent No. I’s house 
on 1-11-1949 at 11 P. M. The complainant Sub- 
Inspector and the Panchas who accompanied him 
went up the staircase and saw the respondents 
Nos. 2 to 5 playing cards in a room through a 
window thougn the doors of the room were closed. 
They were made to open the room and a search 
of the room as well as of the persons of the res¬ 
pondent* was made and a Panchnama prepared. 
The respondent No. 1 was not at home when the 
Sub-Inspector entered the house but he turned up 
wh»lp the Panchnama was being written. 52 cards 
and a Joker were found lying near the quilt on 
which the respondents had been sitting. Another 
park was found below the quilt. Tile respondents* 
persons were searched and currency notes and 
loose coins were found on their persons. The Sub- 
Inspector thereafter filed a complaint in the Court 
of the First Class Magistrate against all the res¬ 
pondent* un«:er section*- 4 and 5 of the Act. The 
respondent No. 1 was charged with keeping a com¬ 
mon gaming house under Section 4 and the rest 
of the respondents were charged with having been 
found in a common gaming house for the purpose 
of gaming under Section 5. 

(2> The learned Magistrate refused to raise the 
presumptions under Section 7 of the Act and held 
on the merits that the prosecution had failed to 
prove the charges against the respondents. Conse¬ 
quently he acquitted them all. 

(3) The first question to be considered in this 
case is whether the learned Magistrate should have 
raised the presumptions under Section 7 of the 
Act. That section enacts that when an instrument! 
of gaming has been seized in any house, room, etc., 
entered under Section 6 or about the person of 
any one found therein and in the case of any other 
thing so seized if the Court is satisfied that the 
Police Officer who entered the said house, etc., 
had reasonable grounds for suspecting that the 
thing seized was instrument of gaming the seizure 
of such instrument or thing shall be evidence until 
contrary is proved that such house, etc., is used 
as a common gaming-house and the persons found 
therein were then present for the purpose of gam¬ 
ing though no gaming was actually seen by the 
Magistrate or the Police Officer or oy any one 
acting under the authority of either of them. 


(4) One of the conditions which must therefore 
be fulfilled before the Court is entitled to raise any 
presumption is that the Police Officer must nave 
entered the room “under Section 6“ which means 
that his entry must be authorised by a special 
warrant issued to him under Section 6. The 
learned Magistrate held that it was not satisfac¬ 
torily established that the warrant 1 was in existence 
when the house was raided. He seems to have 
thought that the Sub-Inspector entered the house 
without the warrant which must have been issued 
subsequent to the raid and consequently he re¬ 
fused to raise the presumption. One thing stands 
out very clear from evidence, viz., that the Sub- 
Inspector could not have the warrant with him 
when he entered the house. He states that before 
he raided the house he had shown the warrant 
to the Panchas. The Panchnama (Ex. 11) also 
mentions that fact but the panch witness (Ex 32) 
clearly proves that the warrant was not shown to 
him and therefore it could not have been with the 
Sub-Inspector. A further circumstance which 
rendered improbable that the Sub-Inspector had 
the warrant with him was that the number (8) of 
the warrant and its aate (23) hove been obviously 
filled, up after the raid in the blanks which were 
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left in the Pan^hnan‘3. This means that the Sub- 
Inspector could not have the warrant in his posses¬ 
sion during the raid otnerwise no blanks would 
have been left in the Pancknama. We are satis¬ 
fied that the Sub-Inspector did not possess the 
warrant at the time oi the raid. This is a very 
serious thing, particularly because attempts have 
been made to conceal this irregularity by subse¬ 
quently filling the blanks in the Panchnama and 
introducing a false recital therein that the war¬ 
rant was shown to the Panchas. But we cannot 
suppose from the evidence of the blanks in the 
Panchnama that the District Superintendent of 
Police or his oilice issued the warrant after the raid 
and ante-dated it. The true explanation of these 
blanks appears to be that the warrant was duly 
issued on 23-10-1949, which is the date it bears, but) 
the Sub-Inspector omitted to keep it .vith him 
when he raided the house. 


a. i. a. 


satisfactory. These circumstances raise a strong 
suspicion against the respondents but they are not 
sufficient for conviction. These circumstances are 
not incompatible with their innocence or with an 
innocent game of cards. The appeal therefore 
Ians and is ordered to be dismissed. 

(6) SHAH, C. J.: I agree. 

Appeal dismissed. 


A. I. R. 1952 Saurashtra 82 

SHAH C. J. AND BAXI J. 

State v. Koli Nagji Mansang, Accused-Res¬ 
pondent. 

Criminal Appeal No. 94 of 1951, D/- 31-1-1952. 
(a) Arms Act (1878), S. 29 — Absence of 


The question that has therefore to be decided 
is whether if the Police Officer, to whom a special 
warrant has been properly issued under Section 6 
of the Act, omits to keep it with him when enter¬ 
ing the house, his entry could be said U> be “an 
entry under Section 6“ so as to entitle the Court to 
raise the presumptions under Section 7. In our 

I opinion his entry without the warrant is Illegal and 
this Court is not entitled to raise any presump- 
"tions against the respondents. The warrant en¬ 
tities the Police Officer both to enter and search 
the house and also to arrest persons lound therein. 
It is, therefore, a warrant which is ooth a search 
warrant and a warrant of arrest. The Bombay 
Prevention of Gambling Act does not make it clear 
whether the Police Officer should carry the war¬ 
rant with him when in e v ecution of the warrant 
he enters a house or arrests persons found there. 
But the Criminal P.C., con* fins provisions on this 
point. Section 102 (1) provides that if any piace 
liable to search or inspection is closed, any person 
residing in or being in charge of such olace shall, 
on demand of the officer executing the warrant 
on production of the warrant allow him ingress 
thereto and afford all reasonable facilities lor a 
search therein. In the case of a warrant of anest 
the Police Officer or other person executing the 
warrant is required by Section 80 (1) to show it 
to the persons to be arrested if the latter so desires. 
Therefore both in the case of search warrants and 
warrants of arrest under Criminal P.C., the officer 
executing the warrant is required to keep Uie war¬ 
rants with him. If he fails to do so. his entry in 
the premises or the arrest is illegal. The fac; that 
ao one may have demanded to see *-he warrant 
and tamely submitted to the search or arrest does 
aot make these proceedings legal. In the absence 
oi any provisions in the Gambling Act, the above 
provisions should govern the searches and arrest 
under Section 6 and presumptions under Section 7 
:an only be made if the Police Officer had the 
warrant in his possession at the time of entering 
the premises. As the Police Sub-Inspector has 
failed to keep the warrant with him, no presump- 
ioa can be raised against the respondents 
, (5) The next question is whether independently 
of any presumption the evidence tendered by prose¬ 
cution proves that the respondents a J nu J lil f ^ TT> th ^ 
offences charged. The evidence agalns.them is 
the evidence of the Sub-Inspector and the Panch 
witnesses who state that they saw through the 
window that the respondents were gambling^ 
This means that they saw the respondents 
cards. The presence of the cards near and I «low 
the quilt supports their statement T.'.e r “P°“* 
dents had money in their pockets. They were found 
at night in the house of the respondent No. 1 
during his absence and lastly their explanations 
io the Magistrate for being there are not 


sanction — Effect. 

The sanction under S. 29, Arms Act, is an 
essential prerequisite to the institution of 
proceedings and proceedings taken in the 
absence of such a sanction are a complete 
nullity. The question is not of a technical 
defect which can be remedied by a sanc¬ 
tion subsequently obtained, but the failure 
to get the sanction before instituting the 
proceedings renders the proceedings alto¬ 
gether null and void. AIR 1945 FC 16, 
Bel. on. (Para 2) 

Anno: Arms Act, S. 29 N. 1. 


(b) Arms Act (1878), S. 29 — Proceedings — 
When can be said to be instituted within S. 29- 
The proceedings contemplated in S. 29 
are legal proceedings in a criminal Court 
and they can be said to be instituted 
within the meaning of S. 29, only when 
under S. 190, Criminal P. C. the Magistrate 
takes cognizance of the ofTence. (Paras 4, 7) 
Under S. 173, Criminal P. C., on comple¬ 
tion of the investigation the Police Officer 
is to send to the Magistrate empowered to 
take cognizance of the offence the report 
in a prescribed form, namely the charge- 
sheet, and it is only after such charge-sheet 
is received by the Magistrate that he takes 
cognizance of the ofTence, apart from his 
powers to take cognizance under S. 190 (1) 

(a) and (c ) of the Code. It is on the Magis¬ 
trate’s taking cognizance on the receipt of 
the charge-sheet that the proceedings can 
be said to be initiated. Hence a sanction 
obtained under S. 29 prior to the sending of 
the charge-sheet to the Magistrate would 
be perfectly legal. AIR 1927 Cal 721; AIR 
1928 Pat 146; AIR 1925 All 434; AIR 1948 
Cal 128; AIR 1950 Pat 243, Rel. on; AIR 
1946 Pat 160, Diss. from. (Para 4) 

Anno: Arms Act, S. 29 N. 2. 


A. R. Baxi, Advocate-General with B. R. 
Joshi, Asst. Government Pleader, for the State; 
B. M. Dhedhi, for Respondent. 
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SHAH c. J.: This is an appeal by the State aga¬ 
inst the acquittal of the respondent Nagji Mansang 
of an offence under S. 19 (f) of the Indian Arms 
Act. On 6th October 1950, the Deputy Superinten¬ 
dent of Police, Bhavnagar, and two Police Officers 
■were proceeding to Talaja for the investigation of 
an offence and as they reached within about two 
miles of Talaja they saw two persons coming on 
camel back from the opposite direction. One of 
them was the respondent, and as the respondent 
was known to the Police Officers as trading in illi¬ 
cit liquor, the Police Officers stopped the respon¬ 
dent and took a search and they found a muzzle 
loading gun tied in the saddle of the camel. As 
the respondent had no licence for the gun, he was 
prosecuted for the abovesaid offence. His defence 
was that as he and his companion Laxman were 
going to village Piparia they saw some Vaghris carry ¬ 
ing a rifle and so they pursued the Vaghris but the 
Vaghris ran away dropping the rifle. He picked up 
the rifle & was going to hand it over to the Chawki- 
dar of Piparia, but was seized by the Police Officers 
on the way. The learned Magistrate disbelieved 
the defence and convicted and sentenced the accus¬ 
ed to three months rigorous imprisonment. On ap¬ 
peal by the respondent, the Sessions Judge also dis¬ 
believed the defence and accepted the trial Magis¬ 
trate’s finding on facts. However, he held that the 
proceedings were null and void because the sanc¬ 
tion of the District Magistrate, requisite under S. 29 
of the Indian Arms Act, had not been obtained in 
sufficient time, and in this view, he set aside the 
conviction and the sentence and acquitted the 
accused. 


(2) For a proper appreciation of the question 
at issue, it is necessary to mention the material 
dates. The offence was committed on 6th October 
19 d 0 and the accused was arrested on the same day. 
He was released by the Police on the next day, 7th 
October 1950 on his executing a bond. The sanc- 
tion of the District Magistrate was applied for on 
27th October and was obtained on 27th November 
I8o0, and thereafter charge sheet was sent to the 
District Magistrate on 11th December 1950. Section 
29 of the Indian Arms Act provides that where an 

'?Sfff^ nishab,e under s - 19 ’ C1 * (f >. has been 
committed no proceedings shaU be instituted aga¬ 
inst any person in respect of such offence without 
the previous sanction of the Magistrate of the dis- 
? re s i dcncy town, of the Commissioner 
fn action is an essential prerequisite 

in^ho oK° n ° f ? roce «^ and proceedings 
nniutv ™ nCe 0f L uch a action are a com- 
The question is not of a technical 
defect which can be remedied by a sanction sub¬ 
sequently obtained, but the failure Jet tffsant 

tion before instituting the proceedings renders the 
proceedings altogether null and void ■ BA9DFO 
AGARWALLA v. EMPEROR? AIR 1945 FC ?? 
But the real question is when are proceedings said 
a 5 ? C within the meaning of S 39 of the 

Act -me Sessions Judge has taken the view that 
«“■ Proceedings were instituted on the date on 

Kara s* sfe & 

October and second that the accused was not sent 

M u ae ^ trate a ? d "W not released by “he 
Itogistrate but was released by the Police them- 
jelvas on his executing a bond on 7th October Tn 
5*** that the material date was the ^ £ 
which the accus»d was sent to the Magistrate and 
j^ t * n hf Bed ,°. n . ba11 hythe Magistrate the learned 
Judge has relied on the decision of the Federal 


Court above referred to and on a decision of the 
Patna High Court in 'GIRJA SURI v. EMPEROR’, 
AIR 1946 Pat 160. 

In the case before the Federal Court, the appel¬ 
lant was charged with contravening the provisions 
of Cls. 9(a) and 13<o) oi the Drugs Control Order 
1943. He was produced before the Chief Presi¬ 
dency Magistrate on 2nd May 1944 and a challan 
under Rr. 81 <4) and 121, Defence of India Rules, 
was filed on that day, which is equivalent to sending 
a chargesheet under S. 173. Criminal P. C. Later, 
on the same day, the appellant was brought before 
the Magistrate, who adjourned the case to 16th May 
1944 for evidence and released the appellant on 
bail.' On the 16th May it was noted that the sanc¬ 
tion had not been received. Nevertheless the Magis¬ 
trate adjourned the case to 24th May for evidence, 
and it appears that the sanction was filed on the 
next adjourned date, viz., the 24th May and the 
case ultimately ended in the conviction of the ap- 
pellant. Clearly therefore from 2nd May onwards 
the prosecution had been put in motion and various 
steps had been taken by the Magistrate between 
then and 24th May 1944, and on the facts there¬ 
fore it was clearly a case where the proceedings 
could be deemed to have been instituted on 2 nd 
May. In fact the challan itself was sent to the 
Magistrate on that date, and the Magistrate had 
taken cognizance of the case; and there can be 
no quarrel with this view. 


(3) 'GIRJA SURI v. EMPEROR’, AIR 1946 Pat 
160 which follows the above Federal Court’s deci¬ 
sion, was a case under S. 19(f) of the Indian Arms 
Act. On 25th June 1944, six persons including the 
petitioner Girja Suri were received by the Magist¬ 
rate who ordered them to be remanded in Magis¬ 
terial custody till 9th July 1944. The accused per¬ 
sons were later enlarged on bail on 29th June. The 
charge sheet had not been sent by the Police till the 
9th July, which was the date fixed, but was sent 
on the next day, viz., the 10th July. The District 
Magistrate’s sanction was obtained on 16th August 
which means that the sanction was obtained 
subsequent to the sending up of the charge 
sheet. The learned Judges took the view 
that the proceedings started against the peti¬ 
tioner on 25th June when he was produced 
before the Magistrate and were continued there¬ 
after and that the sanction was received sub¬ 
sequent to the institution of the proceedings, and 
following the above Federal Court's decision they 
held that the whole proceedings were null and void. 
However their Lordships have gone further than 
the Federal Court inasmuch as they have held that 
the proceedings were stalled on the date the peti¬ 
tioner was produced before the Magistrate. In the 
Federal Court case the challan was sent and the 
accused was produced before the Magistrate simul¬ 
taneously and on the filing of the challan the Magis¬ 
trate did take cognizance of the case and the pro¬ 
ceedings were therefore naturally treated as having 
commenced from that day. In our view, the deci¬ 
sion of the Patna High Court in ’GIRJA SURFS 
CASE’, is not correct as we shall show presently. 

(4) Now the arrest of the accused and the inves¬ 
tigation of the offence by the Police are adminis¬ 
trative acts falling within the sphere of the police 
and they are obviously not proceedings before the 
Court; and we do not think there can be any quar¬ 
rel with this position. As for proceedings for bail 
although they are in a sense Judicial proceedings 
they are still separate judicial proceedings and are 
quite apart from the actual prosecution of toe 
accused for the offence. under S. 173 Criminal! 

c ?™ plet J°? °. f . 1116 Investigation'the Police! 
Officer is to send to the Magistrate empowered tol 
take cognizance of the offend the report tJapre£I 
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cribed form, namely the charge-sheet, and it is only 
alter such charge-sheet is received by the Magist¬ 
rate that he takes cognizance of the offence, apart 
from his powers to take cognizance under S.'190(1) 
ta) and (c) of the Code. It is on the Magistrate's 
taking cognizance on the receipt of the charge- 
sheet that the proceedings can be said to be initiat¬ 
ed. The proceedings contemplated in S. 29 are 
legal proceedings in a criminal Court and they can 
be said to be instituted within the meaning of 
S. 29. only when under S. 190, Criminal p. c.°the 
Magistrate takes cognizance of the offence. This 
view finds support from several decisions of the 
other High Courts and a later decision of the Patna 
High Court itself. In ‘ISMAIL KHAN v. EM¬ 
PEROR, AIR 192 1 Cal 721, the accused was arrest¬ 
ed on 6th September and the charge was entered 
in (he crime sheet on the sune day. Sanction was 
secured on the next day. the 7th September, and 
on the accused being prosecuted a contention was 
made for the defence that entering the case in the 
case book and making out a charge amounted to 
institution of proceedings under S. 29. and there¬ 
fore, the absence of a proper sanction previous to 
the entry in the Thana Book vitiated the entire 
trial. The plea amounted to saying that no action 
can be taken by any police officer in the matter 
without a previous sanction of the Commissioner of 
Police and it was observed: 

"It is difficult to see what the arresting inspector 
was expected to do in the circumstances of this 
case; but it is suggested that he might, if the 
offence was a cognizable one. have taken the 
accused into custody and, without entering a 
charge in the diary book, asked for the sanction 
of the Commissioner of Police and on receipt of 
it made the necessary entries in the station books. 
We feel no hesitation in saying that this argu¬ 
ment is far-fetched and that it has never been 
the intention of the legislature to lay down such 
an awkward procedure and make the prosecu¬ 
tion open to the charge that no entry equivalent 
to a first information was made immediately 
after the arrest." 

Their Lordships also said that by entering the 
charge in the office diary or preparing the charge 
sheet no criminal proceedings are instituted, the 
acts being really routine and administrative,’ and 
that the proceedings really start when the accused 
is placed before the Court. 

(5) In 'EMPEROR v. GHULAM NABI*. AIR 1928 
Pat 146. the sanction was obtained on 17th August 
1925 and on the facts of the case it was held that 
it was obtained prior to the Magistrate assuming 
jurisdiction over the accused in question. It was 
held that "proceedings" in S. 29 mean legal pro¬ 
ceedings in Court and not searches or arrests or 
investigations made by the police in exercise of the 
powers conferred upon them by the Criminal P. C. 
or any other law. In 'EMPEROR v. KUTROO', AIR 
1925 All 434 also the opinion was expressed that 
proceedings instituted in Ss. 29 and 30 meant legal 
proceedings taken in Court. The next case is ‘EM¬ 
PEROR V. PRITAM SINGH', AIR 1948 Cal 128. 
There the question no doubt related to the validity 
of the fresh prosecution of the accused by reason 
of S. 403, Criminal P. C., but the answer to the 
question turned on as to when proceedings can 
be said to be instituted in a Court. It was held 
that proceedings are instituted in a Court when 
a police report of the facts is received by the Court. 

If at the time when such a report is received, there 
is already in existence a valid sanction, the proceed¬ 
ings are th'n instituted and are good as from the 
date of the receipt of the report. 

(6) Tli? question has been considered in some 
detail by the Patna High Court in 'MOHAN LAHIRI 


Sanghvi Maganlal v. Nathubhai AIR 

v THE KING', AIR 1950 Pat 243. One of the accus. 
ed persons named Mohan Lahiri was there lrrS£ 

' ? 12th 19 * 8 and was enlarged on bail by the 
Magistrate on 26th July 1948. The sanction* was 
obtained on 25th August and a charge-sheet w as 
sent to the Magistrate on 17th September The 

m« n ?nH C ?h Sed Tu , !5i was “Msted °n 30th August 
J® 4 ® 3 p d ,ha sanction in his case was obtained on 

irn'nrfth^th l? 48 31111 a char gc-sheet was sent 
up on tlie 2oth November. ‘GIRJA SURI v. EM- 

fh^ R 2^’ ! 94 ? Pat 160 was distinguished on 

the ground that then the sanction had not been 

obtained until after the charge sheet had been sub- 
®J“f d and cognizance had been taken. ‘ISMAIL 
HHAN v. EMPEROR 1 , AIR 1927 Cal 721, was refer¬ 
red to and followed as also an earlier decision of 
uie Patna High Court in 'GOPAL v. EMPEROR’ 
AIR 1943 Pat 245. In this last mentioned case it 
was held that a judicial proceeding against an 
accused person only commences after the Magist¬ 
rate has taken cognizance of the case and made 
tne accused person a p u u to the proceedings by 
taking some action against him, such as, a sum¬ 
mons. In accordance with tliis view it was held 
in 'MOHAN LAHIRI'S CASE', that judicial proceed¬ 
ings could not be said to have been started until 
alter the charge sheet was submitted and the 
Magistrate took cognizance of the offence. 

(7) In accordance with these decisions with 
which we agree, we hold that proceedings are "in¬ 
stituted" within the meaning of S. 29 of the Indian 
Arms Act only when under S. 190, Criminal p. C. 
a Magistrate takes cognizance of the offence. In 
the present case that took place on 11th Decem¬ 
ber 1950 but prior to that the sanction of the Dis¬ 
trict Magistrate had been obtained on 27th No¬ 
vember 1950. Therefore the proceedings were in¬ 
stituted after obtaining the requisite sanction under 
S. 29 and they were perfectly valid. The respon¬ 
dent’s acquittal on this ground is therefore unsus¬ 
tainable. On the merits, there is a finding of both 
the lower Courts that the accused was found in 
possession of the gun without a licence, and that 
finding is even otherwise unassailable. We there¬ 
fore set aside the order of acquittal passed by the 
Sessions Judge and convict the respondent Koli 
Nagji Mansang under S. 19(f) of the Indian Arms 
Act and sentence him to three months rigorous im¬ 
prisonment, less the period of imprisonment which 
he might have already undergone. 


(8) BAXI, J.: I agree. 
K.S. 


Order accordingly. 
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Sanghvi Maganlal, Defendant-Appellant v. 
Shah Nathubhai, Plaintiff-Respondent. 

Second Appeal No. 106 of 1951, D/- 22-3-1952. 
(a) houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates Control Act 
(LVII (57) of of 1947), S. 13 (2) — Necessity 
of issue regarding hardship — Duty of Court 

The fact that the lower Courts have con¬ 
sidered the case of comparative hardship 
and taking into consideration the other 
accommodation available to the tenant, 
came to the conclusion that the tenant has 
failed to prove greater hardship in case a 
decree for eviction is made is not adequate. 

It is necessary that at the very inception 
this question should be brought before the 
Court in the form of a separate issue to 
enable the parties to lead full evidence of 
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circumstances to be considered under Cl. (2) 
of S. 13. It would be difficult to determine 
to what extent prejudice is caused to the 
parties for want of such an issue. Section 
13 requires the Court to be satisfied as to 
the circumstances mentioned in Cl. (2) 
before passing a decree although the plea 
of hardship was not raised by the tenant 
and in the lower appellate Court the tenant 
had not raised any objection in his memo 
of appeal whether the decision of the trial 
Court was bad for want of a specific issue. 
Case law Rel. on. (Para 3) 

(b) Houses and Rents — Bombay Rents, 

Hotel and Lodging House Rates Control Act 
(LVH (57) of 1947), S. 13 (2) — Trial Court 
held had not acted illegally in relying upon the 
notes of its inspection as apart from such notes 
there was the evidence on the plaintiff's side 
that the defendant had alternative accommo¬ 
dation. (Para 4) 

(c) Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates Control Act 
(LVH (57) of 1947), S. 13 — Penal provision 
in decree for eviction that if tenant does not 
vacate portion within certain period he should 
vacate whole. 


Under the ordinary law, the Court may 
have power to impose conditions as to the 
performance of a decree, but looking to the 
spirit of S. 13 which requires the Court to 
take into consideration the requirements of 
both the landlord and the tenant and in cer¬ 
tain cases even to split up a tenancy after 
assessing their respective requirements, it 
is improper for the Court to pass a Penal 
decree that if the defendant failed to vacate 
within 15 days part of the premises the 
plaintiff would be entitled to a decree for 
eviction of the ^vhole premises. If once the 

i j 1 ! 1 S? mes to the conclusion that the 
landlord s requirement would be satisfied if 

P 0 , 1-110 " of . the premises is made 

Tmirt b t e • t0 him ’ U L is im P r °P e r for the 
F h ° a u t 1 V° ir ?P? s ® on the tenant a condition 

arir»i;^ e ^ ai ed u t0 y acate that part within 

of tt'preSes. 116 ^ Vacate 

Respondent**’ ApPeUant; T - U. Mehta, foi 

m E cfvU C Svn C0 A Urt T ar M Chr0n0l0giCal ' ParaS 
(’51) ?Sau LR 208 PPln - N °' 28 ° f 1949 < Sau > 2 

JUDCMENTI This appeal arisisJ 
filed by the respondent for eviction of the aor*>] 
lant from premises situate at Jam^gi The me 

onthe Ximd?ocrand r S rooSnd'Ssari^S 

vacated. It consequently passTa decree to 
the plaintiffs favour ordering the defendant- 0 
cate this part of the preSs; but ?dde“a 
cfc^e that if the defendant failed “mate S 
In 15 days the platotiS would be entitled to a decree 
for eviction of the whole premises. Being tS? 
«1 by this decree, the tenant filed an appLl which 

KeSSir he h “ D0W c °™ Co,s 


(2) Mr. A. R. Baxi, the learned Advocate for the 
appellant, has raised three points: (li That the 
trial Court has not raised any issue based upon 
Cl. (2> of S. 13 of Rent Act i.e., whether taking into 
consideration all the circumstances of the case in¬ 
cluding the question whether other reasonable ac¬ 
commodation is available for the landlord or the 
tenant greater hardship would be caused by passing 
a decree than by refusing to pass it; (2) that the 
trial Court has acted on its notes of inspection as 
substantial evidence; and (3) as to the lorm of the 
decree requiring the defendant to vacate the whole 
of the premises, in case he did not vacate a part 
thereof within 15 days. 

(3) Now it is true that the trial Court has not 
raised any specific issue as regards comparative 
hardship to be considered under Cl. (2> 
of S. 13, although it appears that some 
evidence was led by the parties with 
respect to it which led to the inference that 
some other accommodation was available to the 
tenant. Both the lower Courts have given their 
cccision on this question and come to the conclu¬ 
sion against the tenant. There is also a concur¬ 
rent finding of fact by the two lower Courts that 
the plaintiff required the premises reasonably and 
bona fide for his occupation. But this Court has, 
in a series of cases, laid down the necessity of 
framing an issue on the question of circumstance 
of (sic) under S. 13(2) in addition to the issue whe¬ 
ther the landlord required the premises reasonably 
and bona fide for his occupation. 

In the case of ‘KHATRI DEVKARAN DAYAL 
V. SHAH BHOGILAL MTJLCHAND*, 4 Sau L R 
208, Shah C. J., relying upon a prior decision of 
Shukla, J, in 'Civ. Rev. Appn. No. 28 of 1949’ held 
that although the plea of hardship was not raised 
cy the tenant, it was incumbent upon the Court 
to be satisfied before a decree for eviction wn6 pass¬ 
ed that having regard to all the circumstances of 
the case including the question whether reasonable 
accommodation was available for the landlord and 
the tenant, greater hardship would be caused by 
passing a decree than by refusing to pass it. and 
he enjoined the necessity of framing an issue in 
this connection, so that the parties may realise the 
need and have the opportunity of adducing evi¬ 
dence with that object. This decision was follow¬ 
ed by me in the case of ‘THAKKAR GANGJI KUR- 
JI v. BHATIA PRABHUDAS PARSHOTTAM’, Civ 
Revn. Appln. No. 126 of 1951 & in the case of ‘THAK¬ 
KAR MANJI PRAGJI v. THAKKAR PARSHOT¬ 
TAM BHANJT, Civil Second Appeal No. 96 of 1951, 
wherein I observed that it would be difficult to de¬ 
termine to what extent prejudice is caused to the 
parties for want of such an issue. 


In the present case no doubt both the Courts) 
have considered the case of comparative hardship! 
and taking into consideration the other nccommoda-F 
tion available to the tenant, come to the conclu-l 
sion that the tenant has failed to prove greater 
hardship in case a decree for eviction is made; but 
this is not adequate in view of the policy and trend 
of the decisions of this Court in dealing with cases 
of eviction. It is necessary that at the very incep¬ 
tion this question should be brought before the 
Court in the form of a separate issue to enable 
the parties to lead full evidence of circumstances 
to be considered under Cl. (2) of S. 13. This may 
be taking a technical and strict view of the matter 
but I am not prepared to depart from the earlier 
decisions and hold in the present case that as both 
hav f. m 4 fact * dealt with the subject, the 

th^narfiM SPe ^ C ^ Ue 1 J as , not Prejudiced any of 
the parties. The amount of prejudice as nointert 

out to my earlier decision. isdlCt “aE 
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Mr. Mehta, the learned Advocate for the respon¬ 
dent, has pointed out that in the lower appellate 
Court the tenant had not raised any objection in 
ins memo of appeal whether the decision of the 
trial Court was bad for want of a specific issue; but 
S 13 requires the Court to be satisfied as to the 
circumstances mentioned in Cl. (2) before passing 
a decree, and in fact evidence as to such circum¬ 
stances and the finding were objected to in the 
memo of appeal. 

(4» As regards the second contention, I am satisfi¬ 
ed that the trial Court had not acted illegally in 
relying upon the notes of its inspection as apart 
lrom such notes there was the evidence on the 
plaintiff’s side that the defendant had alternative 
accommodation. I consequently reject this conten¬ 
tion. 

(5) The third contention raised by the learned 
Advocate for the appellant has considerable force. 
Under the ordinary law, the Court may have power 
to impose conditions as to the performance of a 

[decree, but looking to the spirit of S. 13 of the Rent 
Act, which requires the Court, to take into con¬ 
sideration the requirements of both the landlord 
and the tenant and in certain cases even to split 
up a tenancy after assessing their respective re¬ 
quirements, it seems to me improper for the Court 
to pass a penal decree of the nature passed in the 
present case. If once the Court comes to the con¬ 
clusion that the landlord's requirement would be 
satisfied if only a portion of the premises is made 
available to him, it is improper for the Court to 
impose on the tenant a condition that if he failed 
to vacate that part within a certain time, he should 
vacate the whole of the premises. I therefore hold 
that this form of the decree in the present case 
was improper. 

(6) The result is that I set aside the decrees of 
the two lower Courts ana remand the case to the 
trial Court to raise a specific issue based upon 
S. 13(2) and to dispose of the case in accordance 
with law bearing in mind my remarks as to the 
form of the decree. The Court should give priority 
to this case and dispose of it as early as possible. 
Costs to abide by the result of the case. 

D.H, Appeal allowed. 


A. I. R. 1952 Saurashtra 86 
CHHATPAR J. 

Jayantilal Sukhlal and another, Plaintiffs-Ap- 
pellants v. B. K. Shani and others, Defendants- 
Respondents. 

Second Appeals Nos. 91 to 94 of 1951, D/- 
14-2-52. 

(a) Civil P. C. (1908), S. 100 — Question of 
law. 

The proper legal effect of a proved fact 
is essentially a question of law. AIR 1918 
PC 92, Ref. ( para 3 > 

Anno: C. P. C.. S. 100 N. 28 Pt. 8. 

(b) Houses and Rents—Bhavnagar Rent Act, 
S. 13(1) (j) — “Reasonably and ‘bona fide re- 
<quired.” 

As a result of a partition among the bro¬ 
thers, ‘J’, one of the brothers, had to shift 
from the house which he was occupying. 
He therefore purchased a house and brought 
a suit for eviction of the tenants occupy¬ 
ing that house. ‘J* was living, by leave and 
licence, in his brother’s house where his 
position was precarious as, being a mere 
licensee, he was liable to be ejected at any 


A. I. R. 

moment without any notice and could not 
claim the protection of the Rent Act in de¬ 
fending his present occupation: 

Held that J’ did require the premises 
reasonably and ‘bona fide’ for his use and 
occupation. AIR 1950 Cal 249 and AIR 1921 
Bom 34, Rel. on. (Para 4) 

(c) Houses and Rents—Bhavnagar Rent Act, 
S. 13(2) — House occupied by more than one 
tenant — Option of Court to decide which 
tenant should be evicted. 

Where a house is occupied by more 
tenants than one and the question is which 
of the tenants should be evicted, it is for 
the Court, and not the landlord, to decide 
against which of the tenants eviction should 
be decreed, bearing in mind also as one of 
the circumstances the wishes and the con¬ 
venience of the landlord. AIR 1946 Bom 
212, Disting. • (Para 5) 

C. N. Shah, for Appellants; G. B. Joshi, for 
Respondents. 

REFERENCES: Courtwar/Chronological/ Paras. 
(’21) 45 Bom 1236: (AIR 1921 Bom 34) 3 

(’46) AIR 1946 Bom 212: (ILR (1945) Bom 
1038) 5 

(’19) 46 Cal 189: (AIR 1918 PC 92) 3 

(’50) AIR 1950 Cal 249: (54 Cal WN 20) 3 

JUDGMENT.: These four second appeals are 
being dealt with together, as the questions of law 
ana lact involved in them are similar. The District 
Judge from whose decisions the lour appeals have 
been filed has discussed the case in only one 
appeal, while others have been dismissed for the 
reasons stated in that appeal. The relevant facta 
are that the two appellants Jayantilal Sukhlal and 
Chimanlal Sukhlal. who are brothers, along with 
their father and two other brothers named Tram- 
baklal and Dhirajlal constituted a joint Hindu 
family. Chimanlal first separated from the family 
m Saimat' year 2003 and the rest continued as 
joint. Thereafter in 1947 A. D. ( there was a com¬ 
plete partition between the members of the family. 
Before the partition, tne family had two buildings 
of their ownership. In one of the buildings Jayanti¬ 
lal one of the appellants was living. The whole 
building was occupied by him and his family; the 
other building was occupied by his brother Dhiraj¬ 
lal. The father was living with Dhirajlal. 

In accordance with the partition, the building 
occupied by Dhirajlal exclusively went to Iris share 
and the building occupied by Jayantilal went to 
the share of his elder brother Trambaklal. Jayanti¬ 
lal had consequently to vacate the building which 
was a Bungalow and hand over the possession to 
Trambaklal, as Trambaklal was then living in a 
separate rented house at Bhavnagar. The appel¬ 
lant Chimanlal who first separated from the family 
was staying at Bombay. Before the partition even 
the two buildings which belonged to the family 
were not satisfying the requirements of the family 
and some of them had to live in rented buildings. 
Since Jayantilal had to vacate the building lormerly 
occupied by him, he requested his brother Dhiraj¬ 
lal to permit him to occupy a portion of h is 
and which the latter was good enough to<do. Jayan¬ 
tilal lived in the upper floor of bmldin of 
Dhirajlal not as a tenant paying rent but by leave 
and licence of Dhirajlal and temporarily till Jayan 
tilal was able to shift elsewhere. 

Jayantilal was consequently on the look out for 

ft building. Chimanlal, the b , roth< f r ^ ild . 
live at Bombay, was similarly In search of a bu_ 
ing at Bhavnagar, which is the native place ol e 
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lainily. Both the two brothers, that is, the present 
appellants ultimately found a building known as 
‘Sidi Sadan’ in Taktcshwar Plot, Bhavnagar, and 
purchased it by deed, dated 19-10-1948 for 
Rs. 76 , 000 /- for their residential purposes. In ad- 
dition the brother spent about Rs. 4,000/- on regis¬ 
tration and other charges for completing the trans¬ 
action of purchase; so that in all they spent about 
Rs. 80,000/- for this building. The Rent Act of 
Bhavnagar State was then in force and the rents 
were consequently regulated by this Act. This 
building comprised four blocks which were in occu¬ 
pation 0 i the four tenants, who are the respon¬ 
dents in the present four appeals. Soon after the 
purchase of the building the tenants were given 
notice to quit on 19-11-1948; as the tenants failed 
to hand over possession, the appellants filed four 
suits against them on 22-3-1949. basing the cause 
of action on their reasonable and ‘bona fide' re¬ 
quirement for their occupation. 

Both the lower Courts held that the appellant 
Chimanlal was living and carrying on his business 
at Bombay and that the case of reasonable and 
‘bona fide’ requirement ior lnm was not made out 
As regards Jayantilal, both the Courts also held 
that no such case was made out, relying on the 
fact that he was living in his ’ brother’s house 
without even payment of rent. In consequence of 
this finding, the lower Courts did not go into the 
quesiion of comparative hardship under Section 13 
(2) of the Rent Act except that the trial Court in 
one of the cases made a passing reference to this 
question. Being aggrieved by these decisions the 
appellants have now come in Second Appeals. 


has not pressed the case so far as the requirement 
ot Chimanlal is concerned, I am confining my judg¬ 
ment to Jayantilal’s case. The proved facts are 
that he was obliged to shift from the building 
which he was occupying, as a result of the parti¬ 
tion and is now residing by leave and licence in 
his brother's house. He is liable to be ejected at any 
moment. He is ceiiainly not a statutory tenant 
within the definition of Section 5 of the Act. So 
that he cannot claim the protection of the Rent 
Act. in case he is required to shift. Does the Rent 
Act contemplate a landlord to be practically on 
the streets before he can make out a case of reason¬ 
able and ‘bona fide* requirement for his occupation 
01 liis own premises? The answer can be found 
in the recent case of ‘BASANT LAL v. P. C. 
CHAKARVARTY’, AIR 1950 Cal 249, wherein 
Mukharji, J., while construing the word ‘require 1 ob¬ 
served as under: 

"Mere wish or convenience or whim or fancy of 
the landlord will not in my view be enough to 
show that the landlord requires the premises. 
The landlord must show certain circumstance or 
facts proving some need or some necessity for 
the landlord. At the same time the statute does 
not say that it must be an absolute need or an 
absolute requirement in the sense that the land¬ 
lord will not have any accommodation of any 
description and that he must actually be in the 
streets before he can demand his own house for 
his own occupation. This in my opinion will be 
taking the most unreasonable and impossible view 
of the statute and I do not consider such was 
its intention.” 


(2) The question before me is whether the lower 
Courts have committed any error of law justifying 
interference in second appeal. Mr. c. N. Shah the 
learned Advocate for the appellants has ’ not 
seriously challenged the finding of the lower Courts 
so far as the alleged requirement of the appellant 
Chimanlal is concerned; so that I have to confine 
my decision to the claim of Jayantilal. Now the 
lacts as above stated are not disputed. Both the 
lower Courts have non-suited the plaintiffs on the 
pound that the yield of the rent from the four 
who arc the respondents in the present 
ioui appeals was not commensurate with the invest- 
i n ?S e i by the a PP eUant * and therefore they 

bv Chlm^ni «i eviC u 0n; there was no requirement 
£ residin S Bombay and 

so iar as Jayantilal is concerned he was al- 

111broth er’s house without even 
payment of rent. Under the circumstances both 

as an investment but forthe K , 

S?S C t,^ h t evidence of estauTbroker Jivraj 
on the point has been completely itmoreri hv the 
lower Courts. He clearly states K. 

Purchase a building foTtheS r^dS^ 
TTus evidence and the circumstances of the resi 
dence of the members of the and 

after the partition about which there is no dispute 
conclusively prove that the building was purchased 
by the two brothers for their redden?! 

question arises as to what is the mean- 
( th< L'T ds 'reasonably and 'bona fide' re- 
» U> CJJ of the Rent Act. s£ 
Mr. Siah, thfl learned Advocate for the appellants 


Meeting the argument of the counsel for the tenant 
m that case that the landlord with his wife had 
already got an accommodation clsewnere where they 
were living with their family, the learned Judge ob¬ 
served : 

"In my judgment the landlord is not bound to 
continue his residence at rented premises with 
all the uncertainties of that tenure. Although 
he may have a rented and tenanted accommoda¬ 
tion, such accommodation, in my view of tlie- 
construction of the Statute, does not prevent the 
owner of a house from requiring his own house 
for his own occupation. The fact that the land¬ 
lord owing to the refusal of the tenant to give 
up possession has to live in other premises tempo¬ 
rarily or in a precarious condition of tenure at 
some place at the time of hearing is no 
reason in my view for holding that the land¬ 
lord does not require the dwelling house for 
himself." 

The learned Judge thereafter refers to the case 
P'^USTAl^ 11 DINSHAW v. DOSIBAIRUS- 
fAMJI, 45 Bom 1236, wherein Norman MacLeod 
the Chief Justice of the Bombay High Court, ol>^ 
served that the landlord was not bound to accept 
such precarious existence and the fact that he had 
such precarious accommodation did not mean that 
he could not require his own house for his own 
occupation The landlord was not bound to con¬ 
tinue residing in the rented premises and his de¬ 
mand of his own house for his own occupation 
where he could live would be considered to be 
‘reasonable 1 within the meaning of the Statute 
Considering the implication of the word ‘bona fide 1 * 
the learned Judge observed: 

•‘As to what is ‘bona fide’ under the Statute it Is 
always in my opinion a question of fact The 
Court in this context and with a view to And out 
whether the requirement of the landlord h‘boi?a 
flde, is entitled to look to every relevant fnet nr 
circumstance affecting the landtag3 b£%£ 

tirnnnMrr nature character of the landlord’s 
temporary accommodation at the time TC he 
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is asking for the decree for possession, the in¬ 
security or otherwise of the tenure that he might 
be holding at the time, the fact that he himself 
is under a notice to quit, the scope, size and 
character of his requirement are all relevant 
factors that the Court might consider in this 
context.'* 

(4) Keeping in view the above principles, it is not 
.possible to come to any conclusion other than that 
Jayantiial did require a premises reasonably and 
‘bona fide' for his use and occupation. He is at 
present living by leave and licence in his brother’s 
house where his position must needs be precarious, 
as being a mere licensee, he is liable to be ejected 
at any moment without notice. He cannot claim 
the protection of the Rent Act in defending his 
present occupation apart from the question that 
he may reasonably and ‘bona fide* require to live 
in his own house purchased at such a considerable 
cost. Under the circumstances, both the lower 
Courts have misconstrued the legal effect of the 
words 'reasonably and *bona fide* required’ contain¬ 
ed in the Rent Act and I am clearly of the opinion 
that Jayantiial has proved his case of reasonable 
and ‘bona fide’ requirement of a premises under 
the circumstances of the present case. I conse¬ 
quently set aside the judgments of the two lower 
Courts. 


A. I. R. 

be evicted, bearing in mind also as one of the dr- 
cumstances the wishes and the convenience of the 
landlord. With these directions I remand the four 
ca5es fr&l Court for disposal in accordance 

wiin law. The costs of these second appeals will 
abide by the result of the cases. 

Cases remanded. 


(5) The consequence is that the cases will have 
to be remanded to the trial Court for decision on 
the other Issue of comparative hardship under 
Section 13 (2) of the Rent Act. As the four cases 
have been consolidated, I direct the trial Court to 
assess in the first instance the extent of the require¬ 
ment of Jayantiial and then to go into the question 
of comparative hardship as between Jayantiial and 
each of the four tenants. In case Jayantiial suc¬ 
ceeds on this issue against any of the tenants, the 
Court should give decrees against only such of the 
tenants, keeping in view the requirement of Jayan¬ 
tiial, where the hardship against the tenant or 
tenants Ls comparatively less considering also the 
convenience and wishes of Jayantiial. I think this 
is the proper method of disposal giving the Court 
the option to decide against which of tenants 
eviction should be decreed. My attention has been 
drawn to the case of the ‘RADIO TECHNOLOGY 
INSTITUTE v. P AND UR AN G BABURAO’, AIR 
1946 Bom 212, where the Bombay High Court con¬ 
sidered a case under Section 11 of the Bombay Rent 
Restriction Act of 1939 and held as under: 

“In a suit for eviction from four blocks on the 
second floor of a building, the Judge was of the 
opinion that the plaintiff reasonably required the 
use of three blocks and not four and gave him 
the choice of selecting the three blocks of which 
he wanted possession. It was contended that it 
was for the Court to decide, after ^n^nto 
consideration the wants, not only oftneplaanur 
but also of the defendants, as to which of the 
blocks should be given to the PlainUff aoi thg 
in not so deciding the Court acted without Juris 
diction and with material irregularity. 

Held that it was the plaintiff’s choice and the 

Court could not compel to 

against the tenant whom he did not desire to 

In that case the choice was left to the plaintiff to 
decide which of the tenants should be ejected. but 
the Bombay Rent RestrictionAct of ’939 didno 
contain a provision corresponding to Claused> 01 

Section 13 df the present Act 

Court to go in‘o the question of comparative nara 

Iship taking into consideration all t ^.° ircu ™^? C 1f 
lof the ease. I think in view of this ProyiMon it 
Iwould be equitable that the question should be left 
to the Court to decide which of the tenants should 
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Dhirajlal Amratlal, Plaintiff-Appellant v. Bai 
Ullasmati Kanaiyalal and another, Defendants- 
Respondents. 

Second Appeal No. 1 of 1951, D/- 26-2-52. 
Contract Act (1872), Ss. 55 and 74 — Sale of 
land — Breach — Deposit — Forfeiture. 

In contracts for the sale of land, equity 
has established the rule that unless expres¬ 
sly made so by the terms of the contract 
or by special circumstances, time is .pot es¬ 
sential. Under the law, equity, which gov¬ 
erns the rights of the parties in cases of 
specific performance of contracts to sell 
real estate, looks not at the letter but at 
the substance of the agreement in order 
to ascertain whether the parties, notwith¬ 
standing that they named a specific time 
within which completion was to take place, 
really and in substance intended more than 
that it should take place within a reason¬ 
able time. Specific performance of a con¬ 
tract of that nature will be granted, al¬ 
though there has been a failure to keep 
the dates assigned by it, if justice can be 
done between the parties, and if nothing in 
the express stipulation of the parties, the 
nature of the property or the surrounding 
circumstance make it inequitable to grant 
the relief. An intention to make time of the 
essence of the contract must be expressed 
in unmistakable language. 

The defendants contracted to sell their 
property to the plaintiff by an agreement 
dated 10-1-49 for Rs. 19601/-. It was sti¬ 
pulated in the agreement that the conve¬ 
yance of the property would be executed 
within 60 days and vacant possession of 
the portion in occupation of the defendants 
would be handed over to the plaintiff, and 
so far as the portion of the property was 
in occupation of the tenants, the defendants 
would get their attornment; it was further 
provided that in case the sellers failed to 
convey the property within the stipulated 
period, they would be liable to pay Rs. 
3000/- as damages. The plaintiff paid Rs. 
1500/- as earnest money at the time of the 
contract. The contract was on a printed 
form used by the brokers in such transac¬ 
tion and the stipulation by way of penalty 
was a part of this printed matter; only the 
blank as to the amount had been filled by the 
figure of Rs. 3000/-. The last of the ex¬ 
piry of 60 days stipulated in the agreement 
fell on 11-3-49, as the month of February 
had only 28 days. The plaintiff however 
relying on the period to be two months, on 
10-3-49 sent a telegraphic notice alleging 
breach of contract on the part of the defen¬ 
dants and claiming return of the earnest 
money and Rs. 3000/- as damages. 
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Held that time was not of the essence of 
me contract and breach of the contract 
was on the part of the plaintiff in repudiat¬ 
ing the contract on 10-3-49 apart from the 
contention that 60 days had not even ex¬ 
pired on that day. The plaintiff had wrong¬ 
fully repudiated the contract on 10-3-49 
and under the circumstances he was not 
entitled to the return of the earnest money. 
AIR 1935 Lah 92; AIR 1952 Cal 93. Rel. 
on. (Paras 3, 4) 

Anno: Contract Act, S. 55 N. 5; S. 74 N. 12. 

H. C. Shah, for Appellant; K. V. Dave, proxy, 
for M. G. Dave, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
('52) AIR 1952 Cal 93: (55 Cal WN 765) 4 

(’35) AIR 1935 Lah 192: (155 Ind Cas 728) 4 

JUDGMENT.: The second appeal arises out of 
a suit filed by the appellant lor recovery of 
Rs 4,509/- against the respondents. The two 
respondents are sisters, who have inherited a pro¬ 
perty situated at Bhavnager from their lather. 
They contracted to sell this property to the appel¬ 
lant by an agreement, dated 1C-1-1949 for 
Rs. 19,601/-. It was stipulated in the agreement 
that tile conveyance of the properly would be 
executed within 60 days and vacant possession of 
,toe portion in occupation of the respondents 
would be handed over to the appellant, and so far 
is the portion of the property was in occupation 
)f the tenants, the respondents would get their 
lttornment; it was further provided that in case 
toe sellers failed to convey the property within the 
stipulated period, they would be liable to pay 
3s. 3,000/- as damages. The purchaser, i.c., the 
present appellant paid Rs 1,500/- as earnest money 
it the time of the contract. 

On the next day after their agreement was made, 
it appears, Krishnaorasad, the husband of the 
second respondent, filed an application for appoint¬ 
ment of a guardian of the property of his minor 
sons to which the second icspondent was a party. 
He claimed that the second respondent had no 
right to sell this property and he moved the Court 
for an Injunction in this guardianship proceeding, 
restraining the second respondent from selling this 
property agreed to be sold to the appellant. The 
f st day of the expiry of 60 days stipulated in the 
agreement fell on 11-3-1949. as the month of 
rwniary had only 28 days. The appellant, how- 

iJi«f 0D * h , e P 01 *? 1 to be two months, on 
f s . ent , a telegraphic notice to the respon¬ 
dents in the following terms: 

“Ulasmatl Kanaiylal, 

Near Lalgarbave Math 
Bhavnagar. 

Yau & your sister Uchharangmati contracted to 
sell your house for Rs. 19,601/-. You have to give 
vacant possession and your tenant by rent note 
In spite of repeated demands to clear titles and 
put the house for Choth and registration you 
have not attempted to carry out contract and 
committed breach of contract. Date expires to 
day. Rs 1,500/- given as deposit and due to 
default liable for Rs. 3,000/- damage stipulated 
pay Rs 4,500/- within two days else will proceed 
legally at your costs and consequences. F 

Vakil Gulabrai Hargovlndas Sanghvl 

Pleader for Dhlrajlal Amtralal." 

. “ a Jf°. ap P« a ” ‘hat & creditor of the first respon¬ 
dent had attached this very same property for 
payment of a debt of about Rs. 6.000/-. in reply 
to the telegraphic notice, the respondents stated 
that steps would be taken to have the ex parte 
injunction removed and the sale would be completed 
1982 8au./12 


within a very short time .This reply was sent on 
13-3-194:* and as regards the nttaenment ot - the 
creditor oi the first respondent ’iie evidence of 
Amuiakhrai. the broker in the transaction shows 
that he war. deputed to the appellant, and sisuecl 
that th;. attachment wouid also be raised ,:.d in 
any case cut oi the sale proceeds the amount of 
the attachment might be deposited in the Court 
and the transaction completed. In fact, this offer 
was made on 17-3-1340, on which date the injunc¬ 
tion issued in the guardianship proceedings was 
discharged by the Court. The appellant, however 
refused to complete the transaction and claimed 
back the return of his earnest money and Rs. 3,000/- 
as damages mentioned in the agreement. He says 
he purchased another property for hi:; residence 
on 73-5-1043 and filed the present suit for recovery 
of his earnest money and damages on 14-6-1949. 

Tlie attachment effected by the creditor of the 
first respondent continued upto 6-10-1949. These 
are the admitted or proved fads in the present 
case. The trial Court decreed the plaintiff's suit 
to the extent of Rs. 3,000 '- only i.e., Rs. 1,500/- 
being the earnest money and Rs. 1,500/- as 
damages. On appeal by the present respondents 
the District Court reversed the decision of the 
trial Court holding that a breach of the contract 
was on the part of the present appellant and dis¬ 
missed the suit with costs throughout. The plaintiff 
lias now filqd the present appeal from the decision 
of the District Court. 

(2) Mr. H. C. Shah, the learned Advocate for the 
appellant has argued that on the construction of 
the contract and the surrounding circumstances, 
time was of the essence of the contract and that 
the plaintiff was justified in repudiating the con¬ 
tract by telegram, dated 10-3-1949 and claiming the 
return of his earnest money and damages. This 
is the main dispute in the present case. Apart from 
the technical objection that the plaintiff had pre¬ 
maturely repudiated the contract by one day as 
stated above, it appears to me that time was not 
of the essence of the contract, and I consequently 
hold that the learned District Judge was right in 
holding that the plaintiff was guilty of the breach 
of the contract. Now in contracts for the sale 
of land, equity has established the rule that unless 
expressly made so by the terms of the contract 1 
or by special circumstances, time is not essential, I 
Under the law, equity, which govern rhe rights! 
of the parties in cases of specific performance of; 
contracts to sell real estate, looks not at the letter! 
but at the substance of the agreement in order to! 
ascertain whether the parties, notwithstanding that 
they named a specific time within which comple-' 
lion was to take place, really and in substance in¬ 
tended more than that it should take place within 
a reasonable time. 

Specific performance of a contract of that nature 
will be granted, although there has been a failure 
to keep the dates assigned by it, if justice can 
be done between the parties, and if nothing in the 
express stipulation of the parties, the nature of 
the property or the surrounding circumstance make 
it inequitable to grant the relief. An intention to 
make time orf the essence of the contract must be 
expressed in unmistakable language. See in this 
connection the commentary of Pollock and Mulla 
on the Indian Contract and Specific Relief Acte 
Seventh Edition, at pages 301 and 302. This rule 
of equity under the law of England has been held 
to apply to India as well, and the learned commen¬ 
tators quote a series of cases where this princlnle 
has been applied. 

Mr. Shah, the learned Advocate for the Appellant 
contends that although there is no express term in 
toe contract itself making time essential, toe 
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stipulation prescribing penalty in case of non¬ 
performance of the contract on the part of the 
seller and the fact that the seller had to give vacant 
possession and the purchaser was in need of a house 
for his residence are by themselves sufficient cir¬ 
cumstances to hold that the time was agreed to 
be of the essence of the contract. 

(3) Now this is a question of fact. The contract 
is on a printed form used by the brokers in this 
transaction and the stipulation by way of penalty 
is a part of this printed matter; only the blank 
as to the amount has been filled by the figure of 
Rs. 3,000 -. Ordinarily time is not of the essence 
of a contract of sale of land and it is difficult to 
believe that the brokers, in adopting a uniform 
printed form of transactions brought about by their 
intervention, intended to depart from the usual 
course and make time of the essence of their con¬ 
tracts. If such was their intention they would surely 
have incorporated a specific term in the printed 
form. The learned District Judge has given a 
finding to the effect that the plaintiff wanted to 
back out of the transaction and that the sellers 
had offered on 17-3-194'-, i.e., within about seven 
days of the stipulated time to perform their part 
of the contract. They had got the injunction, 
vacated and sent word to the plaintiff that out of 
the sale proceeds the amount of the attachment 
might be deposited in Court. So that there was no 
undue delay or want ol bona fide on the part of 
the sellers in performing their part of the contract. 
Taking all the circumstances into consideration, I 
igree with the learned I strict Judge that time was 
lot of the essence of the contract and breach of 
iie contract was on the part of the plaintiff in 
repudiating the contract on 10-3-1949 apart from 
the contention that 60 days had not even expired 
on that day. 

(4) Mr. H. C. Shah, the learned Advocate for the 
appellant, has in any case claimed the return of 
the earnest money on the ground that the defen¬ 
dants were not ready to perform the contract on 
their part on the stipulated date; but the plaintiff 
had wrongfully repudiated the contract on 10-3-1949 
and under the circumstances he is not entitled to 
the return of the earnest money. I may refer m 
this connection to a ruling of the Lahore High court 
in the case of ‘RAMCHAND v. CENTRAL FLOUR 
MILLS OF KASUR', AIR 1935 Lah 192 and a very 
recent ruling of the Calcutta High £o^ reported 
in ‘NARESH CHANDRA V. RAM CHANDRA , AIR 
1952 Cal 93 

(5) The result is that the appeal fails and Is 
dismissed with costs. 

B/DH Appeal dismissed. 
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Dwarkadas Jethabhai, Defendant-Appellant v. 
Gokaldas Naranji, Plaintiff-Respondent. 

First Appeal No. 71 of 1950, D/- 27-2-1952. 

Civil P. C. (1908), S. 43 — Decree passed by 
Bombay High Court — Transfer for exeention 
to Nawanagar — Merger of Nawanagar State 
in Saurashtra State — Application for execu¬ 
tion filed before S. 43 was made applicable to 
Saurashtra — Competency of application — 
(Constitution of India, Art. 261 (3) ). 

A decree-holder who obtained a decree 
in 1927 in the High Court of Bombay got it 
transferred for execution to a Court in 
Nawanagar in 1950. According to the law 


of the Nawanagar State which prevailed 
“Pto M “jM® 30 on which date Ordinance 
X^H (27) of 1950 made S. 43 of the 
Lml P. C. applicable to the Saurashtra 
btate in which the Nawanagar State 
merged, the decree being a decree of a 
foreign Court could only be enforced in the 
Nawanagar State territories by means of a 
suit, the period of limitation for such suit 
being six years. The application for exe^ 
cution was filed in the Nawanagar Court in 
June 1950 i.e., before the Ordinance XXVII 
(27) was promulgated. 

Held (1) that the application for execu¬ 
tion was incompetent, as when it was filed 
the decree was not directly executable by 
means of an application for execution, the- 
decree-holders’ remedy at that time being a 
suit on the judgment which however was- 
barred by limitation. (Para 4) 

(2) that under Art. 261 (3) of the Con¬ 
stitution the decree no doubt became exe¬ 
cutable in the territory of the Saurashtra 
State, but it could be executed only ac¬ 
cording to the law of that State and if that 
law provided a certain procedure for en¬ 
forcing the decree, it was the duty of the 
decree-holder to obtain enforcement by 
adopting that procedure and not otherwise. 

(Para 5) 

(3) that in the circumstances of the case- 
it was not fit to exercise the discretionary 
power of the Court to take notice of sub¬ 
sequent legislative changes in Saurashtra 
State whereby the decree became execut¬ 
able directly by means of an application, 
as at the date of the original application 
the Court had no jurisdiction to entertain it. 

(Para 7) 

Anno: C. P. C., S. 43 N. 2. 

G. B. Joshi, for Appellant; A. R. Baxi, for 
Respondent. 

BAXI, J.: The respondent is the assignee of a 
decree passed by the Bombay High Court on its 
original side against the appellant. The appellant 
was a minor when the decree was passed against 
him. It appears that applications for execution 
of the decree were made to the Bombay High Court 
at various intervals. The respondent got the decree 
transferred to the Court of the District Judge, 
Hal&r Division, wno forwarded it to the Civil Judge, 
Senior Division by his endorsement dated 24th June 
1950. On the same day the respondent filed an ap¬ 
plication for execution of the decree in the Court 
of the Civil Judge. The appellant is a resident of 
Jamkhambhalia under tile lormcr Nawanagar State 
and the decree is sought to be executed by attach¬ 
ment and sale of certain immovable property situat¬ 
ed in Jamkhambhalia. Th appellant objects aga¬ 
inst the competence of the respondent’s application. 
His case is that the decree was a foreign judgment 
•qua* the Nawanagar State and could only be en¬ 
forced by a suit on the Judgment before the merger 
of that State into Saurashtra. That suit was bar¬ 
red by limitation long before the merger. 

His other ground was that the period of 
tlon for the execution of a decree according to 
Nawanagar State law was five years and as no ap¬ 
plication was however made to execute the aecrw 
in the Nawanagar State Court |ts executi 
barred. The learned Civil Judge »^ed the egj 
jections holding that after comingtoto force of th 
Constitution the decree had ceased to be a fo» e gn 
decree and could be directly exalted by an a PP 
cation. He further held that the decree w* eag; 
able of execution in the Bombay Hi 0 h Co rt 
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cause it was revived within the meaning of Art. 183 
by orders of Bombay High Court in execution pro¬ 
ceedings in that Court, and that as the present ap¬ 
plication should be governed by the law applicable 
to the Bombay High Court, execution was not bar¬ 
red by limitation in Saurashtra also. The appel¬ 
lant has appealed against this order. 

(2) It was suggested during the arguments that 
the decree was an 'ex parte' decree against a non¬ 
resident foreigner and the subject of the Nawana- 
gar State and was therefore a nullity. In the memo 
of appeal the appellant has stated that he had not 
submitted to the jurisdiction of the Bombay High 
Court. The original tiile o r the decree Ex. 5 how¬ 
ever describes the appellant as 

"a minor residing at 45 Hanuman Lane, without 
the Port, by his guardian 'ad litem’ Bai jamnabai, 
widow of Jethabhov Meghji, residing at old Hanu¬ 
man Lane, without the Port.'* 


An endorsement on the bac* of the copy of the 
decree received by the District Court shows that 
a certified copy of the decree was served upon Bai 
Jamnabai on 28-11-1927 at the old Har.uman Lane. 
It therefore appears that though the 
decree was an 'ex parte' decree the 
appellant was residing in Bombay' with 
his mother when the suit was instituted and also 
when the decree was passed and the decree cannot 
be described as a decree against a 'non-resident* 
foreigner. Its ^execution in the Nawanagar State 
Courts could not have been resisted on the ground 
that the decree was without jurisdiction as having 
been passed 'ex parte* against a non-resident for¬ 
eigner. This point however does not really arise 
|n mi s appeal because the execution application 
having been made in June 1950 after the coming 
Into force of the Const!tmion, it ceased to be the 
decree of a foreign Court and all impediments 
which existed against its execution on the ground 
that it was a foreign decree have disappeared. 

<3) In order to appreciate the question involved 
in this appeal it will be convenient to state the law 
relating to *he execution of the decree of the Bom- 
bay High ( "urt in force in the Nawanagar State 
pejore its merger when the decree was passed and 

hlsl ?? ry of that law after the merger 
» “ at . state ln the Saurashtra to the present day. 
According to the Nawanagar State law the decree 
°f a foreign Court could only be 
enforced in the Nawanag;«r State territories bv 

Tuttbew v lt i thc *wf lird of Umitatior * for such 
In present decree was passed 

to 10 5 ? became barred by limitation 

to 1933. From thenceforward till the merger of the 

,e - from 19l3 * 
th ,a wcontinued unchanged and there 

airasr the decree ^ * 

No. IV(4) of 1948 was promuKj und£ 
2S* to force ln the resp^ctivTa.ven- 

Jtotlng States were continued until reDealed nnHor 
this Ordinance therefore the law Smln? thl 
exe^Uon of the decree continued to i Th?sa!5l 
as before & a suit on the decree was theoniw 
"f^orcing it and that suit was 
after Ordinance No. XXV (25) of 194fi tvfj 

S ;i l tral f ( l lvI1 p - C. with certain modifications to the 
.StateofS^ repealing at the same time the 
fonner law. Section 43 of the Code under which 
of the Bombay High Court «3d have 
l lr ! ctly executable by the Courts of sS 

?5SlS a i^ m? 8 0mitted from the Code 

0rd toance and consequently the 
law relating to the execution of the decrees of the 


Bombay State under the Saurashtra Civil p. C. con¬ 
tinued to be the same as before and the decree 
couid only be enforced by a suit based on it. 

Ordinance XXV (25) of 1948 was amended by Ordi¬ 
nance XXVII (27) of 1950 and S.43 of the Code was 
applied to the Saurashtra State on 11-9-50 by the 
amending Ordinance and decrees of the Bombay 
High Court became directly executable for the 
first lime in Saurashtra from that date. The Civil 
P. C. as applied and amended by these Ordinances 
was repealed and the Central Civil P. C. was ap¬ 
plied to the whole of India, to Saurashtra and to 
other part B States by Act 11(2) of 1951. Section 43 
Is a part of the Code applied by this Act. 

(4) Mr. G. B. Joshi, the learned Advocate for 
the appellant, argued that the present application 
was filed in June 1950 oefore the introduction in the 
Saurashtra Civil P. C. of S. 43. The respondent's 
application was misconceived and not in accord¬ 
ance with the law in force in the Saurashtra State 
when the decree was transferred for execution to 
the District Court. The learned Civil Judge had 
therefore no jurisdiction on that date to execute 
the decree or entertain on (sic) the application 
particularly because the suit on the decree was 
barred by limitation long before the Saurashtra 
State had come into existence. 


We think that the appropriate remedy for enfor¬ 
cement of the decree when the respondent gave 
his application was a suit on the judgment. It is 
clear however that if he had adopted that proce¬ 
dure he would have been immediately out of Court 1 
because his *uit was barred by limitation. He 
elected to have recourse to the speedier expedient 
viz., the present application for execution. But 
that application was incompetent. The respon¬ 
dent's learned Advocate did not dispute the pro¬ 
position that when the execution application was 
filed the decree wa« not directly executable by 
means of an application lor execution, that the 
respondent’s proper remedy was a suit on the judg¬ 
ment and that the decree became directly execut¬ 
able by an application subsequently after the 
enactment of the Saurashtra Ordinance XXVII(27) 
of 1950. But he contended that the application was 
tiled after the Constitution came into force and 
under the provision of Art. 261(3) the decree be¬ 
came directly executable by the Courts of the Sau¬ 
rashtra State by means of an application for execu¬ 
tion. 


(5) Article 261(3) is in the following terms: 

"Final judgments or orders delivered or passed by 
civil Courts in any part or territory of India 
shall be capable of execution anywhere within 
that territory according to law.’* 

Under this Article decrees of the Bombay High 
Court became no doubt executable in the territory 
of the Saurashtra State hut they could be executed 
only according to the law of the Saurashtra State. 
If that law provides a certain procedure for enforc¬ 
ing it, it is the duty of the decree-holder to obtain 
enforcement by adopting that procedure and not 
otherwise. He cannot insist that his decree should 
be executed by means of an application, If under the 
law it is not the appropriate remedy. Secondly If 
the suit on the Judgment, which was the only 
remedy open to the decree-holder when the appli¬ 
cation was made, had become already time barred 
it was not open to him to circumvent the operation 
of the Limitation Law by preferring an application 
for execution. 


j/u # x\ji wit? respondent ap- 

preciated the force of this argument and contended 
that the Court should take notice of the subse¬ 
quent legislative changes in Saurashtra whereby the 
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decree became executable directly by means of an 
application. According to this submission the ini¬ 
tial incompetence of the application was cured by 
subsequent changes in iaw. 

(7) Now this is a discretionary power of the 
Court to take notice of subsequent events and 
mould the nature oi the relief accordingly; but in 
the circumstances oi the present case, we do not 
think it lit to exercise this power, as at the date 
of the original . . on the Court had no juris¬ 
diction lo entertain it. The appropriate remedy 
would be to tile a fresh application wherein all ob¬ 
jections as to the executabiiity of the decree can 
be taken. When the Civil P. C. was adapted and 
applied by Ordinance XXV<25) of 1948, the Ordin¬ 
ance contained a saving clause in S. 9 which reads 
as under: 

" '9. Saving and transitory provisions.’ 

1. Nothing in this Ordinance shall affect the pre¬ 
vious operation of or anything duly done or suf¬ 
fered under, any law in force in the State or any 
part thereof before the commencement of this 
Ordinance or any right, privilege, obligation or 
liability already acquired, approved or incurred 
under any such law. or any penalty, forfeiture or 
punishment incurred in respect of any offence 
already committed under any such law. 

2 . All criminal actions, suits and other proceed¬ 
ings instituted under, processes issued, directions 
given, sentences passed or fines imposed under any 
law in force immediately before the passing of 
this Ordinance shall be deemed to have been in¬ 
stituted, issued. given, passed or imposed under 
the provisions of the corresponding law if any as 
applied to the State by this Ordinance. 

3. All laws in force in Covenanting States. Esta¬ 
tes or Talukas similar to those adopted by this 
Ordinance shall stand repealed from the date 
from which corresponding Act comes into force." 

And thereafter when by the subsequent Ordinance 
XXVII(27) of 1950, S. 43 was introduced in the Civil 
P. C. t the operation of this section would also be 
limited by the above saving provision. We do not 
wish to express any remarks as to how far this 
saving clause would be a good defence to a fresh 
application filed after the introduction of S. 43 of 
the Civil P C. nor what would be the effect of the 
application of the Civil P. C. by the Union Govern¬ 
ment by Act 2(11) of 1951 which also contains a 
saving clause in S. 20. These questions will have 
to be gone into if and when a fresh execution ap¬ 
plication is filed by the judgment creditor. In the 
present appeal, we confine our decision to the effect 
that on the date when the application for execu¬ 
tion was filed in the lower Court, the Court had 
no Jurisdiction to entertain it and therefore the 
application was liable to be dismissed. 

(8) We accordingly allow this appeal and dis¬ 
miss the execution application of the judgment-cre¬ 
ditor with costs throughout. 

(9) SHAH, C. J.: I agree. 

(10) CHHATPAR J.: I agree. 

A/V.R.B. Appeal allowed. 
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Daya Devji, Defendant-Appellant v. Damji 
Devji, Plaintiff-Respondent. 

Second Appeal No. 110 of 1951, D/- 7-3-52. 

Civil P. C. (1908), O. 23, R. 3 — Award con¬ 
sented to by parties — Award can be record¬ 
ed under Rule. 


A. I. R. 

When an award is consented to by the 
parties, it tantamounts to a compromise be¬ 
tween tne parties which can be recorded 
by tne Court under O. 23, R 3. AIR 192a 

p Iaa 1930 Lah 860 an <* AIR 1937 

Rang 28/, Foil. (Para 3) 

Where there were no regular arbitration 
proceedings, but the parties to the suit 
sought the intervention of certain ‘Panchas’ 
who mere and then gave their decision 
which was signed by certain witnesses in 
addition to the Panchas: 

Held that under the circumstances the 
award was clearly in the nature of a settle¬ 
ment arrived at by the parties and the 
question of its admissibility as an award 
for want of stamp and registration did not 
arise and therefore it could be pleaded as 
an adjustment of the suit. (Para 3) 

Anno: C. P. C., O. 23, R. 3 N. 9 Pt. 14. 

G. B. Joshi, for Appellant; P. G. Oza, for Res¬ 
pondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’30) AIR 1930 Lah 860: (127 Ind Cas 705) 3 

(’26) AIR 1926 Mad 1211: (97 Ind Cas 465) 3 

(’37) AIR 1937 Rang 287: (14 Rang 766) 3 

JUDGMENT.: The facts leading to this appeal 
are as under: The respondent filed a suit against 
the appellant for recover}’ of possession of some 
land on the allegation that he had entrusted it to 
the defendant, as he was leaving for Africa, and 
on return the defendant had refused to surrender 
back the land. The defendant on the other hand 
contended that the plaintiff had relinquished the 
land to the State and the State had granted the 
land to the defendant. The suit was filed on 18-10- 
1949: on 6-2-1950, the plaintiff filed an application 
for amendment of the plaint, whereby he sought 
t<> include in the claim in addition to the land 
some houses which were appurtenent to it. On 
18-2-1950, the parties entered into an informal re¬ 
ference submitting their disputes out of Court to 
arbitration of some Panchas. On the very same 
day an award was given by the Panchas, which Is 
endorsed under the reference. 

This award directed the defendant to hand over 
possession of the land along with the houses to 
the plaintiff on payment of Rs. 150/-. This award 
was signed by certain witnesses in addition to the 
arbitrator and also signed by the parties to the 
suit in token of their consent. The award recites 
as if the amount had been paid and possession 
handed over, but this was not so In fact. The 
plaintiff filed an application under Order 23. Rule 3 
C. P. Code praying that the Court would be pleased 
to record the adjustment arrived at oetween the 
parties in the shape of the award consented to by 
the parties and pass a decree. 

This application was contested by the defendant. 
The plaintiff alleged that he had already paid 
Rs. 150/- to the defendant, while the defendant 
denied this and further contended that the award 
went beyond the subjecUmatter of the suit an« 
that he had never agreed to give possession of tne 
houses. He also contended that the mention of tne 
houses in the award was the subsequent addition 
to the original award agreed to by him. ine 
trial Court on going through the ^vldence held 
that the plaintiff had failed to Prove that Rs. 150/- 
had been paid by him to the defendant. The trial 
Court also held that the compromise was not beyond 
the subject-matter of the suit as in the reference 
mention was made of both the land axkj the hous 
and the amendment application was actually pend 
ing at the date of the reference and the award 
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which was in fact granted by an order of the 
Court, dated 17-4—1950. 

Consequently the Court passed a decree for 
possession in favour of the plaintiff of the land 
and the houses conditional on his payment of 
Its. 150/- to the defendant. Against this decree 
the defendant hied an appeal and the plaintiff also 
Hied cross-objections challenging the decision about 
the payment of Rs. 150. The lower appellate 
Court dismissed both the appeal and the cross- 
objections. The defendant has now filed the pre¬ 
sent appeal from the d'ciMrn ol the learned Assis- 
tant Judge, Gondal, who heard the appeal in the 
lower Court. 

(2) Mr. G. B. Joshi, the learned Advocate for the 
appellant has raised two contentions: fl) That the 
reference and the award could not be pleaded as 
an adjustment of the suit and ( 2 ) that the adjust¬ 
ment went beyond the subject-matter of the suit 
and therefore could not be recorded. He has inci¬ 
dentally raised the question that the award was 
Inadmissible for want of stamp registration. The 
question of the payment of Rs. 150/- has not been 
raised before me; besides there is a concurrent 
finding ot the two Courts in this connection. There 
is also a concurrent finding as to the contention 
of the defendant that the reference to the houses 
in the award was subsequently made. Both Courts 
have held that it formed part cf the award. 

(3) As regards the first point, there is diversion 
of opinion amongst High Courts whether a refer¬ 
ence and an award made without the intervention 
of the Court and relating to the subject-matter of 
a pending suit can be pleaded as an adjustment in 
the suit. But there Is clear authority that when an 
award is consented to by ihe parties, it tantamount* 
to a compromise between the parties which can 
be recorded by the Court under Order 23. Rule 3. 
C. P. Code. Reference is invited to the cases of 
‘VIRABHADRA GOWDA v. GANGAMMA*. AIR 
1926 Mad 1211; 'NIHALSINGH v. ASHTABAKAR 
AIR 1930 Lah 860 and ‘ALAGAPPA CHETTYAR v’ 
A. K. R M. M. K. CHLITYAR FIRM'. AIR 1937 
Rang 287. In the present case the parties have 
consented to the award, ’which is not disputed. In 
fact, it seems to me that there were no regular 
arbitration proceedings. The parties had sought 
the Intervention of certain ’Ponchos*, who there 
ana then gave their decision which was accepted 
oL rf«P a r?f s ’ Under suc h circumstances, the 

ls ^ Clearly , ln the nature of a settlement 
! he 1>arties - Hencc the question of its 
m award for Whnt of ^tamp and 

SfnSi^n d fh 8 ^ 0t arise - The signature of the 
SS, 10 document lends suooort to this 

io^^ n, AH HenC f first conte ntion raised oy 
h a A^r d Ad J roc f l te for the ft PPellant foils, 
fhn > ahm^PIS S « t i le second contention, no doubt 
hpfnrp aint c< ? mprl£ed only the land, but 

♦ t . he r ? ference to arbitration was made an 
application for amendment was made to include 

Se d^S^7^if amen ? meilt tekes ««cct from 
tne date of the suit or at any rate from the dnte 

^it h dfH PI>llca ^ 0n * ? cnce 016 subject-matter of the 

2**2? 0nly V 1 ? Und but the h0USes 

as well. The parties were fully aware of this and 
they have mentioned both the land as well as the 

X2S? t the re ' e [ enC€ t0 SSrStU T Conse^ 

quently it cannot be said that the award which Is 

being construed as a compromise goes beyond the 
subject-matter of the suit. This contention there¬ 
fore also fails. ' 

(5) The result is that the appeal falls and Is dis- 
j missed with costs. 

B/V.R.B. Appeal dismissed. 
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Jamiyatram Kapoorchand and others. Dofen- 
dants-Appeliants v. Damji Raghavji, Plaintiff- 
Respondont. 

Set one* Appeal No. 37 of 1051, D/- 15-1-52. 
S.iUiasrUra (Application of Central and Bom¬ 
bay Acts) Ordinance (XXV (25) of 1948), S. 9 
— Repeal — Effect — (Houses and Rents) — 
Rajkot Slate Bhadut Sanrakshan Act of (1047). 
Ss. 4, 5 (2) and 6 — (Contract Act (1872). 
S. 85) — (Trusts Act (1882), S. 84). 

When an Act is repealed it must be con¬ 
sidered. except as to transactions past and 
closed, as if it had never existed. Of course 
a repealing Act can save the rights and 
liabilities that have already acquired, ac¬ 
crued or incurred. The effect of clause (3) 
of Section 9 was to repeal the Rajkot State 
law relating to rent from the date the 
Bombay Rent Act was applied to the State 
of Saurashtra. Reading the three Sections 
i. e., 4. 5 (2) and 6 together what is made 
illegal is the recovery of rent in excess of 
that fixed by the Samiti and not the en¬ 
tire rent. The provisions of clause (2) of 
Section 5 should be considered in the na¬ 
ture of a pious direction to the landlord 
not to recover the rent till the rent has 
been fixed. In the case of a payment of 
rent by a tenant under a contract the pay¬ 
ment *ipso facto* cannot be considered as 
illegal nor can a contract to pay can be 
considered illegal ‘ab initio*. It becomes 
illegal only to the extent of excess rent 
when standard rent is fixed by the Samiti 
as clearly laid down by S. 6. Where that 
contingency has not occurred and cannot 
happen by virtue of the repeal of the en¬ 
actment, the right of refund given by S. 6 
remains in an inchoate condition. In other 
words the tenant does not acquire any 
right of refund nor has the landlord incur¬ 
red any liability to refund under the Raj¬ 
kot State Law which can be considered to 
have been saved by clause (1) of S. 9 of 
the Ordinance. It cannot also be said that 
either the contract or the receipt of the 
rent voluntarily paid by the tenant was 
void and which obliged the landlord to 
return the payments made under S. 65 of 
the Contract Act or S. 84 of the Trusts Act. 

(Paras 6, 7, 9) 

Anno: Contract Act. S. 65 N. 4; Trusts Act. 

o. 0 *r W, L. 


A- R- Bakshi, for Appellants; C. N. Chinoy 
with D. U. Shah, for Respondent. 

JUDGMENT.: This Second Appeal arises out. 
ol a suit filed by the respondent for recovery of 
Rs. 1.440/- Against the present appellants on ac¬ 
count of refund of excess rent paid (or twelve 
months, beginning with ICartak Sudl 1, Samvat 
2004. The appellants are an association styled Seeds 
Oil & Bullion Merchants Association of Rajkot 
They have a building in Rajkot. In Ihe building 
a cabin was constructed which was rented to the 
respondent for running a Pan shop at a rent of 
"*■„ 15 , 0/ - l* r month, commencing from Kartak 

R^ dl i Ann i™ 6 respondent paid 

vV A 0/ ‘ J tbe twely e months ending Asu 
\ adi Amas, Samvat 2004 — 1st December 1948 A D 
Thereafter since the Bombay Rent Act was adapted 

State of Saurashtra Bom 20th 
filed an application 
to the Civil Court at Rajkot for fixation of standard 
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rent. The trial Court fixed the standard rent at 
Rs. SO/- per month, which was confirm^ in appeal 
on 31st December 1949. The respondent filed the 
present suit on 14th June 1950 lor recovery of the 
■excess rent of Rs. 1.440/-. 

<2» Before the Bombay Rent Act was applied, 
the Rajkot State Bhaaut Sanrakshan Act of 1947 
was in force in Rajkot, which was enacted on 18th 
September 1947 to give relief to tenants. 
This Act laid down certain provisions as 
to what rent a landlord was entitled to recover 
from a tenant, and for the fixation of such standard 
rent by a Bhada Niyaman Samiti whose decision 
was subject to appeal. There was a provision in 
the Act for refund of excess rent paid over the 
rent fixed. It appears neither the landlord nor the 
tenant in the present case got the standard r*nt 
lixed under this Act. The tenant went on paying 
tilt* rent at the agreed rate of Rs. 150/- per month. 
It is after this Act ceased to be in operation and 
was superseded by the Bombay Rent Act as adapted 
and applied to the State of Saurashtra, that the 
tenant approached the Court for fixation of the 
standard rent under the latter Act. 

The trial Court dismissed the suit of the plaintiff- 
respondent, principally on the ground that as the 
standard rent was not fixed under the Rajkot 
State Law, it was not possible to determine what 
was the excess rent. From this decision, the res¬ 
pondent preferred an appeal to the District Couit 
and the latter reversed the decision, allowing the 
claim and holding that the plaintiff was entitled 
to refund on the basis of Rs. 30/- being the 
standard rent fixed under the Act, observing that 
under the Rajkot State Law. recovery of any rent 
by the landlord without getting the rent fixed by 
the Bh3da Niyaman Samiti was prohibited. 
Against this decision the original defendants have 
filed the present second appeal. 

(3) Mr. A. R. Bakshi, the learned Advocate for 
the appellants contends that the plaintiff’s suit 
cannot possibly come within the purview of the 
present Rent Act in force because it was admittedly 
time-barred, the period of six months provided both 
oy Section 18 and Section 20 having expired when 
the suit was filed on 14th June 1950, the alleged 
excess rent being for the period of twelve months 
preceding 1st December 1948. And so far as the 
claim under the Rajkot State Law is concerned, 
the same has lapsed owing to repeal of the enact¬ 
ment. The right to refund has not matured by 
reason of the standard rent not having been fixed 
thereunder. His further contention is that under 
the Rajkot State Law any agreement in contra¬ 
vention of the provisions thereunder, that is. an 
agreement to pay rent in excess of the standard 
rent was illegal; the plaintiff being in 'pari lelicto’ 
the Court was justified in refusing any relief lo 
him. 

(4) Mi* Chenoy for the respondent concedes that 

the plaintiff's cairn for refund cannot be based 
upon the present Act; but he claims that in re¬ 
pealing the Rajkot State Law. the rights and liabi¬ 
lities acouired, accrued or incurred thereunder 
continued in force by virtue of a saving clause in 
the repealing enactment. He further argues 

that under the Rajkot State Law, it was 

only illegal for the landlord to recover 

rent without fixation of the standard rent 

by the Bhada Niyaman Samiti and not illegal 
for the tenant to pay the rent. Therefore the 
docinne of the parties being in pari delicto docs 
not apply. He argues that both under Sec.ion 6o 
of the Contract Act as also under Section 84 of 
the Indian Trusts Act. the plaintiff is entitled to 
recover the amount of rent paid. 


(o* I have considered the contentions of the 
learned advocates who have argued the case fully 
before me. It will be necessary to refer to some 
pro-, lsions of the Rajkot State Lav; which have a 
bearing upon the question in issue. Before I do so 
1 may state that it is admitted by the leamea 
advocates that the standard rent and the principle 
of fixing it under the Rajkot State Law were 
different from those under the Rent Act how in 
force. There is no machinery provided under the 
present law for fixing of the Standard rent under 
tiie Rajkot State Law, as the present Act makes 
no provision for setting up any tribunal in place 
of the Bhada Niyaman Samiti, where the fixation 
of the standard rent under the Rajkot State Law 
becomes a matter in issue. 

Now Section 3 of the Rajkot State Law lays down 
that the rent reco/erable in respect of any premises 
shall nrt be more than the average rent paid in 
Samvat 1999 plus ten percent. Section 4 makes 
provision for premises which were not let in Sam¬ 
vat 1999 or before and states that the landlord of 
fhe premises let for the first time in and after Sam¬ 
vat 1999 and In respect of new premises built there¬ 
after, shall recover only such rent as is fixed by the 
Bhada Niyaman Samiti. Section 5, Clause (2) says 
that the landlord shall get the rent fixed of the 
premises referred to in Section 4 before 1st Decem¬ 
ber 1947, and till this is done the landlord shall not 
recover any rent. The next relevant section which 
Is important to consider is Section 6 which states 
tnat any agreement contrary to the rent fixed in 
accordance with the foregoing Sections 3, 4 and 5 
shall be considered to that extent illegal and voia 
and the tenant shall be entitled to refund ol any 
excess rent or advantage recovered by the land¬ 
lord after 1st May 1947. 


(6> The Saurashtra Government promulgated an 
Ordinance No. 25 of 1948, whereby it adapted and 
applied certain Central and Bombay Acts to the 
State of Saurashtra. In the schedule of this ordin¬ 
ance were mentioned such Central and Bombay 
Acts. This schedule from time to time was amend¬ 
ed by inclusion of further Central and Bombay 
Acts. The Bombay Rent Act came to be adapted 
and applied to Saurashtra in the shape of amend¬ 
ment ol the schedule. Section 9 of the Ordinance 
lavs down as under: 

•*‘9. SAVING AND TRANSITORY PROVISIONS. 

1 . Nothing in this Ordinance shall affect the 
previous operation of or anything duly done 
or suffered under, any law' in force in the 
State or any part thereof before the commence¬ 
ment of this Ordinance or any right, privi¬ 
lege. application (? obligation) or liability al¬ 
ready acquired, accrued, or incuned under any 
such Law, or any penalty, forfeiture or puni¬ 
shment incurred in respect of any offence al¬ 
ready committed under any such Law. 

2. All criminal actions, suits and other proceed¬ 
ings instituted under, processes issued, direc¬ 
tions given, sentences passed or fines imposed 
under any law in force immediately before 
the passing of this Ordinance, shall be deem¬ 
ed to have been instituted, issued, given pass¬ 
ed or imposed under the provisions of the cor¬ 
responding law', if any, as applied to the State 


by this Ordinance. 

3. All laws in force in Covenanting States. 
Estates or Talukas. similar to those adapted by 
this Ordinance, shall stand repealed from cne 
date from which corresponding Act comes into 

force.” 

Tiie effect of Cl. (3) of S. 9 Is to repeal the Ra]- 
r>t Slate law relating to rent from pedate the 
ombay Rent Act was applied to the State of Sau 
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rashtra. Now it is an established canon of in¬ 
terpretation that when an Act is repealed it must 
be considered except as to transactions past and 
closed, as if it had never existed. The effect of re¬ 
pealing a statute is to obliterate it its completely 
as if it had never been passed and it musi be con¬ 
sidered as a law that never existed, 
except for the purpose of those actions which were 
commenced, prosecuted and concluded while it was 
an existing law. In order to decide whether any 
particular transaction is affected by the repeal of an 
Act, it is necessary to ascertain whether the trans¬ 
action in question was completed or incomplete at 
the time the Act was repealed. Thus if an Act 
gives a right to do anything, the thing to be done, 
if only commenced but not completed before the 
Act is repealed, must upon the repeal of the Act, 
be left in status quo. See Craies on Statute Law, 
4th Edition, at page 350. 

To the same effect are to be found remarks in 
Maxwells Interpretation of Statute, 0th edition at 
page 404, and Halsbury’s Laws of England, Volume 
31, pages 560-61, para. 758. Of course a repealing 
Act can save the rights and liabilities that have 
already acquired^ accrued or incurred us we find in 
S. 9 of the Ordinance No. XXV of 1948 above re¬ 
produced. A similar saving provision is contained 
in S. 6 of the Saurashtra General Clauses Act 
which came into force on 15th November 1949. We 
have hewever to see whether the plaintiff in the 
present case had acquired any right or the de¬ 
fendants, the present appellants, had incurred any 
liability under the Rajkot State Law which was 
saved by S. 9 of the Ordinance. 


(7) Mr. Chinoy, the learned Advocate for the res¬ 
pondent contends that under the Rajkot State Law, 
the landlord could not recover any rent unless and 
until he had got the rent fixed by the Bhada Niya- 
man Snmiti, and if any voluntary payment was 
made by the tenant, it should be considered as ft 
payment under a contract which was or had be¬ 
come void under S. 65 of the Indian Contract Act 
and was In any case, money paid for an illegal 
purpose receipt of which created an obligation in 
Uie nature of a trust coming within the purview 
s \ 84 °S the Indian Trusts Act - For this pur- 
” e J e H es up ? n 01 2 of S. 5 of the Rajkot State 
law which requires the landlord to get the rent 

Sone De ? ember 1947 ' and 

none, forbids him from recovering the rent He 

Now I 5 ° f ° XCess rent paid 

tta msenSj? £ n „, haKUy appi >' to the facts of 

first'time onTothtf *S££VrSt£ /t Von* 
ftiuotina was probably completed^Th^Snt'cSX 

kssjts Rasas,- 1 ~ 

■TUBS? S^»iS»?d°Tro a s r 

to be read to conJuncUon’witos. 4 LJTs'«*Se£ 
tion 4 says that the landlord shall be 

rrtOT#! 

« together, it seeni that'what Is m£ 
Illegal Is the recovery of rent In excp« „ 

ed by the Samiti and not the entirermt' «n£\5£ 

(2) , of a 5 should 

the nature of a pious direction to the landlord not 
\to recover the rent till the rent has been fixed Thu 
^ right 817611 to the tenant of 

only 1,1 cases where the r£ 
has been fixed by the Samiti. If the tenant volun- 


tanly pays rent and the Samiti does not fix the 
standard rent, what happens? Is the tenant en¬ 
titled to recover the entire rent? According to s. 9 
his nglit of refund is confined only to the excess 
over that fixed by the Samiti. So that in the case 
of a payment of rent by a tenant under a contract 
the payment ipso facto cannot be considered as il¬ 
legal nor can a contract to pay can be considered il- 
1' gal ab initio. It becomes illegal only to the ex¬ 
tent oi excess rent v/hen standard rent is fixed by 
the Samit. as clearly la’d down i>y S. 6. 

In ihe present case that contingency has not oc¬ 
curred and cannot happen now by virtue of the 
repeal of the enactment. Hence, the right of re¬ 
fund given by S. 6 remains in an inchoate condi¬ 
tion and to quote the above passage from Craies on 
Statute Law: 

'The thing to be done, it only commenced but 
not completed before the Act is repealed, must 
upon the repeal of the Act be left in status 
quo." 

In other words the tenant had not acquired any 
right of refund which is the basis of the suit nor 
l ad the landlord incurred any liability to refund 
tnriei the Rajkot State Law which could be consi¬ 
dered to have been saved by Cl. (1) of S. 9 of the 
Ordinance XXV above cited. Under the circum¬ 
stances, the inchoate right of the tenant to refund 
has lapsed by the repeal of the termer Law. Be¬ 
sides it cannot be assumed that the rent which 
would have been fixed by the Samiti under the old 
law could not be necessarily the rent contracted to 
be paid from the mere fact that under the present 
law the standard rent has been fixed at a figure 
very much less than the contractual rate. It is ad¬ 
mitted that the basis of the standard rent and the 
manner of fixation under the two laws are different. 


(3) I am therefore of the opinion that the learn¬ 
ed District Judge has misconceived the position in 
decreeing refund of Rs. 1440 on the basis that it was 
paid in excess of the standard rent. In view of 
tliis, I do not think it necessary to give my decision 
on the point raised whether the doctrine of pari 
delicto applied. If the plaintiff chose to pay the 
contractual rent without demur and did not take 
himself the advantage of the Rajkot State Law 
and get the rent fixed, he has to thank himself. 
T .e Rajkot State Law did not prevent him from 
approaching the Samiti to fix the standard rent 
(9) Further the contract of letting itself could 
not be considered as void or illegal. What is deem¬ 
ed illegal and void by S. 6 of the Rajkot State Law 
is the agreement to pav the rent in excess of the 
s andard rent fixed. This is clear from the words 
to that extent" in the Section. Such rent not 
having been fixed, it cannot be said that either the 
contract or the receipt of the rent voluntarily paid 
by the tenant was void and which obliged the land- 
loi d to return the payments made under S. 65 of 
cte Contract Act or S. 84 of the Indian Trusts Act. 
under the circumstances, I allow this appeal and 
set aside the order of the District Judge. I restore 
the decree of the trial Court that the suit of the 
Plaintiff be dismissed. The appellants will have 
tlielr costs from the respondent throughout in the 
1 hrre Courts. 

B/DH - Appeal allowed. 
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nature — Consignor's address not known — 
Consignment booked to self — No represen- 
tative of consignor coming to take delivery — 
In circumstances held it was not practicable to 
send notice of arrival. 


(Para 4) 


Anno: Railways Act, S. 47 N. 3. 


(b) Railways Act (1890), Ss. 55 and 56 — 
Distinction. 

Section 56 is independent of S. 55 and 
makes provision for sale of unclaimed 
goods, while S. 55 provides for realisation 
of the dues to the railway administration 
by exercise of their lien over the goods in 
their possession. (Para 5) 

Anno: Railways Act, S. 55 N. 1 S. 56, N. 1. 

(c) Railways Act (1890) S. 55(2) — Peri¬ 
shability of goods — On what depends. 

Tiie question whether the goods are 
perishable or not does not depend upon 
whether freight in respect of them has 
been prepaid or not. The question depends 
upon the nature of the goods themselves. 

(Para 6) 

Anno: Railways Act, S. 55 N. 1. 

K. B. Vyas, for Appellant; H. A. Mehta, for 
Respondent. 

REFERENCE . Para 

(’48) AIR 1948 Pat 378: (26 Pat 516) 6 

JUDGMENT: This appeal arises out of the 
following facts: The respondent booked a con¬ 
signment of 150 bags of onions, weighing 280 
maunds on 9-6-46 from Mahuva on the then 
Bhavnagar State railway for delivery at Ratan- 
garh Station on the then Bikaner State Rail¬ 
way. The goods were consigned to self with a 
note that freight was to be paid at the station of 
destination. The consignment was booked at a 
reduced rate in view of the condition of the 
goods and the respondent executed two risk 
notes as also a goods consignment note, declar¬ 
ing the condition of the goods in them to be 
‘bagging old, re-sewn, wet by rain*; the consign¬ 
ment reached Ratangarh on 25-6-46 or 26-6-48 
i.e. after about 17 days. 

The goods were sold by auction by the Rail- 
wav on 28-6-46, as it was alleged that nobody 
came to take delivery and the goods were of a 
perishable nature. Admittedly no no ice of the 
arrival of the goods was given by the railway 
authorities nor was any notice given demand¬ 
ing the freight payable at the destination nor 
notice of the auction to the consignor. The 
resnondent filed a suit for recovery of Rs^ 800/- 
on the basis of non-delivery of the goods the 
amount being claimed as damages. The defen¬ 
dant Railway administration inter alia con¬ 
tended as under :— . 

“The statement in plaint para 2 is not aamn- 
ted The suit consignment was forwarded 
from Mahuva in Wagon No. 15809 on 9-6-46. 
it was made over to B.B. &C.I. Rly. at 
wan Jn. on 18-6-46 in the same w a g°n which 
loft on 19-6-46. It was made over to the Jodh 
pur Railway at Manvar Junction on 29-6-46 in 
the same wagon which left from ’^aner 
29-6-46, and was made over to . the T ?’ k ®™* 
Railway on 26-6-46 at Sujangarh. The con 
sirmment reached destination. Ratangarh, 
wh™ the 'consignee did not come up for 
delivery nor for the payment J ,f it , 

as this consignment was hooked to S-l f 
n R 'R ‘to nav’ Looking to the pensnaDie 
nature it was sent to Bikaner where i was 
auctioned publicly for Rs. 135/- uhch 
amount was credited towards the part clear¬ 
ance of the freight, as the due freight to be 
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paid at destination was Rs. 411-6-0. Hence 
claim'” 1 Way 1S n0t for lhe conse 9uent 

This para contains in substance the defence 
on the merits. From the evidence of Akbarali 
me representative of the plaintiff, it appears 
that tne goods were sent to one Hasan Ruda 
;or sale and the railway receipt along with a 
Hundi drawn on Hasan Ruda in favour of Dev- 
karan Nanji Banking Co., Ltd., Bhavnagar, was 
handed over to the Bank for realisation of the 
amount of the Hundi and delivery of the rail¬ 
way receipt to Hasan Ruda on payment of the 
Hundi. The endorsement on the railway receipt 
as also on the Hundi show that the Devkaran 
Nanji Banking Co., Ltd., Bhavnagar, forwarded 
them to the Jawal Pargana Co-operative Bank; 
but it seems the Hundi was not honoured and 
both the Hundi as well as the railway receipt 
were ret unied to the consignor with a forward¬ 
ing letter stating that they are returned as be¬ 
ing "un-delivered.” 

Akbarali in his cross-examination admitted 
that Hasan Ruda had not written any letter to 
the plaintiff. He stated that the wagon contain¬ 
ing the goods did not reach Ratangarh, there¬ 
fore nobody took delivery; but he added in the 
same breath that he was unable to state whe¬ 
ther the goods reached Ratangarh or not and 
whether the Railway administration sold the 
goods as nobody came to take delivery at Ratan¬ 
garh. That the goods did reach Ratangarh and 
they were actually sold by public auction, as 
nobody came to take delivery is clear from the 
evidence of the Railway Goods Clerk Umrao- 
chand. who has been examined in the case. 

Thp trial Court g^ve a decree to the plaintiff 
for Rs. 600/- which was confirmed by the 
lower appellate Court. The main ground of the 
decision of the two lower Courts was that the 
goods were sold without notice to the consignor. 
There is also reference in the judgments of the 
two lower Courts to the effect that the goods 
were not of a perishable nature, under Sections 
55 and 56 of the Indian Railways Act. it was 
incumbent on the Railway administration to 
send a notice to the consignor demanding 
freight and it is only when such freight s not 
paid that the Railway could sell the goods. No 
such notice was admittedly given. 

(2) I have heard Mr. Vyas, the 'earned 
Advocate for the Railway administration, he 
has first attacked the observations of the two 
lower Courts that the goods were not of a 
nerishable nature. Both the Courts have made 
absolutely no reference to the declaration made 
bv the consignor in the two risk n ? te *.j^ron- 
the goods consignment note which s also on 
tained in the railway receipt itself. that. 
goods were contained in old baggmes, wh 

were resewn and were wet ^ 
are onions and they were despatched in tne 
month of June. The Railwpy servant who I'as 
been examined states that the goods 

SS may not ordjnarilv bapariah- 
able but they were wet by rain and co t« 
in old baggings which were re-sewnjndj ^ 
mid-summer: it is difficult Jo the lower 

observations of the horned Jud S a perishable 
Courts that the goods were not of P wet 

nature as it is common ^^signment had 
onions perish in no time, i the station of 
already taken 17 days to' some delay 

destination. There ™ s , d adm inistration are 
in reaching, but 'heRahw^y carriage for 

ss* a .ba. a. 
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route by which the goods were to be sent was 
selected by the consignor himself and it is 
stated in the goods consignment note. There 
js no allegation that the goods were lost or 
damaged by any act or default of the Railway 
administration or their servants. 

(3) The sole question therefore to be con¬ 
sidered in the present case is whether on the 
interpretation of Sections 55 and 56. the Rail¬ 
way administration were entitled to sell the 
goods without notice to the consignor. It is not 
disputed that the goods were sold by public 
auction. There is the evidence of the Railway 
Goods Clerk, which stands unrefuted. Section 
56 states that when any goods have come into 
the possession of the Railway administration for 
carriage and are not claimed by the owner or 
other person appearing to the Railway admini¬ 
stration to be entitled thereto, the railway 
authorities shall, if such owner or person is 
known, cause a notice to be served upon him. 
requiring him to remove the goods. If such 
owner or person is not known, or the notice 
cannot be served upon him. or he does not 
comply with the requisition in the notice, the 
Railway administration may, within a reason¬ 
able time, sell the goods as early as may be 
under the provisions of S. 55. 

Section 55 provides for the lien for freight 
and other charges and it states that if a per¬ 
son fails to pay on demand by the Railway 
administration any such charges, the Railway 
administration may detain the goods and when 
any such goods have been detained, the Rail¬ 
way administration may sell by public auction 
in the case of perishable goods at once and in 
the case of other goods on the expiration of at 
least 15 days* notice of the intended auction 
published in one or more of the local news¬ 
papers or where there are no such newspapers, 
m such manner as the Central Government 
jay prescribe, and out of the sale proceeds the 
Railway administration is entitled to retain a 
sum equal to the charges due to them and pay 
the balance to the person entitled thereto. 

In the present case I hold that the goods 
were of a perishable nature in view of the 
circumstances and the admission of the plaintiff 
contained in the contract of carriage itself. In- 
w ° uld not be open to the plaintiff to 
view of s - 92 of the Indian 

(2) of s ' 55 p ermits the 

anv &£!&"**** . sel1 by public auction 

oth V pr P ^o^ b i R f? od ? at once ' b ut in case of 
other goods, 15 days notice of the intended 

auction is required to be given. The relevant 

section applicable is S. 56 which authorises the 

K 00 ds a on a a m ran tratl0n dispose of unclaimed 
nntiop h. railwa J- The section requires a 
notice to be served upon the owner or other 

person appearing to the Railway administra- 
tion to be entitled to the goods, if such owner 

Son er ci n nfTnJ 0 . **** administra- 
iion. ci. ( 2 ) of the section says that if such 

owner or person is not known or the notice 

cannot be served upon him, the Railway ad 

ministration may sell the goods in accordance 

with the provisions of the foregoing S 55 

Of ne •'£ L 1 ? 6 pre ? nt case would mean a‘ sale 
f -*£ * sha . bl . e goods a * once by public auction 
without g ,vi„g 15 days’ nolle? Tthe “pSfe 

* n .. the prese nt case what the Railway admini- 
s ration are presumed to have in their posses- 
sion is only a copy of the railway receipt, the 
. notes and the goods consignment note 
which show the bare name of the consignor at 
Mahuva; his address is not shown in the docu- 
1952 Sao,/13 <fe 14 
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ments. The goods were consigned to self and it 
is not shown that the consignor had a well- 
known place of business or residence at Ratan- 
garh. The evidence of the plaintiff’s represen¬ 
tative shows that they had sent the goods to 
one Hasan Ruda for disposal and presumably it 
was Hasan Ruda who was supposed in ordinary 
course to have honoured the Hundi drawn 
upon, got possession of the railway receipt and 
presented himself to the railway station with 
the railway receipt for taking delivery. There 
is no evidence that this was ever done. Hasan 
Ruda has not been examined. Under the circum¬ 
stances. the Railway administration were justi¬ 
fied to assume that the notice required by 
S. 56(1) could not be served upon the owner 
or a person entitled to the goods, and conse¬ 
quently they would be entitled to sell the goods 
at once the goods being of a perishable nature. 

(4 1 Mr. Mehta, the learned Advocate for the 
plaintiff-respondent has contended that it was 
incumbent on the Railway to serve a notice of 
the arrival of the goods on the consignor 
whose name must be in possession of the 
Railway administration, as either a copy or a 
duplicate of the railway receipt must accompany 
the goods. The Indian law contained in the 
Railways Act does not oblige the railway ad¬ 
ministration to give a notice of arrival of the 
goods. The English law appears to be different. 
This distinction is pointed out in P. Hari Rao's 
Indian Railways Act, 1949 Edition, at p. 270. 
My attention has however been drawn to rule 5 
of the rules made under S. 47 (1) (f) of the 
Railways Act. which says: 

“Subject to the provisions of S. 56 of the Indian 
Railways Act. notice of arrival will be sent 
when practicable, but the Railway administra¬ 
tion will accept no responsibility for non¬ 
receipt thereof.” 

Now in the present case it was obviously not 
practicable to send a notice of arrival, because 
the goods were of a perishable nature and even 
the consignor’s address was not known, the 
railway receipt and other documents merely 
mentioned the name of the consignor. The con¬ 
signment was booked to self, which has the 
implication that a representative of the con¬ 
signor will take delivery at the station of desti¬ 
nation. nay the freight and obtain delivery of 
the goods. No such person came to take deli¬ 
very and there is no allegation whatever that 
the Railway administration were apprised of the 
name and the address of the person who was 
to take delivery at the station of destination. 

(5) Mr. Mehta next argued that under S. 55 
the Railway administration are bound to give 
notice demanding the freight payable before 
they can exercise their lien and sell the goods. 
But the sale in the present case has taken place 
under S. 56, as the property was unclaimed and 
the notice could not be served. Section 56 is 
independent of S. 55 and makes provision for 
sale of unclaimed goods, while S'. 55 provides 
for realisation of the dues to the Railway ad¬ 
ministration by exercise of their lien over the’ 
goods in their possession. I consequently holdj 
that the Railway administration were entitled* 
to sell the goods at once without notice as un-l 
claimed property under S. 56 of the Act. Nothing' 
serious has been said about the sale by auction 
except that the Railway servant examined in 
the case has not produced all the documents in 
connection with the auction sale. He has pro¬ 
duced only the authority of the superior officer 
sanctioning the sale There is nothing to doubt 
the bona fides of the public auction from the 
evidence of Umraochand, the Goods Clerk, who 
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deposes that he was present and 10 or 12 
merchants came to bid at the auction. 

(G) Mr. Mehta then argued that perishable 
goods are never booked with freight to pay at 
the station of destination and the fact that in 
the present case freight was payable at the 
station of destination shows that the goods were 
not treated as perishable by the Railway admi¬ 
nistration and in support of his argument he 
has referred me to rule 29 of Coaching Tariff 
Rules which states that parcels containing 
perishables must be prepaid. But these rules., as 
Mr. Vyas the learned Advocate for the Railway 
administration points out, relate to the car¬ 
riage of goods when such goods are carried by 
passengers with them. The present case does 
not come within the purview of these rules, as 
these goods were not carried along with a pas¬ 
senger. He points out that the case is governed 
by rule 10 of the Goods Tariff General Rules, 
which says: 

“Except in the case of dangerous and other 
goods specially provided for in this Tariff or 
in Exception Lists for which prepayment of 
freight is compulsory, all charges must be 
paid either when goods are presented for dis¬ 
patch or at the time of delivery.” 

There is no provision in this general rule that 
perishable goods must be prepaid. But what¬ 
ever the rules provide, the question whether the 
goods are perishable or not does not depend 
upon whether freight in respect of them has 
been prepaid or not. The question depends 
upon the nature of the goods themselves. In 
the present case I have no doubt that the goods 
were perishable from the description given in 
the railway receipt and in this respect I may 
refer to a recent ruling of the Patna High Court 
in the case of 'JUGESHWAR MAHTON v. M. 
& S. M. Rly.\ AIR 1948 Pat 378. the facts of 
which case seem to be very much like those of 
the present case. In that case garlic was held 
to be goods of a perishable nature and the 
Railway administration were held entitled to 
sell the goods as unclaimed. At page 380, it 
was observed: 

“Whether the goods are perishable or not 
deoends on the nature and character of the 
Roods, and perishability may be one of degree: 
some goods may perish very soon and others 
mav take a little loneer time, though perish¬ 
able bv its nature means subject to speedy 
decav. The nature of the goods does not 
depend on the time the railway company took 
in disposing them of For example fresh 
fruits like mangoes and lichis are undoubtedly 
perishable goods. The nature does not 
undergo a change merely because the railway 
company does not sell them at 
24 hours. For these reasons. I am of the view 
that the learned Additional District Judge has 
rightly found that the goods in question were 

perishable goods.” 

Das J., thereafter examined the provisions of 
Sections 55 and 56 of the Railways Act and 

°"In r respect of perishable goods S. 55 allows 
the Railway administration to sell them by 
publie auction at once. No notice either to 
the owner or to the consignee is necessary in 
resoect of nerishable goods: nor is jt neces¬ 
sary to publish a notice of the intended al ‘ ct,on 
in nnv local newspaper. Sub-section (~) f 
S 55 says in clear terms that when the 500 ' 
detained under that section are perishable 
goods, the railway administration ™ a y se ’> at 
once. In the case before us the railway com¬ 
pany did not soil the goods at once, 
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they tried to find out the address of the 
consignor and the consignee and they al so 
waited for sometime to see if anybody turned 
up to take delivery of the goods. When the 
railway company found that nobody was claim¬ 
ing the goods and the goods were already 
suifering damage and deterioration and were 
likely to perish completely, they took steps to 
get them sold by public auction. Before doin* 
so. a notice of the intended auction was cir¬ 
culated to all local merchants.” 

In the present case a notice before the auction 
must have been circulated, as we have from the 
evidence of Umraochand, who was present, that 
10 or 12 persons had attended the auction. 

(7) Under the circumstances, I cannot help 
corning to the conclusion" that both the lower 
Courts have seriously erred in passing a decree 
in favour of the plaintiff and holding the Rail¬ 
way administration liable for damages. I con¬ 
sequently allow this appeal and dismiss the 
suit of the plaintiff with costs throughout. 
B/V.R.B. Appeal allowed. 
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Abu Mohmed Memon, Applicant v. The 
Chief Secretary, Government of Saurashtra 
and another, Opponents. 

Civil Misc. Appln. No. 60 of 1951, D/- 
22-3-1952. 

Influx from West Pakistan (Control) Ordi¬ 
nance (17 (XVII) of 1948), S. 6 —Person 
overstaying period mentioned in permit — 
Subsequent legislation making overstay ground 
for removal of such person from India — 
Liability to removal — (Influx from West 
Pakistan (Control) Ordinance (17 (XVII) of 
1948)—Rules under, R. 12)—(Influx from West 
Pakistan (Control Ordinance (34 (XXXIV) of 
1948), S. 7) — (Influx from West Pakistan 
(Control) Act (23 (XXIII) of 1949), S. 7) — 
(Constitution of India, Art. 20). 

Where the petitioner entered India under 
a temporary permit entitling him to 
remain in India for one month, but he over¬ 
staved the period mentioned in the permit 
and apprehending that the Government 
would remove him from India he applied 
for a writ restraining the Government from 
removing him from India and contended 
that he having once lawfully entered India 
and as on the date of the expiry of the 
permit there was no law which rendered 
him liable to removal from India, subse¬ 
quent legislation making overstay penal and 
a ground for removal of the person over¬ 
staying could not affect him: 

Held that the act of the petitioner’s 
overstay was a continuous offence and could 
be dealt with under the Ordinance XXXIn 
( 34) of 1948 and the Rules and notifica¬ 
tions issued thereunder though such 
overstay could not in view of Art 20 of 
the Constitution have been punished or 
made a ground of removal under tne 
Ordinance 17 (XVII) of 1948. < Para n) . 
K. L. Hathi and K. M. Chhaya. for.Appli¬ 
cant: A. R. Bakshi Advocate General with B. K. 
Joshi Assistant Govt. Pleader, for the State. 

REFERENCE. Para - 

(’49) 1949-2 Sau LR 212 a 
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BAXI J.: The petitioner entered India under 
a temporary permit issued by the High Com¬ 
missioner for India in Pakistan, entitling him 
to remain in India for one month. The purpose 
and the place of the petitioner’s visit to India 
have been mentioned in the permit as “for 
business to Dhanvaa”. The permit entitled him 
to stay in India from 26-7-48 to 25-8-48. After 
coming to India the petitioner addressed a 
letter to the High Commissioner stating that he 
was an inhabitant of Dhuvav (Jamnagar) and 
was doing business in the Konkan District. He 
had gone to Karachi (Pakistan) from Bombay 
for the purpose of business for four to five 
months. His family had always been in India 
and he did not propose to go back to Karachi 
and therefore he returned the permit to the 
High Commissioner. This letter is dated 12th 
August 1948. He was however directed by 
the High Commissioner, by his letter dated 
81-8-48 to approach the District authorities con¬ 
cerned. 


According to the petitioner, the Government 
of Saurashtra was also approached by him by 
an application dated 11th August 1948 for the 
issue of a permanent permit but no such permit 
has been issued to him. The petitioner how¬ 
ever did not go back to Pakistan and over¬ 
stayed the period mentioned in his permit. 
He was prosecuted in the Court of the First 
Class Magistrate. Jamnagar, under the Influx 
from West Pakistan (Control) Ordinance XVII 
(17) of 1948 for overstaying in India and was 
convicted under S. 4 read with S. 3 of the 
Ordinance. The petitioner has now applied for 
a writ restraining the opponents from removing 
him from India alleging that he apprehends that 
the District Superintendent of Police, Jam¬ 
nagar acting under the instructions of the 
Government of Saurashtra and the Central Gov¬ 
ernment intended to remove him from India. 

His main contention was that when he en- 
tered India in July 1948 the only law 
controlling influx from West Pakistan was the 
Ordinance No XVII (17) of 1948. No rules 
$ that ,,me b y the Government 
M *t he 0rdina , nc f- The Ordinance autho¬ 
rised the removal from India of only those 

but S did had entered , India without a permit 

to remove ♦w P ° W u r t he - Central Government 
to remove those who having lawfully entered 

a permit committed a breach o 

its condition or committed a breach of the 
rules made under the ordinances The anthn 
rity to remove such nersont t ®. authCH 

gsai p 

removal from India, subsequent legislation 

'>-« B 

petitioner’s overstay made him the 


No. XVII (17) of 1948 published in the Central 
Government Gazette on 6-8-48. Section 3 pro¬ 
hibited entry of a person into India from any 
place in West Pakistan unless such person was 
in possession of a permit or of a passport or 
was exempted from being in possession of a 
permit under the rules made by the Govern¬ 
ment. Sub-section (2) empowered the Govern¬ 
ment to make the rules. Section 4 prescribed 
penalty for contravention of the provisions of 
S. 3 or of any rule made thereunder. Section 
5 authorised certain police and customs officers 
to arrest without a warrant a person who con¬ 
travened or who was reasonably suspected to 
have contravened the provisions of S. 3 or any 
rule made thereunder and required the officer 
making the arrest to take or send the person 
arrested to the Magistrate having jurisdiction, 
rinally S. 6 empowered the Central Government 
by a general or special order to direct the 
removal from India of any person who has 
entered India in contravention of the provi¬ 
sions of S. 3. 

Under this Ordinance therefore entry intcn 
India without a permit or breach of any rule 
made by the Government was made punishable 
but the Central Government’s power to direct 
removal was restricted to persons who entered 
India in contravention of the provisions of S. 3 
and the Ordinance did not empower the Gov¬ 
ernment to remove a person who having law- 
iully entered India under S. 3 subsequently 
committed a breach of the conditions of the 
permit or of the rules made under the Ordi- 
nance. Rules called the Permit System Rules 
IJ48 were thereafter framed under the 
Ordinance and were published on 1-10-18 
in the Saurashtra Government Gazette 1948 
at page 670. 


enacts mat a person holding a tempo- 
rary permit shall not stay in India after the 
date of the expiry of such permit. When these 
rules were enacted the petitioner was in India 
and his permit had already expired. After 
the issue of the Permit System Rules the 
Government issued general instructions to 
P r by Notification No. II (48) (55)- 

-.8-GENL dated the 14th September 1949 not 
to permit persons having entered India under 
a temporary permit to overstay their period 

?£hi/ e * mmded t *? m ,h j l such Persons were 
liable to prosecution under S. 3 of the Influx 

from West Pakistan (Control )Ordinanee 1948 
(3) Ordinance XVII (17) was followed hv 

Ordinance. XXX iy (34) of 1948 Xh was 
published m Saurashtra Government Garettp nf 

nance XVII (17) was repealed. Section 3 nf 

Sections C vi^ XVII r (17> , was am P>>fied into two 
j- 1 ’ sectlons 3 and 4. By S. 3 of the 

STvSfWi entry int0 India from a °y place 

Paki slan without a permit or a pass- 

?nrti a WaS prohlblted unless the person entering 
India was exempted from being required td 

with th P0SSe i SS10n °J the P ermit in accordance 
JV* th , th . e rules made under the Ordinance Sec¬ 
tion 4 invested the Government with powers to 
make ruies. Section 5 ( 1 ) enacted that a per! 
son entering India in contravention of nrovi 
vPnpH °,L & 3 , or havin S entered India coXa- 

r?r‘a h ^oTlnr^r e n r o1- tL^S 
By or both. 

SSSJS.T 1 25? S,w8.'Vita 
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or does not believe to be true touching any 
point material to the object for which the state¬ 
ment is made or used is rendered liable to 
be punished with imprisonment or fine or 
both. Section 6 authorised certain police and 
customs officers to arrest persons without a 
warrant who have committed or against whom 
a reasonable suspicion exists that they have 
committed the olfence under the Ordinance and 
finally by S. 7 the Central Government was 
invested with jurisdiction to direct the removal 
from India of any person who committed or 
against whom a reasonable suspicion exists 
that he has committed offence under this 
Ordinance. 


It will be noted how the authority of the 
Central Government to remove persons from 
India was extended under the new Ordinance. 
While S. 6 of the previous Ordinance (XVII 
(17) of 1948) empowered the Central Govern¬ 
ment to direct the removal of only those per¬ 
sons who entered India without a permit or 
a passport this power was extended by the new 
Ordinance to persons who not only entered India 
in contravention of provisions of S. 3 but who 
after having entered India contravened the 
provisions of the Rules under the Ordinance 
or who committed a breach of any of the 
conditions of the permit and the power extended 
against persons against whom even a reasonable 
suspicion that they committed any of the above 
acts existed. 

Bv the Notification No. II (55-E)-49 dated 
8-2-49 published at page 411 of the Saurashtra 
Government Gazette issued under this Ordi¬ 
nance. the Central Government directed the 
removal from India of every person who entered 
India from West Pakistan in contravention of 
Section 3 of the Ordinance or who having law¬ 
fully entered India contravened the provisions 
of any rule made under S. 4 of the Ordinance 
or committed a breach of any of the conditions 
of the permit or who had obtained his permit 
on the strength of a statement made by him 
which is false or which he knew or believed 
in be false or did not believe to be true. The 
Ordinance No. XXXIV (34) of 1948 was 
repealed and replaced by the Influx from West 
Pakistan (Control) Act XXIII (23) of 1949 and 
Rules have been made thereunder. 

(4) The petitioner had undoubtedly over- 

staved in India and thereby committed a breach 
of the Rule 12 of Permit System Rules. 1948. 
He also committed a breach of the cond . lt ‘° n ® 
the permit. Therefore there »s a c omplete case 
for his removal under Ordinance XXXIV (34) 
of 1948 and Act 23 (XXIII) of 1949 - . .. 

( 5 ) it is however argued on behalf of the 
petitioner that he entered India under a valid 
permit. He had overstayed the P erlod o* 
permit when there were no rules Prohibiting 
such overstay and the Government had no 
authority to remove him on the ground of over¬ 
stay. And he could not be removed because 
rules prohibiting overstay were subsequently 
framed and because subsequent legslation ren¬ 
dered persons overstaying in India in contra 
vention of the rules or the c °n dlt {°"? of 
permit liable to removal from India. 'The 
learned Advocate relied upon .Article 20'of the 
Constitution which states that no Pe««* 

be convicted of an offence except for violation 

of law in force at the time of the 

of the act charged as an offence nor shail he 

be subjected to a penalty, greater than that 

which might have been inflicted under the law 
in force at the time of the commission of the 
offence. 


It is possible that the petitioner’s overstay 
during the period when the Government could 
not remove a person on that ground cannot by 
subsequent legislation be made a ground of re¬ 
moval. But from ^he date on which the new 
Ordinance viz., Ordinance XXXIV (34) of 1948 
came into force the petitioner’s stay in India 
in breach of the conditions of the permit and 
in breach of the Permit System Rules became 
an offence and the Central Government became 
entitled to direct his removal. We may here 
refer to the decision of this Court in the 
•UNITED STATE OF SAURASHTRA v. 
KHATRI OSMAN MAMAD’, 2 Sau LR 212 which 
completely covers the point. In that case 
overstay after the expiry of a permit was held 
punishable under the Permit System Rules even 
though the permit had expired before the Rules 
were framed. The act of the petitioner’s over¬ 
stay is a continuous offence and can be dealt with 
under the Ordinance XXXIV (34) of 1948 and 
the Rules and notifications issued thereunder 
though such overstay could not have been 
punished or made a ground of removal under 
the Ordinance XVII (17) of 1948. 

We may add that the petitioner had obtain¬ 
ed the temporary permit on the allegation 
that his visit to India was to be a temporary 
visit and entered India on the strength of that 
permit. It is therefore not open to him to 
contend that his original intention was to stay 
permanently in India. His present overstay is 
subject to the incidents and penalties attached 
to his present permit. If he intends to return 
to India permanently it is open to him to do 
so after obtaining a permit for resettlement 
from the proper authorities. The present peti¬ 
tion is without substance and is ordered to be 
dismissed with costs. 

(6) SHAH C. J.: I agree. 

(7) CHHATPAR J.: I agree. I would how¬ 
ever add a recommendation to the authorities 
concerned to consider the application of the 
petitioner for permanent resettlement in India 
sympathetically if the facts stated in his appli¬ 
cation are correct and his loyalty to the 
Indian Union unquestionable and if he has 
acquired no interest in Pakistan. 

A/V.R.B. Petition dismissed. 
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Sindhav Karman Mansang and another, 
Judgment-debtors-Appellants v. Shah Ratilal 
Kasalchand. Judgment-creditor-Respondent. 

Second Appeals Nos. 81 and 82 of 1951, 
D/- 31-3-1952. 

Limitation Act (1908), S. 15 —“Order” —Sec¬ 
tion does not necessarily contemplate order or 


!ivil Court. 

Section 15 does not contemplate neces¬ 
sarily the order of a Civil Court. It in¬ 
cludes any order of any C 9 mpetent autno- 
ritv. and it would be going beyond the 
wording of the Section to import certain 
words in the Section which are not there. 
16 W.I.S.A.L. Rep. 41, Rel. on. (Para y 

Therefore. Notification ‘TtaW_NO. 60 
of St. 1998. D/- 2-10-1942 of Wadhwan 
State which prohibits filing of an execu 
tion application as well as stays tunne 
execution proceedings comes withm^the 
purview of S. lo. ' 

Anno: Lim. Act, S. 15 N. 6. 
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A. R. Baxi, lor Appellants; C. N. Shah, for 

Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
n 3) AIR 1933 PC 52: (12 Pat 195) 4 

C35) AIR 1935 PC 85: (57 Al! 242) 4 

i air 1939 All 82: (ILR (1939) All 207) 4 

•43 AIR 1943 All 291: (ILR (1943) All 569) 3 

/>47) AIR 1947 All 187: (ILR (1946) All 709) 3 
•19) AIR 1919 Cal 706: (46 Cal 526) 3 

(•33) AIR 1933 Mad 418: (56 Mad 490 FB) 4 
(• 47 ) AIR 1947 Oudh 157: (229 Ind Cas 62) 3 

16 V/. I. S. A. L. Rep. 41 4 

JUDGMENT: The above two appeals are 
being dealt with together as the questions of 
fact and law involved are more or less similar. 
In Civil Second Appeal No. 81 of 1951 the res¬ 
pondent-judgment-creditor obtained a decree 
against the appellant on 8-7-32 for Rs. 676/- 
payable by instalments with a default clause. 
Execution applications were filed, first on 30-11- 
34, the second on 7-1-36. the third on 28-1-41. 
which was disposed of by an order dated on 
22-2-41, the fourth on 8-4^8 which was dis¬ 
posed of on 27-6-49 and the fifth, which is 
the present application, on 29-4-50. In Civil 
Second Appeal No. 82 of 1950, the same res¬ 
pondent-judgment-creditor obtained a decree for 
Rs. 546-4-0 on 5-3-41 and an execution appli¬ 
cation was filed on 22-3-50, which is the one 
under consideration. Both the decrees were 
passed by the Civil Court of the former Wadh- 
wan State. 

It is admitted that the period of limitation 
for reviving a decree was five years instead of 
three years provided in the Limitation Act. It 
is also admitted that S. 15 of the Limitation 
Act was in operation in the State of Wadhwan 
since 1915. It will be observed that in the 
Civil Second Appeal No. 81 of 1951 there is a 
gap of more than five years between the date 
of the disposal of the third application i.e. 
22-2-41 and 8-4-48 the date of the fourth execu¬ 
tion application and in Civil Second Appeal 
No. 82 of 1951 the execution application was 
filed more than 5 years after the decree. 

(2) The question involved in the two matters 
is the same; whether the execution applica¬ 
tions were barred by limitation. The judgment- 
creditor relied upon a Notification ‘Tharav* 
No. 60 of St. 1998 dated 2nd October 1942 A.D. 
or the Wadhwan State, which stayed until 
further orders the executions of decrees against 
certain classes of land-holders and agricul- 
turists. The judgment-creditor therefore 
claimed exclusion of time under S. 15 of the 
Limitation Act. It is not disputed that if 
such exclusion is permitted, the present exe¬ 
cution applications would be within time. Both 
the lower Courts have given a concurrent rieci- 
?n?u inSt , th „? judgment-debtors holding that 
this ‘Tharav No. 60 of St. 1998 came within 
the purview of S. 15 of the Limitation Act rnd 
therefore the execution applications were 
within time and they accordingly ordered exe- 
cution to issue. 

< 3 > Mr. A : R - B . ax1 '' the learned Advocate for 
the appellants contends that this ‘Tharav’ cannot 
come within S. 15 of the Limitation Act, as the 
Section contemplates an order of stay or in- 
junction of a Court. He has further areued 
that this ‘Tharav’ does not prohibit the ffling 
of an execution application and on the con¬ 
trary contemplates execution applications to be 
filed, but it is admitted that the Tharav’ does 
order the stay of execution proceedings. In 
amplifying this argument, he has argued that 
in similar previous ‘Tharav’ e.g. ‘Tharav’ No 2 


of St. 1995 and ‘Tharav* No. 8 of 1996 etc.. 
there is a specific clause that the period of 
suspension of the execution proceedings would 
be excluded in computing the period of limi¬ 
tation for filing an application for execution of 
decree, but that such a clause does not appear 
in the Tharav* No. 60 of St. 1993 under con¬ 
sideration. 

The sum and substance of his arguments 
therefore is that although the ‘Tharav’ under 
consideration orders execution proceedings lo 
be slaved, it nevertheless permits an execu¬ 
tion application to be filed and it is therefore 
incumbent upon a decree-holder to file a 
formal execution application in order to keep 
the decree alive from time to time within the 
period of five years, although the only order 
that the Court can pass on such an application 
would be to either dismiss it or to pass an 
order of stay. In support of his argument that 
an order of stay or injunction contemplated by 
S. 15 is only one passed by a Court of law, he 
has referred to the Commentary of Chitalev and 
Rao on the Limitation Act (3rd Edition), 
wherein the learned Commentators observed 
under Note 6 at page 521: 

“The words 'stayed by injunction or order* 
have reference to orders of Courts and not to 
a disability to sue or to apply arising from 
other circumstances such as the declaration 
of war. etc.’* 

The words ‘of a Court’ do not occur in the 
Section after the words 'injunction or order*. 
The learned Commentators have referred to the 
case of ‘DEUTSCHE ASIATESCHE BANK v. 
HIRA LALL BURDHAN & SONS’, AIR 1919 
Cal 706. wherein the question whether Sec. 15 
of the Limitation Act applied in the case of an 
alien enemy who was debarred from suing was 
considered and Woodroft’e J. made a passing 
remark in the following short judgment: 

“The general rule is that when limitation has 
commenced to run it will continue to run. Has 
anything been shown to us which creates an 
exception to this general rule by reason of 
the suspension of rights due to the existence 
of the state of war? There is in my opinion 
none shown; nor does S. 15. Limitation Act. 
apply for the word 'Order* there clearly refers 
to orders of Civil Courts and not to the con¬ 
dition of things with which we have here to 
do. As the suit is admittedly barred unless 
the period mentioned in the plaint is excluded 
I am of opinion that this appeal should be 
dismissed with costs.” 

The question whether an order of any com¬ 
petent authority other than a court of law was 
not under consideration in that case and the 
remarks of the learned Judge cannot be con¬ 
sidered as authority for importing the words 
“of a Court” in the Section which are not there. 
The learned Commentators Chitaley and Rao 
in fact under the same note refer to several 
cases of orders of stay coming within the pur¬ 
view of Section 15 passed by authorities other 
than Civil Courts. I may refer to the cases 
of ‘HULAS SINGH v. DATA RAM’. AIR 1943 
All. 291, 'UMRAO v. BEHARI LAL\ A.I.R. 
1947 All. 187 and ‘RADHE SHYAM v. IBNE 
HASAN*, AIR 1947 Oudh 157 wherein 
orders by executive authorities passed in exer¬ 
cise of powers vested in them by statute were 
construed as falling within the scope of S 15 
of the Limitation Act. Therefore, in my opinion, 
there is no force in the argument that the 
Section requires an order of stay or an in¬ 
junction of a Civil Court to attract its applica- 
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, Ar £ or r der , of a competent authority 
woUid suffice. In the present case it is not dis¬ 
puted that the Tharav' in o.uestion was passed 
by the Thakore Saheb of the Wadhwan State, 
who was both the executive head as well as 
the legislative authority in the State, and his 
order had consequently both the effect of law 
and of being a legal executive order This 
order says (Original in Gujrathi: here omitted)- 
These words imply stay of execution from 
instituting an execution application. Section 15 
of the Limitation Act contemplates both the 
prevention of an institution of an execution 
application as also stay of execution proceed¬ 
ings of a decree and therefore there is no sub¬ 
stance in the arguments of the learned Advo¬ 
cate for the appellants that it is necessary 
that an execution application should be filed as 
required by the ordinary law to which alone 
the Tharav’ would apply. According to my 
construction of the ’Tharav’ it prohibits the 
tiling of an execution application as well as 
^avs further execution proceedings in pursu- 
ance of any execution application pending or if 
hied. In the penultimate portion of the ‘Tharav’ 
provision is made that if any execution appli¬ 
cation is filed, it shall be stayed. This, in mv 
opinion^s a mere surplusage and does not 
atlect the legal position under consideration. 
It is apparently included for guidance of the 
Civil Courts how to deal with such execution 
applications in case they are filed. 

(4) Mr. A. R. Baxi, the learned Advocate for 
the appellants, has referred to a number of 
rulings, e.g. ‘MAQBUL AHMAD v. ONKAR 
PRATAP NARAIN SINGH'. A.I.R 1935 PC 
85. 'TRIPURA SUNDARAMMA v. ABDUL 
KHADER’. A.I.R. 1933 Mad. 418 (F. B.), 

‘LAKHMI CHAND v. BIBI KALSUMANNISA'. 
A I R 1039 ALL 82. 'KIRTYANAND SINGH v. 
PRITHICHAND LAL\ A.I.R. 1933 P.C. 52. to 
the effect that equities in construing the speci¬ 
fic provisions of the Limitation Act should 
be ruled out of consideration. I agree with the 
principles of these rulings but the same have 
no application to the facts of the present case. 
On the other hand. Mr. C. N. Shah the learned 
Advocate for the respondent has relied upon 
several rulings reported in the Kathiawar Law 
Reports and W.IS.A.L. Renorts. particularly 
the case of ‘KHACHAR BHAN MULU v. 
JHAVFRCHAND HIRACHAND’. 16 W.I.S.A.I, 
Rep.. 41. wherein the word ‘order' referred to 
in S. 15 of the Limitation Act has been con¬ 
strued to include an order of a competent poli¬ 
tical authority. The learned Judge observes : 
“Section 15 of that law states that ‘limitation 
should not aDDly where execution applica¬ 
tions have been stayed by any order'. In 
British India, this has been interpreted to be 
anv order of a Court. But this interpretation 
obviously cannot be accepted in the Western 
India States Agency. In British India such 
execution applications, so far as I am aware, 
can onlv be staved by the order of a com¬ 
petent Court. That is not the case in this 
jurisdiction. The Resident acting in his poli¬ 
tical capacity has power to stay execution in 
the case of certain classes of litigants. More¬ 
over it is a recognised usage that in times of 
famine other classes of execution applications 
roav also be stayed by the administration. 
Tt is. I think, therefore clear that to adopt 
the narrow interpretation of the section 
which now finds favour in British India 
would fTauently cause grave injustice.” 

The lower Courts have referred to a number 
of rulings reported in K. L. Reports from 1910 


A. I. B. 


right upto 1940 which show that such orders 
staying executions in times of famine or scar¬ 
city passed by Political Authorities have been 
considered as good within Section 15 of the 
Limitation Act and entitle the decree-holders 
exclusion of time. But in my opinion S. 15 
ot the Limitation Act does not contemplate 
necessarily the order of a Civil Court. As dis¬ 
cussed above, it includes anv order of any com¬ 
petent authority, and it would be going beyond 
the wording of the Section to import certain 
words in the Section which are not there. 

(5) No other objection has been urged before 
me. Under the circumstances, the appeals are 
dismissed with costs. 

(6) At the request of Mr. A. R. Baxi. certi¬ 
ficate of fitness for appeal under Section 22(A) 
Clause (2) of the High Court Ordinance may 
issue. 

B/V.R.B. Appeals dismissed 
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Baishri Baijiba, Applicant v. Vajesang 
Bapuji and others. Opponents. 

Civil Revn. Appln. No. 196 of 1950, D/- 
5-4-1952. 

Saurashtra Adjudication of (Special Courts) 
Suits Ordinance (LXXH of 1949) S. 3 — Poli¬ 
tical suit properly instituted in Special Court 
without court-fee. transferred to Civil Court 
— Civil Court cannot order plaintiff to value 
plaint for jurisdiction and pay court-fees. — 
(Civil P.C. (1908) S. 26 O. 4 R. 1) — (Court- 
fees Act (1870) S. 19). 

Where a political suit properly instituted 
in Special Court and governed by the 
provisions of Saurashtra Ordinance. 
LXXII of 1949, is transferred to the Court 
of the Civil Judge, the transferee court is 
required to dispose of the suit as if it was 
instituted before it and to proceed with 
the hearing from the stage at which it 
was pending in the Political Court. Where 
the Special Court had already examined 
certain witnesses, the civil court has to 
begin from that stage. It cannot ask the 
plaintiff to value his plaint for purposes 
of jurisdiction and pay court-fees there¬ 
on. when he was exempted from this un¬ 
der R. 17 of Western India States Agency 
Political Court Rules at the time when 
suit was filed in the Special Court. This 
is specially so, when the Political Court 
Rules were in force, when the suit was re¬ 
ceived by the Civil Court: AIR 1950 Bom. 
234 Dist. (Para 5) 

Anno: Court-fees Act S. 19 N. 1 Civil P.C. 
S. 26 N. 2. 

P. G. Oza Proxy for A. R. Bakshi, for Appli¬ 
cant; V. G. Hathi, Proxy for U. S. Shah, for 
Opponents; B. R. Joshi, Asst. Govt. Pleader, 
for the State. 

REFERENCE: Para 

C50) AIR 1950 Bom 234: (52 Bom LR 135) ^ g 

BAXI J.: This revision arises out of the 
order of the Civil Judge, Sr. Dn., 
nagar, ordering the applicant to value her 
suit for the purpose of Court-fees and pay aa 
valorem Court fees thereon. 

(2) The applicant filed a political suit for 
maintenance against her own sons \ 
step son the present opponents in the Louri 
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of the Deputy Special Officer, Mehsana in 
1946 She claimed one-third share from the 
income of the giras in the hands of the oppo¬ 
nents or in the alternative Rs. 3000/- per year 
by way of maintenance. She further prayed 
that the amount of maintenance should be made 
a charge upon the decree. The suit was institut¬ 
ed under the Western India States Agency 
Political Court Rules published in the Agency 
Gazette dated 2-8-1934, Rule 17 exempted 
Political Suits from payment of Court fees, 
and the plaintiff-applicant had paid no Court 
fee under this rule nor had she mentioned the 
valuation of the suit in the plaint for the pur¬ 
pose of court fees. After the formation of the 
Saurashtra State the suit was transferred for 
disposal to the Court of the Civil Judge. Sr. 
Dn.. Surendranagar under the Saurashtra Ad¬ 
judication of (Special Courts) Suits Ordinance 
No. LXXII of 1949. It was received by that 
Court on 5-7-1950. On 25-10-51 the defendant 
No. 1 gave an application to the learned Civil 
Judge stating that as the suit was transferred 
to the Civil Court, the plaintiff should be 
directed to pay court fee on her plaint. He 
submitted that the liability of the plaintiff to 
pa 3 f court fee in the Civil Judge's Court was 
not affected merely because no court fee was 
payable at the time of the institution of the 
suit in the Court of the Deputy Special Officer. 
The learned Civil Judge relied upon a decision 
of the Bombay High Court in ‘RAGHUNATH 
GANESH v. VAMAN VASUDEV’. AIR (37) 
1950 Bom. 234 and accepted this contention 
and directed the plaintiff to put a valuation 
on her suit and pay ad valorem court fees 
thereon. The present revision is against this 
order. 

(3) Before considering the question of the 
applicability of the decision upon which the 
learned Civil Judge relied, the provisions of 
Ordinance LXXII of 1949 under which the 
suit was transferred to the learned Civil 
Judge’s Court may be discussed with advan¬ 
tage. Section 3 enacts that notwithstanding 
anything contained in any law or instrument 
lor the time being in force but subject to the 
provisions of Section 4, all suits or proceed¬ 
ing 5 , whether’ civil or political which were 
triable by Special Courts shall be tried and 
disposed of by Civil Courts and the Govern¬ 
ment is authorised to transfer all such suits 

r«nr? r f« C ^ d iV g o w . hich were Pending in any 
Court to Civil Courts specified in the order and 

‘such Courts shall dispose of such suits and 

t P hPm e =n n / S *K as lf were instituted before 

w? *v!i d JS* 7 'Y lU ..Proceed with hearing 

tag™ are%Sf„ E a ‘ Wh ‘ ch sul,s and P'°'" d - 

(4) The applicant’s suit being a Political 
S' 5 governed b y the provisions ofthisOrdl- 
nance and on its transfer to the Court of the 
Civil Judge, Sr. Dn., the Court is required to 

fore°ft ZL'Y SUU if 4 Was instituted bt 
fore it and to proceed with the hearine from 

t?caI S cfurt at WWch U W3S pendin g in the Poli- 


(5) Now a suit is instituted by the present 
t*°n of a plaint to the Judge or an Officer 
tins behalf. See Section 26 and Order 4 CP 1 
After the plaint is so presented, it is entered 
the register of suits and goes through varioi 
stages °f tbe trial until it is disposed of l 
one of the modes prescribed by the CP' 

fened a Spe . cial Cour t is tran 

No Mrvu C T L9? urt ’ S ? ctl0n L 3 of Ordinam 
u f 194 ? requires that it shall 1 
aeemed to have been instituted before tl 


Court to which it is transferred and the Court 
shall proceed with the hearing from the stage 
at which the suit was pending. This means 
that if a plaint has been properly presented 
before a Political Court, its presentation is not 
to be questioned by the Civil Court to which 
the suit is transferred and the trial of the suit 
should proceed from the stage following such 
presentation. Similarly, if the suit had gone 
through further stages e.g., issue of summons, 
presentation of the written statement, framing 
of issues etc., the trial in the Civil Court has 
to be proceeded with from that stage. 

In the present case two witnesses on behalf 
of the plaintiff-applicant and one witness on 
behalf of the opponents had already been exa¬ 
mined by the Deputy Special Officer and it 
was obligatory on the learned Civil Judge to 
proceed further with the trial from that stage. 
He had no jurisdiction to refuse to try the 
suit until fresh court-fee was paid on the 
plaint which was properly filed or recorded in 
the Political Court and acted upon. If he were 
to do so, he would be contravening the man¬ 
datory provisions of the Ordinance. Moreover, 
when the suit was received by the learned 
Civil Judge on 8-7-1950 the Political Court 
Rules were in force by virtue of the provi¬ 
sions of Section 4 of Ordinance No. 1 of 1948. 
These rules were repealed by Act XXVI of 
1950 which received the assent of His High¬ 
ness the Rajpramukh on 30-10-1950. Therefore, 
on the date of its receipt by the learned Civil 
Judge the suit was exempt from the payment 
of court fees under the Political Courts Rules 
and the * learned Civil Judge cannot demand 
court fees because subsequent to the receipt of‘ 
the suit the Political Courts Rules have been 
abolished. 


(6) In ‘RAGHUNATH GANESH v. VAMAN 
VASUDEV’. AIR (37) 1950 Bom. 234 refer(?) on 
which the learned Civil Judge relied, Shah J. 
held that on a transfer* of a suit filed on the 
Original Side of the Bombay High Court to 
the Court of the Civil Judge, Sr. Dn., Poona, 
the plaintiff is liable to pay ad valorem court 
fee under Section 6 of the Court-fees Act on 
the ground that 

“the Court fee payable on a document has 
to be ascertained under the provisions of the 
Court-fees Act at the time when the docu¬ 
ment is required to be filed, exhibited or 
received in a Court; and if the document is 
not adequately stamped at the crucial date 
it has no validity.” 


(7) According to this decision, the relevant 
date for assessing the Court fees on the plaint 
on its transfer is the date on which it is re¬ 
ceived by the transferee Court and if the suit 
is governed by Section 6 of the Court-fees 
Act on the date of its receipt by that Court, 
the plaintiff becomes liable to pay ad valorem 
court fees under Section 6. In the case before 
us however on the date on which it was re¬ 
ceived by the Civil Judge, the suit was not 
subject to the Court-fees Act, because the 
Political Court Rules were in force when the 
suit was received by the learned Civil Judge 
and he had no jurisdiction to demand court 
fees under the Court-fees Act. The Court- 
fees Act is a general enactment and the Politi- 

S 0Urts *u Ru es - , are an exce Ption to it and 
therefore the suit must be governed hv VhL 

Political Courts Rules for Sr!SA of 

holdThl? , 0 h. C ° U H rt ' fe 1 S ' For ^se reasons we 
noid that the ad valorem court-fees on 

Diamt cannot be demanded from the plaintiff 
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and consequently we allow the revision and 
£* aside „ * he Earned Civil Judge’s order, 
inere will be no order as to costs 
(8) SHAH C. J.: I agree. • 

B/R.G.D. Order accordingly. 


A. I. R. 1952 SAURASHTRA 104 
SHAH C. J. AND BAXI J. 
Ladhubhai Manekchand and Sons. PlaintifTs- 
Appellants v. New Dholera Steamship Ltd., 
Defenaants-Respondents. 

First Appeal No. 89 of 1950, D/- 31-1-1952. 

(a) Carnage of Goods by Sea Act (1925), 
Schedule, Art. VII — Provisions of Act made 
part of bill of lading. 

The provisions of the Act can be validly 
incorporated and made a part of the con¬ 
tract contained in the bill of lading. Where 
the bills of lading contain the condition that 
the contract contained therein was subject 
to the terms and conditions of the Carriage 
of Goods by Sea Act and the Schedule 
thereto, and that the Company are to be 
entitled to the benefits, privileges, rights 
and amenities contained in the Act and the 
Schedule as if same were substantially set 
out in the bills of lading, and further pro¬ 
vide that in pursuance of Article 7 of the 
Schedule the liability of the carriers prior 
to the loading of and subsequent to the 
discharge from the ship shall be governed 
by the conditions and exceptions of the 
bill of lading the condition is valid condi¬ 
tion and the rights of the parties would be 
governed by the provisions of the Act and 
the Schedule: AIR 1951 Sau 83; AIR 1951 
Trav-C 1 and AIR 1932 Bom 330. Rel. on. 

(Para 4) 

Anno: C. G. S. Act, Sch. Art. VII N. 1. 

(b) Carriage of Goods by Sea Act (1925) 
Schedule, Art. Ill, Cl. (6) and Art. VII — Date 
of delivery of goods — Delivery to Port Com¬ 
missioner. 

Where the clause in the bill of lading 
was as under: “In all cases and under all 
circumstances the Company’s liability shall 
absolutely cease when the goods are free 
of the steamer’s tackle, and thereupon the 
goods shall be at the risk, for all purposes 
and in every respect of the shipper or 
consignee”: 

Held that under this clause the carrier’s 
liability ceased absolutely as soon as the 
goods were transferred from the steamer to 
the Port Commissioner’s barges. The 
period of one year under cl. 6 of Article III 
therefore began from the date of the deli¬ 
very to the Port Commissioner: AIR 191/ 
Sind 58, Ref. (Para 8 > 

Anno: C. G. S. Act Sch. Art. Ill N. 1; 
Art. VII N. 1. 

(c) Carriage of Goods by Sea Act (1925) 
Schedule, Art. Ill, Cl. (6) — Date of delivery 
— Delivery to Port Trust Authorities. 

The Port Authorities hold the goods on 
behalf of the consignees. When the goods 
passed from the possession of the ship into 
the possession of the Port Trust they are 
held on account of the consignees and there¬ 
fore the date of the delivery to the consignee 
within '.he meaning of Art. Ill, Cl. 6 of the 
Schedule is the date on which the ship 
sailed from the port after delivering the 
goods to the Port Trust: AIR 1937 Sind 


Steamship (Shah C. J. £ Baxi J.) A. I. r. 
11. Rel. on; AIR 1917 Sind 58, Disting. 

Anno: C. G. S. Act Sch. Art. Ill N.*??” 9> 

„ u d L 9 arriage of Goods by Sea Act (1925) 
Schedule, Art. Ill, Cl. (6) — Date of delivery 
— Question of hardship to consignee. 

The period of one year has been fixed 
by statute under which the date of the 
delivery to the Port Authorities is taken to 
be the date of delivery. The Act is the 
outcome of an international agreement and 
its provision cannot be departed from on 
the ground of the alleged hardship of indi¬ 
viduals. (Para 10) 

Anno: C. G. S. Act Sch., Art. Ill N. 1. 

A. R. Bakshi, for Appellants; Bapubhai M. 
Buch and V. G. Hathi, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
( 32) AIR 1932 Bom 330: (138 Ind Cas 793) 4 

(’51) Civil Revn. Appln. No. 160 of 1950: 

(AIR 1951 Sau 83) 4 

(’17) AIR 1917 Sind 58: (11 Sind LR 29) 7, 9 

(’37) AIR 1937 Sind 11: (30 Sind LR 345) 9 

(’51) AIR 1951 Trav-C 1: (1950 
Trav-C LR 339) 4 

BAXI J.: The appellants sued the respondent 
Company in respect of short delivery of 59 
packages shipped from Colombo to Bedi Port of 
Bedi Bunder by the respondent Company’s 
steamer S. S. “Jaybrahma” under three bills of 
lading. The steamer arrived at Port Bedi on 
5-1-48 and sailed away on 12-1-48. The goods 
were discharged into and brought to the wharf 
by the barges which belonged to the Port 
Authorities of the then Nawanagar State. The 
packages were delivered to appellants by the 
Port Authorities in different lots. It is not’ 
known when the last lot was delivered but the 
Port Commissioner addressed a letter dated 

24- 11-48 to the appellants advising them that the 
final outturn of the steamer had been forwarded 
to the Jamnagar Agents of the respondent 
Company and asking them to arrange to receive 
a certificate for their short-landed packages. 
Thereupon the appellants wrote to the respon¬ 
dent Company’s Jamnagar Office a letter dated 

25- 12-48 requesting them to send the short- 
certificate to enable them to obtain their 
claims from the Company. 

The appellants submitted their formal claim 
to the respondent Company by their bill dated 
12-12-48 claiming Rs. 16571.32 for the value of 
the goods short-delivered plus Rs. 6628.68 re¬ 
presenting the freight, insurance and customs 
charges on the goods, the total claim amount¬ 
ing to Rs. 23200.00. After some correspondence 
the respondent Company rejected the plaintiffs 
claim by their letters dated 7-7-49 and 13-7-49 
on the ground that it was barred under the 
terms of the Indian Carriage of Goods by Sea 
Act of 1925. The appellants thereafter filed 
the present suit in the Court of the Civil Judge, 
Senior Division, Jamnagar to recover the 
amount claimed by them. On behalf of the 
respondent Company, two objections were 
taken in the trial Court against the maintain¬ 
ability of the suit. It was contended that the 
suit was barred under the provisions of An 
cie III, cl. 6 of the Schedule to the^Indian 
Carriage of Goods by Sea Act, not having been 
filed within one year after the date °f the deli 
verv of the goods, and it was ds° wntendea 

that the respondent Company was exonerated 

from its liability under cl. 26 o! the bills or 
lading as the appellants had not made th 
claim within a month of the arrival oi 
ship into the port. 
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The learned Civil Judge held that the suit 
was barred under Article III, cl. 6 of the Sche¬ 
dule and therefore dismissed the suit. On 
merits he held that the appellants had proved 
that the value of the goods short-landed and 
freight, insurance and customs charges were 
proved! The appellants preferred this appeal 
against the Civil Judge’s decree on the same 
grounds. 

(2) The learned Advocate for the appellants 
submitted before us that the provisions of the 
Indian Carriage of Goods by Sea Act could not 
apply to the contract of carriage represented 
by the bills of lading and even if they did, the 
goods must be deemed to have been delivered 
to the appellants on 24-11-48 when the Port 
Commissioner’s letter was received by them. 
As regards cl. 26 of the bill of lading, it was 
argued that it was inoperative and in the alter¬ 
native it was contended that the appellants 
made the claim within one month from the 
date of the receipt by them of the Port Com¬ 
missioner’s order and the suit was therefore 
not barred by that clause. 

(3) The following points arise for determi¬ 
nation : 


(1) Whether the contract is governed by the 
provisions of the Indian Carriage of 
Goods by Sea Act. 

(2) If so, whether the suit has not been bar¬ 
red by Article III, cl. 6 of the Schedule 
thereto. 

(3) Whether the appellant firm filed their 
claim in accordance with cl. 26 of the 
bill of lading. 

(4) If not, what is its effect on the suit. 


(4) The bills of lading Exs. 14, 15 and 16 
contain the condition printed in red ink that 
the contract contained therein was subject to 
the terms and conditions of the Indian Car¬ 
riage of Goods by Sea Act and the Schedule 
thereto and that the Company are to be en¬ 
titled to the benefits, privileges, rights and 
amenities contained in the Act and the Sche¬ 
dule as if same were substantially set out in 
the bills of lading. This condition further pro¬ 
vides that in pursuance of Article 7 of the 
Schedule the liability of the carriers prior to 
the loading of and subsequent to the discharge 
from the ship shall be governed by the condi- 
an ^ exceptions of the bill of lading. This 
J- h , at ‘he Parties had agreed that the 
t conditions of the Act and the Sche¬ 

dule were to be part of the contract of the 

th » r ® s Pondent Company was to 
be entitled to all the benefits, privileges rights 
and amenities contained in the Act and the 
Schedule thereto. Further the liability of the 

theTi Pa disrhar^ SP f eCt ° f ,u the £ oods subsequent to 

irn*H d K h .f ee *25} the Shi P W3S t 0 be gOV- 

fS by V h * e c ° nd ‘ tl0 Ii s contained in the bill 
of lading. Mr. A. R. Bakshi for the appellant 
argued that the condition incorporating the 

dX^hereto°w d i^° nS A f K the Act and ‘he^ehe- 
auie thereto was void because it was oonres- 

S1Ve a " d 0 PP<>sed to public policy. He further 

argued that so far as his cUents were concern- 

ed, the Act was a foreign law not applicable 

either in Colombo or in Port Bedi and ther£ 

fore on that account also the condition wa^ 

void. He suggested that the Act had the effect 

of curtai mg the appellants' rights to sue un- 

Jhe law of the Jamnagar State and the 

condition mcorporatmg its provisions in the 

bill, of lading was therefore void. 

The question whether the provisions of the 
lAct can be validly incorporated and made a 


part of the contract contained in the bill of 
lading has been covered by a decision of this) 
High Court in the ‘WESTERN INDIA PROS-I 
PECTING SYNDICATE LTD. v. THE BOM¬ 
BAY STEAM NAVIGATION CO. LTD.’, Civil 
Revn. Appl. No. 160 of 1950 (Sau.) in which, 
following the decision in the 'ORIENT SHIP 
SUPPLY CO LTD. v. KALAMARSAND CO.’. 
AIR lu:")I Tiav-C. 1. Shah C. J. held that the 
condition was a valid condition and the rights 
of the parties would be governed by the pro¬ 
visions of the said Act and the Schedule. We 
would aiso refer to the decision of the Bombay 
High Court in 'SHAKOOR GANY v. H.E. 
HINDE & CO. LTD.’, AIR 1932 Bom. 330 in 
which the bill of lading incorporated all the 
terms and conditions of the English Carriage 
of Goods by Sea Act 1924. The High Court 
considered and gave effect to Article III, cl. 6 
of the English Act the provisions of which are 
identical with the provisions of Article III, 
cl. 6 of the Indian Act. It was contended in 
that case that the clause was void under Sec¬ 
tion 23 of the Indian Contract Act as in res¬ 
traint of legal proceedings. Blackwell J. nega¬ 
tived this contention and held that the effect 
of incorporating the provisions of the Act was 
that the plaintiffs rights were extinguished in 
respect of claims made after the deliver}’ and 
there was no question of remedy being barred 
under Section 28. 


These decisions furnish a reply to almost all 
the arguments addressed by Mr. Bakshi against 
giving effect to the terms of the Act and the 
Schedule in the bill of lading. We therefore 
hold that the plaintiffs-appellants’ rights are 
governed by the provisions of the Indian Car¬ 
riage of Goods by Sea Act and the Schedule 
thereto which have been incorporated in the 
bills of lading. 

(5) The next question is whether this suit 
is barred by the provisions of cl. 6 of Article 
III. That Article is enacted in the following 
terms : 


“In any event the carrier and the ship shall 
be discharged from all liability in respect of 
loss or damage unless the suit is brought 
within one year after delivery of the goods 
or the date when the goods should have been 
delivered.” 


(6) Therefore, under this Article we have to 
determine the date on which delivery had been 
given to the appellants or the date when the 
goods should have been delivered to them. 
According to the learned Advocate for the 
appellants this date is the date when his client 
received the Port Commissioner’s letter dated 
24-1H8, Ex. 8. According to him the date of 
delivery is the date on which he received a 
notice of the short-landing. If this date is the 
starting point of the year, during which a suit 
should be instituted then the suit is within 
time. The respondent Company's Advocate's 
contention is that the goods must be deemed to 
have been delivered latest on 12-1-48 when the 
ship sailed from the Port. He also contend¬ 
ed that even if the Port Authorities at Bedi 
delayed the actual delivery to the appellants 
the goods must be deemed to have been deli¬ 
vered to the appellants on that day and there¬ 
fore the suit was barred. 


♦kV-ii- tor the appellants argu. 

w h < l e iVerJ V2 the /,°. rt commissioner cou 

fnr Jha* nw ded as deUvery to the appellan 
for that Officer was not their agent and tl 
respondents’ liability continued until the goo* 
were actually delivered either to the consigS 
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or their agents. The Port Commissioner was 
according to him the respondent Company’s 
agent or bailee and therefore time would be¬ 
gin to run against the appellants only after the 
Port Commissioner gave them authentic notice 
that The goods were short-landed. He relied 
upon the decision of the Sind Court in ‘BOM¬ 
BAY CO. LTD. v. KARACHI PORT TRUST*. 
AIR 1917 Sind 58. 

(3) Clause 15 of the bill of lading is an 
effective answer to the appellants' argument that 
the Port Commissioner held the goods on be¬ 
half of the respondent Co. That clause reads 

as under: 


In all cases and under all circumstances 
the Company's liability shall absolutely cease 
when the goods are free of the steamer’s 
tackle, and thereupon the goods shall be at 
the risk for all purposes and in every res¬ 
pect of the shipper or consignee.” 

We have already referred to the condition in 
the bill of lading in pursuance of Article 7 of 
the Schedule that the liability of the carriers 
subsequent to the discharge from the ship shall 
be governed by the conditions and exceptions, 
contained in the bill of lading. The liability 
of the respondent Company is therefore govern¬ 
ed by this article after the goods were dis¬ 
charged into the Port Commissioner’s barges. 
Under this clause the respondents Company’s 
liability ceased absolutely as soon as the goods 
were transferred from the steamer to the 
barges and the goods were thereafter held at 
the appellants’ risk for all purposes and in 
every respect. The goods were for all purposes 
finally delivered by the Company on 12-1-48 as 
they were no longer liable in respect thereof 
subsequent to the discharge of these goods 
from the steamer. The period of one year un- 
der cl. 6 of the Article therefore began from 
the date of the delivery to the Port Commis¬ 
sioner and this would be so irrespective of the 
question whether he was the appellants’ agent 
or not. 


(9) Even apart from this clause the Port 
Authorities have been held as holding the 
goods on behalf of the consignees. In 'HAJI 
SHAKOOR FIRM v. FIRM OF VOLKART 
BROTHERS’. AIR 1937 Sind 11 the plaintiff 
claimed the value of the goods short-delivered 
from the appellants’ agents. The ship sailed 
from the Port on 2nd May 1929 and a joint 
survev was held on 1st June 1929. The plain¬ 
tiff claimed that the period of one year under 
cl 6 of the Article should commence from the 
date of the joint survey. It was argued that 
as the delivery to the Port Trust was follow¬ 
ed by a joint survey, it should be deemed to 
have been made to the plaintiff when the goods 
were surveyed and not when the goods were 
removed from the ship’s possession into the 
possession of the Port Trust Authorities. The 
jCourt rejected this argument and held that 
when the goods passed from the possession of 
the ship into the possession of the Port Trust 
they were held on account of the consignees 
and therefore the date of the delivery to the 
consignee within the meaning of Article III, 
.cl. 6 of the Schedule was the date on which 
]t he ship sailed from Karachi after delivering 
the goods to the Port Trust. 

With reference to the ^ a se of ‘BOMBAY CO. 
LTD v. KARACHI PORT TRUST’ AIR 1917 
Sind 58 upon which the learned Advocate for 
the appellants relied, the learned Judicial 
Commissioner expressed the view that though 
the Port Trust might well be the agent of the 


shipowners for the limited purposes mention¬ 
ed in that case, it could not be held that they 
)'! ere * he a £ents of the shipowners to hold 
identified consignments indefinitely at the will 
of the consignee. It is therefore not possible 
to accept Me Bakshi’s argument that the goods 
must be deemed to have been in the posses¬ 
sion of the Port Commissioner for and on be¬ 
half of the respondent Company until the ap¬ 
pellants received the Port Commissioner’s letter 
Ex. 8. The learned Advocate sought to dis¬ 
tinguish the later Sind case by pointing out 
that in Jamnagar there was nothing like a 
Port Trust nor rules governing the relations 
of the Port Trust Authorities with the ship¬ 
owners and the consignees and therefore the 
above decision could not hold good there. This 
is not quite correct. Mr. Chunilal, the Port 
Commissioner admitted that though the Port 
of Bedi had no rules, there was some proce¬ 
dure in the Bedi Port by which they were 
governed. 

The appellants could have amplified this 
statement by questioning the Port Commis¬ 
sioner on the details of the procedure and 
showed that the Port Commissioner was treat¬ 
ed as the Shipowners' Agent. This was not 
done. In fact the plea that the Port Commis¬ 
sioner was the Company’s Agent was taken up 
at a very late stage during the arguments in 
appeal before us. Moreover the Sind decision 
did not turn upon any special rule or proce¬ 
dure of the Karachi Port Trust but upon the 
construction of Article III cl. 6 of the Schedule 
and provides a valuable precedent for Sau¬ 
rashtra also. We are therefore of the opinion 
that the date of delivery within the meaning 
of Article III cl. 6 of the Schedule of the Act 
is 12-1-48 when the ship sailed from Bedi Port. 
The suit was instituted on 23-11-48 and is con¬ 
sequently barred under the provisions of the 
Article. 


(10) The appellants’ learned Advocate argu¬ 
ed that as regards Jamnagar the decision that 
the Port Commissioner was the agent of the 
appellants and held the goods on their behalf 
would inflict great hardship on them because 
if the Port Commissioner who was a State 
servant and responsible to no one except the 
Ruler chose not to let them know the extent 
of the short-delivery for a year the appellants 
would not be able to ascertain the amount of 
the goods short-delivered and submit their 
claim and their remedy would be barred even 
before they could be aware of their rights. The 
answer to this argument is that the period of 
one year has been fixed by statute under which 
the date of the delivery to the Port Authori¬ 
ties is taken to be the date of delivery. The 
A(?t is the outcome of an international agree¬ 
ment and its provisions cannot be departed 
from on the ground of the alleged hardship of 
individuals. The anoellants agreed to incor¬ 
porate the Act and its Schedule in the contract 
of carriage and they cannot now urge that 
these provisions should not be applied to 
them. The present argument moreover has no 
more than academic interest in this case. The 
appellant admitted in his deposition that the 
delivery to him took 5 or 6 months (&x. * 


para 9). Therefore even if the starting point >s 
computed from the date on which the g 
were actually delivered to him, b. e , ga £ 
run from July 1948 and the suit should have 
been instituted in July 1949. It was instituted 
in November 1949 and was therefore barred. 

(11) In the view that we t^e of fhe appel¬ 
lants’ failure to file the suit within one year 
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of the sailing of the steamer from Port Bedi, 
the rest of the points do not survive for consi¬ 
deration. We confirm the decree of the learned 
Civil Judge and dismiss the appeal with costs. 

(12) SHAH C. J.: I agree. 

B/D.H. Appeal dismissed. 
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Trivedi Pranshanker Shamji, Appellant 


Jayagauri Rughnath and another, Respon¬ 
dents. 

Second Appeal No. 84 of 1951, D/- 28-1-1952. 

(a) Civil P.C. (1908), S. 100 — Mixed ques¬ 
tion of law and fact — Whether property is 
moveable is partly a question of fact — Pro¬ 
perty admitted to be moveable in lower Courts 
and Court proceeding on that basis — Party 
will not be allowed to argue in second appeal 
on basis that property is not moveable. 

(Para 4) 

Anno: C.P.C., Ss. 100-101. N. 37 and 61. 

(b) Sale of Goods Act (1930) S. 2(7) — 

Machinery is moveable property within mean¬ 
ing of S. 2(7). (Para 4) 

Anno: Sale of Goods Act S- 2 N. 3. 

(c) T. P. Act (1882) S. 58 — Mortgage of 
moveable property (machinery) — Mortgagor 
in possession paying interest equal to rent — 
Transaction held hypothecation of moveable 
property and governed by equitable principles 
— Transferee of the property for value and 
without notice of charge — Claim of hypo- 
thecatee is defeated. 

In the deed mortgaging machinery there 
was a recital that the mortgage was with 
possession. At the same time, it mentioned 
the property to be leased out to the 
mortgagor at Rs. 90/- per month, which 
would be paid by the mortgagor and ap¬ 
propriated by the mortgagee towards 

L,i reS i a ! ree £ t0 be P ai d under the mort¬ 
gage deed. This interest was at 3 per 
cent per mensem which worked out exact- 

rLlV h r e amount of the rent agreed per 
S hand? fa d the P r °P”‘y had not chaSg- 
lion h d c ? ntlDued to be in posses- 

2ft of T . the moi- tgagor. No rent was ever 

a pledge the J nten tion to create 

■ 1 ^ Property, the essence of 

which is transfer of possession: 

Held that the transaction was that nf 
hypothecation of moveable property which 
could be done without transferring 1 ^ posses¬ 
sion. The incidences of a traSStfon of 
hypothecation of moveable property with¬ 
out transferring possession, not being pro¬ 
vided for either in the Contract Act ofTn 

the Transfer of Property Act were gov- 
erned by equitable principles of the & 
Jk^Law. The claim of the hypotheca- 
tee or the mortgagee who permitted the 
property to remain in the ™„ o 
the mortgagor, was liable to be defeated 
by the property passing into the hands 
of a bona-fide purchaser for value with¬ 
out notice of the mortgagee’s claim: Case 
law Ref. (Para SI 

Anno: T.P, Act S. 58 N. II. 
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(d) Sale of Goods Act (1930) S. 30 — Sale 
by P to his brother L — Sale deed not reciting 
transfer of possession — P continuing in pos¬ 
session as ostensible owner and selling pro¬ 
perty to J — As between P and L principles 
of S. 30 would apply and those taking title 
under L would be bound by sale to J. (obiter). 

(Para 6) 

Anno: Sale of Goods Act S. 30 N. 1. 

A. R. Baxi. for Appellant; D. N. Vakil with 
K. K. Sevak. for Respondent No. 1. 
REFERENCES: Courtwar/Chronological/ Paras 


o 

5 

5 

5 

5 


C19) 42 Mad 59: (AIR 1919 Mad 779(1) ) 

(’27) 5 Rang 633: (AIR 1928 Rang 28) 

(’31) 9 Rang 182: (AIR 1931 Rang 201) 

(’3.3) AIR 1933 Sind 401: (27 Sind LR 249) 
(*40) AIR 1940 Sind 177: (190 Ind Cas 790) 
JUDGMENT : This second appeal arises out 
of a suit for declaration filed by the present 
appellant that the flour mill in suit was liable 
to be attached in execution of the decree 
obtained by the appellant against the second 
respondent. Mehta Lalashanker Harilal. The 
facts are that Mehta Prabhulal Harilal the 
brother of the second respondent, agreed to 
purchase by a document dated 17th June 1945 
a flour mill and accessories from one Momin- 
khan Khushalkhan along with the lease of the 
property on which the mill was situated, for 
a consideration of Rs. 5000/-. He paid 
Rs. 2000/- at the time of deed and obtained 
possession. The balance of Rs. 3000/- was paid 
subsequently by two instalments of Rs. 1000/- 
and Rs. 2000/- when a regular sale deed was 
executed. For the purchase of this mill. 
Mehta Prabhulal Harilal by a note dated the 
18th June 1945 borrowed a sum of Rs. 5000/- 
from Tramba Darbar Shri Madarsinhji at 
interest of two per cent per mensem agreeing 
to re-pay the amount within three months and 
on failure to do so, to execute a mortgage deed 
in respect of the said mill. This note is Ext. 8 
in the case and contains recitals that the loan 
was being taken for the purpose of purchase 
of the machinery and which Mehta Prabhulal 
agreed to mortgage by a registered deed in 
case the loan was not discharged within three 
months. On 26th June 1945, Mehta Prabhulal 
purported to sell this flour mill etc., to his 
brother, the second respondent Mehta Lal- 
shanker for a consideration of Rs. 5000/- and 
executed a document which is Ex. 14 in the 
case. On the same date Mehta Lalshanker 
mortgaged the mill purchased by him from his 
brother with Trivedi Pranshanker, the present 
appellant, against an advance of Rs. 3000/- 
payable with interest at three per cent per 
mensem. This document which is Ex. 15 in 
the case is attested by Mehta Prabhulal. These 
two brothers, i.e. Mehta Prabhulal and Lal¬ 
shanker have a third brother named Jagdish 
who is married to the daughter of the first 
respondent Jayagauri Rughnath. On 13th July 
1945 Mehta Prabhulal sold this very same 
flour mill to Jayagauri for Rs. 5000/- The 
amount was paid by a cheque and it is in 
evidence that this amount went to discharge 
the loan of Rs. 5000/- taken by Mehta Prabhu¬ 
lal from Tramba Darbar Shri Madarsinhii On 

S-r'iJS?* Pra ^ hUlal °* btained an ^vance 
or Rs. 1500/- on the mortgage of this sam^ 

mill from one Pathak Dayalal Lalji 

ioi Th !^ ft ? r A Se ? ms that both Mehta Prabhu- 
tK Sha "n er dlsa PPeared and rival 

appelfant tlT* J&gT? 

shanker on the strength 
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and attached before judgment the mill. Jaya¬ 
gauri intervened by proceedings under Order 
21 . Rule 58, C. P. Code, and succeeded in get¬ 
ting the attachment raised as the property 
was in her possession and she claimed it un¬ 
der a document of sale. Thereupon Trivedi 
Pranshanker, the present appellant, filed the 
present suit claiming priority over Jayagauri 
and praying for a declaration that the pro¬ 
perty was liable to be attached and sold in 
execution of the decree that he obtained 
against Mehta Lalshanker. 

(2) Now it is clear that Mehta Prabhulal 
had committed a fraud on various parties 
and it appears that his brother Mehta Lal¬ 
shanker was his accomplice in it. The trial 
Court Judge held that the transaction of sale 
by Prabhulal in favour of Lalshanker was 
without consideration and a sham transac¬ 
tion. Consequently, the mortgage by Lal¬ 
shanker was also bad. He also held that 
Trivedi Pranshanker the plaintifT. had failed 
to prove consideration for the mortgage in his 
favour. The District Court on appeal by the 
plaintiff held both these documents to be 
genuine and with consideration but held that 
as the plaintiff did not obtain possession of 
the mill and permitted Prabhulal to remain in 
possession which enabled the latter to sell it 
the property in question as she was a bona 
fide purchaser for value without notice of the 
prior encumbrance. The learned District Judge 
therefore dismissed the appeal, although he 
differed from the views of the lower Court as 
regards the validity of the mortgage transac¬ 
tion in favour of the appellant and the tran¬ 
saction of sale by Prabhulal in favour of his 
brother Lalshanker. Against this decision the 
plaintiff has filed the present appeal. 

(3) Mr. A. R. Baxi, the learned advocate for 
the appellant, has raised two contentions. The 
first is that the property in question is not 
“goods'* within the definition of the Sale of 
Goods Act. His second contention is that Sec¬ 
tion 30 of the Sale of Goods Act which has 
been relied upon by the lower Courts has no 
application as it applies to a transaction of 
sale of goods where the buyer permits the 
goods sold to remain in possession of the seller, 
who sells or pledges them to a bona fide pur¬ 
chaser with value, without notice of the prior 
sale. Mr. Baxi contends that the appellant 
was a mortgagee in possession of the property. 
According to the deed in the appellant’s favour 
the possession was deemed to have been trans¬ 
ferred to the appellant who by the same deed 
leased out the machinery to Mehta Lalshanker 
at a rehtal of Rs. 90/- per month. So that the 
possession of Mehta Lalshanker was not that 
of a eller but of a hirer. 

(4) So far as the first point is concerned 
Mr. Baxi relies upon the definition of “goods 
given in clause (7) of Section 2 which reads 
as under: 

“ ‘Goods’ mean every kind of moveable pro¬ 
perty other than actionable claims and 
money, and includes stock and shares grow¬ 
ing crops, grass, and things attached to or 
forming part of the lands which arc agreed 
to he severed before sale or under the con¬ 
tract of sale.” 

He argues that the machinery was attached to 
the earth and there is no proof that there was 
any agreement that it was to be severed before 
sale. Now this is a new point made out lor 
the first time before me. In the lower Courts 
it was specifically admitted that the machinery 


was moveable property. Both the lower Courts 
had proceeded upon this admission which has 
also a bearing upon the question whether the 
documents of sale and mortgage were com¬ 
pulsorily registerable. It was admitted before 
the two lower Courts that the documents were 
not compulsorily registerable as the property 
aUected by the deeds was moveable property 
and r.ot immoveable property. I cannot permit 
this point to be raised for the first time in a 
second appeal as it is partly a question of 
fact. Even otherwise, I would have no hesita¬ 
tion to come to the conclusion that the machi¬ 
nery was moveable property and comes within 
first part of the clause (7) reproduced above. 
There is no proof before me that this machi¬ 
nery was permanently attached to and formed 
part of the land. As regards the second point 
I agree that Section 30 of the Sale of Goods 
Act has no application to the present case in 
view of discussion presently following. I shall 
first deal with the nature of the two transac¬ 
tions about which there is difference of view 
by the two lower Courts. In my opinion the 
document purported to have been executed by 
Mehta Prabhulal in favour of his brother 
Mehta Lalshanker has not been proved. Neither 
Prabhulal nor Lalshanker has been examined. 
The document appears extremely suspicious 
and it is not difficult to probe into the under¬ 
lying purpose, which prompted Prabhulal to 
execute it in favour of Lalshanker. Both 
these brothers appear to be thoroughly un¬ 
scrupulous persons and they were out to de¬ 
fraud third parties. (After discussing the evi¬ 
dence his Lordship continued). I therefore 
hold that the learned District Judge was not 
right in upsetting the decision of the trial Court 
that this alleged document between the two 
brothers was a sham transaction. The finding 
of the learned District Judge is based upon no 
evidence. Indeed there is hardly any discussion 
on this point beyond a line saying 

“Prabhulal has executed Ex. 14. There is 
admission of consideration. There is no 
reason to disbelieve it.” 

In another passage, the learned District Judge 


says 

“Under these circumstances, it is held that 
Pranshanker has actually advanced Rs. 3000/- 
on the pledge of the flour mill in question to 
Lalshanker and the amount is paid to 
Prabhulal. Exs. 14 and 15 are documents duly 
proved and it is held that they are executed 
for consideration.” 

As regards the validity of the deed in favour 
>f the appellant Trivedi Pranshanker there is 
evidence to support it as the latter has been 
“xamined in the case and he has proved the 
locument passed in his favour. I accept the 
inding of the learned District Judge in this 
respect. 

The position therefore would be that in spite 
>f the ostensible sale in favour of Lalshanker 
vhich I hold to be a sham transaction. 
Prabhulal continued to be the owner of the mm 
n Question and it was he really who borrower 
he" sum of Rs. 3000/- from the PjainjiH 
rrivedi Pranshanker. Prabhulal did not wis 
o execute the document of the mortg g 
avour of Trivedi Pranshanker as he nao 
i!ready agreed to mortgage ‘he mill to ne 
[Yamba-Darbar. The document executed by 

.alshanker in favour of pnhhulal 

s attested by Prabhulal And it was Prabhulal 

vho according to the finding of ~ 

fudge, received the amount of the loan, bo 
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fide purchaser without notice. The preference 
given to the innocent purchaser is sometimes 
put on the ground of prevention of fraud and 
in ‘NARASIAH v. VENKATARAMLAH’ the 
Madras High Court said— ‘When goods are 
left in the possession of the mortgagor, a wide 
door is left open for fraud, and when the 
equities between the innocent purchaser and 
the mortgagee have to be weighed the pre¬ 
ponderance must be given to the purchaser, 
for the mortgagee has by his omission to 
secure possession of the goods facilitated the 
commission of the fraud.” 

The Madras High Court in the case of 
•NARASIAH v. VENKATARAMIAH 9 , 42 Mad 

inveui rrcftiisiMimci *..*v**,-* -~ 59 held that a bona fide purchaser without 

be oaid under the mortgage deed. This interest notice of the encumbrance of the goods 

.. *-* Ti.hinh Mfnr\rc out hypothecated but left with the hypothecator is 

not affected by the encumbrance and takes them 
free of it. The Rangoon High Court has 
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that in fact the rights of the parties are to be 
judged as if Prabhulal, the original owner of 
the property, purported to mortgage it with the 
plaintiff Trivedi Pranshanker. The subsequent 
conduct of these two brothers confirms me in 
this view. It is Prabhulal who again sells the 
mill to Jayagauri and takes a further loan from 
Pathak Dayalal and not Lalshanker. 

(5) Next question is to consider the nature of 
the mortgage deed Ex. 15 in the case. There is 
recital in the deed that the mortgage is with 
possession; at the same time, it mentions the 
property to be leased out to the mortgagor at 
Rs 90/- per month, which will be paid by the 
mortgagor and appropriated by the mortgagee 
Trivedi Pranshanker towards interest agreed to 
be paid under the mortgage deed. This interest 
is at 3 per cent, per mensem which works out 
exactly to the amount of the rent agreed per 
month. In fact the property had not changed 
hands and continued to be in possession of 
Prabhulal. It is admitted that no rent was ever 
paid. It was never the intention to create a 
pledge of the property, the essence of which is 
transfer of possession. In my opinion the tran¬ 
saction was that of hypothecation of moveable 
property which can be done without transferring 
possession. The incidences of a transaction of 
hypothecation are neither provided for in the 
Contract Act nor in the Transfer of Property 
Vet; they are governed by equitable principles 
)f the English Law. In this connection, I may 
refer to the following commentary in Mulla’s 
Transfer of Property Act, 3rd Edition, 1949, at 
pages 386 to 387: 

“The Transfer of Property Act refers to 
mortgages of immoveable property and the 
Indian Contract Act refers to pledges of 
moveable property. But neither Act deals 
with mortgages of moveable property. A 
mortgagee of moveable property is entitled to 
a decree for sale just as much as a mortgagee 
of immoveable property. A mortgagee of 
moveable property, if in possession has a right 
to sell the property without the intervention 
of the Court, if after proper notice the mort¬ 
gagor fails to repay the mortgage money. 
But delivery of possession is not necessary to 
constitute a mortgage of moveable property, 
♦u u hypothecation of moveable property 
though not accompanied with delivery of 
possession is valid, and recognised in Indian 
trai *sfer of moveable property is 
not complete without delivery of oossession, 

^ C L h F,° hecat !?u ha X e been described as 
creating an equitable charge. For the same 

3 °l‘ gage °! m °veables is liable to be 
thp 6 o»wf ‘V he mortgagor in possession sells 
f bona fl . d e purchaser without 
tb ® sa ™ e principle a mortgagee of 
without possession has been post¬ 
poned to a subsequent mortgagee with 
possession and without notice of the first 
mortgage. As between two mortgagees of 

that the judgment-creditor Sole'S lit 

over ,. su f. h a mortgagee merely by 
?. I,ng his application for attachment and 7 that 
if the mortgagee takes possession before 
actual, attachment, the judgment-creditor gets 
no prior rights. In some cases however It 
, as . b aen held — it is submiffed incorrectly— 
that the mortgage will prevail against a bona 


• » * v* * a A « VV4A V UU J 

similarly held in the case of ‘BACKER KHORA- 
SANEE v. AHMAD ESMAIL’. 5 Rang G33 and 
reaffirmed the same principle in the later case 
of ‘ABDUL HABIB v. MAUNG TUN KYAING’. 

9 Rang 182. The Sind Court in the case of 
•DAYALJI PRAGJI v. KARACHI ELECTRIC 
SUPPLY CORPORATION’. AIR 1940 Sind 177, 
held: 

“Where there is a mortgage of moveable 
property, and the moveable property is 
allowed by the mortgagee to remain in 
possession of the mortgagor as ostensible 
owner, and the property is again mortgaged 
to a third party and sold, the first mortgagee 
cannot recover from the second mortgagee 
unless he can show that the second mortgagee 
had notice of the prior mortgage.” 

In an earlier case of ‘FIRM OF SAKARCHAND 
BHAGOOBHAI v. FIRM OF PREMJI MUUI’, 
AIR 1933 Sind 401 the Sind Court followed the 
equitable principle that where one of the two 
innocent parties must suffer from the fraud of 
the third, the loss should be borne by him who 
has enabled the third party to commit the 
fraud, if he has neglected some duty owing to 
the other or has done something which has in 
fact misled the other. Following these deci¬ 
sions. it appears to me to be quite clear that the 
claim of the plaintiff, who permitted the • 
property to remain in the possession of the 
mortgagor, was liable to be defeated by the 
property passing into the hands of a bona fide 
purchaser for value without notice of the 
piaintifYs claim. Both the lower Courts have 
held tnat Jayagauri was such a purchaser. 
Consideration paid by her has been conclusively 
proved as the amount was actually paid to 
Tramba Darbar in discharge of the loan taken 
by Prabhulal. That she obtained actual physical 
possession has also been proved. At the time 
of attachment the property was in her posses¬ 
sion. Under the circumstances, the plaintiff- 
appellant cannot attach the property in her 

Lalshanker XeCUti ° n ° f h ‘ S daim against Mehta 

(6) Now let me examine the case on the 
basis of the sale by Prabhulal in favour of 

hv . L . als T ha , nker b ein g valid, as held 

Pv ^ lstnct { ud g e - T be document of sale 
Lx. 14 does not recite that possession was 

n a Sn?^o t0 Lals . hanke . r - Prabhulal continued 
m possession as ostensible owner as held by the 

tea 

the Sale of Goods Act’wiil apply andUhhankeJJ 
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will be bound by the sale effected by Prabhulal 
and so would be Trivedi Pranshanker who took 
his title under Lalshanker. Hence in either 
case. Jayagauri will have a prior claim over 
Trivedi Pranshanker. But I am inclined to 
hold in favour of the first position discussed by 
me that the sale in favour of Lalshanker was 
a sham transaction, and never intended to pass 
property in the mill. 

(7) The result is that this appeal fails and is 

dismissed with costs. 

B/R.G.D. Appeal dismissed. 
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adjustment disabling the judgment-debtor 
to claim protection of the Rent Act was 
unlawful. ( Para 4) 

That the adjustment of 25-3-1950 did 
not create a fresh contract of tenancy till 
1-1-1951 and therefore no question of claim¬ 
ing the benefit of the Rent Act under fresh 
tenancy could arise. (Para 5) 

Anno: C. P. C., S. 11 N. 23, 114. 

H. C. Shah, for Appellants; C. N. Shah, for 
Respondent. 

REFERENCES: Courtwar/Chror.ological/ Paras 
C50) AIR 1950 Bom 252: (52 Bom LR 143) 4 

(’49) Second Appeal No. 88 of 1949 (Sau) 4 

(’49) Civil Revn. Appln. Nos. 98 and 99 
of 1949 (Sau) 4 


Budhumal Gorelal and another. (Judgment- 
debtors) Appellants v. Ratilal Gulabchand, 
J udgment-creditor-Respondent. 

Second Appeal No. 147 of 1951, D/- 21-3-1952. 

Houses and Rents — Bombay Rents, Hotels 
and Lodging House Rates Control Act (LVII 
(57) of 1947), Ss. 12 (1) and 50 — Act applies 
to pending executions — Ejectment decree prior 
to Act — Adjustment in execution after Act 
came into force — Judgment-debtor agreeing 
not to claim protection of Act — Legality — 
Estoppel by res judicata in subsequent execution 
— Civil P. C. (1908), S. 11. 

A obtained a compromise decree against 
his tenant, B. on 22-4-1943 whereby B was 
to give possession of the premises to A by 
November 1943 and till such possession 
was given was to pay rent at Rs. 25 per 
month. On failure to deliver possession. 

A applied for execution of the decree on 
31-12-1949. On 25-3-1950 an adjustment of 
the decree was recorded. According to this 
adjustment B was to hand over possession 
on 1-1-1951 and also agreed not to raise 
any objection to the ejectment by claiming 
any protection under the Rent Law in force. 
He* also agreed to pay the monthly rent 
till 1-1-51 and also the arrears of rent 
• which amounted to Rs. 790. This rent was 
paid. On failure to deliver the premises 
A applied for execution of the adjusted 
decree on 9-1-1951. B contended that he 
was entitled to the benefit of S. 12 (1) of 
the Bombay Rent Act (LVII (57) of 1947) 
as adapted and applied to Saurashtra and 
was not liable to ejectment: 

Held that the provisions of the Bombay 
Rent Act (LVII (57) of 1947) were 
retrospective and applicable to pending 
executions by virtue of S. 50 of that Act 
and, therefore, the tenant judgment-debtor 
was entitled to claim the benefit of S. 12(1) 
in the previous execution: AIR 1950 Bom 
252- S A No. 88 of 1949 (Sau) and Civil 
Revn. Applns. Nos. 98 and 99 of 1949 (Sau), 
Rel. on. < Para 4) 

(ii) But the judgment-debtor having 
entered into an adjustment with the 
landlord in the previous execution of 
31-12-1949 he must be deemed to have 
abandoned any defence to the execution 
application based upon S. 12 (1) of the 
Act and would be barred from reagitating 
the same question by reason of estoppel by 
res judicata, even though the clause in the 


JUDGMENT: The facts leading to this 
appeal are that the respondent filed a suit 
against the appellants for ejectment from a 
shop premises and for arrears of rent in the 
year 1943 in the Court of the Civil Judge of 
Kathiawar at Civil Station Rajkot. On 22nd 
April 1943. a decree on compromise was passed 
whereby it was provided that the defendants 
had to give possession of the premises on Aso 
Vad 12th of Samvat year 1999 (November 
1943). and if the defendants failed to give 
possession, the plaintiff was to get the same by 
execution of the decree. It was further 
provided that till such possession was given 
after this date the defendants were to pay 
rental of Rs. 25/- per month. The judgment- 
debtors did not vacate the premises and the 
judgment-creditor applied for execution by an 
application dated 31st December 1949 which 
was numbered 74 of 1949. 


On 25th March 1950, the parties arrived at 
an adjustment of the decree which was 
recorded. According to this adjustment the 
judgment-debtors were ordered to hand over the 
possession of the shop on 1st January 1951 and 
they agreed not to raise any objection to the 
ejectment by claiming any protection under the 
Rent Law in force. It was also agreed that 
the judgment-debtors would continue to pay 
the monthly rental of Rs. 25/- till 1st January 
1951. As the judgment-debtors failed to deliver 
aossession on this date, the judgment-creditor 
filed an application for execution of the 
adjusted decree on 9th January 1951. This 
application was resisted by the judgment- 
lebtors principally on two grounds; firstly, that 
he adjustment extinguished the original decree 
vhich could not consequently be executed and 
[he remedy of the judgment-creditor was to 
lie a separate suit and secondly, that the 
judgment-debtors were entitled to the protection 
if the Rent Act then in force in spite of their 
aaving agreed in the adjustment not to claim 
t. Both the lower Courts disallowed these 
Ejections and the judgment-debtors have now 
:ome in second appeal to this Court. 

(2) Mr. H. C. Shah, the learned Advocate 
p or the judgment-debtors has not pressed the 
Srst point that the decree is incapable or 
?xecution having been extinguished by tne 
adjustment and that the only remedy 1S 
enforce the adjustment by a separate suit, d 
le has very stronglv pressed the se^ono P > 
hat the judgment-debtors are entitled to me 
Denefit of Section 12 (1> of the Rent Act anrt 
[he judgment-creditor has not made ou 4 

if eviction under Section 12 or 13 ofthe Rent 
\et. the prayer for eviction should be rents \ .. 

(3) Now the Bombay Rent Act as adapted 
and applied to the State of Saurashtra was 
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20th December 1948 and its defendant gets the rights and the privileges o£ 

a tenant under the Act and unless the protection 
of the Statute is properly and validly with- 

. . • i l-i _ i: 


brought in force on 20th December 1948 and its 
life was for two years which was extended by 
one year more. Thereafter, a new consolidated 
Act applicable to Saurashtra was enacted and 
brought into force in the month of July 1951; 
this is Act XXII of 1951. It may also be 
noted that at the time of the adjustment of the 
decree on 25th March 1950, it was agreed 
between the parties that the arrears of rent 
upto that date amounted to Rs. 790/- and a 
provision was made in tne adjustment for pay¬ 
ment thereof. This rent has been paid. 

(4) The question in the present case is 
confined to that of eviction only. The learned 
Advocate for the appellants contends that at 
the time of the original decree i.e., on 22nd 
April 1943 the Rent Act was not in operation 
but the Bombay Rent Act as adapted and 
applied to the State of Saurashtra. was made 
applicable not only to pending suits but also 
to executions by the express provisions of 
Section 50 and consequently the execution 
application filed by the judgment-creditor on 
9th January 1951 would be governed by the 
provisions of Section 12 (1) of the Bombay 
Rent Act, which lays down: 

“A landlord shall not be entitled to the 
recovery of possession of any premises so long 
as the tenant pays, is ready and willing to 
pay, the amount of the standard rent and 
permitted increases, if any. and observes and 
performs the other conditions of the tenancy 
in so far as they are consistent with the 
provisions of this Act” 

He further argues that the condition in the 
compromise debarring the judgment-debtors 
from seeking protection of the rent law was 
void as being unlawful being against the rent 
law. Now these two contentions in the abstract 
appear to be correct. Indeed, this High Court 
has m previous cases clearly held that the pro¬ 
visions of Section 50 of the Rent Act are 
retrospective and apply to execution proceedings 

n S Ao e iL£!?, ese are cases of ‘THAKAR NARAN- 
DAS RAGHAVJI v. VITHALDAS ODHAVJI’. 

88 ot 1949 and 'JINA JIVA 

98 an^ 99 o? 1949 ’ CIvil ReVn ' AppUl ' Nos ' 

^ St case a con sent decree was passed 
2L, 14 ?L ? ecer " ber 1948 six days before the 

St^,s^r^ 1, tefc s 3s^rt 

consent "decree 16 having Tee? Raised °Vhis 
objection was upheld and the derision 
lower appellate Court tn th& Sl0n 

a f* re&ng th^dedsio^oMhe^Jcourl 

iudgme 

•he Provisions of the new W ? nder 
gone into in execution pro^dings. 1 W3S t0 be 

The learned Advocate for the appellants h=>c 
also drawn mv attention to a vlry /ec^nt 


drawn, he would not be liable to deliver 
possession in spite of the terms of the deciee 
anu il.at the defendant will be entitled to tne 
benefit of Section 12 (1) even after the expiry 
of me peiiod of the tenancy. It was also iurtner 
held that a term in a consent decree which 
requires the defendant to do a certain act on 
the assumption that he will not claim or that 
he will not be entitled to claim the benefit of 
a Statute is not 'lawful* within the meaning 
of Order 23. Rule 3. and the executing Court 
is not bound to execute that part of the decree 
contrary to the terms of the Statute. 

In that case, a decree was passed on 11 th 
June 1947 and the relationship between the 
parties at that time was governed by the 
Bombay Act VII of 1944; the period of the 
tenancy provided by the decree expired on 
31st January 1948; in the meantime, Bombay 
Act LVII of 1947 came into force which gave 
additional benefit to tenants; the question was 
whether the judgment-debtor was entitled to 
the benefit of the latter Act. It was held that 
lie was entitled and that the term of the 
consent decree that he could not claim the 
benefit of the Statute was not lawful within the 
meaning of Order 23. R. 3. Civil Procedure 
Code, and the executing Court was not bound 
to execute that part of the decree contrary to 
the terms of the Statute. In that case as also 
in the previous cases decided by this Court 
quoted above, the provisions of the Rent Act 
giving protection to the tenants came into force 
after the consent decrees were passed, and in 
view of the retrospective operation of Statute 
and its applicability to pending execution 
proceedings, it was held that the tenant was 
entitled to claim the protection of Section 12(1) 
of the Rent Act. 

This State of law is not disputed by the 
learned Advocate for the judgment-creditor. His 
sole argument rests upon the fact that although 
at the time of the original consent decree, the 
Rent Act was not in force, on 31st December 
1949 when the execution application No 47 of 
1949 was filed, the Act had been applied and 
it was then open to the judgment-debtors to 
plead the benefit of Section 12 ( 1 ) of the Act 
and for the judgment-creditor to make out a 
case for ejectment under Section 12 and Section 
13. The judgment-debtors however did not 
raise any objection but consented to an 
adjustment on 25th March 1950, whereby they 

?oH ed vac £ e ! he Poises on 1st January 
„ *• This adjustment by consent had the 
effect of estoppel by res judicata and it was 
therefore not open to claim the benefit of 
Section 12 (1) of the Rent Act, when the present 
application under consideration was filed on 
9th January 1951. 

None of the cases referred to by the learned 
Advocate for the appellants touch this point, as 
in all those cases the question of estoppel or 
res judicata did not arise as there was change 
m the law between the date of the consent 
decree, and the date of the execution appli- 
oation. The lower Court has held that the 
judgment-debtors had ample opportunity to 
plead protection of Section 12 (1) of the Art 
Krl lf „ tbe Q y d ?_ ne .! 0 ’ inquiry would have 


ruling of the Bombay High Court in tK recen ‘ 

L G U?UPADA ppA SHlVLINCAPPA v^AKBAR her „ • • , v— - -wuu.c nave 

SAYAD SUDAN KADRI\ AIR 1950 Bom 9 *? l n *u gon * e in !? lr i the execution proceedings 
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accepted a compromise, whereby they agreed to 
surrender possession on 1 st January 1951, and 
therefore they were barred from raising the 
same contention over again on principles of res 
judicata. Mulla in his commentary on Section 
11 of Civil Procedure Code, 11th Edition, pages 
84-85 observes as under: 

"The present section does not apply in terms 
to consent decrees: for it cannot be said in 
the case of such decrees that the matters in 
issue between the parties "have been heard 
and finally decided” within the meaning of 
this section. A consent decree, however, has 
to all intents and purposes the same effect 
as res judicata as a decree passed in invitum. 
It raises an estoppel as much as a decree 
passed in invitum. So long, therefore, as a 
consent decree stands, it is not open to either 
party thereto to give it the go-by even if it 
contains clauses that are bad in law. A con- 
ent decree, however, is a mere creature of 
the agreement on which it is founded, and it 
may be set aside on any ground which would 
invalidate an agreement between the parties.” 
I see no reason why these principles should 
not be applied to the present case. The 
j judgment-debtors must be deemed to have 
abandoned any defences to the execution appli¬ 
cation based upon Section 12 (1) of the Rent 
Act: such defences were after all questions of 
fact. The Rent Act does not impose an 
obligation upon the Court to scrutinise every 
compromise arrived at between the parties and 
to find out whether the conditions for eviction 
laid by the Act have in fact been complied 
with. If such were the case, a suit for eviction 
could not be compromised, and the judgment- 
debtors in spite of a compromise could question 
the same in execution proceedings. The Rent 
Act gives certain benefits to the tenant to resist 
eviction, but it is equally certain that the 
! tenant can forego such benefits and consent to 
a decree for eviction. The learned Advocate for 
the appellants has referred to the clause in the 
(adjustment of 25th March 1950, which disables 
the judgment-debtors from seeking protection of 
the Rent Act and contends that such clause 
being unlawful, the judgment-debtor’s right to 
claim the benefit at a subsequent stage when his 
eviction was being sought, was unimpaired; but 
this contention is easily met by the argument 
that assuming this clause was not there in the 
compromise (and it was obviously inserted lor 
the benefit of the judgment-creditor), the 
judgment-debtors would be barred from re¬ 
stating the same question of their claim lor 
protection under Sec. 12 (1) of the Act by 
reason of estoppel by res Judicata having 
impliedly abandoned the same in arriving at 
the adjustment of 25th March 1950. 

(i) The learned Advocate for the appellants 
has further contended relying on the Bombay 
rase above cited that the adjustment of 25th 
March 1950 created a fresh contract of 
tenancy expiring on 1-1-51 and the judgment- 
debtors being tenants within the defimtion of 
the Rent Act even after 1-1-51 C ° uld c ^ 
evicted unless conditions under . Sec ^° p n 4 p \? a t ?J 
13 were satisfied. The compromise decree m the 
Bombay case contained the following clauses. 

“ (1) The defendant admits that he is the 

monthly tenant of the plaintiff. The defen¬ 
dant do deliver up Possession of the sui 
property to the plaintiff before 31st 
January 1948. 

(2) The defendant has paid the rent upto 
the end of March 1947 to the plaintiff. The 


defendant do forthwith pay the amount of 
rent remaining due up to this day and he do 
pay to the plaintiff rent of each month UDto 
31 st January 1948, in advance on the 1st dav 
of each of the several months.” 

In the present case, there is no such condition 
of a fresh tenancy by express terms. On al 
true interpretation of the adjustment which is 
in Gujarati, although the word ‘Bhadun’ is 1 
used, it appears to me that what the parties 
agreed to was that the judgment-debtors were 1 
given facility to continue in possession aften 
(till ?) 1-1-51 i.e., the time of performance of 
the decree by the judgment-debtors was 
extended upto 1-1-51 and during that period 
they had to pay rent. This does not necessarily 
amount to creation of a fresh contract of 
tenancy. The word ‘Bhadun’ is equally capable 
of interpretation in popular parlance as compen-l 
sation or mesne profits for use and occupation' 
This objection also fails. 

( 6 ) I consequently dismiss this appeal with 
costs. 


B/K.S. 


Appeal dismissed. 
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Ratilal Abhechand and another, Applicants 
v. Custodian General of Evacuee Properties, 
New Delhi and another, Opponents. 

Civil Misc. Appln. No. 10 of 1952, D/- 23-7- 
1952. 

(a) Constitution of India (1950), S. 226 — 
Certiorari — Application for confirmation of 
sale by evacuees — Rejection by custodian on 
ground of lack of bona fide — Jurisdiction of 
Custodian General to dismiss appeal on ground 
of limitation — Power of High Court to con¬ 
sider correctness of decision. — (Saurashtra 
Administration of Evacuee Property Ordi¬ 
nance (43 of 1949) S. 25 — Evacuee Property 
Act (1950), S. 46). 

The question about the maintainability 
of an application for confirmation of a 
sale by an evacuee is one which the Cus¬ 
todian General is bound to decide in an 
appeal against the order of refusal by the 
custodian and he has the exclusive juris¬ 
diction to do that even though the cus¬ 
todian's order is based on merits. If in 
deciding that, he holds that the application 
was barred by limitation by applying the 
provisions of S. 6 A of the Saurashtra 
State Evacuee (Administration of Pro¬ 
perty) Ordinance (8 of 1948) instead of 
the provisions of S. 25 of Ordinance 43 of 
1949 which repealed the former Ordinance 
there is merely an error of law assuming 
that the latter Ordinance is applicable to 
the case. Further the order being final 
under Section 46. Evacuee Property Act 
(1950), the High Court not having the 
jurisdiction of an appellate Court in 
proceedings for the issue of a writ o 
tiorari will not embark upon an enqui^ 
about the correctness of th * f C V A 
General’s decision: Case law Re ^p ara 3 ) 

Anno: Civil P. C. App. HI. Const, of Ind. Art 
226 N. 13. 
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(b) Constitution of India (1950), Art. 226 — 
Certiorari — Objection to the impugned order 
not taken either before authority passing 
order or in appeal — Government not having 
had opportunity to meet objection — Appli¬ 
cant for writ will not be allowed to argue on 
objection in proceedings for writ. (Para 4) 
Anno: Civ. P. C. App. Ill, Const, of Ind. Art. 
226 N. 13. 

T. U. Mehta, for Applicants; A. R. Bakshi. 
Advocate General (for No. 1) and A. R. Bakshi, 
Advocate General with B. R. Joshi. (for No. 2) 
for Opponents. 

REFERENCES: Court war/Chronological/ Paras. 
(’52) AIR 1952 S C 192: (1952-1 Mad L J 806) 4 
(’52) AIR 1952 S C 179: (1952 SCR 519) 4 

(’46) AIR 1946 Alt 269: (ILR (1946) All 461) 3 
Rulings of the Custodian General Vol. 1. d. 193 
(Case No. 66) . 3 

Rulings of the Custodian General Vol. 1 (Case 
No. 53) 3 

BAXI J.: The petitioners applied to the Cus¬ 
todian, Saurashtra, for confirmation of a certain 
sale made by certain evacuees. The transaction 
of sale was dated 19-5-1948 and the application 
was made on 25-9-49. The learned Custodian 
refused to confirm the sale on the ground that 
it was not made in good faith. In appeal from 
the learned Custodian’s order, the learned Cus¬ 
todian General (opponent No. 2) held that as 
the application for confirmation was made more 
than a year after the date of the transaction, it 
was barred by time and on this ground he dis¬ 
missed the appeal without entering into the 
question of the good faith of the transaction. 
The petitioners have applied for a writ of cer¬ 
tiorari praying that the learned Custodian 
General’s appellate order may be quashed. 

(2) The sale was effected by a registered docu¬ 
ment dated 19-5-48. On this date, the Saurashtra 
State Evacuee (Administration of Property) 
Ordinance (Ordinance No. VIII of 1948) was 
already in force. Under Section GA (1) of this 
Ordinance no transfer of property made by an 
evacuee or by any person in anticipation of be¬ 
coming an evacuee or by his agent etc., was 
to be effective unless it was confirmed by the 
Custodian. Sub-section (3) required the Custodian 
Mali!?® any application made after the 1st 
frnm Si 8 aL aft ? r ^ he expiration Of two months 
th A ^transaction whichever was 

tfnn fm^ fl ing *i to th i s P rovisl °n, an applica- 

mal hvr S ti0n °V? ,e should have been 

latest on 19-7-1948. The 

bv d OrrHnL!L M VII vr W T a 4 r ? pealed and replaced 
iicv,£i r ^ lnai ?u e *1°' 1949 and was pub- 

‘St£n'V he f .u aur ^ sh , l - ra Gazette on 4-8-1949. 
transfer f thlS Ordinance provides that no 
transfer by or on behalf of an evacuee made 
afte „r 15-8-1947 shall be effective unless it was 
confirmed by the Custodian. Under Sub-s. (2) 
a PP lica ti°n for confirmation was to be made 
withm two months from the date of the regis- 

months °frn t m e tb eed ° f transfer °r Within two 
the comme ncement of the Ordi- 
nance whichever was later. The petitioners’ 
application for confirmation having blen made 
fnr after this Ordinance, came into 

force, is undoubtedly in time if it is to be 

ffSSfttenV 5 of I hat Ordinance. The learn- 
ih.t .i! . an General however took the view 

May 19 e 4B h»H a ^° n ] iaV , ing bee ° completed in 
had | lready become ineffective not 

VTu fnH tC C °^n? ed u ? der Ordinance No. , 
vni and the -petitioners* application could not 

1952 Saa./15 & 16 


be entertained. The learned Custodian General 
meant by this order that as the petitioners’ 
right to apply was already barred under the 
Ordinance No. VIII, their application could not 
be entertained simply because it was made with¬ 
in time under the second Ordinance. 

(3) One of the grounds of the petitioners was 
that the opponent No. 1 acted illegally in dis¬ 
missing the appeal on the ground that their ap¬ 
plication was barred by limitation inasmuch as 
he had no jurisdiction to reject the application 
as time barred the same having been heard on 
merits by the Custodian. This argument was 
developed more fully by the learned Advocate 
of the petitioner in Civil Ivlisc. Application No. 
16 of 1952 which was heard along with this 
application. We think that the Custodian Gene¬ 
ral not only acted rightly in considering the 
question of limitation but it was his duty to 
do so though whether his decision is right or 
wrong is a different matter. 

It was urged that when the petitioners made 
the application, the Ordinance No. XLI1I of 
1949 was in force and the petitioners’ applica¬ 
tion should .have been decided in the light of 
the provisions of that Ordinance or by the pro¬ 
visions of the Administration of Evacuees’ Pro¬ 
perty Act XXXI of 1950 when the learned 
Custodian made his order and in holding that 
it could not be maintained because it was pre¬ 
sented after the time prescribed by the Sau¬ 
rashtra Ordinance No. VIII of 1948, the learned 
Custodian General failed to exercise the juris¬ 
diction vested in him by refusing to hear the 
appeal on merits and this amounted to an error 
of law on the face of the record. It was pointed 
out that the former Custodian General himself 
had taken a different view in the — ‘Union of 
India v. Shri Tara Chand K. Gupta’. (Case No. 
66) Rulings of the Custodian General Vol. 1, 
p. 193 by Bhawani Lai and Mital. A reply to 
this argument is provided by another decision 
of the Custodian General in — ‘K. B. Irani etc., 
of Hyderabad v. The Custodian of Evacuees’ 
Property. Hyderabad’, (case No. 53) reported in 
the same book where the Custodian General 
took the same view as in this case. Therefore, 
the question whether Section 25 of the Ordinance 
No. XLIII revived the right of a transferee the 
transfer in whose favour had become ineffec¬ 
tive and whose application would be already 
barred under the previous Ordinance was one 
which admitted both views. 

The learned Advocate for the petitioners re¬ 
ferred to - ‘Benares Bank Ltd. v. Prakasha 
Bhagwan Das’. AIR 1946 All 269, which was a 
case under the Indian Companies Act. That 
decision merely proves that difference of opi¬ 
nion can exist on this question. Assuming that 
the learned Custodian General’s decision was 
wrong, it was merely an error of law. The ques¬ 
tion about the maintainability of the application 
was one which he was bound to decide and he 
had exclusive Jurisdiction to decide it. His 
decision moreover is final under S. 46 of the 
Evacuees* Property Act. No. XXXI of 1950 If 
we were to embark upon an enquiry about the 
correctness of his decision, we would be takine 
upon ourselves the functions of an appellate 
Court and we have no jurisdiction to do so 

(4) In — Tarry and Co. Ltd. v. Commercial 
Employees Association. Madras’, AIR 1952 9 r 
179 the Question was whether a decision of the 
Lab0 ^ Commissioner on certain issues could be 
revised bv means of a writ The 

Court held that his decision could not be re- 
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vised. The following observations of Mukherjee 
J. (p. 180) may be quoted: 

“This decision may or may not be right, but 
it has not been and cannot be suggested that 
the Labour Commissioner acted without juris¬ 
diction or in excess of his powers. Under 
S. 51 of the Madras Shops and Establishments 
Act, the Labour Commissioner is the only 
proper and competent authority to determine 
the questions referred to it in that section; 
and there is an express provision in it that 
the decision of the Labour Commissioner 
shall be final and not liable to be challenged 
in any Court of law. It was the respondent 
who took the matter before the Labour Com¬ 
missioner in the present case and invited his 
decision upon the questions raised in the 
petition. The Commissioner was certainly 
bound to decide the questions and he did de¬ 
cide them. At the worst, he may have come 
to an erroneous conclusion, but the conclusion 
is in respect of a matter which lies entirely 
within the jurisdiction of the Labour Com¬ 
missioner to decide and it does not relate to 
anything collateral, an erroneous decision 
upon which might affect his jurisdiction. The 
records of the case do not disclose any error 
apparent on the face of the proceeding or any 
irregularity in the procedure adopted by the 
Labour Commissioner which goes contrary to 
the principles of natural justice. Thus, there 
was absolutely no ground here which would 
justify a superior Court in issuing a writ of 
‘certiorari’ for removal of an order or pro¬ 
ceeding of an inferior tribunal vested with 
powers to exercise judicial or quasi-judicial 

functions.but n 9 ’certiorari is 

available to quash a decision passed with 
jurisdiction by an inferior tribunal on the mere 
ground that such decision is erroneous. 

We might also quote the observations of Chand¬ 
rasekhara Aiyar J. — in ’G. Veerappa v. Raman 
and Raman Ltd.-', AIR 15o2 S C j, 92> . J!j. e 
ambit and the scope of H, gh eourts jurisdic¬ 
tion in interfering with the orders of an inferior 
Tribunal (p. 192): . . , 

“Such writs as are referred to in Article 226 
are obviously intended to enable the High 
Court to issue them in grave cases where the 
subordinate tribunals or bodies or officers act 
wholly without jurisdiction or in excesa ll ; 
or in violation of the principles of natural 
justice, or refuse to exercise a jurisdiction 
vested in them, or there is an error apparent 
on the face of the rerord, and such act, omis¬ 
sion error, or excess has resulted in manifest 
injustice However extensive the jurisdiction 

what is the proper view to be taken or t 
nrfior to bo msde. ,, 

Ordinance for two months aft " * ts . 
tion. This objection was not taken ‘" the pet 
tion nor does the Custodian Generi s order 
show that it was taken before him. The Gov¬ 
ernment have not been given an opportumtj to 
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meet this objection and we cannot permit the 
petitioners to take it in their arguments. Under 
the circumstances it is not possible to entertain 
the petition. 

(5) The learned Advocate-General argued that 
S. 46 of the Act XXXI of 1950 made the deci¬ 
sion of the Custodian General final and we had 
no jurisdiction to correct it. In the view that 
we take of the learned Custodian General’s 
order, we do not think that it is necessary to 
express any opinion on this point. We decline 
to interfere with the learned Custodian General’s 
order and dismiss the petition. There will be 
no order for costs. 

(6) SHAH C. J.: I agree. 

A/M.K.S. Petition dismissed. 
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SPECIAL BENCH 

SHAH C. J. and CHHATPAR AND 
BAXI JJ. 

Kalikakumarsinhji Lagdhirji and others* 
Applicants v. Saurashtra State. 

Civil Misc. Applns. Nos. 58, 62 and 64 of 
1951, D/- 21-7-1952. 

(a) Constitution of India. Art. 31 A — Ab¬ 
sence of express provision for vesting of estate 
in State — Validity of Saurashtra Land Reforms 
Act, 1951 — (Tenancy Law — Saurashtra Land 
Reforms Act (25 of 1951): 

For the purpose of Art. 31-A, it is not 
necessary that an Act for acquisition of 
estates, etc. must expressly state that the 
Estate or the rights therein acquired under 
the Act vest in the State. It is sufficient if 
the provisions of such an Act themselves 
show that the acquisition is by the State. 
The Saurashtra Land Reforms Act speci¬ 
fically provides for the extinguishment of 
the Girasdar’s rights in their estate. And 
the combined effect of the provisions con¬ 
tained in Ss. 31, 36 and 39 is that the estate* 
of the Girasdar is acquired by the State 
and that it vests in the Saurashtra State. 
Thus, as the Saurashtra Act fulfils the 
conditions of Art. 31-A, it falls within the 
scope of that article. (Para 9) 

(b) Constitution of India, Art 31-A — 
Gradual acquisition of Estate. 

It is not necessary that the acquisition 
must take place immediately or not at alL 
There is nothing wrong in its happening 
gradually or at a later date or on the 
initiative of an intermediary person, such 
as a tenant, if the actual extinguishment cr 
the rights in the estate takes Ptaeoo 
payment of compensation made by^he^biaie. 

(c) Constitution of India. Art 31-A — AWj*- 
sition of estate contemplated by Saurashtra 
Land Reforms Act, 1951 — 

Saurashtra Land Reforms Act (25 of 

The Act does provide for the acquisition 
of the estates, meaning the whole estate. 
By virtue of S. 28, the fact that onlya 
part of the estate may be acquired on 
account of all the tenants not agjjgdg 
occupancy rights does not affeettbe 
of the Act; for an Actmiistbejudg by 
what it provides for and not by what migh 
transpire in a few cases in P racn ( p ^3 

(d) Constitution of India..Art- 31-A - HoldW 
of Mulgirassia in Saurashtra is estate. 
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The holding of a Mulgirassia in Sau¬ 
rashtra is as much an estate as the holding 
of Bhayats and Talukdars. and the law 
relating to the acquisition of such a 
holding is therefore covered and saved 
under Article 31-A. (Para 12) 

(e) Constitution of India, Arts. 31 (2) and 
31-A — Acquisition of property not for public 
purpose — Effect. 

It is inherent in Article 31 (2) that 
private property can be acquired for a 
public purpose only. A law covered by 
Article 31-A will not be saved if it dispenses 
with this inherent requirement namely, the 
acquisition should be for a public purpose. 
Thus, if the acquisition of property pro¬ 
vided for in such a law is not for a public 
purpose, then the law can be declared to be 
unconstitutional or void and the question 
becomes justiciable by the Court. 

(Para 13) 

(f) Constitution of India, Arts. 31 (2) and 
31-A — Saurashtra Land Reforms Act, 1951, is 
for public purpose — (Tenancy Law — Sau¬ 
rashtra Land Reforms Act (25 of 1951) ). 


The object of the Saurashtra Land 
Reforms Act, 1951, as the preamble says, 
is the improvement of Land Revenue Admi¬ 
nistration and the ultimate doing away 
with the Girasdari system and making the 
tenants the occupants of the land held by 
them. Payment of compensation to the 
Girasdars for the extinguishment of their 
nghts is contemplated for that purpose. 
The preamble makes it clear that the Act 
is for a public purpose and this inference 
r r n / or °ed by the various provisions of 
the Act. AIR 1952 SC 252, FoU. 

, x „ (Paras 14, 17) 

(g) Constitution of India, Art. 14 — Tenan< 
Saurashtra Land Reforms Act (25 « 
^ — Classification of Gira 
ffnrf i ? t0 M, A ' B and C class - Allotment « 
Lands to them is not discriminatory. 

,J c he /^‘ment of the lands to the Giras- 
°, f A 11 ® different classes on the varying 

£S£.5fi; d ¥ wn A^?- 21 - 22 and 26 °*the 

dfscriminat«^ nd K I l ef0rinS Act ' 1951 is not 
Discriminatory but is on the contrarv 

to U ShS d t5£i r ^SS r ’ i f na i much as « is related 

♦ « 

£*5 Pffte PUip 0 se°Sderw5g the let 

shouJd get larger areas of land for eharkhS 
than those whose contributions are less ^ 

th) Words and Phrases _ 

Barkhalidar”. Girasdar” an 

. The generic term Garasia or GimcHar 

?3sS5sass 

ppaSSS 

dars, Dharmada or kherati grantees *nH 
service tenure holders, such as chak£-ia£* 
and pasaitas, who are merely entitled tn tvio 
usufruct of the land granted to ttX? *** 

^nts L A C R dg Bak7hJ h ah °-.-ft Appli 
B ?r ’ TnXt ,A B £ k S hl i Advocate General wit 
B. H., Joshi, Asst Govt. Pleader, for the StaS 


REFERENCES: Courtwar/Chronologicai/ Paras 
A. K. Gopalan v. State of Madras, (AIR 
1950 SC 27: 51 Cri LJ 1383 SC) 17 

Charanjit Lai v. Union of India, (AIR 1951 
SC 41) 17 

SHAH C. J.: These are three applications 
under Article 226 of the Constitution of India 
challenging the constitutionality of an Act 
known as the Saurashtra Land Reforms Act 
(No. XXV of 1951). The Saurashtra Land 
Reforms Bill No. XVII of 1951 having been 
passed by the Saurashtra State Legislative 
Assembly was reserved for the consideration of 
the President and it received the assent of the 
President on 23rd of July 1951. The applicant 
in application No. 58 of 1951 Maharajkumar 
Kalikakumarsinhji of Morvi is the younger 
brother of the present Maharaja of Morvi and 
the younger son of the ex-Maharaja, and is a 
Bhayat within the meaning of that expression 
in the Saurashtra Land Reforms Act. He has 
been granted the village of Khareda and lands 
known as Rawa Baug in the village of Tajpur 
in the Morvi Taluka. as his giras by the then 
Maharaja of Morvi by a lekh dated 15th July 
1923, and he has duly received the Hak Patrak 
thereof. The applicant in application No. 62 of 
1951 is a Mulgirasia of the old Nawanagar State 
and claims the status of a Mulgirasia under the 
Act. The applicant in application No. 64 of 
1951 is the Talukdar of Mulia-Deri under the 
Lodhika Thana of the old Western Kathiawar 
Agency, and he claims to be a Talukdar under 
the Act. 


( 2 ) We had heard these applications but 
had reserved judgment in view of the appeals 
before the Supreme Court in which the consti- 

«S?“t l K Va M l & of Bihar Land storms Act, 
1950 the Madhya Pradesh Abolition of Pro¬ 
prietary Rights Act, 1950, and the Uttar Pra- 
A e ,f. 0 Zam,ndari Abolition and Land Reforms 
Act 1950, was challenged. The Supreme Court 
having given its decision * , we have heard these 
applications again in the light of the said deci¬ 
sion and we now proceed to record our judgment. 

(3) 3 e l ot l deaUn « with the various grounds 

XXV Vh if h i&t Saurasht j; a La nd Reforms Act. 
U M of WM. hereinafter called the Act is 
challenged it will be useful to refer to the 
important provisions of the impugned Act and 
to examine the scheme of the Act. The Act is 
™ de ! n °, rder t0 ?. rovide Ior certain measure! 
to fte Ac?S? e | a " raSh,ra and ,he 

“Whereas for the improvement of land revenue 

Sh'£*«? tf ?S an ? for ultimately puttingan 
end to the Girasdari System, it is necessary 

GiraSSw t lnd h th rela t tions ^P between the 
iatterf^ha "I thr tenants > to enable the 
hv become occupants of the land held 
.^ nc * *° Provide for the payment of 
compensation to the Girasdars for the extin- 

Sfcf: 0 * ,helr ri S hls ' “ is hereby enacted 
S?* er H d ® als ^‘th land revenue and classi- 

gVSIS (^whatever* jLSSEi 

State. Section 5 (1) classiflp<: tKo ni 
into three classes for certain mirndln girasdars 
making aUotment of land unde? ChaSlfr tv 
or of payment of rehabilitation ~W er I 7 - 
Chapter VI, or of assessment of lfnn * under 
pa^ble under Sec tionjo^Sg^^g 

‘ S AJR l» S 52SC°'| ihat V - 
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total area of agricultural land comprised in 
whose estate exceeds eight hundred acres being 
classed as A Class Girasdars, those whose agri¬ 
cultural land exceeds one hundred and twenty 
acres but does not exceed eight hundred acres 
being placed in class B and those whose agri¬ 
cultural land does not exceed one hundred and 
twenty acres being placed in Class C. Chapter 
III regulates the relationship of the Girasdars 
with the tenants. Section 7 thereof prohibits the 
Girasdar from recovering from the tenant rent 
exceeding an amount equal to one and a half 
times the assessment thereon, and Section 8 
prohibits the Girasdar from levying or receiving 
from the tenants any cess, rate, hak or service 
of any description whatsoever. By Section 10 
the Girasdar is liable to pay to the Government 
land revenue in respect of lands for which rent 
is payable, to him by the tenant. Section 12 
contains the restrictions against the termination 
of the tenancy, and Section 17 provides for the 
restoration of possession of certain lands which 
the Girasdar may have reserved lor personal 
cultivation during the period between 1 st 
January 1948 and 20th May 1950. 


Chapter IV provides for the allotment of land 
to Girasdars for personal cultivation and under 
Section 19 thereof the Girasdar may within 90 
days of the commencement of this Act apply 
to the Mamlatdar for the allotment of land for 
personal cultivation. After holding an inquiry 
the Mamlatdar is to issue an occupancy certi¬ 
ficate to the Girasdar in respect of his Gharkhed 
and the land, if any. allotted to him. Section 21 
provides that A Class Girasdars will be allotted 
land for personal cultivation to such an extent, 
as when added to the area of Gharkhed in his 
estate and of Khalsa land, if any. in his pos¬ 
session, would make up the total area of his 
holdings. The A class Girasdar is allowed three 
economic holdings. A graded scale is provided 
in the case of B Class Girasdars, the total 
economic holdings which they may hold ranging 
from one and a half economic holdings to two 
and a half economic holdings. Section 22 con¬ 
tains the principles and method of allotment of 
land to Girasdars of A and B Class. Section 24 
awards to the C Class Girasdars one to one 
and a half economic holding and provides for 
the method of allotment. Chapter V deals with 
the acquisition of occupancy rights by tenants 
and Section 28 thereof lays down that subject 
to the provisions contained in Chapter IV, a 
tenant shall at any time be entitled to acquire 
occupancy rights in his holding on payment of 
such amount as shall be equal to six times the 
assessment payable in respect of the agricul¬ 
tural land included in such holdinc. and may 
apply to the Mamlatdar for acquiring such 
rights. After making an enquiry the Mamlatdar 
is to pass an order specifying the holding in 
respect of which the tenant is to be declared 
as an occupant, the assessment on such occu¬ 
pancy holding and the amount of compensation 
payable by the tenant to the Girasdar. At the 
end of the ena.uiry the Mamlatdar shall issue 
an occupancy certificate to the tenant in respect 
of such occupancy holding. On the issue of 
such a certificate, the tenant becomes an occu¬ 
pant holding directly from the State and he 
has all the rights and obligations of an occu¬ 
pant under the Act and under the Code, 
meaning the Bombay Land Revenue Code as 
adapted and applied to Saurashtra State, in 
respect of the holding. The main consequences 
of the issue of the occupancy certificate are 
these. He is to pav the assessment direct to 
the Government. All his relations and obliga- 
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UO nt S ,^ S ,hL en ^ nt ' “» dudin * the liability to pay 
rent to the Girasaar are to cease. He acquires 

m> rights in tne occupancy holding free from en- 
cumbrances made by the Girasdar. The light 
of reversion vests in the State. The Girasdar 
is to cease to have any right to collect or receive 
any rent fr<pm the occupant or exercise any 
other right in respect of the holding, and his 
liability m respect of land revenue is also to 
cease. 


(4) Section 33 provides for payment of com¬ 
pensation. The Girasdar is to receive compen¬ 
sation wnich comprises of the compensation to 
be paid by the tenant (equivalent to six times 
the assessment on the holding) and an addi¬ 
tional compensation to be paid by the Govern¬ 
ment. equivalent to the annual assessment of 
the holding, the same being payable every year 
for a period of fifteen years. Under Section 36. 
on the payment by the Government of the last 
instalment of the compensation in respect of 
an occupancy holding, all the remaining rights, 
title and interest of the Girasdar in that holding 
shall be deemed to have been extinguished. 
Under Section 39. on the issue of an occupancy 
certificate the Girasdar becomes an occupant in 
respect of his Gharkhed and the land allotted 
to him under Chapter IV as from the date of 
the issue of the occupancy certificate and the 
Girasdar becomes liable to pay assessment to 
the Government on such lands. In addition 
to the compensation payable to the Girasdar. 
the Government is to pay as rehabilitation 
grant to the Girasdars of the B and C Class, 
the amount of the grant payable to the former 
being three additional instalments, each equal 
to one assessment payable annually after and 
in continuation of the compensation payable 
under Section 33. and in the case of the latter 
six such additional instalments payable in the 
same manner. The Act contains other mis¬ 
cellaneous provisions which are not material for 
the present purpose. Schedule I to the Act 
prescribes the area of the culturable land of 
an economic holding in different Districts of the 
State. These are in the main the important 
provisions of the impugned Act. 


(5) The first ground on which the Act is 
?hallenged is that its enactment was beyond 
the competence of the Saurashtra State, and for 
this purpose, Mr. Chudgar, learned Counsel for 
the applicants, has relied on Article 295 of the 
Constitution. Clause (1) (a) of the said Article 
says that as from the commencement of the 
Constitution, all property and assets which 
mmediately before such commencement were 
nested in any Indian State corresponding to a 
State specified in Part B of the First Schedule 
shall vest in the Union, if the purposes for 
ivhich such property and assets were held 
mmediately before such commencement will 
thereafter be purposes of the Union relating to 
any of the matters enumerated in the Union 
List. Clause (1) (b) of the said Article makes 
a similar provision in respect of rights and 
liabilities and obligations of the Government of 
any Indian State devolving on the Government 
Df India, both these being subject to any 
agreement entered into in that behalf by tne 
Cfevemment of India with the 
that State. Clause (2) of the Article, '"“I® 
is material for our purpose, provides 10 
succession of the property and assets 
rights, liabilities and obligations, of Jhe Govern 
mcnt of each State in Part B of tteFirst 
Schedule and says that, subject a . s a^said. 
the Government of each State specified in 
B of the First Schedule shall, as from tne 
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commencement of this Constitution, be the suc¬ 
cessor of the Government of the corresponding 
Indian State as regards all property and assets 
and all rights, liabilities and obligations, 
whether arising out of any contract or otherwise, 
other than those referred to in Clause (1). 

Mr Chudgar argued that the rights, liabilities 
and obligations of the United State of Sau- 
rashtra having devolved upon the Saurashtra 
State, the Saurashtra State cannot enact a law 
to repudiate the said liabilities and obligations, 
and to the extent that such law repudiates the 
liability and the obligations, it is void being 
contrary to the provisions of the Constitution. 
Now the Rulers of thirty former States of 
Kathiawar, of whom thirteen were Salute States 
and the remaining non-salute States, entered 
into a Covenant in January 1948 with the con¬ 
currence of the Government of India to unite and 
integrate their territories into a State called 
the United State of Kathiawar. Under Article 
VI of the said Covenant, the Ruler of each 
Covenanting State was to make over the admi¬ 
nistration of his State to the Raj Pramukh, and 
thereupon among other things, all the assets and 
liabilities of the Covenanting State were to be 
the assets and liabilities of the United State of 
Kathiawar. It is urged that the former Morvi 
State, which was one of the Covenanting States, 
was under an obligation to maintain intact 
the Bhayati Estate of the applicant, Shri Kalika- 
kumarsinhji, and that the said liability devolved 
upon the United State of Kathiawar by virtue 
of the Covenant, and then on the Saurashtra 
State under Article 295 (2) of the Constitution, 
and that the Saurashtra State could not there¬ 
fore validly enact a law by which such a liability 
can be terminated. Mr. Chudgar contended that 
the Covenant was the foundation of the present 
Saurashtra State and that the Saurashtra State 
wasbound to respect the obligations and the 
liabilities of the former Covenanting States, and 
cannot therefore acquire the Bhayati Estate of 
the applicant even for a public purpose and on 
payment of compensation. The case of appli¬ 
cant Habhubha in application No. 62 of 1951, 
who is a Mulgirasia, was placed on the same 
grounds. 

ln res P ec *. of Khodubha Vajesang, appli- 

TaliilrHa aP P, llCat,0n No - 64 Of 1951, who is 3 
11 was ur 6 ed that the Talukdars 

that^uS. T?ci!t eign r ' 6htS 0Ver their Estates and 
tnat such Estates cannot therefore be resumed 

" acc * u ‘ r ,l d by the Government for a pubUc 
or any other purpose. It is urged that these 

bvTna p° U ! d n0t have b«n taken away 
oy the British Parliament or bv the Oovern- 

rnent of the Dominion of India by legislation 

p.. 1 ?, Urged that with the departure of the 

British power, the paramountcy reverted to the 

retained C (hefr and Talukdar * and^that they 
th 

vested in the United State of KaUdawar a^d 
the duties and obligations nertainitl™ ^. ar • • 

SSfi ri th f G . overnr " ent of P the Taluka or "the 
Estate devolved on the United State and all 

Properties vesting in the Talukdars whfch 
Jl ad J° e . en . use d for the benefit of the pubUc in 

Stete ciaule ln the United 

rein (pH Vn Ik! (k of 1116 agreement which 
related to the other properties said that the 


Talukdar was entitled to the full ownership, 
use and enjoyment of these other properties 
vesting in him, including the superior pro¬ 
prietary rights in all lands, including the right 
lo recover rent in cash or kind, according to 
law from tenants, subject, however, to the pay¬ 
ment according to law of land revenue to the 
United State and to any tenancy laws that are 
in force or may hereafter be enacted by the 
United State. It is urged that by reason 
of this merger agreement full ownership of 
their lands in their estates has been guarante¬ 
ed to the Talukdars and they cannot be depriv¬ 
ed of the same by a process of acquisition by 
the State. Elaborate arguments were addressed 
to us on the question of the sovereign status of 
the Talukdars and the said status reverting to 
them on the lapse of paramountcy. 

(7) Mr. Manilal Shah who appeared for the 
applicants at the resumed hearing, however, 
did not press this contention in view of the 
decision of the Supreme Court referred to 
above *. Dealing with a similar contention 
Patanjali Sastri C. J. observed in the Bihar 
case (See AIR 1952 SC 252, Para 24—Ed.) : 

"In some of the cases the estates sought to bo 
acquired are situated in what was previously 
the territory of Indian States and belong to 
their former rulers. On the merger of those 
States in Madhya Pradesh or Uttar Pradesh, 
as the case may be, by virtue of the "cove¬ 
nant of merger" entered into between the 
rulers and the Government of India the pro¬ 
perties in question were recognised to be the 
"private property" of the Rulers. In these 
cases, it was urged that the estates sought to 
be acquired formed part of the Rulers’ "per¬ 
sonal rights" guaranteed to them under the 
instrument of merger, and that neither the 
impugned statutes nor the notifications issu¬ 
ed thereunder could deprive the Ruler of 
such properties in contravention of Art. 362. 
The Attorney-General had several answers to 
this argument including the bar under Art. 
363 to interference by Courts in disputes 
arising out of agreements, covenants, etc. by 
Rulers of Indian States to which the Gov¬ 
ernment of India was a party. But a short 
and obvious answer is that there was no 
contravention of any guarantee or assurance 
given by the Government under the Cove¬ 
nant of merger, as the estates in question 
are sought to be acquired only as the "pri¬ 
vate property" of the Rulers and not other¬ 
wise. The compensation provided for, such as 
it is, is in recognition of their private pro¬ 
prietorship, as in the case of any other owner. 
There is, therefore, no force in this objec¬ 
tion ” 

That is an answer to the contention in this case 
too. However, as Mr. Shah has not pressed. 

Point, we need not consider it any further. 

(8) We now turn to Article 31A of the Con¬ 
stitution which is as follows: 

"Saying of laws providing for acquisition of 
Estates, etc.— ( 1 ) Notwithstanding anything 
m the foregoing provisions of this part, no 
law providing for the acquisition by the State 
of any estate or of any rights therein or for 
the extinguishment or modification of any 
such rights shall be deemed to be void on 
the ground that it is inconsistent with, or 
takes away or abridges any of the rights con- 
ferred by any provisions of this Part: 

P™ v ‘ ded that where such law is a law 
made by the Legislat ure of a State, the pro- 
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visions of this article shall not apply there- 

10 unless such law, having been reserved for 

the consideration of the President, has re¬ 
ceived assent.” 

Sub-Clause (2) defines the expressions “estate” 
and “rights” in the Article. 

(9) Mr. Shahs first contention is that the 
impugned Act does not fall within the scope 
of Article 31A because it does not provide for 
an acquisition by the State of any estate or of 
rights therein and that in any event it does not 
provide for the acquisition by the State. As to 
the first part of this contention, it is argued 
that the Act must provide expressly in some 
Section or the other for the vesting of the 
Estate or the rights therein in the State and 
that in as much as the impugned Act did not 
contain any express provision of this kind, the 
Act was bad. Reference was made to Section 
5 of the Saurashtra Barkhali Abolition Act, 
1951, (XXVI of 1951), which says that on the 
commencement of the said Act, all rights, title 
and interest of all the Barkhalidars in Bar¬ 
khali lands shall cease and be vested in the 
State free from all encumbrances, subject to 
the provisions of this Act, and it was argued 
that the impugned Act does not contain a simi¬ 
lar provision regarding vesting in the State. 
However the provision in the Barkhali Aboli¬ 
tion Act was necessary because the Act itself 
provided for the abolition forthwith of the Bar¬ 
khali tenure altogether. Quite apart from it. it is 
in our opinion, not necessary that the impugned 
Act must expressly state that the Estate or the 
rights therein acquired under the Act vest in 
the State, and it will be sufficient if the provi¬ 
sions of the Act themselves show that the ac¬ 
quisition was by the State. In so far as Article 
31A speaks of the extinguishment of the rights, 
the Act does specifically provide for the ex¬ 
tinguishment of the Girasdars’ rights in their 
estate. Then under Section 31 with regard to 
the tenant’s holding, on the issue of an occu¬ 
pancy certificate by the Mamlatdar. the tenant 
becomes an occupant holding directly from the 
State; he pays assessment direct to the Govern¬ 
ment; he acquires all the rights in the occu¬ 
pancy free from encumbrances, and in fact he 
gets all the rights in the holding and along 
with it the relations and the obligations of the 
tenant to the Girasdar cease, and in particular 
his liability to pay rent to the Girasdar ceases. 
Under Section 36 on the payment by the Gov¬ 
ernment of the last instalment of compensa¬ 
tion, all the remaining rights, title and interest 
of the Girasdar in the holding are extinguish¬ 
ed. Under Section 39 on the issue of an occu¬ 
pancy certificate by the Mamlatdar, in respect 
of the Gharkhed comprised in the Girasdar’s 
estate and the land allotted to him under 
Chapter IV. the Girasdar becomes an occupant 
in respect of his Gharkhed. and the land allot¬ 
ted to him as from the date of the issue of 
occupancy certificate, and he is liable to pay 
land revenue to the Government. The com¬ 
bined effect of these provisions obviously is 
that the estate of the Girasdar is acquired by 
the State and that it vests in the Saurashtra 
State. 

(10) The next contention was that the State 
does not itself acquire the Girasdar’s estate, 
as and when required or desired by the State, 
but that under Section 28 of the Act it was left 
to the volition of the tenant to acquire occu¬ 
pancy rights in his holding at any time he 
liked and that arbitrary powers were thus given 
to the tenants to bring about the acquisition 
and thereby the extinguishment of the Giras- 
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dars rights. I do not think that makes anv 
real diilerence. It is not necessary that the a/ 

lake Pl ,! ce im mediately or not 

nLil a n d ,i h n e ls nothm 6 wrong in its hap- 
pening gradually or at a later date or on the 

- ; a ive ,? r the tenant. Under Section 36 the 
f extinguishment of the Girasdar’s rights 
. . holding takes place on payment of the 
iasi instalment of compensation and this pay¬ 
ment is made by the State, and the process of 
the extinction of the Girasdar’s rights is 
thus completed by some thing done by the 
State. Tne Girasdar’s rights in his holding 
comprising of the Gharkhed land and the land 
allotted to him under Chapter IV, to make up 
the holding or holdings, are extinguished and 
he is reduced to the position of an occupancy 
tenant, and the said rights become vested in 
the State. In respect of the other lands, which 
mignt be called the non-gharkhed lands, he 
ceases to have any rights whatever, and this 
extinguishment of his rights in the estate too 
is made by the State. The preamble to the 
Act itself declares in terms that the Act is in¬ 
tended for the extinguishment of the Girasdar’s 
rights in his estate. These rights as I said, be¬ 
come vested in the State, and they constitute 
an acquisition by the State. The contention of 
the learned Advocate for the applicants 
that the acquisition or the extinguishment is 
not by the State must accordingly be rejected. 

(11) Mr. Shah next urged that the acquisi¬ 
tion should be of the estate meaning the whole 
estate and not a part of the estate and that in¬ 
asmuch as it is left to the tenant to acquire 
occupancy rights cases can be conceived in 
which all the tenants may not apply for ac¬ 
quiring occupancy rights, in which event the 
acquisition will be of a part only. That may 
be so, and in given cases only a part of the 
estate may be acquired on account of the 
tenants not applying for occupancy rights. 
But the validity of the Act must be judged by 
what it provides for and not by what might 
transpire in a few cases in practice. The 
Act does provide for the acquisition of the 
estates, meaning the whole estate, and this con¬ 
tention too has therefore no force. 

(12) Another contention made by Mr. Shah 
was that so far as the applicant in application 
No 62 of 1951 is concerned, he is a Mulgirasia 
and his lands are not an “estate” and therefore 
a law providing for the acquisition of his pro¬ 
perty or for the extinguishment of his rights 
therein is outside the purview of Article 31A 
and is not saved by that Article. Now under 
clause (2) of Article 31A. the expression 
“estate” in relation to any local area, has the 
same meaning as that expression or its local 
equivalent has in the existing law relating to 
land tenures in force in that area, and it also 
includes any jagir, inam or muafi or other 
similar grant. It is urged that the Mulgirasias 
are the original proprietors of lands, that they 
do not hold under any grant and that their 
holdings are not known as estates. It is argued 
that the expression “estate” is inappropriate to 
the holding of the Mulgirasias and that the 
Mulgirasia’s holding has never been known a 
an “estate”. Mr. Shah also urged that there 
was no equivalent of “estate” in s0 .;^. a • 
applied to the holding of the Mulgwsjas m 
the law relating to land tenures m Kathiawar, 
and he merely stated that it was g 
holding. Now the generic term ignsia™ 
Garasdar includes Talukdars, Bh *g da !f* ' ^aUv 
garasias and Bhayats who can be ^genera y 
classed as landholders with proprietary r g 
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as distinguished from ordinary landholders in¬ 
ducted in the generic term Barkhalidars The 
latter term includes Inamdars, Jiwaidars, 
Hharmada or kherati grantees and service te¬ 
nure holders, such as chakanatas and pasai- 
tas who are merely entitled to the usufruct of 
the land granted to them. The Mulgirasias 
are thus commonly included in the expres¬ 
sion Girasias or Girasdars. The following pas¬ 
sage from the Report of the Agrarian Reforms 
Commission, Saurashtra, p. 14, paragraph 29, 
explains the position of the Mulgarasias : 
"Mulgarasias are descendants of the original 
proprietors of villages whose possession and 
ownership of land date prior to the estab¬ 
lishment of the various States or Estates un¬ 
der which they were found. In the midst of 
the shifting fortunes of different dynasties in 
the pre-British days, some landholders pre¬ 
ferred to relinquish a portion of their lands 
in favour of stronger powers while some 
were left by the latter in the enjoyment of 
portions of their lands. Whatever may be the 
case, the fact remains that only a part of 
their land remained with them, the rest hav¬ 
ing vested in the powers whose protection 
they sought. With the growth of the power 
of the Chiefs whose protection they sought, 
a fiction grew up that there was a commen¬ 
dation of the mulgarasias’ holdings to the 
chiefs and that there was a rebestowal by 
the latter. This theory of commendation was 
used to support the escheat of a mulgarasia’s 
land on the failure of his heirs and collaterals 
to his chief as the ultimate heir under the 
Hindu Law.” 

Reference may also be made to Webb’s Politi¬ 
cal Practice, P. 46. In Agency Notification No. 
59 of 1898 a Mulgirassia is defined as: 

“The original proprietor or the descendant of 
the original proprietor of a village or vil¬ 
lages or portion of a village or villages who 
has made over a village or villages or por¬ 
tion of ancient rights over 3 village or vil¬ 
lages or a portion of a village or villages as 
Mulgirassias to a chief, relating to himself 
another or certain rights therein.” 

The status of the Mulgirassias is treated as 
similar to that of Girassias, and their rights 
were determined by the Rajasthanik Court and 
they were also given Hak Patraks by the 
Courts. As Webb observes at p. 52 of the vol- 
time: 

* a °* toe various judgments and 

Government Resolution on this subject the 
prindrti Is * ound t0 be ‘hat ‘he laps- 
eo estate of a Mulgirassia cannot revert to a 
Darbar as long as collateral, however, distant 
can be found to succeed and Darbar’s right 
{g* h ?- G, » s ‘0 escheat only arises on extine- 
the whoie family and all possible 
heirs under Hindu Law.” 

£h*f ‘ he holding of a Mulgirassia has been 
known as an estate. It is also referred to as 
an estate m connection with the right of the 
widow to enjoy during her life time the Mul- 
d ? cea ? ed husband. The holding of a 
Mulgirassia is thus as much an estate as the 

reSfti °t £ ?K ayats an ?. Talu kdars, and the law 
relating to the acquisition of such a holding is 

tterefore covered and is saved under Article 

• The , n 1 i xt question arising for conside- 
ratton is whether the /acquisition of the estate 

“L™* e . xtln £ UJS h m ent of the rights therein 
Lnder a law covered by Article 31A must be 
wr a public purpose. In view of the majority 


decision of the Supreme Court in the Bihar, 
the Uttar Pradesh and the Madhya Pradesh 
cases, the provisions of sub-clause (2) of Arti¬ 
cle 31 made unjusticiable by clause (4) of 
Article 31 relate to the determination and pay¬ 
ment of compensation and Article 31(4) does 
not bar the jurisdiction of the Court from en- 
quiring whether the law relating to compulsory 
acquisition of property is not valid because 
the acquisition has not been made for a P u bhc 
purpose; in other words the question whether 
the acquisition of the property is for a public 
purpose or otherwise is justiciable. The Act in 
the present case is no doubt covered by Arti¬ 
cle 31A, but that does not make any difference 
in principle. What the said Article ensures is 
that the law shall not be deemed to be void on 
the ground that it takes away or abridges any 
of the fundamental rights conferred by Part 
III of the Constitution. Now it is inherent in 
Article 31(2) that private property can be ac¬ 
quired for a public purpose and what that 
Article provides for and makes it the funda¬ 
mental right of the owner of the property is 
the payment of compensation to him. That is 
! he majority view of the Supreme Court in 
the Bihar and other cases, so that if this fun¬ 
damental right to compensation for the pro¬ 
perty acquired is taken away, or abridged, then 
under Article 31A, a law containing a provi¬ 
sion to that effect shall not be deemed to be 
void. By the same process of reasoning it 
must be held that a law covered by Article 
31A will not be saved if it dispenses with the 
inherent requirement that the acquisition 
should be for a public purpose, which in other 
words means that if the acquisition of pro¬ 
perty provided for in such a law is not for a 
public purpose, then the law can be declared 
to be unconstitutional or void and the question 
becomes justiciable by the Court. The learned 
Advocate General does not demur to this posi¬ 
tion in view of the Supreme Court decision. 

(14) Turning therefore to the question whe¬ 
ther the impugned Act provides for the acqui¬ 
sition of an estate for a public purpose or other¬ 
wise, it will be seen that the Act is enacted in 
order to provide for certain measures of land 
reforms in Saurashtra. The object of the Act, 
as the preamble says, is the improvement of 
Land Revenue Administration and the ultimate 
doing away with the Girasdari system and 
making the tenants the occupants of the land 
held by them. Payment of compensation to the 
Girasdars for the extinguishment of their rights 
is contemplated for that purpose. The pream¬ 
ble makes it clear that the Act is for a public 
purpose and this inference is reinforced by the 
various provisions of the Act. The purpose is 
to effect a land reform in order that the gene¬ 
ral conditions of the entire body of the tenants 
who form about 83 p.c. of the population of the 
State should be ameliorated. The object of 
the Act is to secure a fixity of tenure to the 
tenants and to fix an equitable assessment and 
thereby to achieve the development of agricul¬ 
ture in the State. At the same time the Giras¬ 
dars are left with areas of land, for their per¬ 
sonal cultivation, in proportion to their present 
holdings, arid they have not been deprived al¬ 
together of their lands. They have also been 
given the benefit of the fixed tenure and of 
equitable assessment. The object of the State 
in enacting this measure is to secure to the 
maximum the personal cultivation of lands. 
mnnit 6enera interest of the agricultural com- 

12S&V w ?°. le ’ . a s opposed to the particular 
interest of certain individuals, is obviously the 
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purpose of the Act. The cultivators were mere¬ 
ly tenants at will formerly, liable to be evicted 
at the sweet will of the landholders. The 
change that took place on the establishment of 
^o U u led L Stale of Saurashtra in February 
lia i been wel1 described in paragraph 83 
of the Report of the Agrarian Reforms Com- 
mission, Saurashtra. The report says : 

•'Oil the establishment of the United State of 
Saurashtra in February 1948, cultivators of 
the covenanting States and a few Estates 
which accepted privy purse became occu¬ 
pants of Government, while the status of the 
tenants .pf the remaining Estates which had 
entered into the merger agreement with the 
Government of Saurashtra remained unalter¬ 
ed As regards tenants of landholders such as 
mulgirasias, bhagdars, bhayats. barkhalidars 
inamdars. jiwaidars, etc., the status quo con¬ 
tinued under the new dispensation. Within 
a few days of the unification of Saurashtra, 
the Ministry of Saurashtra issued a mani¬ 
festo of their policy in which it was declared, 
inter aha, that forced labour (veth) and 
Jagas or cesses in addition to crop share or 
cash assessment shall be immediately abo¬ 
lished that the land system shall be brought 
on a level with that prevailing in the Bom¬ 
bay State and that the shares in kind would 
be lightened where necessary. 

“This declaration of policy was followed by 
a proclamation on the 15th April 1948 — the 
day of the actual establishment of the United 
State of Saurashtra — conferring full occu¬ 
pancy rights upon the cultivators without 
any payment, introducing cash assessment 
system of land revenue and abolishing veth 
or forced labour. The proclamation thus did 
away at a stroke with the out-moded sys¬ 
tems both of land tenure and land revenue 
assessment in the khalsa areas. It was in¬ 
deed the magna charta of the Saurashtra 
cultivators, majority of whom were now for 
Ihe first time assured of fixity of tenure and 
uniformity of rent. 

“The reforms introduced in the khalsa areas 
could not but have their repurcussions on 
the cultivators in the alienated villages. 

They began to be more and more conscious 
of their rights and persisted in their demand 
for equal treatment in the matter of rent and 
tenure with tenants of khalsa villages, which 
meant a good-bye to the exactions by their 
landlords and substantial reduction in the 
latter’s income compared with what they 
were getting till then. The landholders be¬ 
came restive and thought that the best thing 
they could do was to secure land as ghar- 
khed (land reserved for personal cultivation) 
and thus avoid disputes with tenants over 
rent. This insistence on gharkhed naturally 
involved eviction of tenants and complicated 
the situation still further.’ 


(15) In order to protect the tenants from 
eviction the Saurashtra State promulgated the 
Saurashtra Protection of Tenants Ordinance, 
No XXII of 1948. and the Saurashtra Zamin- 
dars’ and Tenants’ Settlement of Rent Dis¬ 
putes Ordinance No. XXVI of 1948. There was 
naturally a discontent among the landholders 
on account of the restrictions imposed on them 
regarding the ejectment of tenants, and as a 
resu! of negotiations that took place there¬ 
after, the Saurashtra Protection of Tenants 
Ordinance No. XXXVI of 1948 was promulgat¬ 
ed by the Government being based on a for¬ 
mula agreed to by representatives of both the 
parties. The Ordinance provided for the ap- 
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pointment of a joint committee of landholders 
and •‘ e '? an,s . f °r settlement of disputes rela£ 
to ejectment of tenants and recovery of rent 
but this machinery did not bear any fruit 
Later the Saurashtra Gharkhed Tenancy Settle^ 
v? 1 } ^Agricultural Lands Ordinance. No 
XU of 1949. known as the Gharkhed Ordi- 
nance, was promulgated, which repealed all thf» 
previous Ordinances and with some subse 
quem amendments was the law regulating the 
relations between landholders and the tenants 
prior to the enactment of the impugned Act 
The history of the legislation on the subject of 
Land Reforms clearly shows that the State has 
adopted a cautious and progressive policy, and 
the Act itself bears evidence of this fact The 
Act is not the result of the policy of the majo¬ 
rity party in the State’s Legislature as was at 
one stage urged. Its main object is to effect a 
radical change in the system of land tenures 
prevailing in the State and for effecting that 
policy the State has also taken care to reserve 
to Girasdars lands for their personal cultiva¬ 
tion. 

(16) Dealing with the question of public pur¬ 
pose His Lordship Mahajan J. has observed as 
follows in the Bihar case* : 

"There can be no manner of doubt that ac¬ 
quisition of private property by legislation 
under Entries 33, 36 and 42 can only be 
made either for purposes of the Union or for 
purposes of the State or for a public purpose 
and that it is unnecessary to state in express 
terms in the statute itself the precise pur¬ 
pose for which property is being taken, pro¬ 
vided from the whole tenor and intendment 
of the Act it could be gathered that the pro¬ 
perty was being acquired either for purposes 
of the State or for purposes of the public 
and that the intention was to benefit the 
community at large. It may be conceded that 
the present statute does not disclose the 
legislature’s mind as to what it would ulti¬ 
mately do after the estates are vested in the 
State Government. Perhaps the State Gov¬ 
ernment has not yet made up its mind, how 
and for what purposes the lands and the 
tenures acquired will be utilized. The statute 
provides in Section 34 for the establishment 
of a land commission whose function it will 
be to advise the Government as to its 
agrarian policy. 

Be that as it may. it seems to me that in 
spite of the criticism levelled against the 
Act by the learned counsel, it cannot be said 
that the Act would fall because it fails to 
postulate a public purpose. The Act is in¬ 
tituled “The Bihar Land Reforms Act, 1950. 
The preamble of the Constitution says that 
India has been constituted into a Sovereign 
Democratic Republic to secure to all us[ Citi¬ 
zens justice, social, economic and political. 
Article 39 of the Directive Principles of 
State Policy states as follows: 

“The State shall, in particular, direct its 
policy towards securing, that the owner¬ 
ship and control of the material resources 
of the community are so distributed as 
best to subserve the common So°d; ^na 
that the operation of the economic system 
does not result in the concentration or 
wealth and means of production to t 
common detriment.” 

“Now it is obvious that concentration of big 
blocks of land in the hands.of.a £e«^indivi¬ 
duals is contrary to the principle on which 

* See AIR 1952 SC 252 (Para 52). 
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the Constitution of India is based. The pur¬ 
pose of the acquisition contemplated by the 
impugned Act therefore is to do away with 
the concentration of big blocks of land and 
means of production in the hands of a few 
individuals and to so distribute the owner¬ 
ship and control of the material resources 
which come in the hands of the State as to 
subserve the common good as best as possi¬ 
ble. In other words, shortly put, the pur¬ 
pose behind the Act is to bring about a re¬ 
form in the land distribution system of Bihar 
for the general benefit of the community as 
advised. The legislature is the best judge of 
what is good for the. community, by whose 
suffrage it comes into existence and it is 
not possible for this Court to say that there 
was no public purpose behind the acquisition 
contemplated by the impugned statute. The 
purpose of the statute certainly is in ac¬ 
cordance with the letter and spirit of the 
Constitution of India. 
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It is fallacious to contend that the object 
of the Act is to ruin five and a half million 
people in Bihar. All lands in khas posses¬ 
sion of all these persons have not been made 
the subject-matter of acquisition. Their 
homesteads, their mineral wealth except 
mines not in operation have not been seri¬ 
ously touched by the provisions of the Act. 
Various other exemptions have also been 
made in their favour in the Act, apart from 
the provisions as to compensation which in 
the case of small zamindaris can by no 
means be said to be of an illusory character. 
It is difficult to hold in the present day con¬ 
ditions of the world that measures adopted 
for the welfare of the community and sought 
to be achieved by process of legislation so 
far as the carrying out of the policy of na¬ 
tionalization of land is concerned can fall on 
the ground of want of public purpose. The 
phrase “public purpose” has to be construed 
according to the spirit of the times in which 
particular legislation is enacted and so con¬ 
strued, the acquisition of the estates has to 
be held to have been made for a public pur¬ 
pose.” 

(17) The observations of His Lordship Das 
J. on this subject also may be quoted with 
advantage. His Lordship observes* : 

From what I have stated so far it follows 
that whatever furthers the general interests 
‘he commimity as opposed to the particu- 
lar interest of the individual must be re- 
aS f a .P^c Purpose. With the onward 
march of civilization our notions as to the 
scope of the general interest of the commu- 
‘ chan £ lnfi and widening with the 
tbat ,9J lr °i d and narrower notions as 
L ,nH,? a , nCt ‘ y ° f t , he pnvate int erest of the 
E ua i. can no longer stem the forward 
flowing tide of time and must necessarily 

V* broader notions of the gene¬ 
ral interest of the community. The emphasis 

tn ^^ mistakabl y shi £tin g from the individual 
to the community. This modem trend in the 
social and political philosophy is well re- 

smutL glVen expression to in oTr Con- 

Our Constitution as I understand it, has 

pH t f!fl° red th - G ,ndlvldua ! bu * has endeavour¬ 
ed to harmonise the individual interest with 
the paramount interest of the community 
A , s I explained in — ‘A. K. Gopalan v. State 
ot Madras, (AIR 1950 SC 27) and again in 


•See AIR 1952 SC 252 (Para 106). 


•Charanjit Lai v. Union of India’. (AIR 
1951 SC 41) our Constitution protects the 
freedom of the citizen by Article 19(1) (a) 
to (e) and (g) but empowers the State, even 
while those freedoms last, to impose rea¬ 
sonable restrictions on them in the interest 
of the State or of public order or morality 
or of the general public as mentioned in 
clauses (2) to (6). Further, the moment 
even this regulated freedom of the individual 
becomes incompatible with and threatens 
the freedom of the community the State is 
given power by Article 21. to deprive the in¬ 
dividual of his life and personal liberty in 
accordance with procedure established by 
law. subject, of course, to the provisions of 
Article 22. 

Likewise our Constitution gives protection 
to the right of private property by Article 
19(1) (f) not absolutely but subject to rea¬ 
sonable restrictions to be imposed by law in 
the interest of the general public under 
clause (5) and. what is more important, as 
soon as the interest of the community so re¬ 
quires. the State may. under Article 31, de¬ 
prive the owner of his property by authority 
of law subject to payment of compensation 
if the deprivation is by way of acquisition or 
requisition of the property by the State. It is 
thus quite clear that a fresh outlook which 
places the general interest of the community 
above the interest of the individual pervades 
our Constitution. Indeed, what sounded like 
idealistic slogans only in the recent past are 
now enshrined in the glorious preamble to 
our Constitution proclaiming the solemn re¬ 
solve of the people of this country to secure 
to all citizens justice, social, economic and 
political, and equality of status and of oppor¬ 
tunity. What were regarded only yesterday, 
so to say, as fantastic formulae have now 
been accepted as directive principles of 
State policy prominently set out in Part IV 
of the Constitution. 

The ideal we have set before us in Article 
38 is to evolve a State which must constantly 
strive to promote the welfare of the people 
by securing and making as effectively as it 
may a social order in which social, eco¬ 
nomic and political justice shall inform all 
the institutions of the national life. Under 
Article 39 the State is enjoined to direct its 
policy towards securing, inter alia, that the 
ownership and control of the material re¬ 
sources of the community are so distributed 
as to subserve the common good and that 
the operation of the economic system does 
not result in the concentration of wealth and 
means of production to the common detri¬ 
ment. The words “public purposes” used in 
Article 23(2) indicate that the Constitution 
uses those words in a very large sense. Ih 
the never-ending race the law must keep 
pace with the realities of the social and poli¬ 
tical evolution of the country as reflected in 
the Constitution. If therefore, the State is 
to give effect to these avowed purposes of 
our Constitution we must regard as a public 
purpose all that will be calculated to pro¬ 
mote the welfare of the people as envisaged 
in these directive principles of State policy 

i T r rl e , expression may mean. 

In the light of this new outlook what, I 
ask, is the purpose of the State in adopting 
measures for the acquisition of the Zaminda- 

Surelv nd it the 1 , n eres u ts of the intermediaries? 
hv , sub j erv e the common good 

by bringing the land, which feeds and sus- 
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tains the community and also produces 
wealth by its forest, mineral and other re¬ 
sources. under State ownership or control. 
This State ownership or control over land is 
a necessary preliminary step towards the 
implementation of the directive principles 
of State policy and it cannot but be for a 
public purpose. It cannot be overlooked that 
the directive principles set forth in Part IV 
of the Constitution are not merely the policy 
of any particular political party but are in¬ 
tended to be principles fixed by the Consti¬ 
tution for directing the State policy what¬ 
ever party may come into power. 

Further, it must always be borne in mind 
that the object of the impugned Act is not 
to authorise the stray acquisition of particu¬ 
lar property for a limited and narrow public 
purpose but that its purpose is to bring the 
bulk of the land producing wealth under 
State ownership or control by the abolition 
of system of land tenure which has been 
found to be archaic and non-conducive to 
the general interests of the community. The 
Act also sets up a Land Commission to ad¬ 
vise the State Government generally with re¬ 
gard to the agrarian policy which it may 
from time to time follow. It is impossible 
to say that there is no public purpose to sup¬ 
port the Act. This very Bihar Act was be¬ 
fore the Constituent Assembly when it pass¬ 
ed Article 31(4) and again when it took the 
trouble of amending the Constitution for 
saving this very Act. Would the Constituent 
Assembly have thought fit to protect these 
Acts unless it were convinced that this Act 
was necessary in the general interest of the 
community? I find myself in agreement with 
Reuben J. and S. K. Das J. that these cir¬ 
cumstances also clearly indicate that the 
Constituent Assembly regarded this Act as 
well supported by a public purpose. To put 
a narrow construction on the expression 
“public purpose” will, to my mind, be to 
defeat the general purpose of our Constitu¬ 
tion and the particular and immediate pur¬ 
pose of the recent amendments. We must not 
read a measure implementing our mid¬ 
twentieth century Constitution through spec¬ 
tacles tinted with early nineteenth century 
notions as to the sanctity or inviolability of 
individual rights. I, therefore, agree with the 
High Court that the impugned Act was 
enacted for a public purpose.” 

Judged by the standard laid down in these 
observations, it is absolutely clear that the im¬ 
pugned Act is for a public purpose. 

(13).Turning next to the question of com¬ 
pensation the extent or the adequacy of the 
provisions of compensation contained in the Act 
is not justiciable in view of the decision of the 
Supreme Court above referred to. and Mr. 
Shah too has not questioned the validity of the 
Act on this ground. However he has urged that 
the compensation provided for in the Act is 
illusory, and that the Act is a fraud on the 
Constitution. He argues that the Girasdar was 
entitled to recover his rent every year from 
the tenant, and that what is paid to him is 
from his own income, and not from the Gov¬ 
ernment's funds. Now the first part of the com¬ 
pensation which is equivalent to six times the 
assessment of the land, deposited by the tenant 
under Section 30(2), is paid to the Girasdar in 
lump at the outset and is not spread over the 
six years. Mr. Shah pointed cut that there was 
no provision for the payment of interest but 
this contention has no basis because the sum 


is paid in lump at the initial stage and no ques¬ 
tion of paying interest can therefore arise. If 
anything, it enables the Girasdar to earn 
interest on the sum thus paid to him. On this 
payment being made the tenant receives an 
occupancy certificate whereupon he gets occu¬ 
pancy rights in the land and his liability to 
pay rent to the Girasdar ceases. The Girasdar’s 
liability to pay land revenue also ceases simul¬ 
taneously. The Girasdar cannot therefore claim 
the rent or the income of the land thereafter or 
for all time, and it is not correct to say that 
what he is receiving is out of his income. In 
addition to the above compensation, the Gov¬ 
ernment is to pay to the Girasdar as compen¬ 
sation every year for fifteen years an amount 
equivalent to the assessment of the holding of 
the tenant as determined under Section 30(1) 
(B). Provision is also made for payment of 
interest on any unpaid instalment. Remission 
or suspension of land revenue granted to a 
tenant is not to affect the payment by the Gov¬ 
ernment of the compensation payable by it. In 
addition to these compensation the Government 
is also to pay a rehabilitation grant to Giras- 
dars of the B and C Class, and this rehabilita¬ 
tion grant is in the nature of compensation. 
Therefore there can be no analogy between the 
compensation provided for in the impugned Act 
and the provisions of Section 23(f) of the Bihar 
Act. The contention that the payment of com¬ 
pensation provided for in the Act is illusory is 
thus without substance altogether and is un¬ 
tenable. 


(19) The plea that the Act offended against 
the fundamental rights guaranteed under Arti¬ 
cles 14 and 19(f) of the Constitution is now no 
longer available to the applicants in view of 
the Supreme Court's judgment in the Bihar and 
other cases. As observed by Mahajan J. (See 
AIR 1952 SC 252, Para 30—Ed.). 

“In view of the Amendment Act (First Amend¬ 
ment) any argument regarding the unconsti¬ 
tutionality of Bihar Act based on the ground 
that the provisions of that Act contravened 
Articles 14. 19 or 31 of the Constitution does 
not survive and the Act is^ not open to chal¬ 
lenge on any such ground.” 


"or the same reasons, the present Act too is not 
,pen to challenge on the ground that it is in con- 
ravention of the provisions of Articles 14 & 19 
f) of the Constitution. On the merits, the 
ontention as regards Article 14 is that the 
lassification of the Girasdars into A. B and C 
:iass and the allotment of the lands to them 
ire discriminatory inasmuch as where as the 
lirasdars of the A Class have been allotted 
ands constituting three economic holdings, the 
Girasdars of the B Class have been allotted 
ands constituting one and a half to two and 
half economic holdings and the Girasdars or 
he C Class are allotted lands so as not to ex- 
eed one to one and a half economic foldings 
rhe allotment of the lands to the Girasdars ol 
he different classes on the above varying scale 
s. in our opinion, not discriminatory at all, bu 
s on the contrary founded on rea kty ina ^nc n 
is it is related to the total area of the agncui- 
ural land actually comprised in ^heir estates 
t is just and reasonable that the Givi asda 
vho make larger contributions to the ^lfilment 
>f the public purpose underlying the 

hould get larger areas i°* 1l “ d Je letsView- 
han those whose contributions the 

id from this angle of making <“ en £ n I° * be 
acquisition, the allotment scheme cannot be 
;aid to be discriminatory. The contention that 
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the scheme contravenes Article 14 of the Consti¬ 
tution is thus untenable and must be rejected. 

(20) It was lastly urged by Mr. Shah that 
Chapter IV of the impugned Act which deals 
with the allotment of lands to the Girasdars 
for personal cultivation has nothing to do with 
the acquisition of estates and is thus not cover¬ 
ed by Article 31A and is void. This conten¬ 
tion too is not correct. The allotment of the 
lands to Girasdars for personal cultivation pro¬ 
vided for in Chapter IV is a part of the scheme 
of acquisition of estates and distribution of 
the lands envisaged by the Act. Chapter V 
which deals with the acquisition of occupancy 
rights by tenants is dependent orl Chapter IV 
and the two chapters are interlinked and can¬ 
not be separated. The acquisition of occupancy 
rights by tenants is subject to the provisions 
contained in Chapter IV of the Act. Chapter 
IV is a preliminary step to be taken and is 
thus an integral part of the whole process of 
acquisition of the estates and the extinguish¬ 
ment of the Girasdar’s rights therein. The 
said Chapter cannot be viewed in isolation as 
has been urged by Mr. Shah, and this plea too 
must accordingly be rejected. 

(21) In the result therefore all the three 
applications fail on the grounds contended be¬ 
fore us and they are dismissed with costs. 

(22) CHHATPAR J.: I agree. 

(23) BAXI J.: I agree. 

A/V.S.B. Applications dismissed. 
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Custodian Genera), of Evacuee Property, India, 
New Delhi and another, Opponents. 

Civil Misc. Appln. No. 24 of 1952, D/- 23-7- 


Constitution of India Art. 226(1) — Custc 
<uan General refusing to entertain appeal c 
petitioner on ground that transaction was go% 
emed by Ordinance 8 of 1948 and therefor 
petitioner s application for confirmation wa 

nan™ IZ. V^^on not governed by Ordi 
£W e £ hl i h «?& “ ot rende r ineffective - 
ordpr Jurisdiction to quas 

issuin “ x ^ of certiorari — (Sail 

jsawwss proper,y 

mi s'irt. m- N A ir dix 111 * 

lT n a‘id A A % IS 

T 9 P 5 P 2 a sc 83““ and 

29-5-48 aCU The I 'L° 0rmahomed Ahmad o 

4H5-48. The petitioner’s case is that the ver 
dor was a resident of Veraval and carried « 
business there long after the sale of h?s ore 
The Junagadh State had its ownlawreui 
inf a* the f administration of Evacuee Propert 
tdz. Act XII of 1948. After the administrate 

pint!- 6 , J ™ agadh stat e was handed over to th 
Central Government on 9-11-47, the above M 
wa ? amended by Act II of 1948-49. 


(Shah C. J. and Baxi J.) 
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These Acts were subsequently repealed and 
the Saurashtra Evacuee (Administration of 
Property) Ordinance No. VIII of 1948 was 
applied to the territories of the former Juna¬ 
gadh State with important modifications. Sec¬ 
tion GA (I) of the Ordinance was amended so 
that while under the unamended section 6A (I) 
a transaction made after 15-8-47 became in¬ 
effective unless confirmed by the Custodian, a 
transaction in the Junagadh State territory be¬ 
came ineffective if made after 20-1-49 unless con¬ 
firmed by the Custodian. Therefore under the 
Ordinance No. VIII of 1948 as applied to the 
Junagadh State territories transactions made 
prior to 20-1-49 continued to be effective and 
did not require to be confirmed. 

(2) The petitioner applied to the Custodian 
of Saurashtra for confirmation of the sale in 
his favour by his application dated 24-6-50. 
Thai application was rejected by the Custodian 
on the ground that it had not been entered into 
in good faith. In appeal the learned Custodian 
General held that the transaction was entered 
into on 29-5-48 and since on that date the Sau¬ 
rashtra Ordinance No. VIII of 1948 was in 
force, the petitioner’s application for confirma¬ 
tion should have been made within two months 
of the date of the transaction. He therefore 
held that the petitioner’s application was barred 
by time and dismissed it. The petitioner has 
applied to this Court for a writ of certiorari 
for quashing the order and for a direction that 
the learned Custodian General should be direct¬ 
ed to hear his appeal on merits. His case is 
that his application was in time as it was gov¬ 
erned by the Saurashtra Ordinance XLIII of 
1949 and not by Ordinance No. VIII of 1948. 

(3) Now Ordinance No. VIII of 1948 was 
applied with amendments to the Junagadh 
State territory on 10-6-49 vide Government 
Notification No. L. D. 89 dated 31-5-49 published 
on page 563 of part I of the Saurashtra Gazette 
dated 10-6-49 while the transaction was effect¬ 
ed on 29-5-48 more than a year before the ap¬ 
plication of that Ordinance and even before 
the administration of the Junagadh State was 
handed over to the Saurashtra Government. 
The learned Custodian General therefore com¬ 
mitted an apparent error in stating that the 
Ordinance was in force on the date of the 
transaction. Moreover the amended section 6A 
of the Ordinance rendered only those transac¬ 
tions ineffective which were made after 20-1-49 
There was therefore no need for confirmation 
of the sale. Consequently the learned Custodian 
General could not throw out the appeal on the 
ground that the transaction was governed by 
Ordinance No. VIII and required to be confirm¬ 
ed by the Custodian. 

(4) The learned Advocate General argued 
we had no jurisdiction to quash the learn- 

ed Custodian General’s order. He submitted 
that the order was one which was within the 
competence of the learned Custodian General 
and even if it was erroneous, we could not 
rectify his error by means of a writ. He re¬ 
ferred to two cases decided by Supreme Court 
— Parry Sc Co. Ltd. v. Commercial Employee 
Association, Madras’, AIR 1952 SC 179 and 
eerappa v. Raman & Raman Ltd* fATR 
1952 SC 192). In both these cases 
ed orders were within the competence of the 
inferior Tribunal and the Supreme Court hliH 
that the High Court could not quashit L 
ground only that they were erroSlous nrrW. 

In this case howe^r thereTs m^h ^ 
than a mere error of law. The leame^CusS 
dian General refused to entertain the appeal 
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on the ground that the transaction was gov¬ 
erned by Ordinance No. VIII of 1948 and there¬ 
fore the petitioner’s application for confirma¬ 
tion was barred. If this order is allowed to 
stand, the petitioner would be wrongfully de¬ 
prived of his property under Ordinance No. 
VIII which did not govern the transaction and 
which did not render it ineffective. Therefore 
in examining the propriety of the learned Cus¬ 
todian General's order we are not taking upon 
ourselves the functions of an appellate Court 
but correcting an apparent error on the face 
of the record which made him exceed his juris¬ 
diction. 

(5) Lastly we may notice the learned Advo¬ 
cate General’s argument that section 46 of Act 
XXXI of 1950 barred our jurisdiction to issue 
a writ. This jurisdiction cannot be affected if 
the learned Custodian General applied a law 
which did not apply to the transaction. The 
application must be allowed and the learned 
Custodian General’s order set aside. We accord¬ 
ingly set aside his order and direct him to 
dispose of the appeal according to law. 

(6) SHAH C. J.: I agree. 

A/V.R.B. Application allowed. 
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Sanghar Umar Ranmal and another, Appli¬ 
cants v. State. 

Criminal Misc. Applns. Nos. 65 and 70 of 
1950, D/- 7-7-1952. 

Nawanagar Pass Hazari Dhara Act of St. 
2003 (1947 AD) — Validity — (Constitution 
of India (1950) Arts. 15(1) and 19(1) (d) and 
(e) ). 

The Act which has been made applicable 
to certain communities of the villages 
mentioned in the schedule and subjects 
them to the restrictions contained in the 
Act discriminates against them on the 
ground of their caste or communities only. 

It therefore offends Art. 15(1) of the Con¬ 
stitution and is void. (Para 3) 

Further the important restrictive provi¬ 
sions of the Act, namely, Ss. 4, 5. 6, 10, 
11. 13 and 14 impose restrictions not de¬ 
pending upon the individual propensities 
of the persons to whom the Act has been 
applied. Since a person who might not 
have committed a single offence and might 
be living a pure life would legally be sub¬ 
jected to the restrictions as a result of the 
provisions of the sections and since no 
public interest can be served by subjecting 
a person to the severe restrictions un¬ 
deservingly these sections are void and of 
no effect as being in contravention o. the 
provisions of Art. 19(1)(d) and (e). The 
other provisions of the Act being merely 
ancillary to these main provisions cannot 
stand independently. The whole Act there¬ 
fore fails and must be declared void. 

(Para 3) 

T. U. Mehta, for Applicants; A R Baxi, 
Advocate General, with B. R. Joshi, Asst. Govt. 
Pleader, for the State. 

BAXI J. : These petitions have been prefer¬ 
red for a declaration that a certain Act of the 
former Navanagar State called the Pass Hajari 
Dhara dated 1-12-1911 was void and inconsistent 
with the provisions of the Articles 15 and 19 of 
the Constitution. The petitioners contended 


that the above Act was enacted for the Vaghers 
and Pindaras of Virpur under the Bhatia Mahal 
of the Nawanagar State and should not be 
applied to them. The learned Advocate Gene¬ 
ral filed his rejoinder dated 6-1-51 in Miscella¬ 
neous Application No. 65 of 1950 wherein he 
stated that the above Act was subsequently 
applied to various other communities including 
the petitioner of that application by notifica¬ 
tions published in the Gazette. He further 
contended that the impugned Act imposed rea¬ 
sonable restrictions in the general public inter¬ 
est and in the interest of the scheduled tribes. 
He also denied that the Act contravened provi¬ 
sions of Article 15 of the Constitution. The 
Court’s attention was thereafter drawn to the 
Nawanagar State Pass Hajari Dhara of St. 
2003 (1947 A.D.) repealing and consolidating 
the provisions of the previous laws on the sub¬ 
ject. The petitioner’s learned Advocate there¬ 
upon amended the petition and prayed that the 
Pass Hajari Dhara of St. 2003 should be de¬ 
clared void and inconsistent with the constitu¬ 
tion. 

(2) Section 1 of the Pass Hajari Dhara of St. 
2003. which will hereinafter be referred to as 
the Act, declares that it shall come into force 
on the date of its publication in the Gazette. 
Sec. 2 repeals all previous Dharas and circulars 
pertaining to the matters dealt with by the Act 
and further provides that the villages as well 
as the persons to whom the previous Pass 
Hajari Dhara applied shall be governed by the 
Act as shown in Schedule A. This Schedule 
contains a list of the communities and indivi¬ 
duals to whom the Act applies. Sec. 3 enacts 
that every male who has completed the age of 
16 years shall, in the case of those villages and 
those persons to whom the Act has been appli¬ 
ed or may hereinafter be applied, be governed 
by it. Sec. 4 requires every male above the 
age of 16 to attend upon the Police Officer in 
*he village to mark his presence and in the ab¬ 
sence of any such Police Officer he is required 
to attend the Police Patel. The attendance is 
to be marked in the morning and evening. By 
Sec. 5 every person to whom the Act applies is 
required to attend upon Police Officer at any 
time of the night if called for marking his pre¬ 
sence. Sec. 6 prohibits these persons from 
leaving their villages betweert 11 p.m. and 5 
a.m. except for attending to work in the Sim 
of the village after obtaining previous permis¬ 
sion of the Police Officers specified in the sec¬ 
tion. They are however prohibited from leaving 
their village and passing a night in another 
village without obtaining a permit from the 
Officer in Charge of the Police Station. By 
Sec. 10 it is provided that if a person to whom 
the Act applies leaves his village and settles in 
any village of the Mahal of the State he shall 
continue to be governed by the Act and shall be 
required to attend regularly upon the Police 
Officer. Under Sec. 11 a person of one of the 
communities mentioned in the Schedule resl ^“ 
ing in another village becomes subject to tne 
restrictions of the Act on his settling in any 
of the villages in which the Act has been ap¬ 
plied to his community; and finally Sec. 13 em¬ 
powers the Police Commissioner to direct 
person from time to time to sleep at the^once 
Station if it appears to him that SUC ^ P^J* S ^ 
is a habitual offender and it is 
keep him under restraint. He may be 
to sleep at the Police Station so long as he does 
not improve his character. By Sec. 14 the per 
son to whom the Act applies is required to in¬ 
form the Police Officer of the arrival ol a 
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guest over the age of 16 years at his place. 
Sec. 15 prescribes punishment for contravention 
of the provisions of the Act and Sec. 16 gives 
jurisdiction to the Magistrates of the Mahal'for 
trying offenders under the Act. 

(3) The learned Advocate for the petitioners 
submitted that the Act discriminated against 
the persons mentioned in the Schedule on 
grounds only of race or caste and was there¬ 
fore inconsistent with Article 15(1) of the Con¬ 
stitution. He also submitted that its provisions 
imposed unreasonable restrictions on their fun¬ 
damental right of freedom of movement and 
freedom to reside and settle ia any part of the 
territory of India guaranteed by Article 19(1) 
(d) and (e) of the Constitution. We egree with 
these contentions. The Act has been made ap¬ 
plicable to certain communities of the villages 
mentioned in the Schedule. All male members 
of over 16 of these communities are subjected 
to the restrictions contained in the Act. The 
Act therefore discriminates against them on 
the ground of their caste or community only. 
The whole Act must therefore be declared as 
unconstitutional so far as it has been applied 
to the communities and castes mentioned in 
the Schedule. Furthermore the important res¬ 
trictive provisions of the Act are sections 4, 5, 
6 . 10, 11, 13. and 14. Under these sections per¬ 
sons to whom the Act applies have to attend 
the Police Officers in the morning and evening. 
They are prohibited from leaving their village 
during the night and if they have to visit an¬ 
other village, they are required to obtain a per¬ 
mit. The Police Commissioner has been em¬ 
powered to direct any one of them to sleep at 
night at the Police Station. If any one of them 
goes out of the village and settles elsewhere 
the restrictions contained in the Act continue 
to dog his steps. Persons who are originally 
not subject to the Act become automatically 
subjected to it on their coming down to reside 
and settle in any of the villages specified in the 
Schedule if they happen to belong to one of 
the castes mentioned therein. The imposition 
of these restrictions does not depend upon the 
individual propensity of the persons to whom 
the Act has been applied. A person mav not 
have committed a single offence and may have 
«?wJ! V v? g a 1 P“ re [ }te and vcl legally he must 
the J Act himSC f t0 the restrictions contained in 

in?°np P rc^l C 4 interest can be served by subject- 

thlr thev nri°- Se / er * e restriction s for life whe- 

them no? w faCt *E r0V , ed t0 be deserving of 
mem or not. We. therefore, hold that these 

trave°n n tion re nf°Sh and ° f - ?° ef!ect bein * in con- 
j, v 0f the Provisions of Article 19(1) 

thP c^r (e of the Constit ution. The rest of 

and cannoT «tI% a ? C !i Uary ., to the main section 
unci cannot stand independently of them Cnn- 

** Ac ‘ can em be C s 0 u s : 
void d The t £,S hole A c Ct m u Ust be declared as 
Mlsc AnnteL S M gha /c Umar Ranmal 

sfllilfg 

X°‘ d * n Ws case on that ground. The caS e of 


of Nana Ambala to whom the Act has been 
applied. The Act in his case therefore discri¬ 
minates against him on the ground only of his 
caste. It also imposes unreasonable restrictions 
on his fundamental rights under Article 19(1) 
fd) and (e) of the Constitution. In his case 
therefore the Act must be declared unconstitu¬ 
tional on the ground that it contravenes both 
the Articles 15 and 19(1) (d) and (e) of the 
Constitution. The petitioners’ applications are 
allowed and it is ordered that a writ as prayed 
shall issue. The opponent State shall pay the 
petitioners’ costs of the petitions. There will 
be only one set of costs between them. 

SHAH C. J.: I agree. 

A/AI.K.S. Petitions allowed. 
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Girdharlal Kanji and others. Defendants- 
Appellants v. Kunvarji Keshavlal & Co., 
Plaintiffs-Respondents. 

Civil Misc. Appeal Nos. 11 and 12 of 1950, 
D/- 26-12-1951. 

(a) Civil P. C. (1908), 0. 38, R. 5 — Frau¬ 
dulent intention to defeat- claims of plaintiff — 
Transactions before suit. 

An order under Rule 5, Order 38 should 
not be passed, unless the Court is satisfied 
that the defendant, with intent to obstruct 
or delay the execution of a decree that 
may be passed against him, has brought 
himself within the terms of the rule; and it 
is not sufficient that there are merely vague 
allegations that the defendant is about to 
remove the whole or any part of his pro¬ 
perty from the local limits of the jurisdic¬ 
tion of the Court. There is, however, no 
rule that transactions before suit could not 
be taken into consideration. 

Where the defendants had dishonoured 
cheques of a large amount of Rs. 14000/- 
admittedly issued by them and during the 
course of about a month the plaintiff had 
supplied goods of the value of about one 
lac and fifteen thousand to the defendants 
and yet when the attachment was levied 
goods hardly worth a few hundreds were 
found: 

Held that under the circumstances 
the fraudulent intention to defeat the claim 
of the plaintiffs by disposing of their 
remaining property was legitimately 
dedueible: Case law discussed. (Paras 2, 3) 
Anno: C.P.C.,0. 38 R.5N. 11, 12. 13. 

(b) ClvU P.C ( 19° 8) , O. 38, R. 6, O. 41, R. 1 
— Order under O. 38, R. 5 — Appeal. 

Where the lower Court has correctly stated 
and appreciated the most material facts in 
the c a se and has not misunderstood or mis¬ 
applied law and has deliberately used the 
discretion entrusted to it by law, the appel¬ 
late Court will not interfere with the order 
under O. 38. R. 5: AIR 1934 Cal 694- AIR 
1941 Sind 178, Rel. on. (Para 4) 

Anno: C. P. C„ O. 38 R. 6 N. 3, O. 41 R IN 4 
. (O Civil P. C. (1908), O. 38, R. 5 _. p r „ 
me discretion - Omnibus orterof attwE 

The mere fact that a case under Order 38 
Rule 5 has been made out for an attachment 
before judgment, does not justify the Court 
to issue an omnibus order of attachS 


AIR 1952 Girdharlal v. K. K. and Co. 


of all the movable and immovable pro¬ 
perties of the defendants. The Court has 
to exercise a sound discretion as very often 
the intention of the litigant is to disgrace 
the opposite party by unnecessarily asking 
for attachment of household goods, when 
other substantial property is available for 
attachment. (Para 5) 

Anno: C.P.C., O. 38 R. 5 N. 11. 

In No. 11 

M. U. Shah, for Appellant; C. C. Shah (for 
No. 1) and M. M. Shah, Proxy for G. B. Joshi 
(for Nos. 2 and 3), for Respondents. 

In No. 12 


M. M. Shah, Proxy for G. B. Joshi, for 
Appellant; C. C. Shan (tor No. 1) and M. U. 
Shah (for No. 2), for Respondents. 
REFERENCES: Courtwar/Chronological/ Paras 
(’21; 45 Bom 1256: (AIR 1921 Bom 69) 2 

(*22) AIR 1922 Bom 276: (46 Bom 431) 2 

(’05) 11 Cal LJ 19: (5 Ind Cas 184) 2 

(’34) AIR 1934 Cal 694: (61 Cal 814) 2 

(’51) AIR 1951 Cal 156: (87 Cal LJ 41) 2 

(’38) AIR 1938 Pat 161: (17 Pat 89) 2 

(’41) AIR 1941 Sind 178: (ILR (1941) Kar 362) 2 


JUDGMENT: These two appeals are from 
the same order of attachment before judgment 
passed by the Civil Judge, Senior Division, 
Surendranagar, in a suit filed by the first res¬ 
pondents Kunvarji Keshavlal & Co., against the 
appellants in the two appeals, i.e., Girdharlal 
Kanji, Morarji Kanji and Dahyalal Kanji. The 
plaintiils claimed against the three defendants 
a sum of Rs. 30,000/- and odd on the foot of an 
account consisting of the price of goods supplied 
to the defendants. The account was in the name 
of Girdharlal Kanji. It was alleged that all 
the three defendants are brothers and members 
of a joint Hindu family and the business in 
the name of Girdharlal Kanji was a joint family 
concern. 


Along with the plaint, an application was filed 
for attachment before judgment of all the 
moveable and immoveable properties of the 
family including not only the stock in trade in 
the shop and outstandings of business run by 
the defendants but also their house-hold goods. 
In addition, attachment was also sought on an 
immoveable property which admittedly stands in 
the name of their mother, and in which the 
three brothers reside. The plaintiffs alleged 
that this property belongs to the defendants, 
although it nominally stands in the name of 
their mother. The grounds of attachment before 
judgment sought were that the plaintiffs had 
a very large claim based on the value of the 
goods supplied to the defendants, that it was 
arranged that the plaintiffs were to draw 
hundis upon the defendants for the price of 
the goods but such hundis were dishonoured. 
Specific allegation was made about two hundis. 
one of Rs. 16000/- and another of Rs. 9000/- 
which were dishonoured, whereupon the plain¬ 
tiffs* representative came to Rajkot from Suren¬ 
dranagar and the defendants paid Rs. 2000/- 
& gave three post-dated cheques, of Rs. 5000, Rs. 
5000/- and Rs. 4000/-, in discharge of the hundi 
of Rs. 18000/- which was dishonoured. These 
three cheques were also dishonoured. This 
happened in March 1950. 

The present suit was filed on 19th April 1950 
on which date also the application for the attach¬ 
ment before judgment was made. Thus the 
plaintiff contend that they have a strong prima 
facie case and that the defendants to be dis- 
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honestly evading payment (sic.). The second 
ground alleged in the application is that the 
defendants with intent to defeat or delay the 
execution of any decree that may be passed 
against them had recently transferred their 
goods to six merchants of Rajkot, Junagadh and 
Mcrvi and that they were about to dispose of 
the rest of their property with a similar inten¬ 
tion. On these statements made in the affidavit 
of one Kunvarji Tulsidas, one of the partners 
of the plaintiffs’ firm, an interim order was 
made by the learned Civil Judge on 19th April 
1950 and a notice was issued to the defendants 
to show cause why they should not furnish 
security and in default why the attachment 
should not be confirmed. In pursuance of this 
order, the attaching officer attached the places 
of business of the defendants and also ‘other 
moveable property in the houses of the defend¬ 
ants. 

Prohibitory orders were also served in respect 
of the outstandings of the defendants. In addi¬ 
tion, the immovable property was also attached. 
The attaching bailiff’s report shows the move- 
able property in the shops and in the houses 
attached to be of the value of about Rs. 2.600/- 
only which was however released on the defen¬ 
dants’ furnishing security. So that this is the 
only tangible property attached in addition to 
the immoveable property which stands in the 
name of the mother of the defendants. The 
notice issued to the defendants to show cause 
was returnable on the 27th June, when the 
hearing of the application was adjourn¬ 
ed to 20th July by the consent of the 
parties and it was again adjourned to 16th 
August 1950. On that date, the learned advo¬ 
cate for the defendants were unable to be 
present in the Court and a request was made 
for adjournment. 

This motion for adjournment was opposed by 
the plaintiffs and the learned Civil Judge refus¬ 
ed it and confirmed the attachment. His main 
ground for confirming attachment was that the 
moveable property actually attached was found 
to be of the value of about Rs. 2000/- and odd 
from which it was clear that the defendants 
had already disposed of their large stocks and 
that the apprehension of the plaintiffs that the 
defendants were about to dispose of the rest 
of their property was justified. In reply to the 
affidavit filed by Kunvarji Tulsidas, all the 
three defendants filed affidavits. The first defen¬ 
dant Girdharlal Kanii claimed that the busi¬ 
ness done with the plaintiffs was solely his 
concern and his brothers had no interest there¬ 
in. He alleged that all the brothers were sepa¬ 
rate. He admitted that out of the six merchants 
mentioned in the affidavit of Tulsidas, he had 
sent goods to four of them for disposal but 
this was in the usual course of business^ but 
no particulars of any sort were given There 
was no intention to defeat or delay the exe¬ 
cution of any decree that may be passed in 
favour of the plaintiffs. 

He denied the claim of the plaintiffs but at 
the same time admitted that he had given 
three post-dated cheques of the aggregate value 
of Rs. 14000/- which were dishonoured H 
further stated that he had no interest in^tne 

immoveable property which b ®l on ?^ t wf V t h e 
his mother. He as well as his brothers, the 
other two defendants, were residmg m this 
Dropertv as tenants of their mother. The othe 
two iefendants filed affidavits on sundar lines 
that thev were not interested in the business 
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done by the plaintiffs with the first defendant 
Girdharlal, that they were separate, and they 
also had no interest in the immovable property, 
which belonged to their mother. But in support 
of the three brothers’ contention that they are 
separate, none of them gave any particulars 
whatever of any partition between them. Nor 
has the mother filed any affidavit claiming this 
property as her own. Nor is there any indica¬ 
tion from where the money for the purchase of 
this property came. 

It is admitted before me that this property 
was purchased only in January 1948 for Rs. 
19,900/-. No rent receipts have been produced 
of* any rent paid to the mother, nor is the 
amount of rent paid by each of the brothers 
mentioned. It is admitted that all the three 
brothers are in fact living in this same building 
though it is alleged that they are occupying 
separate tenements. But beyond the affidavits 
of three brothers, there is no other affidavit 
on the record of any other person nor any 
document and book of account to support this 
fact that the three brothers are separate and 
not members of a joint Hindu family. Under 
the circumstances, since there is presumption 
of the jointness under the Hindu Law it must 
be assumed prima facie that the three brothers 
are members of a joint Hindu family. No doubt, 
the account on which the plaintiff had filed the 
suit stands in the name of Girdharlal Kanji, 
but he is the eldest member of the family and 
It is quite consistent with the business belong¬ 
ing to the joint family in which all the three 
brothers may be interested. 

Regarding a prima facie case about the claim, 
there is the admission of the first defendant 
that at least the three cheques given by him 
amounting to Rs. 14000/- were dishonoured by 
non-payment. The claim of the plaintiffs is a 
very large one. The account filed with plaint 
shows that the plaintiffs had supplied goods 
worth a lac and fifteen thousand rupees to the 
defendants, out of which about eighty to eighty- 
five thousand of rupees have been paid. This 
turnover of the business with the plaintiffs 
alone was during the period of one month and 
five days only. Yet, we find that the goods 
actually found in the shops run by the defen¬ 
dants were hardly worth about Rs. 2000 oqly. 
Even out of these goods, it is admitted that 
goods worth about Rs. 1100/- were in the 
ration shop run in the name of Kantilal Hira- 
chand in which the first defendant claims to 

p ? rtr ? er , onl > r -. A The goods in this shop were 
also attached as it was alleged that this was 
the concern of the family. 

fi . nd , th - at at , the date of filing of 

rf.n ESHu* 1 *, s , to< * *? trade of the businesses 
nxn by the defendants exclusive of this ration 

Y aS Worth a * ew hundreds only. This 
leads to a reasonaWe inference as alleged by 
the plaintiffs that the defendants had clandes- 

ShlJh inrm a a i7 ay i ^ their S°°ds in the shop 
which MTOBUy looking to the extent of busi- 

ness, must run to the value of several thousands 

circu 4 mstan ces .the learned 

y Cam u ^ conclusion that 
the defendants were about to dispose of the 

rest of their property with the intent to defeat 
th . e execution of a decree that may be 
passed against them. y 

(2) Mr. M. U. Shah and Mr. G. B. Joshi the 
learned Advocates for the defendants have 

' ?? the ingredients required 

,Dy Order 38, Rule 5 have not been established. 


They have strongly relied upon a ruling of the 
Patna High Court in the case oi — ‘Bedanand 
Rai v. Nabhokumarsingh’, A. I. R. (1933) Pal. 
lol wherein it was held: 

•"Before the provisions of R. 5 of O. 33 would 
come into play the Court has to be satisfied 
that transfers were going to be made by the 
defendant after the suit had been filed and 
that such transfers were with the object oi 
obstructing the plaintiff if he won the suit in 
executing the decree; and mere allegations to 
this effect are of no avail but the facts must be 
positively proved by satisfactory evidence." 
The second ruling cited by the learned advo¬ 
cates is of the Calcutta High Court in the case 
of — Durga Das v. Naiin Chandra’, AIR 1934 
Cal. 694 wherein it was observed that the mere 
fact that a defendant had in the past mort¬ 
gaged or disposed of his property was not a 
sufficient ground for levying attachment. There 
must be a present intention. 

Now it is no doubt true as laid down by the 
Bombay High Court in the case of — *Senaji 
Kapurchand v. Pannaji Devichand’, AIR 1922 
Bom. 276 that an order under Rule 5, Order 38 
should not be passed, unless the Court is satis¬ 
fied that the defendant, with intent to obstruct 
or delay the execution of a decree that may be 
passed against him, has brought himself within 
the terms of the rule; and it is not sufficient 
that there are merely vague allegations that 
the defendant is about to remove the 
whole or any part of his property from 
the local limits of the jurisdiction of the 
Court. To the same effect are to be found 
remarks in the earlier case of — ‘Nowroji 
Pudamji v. Deccan Bank*, 45 Bom. 1256. The 
proposition laid down by the Patna High Court 
that the Court should be satisfied that the 
transfers were going to be made by the defen¬ 
dant after the suit had been filed has been dis¬ 
sented from by some other High Courts. In a 
recent ruling of the Calcutta High Court given 
in the case of — ‘Premraj Mundra v. Md. 
Maneck Gazi\ AIR 1951 Cal 156, Sinha J., 
reviewed all the authorities and laid down as 
one of the guiding principles that there was 
no rule that transactions before suit could not 
be taken into consideration. 

The true test in my opinion appears to be as 
that laid down by Weston J., in the case of 
— ‘Bishambardas & Co. v. Sachoomal Kotoo- 
mal\ AIR 1941 Sind. 178, at page 183 The 
learned Judge remarks: 

“Rule 5 of Order 38 which lays down the con¬ 
ditions under which the Court may take 
action by attachment before judgment shows 
that such action is preventive to provide 
against future attempts of the defendant to 
place his assets beyond the reach . of the 
potential decree-holder, and is not punitive in 
order to punish such acts of the defendant, 
committed, either before the suit was filed, 
or after suit but before presentation of the 
application under the rule. This does not 
mean that disposals shown to have been 
made prior to the application cannot be con¬ 
sidered as evidence of intention to make 
further disposals. Of course, if the defendant 
has made a complete disposal of his property 
before the application is presented, there is 
™ ™°™. for fl ny action under the rule. Also 
*P a , rt . dls P°sal of property is not necessarily 
conclusive of further intention to dispose of 
a ll or part of the remainder, and it is evid- 
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ence of the intention required by R. 5 only 
it is shown to have been made with that 
same intention. In — ’Mac Gregor v. The 
Cawnpcre Sugar Works Ltd.’, 11 Cal L J 19, 
quoted in a Patna case — ’Bedanand Rai v. 
Nabhokumar', 17 Pat. 89. it was remarked: 

It is open to the Court to look to the con¬ 
duct of the parties immediately before the 
suit, and to examine also the surrounding 
circumstances, and from these to draw an 
inference as to whether the defendant is 
about to dispose of his property and if so, 
with what intention." 

I am in agreement with these observations. 
For the purpose of inferring that the defendants 
were about to dispose of their property with 
intent to defeat or delay the claim of the plain¬ 
tiffs the Court in that case considered the 
circumstances under which the defendants had 
disposed of their goods clandestinely through 
another firm which was closely connected with 
the defendants’ firm. 

(3) In the present case we have the admitted 
fact that the defendants had dishonoured 
cheques of a large amount of Rs. 14000/- 
admittedly issued by them and the fact that 
during the course of about month the plaintiff 
had supplied goods of the value of about one 
lac and fifteen thousand to the defendants. And 
yet when the attachment was levied goods 
hardly worth a few hundreds were found. Under 
the circumstances, the fraudulent intention to 
defeat the claim of the plaintiffs by disposing 
of their remaining property was legitimately 
deducibie. 

(4) I see therefore no reason to disturb the 
finding of the lower Court. And. indeed, it has 
been laid down more than once that where the 
lower Court has correctly stated and appre¬ 
ciated the most material facts in the case and 
has not misunderstood or misapplied law and 
has deliberately used the discretion entrusted 
to him bv law. the appellate Court will not 
interfere. See the remarks in the Sind case, as 
also in the Calcutta case cited above. In the 
latter case it was held:. 
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-The orders passed under 0. 38, R. 5 and 
U. 39, K. 1 are discretionary and an appellate 
1 °urt will not interfere with the exercise of 
a lower Court’s discretion unless satisfied 
that the Judge acted on wrong principles. The 
mere fact that the appellate Court might have 
taken a different view is not a sufficient 
ground for interference. If the Judge rightly 
appreciates the facts and applied to those 
facts the true principles, that is a sound 
exercise of judicial discretion". 

(5) There is however one circumstance in 
the present case which requires some conside¬ 
ration. The mere fact that a case under O. 38. 
R. 5 has been made out for an attachment 
before judgment, does not justify the Court to 
issue an omnibus order ol attachment of all 
the moveable and immoveable property of the 
defendants. The Court has to exercise a sound 
discretion as very often the intention of the 
litigant is to disgrace the opposite party by 
unnecessarily asking for attachment of house¬ 
hold goods, when other substantial property is 
available for attachment. 

In the present case. I see no justification for 
the issue of an attachment on the moveable 
property in the house of the defendants con¬ 
sisting of house-hold goods and furniture worth 
a few hundreds only. Further the ration shop 
was being run in partnership with a stranger 
Kantilal Hemchand in whose name the licence 
was. I am satisfied that the attachment on this 
property was improper. I set aside the order 
so far as the attachment on this shop is con¬ 
cerned. I similarly set aside the order in so 
far as the attachment of the property in the 
house of the defendants is concerned. Subject 
to this the attachment made by the lower 
Court shall stand and the appeal is dismissed. 
In view of the fact that the plaintiffs have 
levied attachment on the house-hold goods and 
upon this shop, which should not have been 
done. I order that each party should bear his 
own costs in these appeals. 

B/D.H. Order accordingly. 
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SUBJECT INDEX 


Adaptation of Laws Order (1950), S. 2—See 
Constitution of India, Art. 372 66/ 

Advancement— See Trusts Act (1882), S. 82 

559 

Arbitration Act (10 of 1940), S. 14_(2)-See 
Travancore Arbitration Act (11 of 1115), S. 11 

540 

__S. 17—See Travancore Arbitration Act (11 

of 1115), S. 11 540 

Army Act (46 of 1950), S. 2 (h) and S. 3 
(XVIII) (e) — Application of Act to officers of 
Land Forces in Part B States — Effect on their 
status lb 

- S. 3 (XVIII) (e)—See ibid, S. 2 (h) lb 

- S. 18 — Constitution of India, Art. 310 — 

Duration of service in Army—Termination held 
not illegal 7c 

Banking Companies Act (10 of 1949), S. 5(1) 

(c) —Banking Company—Meaning—Starting of 
liquidation proceedings—Company does not cease 
to exist — Companies Act (1913), S. 277-F 

1706 

Bar Councils Act (38 of 1926), S. 10- Advocate 
refusing to examine certain witnesses — No 
misconduct 165 

Benami _ See also Trusts Act (1882), S. 82 

559 

-Test — Intention of husband — (Husband 

and Wife) 426 

Certiorari — See under Constitution of India, 
Art. 226 

Civil Procedure Code (5 of 1908), Pre — See 
Interpretation of Statutes (FB) 3336 

—Sa. 2 (2), 92, 0.43, R. 1 — Scheme decree 
—Provision in, for management of trust offend- 
mg against procedure in S. 92—Effect 35 
- -S. 2 (2) and 0.20, R. 18 —Preliminary and 
final decree — Partition suit — Decree declaring 
Jares to which several parties are entitled— 
Nature of decree_Final decree for partition 

55n, 8 .7(5 “Disputes 4 !^ 

SSw’fcT* pl6 ‘ of - Mu f 2 l 5 “ 

9 ’ 11 t a * d 47 — Executing Court on 

of ?i cree m to mesne p r ° fits b ° id * 

mg that the decretal amount should carry interest 

withont °^ urt even if wrong is not 

p S tin •! 8d,0t r 0rder i3 binding on the 
P t U it ib set aside on appeal 3166 

S. 11-See also (1) ibid, S. 9 3166 

(2) Evidence Act (1872), 

S. 40 294 

(3) Transfer of Property 

__o ;; U M . kt „ Aot (1882), S. 63A : 191 

suit * — Bight acquired pending 

ime AiHZ 5* E 2 lMon P roceedin 8 3 - Matter in 
™ne ,different—No res judicata (FB) 833a 


Civil P. C. (contd.) 

- S. 11 —Suit for recovery of rent and posses¬ 
sion before expiry of lease—Decree refusing pos¬ 
session od ground that there was no forfeiture 
clause in lease deed and that the lease was subsist¬ 
ing—Subsequent suit after determination of lease 
for possession held not barred, cause of action 
being different 359a 

-.S'. 21—Subsequent suit deliberately overruled 

— Decision in previous suit operates as res judi¬ 
cata 383a 

—-S. 11, Expl. 3 —Redemption suit—Plaintiff 
asking for direction to defendants to remove 
buildings put up by them—Defendants claiming 
to be co-owners of the building along with plain¬ 
tiff—Determination of title necessary for giving 
directions for removal — Finding on question 
operates as res judicata 3836 

- S. 11 — Plea of res judicata — Plea of, can 

be withheld when it has not been properly raised 
by the pleadings 4526 

-S. 11 —Attachment allowed after expiry of 

twelve years after appellato decree—No objection 
in spite of notice—Properties attached—Decree, 
holder's application for leave to bid at auction— 
Notice of application—Further execution allowed 
—No ground on question of limitation raised in 
memorandum of appeal by defendant—Objection 
on ground of limitation held could not bo 
allowed to bo taken on the ground of construc¬ 
tive res judicata 4785 

— S. 11 —Assignee of decree allowed to execute 

decree after notice to all defendants, without objec¬ 
tion — Objection that assignment was taken 
benami for one of the defendants, held could not. 
be allowed to be raised in appeal 478c 

: S.ll an d O. 21, R. 46 —Execution proceed. 

mgs—Attachment of debt—Notice to garnishee_ 

No enquiry — No opportunity to dispute validity 
of attachment— Garnishee is not precluded from 
disputing validity of attachment and sale in a 
subsequent suit against him for recovery of tho 

debt 508 0 

-- S. 11 —Execution proceedings — Omission 

to raise plea in objection 547 ^ 

—— S. 13 (a )—Decree obtained against foreigner 
—foreigner becoming citizen of India by act of 
otate—Execution of decree 89 

- S. 21—See ibid, S. 9 125 c 

- S. 35 — See also T. P. Act (1882), S. 84 

„ 92d 

— o, 35 and O. R . 7 —Suit for possession 

Redemption deoreed—Cost 9 ‘ 3395 

—-S. 35 — Both parties partly unsuccessful— 
Parties to bear their costs 4986 

—S. 35-Costs in appeal -Neither party sure 
of his grounds and both feeling their way-Courfc 

10 b - - 


Civil P, C. (contd.) 

—Ss 37 and 150 — Transfer of territorial 
jurisdiction of Court passing decree _ Necessity 
to transfer decree for execution to successor 
Court—(Travancore Civil P. C. (S of 1100), Ss 34 
and 114) 390 

- S. 3S—See also Decree — Construction 

547 a, 5 

--.Ss. 38 and 47 —Executing Court cannot go 

behind decree 504 ^ 

-S. 47—See also (1) ibid, S. 9 3165 

(2) ibid, S. 38 5045 

(3) ibid, O. 32, R. 5 136 

(4) Decree—Construction 

547a,5 

(5) Evidence Act (1872), 

S. 40 294 

-S. 47 — Representative — Contract to sell 

property — Subsequent attachment _Sale_ 

Vendee is not representative of vendor 4675 

- S. 47 (2) — Right acquired jiending suit— 

Executing Court’s right to grant relief 96c 

-S. 48 — Sec also (1) Debt Laws — Travan. 

core Agriculturists’ Re¬ 
lief Act (3 of 1112), 
S. 30 500 

(2) Limitation Act (1908), 
Art. 182, Cls. (2) and 
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Civil P. C. (contd.) 

—£■ 96 — See also (Travancore) Companies 
Act (Oof 1114), S. 245 10 o 

S. 06(3) — Decree on compromise—Some 
of signatories resiling, before decree _ S. 96 (3), 
if attracted—(Travancore Civil P. C., S. 76 (3) j 

91a 

—o. 100, O. 20, R. 4 — Lower Courts consi¬ 
dering material points and relevant evidence — 
Though brevity of judgment is a virtue to bo 
commended, the fact that judgment gives more 
details and is more lengthy, is no ground for 
interference 5995 

-Ss. 100-101— Service grant—Grant whether 

for future service and whether grantee's family is 
extinct are both questions of fact 148a 

-S. 105 — ‘Where a decree is appealed from’ 

— Principle of section applies to interlocutory 
orders in execution 316a 

-S. 107 —‘See also ibid, O. 7, R. 11 55 

- S. 107 —Interference with finding of fact_ 

There are circumstances viz. when the trial Judge 
has misappreciated the facts and the evidenco 
which compel the Court of appeal to interfere 

with a finding of fact 445a 

- S. 115 and O. 40, Rr. 1 and 4, O. 43, R. 1 

—Order refusing to remove receiver—Revision 

248a 


(3) 269a 

- S. 48 —Amendment of exe«ution application 

beyond 12 years from decree 235 

-- S. 48 and O. 38, R. 11 —Attachment before 

judgment — Application for execution — Appli¬ 
cability of the section 2285 

- S. 48 and O. 38, R. 11 —Attachment before 

judgment not a process in execution 228c 

- S. 48 — No previous application — Section 

does not apply — (Travancore Civil P. C., S. 41) 

2695 

- S. 49, O. 21, R. 16 —Application for execn- 

tion by transferee—Pleas open 504c 

- S. 52 — See T. P. Act (1882), S. 128 23a 

- S. 60 and O. 21, R. 46 — ‘Debts’ — Right 

to future rent cannot be attached — (Travancore 
Civil P. C., S. 52) 503a 

- S. 64 — Prior agreement to sell immovable 

property prevails over a subsequent attachment 

— (Transfer of Property Act (1882), S. 54) 

4G7a 

_ S. 92 — See ibid, S. 2 (2) 35 

_ S. 92 —Interest in trust—Interest in every 

part of trust property need not be proved 134a 
_ S. 92 —Public religious and charitable trust 

— Fact establishing that the trust was one for 

public purposes 1345 

- S. 92 _Appeal — Decision under S. 92 — 

Binding naturo — Right of person interested in 
trust but not party to suit, to file appeal 134c 

- S. 92 _Trust created for public purposes — 

Travancore Civil P. C., S. 72 323a 

- S. 92 — Suit in representative capacity and 

for advancement of interests of Trust 3235 


- S. 115 and O. 40, R. 1 — Order directing 

disposal of income—Revision against 448 

- S. 136 — Attachment before judgment — 

Property beyond Court’s jurisdiction. (Travan¬ 
core Civil P. C. (8 of 1100), S. 101) (FB) 159a 

t"-S. 136 — Non-compliance with — Fffect 

—(Travancore Civil P. C. (8 of 1100), S. 101) 

(FB) 1595 

- S. 136 and O. 21, R. 58, Proviso — Non- 

compliance with S. 136 — Claim to property at- 
tached long delayed—Waiver regarding irregular 
assumption of jurisdiction — (Travancore Civil 
P. C. (8 of 1100), O. 21, R. 56) (FB) 159c 

- S. 136— 'District Court” in S. 108, Cochin 

Civil P. C. includes “District Court” in erstwhile 
Travancore State in view of Ss. 6 and 9 of 
United State of Travancore and Cochin Admi¬ 
nistration and Application of Laws Act—(Cochin 
Civil P. C. (29 of 1111), S. 108)—(United State 
of Travancore and Cochin Administration and 
Application of Laws Act (6 of 1125), Ss. 6 and 9) 

545 

- S. 144 — See (1) ibid, O. 21, R. G 72 

(2) Limitation Act (1908), 
Art. 181 40a 

-S. 145 — Proceedings against surety — 

Nature — Proceedings can be only by way of 
execution *05 

- Ss. 145 and 151 and O. 41, R■ 8 (3) (c) — 

Decree for redemption—Appeal — Stay of execu- 

tion_Security bond—Exercise of inherent power 

237 a 

- Ss. 145 and 151 and O. 41, R. 5—Security 

bond taken in exercise of inherent power 
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<5t0 P. C- (conld.) 

Surety liable to pay mesne profits — Liability 
not co-extensive with that of judgraent-debtor— 
Surety’s liability for amount covered by bond 

2376 

■f_ S. 146 and 0. 21, R. 16 — Transferee of 

equity of redemption — Right of, to execute 
decree for redemption obtained by transferee 

254a 

— rS. 146, 0. 21, R. 16 and 0. 22, R. 12 — 
Death of decree.holder during execution — Sub. 
stitution of legal representative 504a 

— -S. 146 — Time fixed by decree for discharg. 
ing obligation—Extension of time — Executing 
Court's jurisdiction 440 

- -S. ISO -See ibid, S. 37 390 

- S. 151 — See also ibid, S. 145 237a, 6 

- S. 151 —Mistake of Court—No party can be 

made to suffer for a mistake committed by the 
Court 92 c 

- -S. 151 and 0. 23, R. 3 — Suit decreed on 

i»si3 of compromise petition purported to have 

been aignod by plaintiff and defendant_Defen. 

dant filing petition under S. 151 to set aside 
decree—Allegation that defendant had not signed 
compromise petition — Application held was 
maintainable _ (Travancore Civil P. C. (8 of 
1100), S. 115) 48l 

—=- 0.1, R. 10 — Addition of defendant — No 
material irregularity—No revision 746 

— & ee a ^ t0 Limitation 
Aot (1908), S. 22 4086 

"TTp* 1' & 1° (2 )—Suit by co.sharer on behalf 

of all co-sharere 258 

~0-1, R. 10 (2 )—Mortgage suit—Necessary 
party left out _ Impleading of such party on 
restoration of suit under O. 9, R. 13 408a 

‘ °‘ 2 ’ 2 —Service grant _ Suit for reco. 
very of possession on default of services by 

suit for resumption of grant not 

-—*0. 6, R. 2 —Suit for ejectment— Decree for 

""’rfr , be PMsal 329a 

rTi a I- l 1 ~ Dy virtuo ol s - 107. O. 7, 

to mi«? Phe i S kAPPea!—Deficit coart-fee-Time 
to make good defic.ency-Court-fees Act (1870), 

^hZ?;n 7 l Er : L 14, \ 8 r Document relied upon by 
P tiff in suit, and in his possession at time of 

iD Ust 0f doo " m ^ 

?tSulruLt?nn l ' red n GenUin0neSS ° f d0CUm6n t 

h6ld WQld 

O I^rI ~S SM ; bid K°’ 7 ’ R ’ U 4456 

O 20 R , , bld ' S ’ 100 5806 

u. ‘M.K. 4 — Nautical points — Advice nf 

Ts/n and duty of Court 

l^'nnottelonr 841 ^ “"-ft* 







2486 


__v) oi' S’ \ ( 2 )~ See ^id, 0. 34, R. 7 236 

-w. 2 i, a. 2—See also Limitation Act (1908), 

3656 


Art 182 (5) 


Civil P. C. (contd.) 

- O. 21, R. 2 —Decree in favour of Idavoka— 

Executability—Proclamation of remission—Effeot 
—Evidence Act (1872), S. 115 561 

- O. 21, Rr. 6 and 90, S. 144— Certificate of 

non-satisfaction—Defect in—Effect — If ground 
for setting aside execution sale—Certificate subse¬ 
quently rectified—Case if attracts S. 144 72 

- O. 21, Rr. 10 and 15 — Joint application — 

Decree for separate amounts to several persona— 
Competency of single application for execution 

575 

- O. 21, R. 15-See ibid, O. 21, R. 10 575 

-0. 21, R. 16—See also (1) ibid, S. 49 504c 

(2) ibid, S. 146 

254 a; 504a 

- 0. 21, R. 16 —Assignee-decree-holderbenami- 

dar for one of judgment-debtors — Whether ean 
execute decree—(Travancore Civil P. C., 0. 21, 
R. 14) 115 

—— 0. 21, R. 16, Proviso 2 — Travancore Civil 
P. C., 0. 21, R. 14, Proviso 2 — “Decree for the 
payment of money”—Money decree passed against 
assets of deceased person — Words ‘for the pay¬ 
ment of money’ indicate that proviso is confined 
to cases of personal decrees—Money decree passed 
against assets of deceased person is not personal 
and so proviso will not bar the execution of it 

226 

-0. 21, R. 16, Proviso 2 — Subsequent mort¬ 
gagee obtaining decree on his mortgage and pur¬ 
chasing in execution mortgaged property subject 
to prior mortgage — Prior mortgagee obtaining 
decree on his mortgage — Debt directed to be 
realised personally from mortgagor—Puisne mort¬ 
gagee purchasing decree obtained by prior morfc. 
gagee and taking out execution — Proviso 2 to 
0. 21, R. 16 hold did not apply—By purohase of 
equity of redemption decree held was extinguished 
pro tanto —(T. P. Act (1882), S. 82) 487 

— -0. 21, R, 16 — Assignee of suit property 
during pendency of suit is not assignee of deoree 

555 

-0. 21, R. 46-See also (1) ibid, S. 11 508c 

(2) ibid, S. 60 508a 
0. 21, R. 46 —Set off by garnishee of cross- 
debt—Attachment of rent due to judgment-debtor 
from hie lessee—Court sale — Deoree-holder auc¬ 
tion purchaser's right to recover rent in pursuance 
of such attachment and sale is subject to garnishee's 
right to set off any cross debt due to him from 
judgment-debtor—If such rent is already adjusted 
towards cross-debt, decreo-holder has no right to 
recover same 5 Qgj 

—— R* 54 ( 2 )—Several properties sought 

to be attached—Affixture of copy of order on eaoh 
property _ (Travancore Civil P. C. (8 of 1100) 
0. 21, R. 52 (2)) (FB) 159i 

-—-0. 21, R. 57 — Execution dismissed for de. 
fanU of decree.holder - Attachment before judg. 

0 t0 b ® Op0rative —(Civil P. 0 . (1908). 

0.38, R. 9) , (pfi) 41 £ 
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Civil P. C. (contd.) 

- 0. 21, B. 58, Proviso—Sec ibid, S. 136 

. „ „ (FB) 159c 

- V. 21, B. S9 —Travancore Civil P. C., 0. 21, 

R. 86 — Mistake in calculating the amount to be 

deposited _ Failure to make full deposit in time 

—Effect 321 

-0. 21, B. 90—See also (1) ibid, 0. 21, R.^G 

72 

(2) Debt Laws — 
Travancore Debt 
Relief Act (2 of 
1116 M. E.), 
S.19 393a 

—— 0. 21, B. 90 — Case falling under R. 90 — 

Negligence or carelessness on part of judgment- 

debtor 81a 

- 0. 21, B. 90 —Setting aside of sale partially 

816 

- 0. 21, B. 94 — What passes at court sale — 

Sale operating to convey judgment.debtor's share 
—Whole property delivered—Redelivery of pro. 
perty 208a 

-0. 21, B. 100 — Cochin Civil P. C., 0. 21, 

R. 97—Applicant must satisfy Court that he was 
in possession of the property on his own account 
and not on account of any of the judgmeut-debtors 
and that his claim for possession of property is 
supported by good faith 102a 

- 0. 21, B. 102 — Cochin Civil P. C., 0. 21, 

R. 99—Scope—Rule applies to voluntary as well 
as involuntary transfer of possession by judgment, 
debtor 102c 

- 0. 21, B. 102 — Cochin Civil P. C., 0. 21, 

R. 99—Scope— Transfer need not necessarily be 
by judgment-debtor direct — Transfer at his 
instance or for w’hich he has been responsible 
comes within scope of R. 99 102(i 

- 0. 22, B. 2 — Death of one of defendants— 

Legal representative already on record—Omission 
to make entry as required under 0. 22, R. 2 — 
Effect 353 

- 0. 22, B. 3 — See Travancore Nayar Act 

(2 of 1100), S. 37 402 

-- 0. 22, B. 12—See ibid, S. 146 504a 

+ *_ 0. 22, B. 55 (c)— Decree reversed or set 

aside—Attachment effected in execution is deemed 
withdrawn and does not revive when suit is subse¬ 
quently decreed—(Travancore Civil P. C., 0. 22, 
R. 53) (FB) 4146 

-0. 23, B. 3—See also (1) ibid, S. 151 

481 

(2) Transfer of Pro- 

perty Act (1882), 
S. 52 309 

- 0. 23, B. 3 —Suit in respect of trust—Com- 

promise decree — Some of defendants interested 
in trust not signing compromise— Compromise is 

atill binding on trust (Obiter) 91c 

- 0. 23, B. 3 —Decree in terms of compromise 

—Decree should be in terms of agreement — De- 
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Civil P. C. (contd.) 

cree embodying terms not agreed to by parties- 
Lffect 179 

0. 23, B. 3 —Power of Court to impose com. 
promise 547c 

——-0- 32 > 5 — Travancore Civil P. C., 0. 32, 
R. 3 (5)—Law before introduction of sub-r. (5)_ 
Guardian representing minor in suit continues to 
represent him in execution — Another person re- 
presenting him in execution and notices sent to 

—Minor held not represented in execution_ 

Execution proceedings held not binding on minor 
—Suit for declaration that minor is not bound by 

sale can be treated as application under S. 47_ 

Limitation is under Art. 181, Lim. Act—(Civil 
P. C. (1908), S. 47)—(Limitation Act (1908), 
Arts. 166 and 181) 136 

—— 0. 32, B. 12 — Execution against minor — 
Notices properly sent to guardian appointed by 
Court—Minor attaining majority—No steps taken 
by him or guardian to get the fact recorded in 
Court — Fact that no notice was sent to minor 
after he attained majority does not make execu¬ 
tion invalid 478a 

- 0. 34, B. 1 — Attaching decree-holder, whe¬ 
ther necessary party—T. P. Act (1882), S. 91 74a 

- 0. 34, B. 1 — Suit by puisne mortgagee — 

Prior mortgagee made party — Priority not chal¬ 
lenged—Priority need not be set up 432 

- 0. 34, B. 0—See ibid, 0. 38, R. 5 534 

- 0. 34, B. 7—See also ibid, S. 35 3296 

- 0. 34, B. 7 and 0. 21, B. 1 (2 )—Decree for 

redemption with mesne profits—Deposit of mort- 
gage-raoney in Court— Notice of deposit to mort. 
gagee—Mesne profits— T. P. Act (1882), S. 83 

236 

-0. 34, B. 7—Costs— Except for exceptional 

reasons mortgagor cannot get his costs — Mort. 
gagee usually gets—Sufficient misconduct however 

disentitles him to costs 5746 

- 0. 34, B. 10 — Redemption suit — Costs 

—Putting excessive value on improvements is not 
misconduct — Mortgagee however claiming moro 
than what was bargained for in mortgage-deed— 
Mortgagee allowed only one-fourth of costs in- 
curred by him in lower Court — High Court re- 
fused to interfere—(T. P. Act (1882), S. 60) 

295cZ 

_0. 34, B. 10— Suit for redemption—Defen- 

dants raising untenable contentions— Misconduct 

on their part_Order that parties to bear their 

own costs held not improper 447c 

_ 0. 38, B. 5, 0. 34, B. 6 — (Cochin) Civil 

P. C., 0. 34, R. 3—'Mortgage suit— Attachment 
before judgment—Attachment before judgment of 
property other than mortgaged property not 
barred o3i 

—0■ ™ * °- S “ “• °- 21 ' R f FB ) 414. 

f ; _o. 38, B, 9 —Suit dismissed—Subsequent 

reversal and decree in favour of plaintiff—Attach¬ 
ment before judgment is revived (FB) 414a- 
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Civil P. C. (contd.) 

_ .0. 38, R. 11—See (1) ibid, S. 48 2286 

(2) ibid, S. 48 228c 

_ 0. 39, R. 1 — See also ibid, 0. 40, R. 1 

332 

_ 0 . 39, R. 1 and 0 . 40, R. 1 — Application 

for injunction—Appointment of receiver 330 

_0. 39, R. 1 — Injunction, when cannot be 

granted—Plaintiff’s claim to property doubtful— 
Grant of injunction — Status quo at time of suit 
—Maintenance of 424 

-0. 40, R. 1—See also (1) ibid, S. 115 

248a, 448 
(2) ibid, 0. 39, R. 1 

330 

-0. 40, R. I—Termination of custody of pro¬ 
perty 04a 

- 0. 40, R. I—United creditor of Receiver — 

Rights of 646 

- 0. 40, R. 1 —Execution proceedings—Pend¬ 
ing consideration of objection to execution pursu¬ 
ant to notice under 0. 21, R. 22, Court can 
appoint receiver 308a 

- 0. 40, R. 1 —Decree directing delivery of 

property with mesne profits—Non-compliance by 
defendant for more than three years—Process in 
execution for recovery of mesne profits not 
feasible _ Assumption of possession of properties 
by Court by appointment of receiver, to be dealt 
with according to the final decision of the Court 
on objections to execution by defendant is justi- 
fied — Whon property belongs to trust and tie is 
Between two contesting parties, claiming to be 
propor representative of trust, no question of 
hardship artees 308£ 

-——0. 40, R. 1 —Appointment of receiver suo 
motu is not prohibited by the Code 331 

t . . ' 4 ^.‘ * an d 0. 39, R. 1 — Proceedings 

a n USrp 10np0ndiDg - 10 a fit case Court can 

-V 110 , motUl without an applica- 
tion by party m that behalf 330 

0. 40, R. 4—See ibid, S. 115 248a 

5 ~ New P° in t - Point not raised 

Lm?t h« b 0r i°'- D ° r rai8ed in memo of appeal 
cannot be raised in appeal 91i 

ArtTiaa ^) 3 ~ See Limitation Act 

tion~fnrf 2 '^‘ Cou rt remanding peti. 

maTnS u SnqU T iry With Ovation that it 
conclMii^^hHj^ C ° Ut ^ cann °t or '^ s ® 

. 4,1, R. 6— See ibid, S. 145 2376 

~o fi r 5 oo (8) J^T S t ee ibidl S ’ 145 : 237a 

_ o' 41 R 27~f r, 0i no “-j° ind ^ 77o 

out ° Qdd j tl ° nal evidence in appeal made 

ret^fof ThTr Judg0 - Can refuse to look into the 
report or the Commissioner rca 

jrrf ' 1 41 l B ' 53— Power under, oan be exercised 
in favour of person not party to appeal 2036 


Civil P. C. (contd.) 

- 0. 43, R. 1-See (l) ibid, S. 2 (2) 35 

(2) ibid, S. 115 248a 

- 0. 47, R. 1 (i) —Travancore Civil P. C., 

0. 45, R. 1 (j)_“Any other sufficient reason” — 

Meaning (FB) 1206 

Cochin Agriculturists’ Relief Act (18 of 1114 

M. E.)—See under Debt Laws 

Cochin Buildings (Lease and Rent Control) 

Act (24 of 1124 M. E.)—See under Houses and 
Rents 

Cochin Buildings (Lease and Rent Control) 
Proclamation (4 of 1122 M. E.)—See under 
Houses and Rents 

Cochin Civil Courts Act (3 of 1076), Sell. 2, 
Art. 27—See Cochin Village Courts Act (12 of 
1118), S. 10 477 

Cochin Civil Procedure Code (29 of 1111), 
S. 108—See Civil P. C. (1908), S. 136 545 

- 0. 34, R. 3-Sec Civil P. C. (1908), 0. 38, 

R. 5 534 

Cochin Court-fees Act (2 of 1080), S. 4 (V) 
and S. 4 (IV) — Sec under Court-fees Act (1870), 

S. 7 (V) (FB) 509 

Cochin Criminal Law Amendment Act (27 of 
1124 M. E.) — See under Public Safety 
Cochin Criminal Procedure Code (2 of 1086), 

S. 92—See Criminal P. C. (1898), S. 403 556 

-S. 201 (Hi) (c)—See Criminal P. C. (1898), 

S. 223 lift. 

-S. 259—See Criminal P. C. (1898), S. 342 

„ 11 a 

-S. 317—Sec Criminal P. C. (1898), S. 403 

„ , , 556 

- S. 397(1) — See Criminal P. C. (1898), 

S. 497 (1) 227 

-S. 434—See Criminal P. C. (1898), S. 223 

Cochin Easements Act (22 of 1112), S. 13 - 
See Easements Act (1882), S. 13 4006 

Cochin Municipal Act (18 of 1113 M. E.)-See 
under Municipalities 

Coohin Penal Code (1 of 1059), S. 342-See 
Penal Code (1860), S. 362 379 ^ 

- S. 346—See Penal Code (i860), S. 3G2 

. , 379a 

Cochin Prevention of Food Adulteration Act 

(14 of 1109), Ss. 4(a) and 13 (2) _ Sale of 
article under S. 13 (2)_No offence under S. 4 (a) 
is committed 3 ^ 

- S. 13 (2)—See also ibid, S. 4 (a) 327£> 

--Ss. 13 (2) and 17 — Purchaser — Sanitary 

Inspector purchasing ‘ghee’ under S. 13 (2) is a 
purchaser within purview of S. 17 307 - 

-S. 17-See ibid. S. 13(2) 3 ^ 

Coohin Trade Marks Act (19 of 1119 ) S 15 
(2) — See Trade Marks Act (1940), S. 15 (2) 

S. 72 — See Trade Marks Aot (1940), S. 7 ?** 

776 
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Cochin Transfer of Property Act (17 of 

1111), S. 2—See T. P. Act (1S32), S. 61 150a 

- S. Go-See T. P. Act (1SS2), S. 61 150a 

Cochin Yerumpattomdars Act (S of 111S 
Al- E.) — See under Tenancy Laws 

Cochin Village Courts Act (12 of 111S), S. 10 
— Plaintiff claiming half share in cross-word 
competition prize—Suit is not one for money due 
on contract — Neither is it a suit for balance of 
partnership account —Suit held triable by Small 
Cause Court and not by village Court or as ori- 
Sinai suit in Munsiff’s Court—Cochin Civil Courts 
Act 13 of 1076), Sch. 2, Art. 27 477 

Cochin Workmen’s Compensation Act (5 of 
Jill , S. 10 (1)—See Workmen's Compensation 
Act (1923), S. 10 (1) & Proviso (3) 427 

Companies Act (7 of 1913), S. 153 (1)— Com. 
pany being wound up—Right to make application 

243a 

-S. 153 (1 )—Tyranny of majority—Change in 

voting power 2436 

-S. 153 (1 )—First application—Order to be 

made 243c 

- S. 153 (1 )—Application under—Consent of 

legal representatives 243d 

-S’. 153-C (1) (b) — Applicability — Section 

does not apply where an order for winding up has 
been passed long before 243e 

-S. 102 —Petition for winding up not made in 

good faith but with a view to bring pressure on 
company—Court has discretion to dismiss it: 4356 

- S. 1G2 (vi)—See also Contract Act (1872), 

S. 30 435a 

- S. 162 (vi) —Just and equitable 243/ 

- S. 171 —Travancore Companies Act, S. 210 

—Proceedings against Company—Application for 
issuing a writ of certiorari to quash certain Govt, 
notifications by certain share-holders of a com. 
pany under liquidation is not a proceeding against 
Company and S. 210 cannot apply 14a 

- Ss. 171, 202 — Travancore Companies Act, 

Ss. 210, 245 — Company in liquidation — Appli¬ 
cation by share.holders for writs of certiorari for 
quashing certain notifications by Govt. — Appli¬ 
cability of Ss. 210 and 245, Travancore Com¬ 
panies" Act _ Application is maintainable — 

Constitution of India, Art. 226 — Travancore- 
Cochin High Court Act (1125) (M. E.j, S. 18 (2) 

146 

- S. 202—See ibid, S. 171 146 

_ S. 211 _Voluntary winding up — Entire 

assets sold — Articles of association conferring 
special benefit on promoters in respect of profits 
—Promoters if entitled to special benefits in distri¬ 
bution of sale proceeds 192 

- S. 229 —Rules of law of insolvency—Appli¬ 
cability to winding up proceeding — Winding up 
Judge if can compel secured creditor to prove his 
debt — Tr&vnncore Companies Act (9 of 1184), 
S. 284 46 
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Companies Act (contd.) 

— -S. 230 ( 1 ) (b) —‘Wages’—Payment of bonus 

- Contract Act (1872), S. 25 (2) _ Travancore 

Companies Act, S. 285 99 

noTut' f-'fiw Bankin S Companies Act 
uyiyj, b. 5 (l) (c) 1706 

Constitution of India—Interpretation—Grounds 

of analogy—Intention should not be speculated 

, 205c 

— *• Arts . 13 and 31 (2 )—Notifications issued by 

the Travancore-Cochin Govt, under (Travancore) 
Salt Act (3 of 1088 M E) acquiring salt factory and 
establishing new one in its place—Provision con¬ 
templated by Art. 31 (2) absent—Notifications if 
invalid on that ground 14c 

- Art. 13(1 )—Retrospective effect: (FB) 217c 

- Art. 16 —Discrimination—Discrimination is 

inevitable in any process of selection or gradation 
and there can be nothing wrong in such a dis¬ 
crimination—Selection or gradation of State Offi¬ 
cers held not violating Art. 1 7 d 

- Art. 19 —Obligation arising out of contract 

entered into by party — Party whether can con¬ 
tend that restrictions imposed by contract offend 
fundamental right 2876 

t*- Art. 19 (1) (c) and (4 )—Public Safety— 

Cochin Criminal Law Amendment Act (27 of 
1124), S. 3 and notification under—Validity 

(FB) 217<2 

- Art. 19 (1) (c) and (4 )—Reasonableness — 

Test (FB) 217e 

- Art. 19 (1) (d)—See Municipalities—Trivan¬ 
drum City Municipal Act (4 of 1116), S. 207 : 274 

- Art. 19 (1) (f) &(5)—See Land Acquisition 

Act (1894), S. 6 522a 

_ Art. 19(1) (g) — Scheme of distribution of 

yarn through licensed private yarn dealers and co¬ 
operative societies—Change in scheme envisaging 
distribution only through co-operative societies— 
No infringement of fundamental right of private 
yarn dealers — Travancore Cotton Yarn Dealers 
Licensing Order (1124), Cl. 6 260 

_ Art. 20—See Criminal P. C. (1898), S. 403 

556 

_ .Art. 31 _ See Land Acquisition Act (1894), 

S. 6 522e 

_ Art. 31 (2) — See (1) ibid, Art. 13 14c 

(2) Land Acquisition Act 
(1894), S. 6 522/ 

_ Arts. 32 and 226 —Distinction 16 

_ Art. 176—See ibid, Art. 212 (2) 1666 

_ Art. 186—See ibid, Art. 212 (2) 166a, 6 

_ Art. 190 (3) (b) — Letter of resignation — 

Requirements of — Power of speaker to enquire 
about genuineness c 

1_ Art. 212 (2 )—Conduct of business—Taking 


of oath under Art. 188 


166a 


\ _ Arts. 212 (2), 178 and 188 —- Officer^of 

Legislature—Speaker administering oath lbb b 

_ _A r l' 212 (2) _Jurisdiction of Court of law to 
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Constitution of India (contd.) 

interfere with functions of officers of Legislature 

20 oi 

_ Art. 226—See also (1) ibid. Art. 32 16 

(2) Companies Act (1913), 

S. 171 146 

(3) Industrial Disputes 

Act (1947), S. 2 (k) 

249 

(4) Land Acquisition Act 

(1894), S. 6 522e 

(5) Eepresentation of the 

People Act (43 of 
1951), S. 2 (d) la 

- Arts. 226, 227 (4 )—Tribunal constituted by 

law relating to army — High Court’s power of 
superintendence 7 a 

- Art. 226 —Writ of mandamus_Issue of_ 

Writ cannot be issued for enforcement of rights 
claimed in general and in several alternatives: 7 e 
—— Art. 226 — Travancore-Cochin High Court 
Act (1125 M.E.), S. 18 (2)—Certiorari—Writ of 
against Govt. 140 

^ — —Art. 226 — Other legal remedy open_ 

Infringement of copyright _ Remedy by way of 
writ under Art. 226 if open to author—Copyright 

Act (1914), S. 6 3Q 

-Art. 226 — Writs of mandamus and quo 
warranto—Distinction 66 a 

—-•Art. 226 —Writ of ‘quo warranto’—Who can 

apply 6G6 

- Art. 226 — Certiorari — Writ of — Other 

remedy open 201 

" ’^ T [' 226 —Order of Rent Controller errone. 

ous but not without jurisdiction — High Court 
will not interfere _ Tribunal having authority 
hw jurisdiction to decide rightly or wrongly- 

/? a “ d Re “te_Travancore Cochin Buildings 
(Lease and Rent Control) Order (1950), S. 9 (3)) 

nuTto*' 6 r Q ^ a f ' iudioial trib anal—OppS 

SJ&5* >>-»»—.. i- 

“Erl 

S °V Ward - (IndZiaT'Dis 0 ^^^ 

Sft t& "oo“e 1 l ApplioaatUg^ 

that applicant mnat “ke aU SST, “‘""I 
retire—Decision aU a 7 aUable leaVG and 

Chief Seoretary-Ch ef < Sen V rA 5 l ed ^ applicant by 

writing to that Tffec A gmng order * 
leave which was grantedlS 0 * 04 ., applyin S for 
—Applicant b rfor^ r ex^ratioif 0 of n 0 leavA^ n i 8 *^ r8 
for writ of certiorari for quashing order 

of State — Arts. 311 and 320 hoU a-a Un I 
apply because there was no order made dispensing 


Constitution of India (contd.) 

- Art. 226 (1) — See Travancore Motor Vehicles 

Act (1 of 1117), S. 54 (4) 4436 

- Art. 227 (4)—See ibid. Art. 226 la 

- Art. 246 —Delegation of legislative powers to 

executive 455d 

- Art. 254— Industrial Disputes Act (Central) 

has replaced Travancore-Cochin Industrial Dis¬ 
putes Act — Central statute has to prevail over 
the statute passed by the State Legislature— 
Industrial Disputes Act (1947) (as amended by 
Act 48of 1950), S. 1)—(Travancore-Cochin Indus¬ 
trial Disputes Act (16 of 1950), S. 1) 371a 

t - Art. 286 (l) (b) — Sales taking place in 

series ot transactions preceding export or import 
of goods—Levy of sales-tax on—Validity—Sales- 
tax—Travancore General Cochin Sales Tax Act 
(11 of 1125 M. E.), S. 26 . 83 

- Arts. 309, 310 and 311 — “Civil post under 

the State” — Post of Secretary of Co-operative 
Society is not in the category of 264a 

- Art. 310—See (1) ibid, Art. 309 264a 

(2) Army Act (1950), S. 18 

7c 

- Art. 311—See (1) ibid, Art. 226 409 

(2) ibid, Art. 309 264a 

- Art. 320—See ibid, Art. 226 409 

-- Art. 329—See Representation of the People 

Act (43 of 1951), S. 2 (d) la 

“— Arts. 372 and 385 —Speaker of Travancore- 
Cochin Legislative Assembly—If oan continue in 
office after coming into force of Constitution- 
Adaptation of Laws Order (1950), S. 2 66 / 

- Art. 375— Speaker of Legislature if an offioer 

within Art. 375 gg e 

- Art. 385—See also ibid, Art. 372 66 / 

- Art. 385 — Legislature functioning when 

constitution came into force __ President also 
oontinues to bo president 205a 

^Contempt of Court — Suit against Vicar by 
Parishioner—Vicar forwarding Bishop’s letter to 
plaintiff that he would be excommunicated if he 
did not withdraw the suit — Aotion whether con. 
tempt of Court 75 

Contempt of Courts Act (12 of 1926 ), S. 2 ( 3 ) 

—Other remedy open (pg) ng 

Contraot Aot (1872), S. 2 (b)-See ibid, S. 126 

202 

——-S. 2 (d) —Debt of wife—Husband writing to 
creditor that he would see that debt is paid— 
Husband is not liable 2556 

s7m(i)(h) 2) ~ See Compani6S Acfc (1913), 

——S. 30 —Speculation and forward contracts 
when wagering contracts-Tests indicated—For’ 

vSa 0 • C0 “? a * ny Wi l h obieot of controlling 
Vaida dealings of its members-Vaida contracts as 

envisaged by bye-laws held not wagering conf rl^ 

-Company held could not be woundTSft? 

pames Aot (1913), S. 1G2 ( 6 )) P 
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Contract Act (contd.) 

- S. 50 — Obligation to pay premium_Dis¬ 
charge of, according to sanctioned method of 
payment 181 

- S. 60—See Debtor and Creditor 203a 

i- Ss. 126 and 127, S. 2 (b) — Contract of 

guarantee — Debt contracted — Subsequent pro¬ 
mise to see that debtor duly discharged his obli¬ 
gation—No guarantee 202 

- S. 127—See ibid, S. 126 202 

Co-operative Societies _ Bye-laws — Power 
expressly conferred by bye-laws on President of 
Managing Committee — General Body cannot 

withdraw and exercise such power 264c 

Co-owners — Grant of patta in name of one — 
Rights of others — (Trusts Act (1882), S. 90) 

571a 

-Properties held in oodukur right — Patta of 

properties in name of one co-owner — Properties 
not partitioned in metes and bounds — Other 
co-owner transferring specific item of property— 
What was conveyed held was only oodukur right 
— Transferee held was not entitled to exclusive 

possession # 5715 

Co-sharers — Possession — Nature of—Suit by 
one co-owner on his own behalf for possession 
against trespasser—Maintainability 195c 

Court-fees Act (7 of 1870), S. 7 (iv) (b) (c)— 
See ibid, S. 7 (v) (FB) 509 

_ S. 7 (iv) (f) — Travancore-Cochin Court- 

fees Act (1125), S. 3 (iv) (c) — Final decree in 
suit for accounts—Appeal by plaintiff—Appellant 
seeking to make defendant liable for more amounts 
than found by lower Court—Valuation for court- 
fee 43 

_S. 7 (v )—Suit for possession — Defendant’s 

appeal—Court-fee in appeal 5a 

_ Ss. 7 (v) and 7 (iv) (b), (c) — Suit for 

setting aside partition arrangement made in pur¬ 
suance of compromise decree and fresh partition 

_Plaintiff not in possession — Recovery and 

possession of plaintiff’s share asked for — Relief 
by way of rendition of accounts also sought — 
Suit held fell under S. 4 (v), Cochin Court-fees 
Act_Relief for rendition of account held dis¬ 

tinct relief — (Cochin Court-fees Act (2 of 1080), 
S. 4 (v) and S. 4 (iv) - Travancore Court-fees 
Act (6 of 1087), S. 3 (v) and S. 3 (iv) )^^ ^ 

_ S. 28 — See also Civil P. C. (1908), O. 7, 

R 11 0b 

—S. 28 — Cross-objection — Party claiming 

reduction of Rs. 200 in certain item — Court-fee 
paid only on Rs. 200—Court deciding the amount 
to be Rs. 293 — Amount to be aUowed should be 

only Rs. 200 ™ ,b 

_ Sell. 1, Art. 1 — Claim for improvements— 

Valuation of appeal 

Criminal Procedure Code (5 of 1898), S. 32 
—Sec Travancore Prohibition Act (7 of 1123) 

550 


Criminal P. C. (contd.) 

!-Ss. 54 and 59 — Arrest by police officer of 

Jammu and Kashmir in Travancore-Cochin for 
offence in former State—Legality 201 

-S. 59—See ibid, S. 54 201 

-S. 75— Warrant—Requisite of—Seal 4595 

- S. 107—See also ibid, S. 403 556 

- S.107 —Magistrate’s order under — Inter¬ 
ference by Sessions Judge, propriety of 1825 

- Ss. 107, 119, 245 —Initiation of proceedings 

under S. 103, Travancore Criminal P. C. on com. 
plaints—Complainants and other witnesses not 
appearing on several hearings—Magistrate should 
proceed under S. 115, Tr. Cr. P. C. and termi¬ 
nate proceedings and discharge the persons pro- 
ceeded against — He cannot acquit them under 
Section 244, Tr. Cr. P. C. — (Travancore Crimi- 
nal P. C., Ss. 103, 115, 244) 268 

- Ss. 112, 118 and 120 — Preliminary order 

not specifying date from which period mentioned 
in order is to commence—Expiry of period— 
Magistrate has still jurisdiction to pass final order 

433 

- S. 117 (3) — Travancore Criminal P. C., 

S. 113 (3)—Interim security — Order for, when 
to be passed — Inquiry under S. 117 (1), when 

commences 262a 

_S. 117 (3) — Interim security — Form of 

order 2625 

_ S. 118-See ibid, S. 112 433 

_ S. 119-See ibid, S. 107 268 

_ S. 120-See ibid. S. 112 433 

f_ S. 144 — Power of Magistrate to override 

private rights—Order prohibiting one section of 
fisher folk from using modern typo of nets for 
fishing cannot be sustained 251 

_ S. 145—See also Limitation Act (1908), 

Art. 47 1955 

_ Ss. 145 and 344 —Proceedings under S. 145 

—Stay of, pending civil suit — (Travancore Cri¬ 
minal P. C., S. 143) 207 

_ S. 146 (5 )—Preliminary order — Cancella¬ 
tion of 5315 

_S. 147 —Right of user of land — A dispute 

relating to the right of performance of service in 
a place of public worship comes within tho pur¬ 
view of S. 147 531a 

_ Ss. 162 and 174— Statements made to 

police at inquest cannot be used as substantive 
evidence — Statement by person at time when 
there was no suspicion against him, also cannot 
be used as substantive evidence 3005- 

_ Ss. 162, 174 — Practice of getting inquest 

report embodying the statements of witnesses 
and accused, signed by them deplored whether 
they be in the form of matiazars, yadasths or 

recovery list _ r . 

_ Ss. 164 (2) and (3) and 364 -Warning to 

the accused — Requirements of—(Travancore 

Criminal P. C., Ss. 162 and 30 l)-Evidence Act 

^1.1' !Zs,e ibid, S. 162 
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Criminal P. C. (contd.) 

_ Ss. 215 and 532 — Committing Magistrate 

having no jurisdiction—S. 215 does not apply— 
S. 532 applies 133 

_ S. 215 —No evidence against accused—It is 

point of law and commitment can be quashed 

1585 

_ Ss. 223, 225, 537 — Cochin Criminal P. C., 

Ss. 201 Ill. (c), 434—Accused charged with cheat- 

ing_Particulars not mentioned — Accused fully 

understanding charge — No prejudice — Defect 
cured 116 

- S. 225—See ibid, S. 223 116 

- S. 245-See ibid, S. 107 268 

-S. 337-See Evidence Act (1872), S. 114, 

Illustration (b) 128c 

- S. 342 —Cochin Criminal P. C., S. 259_ 

Examination of accused—Inquisitorial nature of 

11a 

- S. 342 — Compliance with—What consti¬ 
tutes ‘ 459s 

- S. 344—See ibid, S. 145 207 

- Ss. 350A and 537 — Non-compliance with 

S. 350A—Effect—(Travancore) Regulation (5 of 
1067)—Rules under—R. 7 175 

-S. 364—See ibid, S. 164 (2) & (3) 3056 

-S. 367 —Eight accused charged under S. 301/ 

28,1. P. C. and Ss. 14& and 141, I. P. C._Ses- 
sions Judge convicting them under S. 301/28 — 
No remark regarding Ss. 140 and 141, as to whe- 
ther they are guilty or not, under these sections 
—Similarly judgment containing no remark as to 
•whether he accepted or rejected confessions of 
accused on which prosecution relied — Judgment 
held very unsatisfactory 565 a 

„—??• 869 ' 661 ’ A and Ml — Power of 
High Court to review or alter its judgment in 

q‘ m oT ,2“ T Tr ^ vanc °re Criminal P. C., 
Ss. 305, 384 and 4(0 : 15 T.L.J. 85; 20 T.L.J. 

o/o, UVERIUJLED fFR) 91H 

— S. 403—Proceedings under S. 107_Peti- 

suLZTf w hi8 failure t0 g ive socurit y 

Htv nmS 4 tr ' a f ° r Same acts tov Which seen- 
ofWi., Art. ao 

— s - 369 (fb) sw 

o oo, • ri ? — Tr avancore Criminal P. C 
8. 384 Detained in safe custody, meaning of 

-c S. 471 S 

tenance—Husband’8 aP offei n fo for . s f p . arate main - 

lived with him^Biden is on wiS ^ “ 9he 
cient reason for her refusal to ve^l^ 
(Travancore Criminal P. 0., S. 399 ) U “SSr 

- 8. 496-See ibid, S. 498 S 

S. 497 (l) _ Section speaks of reasonable 


Criminal P. C. (contd.) 

grounds and not evidence — (Cochin Criminal 

P. C„ S. 397 (1) ) 227 

- Ss. 49S and 496 —Scope — Powers of High 

Court and Court of Session are not controlled by 
S.496—(Travancore Criminal P. C., Ss. 409, 407) 

182a 

-S. 531 —Commitment to Sessions — Defect 


of jurisdiction discovered before trial 56 

- S. 532—See ibid, S. 215 133 

- S. 537—See (1) ibid, S. 223 116 

(2) ibid, S. 350A 175 

- S. 561-A — See ibid, S. 369 (FB) 210 

DEBT LAWS 

Cochin Agriculturists’ Relief Act (18 of 1114 

M. E.)— Possessory mortgage—Pattom not suffi. 
cient to cover interest—Mortgagor liable to pay 
interest from pocket — Such debt will bo scaled 

down 1506 

- S. 3 —Paddy debt is within scope of Act_ 

Paddy debt is to be converted into money-debt at 
price prevailing when such debt became payable 

i50c 

-S. 9 —Exception—Scope 574 a 

Travancore Agriculturists’ Relief Act (3 of 
1112, M. E.), S. 30 — Section applies to oases 
coming not only under Limitation Act, but also 
under S. 48, Civil P. C—(Civil P. C.(1903), S. 48) 
— (Travancore Civil P. C., S. 41) _ (Limitation 
Act (1908), S. 29 (2) (a)) 500 

(Travancore-Cochin) Holdings Stay of Exeon. 
tion Proceedings Act (8 of 1950)— Transfer of 
property with a provision for redemption after 
12 years by discharging the amount paid — 
Transaction held mortgage and not lease—Mort¬ 
gagor hold not entitled to protection of Act — 
T. P. Act (1882), Ss. 58, 105 104 

-Sub-kanom _ Chitty hypothecation by un¬ 
registered deed in favour of C and D _ Redemp- 
tion decree — C and D held entitled to price of 
redemption and not possession of property 544 
-S. 2 — See also ibid, S. 4 395 

S. 2 —Explanation to section does not enlarge 
scope of section (py) 3335 

~ 2 ~'Under a single transaction,' meaning 

of—Transfer of right to bo in possession_(T. P 

Act (1882), S. 105) (FB) 333 ^ 

—-S. 2— Kanapattom’ tenure — Inoidents of— 
Distinction between kanom and usufructuary 
mortgage—T. P. Aot (1882), Ss. 58 and 105 

« o Jf , T - (FB) 333d 

——o. 4 , tixpl —Kanapattom — Meaning of_ 

(Travancore Jenmi and Kudiyan Aot (5 of 1071) 
Ss. 3 (4) and 42) (FB) m ' g 

rrf ! r Act dOOS n0t estend t0 a parson who 
is at best licensee or squatter /r 41 

-S. 3 (e)— Lands with buildings thereon are 
excluded from purview of Aot *?!{ 

: ^ — Availability of amount of value of 

improvements payable to landlord deoree-hoWel 
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Debt Laws — (Travancore.Cochin) Holdings 
Stay of Execution Proceedings Act (contd.) 
does not amount to payment or deposit of pattora 
by tenant judgment-debtor 190 

- S. 4, Proviso — Scope — Proviso whether 

enabling or mandatory (FB) 333/ 

-S. 4, Protuso—Interpretation of—Failure to 

pay rent on due date—Effect (FB) 333p 

-Ss. 4 and 2 — "Holding,” essentials of — 

Lease of mortgaged property by mortgagee_ 


Redemption decree—Lessee cannot claim protec¬ 
tion under S. 4 — Lease subsists only so Iod" as 
mortgagee's right to retain possession subsists — 
(T. P. Act (1832), S. 76 (e)) 395 

Travancore Debt Relief Act, 1115 M. E. (2 & 
3 of 1116 M. E.) — Order fixing amount duo to 
secured creditor—Act does not provide for appeal 
by unsecured creditor—Appeal may be treated as 
revision 97a 

-S. 3 — Usufructuary mortgage — Require¬ 
ments 3915 

- S. 3 — Usufructuary mortgage or simple 

mortgage 391c 

- S. 3 (1)—See ibid, S. 16 975 

- Ss. 3(2) and 4 —Which prevails — (Inter¬ 
pretation of statutes—Incompatibility in Sections 
of same Act) 97c 

- S. 4—See (1) ibid, S. 3 (2) 97c 

(2) ibid, S. 16 975 

- S. 4 (l) —Vendor’s lien — Release of mort. 

gage rights 366 

- S. 5—See ibid, S. 16 975 

- S. 5 (i), Exception (b) and Ss. 8 and 9 — 

Usufructuary mortgage — Suit for recovery of 
amount 391a 

_ S. 6 _Banking Company in liquidation on 

date Act came into force—Applicability of section 

398a 

_ S. 8 — See also ibid, S. 5 (i), Exception (b) 

391a 

_ Ss. 8, 9, 11 and 15 — Petition for payment 

of debt in instalments — Order must show what 
the debt was 542a 

_ Ss. 8,9 —Debt coming within scope of Act— 

Debt in existence prior to 23-5-1112 — Fact that 
final decree was passed on 20-12-1120 does not 
take debt outside scope of Act 5425 

_ S. 9—Sec (1) ibid, S. 5 (i), Exception (b) 

391a 

(2) ibid, S. 8 542a; 5425 

(3) Limitation Act (1908), Arti¬ 

cle 182 (5) 365a 

_ S. 9 (3) (b) —Right of forfeiture—If can be 

waived_Acceptance of overdue instalment 

Waiver — What amounts to — Limitation Act 
(1908), Art. 75 f 

- S. 11—See also ibid, S. 8 o4 “° 

_ S. 11 —One decree passed—Amount of debt 

how calculated ®42c 

- S. 12-Sec ibid, S. 16 975 

- S. 15—See also ibid, S. 8 542a 


Debt Laws _ Travancore Debt Relief Act 

(contd.) 

-S. 15 —Application under Section — Court 

errs in not fixing time for payment of amount 
fixed by it 3986 

-—Ss. 16, 18, 19, 12, 3(1), 4 to G — Jurisdic¬ 
tion under S. 16 invoked — Petition found main¬ 
tainable—Procedure for Court to adopt_Ss. 3 (1), 

or 4 to 6, if impose restrictions in applying Ss. 18 
and 19 97ft 

-S. 16 —Debt Relief petition allowed—Court 

directing debtor to deposit amount for meeting 
charges for notifying sale — Dismissal of petition 
on non-compliance—Validity 396 

-S. 18 — See ibid, S. 16 975 

-S. 19 — See also ibid, S. 16 975 

S. 19 —Court sale — Setting aside of, being 


vitiated by material irregularities — Civil P. C. 
(1908), O. 21, R. 90 393a 

-S. 19 —Court sale under—Application to set 

aside — Period of limitation — Limitation Act 
(1908), Art. 166 3935 

Travancore Judgment-debtor’s Temporary 
Relief Proclamations (Dated 1-8.1110 and 
30-10-1110) —Applicability — Where on the date 
of Proclamation defendant was a trader and not 
an agriculturist Proclamations did not apply to 
him and decreo-holder is not entitled to extension 
of period of limitation 228a 


Debtor and Creditor — Promissory note—Suit 

on_Fact that amount much larger than one due 

under promissory note was sent by debtor to 
creditor, admitted—Discharge — Burden of proof 

_Evidence Act (1872), Ss. 101-103 and 114 — 

Contract Act (1872), S. 60 203a 

_Extinguishment of liability by merger — 

Extent of ^92 

Decree_Construction—Ambiguity and apparent 

inconsistency in directions — Construction — 
Decree construed „ ^35 

_Construction — Civil P. C. (1908), Ss. 47 

and 38 A 47 .® 

_Construction — Decree ambiguous — lOivil 

P. C. (1908), Ss. 38 and 47) 5475 

Deed—Construction—Husband giving properties 
to wife to be enjoyed by her for lifetime—Recon¬ 
veyance 105d 

_Construction — To understand true meaning 

of document it has to be read as whole — Effect 
cannot be given to part giving go-by to another 
part 318c 

Easements Act (5 of 1882), S. 13 — Artificial 
watercourse running through lands of several 

owners—Presumption , a 

_S. 13 _Watercourse flowing through land— 

—Unity of land broken up by transfer of portions 
—Plaintiff purchasing one portion—Use of water 
essential for enjoyment of land—Deed of transfer 
not indicating that plaintiff was not entitled to 
use of water — Plaintiff acquires quasi-easement 
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Easements Act (contd.) 

to the enjoyment of water flowing from water. 

course_(Cochin Easements Act (22 of 1112), 

S. 13) 4006 

Essential Supplies (Temporary Powers) Act 
(24 of 1946) (as amended by Act 52 of 1950), 
8.17 (4 )—Effect 4556 

Evidence Act (1 of 1872), S. 3 — See Penal 
Code (1860), S. 299 305a 

_ S. 24 —Retracted confession—Corroboration 

305c 

- S. 24 —Retracted confession — Evidentiary 

value is not appreciable in absence of corrobora¬ 
tion 449c 

- S. 27 — Information leading to discovery_ 

Tests—That part of statement in which accused 
admits his guilt is inadmissible 300a 

- S. 32 —Dying declaration and first informs- 

tion report by deceased—Admissibility—Travan- 
core Evidence Act (7 of 1117), S. 32 70 

- S. 32 —Dying declaration — There must be 

statement by deceased about cause of his death_ 

Dying declaration not making mention of instru¬ 
ment used by deceased against accused — Dying 
declaration held could not be ruled out in entirety 

4496 

—S. 40 —Two conflicting decrees inter partes 
Later prevails—Executing Court can refuse to 
execute the earlier decree _ (Civil P. C. (1908). 
8s. 11 and 47) . 294 

- -S. 41 — Judgment ‘in rem’ — Judgment in 

partition suit j 7 g a 

—Ss. 45, Illustration (c) and 73 — Practice 

of taking thumb impression of accused—Validity— 

(Identification of Prisoners Act (1920), S. 5)— 

uQWm COre Evidence Act (7 of 1117), Ss. 45 and 

til Vv, a 7“?“ re Unification of Prisoners Aot 

950 T 1950 Ker L T 80 : A I R 

1950 Trav-C 5: 51 Cn L J 569, OVERRULED. 

c e „ . (FB) 4826 

o. oa—bee Succession Aot (1925), S. 63 

~ S S.?T See *l S0 m ' Sl . 45 Dlu3 ' (°) 4826 

flnnrf baa P 61 * 8011 ” includes accused_ 

a 164 (Km8? m aU ° p<0 - ( I898 >“ 

^ ,? L ro y r - Authenticity^ 
ocument Rule of presumption-Applicability 

(8 ofin8)rS.t(2)° Chln Verum P att amdars Act 
Act (8’oflU8?S ffl 5(2) ,0ellm V6rum P atta ®dars 

~S 92, Proviso ^-Written contraot_Sf 

tract to supply entire output of certain aualitv r>t 
in tea estate subject 

tioiL^Contracfc silent as to quantity to be sunuliVri 
S 0-1 agreement as to- A^ 

W CFB) 117 


Evidence Act (contd.) 

- Ss. 101-103—See also Debtor and Creditor 

203a 

- Ss. 101-103 —Objection to onus — Party ac¬ 
cepting burden of proof in trial Court — He can¬ 
not complain about it in appeal—Practice 185* 
-S. 114— See also Debtor and Creditor 

203* 

- S. 114 —Possession and title—Onus of proof 

of title 471c? 

- S. 114 —Document in possession of plaintiff 

—Non-production—Inference is that if produced, 

it would go against him 471c 

- S. 114 — Property, tarwad property from 

inception—Presumption is that title continues in 
tarwad — Members of tarwad claiming separate 
title have to prove that they have right in dero- 
gation of tarwad — (Malabar Law—Tarwad) 

471/ 

-S. 114, Illustration (b) — See also ibid, 

S. 133 155 

-Ss. 114, Illustration (b) and 133 _Evidence 

of accomplice—Need for corroboration—Criminal 
P. C. (1898), S. 337 128c 

-S. 115 - See (l) Civil P. C. (1908), 0. 20, 

R. 18 4286 

(2) Civil P. C. (1908), O. 21, 

, R- 2 561 

(3) Transfer of Property Act 

(1882), S. 63A 191 

-S. 133—See also ibid, S. 114, Illustration (b> 

-Ss. 133 and 114, Illustration (b) _Evidence 

of accomplice — Corroboration — Extent and 
nature of 155 

S. 167 — Admissibility of unnecessary evi¬ 
dence—Prejudice 459 a 

Factories Aot (25 of 1934), S. 75—See General 
Clauses Act (1897), S. 10 (1) 1 83 

Family Settlement — Construction_Deed of 

Anubava udampadi" _ Whether maintenance 
deed or outnght partition-Tests for construction 
—Deed held out and out partition deed—(Maru. 
makkathayam Law_Ezhawa Tarwad—Partition) 

277 

General Clauses Aot (10 of 1897 ), S. 3 ( 25 )— 

m* Tmvuttora Malaysia Brahmin Aot (3 of 
1106), S. 5 ggg a 

——S. 6 — See Part B States (Laws) Act (1951), 

o. b 405 

-—S. 10 (l) — Six months’ period in S. 75 
Factories Act is governed by S. 10 _ (Factories 
Aot (1935), S. 75) — (Travancore Factories Act 

(8 of 1114), S. 75)_(Travanoore General Clauses 
Aot (2 of 1072), S. 10 (1)) ™ 

-?• — Re P eaI mft y ba express or by neces 

sary .mpl.cation-Appointment of Industrial Tri* 

17 °‘ U25) ' S - 23 > - (Industrial Dispute, 
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General Clauses Act (contd.) 

(1947) (as amended by Act (48 of 1930), S. 7) 

3716 

Grant—Service grant — Grant for future service 
— Special nature of service—Resumability 1486 

-Service grant—Improvement on property by 

grantee made in good faith — Right of grantee to 
its value on resumption 148e 

-Service grant—Mortgage by grantee—Effect 

on grantor's right to resume 148</ 

Hindu Law — Joint family property — Acquisi¬ 
tion—Presumption 501a 

_School of law — Mayukha — Gowda Saras- 

wath Brahmins of Travancore are not governed 
by Mayukha Law but by Mitakshara 5016 

-Stridhan—Succession—Sons do not succeed 

in presence of daughters—Rule is not restricted 
to Stridhan strictly so called 501c 

-Succession—Female heirs—Bandhus — Pre¬ 
ference 317 

HOUSES AND RENTS 

Cochin Buildings (Lease and Rent Control) 

Act (24 of 1124 M. E.), Ss. 2 and 4—See Houses 
and Rents—Travancore-Cochin Buildings (Lease 
and Rent Control) Order (1950) 290 j 

Cochin Buildings (Lease and Rent Control) 
Proclamation > 4 of 1122 M. E.) — Building— 
Meaning of — Ground appurtenant to building 

25G6 

_ Ss. G (c) and 7 — Tenant — Meaning of — 

Claim for refund—Power of civil Court 256a 
- S. 7 — See ibid, S. 6 (c) 256a 

Travancore Cochin Buildings (Lease and 
Rent Control) Order (1050), S. 9 —Authorities 
under Order cannot order eviction where there is 
agreement between parties that an eviction land¬ 
lord will pay for improvement — Controller has 
no jurisdiction to order eviction upon payment 

1256 

_S. 9 (2 )—Building taken on rent for specific 

non-residential purpose—Use of building for any 
other nonresidential purpose—(Houses and Rents 

_Cochin Buildings (Lease and Rent Control) Act 

(24 of 1124), Ss. 2 and 4 29 ° l1 

_,5. g (2) (ii) — “After the commencement 

of,” meaning of . 2 S 

_ S, 0 (3)—See Constitution of India, Art. 

1 l 2'J(l 


Husband and Wife-Advancement-See Trusts 

Act (1882), S. 82 
-Benami—Test 

Identification of PrisonersAct (33 of 1920), 
S. 0-See Evidence Act (1872), S. lo, Ulus, te)^ 

Improvements—Value ol-See Transfer of Pro¬ 
perty Act (1882), S. 63A 

Improvements by Trespasser—Sec Transfei o 

Property Act (1882), S. 51 * 9 5./ 


Industrial Disputes Act (14 of 1947), S. 1 (as 
amended by Act (48 of i960))—See Constitution 
of India, Art. 254 371a 

- S. 2 (j)— Doing business by way of purchase 

and sale of cocoanut oil is industry 371d 

- Ss. 2(h) and 10 (1) (c) —Industrial dispute, 

meaning of — Order of reference under S. 10 
clearly showing Dature of dispute to be individual 

—Order is ultra vires — Proceedings quashed_ 

Appearance of employer before Tribunal—Effect 
— Constitution of India, Art. 226 — Civil P. C. 
(1908), S. 9 249 

- S. 7—Sec (1) Constitution of India, Art. 226 

371/ 

(2) General Clauses Act (1897), 
S. 24 3716 

-S. 10 (1) (c) — See also ibid, S. 2 (k) 249 

- S. 10 (1) (c) —Order of reference — Issue of 

notice—Necessity of 37 lc 

-S. 36 (3) and (4) —Restrictions imposed by 

Cls. (3) and (4)—Validity 371c 

Insurance — Marine insurance — Absolute total 
loss—What is 58 

Interpretation of Statutes _ Construction in 
favour of subject 14fi 

-Ejusdem generis rule 14/ 

-Language doubtful — Harmonious construe- 

tion 66c 

-Intention of—Legislature OGd 

•Incompatibility in Sections of same Act— See 


Debt Laws—Travancore Debt Relief Act (2 of 
1116), S. 3 (2) 

_Definition—Wbile it should not bo repugnant 

to the context, it must equally aid the achieve¬ 
ment of the purpose that is sought to be served 
by the Act 170a 

_Construction should be most agreeable to 

justice and reason . 9056 

_Court must confine itself to words in statute 

290c 

_Remedial Statute—Civil P. C. (190*0, Pre. 

(FB) 3336 

_Language of statute plain and unambiguous 

_There is no room for construction—Departure 

from plain language in search of intention not 

suggested by words of statute is not justified 

(FB) 482c 

Land Acquisition Act (1 of 1894), Ss. 4 and G 

_Travancore Land Acquisition Act (11 of 1089), 

Ss. 4 and G — Declaration under S. G giving full 
description and particulars of land required— 
Absence of notification under S. -1 is not fatal to 

acquisition proceeding 'j? 22 ' 1 

_ S. G—Scc also ibid, S. 4 5-2a 

_ S G— Absence of words ‘Public purpose is 

only an irregularity not affecting the validity of 
the acquisition proceeding if it is ultimately found 
that the purpose mentioned is a public P UI 'P 0S ^^ 

_ G _Declaration under S. 6 using word 

‘required’ instead of word 'needed’-Irregularity, if 
any, does not affect validity of declaration 522c 
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Land Acquisition Act (contd) 

Public purpose — Justiciability—Con- 

stitution of India, Arts. 19 (l) (f) and (5). 31 and 
226 oZ-e 

^_g 6 _Public purpose—What is—(Constitu- 

tion of India, Art. 31 (2)) 522/ 

_ S. 9-See ibid, S. 17 522tZ 

_ Ss, 17 and 9—Travancoro Land Acquisition 

Act (11 of 1039), Ss. 17 (1) and 9 (1) and (5)— 
Possession of land taken after 15 days from date 
of publication of notice under S. 9 (1) but within 
15 days from publication of notice in Gazette 
under S. 9 (5)—There is no irregularity 522i 

Limitation Act (9 of 1908), Preamble, Arts. 83, 
111 and 132 — Money left with vendee for pay¬ 
ment to decree-holder of vendor — Failure—Suit 
for enforcing lien and personal remedy—Limita- 
tion—Starting point—Law applicable—(Travan- 
core Limitation Act (6 of 1100)) — (Travancore 
Limitation Aot (2 of 1062), Art. 91) 466 

- S. 2 —Period of limitation—No vested right 

in 554 

- S. 3— Arrears of mesne profits, rent or other 

dues—Recovery barred by limitation — Realisa¬ 
tion by setting off 3686 

-S. 7 — Right under, whether personal — 

Travancore Limitation Act, S. 8 33 

- S. 24 (1) and Art. 132— Suit on hypotheca¬ 
tion bond—Previous suit by defendants—Exclu¬ 
sion of time under S. 14_Fresh cause of action 

347 

- S. 18 — See Travancore Limitation Act, 

S. 23 397 

- S. 19— Travancore Limitation Act, S. 19 - 

Acknowledgment by one of several persons jointly 
liable 706 

- Ss. 19 and 20 — Acknowledgment or part 

payment if not by person liable, must be by 
authorised agent of such person — Nair husband 
is not by implication from relationship agent of 
hl9 ™fe 255a 

! — Acknowledgment by representative. 

n °f ^ e °dant—(Cochin Limitation Act 
(12 of 1112), S. 20) 404a 

■ -S. 29—Statement in writing expressly or 

impliedly saying that debt has been discharged— 
(Travanoore Limitation Aot (6 of 1100), S. 19) 

—S. 19, Expl. I —Plea of set off found against 
—Effect 5186 

i 19, —Written statement contain¬ 

ing denial of liability-Alternative plea that time 
for payment has not yet come — (Travancore 
Limitation Act (6 of 1100), S. 19, Expl I) 

-S. 20-See ibid, S. 19 255^ 

-- S. 21 —Joint decree — Acknowledgment by 

one of several judgment-debtors 310 a 


Limitation Act (contd.) 

_ S. 22—See also Travancore Limitation Act, 

S. 23 397 

-S 22 _Additional party impleaded at sub- 

sequent stage — Period of limitation will be cal¬ 
culated on basis of date of plaint — (Civil P. C. 
190S), O. 1, R. 10 (2))—(Travancore Limitation 
Act (6 of 1100), S. 23) 4086 

- S. 29 (2) (a)—See Debt Laws—Travancore 

Agriculturists Relief Act (3 of 1112), S. 30 

500 

- Art. 47 —Travancore Limitation Act, Art. 35 

— Final order — Order respecting possession of 
immovable property under S. 145, Criminal P. C. 
—Applicability 1956 

- Art. 47 — “Person bound by an order” — 

(Travancore Limitation Act (6 of 1100), Art. 35) 
—Person proceeding under S. 145, Criminal P. C. 
in individual capacity as manager of school and 
filing suit for possession of this building in iden- 
tical capacity, as the owner of property: Held 
there was only one capacity in which he func¬ 
tioned 434 

- Art. 75—See Debt Laws—Travancore Debt 

Relief Act, S. 9 (3) (b) 29 

- Art. 83—See ibid, Preamble 466 

- Art. Ill—See ibid, Preamble 466 

- Arts. 11C and 120— Suit for past profits on 

basis of registered agreement—Travancore Limi¬ 
tation Act (6 of 1100), Arts. 104 and 109 : 498a 
— -Art. 120 — See also ibid Art. 116 498a 

- Art. 120 — Travancore Limitation Act, Art. 

109—Applicability — Suit against surety for re¬ 
covery of money withdrawn by him from Court 
—Starting point 546 

- Art. 132—See (l) ibid, Preamble 466 

(2) ibid, S, 14 (1) 347 

- Arts. 138,142 and 144 —Art. 138 only ap¬ 
plies where auction-purchaser has never obtained 
possession—Delivery of possession to auction pur¬ 
chaser—Effect of 86 

- Arts. 142 and 144—See ibid, Art 138 86 

- Art. 144 —Co-owners—Possession of one oo. 

owner is possession of all so far as stranger is 
concerned 2086 

- Art. 148 — See Transfer of Property Aot 

(1882), S. 60 386 

- Art. 166—See (1) Civil P. C. (1908), 0. 32, 

R. 6 136 

(2) Debt Laws — Travancore 

Debt Relief Act (2 of 
1116 M. E.). S. 19 
m 3936 

( 3 ) Travancore Limitation 

Act, S. 23 397 

- Arts. 180 and 181 —Travancore Limitation 

Act, Arts. 164 and 165; _ Property purchased at 


O T, J^m-ueumrs 310a sale in exeoution-Certificate issued bv Reeistmr 

monf u “ Redemption deoree _ Acknowledg. Co-operative Societies - Application - ’ 

ffof Cati0n f0r red r p -' of P ossea3ion —Limitation—Travanoore^o 6 ^ 76 ^ 

ic7 f; 8ufltam n able , 310/ tive Societies Act (1112), S. 59a 

1952 Indexes (Travanoore-Coohin) 3 


opera. 
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Limitation Act (could.) 

- Art. 180 —Travancore Limitation Act (6 of 

1100), Art. 1G4—Starting point—Execution sale 
confirmed when application to set aside ex parte 
decree pending — Application for delivery by 
decree-holder auction-purchaser — Starting point 
is date of dismissal of application to set aside ex 
parte decree 318 

- Art. 181—Sec also (1) ibid, Art. 180 37 

(2) ibid, Art. 182 : 40Ga 

(3) Civil P. C. (1908), 

0. 32, R. 5 13G 

- irts. 1S1, 182 —Applicability to application 

for restitution—Civil P. C. (1908), S. 144 40i 

- Art. lS2—See also ibid, Art. 181 40a 

Art. 182 — Travancore Limitation Act, Art. 


1G6—Rights and liabilities under decree separate 
and several — Application by one party if enures 
for benefit of other 78a 

- Art. 182 — Travancore Limitation Act, Art. 

1G6—Redemption decree — Redemption only on 
payment of mortgage amount and value of im¬ 
provement—Starting point for recovery of posses¬ 
sion 78 c 

- Art. 182, Cls. (2) and (3) — Decree one but 

in several distinct parts against judgment-debtors 
— Appeal by some of the judgment-debtors only 
in respect of their distinct parts of the decree — 
Execution against non-appcaling judgment-deb¬ 
tors in respect of their part of decree — Starting 
point of limitation—(Civil P. C. (1908), S. 48)— 
(Travancore Limitation Act, Art. 1G6) — (Tra. 
vancore Civil P. C., S. 41) 269a 

_ Art. 182, Expl. I —Decree alive against one 

judgment-debtor — Decree if alive against all 

3106 

_ Art. 182, Explanation I — Petition against 

one joint judgment-debtor—When extends limita¬ 
tion against rest 310e 

_ Arts. 182 and 181 — Application for restitu- 

tion—Art. 182 and not Art. 181 applies 40Ga 

_ Art. 1S2 — Revival of execution petition — 

Execution petition for delivery of properties and 
for sale of defendant's other properties — After 
delivering certain items of property Court striking 
off application without any direction as to re- 
maining reliefs — Disposal held purely for minis- 
terial purposes — Subsequent application seeking 
enforcement of unspent relief is one for revival of 

previous application 543 

_ A r t. 182 (2 )—Appeal admitted — Dismissal 

for non-payment of deficit court-fee—Limitation 
starts from such date—(Civil P. C. (1908), O. 41, 

R. 3) 493 

_ Art. 182 (3) —Application for review reject- 

ed—Starting point is date of decree and not date 

of rejection . 499 ^ 

_ Art. 182 (5) _Step-in-aid—Decree in suit in 

'forma pauperis' _ Execution by State to realise 
court-fees—If step-in-aid in execution by plaintiff 

G9 


Limitation Act (contd.) 

—Art. 182 (5) —‘ Final order”—Judicial or a 
ministerial order—Travancore Civil Courts Guide 
R. 675 2 47 

— —Art. 182 (5) — Previous application — Art. 
18l (5) relates to a case where there has been a 
previous application 310 ; 

- Art. 182 (5) — In accordance with law_ 

Joint decree for redemption-Application against 
one of co-mortgagees 310 ( £ 

- -Art. 182 (5 )—Debt Relief petition dismissed 

— Subsequent payment by judgment-debtor — 
Execution application within three years of date 
of payment — Application is barred by time — 
(Debt Laws — Travancore Debt Relief Act (2 of 
1116), Ss. 9 and 10) 365a 

- Art. 182 (5) — Step-in-aid of execution_ 

Certification of payment _ (Civil P. C. (1908), 
O. 21, R. 2)—A mere certification of payment by 
a judgment-debtor is not a step-in-aid of execu¬ 
tion 3656 

- Art. 182 (S) — "In accordance with law"— 

Mortgage-decree — Subsequent sale of mortgaged 
property — Execution application for recovery of 
amount due by sale of property — Names of ori¬ 
ginal defendants not stated in application — 
Defect subsequently cured by decree-holder by 
putting in separate petition for making original 
defendants also parties to execution application— 
Application held was one in accordance with law 

4046 

Malabar Law—Tarwad —See also Evidence Act 
(1872), S. 114 471/ 

-Tarwad—Alienation— Necessity — Starting 

of a new trade is not family necessity where 
tarwad is of non-trading community 183 

-Tarwad—Acquisition of property by karna- 

van and senior ananthiravan—Nature of 1856 

_Tarwad—Allottees for maintenance—Claim 

for value of improvements 412 

_Tarwad — Acquisition by thavazhis — Pre- 

sumption 471a 

-Tarwad within tarwad 4716 

_Tarwad—Thavazhis and sub-thavazhis sepa¬ 
rately enjoying specific properties — Income 
derived by such thavazhis from such property is 
their own ^71c 

_Thavazhi — Formation by agreement of 


parties 


452a 


Marumakkathayam Law — Ezhawa tarwad— 
Partition—See Family Settlement 277 

Motor Yehicles Act (4 of 1939), S. 54 (4)— 
See Travancore Motor Vehicles Act (1 of 111/)* 

S. 5 4 (4) 443 J 

_ S. 64—See Travancore Motor Vehicles Act 

(1 of 1117), S. 60 

_ S 64(f) — See Travancore Motor Vehicles 

Act (1 of 1117), S. 54 (4) 443t 

MUNICIPALITIES 

Cochin Municipal Act (18 of 1113 M.E.), 
S. 104, Proviso, Cl. (b) - Notification under- 
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Municipalities—Cochin Municipal Act (contd.) 
Government’s power to make notification retros¬ 
pective 4210 

_S. 106 —Right to collect tolls—Farming out 

of right — Right to receive unpaid tolls after 
farming out 421a 

_ S. 106 (l )~Unpaid tolls—Suit for 4215 

Trivandrum City Municipal Act (4 of 1116 
M.E.), S. 3, Cl. 34 and Sell. II, Cl. XIV (l)— 
Dearness allowance is not liable to profession tax 

11G 

-S. 207— Validity—Closing of public road— 

Constitution of India, Art. 19 (1) (d) 274 

-- Ss. 295, Sch. IV, 375, 384 — "Beating of 

metals’’—Metal whether includes gold — Licence 
to carry business of goldsmith — Necessity of— 
Words and Phrases—"Metal” 42 

- S. 375—See ibid, S. 295, Sch. IV 42 

- S. 384—See ibid, S. 295, Sch. IV 42 

- Sch. 2, Cl. XIV (l)-See ibid, S. 3, Cl. 34 

_ 11G 

Part B States (Laws) Act (3 of 1951), S. 6— 

Retrospective effect—General Clauses Act (1897), 

S. (3 405 

Partition suit — Parties claiming shares are in 
position of plaintiffs though arrayed as defendants 

tn i 

Penal Code (45 of 1860), S. 34 _ Common in. 
tention — It can be inferred from character of 

jjkck — ^ can develop in course of events_ 

(Travancore Penal Code, S. 28) 5656 

——Ss. 34 and 149— Scope—(Travancore Penal 
Code, Ss. 28 and 141) — Sections deal with con¬ 
structive liability 5 65c 

- S. 71 — Member of unlawful assembly_ 

onstructive liability—Separate sentence 459 / 

ZZ?. 1°°a~ Q T rel b8tween ^ and A while 

fe* CardB ~ ^ hiUiD S A °° face with wood 

20dayB after incident D going out 

TnflL n t0rch - 4 acc03tin S hi “ on way—23 

SS 7 in 'T V ° n A r th torch - Burn more 
than skin deep on right side of chest _ A in 

con^nence inflicting injury on abdomen by 

fate? HeldThS giViDg a d86p ^rust-injury 
ofJfoSn u h6re Waa a PP r0 henBion in mind 

= 4 ^ ^zir° s> * 

o’ J iAn~ See also ibia - S - 34 665c 

—Ss. 149, 300 -Murder - Constructive liabi- 

= 3 * Z S (1872), •«? 0 

£Trjenc n e 0an * “* 

—5. W-Se* (1) ibid, S. 149 S 

'o (2) ibid, S. 299 305 tt 

For 366 ~ c °nsent—Necessity of— 
of—Intention of accused_(Cochin 


Penal Code (contd.) 

Penal Code (l of 1059), Ss. 342 and 34G) 379a 

-5. 366 — See also ibid, S. 362 379a 

-S. 3GG —Intercourse by all accused — Not 

necessary for conviction 3796 

-S. 405—See also ibid, S. 409 158a 

- S. 405 — “Dishonestly uses or disposes of 

that property”—Accused receiver of mill—Pay¬ 
ment over and above market price received— 
Failure to amount—Offence, if committed 128a 

-S. 405 —Accused receiver of mill — Accused 

directing officers of mill to affix seals to bales 
manufactured in May to indicate that they were 
manufactured in April — Prices in April lower 
than in May—Accused held committed breach of 
trust ‘ 1286 

- Ss. 409 and 405 — Criminal breach of trust 

by servant—Master, when vicariously liable: 158a 
Practice — Sec Evidence Act (1872), Ss. 101- 
103 185a 

Precedents—Duty of Subordinate Courts 926 
Provincial Insolvency Act (5 of 1920), S. C 
— See ibid, S. 35 2346 

- S. 35 —Practice and procedure — Burden of 

proof 234a 

■Ss. 35, 6 —Adjudication on basis of debt for 


which debtor was not personally liable to peti¬ 
tioning creditor—Validity 2346 

PUBLIC SAFETY 

Cochin Criminal Law Amendment Act (27 
of 1124 M.E.), S. 3 —Notification under — Pro¬ 
secution after repeal of Act (FB) 217a 

-Ss. 3, 31, 33 and 40 — Declaration under 

S. 3—Finality (FB) 2176 

-S 31—See ibid, S. 3 (FB) 2176 

-S. 33—See ibid, S. 3 (FB) 2176 

-S. 40—See ibid, S. 3 (FB) 2176 


Registration Act (16 of 1908), S. 30 ( 2 )— 
Sale-deed registered by Sub-Registrar at Head, 
quarters of District — Substantial portion of pro. 
perty not within Distriot—Validity of registration 
—(Travancore Registration Aot, S. 23) 105a 

tRepresentation of the People Aot (43 of 

1951), Ss. 2 (d), 36, 80, 100 (c) and 170 — 
Order of Returning Officer rejecting nomination 
paper of a candidate — High Court has no juris¬ 
diction to entertain petition under Art. 226, 
Constitution of India, against order — Election, 

meaning of — Constitution of India, Arts. 226 
and 329 l0 

- S. 36—See ibid, S. 2 (d) j a 

- S. 80-See ibid, S. 2 (d) l a 

- S. 100 (c)—See ibid, S. 2 (d) l ft 

- S. 170-See ibid, S. 2 (d) jJJ 

SALES TAX 

Travancore Coohin General Sales Tax Aot 

,* OoJ 
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Special Tribunal —See Constitution of India, 
Art. 226 287a 

Specific Relief Act (1 of 1877), S. 27 (b)— 
Contract to sell land — Suit for specific perfor- 
mance—Position of subsequent purchaser 199a 

-S. 27 (b)— Contract to sell land_Part of 

purchase money allowed to remain with vendee 
—Purpose not mentioned — Direction in decree 

1995 

- S. 27 (b )—Contract to sell land — Suit for 

specific performance _ Subsequent sale to third 
person—Proper decree 199 c 

-S. 63 —Attestation of will — Proof_Evi¬ 
dence Act (1872), S. 68—Travancore "Wills Act, 
S-15 195a 

TENANCY LAWS 

Cochin Yerumpattamdars Act (8 of 1118 ), 

S.5(2) (amended by Amending Act (17 of 
1120 )—Cocoauut if major produce — Burden of 
proof—Point of time of determining 356 

-S. 5(2) — Applicability — Subject-matter 

must have been a garden land and cocoanut must 
have been the major produce 377 

- S. 5 (2) —Sub-section is to be interpreted 

according to natural meaning of words used 

387a 

-S. 5 (2)— Object—The object of the provi¬ 
sion is to enable the ‘jenmis’ to get the benefit of 
the rise in the price of cocoanuts 3875 

- S. 5 (2) —Applicability—Garden land form. 

ing portion of lease hold 387c 

- S. 5 (2 )—Separate fixing of 'pattom’ for 

garden land and paddy land — Proof of—Bar of, 
under Ss. 91 and 92, Evidence Act — (Evidence 
Act (1872), Ss. 91 and 92) 387 d 

-S. 5 ( ^—Applicability—Leasehold consist¬ 
ing of garden land and paddy land — Separate 
‘pattom’ fixed for both lands — Lease deed how¬ 
ever mentioning total ‘pattom’ — Sub-section 
applies 3b7e 

Trayancore Jenmi and Kudiyan Act (5 of 

1071 M. E.), S. 3—See also Travancore Royal 
Proclamation (1042), Cl. 8 431 

_ S. 3 — Kanapattom — To constitute kuna- 

pattom, land should be subject to payment of 
renewal fees 438a 

_ S. 3— Grant of Patta — No inference that 

properties are being enjoyed under Kanom tenure 
can be drawn from such patta 438c 

_ Ss. 3 (4) and 42-See Debt Laws—(Travan. 

core Cochin) Holdings (Stay of Execution Pro- 

ceedings) Act (8 of 1950), S. 2 Expl. 

(FB) 333a 

_S. 5—Does not apply where express provi- 

sion for surrender is made 447a 

_S. 33—Entertainment of claims under as 

original suits — (Travancore Civil Courts Act (2 
of 1084). S. 12) 439 

-S. 42 —Applies to Knnapattoms and not to 

mortgages 4475 


Travancore Jenmi and Kudiyan Act (12 of 

1108 M. E .)—Wrong registry of property as if it 
were Puthuval land—Fixing of Jenmikaram: 382 

Tort—Negligence—Collisions in Canals 143a 
Trade Marks Act (5 of 1940), Ss. 15 (2) and 
84 — Cochin Trade Marks Act (19 of 1119), 
S. 15 (2) _ Trade Marks Rules (1122), R. 30— 
Limitation for filing notice of opposition—Start, 
ing point 77 * 

-S. 76 — Cochin Trade Marks Act (19 of 

1119), S. 72—Trade Marks Rules, R. 85—'Whe. 
ther an order of Registrar refusing to reject as 
out of time an opposition to an application for 
registration of a trade-mark is a decision within 
meaning of S. 72 or R. 85 (Quart') lib 

-S. 8J-See ibid, S. 15 (2) 77a 

Trade Marks Rules (1122 M. E.), R. 30—See 
Trade Marks Act (1940), S. 15 (2) 77a 

- R. 85 — See Trade Marks Act (1940), S. 76 

775 

Transfer of Property Act (4 of 1882), S. 6 (a) 
—Deed of divorce by father and mother—Provi¬ 
sion for son’s maintenance — Son not entitled to 
claim share in father’s property — Father dying 
intestate—Extinguishment of son’s right—(Tra- 
vancore Nayar Act, 1099 (2 of 1100), S. 11) 

351 

- S. 8 —Rights under decree — S. 8 does not 

take iD rights under decree in respect of immov¬ 
able properties obtained by the transferor : 2545 

-S. 41 —Default by P in payment of sirkar 

tax — Revenue sale r — D purchasing property 
benami for P — D to be ostensible owner—Pro¬ 
perty purchased by decree-holder in execution of 
decree against D — Decree-holder-auction-pur- 
chaser held protected 479a 

_ S. 51 —Improvements by trespasser—Value 

of_Trespasser in possession if entitled to value 

of improvements 195 d 

_ S. 52—See also (Travancore) Revenue Re¬ 
covery Act (1 of 1068), S. 2 01 

_ S. 52 —Applicability—Revenue sale 96a 

_S. 52 —Doctrine of lis pendens — Doctrine 

applies equally to involuntary transfers effected 
through the aid of Court 1025 

_ S. 52 —Applicability to revenue sale—(Tra¬ 
vancore Revenue Recovery Act (1 of 1066), Ss. 2 

and 39 239 

_ S. 52 _Compromise between parties to suit 

_Intention to defraud transferee — Applicability 

of principle of ‘lis pendens’—(Civil P. C. (1 99 8), 

O. 23, R. 3) . . 30J 

_ S. 53 (1 )—Transfer with intent to delay or 

defraud creditors-Validity of, as between parties 
or persons claiming through them 0 

_S. 54-See Civil P. C. (1908), S. 64 467a 

_S. 58—See also (1) Debt Laws — Travan- 

core Holdings (Stay of 
Execution Proceedings) 
Act (8 of 1950) 101 
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T. P. Aot (contd.) 

(2) Debt Laws — (Travan- 
core Cochin) Holdings 
(Stay of Execution 
Proceedings) Act (8 of 
1950), S. 2 

(FB) 333cZ 

_ S. 58 _Usufructuary mortgage and lease 

back—Effect 92a 

_ S. 60 - See also Civil P. C. (1908), 0. 34. 

B. 10 295(Z 

.S. 60 _Mortgagee bound to pay mischava- 


ran due committing default—Mortgaged property 
sold in execution sale to recover mischavaram 
due — Mortgagee purchasing property benami — 
Right of redemption not affected 53 

_ S. 60 — Mortgage styled as Otti and Kuzhi- 

knnoru—Provision to pay compensation for trees 
planted, on redemption—Mortgagee to surrender 
property on demand on redemption — Mortgagee 
does not get right to be in possession for twelve 
years — Redemption suit can be filed any time 
after execution of deed 286 

-S. 60 —Superior mortgage for certain period 

—Direction to redeem pre-existing mortgage— 
Suit to redeem such mortgage after such period 
was over — Maintainability of suit—(Limitation 
Act (1908), Art. 148) 386 

- S. 61 —Several mortgages in favour of same 

mortgagee — In respect of transactions before 
Coohin T. P. Aot, mortgagee could insist on 
redemption of all mortgages simultaneously — 
(Cochin T. P. Act (17 of 1111 M. E.), Ss. 65 
and 2) 150a 

— -S. 61 (before amendment) — Principle of 
flection applied in Travancore-Cochin, even before 
introduction of T. P. Act there — Several mort¬ 
gages on same property in favour of same person 
—Remedy of mortgagee in respeot of one mort¬ 
gage barred—He can still insist on their redemp¬ 
tion, when redeeming others 295a 

- -S, 61 —Consolidation of mortgages—Deed of 
further advance 3 g 3 

•£• W—Contraot to the contrary 5526 
63—Accretion to mortgaged property 

' . . 552a 

63A —Redemption suit—Mortgagee claim- 
mg vahe of improvements _ Mortgagee denying 
liability for improvements in suit against tenants 

—Estoppel — Res judicata’_ (Evidence Aot 

(1872), S. 115) _ (Civil P. O. (1908) S 11) 

' 191 

——S. 63A —Stipulation for improvements to be 
effected by mortgagee Only some of improve, 
ments efieoted — Mortgagee is not entitled to 
more than rateable proportion of amount provided 
for in deed • 2956 

——S'. 63A — Mortgagee given possession with 

directions to make speoifio improvements_He 

cannot make other improvements and claim 
compensation for them _ But he is entitled to 
Sremove materials 295c 


T. P. Act (could.) 

_S. 63A _Suit for redemption — Value of 

coconut trees on land—Deduction towards drop¬ 
ping of coconuts (Improvements — Value of) 

507a 

_S. 76 —No limitation for accounts 552c 

_S. 82-See Civil P. C. (1908), O. 21, R. 16, 

Proviso 2 487 

-S. 83 — See Civil P. C. (1908), O. 34, R. 7 

236 

- S. 81 —Refusal of tender—Costs of redemp. 

tion suit—Civil P. C. (1908), S. 35 92(J 

- S. 91 — See also Civil P. C. (1908), O. 34, 

R. 1 74a 

Ss. 91 and 92 —Volunteer paying off mort¬ 


gage — Extinguishment of mortgage — Suit for 
redemption by true owner of equity of redemption 

105e 

- S. 92—See ibid, S. 91 105e 

-S. 100 — Charge — Creation of — Partition 

deed — Direction to sell part of property and 
utilize cash towards payment of debts—Charge if 
created 62 

- S. 100 —Partition decree—Some alienations 

by shares declared invalid — D, an alienee iD 
possession of certain property on declaration ot 
alienation to be invalid directly to surrender pro¬ 
perty to plaintiff — Sharer — Price paid for pro¬ 
perty made charge on property — D can use her 
possession as shield against plaintiff's attempt to 
.get possession — Before D i3 compelled to deliver 
possession, she can claim refund to her charge 

539 

- S. 105 — See (1) Debt Laws — Travancore 

Holdings (Stay of Execu- 
tion Proceedings) Act (8 
of 1950) 104 

(2) Debt Laws_(Travancoro- 
Coohin) Holdings (Stay 
of Execution Proceed¬ 
ings) Act (8 of 1950), 
S. 2 (FB) 333c; 333<i 

-S. 108 (q) —Determination of lease_Law 

implies obligation of tenant to surrender posses¬ 
sion 3595 

- S. 116 — Mortgagor in possession as lessee 

from mortgagee—Transfer of possession by mort- 
gagor — Lessee without transferring interest as 
lessee — No privity of estate is created between 
lessor-mortgagee and transferee—Transferee hold, 
ing over after expiry of lease is liable for mesne 
profits for use and occupation 359 0 

-S. 112 —Gift—Acceptance by or on behalf 

of donee 47 a 

-S. 126 — Gift _ Enjoyment of profits post. 

poned till aftor death of donor—Right to revoke 

gi “ „ 47o 

l - S ' 727-—Gift followed by direotion to donee 

to maintain donor—Effeot of suoh direotion 476 
——-S. 128 __ Suit on hypothecation against 
father alone _ Before suit property gifted in 
favour of sons—Sons held to be universal donees 
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T. P. Act (contd.) 

— Decree against father — Pending execution 
father dying—Creditor decree-holder whether can 
execute decree against donees—Civil P. C. (190S), 
S. 52 23a 

TraYancore Agriculturists’ Relief Act (3 of 

1112 31. E.) 

See under Debt Laws 

Travancore Arbitration Act (11 of 1115 
31. E.), S. 11— Arbitration without intervention 
of Court — Award — Application under repealed 
provisions of 0. 39, R. 20, Tr. C. P. C. for 
filing award in Court and passing decree thereon 
—Petition can be treated as a suit for passing 
decree in terms of award — S. 11 does not affect, 
such right — (Arbitration Act (1940), Ss. 14 (2) 
and 17) 540 

(Travancore) Chitties Act (3 of 1094), Ss. 28 , 
3G —Defeating or delaying non-prized subscriber 

497 

- S. 36-See ibid, S. 28 497 

Trayancore Christian Succession Act (2 of 
1092 31. E.), S. 30 — Applicability—S. 30 does 
not apply to all Latin Christians—It applies only 
to certain classes of them 17Gc 

Trayancore Civil Courts Act (2 of 1084 
31. E.), S. 12—See Tenancy Laws—Travancore 
Jenmi and Kudiyau Act (5 of 1071), S. 33 439 

Trayancore Civil Courts Guide, R. 675 — See 

Limitation Act (1908), Art. 182 (5) 247 

Trayancore Civil Procedure Code (8 of 1100 
31. E.), S. 8 (as amended by Act 25 of 1121) — 
Retrospective effect 357 

- S. 31 — Accounting between mortgagor and 

mortgagee 552 d 

_ S. 34-See Civil P. C. (1908). S. 37 390 

_ S. 41 - See (1) Civil P. C. (1908), S. 48 

2695 

(2) Debt Laws — Travancore 
Agriculturist’s Relief Act 
(3 of 1112 M. E.), S. 30 

500 

(3) Limitation Act (1908), 

Art. 182, Cls. (2) and (3) 

269a 

S’. 52-See Civil P. C. (1908), S. GO 508a 


_S. 72-See Civil P. C. (1908), S. 92 323a 

_ S. 76 (3)—See Civil P. C. (1908). S. 96 (3) 

91a 

_S. 101-See Civil P. C. (1908). S. 136 

(FB) 159a 

_ S. 114-See Civil P. C. (1908), S. 37 390 

- S. 115-See Civil P. C. (1908), S. 151 481 

- O. 21, II. 14 — Sec (1) Civil P. C. (1908), 

O. 21, R. 16 

115 

(2) Civil P. C. (1908), 
O. 21, R. 16, 
Proviso 2 226 

-O. 21, R. 52 (2) — Sec Civil P. C., (1908), 

O. 21, R. 54 (2) (FB) 159 d 


Trayancore Civil P. C. (contd.) 

- O. 21, R. 56—See Civil P. C. (1908), S. 136 

(FB) 159c 

-O. 21, R. 86—See Civil P. C. (1908), 0. 21, 

R. 89 321 

- 0. 22, R. 53-See Civil P. C. (1908), 0. 22, 

R. 55 (c) (FB) 4145 

— —0. 32, R. 3 (5) — See Civil P. C. (1908), 
0. 32, R. 5 136 

-0. 45, R. 1 (i) — See Civil P. C. (1908), 

0. 47, R. 1 (i) (FB) 1205 

Trayancore-Cochin Buildings (Lease and 

Rent Control) Order (1950) 

See under Houses and Rents 
T rayancore Cochin Court-Fees Act (2 of 
1125 31. EJ, S. 3 (iv) (c) — See Court-fees Act 
(1870), S. 7 (iv) (f) 43 

Trayancore-Cochin General Sales Tax Act (12 
of 1125 31. E.) 

See under Sales Tax 
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S. 171 145 

(2) Constitution of India, 
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of 1124 31. E.), Ss. 8, 25 and 26 — Judgment 
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High Court Act (9 of 1099), S. 11 (FB) 120a 
Trayancore-Cochin Holdings (Stay of Execu- 
tion Proceedings) Act (8 of 1950) 

See under Debt Laws. 

Travancore-Cochin Industrial Disputes Act 
(16 of 1950), S. 1 — Set Constitution of India, 
Art. 254 _ 371,1 

Trayancore-Cochin Interpretation and Gene, 
ral Clauses Act (7 of 1125 31, E.), S. 23—See 
General Clauses Act (1897), S. 24 3715 

(Trayancore-Cochin) Paddy (Acquisition and 
Movement) Control Order (1950) — Nature of 
—Order cannot come under category of expro- 

prietory legislation *, c 

_ Cl. 7— Purchasers of standing crops—nigms 

of 455a 

Trayancore Companies Act (9 of 1114 31. E.) 
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14a, 14 5 

_ S. 245 — See also Companies Act (1913). 

S. 171 lib 

— _ S. 245 — Aggrieved person — Civil P. C. 

(1908), S. 96-District Judge disallowing objec¬ 
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to deal with petition for reconstitution of tho 
company in liquidation but dismissing petition for 

considering scheme for reconstruction — Decision 
in favour of appellant although one of finding 
opposed to his contention—He cannot be regarded 

as aggrieved person 
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Ordinance (2 of 1124 M. E.), S. 8 (FB) 120a 
Travancore Identification of Prisoners Act 
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1108 M. E.) — See under Tenancy Laws 
Travancore Judgment-debtor's Temporary 
Relief Proclamations (1110 M. E.)_ See under 
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Travancore-Cochin High Court 



(C. N. 1) 

A. I. R. (39) 1952 TRAVANCORE-COCHIN 1 

KUNHI RAMAN, C. J., AND SUBRAMANIA 

IYER, J. 

Iv re Dr. John Matthai, petitioner; Sayid Fakliru- 
din Shah and others, Cr. petitioners. 

O. P. Nos. 128 and 119 of 1951, D/- 13-11-1951. 

t (a) Representation of the People Act (43 
(XLUI) of 1951), Ss. 2 (d), 36, 80, 100 <c) and 170 — 
Order of Returning Officer rejecting nomination 
paper of a candidate — High Court has no juris¬ 
diction to entertain petition under Art. 226, Consti¬ 
tution of India against order — Election, meaning 
of — Constitution of India Arts. 226 and 329. 

The High Court has no jurisdiction to entertain 
a petition under Art. 226 of the Constitution of 
India for the issue of a writ of certiorari or manda¬ 
mus against an order of the Returning Officer re¬ 
jecting the nomination paper of a candidate under 
S 36 (6), Representation of the People Act, in view 
of Art. 329 (b) of the Constitution of India read 
with S. 170 of the Representation of the People 
-Act. (Paras 5, 13) 

The word ‘election • as used in Article 329 ( b) of 
the Coiistitution must be understood in a compre¬ 
hensive sense. It is wide enough to include the act 
c) the Returning Officer in scrutinising the nomi¬ 
nation paper and arriving at a decision on the 
question whether the nomination was proper or not. 
An election shall be deemed to have commenced 
as soon as any definite step is taken in respect of 
the candidature. The question when an election 
shall be deemed to have commenced mil depend on 
th facts of each case. The definition of ‘election’ 
in 5. 2 (d) of the Representation of the People Act 
is not helpful on this question . (Paras 6, 7) 

In view of Clause (b) of Article 329 of the Constl- 
tution the act of the Returning Officer cannot be 
called in question except by the presentation of an 
Election Petition under the Representation of the 
People Act. Such a petition can be presented onlu 
after the result of the election or poll, if any is 
announced and not at an earlier stage. (Para 8) 

The issue of the writ of certiorari or mandamus is 
~~ cr f} A \ 07iar V with the Court that is approached by 
the litigant. One of tlie fundamental principles is 
viat being a high prerogative writ, once it is issued 
the result must be final and must not be subject to 
interference by any other authority or tribunal In 
vie present case, the relevant provisions of the Re¬ 
presentation of the People Act which provide for 
1952 Tra.-Co./l & 2 


the stage at which an election petition can be pre¬ 
sented in which exception can be taken to the 
alleged improper rejection of a nomination paper 
make it clear that if the petitioners succeed m ob¬ 
taining a writ the subject-matter of the writ can 
be open to reconsideration by the Election Tribunal . 
The membership of this tribunal is open to District 
Judges and it is invested with jurisdiction to give 
a final decision on the question as to whether the 
nomination paper is improperly rejected. This 
means that the Tribunal can sit in judgment over 
a writ ivhich may be issued by a High Court and it 
would be competent to finally dispose of the matter. 
This is opposed to the very principle on which 
the granting of the writ is based. (Para 9) 

A writ of ‘certiorari’ will be granted only if an 
authority exercising a judicial or quasi-judicial 
power, acts without or in excess of its jurisdiction 
and not when in the exercise of its jurisdiction it 
has arrived at a decision which is criticised as er¬ 
roneous. 

Hence, where the Returning Officer in rejecting 
the nomination paper of the candidate on the 
ground of disqualification acts in the exercise of a 
jurisdiction vested in him under the Act its decision 
whether right or wrong is not open to review by 
the High Court under Art. 226 unless the officer has 
acted mala fide. (Para 10) 

A writ of certiorari will not be granted if it will 
not be effective. Even if the proceedings of the 
Returning Officer are quashed by a writ of certio¬ 
rari. the only direction that can be given to the 
Reluming Officer by a unit of mandamus is to do 
his duty and decide whether the nomination of the 
candidate is acceptable or not. It is not open to 
tlie High Court nor will it be in the exercise of its 
proper jurisdiction to give any specific directions as 
to the manner in which the duty should be dis¬ 
charged by the Returning Officer. Therefore, after 
the proceedings are quashed by a writ of 'certiorari’ 
there is nothing to prevent the Returning Officer 
from arriving at the same conclusion, namely, that 
the nomination paper should be rejected. It is thus 
clear that the remedy asked for will not be effective 
by issuing such a unit. (Para 11) 

(Desirability of amending the Representation of 
the People Act by making adequate provision for 
enabling a proper tribunal or Court to consider the 
legality of the decision of a Returning Officer re¬ 
jecting or accepting a nomination paper at a stage 
before the poll, pointed out.) (p ara j*) 

<b) Constitution of India Articles 32 and 226 — 
Distinction. 


2 Travancore-Cochin In re Dr. John Matth 

The powers of High Court under Article 226 of 
the Constitution are ivider than those of the 
Supreme Court utider Art. 32. Under Art. 32 the 
Supreme Court can issue a tvrit only in enforce- 
ment of fundamental rights. But under Art. 226 
the High Courts have got the power of issuing icrits 
not only for the enforcement of rights which arc 
recognised as fundamental rights by the Constitu¬ 
tion but also “for any other purpose .” (Para 12) 

N. P. Engineer, M. S. Menon, G. B. Pai and K. V. 
Rajagapala Shenoi, for Petitioner in O. P. No. 128 
of 1951; P. 1. Simon, for Petitioner, (in O.P. No. 119 
of 1951); T. N. Subramania Iyer, Advocate-General, 
for Cr. Petitioner, No. 1; T. K. Joseph, for Cr . 
Petitioner No. 4. 

Case referred to: 

2 Pr & D 303 (Pr 6) 

KUNHI RAMAN, C. J.: These two petitions are 
presented to question the validity of the rejection 
of the nomination paper of a candidate for election 
to the House of the People from the Parliamentary 
Constituency of Kottayam in the Travancore- 
Cochin State. The first of these petitions is filed by 
the proposer of the candidate and the second by 
the candidate himself. The averments in both 
the petitions are to the effect that the rejection 
of the nomination paper by the Returning Officer 
was made by him while he was acting in a quasi¬ 
judicial capacity, that the order made by him 
was without jurisdiction or in excess of his juris¬ 
diction and that there is an error of law which is 
one of substance on the face of the order. It is 
not necessary to mention any other aspect at 
this stage. The prayers in both the petitions are 
for a writ of ‘certiorari’ under Article 226. Indian 
Constitution, calling for the records of the case 
from the Returning Officer and quashing the order 
of rejection and for the issue of a writ of manda¬ 
mus’ directing the Returning Officer to include the 
petitioner's name in the list of valid nominations 
to be prepared and published by him. The first 
respondent in both these petitions is the Returning 
Officer. The remaining three respondents are the 
rival candidates who also had submitted nomina- 
tion papers to the Returning Officer which have 
been acoepted by him as valid. The second les- 
pondent however has since withdrawn his candi- 

dature. 

(2) The learned Advocate-General of the State 
appears for the Returning Officer in both the..e 
petitions. He is the main contesting 

The other respondents are supporting the conten 
tions of the first respondent, the 4th respondent 
being represented by Mr. T. K. Joseph. 

(3) The main objection raised on behalf of the 
respondents relates to the Jurisdiction of the Court 
to entertain and deal with these PetlU.ms. Accord 

diction of a civil Court Is expressly taken away^y 
these relevant provisions. According t . 

•■Notwithstanding anything in this Constitu - 

(a) the validity of any law relating ^Sfent of 
mitation of constituencies or the nur- 

seats to such constituencies, made or pur 
porting to be made under Article 327^o 
Article 328. shall not be called in question m 
any Court; . . __ 

ib) no election to either House of P ar ^ ai ^^. t . 
to the House or either House of the 1*6^ 
ture of a State shall be called in Question 
except by an election petition presented o 
such authority and in such manner as may 


Al (Kunhi Raman C. J.) A. 1. B. 

be provided for by or under any law made 

by Hie appropriate Legislature.” 

It is contended that Clause (b) of this Article 
refers to the constitution of the authority which 
aione has power to deal with elections to either House 
oi Parliament or to either House of Legislature of 
the States and that the law contempiated therein 
is the Representation of the Peopie Act, 1951, duly 
passed by the Parliament. 

(4) The question has been very ably argued by 
learned counsel appearing in this case. The peti¬ 
tioners have had the advantage of securing the 
services of Sir Noshirwan Engineer who has pre¬ 
sented the case for the petitioners very forcibly. 
He, however, frankly concedes that if the case is- 
covered by Clause (b) of Article 329 of the Constitu¬ 
tion, then the petitioners will be out of Court. The 
argument addressed relates to the wording of 
Clause (b) according to which the power of this 
Court is taken away only in case an election to 
either House of Parliament, etc., is called in ques¬ 
tion. Learned counsel contends that in the present 
case the election has not yet taken place and he 
is not calling in question any election. He is bas¬ 
ing the applications on the alleged error in the 
order made by the Returning Officer in re¬ 
jecting the nomination paper. This according 
to him does not amount to calling in question any 
election. The argument, therefore, is that Clause 
(b) will not apply to the present case. The learned 
Advocate-General, on the other hand, contends that 
the word ‘election* as used in this clause must be 
understood in a comprehensive sense. It is not 
restricted to the polling at the end of the proceed¬ 
ings for conducting an election. It begins at a 
much earlier stage. The presentation and scrutiny 
of the nomination papers by the Returning Officer 
form part of the election under this clause ana 
consequently this Court has no jurisdiction to deal 
with these petitions. There is a special tribunal 
provided for by the Representation of the People 
Act, 1951. According to the relevant sections of 
the Act that tribunal alone has jurisdiction •<> 
deal not only with the irregularities at the actual 
polling but irregularities of the kind complained 
of in the present petitions in respect of the dis¬ 
posal of the nomination paper by the Returning 

) On considering the various aspects of the 
case presented to the Court by learned counsel we 
have reached the conclusion that the contention 
of the learned Advocate-General are well-founded 
Both the Constitution and the provisions of the 
Representation of the People Act. 1951, oxpressy 
exclude the jurisdiction of this Court to entertain 

applications like the present. % ArHrlp 

(6) Dealing first with the provision; of Article 
329 (b). the question that arises for determination 

is the scope and signification of W 0 T^ehalf of 
as used in this clause. Arguments on behalf or 
the petitioners are addressed on the basis of the 
difference in the wording of Article 329 <b) 0 
one hand and Articles 327 and 328 on the other. 

The latter two articles make s ^ c1 ?* elec- 

all matters relating to or in wnnection with eiec 

tions whereas Art. 329 (b) r ® fei L° n y pst . on then 

to either House of Parliament. The Question th^ 

is whether this difference in wording can 
garded as excluding the stage at which_n n f “ m 
papers are scrutinised by Returning Office t 
the P scope of Art. 329 (b). ^^vdewtWs^ 
be determined by references to'the nature^a 
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papers and decide ail objections that may be made 
to the nomination. The case in whien he may 
refuse any nomination is specified in causes (a) to 
(e) of sub-section (2). According to sub-section 16 ) 
the Returning omcer shan enaurse on eacn nomi¬ 
nation paper his decision accepting or rejecting the 

A ^ I r ^ . l> ♦ t-> ft INArXlrvlf it \C 
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legislature or by any judicial tribunal. According 
to the learned author, "an election is a process 
ending in a single valid and recognised return of a 
duly qualified candidate” 'Dungardan, 2 Pr. & D. 

3 U#.' xne learned author also points out that there 

is no definition of the time at which an election nation paper ms decision accepting or rejecting u:e 
is to be deemed to have commenced and he asserts same. Where he has rejected tne nomination it is 
that the election Judges have almost invariably de- incumbent upon him to record in writing a brief 
clined to lay down any principle from which the 
commencement of the election may be determined. 

Indeed, in one of the cases quoted in the book a 
learned Judge load expressed his opinion that it 


V Wr - - w 

was not possible to define the starting point for 
this purpose. It is also pointed out that the ques¬ 
tion has to be determined on the facts of each 


statement oi his reasons for such rejection. Ac¬ 
cording to section 38 immediately after the exp.ry 
of the period within which candidatures may be 
withdrawn under section 37, the Returning Officer 
shall prepare and publish a list of valid nomina¬ 
tions in the prescribed manner. The next section 
oi importance is section 80 according to which no 

. 1 . .11 V.. ..II. I I . f ..... I . . 


uou n <«> lo ue ueiemmicu on me ui ecu.ii u* niipui uiiilc t>cciiuii ou accuiuuig to wmcii uu 

particular case. It is laid down as a safe proposition election shaU be called in question except by an 

rhflt fin plp/*f.inn hp HppttipH tn haup rnm. plpptinn npfitirm nrpcpnfp/l in ormrHanro nh»h fhp 


iliat an election shall be deemed to have com¬ 
menced as soon as any definite step is taken in 
respect of the candidature. This, in our view, may 
|be taken as an accurate estimate of the situation 
for the purpose of this case. As already stated, the 
[answer to the question when the election shall be 
ideemed to have begun will depend on the facts 
;of each case. For example, in a case relating to 
election expenses or corrupt practices alleged 


election petition presented in accordance with the 
provisions of this Act. Such a petition has to be 
presented to the Election Commission by a candi¬ 
date or an elector in the prescrioed toon and within 
the time fixed. Provision is muae for this in sec¬ 
tion 81 of the Act. Section 83 deals with the con¬ 
tents of the petition. Section 84 refers to the re¬ 
liefs that can be claimed by the petitioner and 
section 100 which is the next important section 


--- -,-- w. ^ iiiv.fi cue llv.U UUIU bCClUJIl 

against a candidate the election may be deemed to prescribes the grounds for declaring an election to 
commence much earlier than the staff* at whirh vniH Tf ic thic cant i/\n /Mint* Of nm-itiA. 


commence much earlier than the stage at which 
the nomination of the candidate for election takes 
place. There cannot be any doubt that an election 
commences at any rate when a candidate is duly 
proposed and seconded and his nomination paper 
filed with the Returning Officer. The act of the 
Returning Officer in scrutinising the nomination 
paper and arriving at a decision on the question 
whether the nomination was proper or not, there¬ 
fore, took place after the commencement of the 
election and as a part of it. 

(7) The Representation of the People Act, XLIII/ 
1951, was passed in the exercise of the power con¬ 
ferred upon the Central Legislature by Art. 327 
of the Constitution according to which: 


be void. It is this section that Clarifies the position 
with regard to objections that can be taken. Accord¬ 
ing to the relevant part of the section which is 
contained in sub-section ( 1 ): 

"If the Tribunal is of opinion- 
la) * * * 

(b) * * * 

(c) that the result of the election has been 
materially affected by the improper accep¬ 
tance or rejection of any nomination the 
Tribunal shall declare the election to be 
wholly void." 

This last clause of the section makes it abundantly 
clear that the method of raising the question 
against the improper rejection of a 


or m connection with elections either Hons! of mSiaVSSecW H*S 

rejection of a nomination then it is incumbent upon 
th f. Tr >b unal to declare the election to be wholly 
/oid. The appropriate stage at which the question 

The relevant provisions"^' to^ct Wow lteht on 2 £,«S^h * ? ft ? r the result 01 the election is 
the controversy that has arisen in the present nn?h? Qd £ ot a , 1 an ^ ler sta S e - Section 170 
case. There is an attempt at deflStion of“2? « xpr ? s & r excludes the Jurisdiction of 

tion” in section 2 (d) of toe Act which reads £ in relati ° n to this matter. According 

follows: 1116 Act wnich reads 88 to this section no civil Court shall have jurisdiction 

to question the legality of any action taken or of 


~~ wttnww tu ciiucr nouse or 

Parliament. including the preparation of 

electoral rolls, delimitation of constituencies, 
and all other matters necessary for securing the 
due constitution of such House or Houses." 


quhes 1 ^ ACt UDleSS thC C0Dt€Xt other wlse re- 

(d) election means an election to ail a seat or 

House^or ° f ParUame nt or in the 

House or either House of Legislature of a 

State other than toe State of Jammu and 

-rai and lnclud es a primary election " 

This definition is not helpful on the question that 

5“ to * *f Ided ^ the P^ntTase re 

sysssa tasS: 

cumstances in which certainkind?ofteomfuS' 
appropriate Authority °to daVsTo^mlk? 6 

a notification in the Offl“ a "Sette 
Section 36 deals with the scrutiny of nominatt/mc 
and specifies the persons who may atteiSTt??! 

5SSS H#S| 


any decision given by the Returning Officer or by 
any other person appointed under this Act in 

douhtPhat m e }? cti0 ?- There cannot be any 
doubt that this section is comprehensive in its 

SfiS and deludes the act of the Returning 

hl j, decls * on as to whether the 
Thk^fpina . f ? can dldate is acceptable or not. 

an Act passed in the exercise of the 

ArH^rf conferre d on the Legislature by 

will! 018 3 F.u f 1110 Constitution, in view of toe pro- 
visions of the Article, notwithstanding anything in 
the Constitution, the validity or any such law made 
w puiporting to be made under it shall not be 
called In question in any Court. Nor was any such 
objection raised before us. whatever may be “he 
effect or inconvenience caused by the provisions of 
the Representation of toe People Act the Const! 
tut on expressly excludes the jurisdiction of a St 
of law to question the validity of its prSvision?ZS 
the opening words of Art. 329 that tfis2 
standing anything contained in fho /.l? *1?* 
make it abundantly clear that n? «^ 0ns ^ u ^ on 
reserved in toe Hlgh Court or ?n P £l 8r c that 15 
Councan be exercised in contravASVigpS 
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(8) In view of Clause (b) of Article 329, it is clear 
that in the present case the act of the Returning 
Officer cannot be called in question except by the 
presentation of an Election Petition under th^ Re¬ 
presentation of the People Act, 43 of 1951. Such 
a petition can be presented only alter the result 
of the election or poll if any is announced and not 
at an earlier stage. Therefore, it is not open to 
the petitioners in these two cases to apply to this 
Court for the issue of the writs mentioned in 
the two petitions. 

i9) Apart from this fundamental provision which 
puts the petitioners out of Court, we may also 
mention other obstacles which would stand m the 
way ol the petitioners getting the relief which 
they are asking for. In the first place it has to 
be borne in mind that writs of •certiorari’ and 
mandamus’ mentioned in the prayers in the peti¬ 
tions are high prerogative writs under the English 
law. The issue of the writ is discretionary with 
.the Court that is approached by the litigant. One 
of the fundamental principles is that being a high 
prerogative writ once it is issued the result must be 
final and must not be subject to interference by 
any other authority or tribunal. In the present 
case, the relevant provisions of the Representation 
of the People Act which provide for the stage at 
which an election petition can be presented in 
,which exception can be taken to the alleged im¬ 
proper rejection of a nomination paper make it 
'clear that if the petitioners succeed in obtaining 
a writ the subject-matter of the writ can be open 
to reconsideration by the Election Tribunal. The 
membership of this tribunal is open to District 
.Judges, and it is invested with jurisdiction to give 
fa final decision on the question as to whether the 
nomination paper is improperly rejected. This 
means that the Tribunal can sit in judgment over 
a writ which may be issued by a High Court and 
thev would be competent to finally dispose of the 
matter. This is opposed to the very principle on 
which the granting of the writ is based. 

(10) Another question to be considered in deciding 
whether a writ should be issued or not is as to 
whether the authority whose act is called in ques¬ 
tion by the petitioners had acted in the exercise 
of a jurisdiction vested in him by law or in excess 
of the jurisdiction so vested. A writ of 'certiorari 
will be granted only if an authority exercising a 
judicial or quasi-judicial power acts without or m 
excess of its jurisdiction and not when in the exer¬ 
cise of its jurisdiction it has arrived at a decision 
which is criticised as erroneous What has-Hap¬ 
pened in the present case, is that the Ret ^[ nl !^ 
Officer in rejecting the nomination paper- of the 

candidate on the ground of 
acting in the exercise of a jurisdiction vested m 
him. Whether that decision is right or wrong, jt 
would not be open to this Court to issue a writ 
except when the officer lias acted mala fide No 
such case of mala fides is urged on behalf of the 

|Pe ('in n yet another point to be borne m mind ls 

that a writ of the nature asked for in the present 

case will not be granted if it will not be effective^ 
Here the first prayer is for calling foi the recoi 
of the case from the Returning Officer and gash¬ 
ing his proceedings by issuing a writ of certiorarr 
After this is done, the petitioners want that a 
writ of ‘mandamus’ should be issued. Aft r Q 
ing the proceedings by certiorari, in the w j 
mandamus the only direction that can be gne 
to the Returning Officer is to do his duty^ and 
decide whether the nomination of the ca ™"date - 
acceptable or not. It is not open to this Coint 
nor will it be in the exercise of its proper jurisdic¬ 
tion to give any specific directions as to the man¬ 
ner in which the duty should be discharged by the 
Returning Officer. Therefore, after these proceed- 


a. i. a. 

ings are quashed by a writ of ’certiorari’ there is 
nothing to prevent the Returning Officer from 
arriving at the same conclusion, namely, that the 
nomination paper should be rejected. It is thus 
clear that the remedy asked lor will not be effec¬ 
tive by issuing such a writ. 

(12) We are mentioning these features of the ap¬ 
plication because this, so far as we are able to 
gather, is the first case which has come up before 
a High Court where the question about the tenabi- 
lity of an application for a writ to quash an order 
ot a Returning Officer rejecting a nomination paper 
is raised under the new Constitution. We do not 
wish to express any opinion on the merits of this 
application. To make this judgment complete we 
should express our view on yet another objection 
raised on behalf of the Returning Officer by the 
learned Advocate General. It was contended that 
the right to stand for an election is not recognised 
as a fundamental right by the Constitution and 
that, therefore, it is not open to this Court to 
grant relief by issuing a writ. But it will be seen 
that according to Art. 32 it is only in the case of 
the Supreme Court that there is a restriction im¬ 
posed by the Constitution that it can issue a writ 
only in enforcement of fundamental rights. In the 
case df High Courts wider powers are conferred b> 
the Constitution which is clear from the wording 
of Art. 226 according to which the High Courts 
have got the power of issuing writs not only foi 
the enlorcement of rights which are recognised as 
fundamental rights by the Constitution but also 
’•for anv other purpose”. Therefore, this objection 
raised on behalf of the Returning Officer by the 
learned Advocate General cannot be upheld. 

(13) We hold in the present case that Art. 329(b) 
read with the provisions of the Representation ol 
the People Act. 43 of 1951, expressly excludes the 
jurisdiction of this Court to issue the writs asked 
lor and, therefore, the prayers in the petitions 
cannot be granted. 

(14) Before leaving these cases, we must advert 
to the material inconvenience that will be caused 
to the State and to the parties as a result of the 
legislation on the subject of Election. The learn- 
ed counsel for the petitioners has pointed out that 
there are as many as 600 polling booths in the con¬ 
stituency for which the name of the petitioner m 
O P No. 128 of 1951 has been proposed and there 
are as many as 4 lakhs of voters in this constitu¬ 
ency The provisions of the Representation of the 
people Act and Art. 329 of the Constitu¬ 
tion prevent a person in the position of 
the petitioner in the present case asking 
for relief from the decision recorded by the Re¬ 
turning Officer at a stage earlier than the stage 
at which an election petition can be presented by 
him. By the time such a petition is presented the 
election must have terminated. Rival undidateB 
whose nominations have been held to be piope 
and the State would have incurred very great 
trouble and inconvenience not to speak oj expense 
in connection with the election. After they 
gone through all those tribulations should an elec 
tion petition presented by the P|'e sen t P e t ' io ^ 
be successful the result would be that the election 
will have to be declared void. We, therefore, strong 
ly feel that in fairness adequate provision should 
be made by the legislature f°r enabling a proper 
tribunal or Court to consider the legality of m 
decision of a Returning Officer rejecting or accep^ 
ing a nomination paper, as in the present > 

i stage before the poll. If such a piovision is 
made = considerable expense and Inconvenience l 
parties and to the State can be avoided and we 
trust that the authorities concerned will ppy 
their minds to this aspect of the case. ls 

Hi) The next question we have to consiu 
with regard to costs. Seeing that the question 
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interim injunction already granted shall be dis- ^sue of a registeied notice to the 1 st deiendani. 
solved and the fact intimated to the Returning The plaintiffs' suit is lor a declaration that the 

Officer without any delay. agency created unaer Ext. B agreement has been 

(17) After this judgment is pronounced an oral duly terminated or in the alternative foi a can- 

application is made by Mr. M. S. Menon, learned reflation of the agreement, for the reasons already 

counsel appearing for the petitioner in O. P. 128/ stated. It is also prayed that the suit properties 

1951 and Mr. P. I. Simon, learned counsel appearing may be allowed to be recovered by the piaintms 

for the petitioner in O. P. 119/1951 for a certificate from the deiendants with future mesne profits at 

under Article 132(1) of the Constitution. The ques- the rate of 40 paras of paddy per year. The suit 

tion involved in this case is a substantial question properties were valued at Rs. 1,660 and on that 

of law relating to the interpretation of the Consti- basis a Court-fee of Rs. 94 was paid by the plain- 

tution and therefore we have no hesitation in titts. The defendants resisted the suit and con- 

granting the certificate asked for. tended that Ext. B agreement is not a mere con- 

K.S Petitions dismissed . tract of agency but is a permanent arrangement 

_ under which a right was created in favour of the 

tc m defendants over the plaint properties and that even 

to. n. &y otherwise the agency created under Ext. B was 

A. I. R. (39) 1952 TRAVANCORE-COCHIN 5 coupied with an interest in favour of the agent 
SANKARAN AND GANGADHARA MENON, JJ. and as such the agency cannot be terminated by 
I chi Warasyar Tliayikutty Warasayar and others; any unilateral act on the part of the plaintiffs. It 
Appellants v. Innooli V/arasyar Kunhan Warrier was also contended that the defendants had be- 
cnd others Respondents. come joint owners of the plaint properties along 

second Anneal No ill of 1124 D/- ‘>1-3-1951 with the P laintiff s and as such the plaintiffs are 
TVi * / x V\ not entitled to recover possession of the properties 
(a) Court-lees Act (1870), S. 7 (v) — Suit for f rom the defendants. The defendants also put 

possession - Defendant s appeal - Court-fee in Ionvard a claim for the value of the improvements 

ap ?T, . , , ... effected by them in the properties in case it is found 

An arbitrary valuation of the declaratory reliefs that they are liable to surrender possession of the 

£ a ™ d b ,l“ n ,°; p l ellant , M Mapped memorandum properties. The trial Court repelled all these con- 

!appellate Court cannot be a tentions and gave a decree in tavour of the plain- 
. e * sential , r e} ie fs which he tifis lor recovery of possession of the properties 
9.TS to J nnt hm - T - k F Wh f! c from the defendants. It was declared that Ext. B 
J rcrZfr S - pe T m,tt ' n ° , the agreement was validly terminated as per the regis- 

him f ,iC P r °P ertl * s > r0in tered notice issued to the defendants by the plain- 

th?iX<SkftSl ' /C 5 0,1 tWs on 2-3-1119. Against that decree defendants 1 
the vlaiZfusflt W properties as valued in and 3 to 8 preferred an appeal to the Trichur 

Amo- CP Act S 7 (vl N 10 Pt 1 ( “ 3 District Cou,t as A - s - No - 33 of 1123 - The two 

. u n Vi / ' S * V N ’ 30 Pt ’ main relic *s claimed by them in that appeal were 

c in-in n d ** °\ 7, Rt 11 — virtue 0 1 for a declaration that Ext B agreement was not 

XL,*? 7 ; 7 Li applies to appeal — Deficit liable to be cancelled as a mere contract of agency 

C F rs it (to Tnakc good deficiency —• Court- and also for a declaration that the defendants, who 

e acc uotcu, s. 28. have become Joint owners of the plaint properties 

In view of S. 107, it is clear that just as it is the with the plaintiffs, are not liable to be evicted from 

duty of the original Court to see whether the plaint the properties. The first of these reliefs was valued 

presented before it is properly valued and duly at Rs. 100 and the second relief was valued at 

stamped the appellate Court has also the duty to Rs* 200. On each of these counts the appellants 


see whether the appeal memorandum presented be¬ 
fore it is properly valued and duly stamped , and 
in case it is found that the Court-fee paid is in¬ 
sufficient to fix a reasonable time to enable the 


paid a court-fee of Rs. 10/-, the total amount of 
court-fees thus paid being only Rs. 20. By the 
several grounds raised in the appeal memorandum 
they had questioned the correctness of the trial 


\°V a y the deficit Court-fee. The pro- Court’s findings on the several issues raised in the 


vision contained in O. 7, R. 11, applies to appeals 
also and that the appellant sliould be given 

°l niaking good the deficient 

m> & % w%, a Z“ * 

a** £ R °- R ' » ♦: r. ** 

Sankara Menon, for Appellants; Achutha Menon ■ 
jor Respondents, 

Case referred to: 
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sank-aram t • „ i Pr 5) memorandum was sufficient. This contention was 
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case. There was also a general prayer in the ap¬ 
peal memorandum that the trial Court's decree may 
be set aside and the plaintiffs’ suit may be dis¬ 
missed. 

(2) When A. S. No. 33 of 1123 came on for hear¬ 
ing before the lower appellate Court, an objection 
was raised on behalf of the respondents that the 
appellants had not paid proper court-fee on the 
appeal memorandum and as such the appeal was 
unsustainable. In answer to tills objection the 
appellants maintained that the court-fee paid on 
the basis of the reliefs as valued In the appeal 
memorandum was sufficient. Tills contention was 
overruled by the lower appellate Court and It was 


2." nusoand of the 1st defendant, and 
defendants 2 to 7 are their children. According to 


the appellants request was made for granting “hem 
time to pay up the deficit Court-fee. This prayer 
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Court-fee and had also asked the Court for time to 
pay such Court-fee. We think that in the circum¬ 
stances oi this case that prayer should have been 
allowed by the lower appellate Court. 

(5» Clause (c) of R. 11 of O. VII of the Code 
of Civil Procedure (Cochin) lays down that where 
the piamt is written upon paper insufficiently 
stamped and the plaintiff on being required by the 
Court to supply the requisite stamp paper within 
a time to be fixed by the Court fans to do so the 
plaint shall be rejected. This provision indicates 
that when the piamt is presented to the Court, it 
is the duty of the Court to see If proper Court-fee 
has been paid on it and in case the Courtrfee paid 
is insufficient, to fix a time to enable the party to 
pay up the deficit Court-fee. There is no reason 
why the same procedure should not be followed 
when an appeal memorandum is presented to the 
Court. For all practical purposes an appeal memo^ 
ranaum presented by an appellant is in the same 
position as a plaint presented by a plaintiff. The 
provisions contained ,in R. 11 of O. VII of the Civil 
Procedure Code should be applicable to appeals 
also. This view gains support from the general 
provisions contained in Cl. (2) of S. 91 of the 
Cochin Civil Procedure Code corresponding to Cl. 
(2) of S. 107 of the Indian Code. This clause lays 
down that: 

"the appellate Court shall have the same powers 
and snail perform as nearly as may be the same 
duties as are conferred and imposed by this Code 
on the Courts of original jurisdiction in respect 
of suits instituted therein.” 

In view of this provision, it is clear that just as 
it is the duty of the original Court to see whether 
the piamt presented before it is properly valued 
and duly stamped, the appellate Court has also 
the duty to see whether the appeal memorandum 
presented belore it is properly valued and duly 
stamped and in case it is lound that the Court-fee 
paid is insufficient to fix a reasonable time to enable 
the appellant to pay the deficit Court-fee. The 
view iu&en by the Patna High Court in ‘Sarjug 
Prasad v. Surendrapat’, A I R (26) 1939 Pat 

137, is also to the same effect. In that case it was 
laid down that the provision contained in R. 11 of 
O. VII appnes to appeals also and that the appel¬ 
lant shou.d be given an opportunity of making good 
the deficient Court-fee due on the appeal memo¬ 
randum. Section 120 of the Cochin Civil Procedure 
Code (corresponding to S. 149 of the Indian Civil 
Procedure Code) also gives a general power to the 
Court to permit a parly to pay up the deficit Court- 
fee lound due from him. There is no reason why 
the discretion conferred on the Court by this 
section should not be exercised in favour of the 
present appellants. It cannot be said that they 
were acting with any ‘mala fides’ in valuing the 
appeal memorandum in A. S. 33 of 1123 before the 
lower appellate Court in the manner they did. it 
can on*y oe taken that they were acting in good 
faith in making such a valuation, believing that tne 
declarator} 1 reliefs thus valued would be sufficient, 
if granted, to have the trial Court’s decree vacated. 
At the same time they had expressly stated in h 
appeal memorandum itself that the question of 
sufficiency of the Court-fee paid by them may oe 
decided by the Court and that-in case it is lound 
that additional Court-fee is due from them tney 
are prepared to pay up such deficit Court-fee • 
Thus it was only proper that the lower »PPeU 
Court should have exercised the power conferred 
on it by S. 120 and R. 11 of O. VII of the Civ 
Procedure Code (Cochin) and shouldhav-egranted 
a reasonable time to the appellants to pay up the 
deficit Court-fee. The dismissal of the appeal on 

for the first time only when the appeal came on the mere ground mat been made 

for final hearing. At that stage the appellants had paid on the appeal m n_ t * the app eilants 

expressed their willingness to pay up the deficit without affording an opp y 


was disallowed by the lower Court. The request of 
the appeilants’ learned counsel that he may be 
allowed to argue the appeal on the points expressly 
vaiued in the appeal memorandum and on which 
Court-fee had been paid, was also disallowed on the 
ground that no effective decree could be passed in 
the appeal by a decision on those points alone. 
Accordingly the appeal was dismissed with costs, 
without considering it on the merits, but merely 
on the ground that proper Court-fee had not been 
paid on the appeal memorandum. This decision 
oi the lower appellate Court is challenged in this 
second appeal. 

(3) The first point urged on behalf of the appel¬ 
lants is that the valuation made by them in the 
appeal memorandum before the lower Court is 
proper and that therefore they should have been 
allowed to argue the appeal on the merits. This 
position cannot be accepted as correct. As already 
stated the essential reliefs claimed in the plaint 
were for a declaration that Ext. B agreement had 
been duly terminated and cancelled and also for 
a decree permitting the plaintiffs to recover posses¬ 
sion of the plaint properties from the defendants. 
Consistent with these reliefs claimed by the plain¬ 
tiffs. they had paid court-fee on the market-value 
of the piamt properties. The trial Court's decree 
granted the plaintiffs all the reliefs claimed by 
them. In A. S. 33 of 1123 preferred by the defen¬ 
dants against that decree, they wanted a cancel¬ 
lation oi the trial Court's decree and also for a 
declaration that Ext. B agreement cannot be can¬ 
celled as a mere contract of agency and that the 
defendants as joint owners of tne plaint properties 
with the plaintiffs, are not liable to be evicted from 
the plaint properties. The essential and substan¬ 
tial relief which the appellants claimed in the lower 
appellate Court was that they should be allowed to 
retain possession of the piaint properties on the 
strength of Ext. B agreement as construed by them. 
An arbitrary valuation of the declaratory reliefs 
claimed by them in their appeal memorandum be¬ 
lore the lower appellate Court cannot be said to be 
a proper valuation oi tne essential reliefs which they 
wanted the appellate Court to grant them. Since 
they wanted the trial Court's decree permitting the 
plaintiffs to recover possession of the properties 
from the defendants to be cancelled, it is clear that 
die appeilants were bound to pay Court-fee on the 
market-value of those properties as valued in the 
plaint itself. In this view of the matter, we uphold 
the finding of the lower appellate Court that proper 
Court-fee had not been paid on the appeal memo¬ 
randum in A. S. 33 of 1123 on its file. 

(4) The next aspect to be considered is whether 
the appellants in A. S. 33/1123 before the lower 
appellate Court should have been allowed a reason¬ 
able time to pay the deficit Court-fee due on the 
appeal memorandum. In Clause 15 of the appeal 
memorandum in A. S. 33/1123. the appellants have 
stated that the question of Court-fee due on the 
appeal should be heard and decided by the 
lower appellate Court. In Clause 17 it was stated 
that the appellants had altered the valuation in the 
plaint and had paid Court-fee on the specific re¬ 
liefs which they had valued in the appeal memo¬ 
randum and that if after hearing the correctness 
of such valuation, the Court finds that the appel¬ 
lants are to pay additional Court-lee, they were 
prepared to pay such additional Court-fee also. In 
spite of the position thus taken up by the appel¬ 
lants in their appeal memorandum, the appeal was 
admitted and registered without raising any objec¬ 
tion as to the insufficiency of the Court-fee paid on 
the appeal memorandum. That question was raised 
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services of certain officers in the Army of a Part B 
State after adopting the usual proceduare for de¬ 
termining the competency and eligibility of the 
officers for obtaining Commission as Officers of the 
Indian Army, from the President, the termination 
of the services cannot be questioned on the ground 
that the proceedings which culminated in the sanc¬ 
tion o) the President are 'ultra vires’ or illegal. 

{Para 6) 

<d> Constitution of India, Art. 16 — Discrimina¬ 
tion — Selection, whether amounts to. 

Discrimination as between those ‘acceptable’ and 
those 'unacceptable' is inevitable in aiiy process of 
selection and grading and there can be nothing 
wrong in such a discrimination. Thus where all 
officers of certain Part B State Forces were subject - 
ed to the screening by the Selection Board, and those 
who were graded as “acceptable were given Com¬ 
mission as Officers in the regular Indian Army, 
and as between Officers similarity situated, there 
had been no discrimination in the matter of being 
subject to 'screening', the officers who were graded 
as unacceptable as the result of such screening can¬ 
not complain that there was any discrimination 
violating the fundamental right guaranteed by Art. 
16 of the Constitution. {Para 7) 

(e) Constitution of India Art. 226 — Writ of 
mandamus — Issue of — Writ cannot be issued for 
enforcement of rights claimed in general and in 
several alternatives. {Para 8) 
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to pay up the deficit Court-fee, cannot therefore 
be sustained and we hold accordingly. 

(6) In the result this second appeal is allowed 
and in reversal of the lower appeiiate Court’s de¬ 
cree, A. S. 33/1123 is restored to the fiie and the 
case’ is remanded to the lower appellate Court for 
fresh disposal after allowing the appellants a 
reasonable time to pay up the deficit Court-fee 
found to be due on the appeal memorandum. In 
case such deficit CourWee is not paid within the 
specified time, the appeal will of course be dismissed 
lor that reason. The Court-fee paid on the appeal 
memorandum in this Court will be refunded to the 
appellants. 

y.S.B. Appeal allowed. 


(C. N. 3) 
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SANKARAN, J. 

Vishnukrishnan Namboodiri arid others, Peti¬ 
tioners v. Brigadier K. N. Kripal and others; 
Counter-Petitioners. 

O. P. Nos. 67 of 1950 and 9 to 16 of 1951, D/- 
31-3-1951. 

(а) Constitution of India Arts. 226, 227 ( 4 ) — 
Tribunal constituted by law relating to Army — 
High Court’s powers of — Superintendence. 

Ordinarily the civil Court has no power to inter¬ 
fere with the administration of military law by the 
property constituted tribunals acting unthin their 
jurisdiction. Matters which are placed within the 
jurisdiction of Military tribunals or authorities 
constituted under the military law must be deter¬ 
mined by such authorities themselves and their de¬ 
cisions cannot be reviewed or set aside by civil Courts. 
This principle of the common law has been em¬ 
bodied in Clause {4) of Art. 227 of the CoJistitution 
cf India which deals with the High Court’s power 
cf superintendence over all courts and tribunals 
within its jurisdiction. The general power conferred 
on the High Court under Art. 226 of the Constitu¬ 
tion has to be construed subject to the limitation 
imposed by Cl. (4) of Art. 227. It cannot however, 
be said that the High Court has no jurisdiction to 
relieve against unauthorised or illegal acts of mili¬ 
tary authorities affecting tlie fundamental rights of 
persons in military service. {1917) 2 K. B. 504 and 
{1919} 35 T L R 642 , Relied on. {Para 3) 

(б) Army Act {1950), S. 2 < h) and S. 3 {XVIII) 
— Application of Act to officers of Land Forces 

in Part B States — Effect on their status. 

By virtue of tlie provisions of S. 2 Uv) and Noti¬ 
fication No. S. R. O. 131, dated 22nd July 1950 
issued by the Government of India under S. 5, the 
Army Act, 1950, is made applicable to the personnel 
of tlie Travancore-Cochin State Forces. But the 
mere fact that the Army Act became applicable to 
them cannot mean tliat they automatically acquired 
the status and rights of the personnel of the re¬ 
gular Indian Army. It is also clear from Sub-clause 
°J XV[II of S. 3 that an officer of 

the Land Forces in any Part B State is not re- 
reaul * r °Mce r of the Indian Army 

- nd l } me - The expression 

for tlie time being subject to the Act " indicates 
that the subsequent absorption of such an officer 
into the regular Army was contemplated by the Act. 

(c) Army Act (1950), S. 18 - Constitution of 

India, Art. 310 — Duration of service in Army _ 

Termination held not illegal. * 

Both S. 18 of the Army Act, 1950 and Art . 310 
of the Constitution of India lay down that a mem- 
oer of the defence services holds office during the 
jjSJST 8 °/J he Pre3ident - Where therefore, in 
tl H p S oers conferred by both these pro- 
visions, the President has decided to terminate the 


K. T. Thomas, lor Petitioners; T. K. Joseph, for 
Counter-Petitioners; T. N. Subramania Iyer, Advo¬ 
cate-General, for rest of the Counter-Petitioners; 
T. R. Balakrishna Iyer; Govt. Pleader; for the 
State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(1917) 2 K B 504: (86 L J K B 1087) (Pr 3) 

(1919) 35 T L R 642 (Pr 3) 

ORDER: In all these 9 petitions the questions 
raised and tlie reliefs claimed are substantially the 
same. The petitioners are officers attached to the 
Travancore-Cochin State Forces statio..ea at Trivan¬ 
drum. They were originally enrolled as Officers of the 
Travancore Nayar Brigade as per the Brigade 
Standing Orders issued under the Nayar Brigade 
Act, Act VI of 1079 of Travancore; and by virtue 
of the Commission granted to them they are hold¬ 
ing their respective positions in the Travancore- 
Cochin State Forces. The petitioners In OP No. 15/51 
& 16/51 are occupying the rank as Captains, while 
all the other petitioners are occupying the rank as 
Majors in the State Forces. With the formation 
of the Travancore-Cochin State as per tlie Cove¬ 
nant entered into by the Rulers of Travancore and 
Cochin with the concurrence of the Govemmeut of 
India on 1-7-1949, the erstwhile Travancore State 
Forces became the Armed Forces of tlie Travancore- 
Cochin State. Even before the formation of the 
Travancore-Cochin State, the Rulers of the State of 
Travancore & Cochin had executed instruments of 
accession in favour of the Government of India in 
respect of tlie three subjects, Defence, Communica¬ 
tions and Foreign Affairs. Subsequent to the inte¬ 
gration of tlie two States, His Highness the Raj 
Pramukh executed an instrument of accession on 
behalf of the Travancore-Cochin State, conceding 
in favour of the Dominion of India, Jurisdiction in 
respect of Defence, Communications and Foreign 
Affairs pertaining to the State. Later on by a 
Proclamation issued by H. H. the Raj Pramukh on 
24-11-1949, the Travancore-Cochin Stete aSSd m 
the Union of India and the ConstltuUoS ofScUa 
was accepted as the Constitution for the Travail- 
coi e-Cocliin State also. By Clause 2 of Article 259 
of the Constitution, the Armed Forces of the State 
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became part of the Armed Forces of the Union sub¬ 
ject to the conditions laid down in Clause 1 of the 
same Article. As a preliminary step in furtherance 
ol the assimilation and absorption of the State 
Forces into the regular Indian Army, these peti¬ 
tioners and other Officers of the Travancore-Cochin 
State Forces were ordered to appear before the 
Indian Army Services Selection Board. The Board 
graded these petitioners as ‘unacceptable.’ On the 
strength of such a grading by the Indian Army 
Services Selection Board, the Army Headquarters 
ordered the release of these petitioners from their 
ranks in the Army on certain specified dates. 
Notices of such release were also served on the 
petitioners. The grading of these Officers as ‘Un¬ 
acceptable’ by-the Indian Army Services Selection 
Board and the consequent order lor the release of 
these petitioners are impeached by them as illegal 
and void, and accordingly they have filed these 
petitions seeking relief against the enforcement of 
those release orders. All these petitions are filed 
under Article 226 of the Constitution and the peti¬ 
tioners have prayed that this Court may be pleased 
to issue a writ in the nature oi ‘Mandamus’ direct¬ 
ing the counter-petitioners not to release the peti¬ 
tioners from their respective ranks in the Army, but 
to retain them in such ranks with Indian Army 
rates of pay, allowances and emoluments or, in the 
alternative, directing the counter-petitioners to 
provide the petitioners with suitable other employ¬ 
ments on terms no less advantageous, or to pay 
them reasonable compensation, or to retire them on 
proportionate pension. 

(2) In O. P. No. 67-1950 the counter-petitioners 
are (1) Brigadier P. N. Kripal, Commandant, Tra¬ 
vancore-Cochin State Forces, Trivandrum, (2) Cap¬ 
tain C. S. Gautam, Adjutant, Training Centre, 
Travancore-Cochin State Forces, Trivandrum and 

(3) The Chief Secretary to the Government of Tra¬ 
vancore-Cochin, Trivandrum. In all the other peti¬ 
tions the counter-petitioners are four in number, 
viz., (1) The Union of India, (2) The Commander- 
in-Chief, Indian Army, (3) the Travancore-Cochin 
State represented by the Chief Secretary to Govern¬ 
ment, Trivandrum, and (4) Brigadier P. N. Kripal 
Commandant, Travancore-Cochin State Forces, Tri¬ 
vandrum. All the counter-petitioners have entered 
appearance and have objected to the sustainability 
ol these petitions. The Government Pleader ap¬ 
pears on behalf of the Travancore-Cochin State, 
and the Advocate-General appears for all the other 
counter-petitioners. On behalf of these counter¬ 
petitioners a counter-affidavit has been filed, setting 
forth the grounds of objection to the sustainability 
of the several petitions. 

(3) One of the objections raised on behalf of the 
counter-petitioners is that this Court has no juris¬ 
diction to entertain the present petitions for the 
issue of a writ in the nature of Mandamus against 
the Military authorities in respect of the proceed¬ 
ings taken under the Military Law. Ordinarily, the 
civil Court has no power to interfere with matters 
of military law. Courts will not interfere with the 
administration of military law by the properly con¬ 
stituted tribunals acting within their Jurisdiction. 
Matters which are placed within the jurisdiction of 
Military tribunals or authorities constituted under 
the military law must be determined by such autho¬ 
rities themselves and their decisions cannot be 
reviewed or set aside by civil Courts. It has ruled 
in R. v. Army Council Ex. P. Ravensdroft (1917) 
2KB 504, that civil Courts will not interfere with 
matters relating lo military law prescribed in the 
rules for the guidance of Officers or with the pro¬ 
ceedings of a military Court of enquiry or with an 
action that may be taken by the Army Council. 
[This principle of the common law has been 
lembodied in Clause 4 of Article 227 of the Constitu- 
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tion of India. That clause deals with the High 
Court's power of superintendence over ail Courts 
and Tribunals within its jurisdiction. In Clause 4 
it is stated that nothing in this Article shall be 
deemed to confer on a High Court the powers of 
superintendence over any Court or Tribunal consti¬ 
tuted by or under any law relating to the Armed 
Forces. The general power conferred on the High 
Court under Art. 226 of the Constitution has to be 
construed subject to the limitation imposed by 
Clause 4 of Article 227. In the present petitions 
the allegation put forward by the petitioners is that 
the proceedings which have led up to the passing 
of orders directing their release from their ranks 
in the Army, have not been passed by any autho¬ 
rity lawfully constituted under the provisions of the 
Military law in lorce in the State and as such the 
entire proceedings are ‘ultra vires’ and consequently 
void. They have also contended that in directing 
them to appear before the Army Services Selection 
Board they have teen discriminated as against other 
officers of the Indian Army and that such discrimi¬ 
nation is repugnant to the fundamental right 
guaranteed by Article 16 of the Constitution. If, as 
complained of by the petitioners, there has been 
any violation of the fundamental rights guaranteed 
under the Constitution and if the entire proceedings 
resulting in the orders for their release from their 
ranks in the Army are shown to be void ‘ab initio’, 
the petitioners will certainly be entitled to the pro¬ 
tection of their rights by means of a writ in the 
nature of ‘Mandamus’ as prayed for by them. It 
cannot be said that the Court has no jurisdiction to 
relieve against unauthorised or illegal acts of mili¬ 
tary authorities affecting the fundamental rights 
of persons in military service. In ‘Heddon v. Evans 
(1919) 35 T L R 642, it was held that the Court 
can interfere when the authority constituted under 
military law acts without jurisdiction or in excess 
of jurisdiction and does something which would 
be a wrong at common law. Accordingly I hold 
that in view of the allegations made in these peti¬ 
tions this Court has jurisdiction to entertain the 
petitions and is bound to examine the question as 
to how far the allegations are well-founded and 
tenable. 

(4) One of the grounds on which the order 
directing the petitioners to appear before the Army 
Services Selection Board is impeached is that this 
order was issued on the strength of Army Instruc¬ 
tion (India) No. 11/S, dated 9th April 1949. This 
order was in respect of Merger State Forces. Ob¬ 
viously therefore this order could not apply to the 
Armed Forces in the Travancore-Cochin State. The 
counter-petitioners maintain that the petitioners 
and other Officers of the Travancore-Cochin State 
Forces were directed to appear before the Indian 
Army Services Selection Board not on the strength 
of this Order, but on the strength of a reorgani¬ 
sation scheme which had already been sanctioned 
by the Government of India. Excepting the bare 
allegation of the petitioners that it was on the 
strength of Army Order No. 11/S, that they were 
made to appear before the Selection Board, there 
is nothing to substantiate the same. On the other 
hand, Exs. A, A (1) and B clearly go to show that 
a reorganisation scheme had been sanctioned d> 
the Government of Lidia and that Officers of tne 
Travancore-Cochin State Forces including the pre¬ 
sent petitioners were directed to appear l ^ eior JL,r,\ 
Selection Board on the strength of such reor ^jJ ~ 
sation Scheme. Copy of the scheme of reoi^an- 
sation of the Forces of Travancore-Cochin union 
and of Mysore has been produced on behalf ol uie 
counter-petitioners, and it has been marked as • * 
B. Ex. A is the communication No. F. 14 J /4 ™ 

(a) dated 17-1-50 sent by the Government of Inam 
to the Commander-in-Chief of the Indian Arm.. 
That communication states: 
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“that in consultation with the Government of Tra¬ 
vancore-Cochin Union and Mysore the Governor- 
General has been pleased to approve of the at¬ 
tached scheme of re-organisation of their State 
Forces.” „ 

The attached scheme is Ex. B. It was further 
stated that no change in the existing terms and 
conditions of service will be made under paragraph 
8 of the scheme without specific order of Govern¬ 
ment. Ex. A (1) is the communication dated 
20-1-1950 sent by the Government of India to the 
Travancore-Cochin Government forwarding copy of 
the scheme Ex. B. Clause 3 of the re-organisation 
scheme Ex. B stated that the State Forces will be 
under the operational control of the G.O.C.-in-C., 
of the Indian Army Command in which the Union 
State is located and that on and from the 1st 
April 1950 the entire administrative control will 
also be taken over by the Indian Army, but until 
that date the Government of the Union State will 
be in the administrative control. In Clause 5 of 
Ext B it is stated that the training and equipment 
of the State Forces will be gradually brought up to 
the level of the Indian Army. In Clause 6 it is 
stated that: 

"since it is essential that the standard of Officers 
must be the same as in the rest of the Indian 
Army, the present Officers will be screened by an 
Indian Army Services Selection Board; an Officer 
of the Union State will be co-opted temporarily 
to the Board to assist in determining the suita¬ 
bility of the Officers. From 1-4-1950, the respon¬ 
sibility for providing Officers and other ranks will 
automatically be that of the Indian Army.” 

By Clause 8 it is provided that until the process 
of re-organisation, reconstitution and reduction is 
complete the personnel will continue on the 
existing terms and conditions of service. In view of 
these provisions in Ext. B it is clear that the Officers 
of the Travancore-Cochin State Forces were made 
to appear before the Indian Army Services Selection 
Board on the strength of that scheme and that the 
screening and the consequent grading of these 
Officers were done by the Board as contemplated 
by Clause 6 of the scheme. This grading is im- 
peached by the petitioners as having been unautho- 
S. d ML an J Without any legal sanction. As 
a o, y l u e contro1 of th e Defence Forces In 
the State had become vested in the Government 
of India from the date of the execution of the In- 

by «• h - th ' 

m iavour of the Government of India The 

£°™ e r> nt 0f I ? dia had therefore the legai right 
to reorganise and reconstitute the State Forces as 
a Preliminary step to the subsequent absorption and 
a-ssimilationof these Forces into the Sian AmJ 
Ex. B. leorganisafion scheme ordered bv the 

m~" S f t ™ tl . Ve ’ the scheme of reorganisation was for¬ 
mulated in consultation with the Government of 

*LsSnrs 

ssssarvs ° s 

Pending such reorganisation and reconstitution 0 ^ 
Constitution of India came into SL onfi&S? 
^Clause 2 of Article 259 of the Constitution 1 the 
Aimed Forces of the Travancore-Cochln state' akn 
became part of the Armed Forces of the Lw 

asr.sar 1 of ,he saae "*■• * sss 

3 SS ffKB 5 ‘. 5 £ ft 

» Bvi ^ a °y Armed Forces Immediately 
commencement of this Constitution 
jnay until Parliament by law otherwise provides 


continue to maintain the said Forces after such 
commencement subject to such general or special 
orders as the President may from time to time 
issue in that behalf.” 

Reading these two clauses together, it is clear that 
even though the State Forces became part of the 
Armed Forces of the Indian Union, its separate 
existence for such time until Parliament by law 
otherwise provided was also recognised subject to 
general or special orders as may be issued lrom 
time to time by the President. 

(5) It is argued on behalf of the petitioners that 
by virtue of Clause 2 of Article 259 the Travancore- 
Cochui State Forces acquired the same status and 
the same rights and privileges possessed by the 
Indian Army. In support of this position it is 
pointed out that the Adaptation of Laws Order, 
1950 amended Section 5 (1) of the Indian Army 
Act, Act VIII of 1911. so as to make the Act appli¬ 
cable to the Anned Forces maintained in any Part 
B State. On 1st April 1950, Notification No. ll/E 
was also issued by the Central Government in 
exercise of the powers conferred by Section 5 of 
Act VIII of 1911, making the Act applicable to the 
Armed Forces of the Travancore-Cochin State also. 
Clause 2 of Section 7 of the Act defined ‘Indian 
Commissioned Officer’ as follows: 

“Indian Commissioned Officer* means a person 
commissioned, gazetted or in pay as an officer 
holding His Majesty’s Commission in the Indian 
Land Forces, and includes in relation to a person 
suoject to this Act when serving under such con¬ 
ditions as may be prescribed, a person holding a 
Commission in the Indian Air Force.” 

By Notification No. ll/E, dated the 1st April 1950 
tlie following expression was also added to Clause 

2 of Section 7 viz., “and also includes an Officer ol 
the State Forces.” Thus by virtue of this Notifica¬ 
tion, the Indian Army Act, Act VIII of 1911, was 
made applicable to the Travancore-Cochin State 
Forces aiso. All the same it cannot be said that by 
the mere fact of the Army Act having been made 
applicable to the State Forces, the personnel in 
those Forces acquired the same status and rights 
as the Officers of the regular Indian Army. Such 
status had yet to be determined by Parliament en¬ 
acting suitable laws as contemplated by Clause 1 
of Article 259 of the Constitution. The Army Act. 
Act XLVI of 1950 is such a law passed by Parlia¬ 
ment, By the passing of this Act, the earlier Act, 
Act VIII of 1911, was repealed. The provision for 
the application of Act XLVI of 1950 to the Land 
Forces in Part B States is contained in Clause (hi 
of Section 2. In that Clause it is provided that 
persons belonging to the Land Forces of the Pari 
B States will also be governed by the Act when 
the whole or part of such Forces is placed at the 
disposal of the Central Government in pursuance 
01 a Notification issued under Section 5 of the Act. 

No * 131 * dated lhe 22nd Jul y i^50, in such 
a Notification issued by the Central Government 
Jt is directed that all persons belonging to the 
Land Forces of the States of Mysore, Hyderabad 
and Travancore-Cochin shall be placed at the dis¬ 
posal of the Central Government. By virtue of this 
Notification the Army Act of 1950 became applicable 
u> the personnel of the Travancore-Cochin State 
Forces. Here again the mere fact that the Armv 
Act became applicable to them cannot mean that 
they automatically acquired the status and rights 
of the personnel of the regular Indian Army An 
Officer under the Indian Army is defined In Section 

3 Clause (xviii) as follows: m eecuon 

“Officer means a person commissioned gazetted or 
n pay as an officer in the regular STond 

Rut B States e ih^i°?f Cer fK f the Lan ^Forces 

fct totws B S» wl, ° 15 f ” r ,he Ume 
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It is clear from Sub-clause (e) of Clauses (xviii) 
01 Section 3 that an Officer of the Land Forces in 
any Part B Slate was not recognised as a regular 
Omcer oi the Indian Army lor ail purposes anu lor 
all tune. I he expression “for the tune being sub¬ 
ject to the Act’’ indicates that the subsequent ao- 
sorption oi such an Omcer into the regular Army 
was contemplated by the Act. He would attain the 
lull status as an Oilicer of the Indian Army only 
on getting a Commission from the President as 
contemplated by Section 10 of the Act. That 
section lays down that the President may grant to 
sucn person as he tninxs lit a Commission a^> an 
Oilicer or as a Junior Commissioned Oilicer or 
appoint any person as a Warrant Oilicer of the 
Reguiar Army. Admittedly these petitioners have 
not yet been granted any such Commission by the 
President, as Officers of the Reguiar Army. Under 
Section 10 the President will grant a Commission 
only to such persons as the President thinks ht. 
This necessarily means that a process of selection 
and grading by competent authorities has to take 
place lor ascertaining those who are fit for the grant 
of Commission as Oilicers under the Regular Indian 
Army. Anny Instruction No. 12/B, dated the 29th 
September 1950 was issued for the reorganisation 
and reconstitution oi the State Forces on being 
taken by the Government of India. The prelimi¬ 
nary steps lor such reorganisation and reconstitu¬ 
tion had already been taken on the strength cf 
Ex. B scheme which had been formulated by the 
Government of India. The Officers of the Travan- 
core-Cochin State Forces were accordingly made to 
appear beiore the Indian Army Services Selection 
Board. Alter screening these Oilicers, the board 
graded them under different classes. The peti¬ 
tioners were graded as 'unacceptable.' 1 The Army 
authorities accepted such grading and the release 
orders against uiese petitioners were passed on the 
strengtn of such grading. 

(6) Before obtaining the sanction of the Presi¬ 
dent for the termination of the services of these 
petitioners and releasing them from their ranks, 
orders appear to have been issued by the Army 
Head Quarters directing the release oi these peti¬ 
tioners. Such were the orders in force when me 
present petitions were filed in Court. But ^ub^e- 
quently, these release orders were ail cancelled an 
those officers who had oeen released were reinsttU*a 
On 31-1-1951 a memo was filed in Court on 
of the Counter-petitioners stating that all we 
prior orders oi release issued against these peti¬ 
tioners were cancelled. Normally, these> p-* 
would have become infructuous on account of sucn 
a cancellation oi the release orders. a 
municaion dated the 5th March ™ l **J^£* 
by the Government of India to the Commander 

i'susss 

srsxjr "tj 1 suss* 

and it states as follows: 

• T am directed to convey the sanction of the 
President to the relinquishment of 
and termination of services of followmg om- 
cers oi the Travancore-Cochm SUteForces wun 
e fleet from the dates they are relieved of Mill- 

tary duty." 

The names of all these petitioners with their res- 
nrrtivf ranks are also given in Ex. 1 . On me 
strength of this Communication, revised1 orders bn« 
been served on the petitioners intimating them 
that they may proceed on ehgible leave on the alter- 
noon of 31st March 1951 and that at theemi 
the leave period they will be relieved of tlieir ranKS 
.In the Indian Army. It is common ground tnai 
# the President's sanction referred to in Ex. I was 
accorded on the strength of the grading of these 
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petitioners as 'unacceptable' by the Indian Army 
Services Selection Board. It has aiready been 
found that the proceedings which ied up to such a 
grading were legal and proper. What remained lor 
giving effect to such gradmg was the obtaining of 
the sanction of the President lor the termination 
oi tne services of these petitioners. Ex. I shows 
that the sanction for such termination has also 
been accorded by the President. Section 13 of the 
Anny Act of 1950 lays down that every person 
suoject to this Act snail hold office during the 
Pleasure of the President. Article 310 of the Con¬ 
stitution also lays down that every person who is 
a member of the Defence Services hoids office dur¬ 
ing the pleasure of the President. Ex. I shows that 
in exercise oi the powers conferred under Article 
310 ol the Constitution and Section 18 of the Army 
Act, the President has decided to terminate the 
services of these petitioners in the Army. Such a 
decision was arrived at after adopting the usual 
procedure lor determining the competency and eli- 
gioility oi these petitioners lor obtaining Commis¬ 
sion as Officers of the Indian Army, from the Presi¬ 
dent. The proposed termination of the services 
oi these petitioners in the Army cannot therefore 
be questioned on the ground that the proceedings 
which culminated in the sanction referred to in Ex. 
I are 'ultra vires' or illegal. 

(7) The position taken up by the petitioners that 
in thus terminating their services in the Army a 
discrimination has been shown against them as 
compared with other officers in the Indian Army 
and that their right to continue to hoid theit 
present ranks in the Anny has been infringed, has 
no substance in it. In the first piace, it has to be 
stated that as Officers in the Army there is no 
guarantee for the continuance of their services and 
rank. Such service is liable to be terminated by the 
competent authority at any time and for any valid 
reason. Want of fitness as declared by a competent 
bouy is certainly a valid ground lor termmating 
the service of these persons The comprint of 
discrimination is based on the assumption that 
with the passing of the Indian Constitution and 
abo ol the issue of the Notification unaer Section 5 
Ul of Act VIII of 1911, these petitioners had ac- 
quired the lull status and rights as Oilicers of the 
reguiar Indian Army. 1 have already lound that 
sucn status and riguts would be acquired by these 
netitioners only on receipt of Commission as 
Oilicers oi the reguiar Indian Army lrom the Tresi- 
dent^as contemplated by Section 10 oi the Army 
Act ot 1950. The screening oi these Officers by 
the Selection Board was omy a sUp in.that direc¬ 
tion Even though the result of such scree j^ 
hu been unfavourable to these petitioners, they 
cannot now comp.am that it was the 
discrimination snown against them. 
tion as between those acceptance and^ 
acceptable’ is inevitable in any proceai of 
ana grading and mere can oe nothing k n 
such a discrimination. Admittedly ail ° 

theVavancore-Cochin State Forc^re^ubje^ 
to the screening by the Select™ Board .and tn^ 
who were graded as acceptable wtic o , „ 

mission as Oilicers in the regular tootan Army. 
Tnus as between Oilicers s,ml *^ y “^f being 
has been no discrimination in lIia Roa .. d it 
subjected to screening; by the 

follows therefore that the titution has 

guaranteed by Article 16 of t.he o by t he 

not in any way been vioiaWd or toft re - 

proceedings which culminated in tn petitions 

ferred to in Ex. I. The pra>er l oI .Mandamus’ 
for tiie issue of a writ in the nature them in 

directing the counter-petitioners to e rates 

their present positions on th® tod clear iy un- 
of pay, allowances and emoluments, is 
sustainable and cannot be granted. 
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(8) Then there is the alternative prayer made 
by the petitioners that a writ may be issued direct¬ 
ing the counter-petitioners to provide the peti¬ 
tioners with employments no less advantageous or 
to award reasonable compensation to them or to 
retire them on proportionate pension. This alter¬ 
native prayer is stated to be based on Article 19 
of the Covenant entered into between the Ruiers 
of Travancore and Cochin and concurred in by 
the Government of India on 1-7-1949. The counter¬ 
petitioners have questioned the petitioners’ right to 
agitate the question of any right arising out of any 
provision in the Covenant and it is pointed out that 
Article 363 of the Constitution stands as a bar to 
the consideration of such matters by any Court. I 
do not think it necessary in these proceedings to 
consider aud decide the question as to the legality 
and the enforceability of the rights claimed by tne 
petitioners on the strength ot Article 19 ox the 
Covenant. Even assuming that the petitioners have 
got the right as claimed by them, I am definitely 
of the view that a writ in the nature of ‘Mandamus* 
cannot be issued for the enforcement of such rights 
claimed in general and in several alternatives. In 
the first place, there is no definiteness about these 
reliefs claimed by the petitioners. They ask for 
three alternative reliefs, namely that they may be 
provided with alternative employments no. less ad¬ 
vantageous, or that they may be paid reasonable 
compensation or that they may be retired on pro¬ 
portionate pension. No writ in the nature of 
•Mandamus’ can be issued directing the giant of 
one or other of such alternative reliefs. The autho¬ 
rity concerned may have to exercise its discretion 
in the light of all attendant circumstances, in de¬ 
ciding as to the particular relief that couid be 
granted to each of these petitioners. The Court 
will not issue a writ of ‘Mandamus’ so as to compel 
such authority to exercise its discretion in any 
particular and specified manner. It is not shown 
that any or all of the alternative reliefs have been 
denied to these petitioners. On the other hand, It 
is admitted even in the present petitions that suit¬ 
able employments have been provided for some of 
the other Officers who were included in the li^t ox 
‘unacccptabies.’ From the records Exts. F., H., K., L, 
and M, which have been produced at the 
instance of the present petitioners, it is 
evident that the counter-petitioners have been 
and are taking the necessary steps for the 
grant of one or other of the alternative reliefs 
r y the pe ^ ltioners - It is premature at this 
™ ee What would be the outcome of su.h 
h f Present sUualion does not therefore 
““ ‘ or th ? lssu « 01 a ny writ in the nature of 

Sh i!, XTt i ?,. r , espect o£ the alternative re.lefs 
claimed by the petitioners. 

havp iS2J he J? su,t \ hold *** these petitions 
have been misconceived and are unsustainable 

AccorcUngly all the petitions are dismissed with 
costs, Advocates fee Rs. 200. 


D.R.R. 


Petitions dismissed. 
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Damodaran, Appellant v. The State 

Appeal No. 177 of 1950 and Criminal 

ss -jt ms;- 77 

i -st 

tr ! al ^ 5,071 e 071 beyond reasonable 
in Vle ^ the time taken in finlshina 
JJjf ev fdence on behalf of the prosecution and the 

es!H^!,7 >U3 de P° sUions Oiven by the toitnesses 
“thTn* ^examination: 
it the Cou * below was fully justified in 
inviting the attention of the acJ%totX£ 


tial features of the case against him and ascertain¬ 
ing from him whether he had any explanation to 
give of the circumstances appearing in evidence 
against him. The examination was not inquisitorial 
in its nature and did not contravene the provisions 
of S. 342. <^*ra 9) 

Anno Cr. P. C., S. 342, N. 14, Pt. 6. 

(b) Criminal P. C. U898), Ss. 223, 225, 537 — 
Cochin Criminal P. C., Ss. 201 ill. (c), 434 — 
Accused charged with cheating — Particulars not 
mentioned — Accused fully understanding charge 
— No prejudice — Deject cured. 

Where neither the accused nor his advocate is 
misled by the charge of cheating or fails to under¬ 
stand the nature of the case brought against him 
on behalf of the prosecution but on the other hand 
both of them fully understand the nature of the 
charge and raise all possible defence in the triQl 
Court , the case does not Jail within the purview Of 
illustration (c) to section 201, Cochin Cr. P. C n 
(Corresponding to ill . (b) of S. 225, Cr. P. C.). On 
the other hand, it comes within the purview of the 
section which lays down in unequivocal terms that 
absence of particulars in the charge shall not be 
regarded as material, unless the accused uas in 
fact misled by the omission and it has occasioned 
a failure of justice. (Para 10 ) 

Anno: Cr. P. C., S. 223, N.7; S. 225. N. 3, S. 537, 

N. 10. 

Malloor K. Govinda Pillai and M. Kochunny 
Panicker ; for Appellant; Special Prosecutor, Scran - 
jami and T. N. Subramania Iyer , Advocate-General , 
for the State. 

KUNHI RAMAN, C. J.: Calendar Case No. I of 
1125 iM. E.) was disposed of by a special Tribunal 
constituted for that purpose by the Government of 
India consisting of a senior District and Sessions 
Judge deputed from the Madras State. The crime 
excited considerable local interest in Cochin. The 
subject-matter of the offence was over 5 (five) 
laxns of rupees taken from the coffers of the erst- 
whi.e Cochin State during the time of His Highness 
Kerala Verma who was then the ruling Prince of the 
State and who died before the trial commenced. 
Three persons were charged with offences of forgery 
and cheating under the Cochin Penal Code which 
was then in force in the State. The 2nd accused 
was a son of the then Maharaja and it was believed 
that he wielded considerable influence over his 
father. The Police investigation was conducted by 
an officer deputed by the Union Government at 
Delhi. The trial before the Special Tribunal con¬ 
tinued for over eight months at Ernakulam (from 
January to September 1950) and on the 12th of 
September 1950 the judgment of the Tribunal was 
pronounced convicting the 1st accused Damodaran 
of the offence of cheating under Section 400 of the 
Cochin Penal Code and sentencing him to rigorous 
imprisonment for 18 months. The 2nd accused 
who was charged with abetment of the offence was 
acquitted. The 3rd accused died pending trial and 
the case against him, therefore, terminated. The 
present appeal Is brought on behalf of the first 
accused. 

(2) The evidence is considerable in quantity. The 
appeal was argued before us by Mr. Malloor 
Govinda Plllay who appeared for the appellant 
Mr. Saranjame, the Special PubUc Prosecutor aj^ 
pointed by the Government of India appeared on 
benalf of the State The Advocate-Gene^ of tlS 
State who had hied a criminal revision case con 

hP?hA at punishment was not odeSSte and 
he, therefore, prayed for a more sever<■ wntmT 
According to him. a sentence of £ SoSd^« 

duties with commendable brevity without at lhe 
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same time omitting to deal with any relevant as¬ 
pect of tne case, with the result that U was possible 
lor us to conclude the hearing in a little over two 
days. 

i3) It is necessary at the outset to refer to the 
main features ot tire case which came in for com¬ 
ment ui tne course of the arguments. We propose 
to comine our attention to these and these aione 
and not to refer to the wealth of detail which is 
contained in the judgment of the Tribunal. 

(4) To begin with the substance of the case for 
the prosecution is that the 1st accused appellant 
practised deception and fraudulently induced P.W. 1 
who was then employed as Director of *ood Sup- 



lalse representations. The representations were 
that the 1st accused on behali of his firm, the 
South Indian Agencies had purchased 200 and 800 
tons oi cocoanut oil, on doing which P.W. 1 was 
to pay lnm the difference between the controlled 
rate and tne market rate for the commodity the 
cheques bemg for such differences. The oil was 
intended to oe exported to certain merchants in 
Hyderaoad (Dn) who were reported to be having 
such influence over H. E. H. the Nizam that they 
wouid be abie to coax him to accede to the Indian 
Union. It will be seen that during the period in 
question the major States had not yet acceded to 
the Indian Union. It will also be remembered 
that the political situation in India at that time 
was unsettled and efforts were being made to induce 
the princely States to accede to the Indian Union. 
The then Maharaja of Cochin was a strong be¬ 
liever in this course and he felt that he would be 
doing a great service to the country if he brought 
about the accession of Hyderabad. 

(5) At the nrst blush, the statement that H.E.H. 
the Nizam could be made to take a decision on 
such a vital question, if 1,000 tons of cocoanut oil 
were supplied at controlled rates to certain oi his 
subjects, sounds fantastic. That was what the 
then Diwan who was examined as P.W. 6 and the 
then Food Minister of the State who was examined 
as P.W. 14, felt when the idea was propounded to 
them in all seriousness by His Highness who was 
then completely under the influence oi the second 
accused, one oi his sons. The latter was no doubt 
interested in getting the amounts involved in the 
case paid to his friends and reputed partner, the 
first accused. Since the 2nd accused has been ac¬ 
quitted and there is no-appeal from the order of 
acquittal, we shall not say anything in this judg¬ 
ment to his prejudice except to refer to the links in 
the chain of events which he had forged. To un¬ 
derstand how His Highness was so credulous, it is 
enough if we refer to the evidence of his Diwan. 
Here are his words: 

• During the period I was Diwan I had to interview 
His Highness the Maharaja at least two or mree. 
times a week. Due to his mental and physical 
weakness, I used to notice that he was generally 
unwilling to discuss files seriously. In the middle 
of discussions, he used to tell me that he was 
tired and we used to stop discussions. I noticed 
that he used to be sometimes absent minded and 
not coherent while discussing matters." 

It also appears from the evidence that the Maha¬ 
raja was then 79 years of age. 

(6) Fully believing that the despatch of cocoanut 
oil to Hyderabad sold at controlled rates would en¬ 
able him to attain his object, the Maharaja issued 
the necessary orders. He spoke to the Diwan P.W. 

6 and the Food Minister, P.W. 14 at the Hill Palace 
where they were called for interview. At that 
time, the control over the price of cocoanut oil 
which had remained in lorce for some time in 
the State liad been removed. The market prices 
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naturally went up subsequent to this event and the 
dirterence between the controlled and the market 

in C r^n U ,‘ d be - m tne v,cinit y of 5J lakhs of rupees 
tor 1,000 tons oi cocoanut oil at the relevant period 
(<> Hawng adverted to the main features of the 
incident which led to the commission of the offence 
we snail come to the events that happened which 
resulted in the prosecution of the accused. The 
Maharaja having conceived the idea of paying the 
linn ol the first accused the amount of the differ¬ 
ence between the controlled and market prices oi 
1,000 tons of cocoanut oil to enable the company 
to export the oil to the Hyderabad State, communi¬ 
cated the idea to his Minister for Food and his 
Diwan. The former pointed out to the Maharaja that 
such a payment would come in lor adverse criti¬ 
cism in the Legislature of the State and lead also 
to interpellations. He thereiore, advised His 
Highness that u he had definitely made up his 
mind on the point, the safer course wouid be to 
pay the amount out of the political funds oi the 
State wlucn were under the control of the Diwan. 
This would not lead to any protests from the legis¬ 
lature, the fund being outside the purview of the 
jurisdiction of the Legislative Assembly. The sug- 
gstion appealed to tile Maharaja who sent ior 
his Diwan and asked him to carry out his idea. 
This aid not find favour with the Diwan who 
pointed out that the funds of the State would be 
aepieted beyond the capacity of the State and that 
it was not provident to use the amount for the 
benefit of persons outside the State. These argu¬ 
ments, however, did not convince the Maharaja al¬ 
though they were accompanied by a threat of re¬ 
signation by the Diwan which made the Maharaja 
angry to such an extent that he left the audience 
chamoer abruptly. The Diwan returned home 
greatiy perturoed at the extraordinary order trans¬ 
mitted to him and not knowing what to do. At that 
stage he got a personal letter written to him by 
the Maharaja. This has been marked as Ext BC. 
Paragraphs 2 & 3 of this letter contained the man¬ 
date issued by His Highness. The whole of the 
letter deserves to be read in full: 

“My dear Karunakara Menon, 

•• I am afraid you have not understood clearly what 
I wanted to convey to you. This oil question in¬ 
volves a big political issue which I am obliged to 
keep secret. In substance it is to prevent a poli¬ 
tical alliance detrimental to the country. This 
I told Mr. Panampalli Govinda Menon and he 
is, I think, right when he told me that there 
would be difficulty in domg this through the 
normal channel. 

Thereiore, alter discussion with him it has been 
decided by me that the Government should pur¬ 
chase 1,000 tons at market rate through the 
Director of Food Supplies and give it to the party 
who is nominally acting here at controlled rate. 
The loss will be treatea as political expenditure 
and no question, Govinda Menon says, can be 
asked then in the Council. 

The issues are too big and no consideration Oi 
loss should stand in the way. Therefore, please 
issue a cheque, for the necessary amount 3 ov pur¬ 
chase to the Director of Food Supplies and airect 
him to effect the purchase as quickly as he can 
This should be done immediately. Mr. Govinda 
Menoa will explain everything." 

This letter was written on the 11th July 1947. u 
the 12th July the Diwan evidently to^safeguard hr 
position wrote for formal sanction of the 
(Ext K) and on this payment “L? 

the usual way by the Maharaja. The note -ud 
mitted by the Diwan is worded as f ol ]°ws: 

••As commanded in His Highness D. a Dated 
11-7-47 I have isued a cheque for Rb. 5,&5,ouo 
favour of the D.rector of Food Supplies 
ordered its debit as a grant on political issues 
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under the Budget Head, 41 Miscellaneous — Poli¬ 
tical Expenditure — other charges — not voted. 

I am asking the Controller of Finance and Ac¬ 
counts to admit this expenditure without 
vouchers. Formal sanction of His Highness is 
solicited. An additional allotment to this extent 
may be sanctioned. This represents the esti¬ 
mated difference between the old controlled rate 
of Rs..1,390 per ton and the market rate (which 
may fluctuate) of Rs. 1,955 a ton on 1,000 tons." 
This is dated 12th July 1947. On the 13th of July 
1947, the endorsement containing me sanction for 
this expenditure and the additional allotment, was 
made on this note by the Sarvadhikariakar on be¬ 
half of His Highnes and sent to the Diwan. 

(8) Fortified with this voucher, the Diwan passed 
the amount in two cheques to the Director ot Food 
Supplies, P.W. 1. The Diwan and P.W. 1 had in 
the meantime agreed that since the Maharaja had 
given strict orders that the matter should be kept 
as a ‘top secret', the proper course to adopt would 
be to make the purchaser through the first accused 
and then reimburse him by giving the two cheques 
to cover the loss. The Diwan has stated in his 
evidence that he and P.W. 1 felt that Ext K would 
warrant such a procedure and we cannot say that 
this assumption was wrong. The parties whom 
the Maharaja wanted to benefit were the 1st 
accused and his firm in which incidently the 2nd 
accused was also interested. P. W. 1 contacted 
the first accused who represented in due course 
that the purchases were concluded and the commo¬ 
dity obtained which representations were untrue. 
The two cheques were then pasesd on to the 1st 
accused. He passed two formal receipts Exts W and 
W (1) when he got the two cheques. 

(9) It would be convenient to deal with the two 
questions of law that were raised on behalf of the 
accused appellant by his learned counsel at this 
stage. The first point urged on behalf of the ap¬ 
pellant is that the questions asked by the Court 
below in examining the accused after the witnesses 
for the prosecution had been examined are inquisi¬ 
torial in their nature and that they contravene the 
provisions of Section 259 of the Cochin Code of 
Criminal Procedure which was the law applicable 
on the date of the trial to the present case. Section 
259 of tlie Cochin Code corresponds to Section 342 
of the Indian Code of Criminal Procedure. AU the 
questions were read out to us by the learned coun¬ 
sel for the appellant and we are not satisfied that 
they were asked for the purpose of eliciting informa¬ 
tion which would incriminate the accused appel¬ 
lant. On the other hand, the trial had gone on 
beyond reasonable limits and in view of the time 
taken in finishing the evidence on behalf of the 
prosecution and the voluminous depositions given 
by the witnesses especially as a result of cross- 

fmHH £ ourt below was W»ly Justified in 

Hoi ng f the a l t !? tion of the accused to the cssen- 
£ K r htm t | le ^ ase l ? 8a ‘ nst hlm and ascertain- 
ci vp Tr hethe . r he had any explanation to 

give of the circumstances appearing in evidence 
against him. There is no defect in the procedure 
adopted by the trial Court in respect of this point 
as urged on behalf of the defence P 

i 10) n , ext polnt ur * ed k tl ^at the charge is 
not sufficiently explicit to give reasonable notice to 
the accused of the prosecution case against him 
This contention is based upon illustration ir\ 
Section 201 of the Cochin Code of S'taai 

eithPr th^° ff‘ ng t0 sectlon no error tostattag 

523 i*%H ffen w Ce 0r the particulars required tobe 
o^ d in charge ' and no omission to state the 
offence or those particulars, shall be regarded at 

S £££?*.“ material, unless the accused 

it^Lc „ , misl f d by such error or omission and 

C?^t'° ned a raU , ur t of lustlce - Illustration 
refers to a case of cheating where there are 


many transactions between ‘A' and 'B‘ in the 
course of which *A' is alleged to have cheated B’ but 
the manner in which he cheated *B' is not set out 
in the charge. If *A’ had no means of knowing 
to which oi them the charge referred and had 
offered no defence the Court may infer that the 
omission to set out the manner of the cheating is 
a material error. The charge could have been more 
explicit in the present case out there were omy two 
incidents in respect of which the accused was 
charged with cheating. He obtained by making un¬ 
true representations two cheques from P.vV. 1 
Director of Food Supplies in me Cochin Govern¬ 
ment. They were lor the difference between the 
controlled price and the market price of coconut oil 
on the relevant dates. The Maharaja had given 
directions that the Diwan should see that P.W. 1 
made the purchase in the market at the market 
rates and passed the commodity on to the 1 st ac¬ 
cused and his firm at the controlled rates, the 
Government bearing the difference between the 
two rates which would roughly work out at the 
total amount involved in the case. The Diwan 
and P.W. 1 decided that instead of the Government 
making the purchase which would have led to un- 
oue puolicity contrary to the strict injunction given 
by the Maharaja that the matter should be re¬ 
garded as ‘Top Secret’ the proper course to adopt 
would be to ask the first accused and his firm to 
make the purchase and pay him the difference bet¬ 
ween the market rate and the controlled rate. The 1st 
accused represented that he had not only arranged 
for the purchase of the 1,000 tons in two instal¬ 
ments ot 200 and 800 tons but produced documents 
to show that the purchases had been effected by 
him. As a matter of fact, no such purchases were 
effected. He thus induced P.W. 1 to part with the 
two cheques in his lavour after practising this de¬ 
ception. There is no doubt that the accused and 
the advocate who appeared for him in the Court 
below fully understood the nature of the case 
against him. The charge does not specifically state 
in so many words that the accused made repre¬ 
sentations that he had arranged to buy and had 
actually purchased the commodity and thus induced 
P.W. 1 to part with the two cheques in his favour. 
This omission in the present case we do not con¬ 
sider as material within the meaning of illustration 
(C) to Section 201. It Is stated in that illustra¬ 
tion that the accused in the case contemplated had 
no means of knowing to which of the various 
transactions between him and the complainant the 
charge referred. As a result of that, he offered 
no defence. In the present case the accused not 
only raised a defence but strenuously pressed the 
defence in the Court below through his advocate 
and even applied for process to call a witness. In 
the circumstances we are not satisfied that the 
accused was in any way misled by the omission of 
details In the charge framed against him or that it 
has occasioned a failure of justice. There was 
no objection raised in the course of the trial In 
the Court below about the nature of the charge. 
The memorandum of appeal filed In tills Court 
bears the signature of the advocate who” appeared 
for the first accused appellant in the trial Court. 
There Is no question raised In these grounds about 
the legality of the charge or the insufficiency of 
the particulars disclosed in the charge. From this 
it is apparent that neither the accused nor the 
advocate who appeared for him at the trial was mis¬ 
led by the charge or failed to understand the 
nature of the case brought against him on behalf 
of the prosecution. Both the accused and his Ad- 
vocate fuUy understood the nature of the chanra 
and raised all possible defence in the trial Court 
The case, therefore does not fall wlUiin the 
v ew of illustration (O) to Section $1 On Si 
other hand, it comes within the purview of the 
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section which lays down in unequivocal terms that 
absence oi particulars in the charge shall not be 
regarded as material, unless the accused was in 
tact misled by the omission and it has occasioned 
a iailure of justice. We have already stated that 
ooth these conditions are not luifilied in the pre¬ 
sent case. There is aiso Section 434 of the Cochin 
Code ol Criminal Procedure corresponding to Sec¬ 
tion 537 oi the Indian Code oi Criminal Procedure 
according to which: 

•'no tinning, sentence or order passed by a Court 
ol competent jurisdiction shall be reversed or 
altered on appeal or revision on account ot (a) 

any error, omission or irregularity in the . 

charge. or other proceedings before or 

during trial or in any inquiry or other proceed¬ 
ings under this Code . unless such error, 

omission, irregularity . has in fact 

occasioned a failure of justice.” 

The explanation to this section makes the position 
clearer still by laying down that in determining 
whether any omission has occasioned a failure of 
justice, the Court shall have regard to the fact 
whether the objection couid and should have been 
raised at an earlier stage in the proceedings. Here, 
no objection was raised either during the course 
of the proceedings or even in the memorandum of 
appeal filed in this Court by the advocate who 
represented the accused in the trial Court. It was 
another learned counsel who represented the ac¬ 
cused before this Court who thought of raising this 
point in his arguments. We hold that there is no 
substance in this objection. 

(After discussing the evidence his Lordship dis¬ 
missed the appeal of the accused and further hold¬ 
ing that tlie ends of justice were sufficiently satis¬ 
fied by the punishment awarded by the Court be¬ 
low saw no reason to enhance or to supplement 
it by imposing a sentence of fine dismissed also 

criminal revision petition.) . . 

V.S.B. Appeal and revision dismissed. 


(C. N. 5) 
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V. S. T. Shaik Mansoor Petitioner v G ™ c ™* 
ment ol United State of Travancore and cocnm 
and others; Counter-Petitioners. 

O. P. No. 6 of 1125, D/5-4-1950. 

(a) Companies Act (1913). S.171 -J™™™ 
Companies Act. S. 210 - Proceedings against Com- 

application lor issuing a writ in the nature 
ol certiorari to quash certain notifications^rfm- 
bv the Govt., by certain share-holders ol a Co 

$»r«»2? liquidation. Is not a proceeding against 

the Company and S. 210 (corresponding to S 171. 
Indian Companies Act) cannot, therein apply.^ 

Anno: Companies Act S. 171. N. 3 ^ 

<b) Companies Act ^ 13) : S %£t Com pany in 

core Companies Act — 2 26 — Travan- 

able - Constitution of India Art 226 -Traian 

core-Cochin High Court Act (112 5) <«• B.}. s. 

(Z Matters which are sought to bemade the .subject 
o/ extraordinary writs as certiorari and proftiOUton 
cannot be adjudicated upon by the winding up 
Court so that the aggrieved party may pre / er-M 
appeal to the High Court under S 245 (correspond¬ 
ing to S. 202. Indian Companies Act.) . .. tym 

The share-holders ol a Company in UquidatUrn 
who are aggrieved by certain Notifications issued 
by the Govt, and the action proposed to be taken 


thereunder, have the right to move the High Court 
Jor issuing a writ 0 / ‘certiorari' against the Govt 
The winding up Court has no jurisdiction to en¬ 
tertain them. {Para 15) 

(cj Constitution of India Arts. 13 and 31 (2) — 
Notifications issued by tlie Travancore-Cochin 
Govt, under ( Travancore) Salt Act (111 (3) 0 / 1083 
ME) acquiring salt jactory and estab.Uiing new one 
in its place — Provision contemplated by Art. 31(2) 
absent — Notifications if invalid on that ground. 

The Notifications issued by the Govt, under 
powers vested in them by Ss. 11 and 14, ( Travan¬ 
core) Salt Act (III (3) of 1088 M.E.) t acquiring an 
existing salt factory and establishing a factory by 
Govt, in its place, are not the laws which authorise 
the Govt, the taking possession of or acquiring a 
sa:t factory. The law invoked by Govt, in that be¬ 
half is the Salt Act. The Notifications arc only the 
orders issued by the executive Govt, in exercise of 
powers they claim as vested in them under the Act . 
If the Salt Act confers on Govt, the powers they 
claim even if it contains no provisions as contem¬ 
plated by Art. 31 (2), they are saved by Cl. 5 (a) of 
Art. 31 and Art. 13 of the Constitution cannot be in¬ 
voked. (Para 19) 

(d) Interpretation of Statutes — Construction in 
favour of subject. 

The question for the Court is not what the Legis¬ 
lature means, but what its language means , i.c., 
what the Statute has said that it meant. In cases 
of doubt it is always safe to give the benefit of such 
doubt to the subject, especially when the power 
sought to be exercised restricts the normal rights of 
the subject in relation to his person or property. 

(Para 20) 


Anno: C. P. C., Preamble N. 7. 

(e) ( Travancore) Salt Act (III ( 3) of 1088 M.E.), 

. 11 (2) and 14 — Salt factory established by 
mparty at their own cost in lands let out by 
>t t. for 50 years — Power of Govt, under Ss. 11 
d 14 to close down factory before expiry of 50 
ars and establish their own. 

Where a Company had established a salt factory 
their own cost in the lands let out to them by the 
)vt. lor a period o) 50 years and the salt luctory 
me into existence before Act 111 (3) 0 / 1088 (ME) 
is itself enacted, the Govt, have no power to 
ue notifications under Ss. 11 and 14 closing down 
ch a factory before tlie expiry of the 50 years and 
tablishing a factory of their own (which 
nverting tlie Company's salt lactory into GovLs 
m.) In publishing such notifications, the Govt, 
sume a power which is beyond the provisions of 
e Act. (Pura mr 

(/) Interpretation of Statutes — Ejusdem generis 

Where there are general words 1ollowJ.nO 

lar and specific words, the general wordsimust be 

n/ined to things ol the same kind as 

The rule ol 'ejusdem generis >' fl PP“f £ 

sociated words in one sentence as to m 
irases appearing in parts oI the some 
llcrent Sections in the sonle ^ JP^aJjy 

SfSWiK fS>. «■»< 2 > - 

rilmetionor are ‘ultra vires' their powers the 
~,ue of a writ ol ■certiorari' against the 

ffrasR- t. s. mr: ,m 

- tithmer; Advocate-General lor the State. 

sasBt's* - «■£,<asrs 

ironologically. List of foreipi c 

imes after the Indian Cases.) 144) 

19 ) 51 Bom L R 997: (AIR C37) D 33 ) 






C 89 FB) 
(Pr 23) 
(Pr 34) 
(Pr 21) 
(Pr 21) 
(Pr 21) 
(Pr 21) 
(Pr 21) 
(Pr 21) 
(Pr 21) 
56 L T 620: 
(Pr 21 ) 
(Pr 34) 
(Pr 34) 
(Pr 34) 


1952 

(’43) AIR (30) 1943 Lah 140: (208 I 

(1700) 1 Ld Raym 580 
(1819) 2 Swanst o!8 
(1822) 5 B & Aid 869: (106 E R 1409) 

(1825 ) 7 B & C 836: (108 E R 935) 

(1861) 30 L J M C 155: 11 B & S 381) 

(1880) 49 LJCh 355*. (14 Ch D 521) 

(1881) 6 Q B D 607: (50 L J Q B 233) 

(1884) 53 L J Ch 124: (24 Ch D 477) 

(1887) 18 QBD 588: (56 L J Q B 446: 

35 WR 511) 

(1929) 1 K B 619: (98 L J K B 636) 

(1930) 2 K B 98: (99 L J K B 457) 

(1931) A C 494: (100 L J K B 306) 

ORDER: This is an application for issuing a 
writ in the nature of certiorari to quash two Noti¬ 
fications published by Govt, one under Ss. 11 & 14, 
Travancore Salt Act III (3) of 1088 closing down a 
salt factory & the other under S. 11 of the said Act 
establishing a Govt, salt factory on the premises 
of the salt factory closed down & for issuing an¬ 
other writ in the nature of ‘prohibition’ prohibiting 
Govt, from taking any further step by way of im¬ 
plementing those Notifications & to prevent Govt, 
or their officers from entering upon or taking 
possession of the existing factory or the premises 
thereof & for other ancillary or incidental orders 
& directions upon the ground that the said Noti¬ 
fications & all actions taken or proposed to be taken 
thereunder are ‘ultra vires’ the Govt. The salt 
factory in question belongs to the Cape Comorin 
General Traffic Co. Ltd., (hereafter in this order 
referred to as the Company) now under liquidation 
& the petitioners are two share-holders of the Com¬ 
pany. A scheme for the reconstruction of the Com¬ 
pany filed by them & other share-holders is now 
before the Company Court viz., the Dist. J.’s Court 
Nagerciol. The Govt, of Travancore-Cochin 
State & two of their Officers — the Commissioner of 
Excise (the First Member of the Board of Revenue) 

• iL 016 ? ivision Peishkar (now District Collector) 
Trivandrum — are made Counter-petitioners 1 , 2 
& 3 respectively to the application. The Official 
Liquidator of the Company is Counter-petitioner 4. 
The main application filed on 21 - 6-1949 was accom- 
a subsidiary Petition (C. M. p. 1813 of 
1125) asking for interim reliefs & on 23-12-1949 the 
Court directed notices to be Issued on them to the 
opposite parties. In due course the learned Advo- 
Sf^ G ? neral entered appearance on behalf of 

2E£ £? th petitlons - The Official liqui- 

dator also entered appearance through Counsel 

ralityk atUtude has throughout been one of neufc 

(2) The Cape Comorin General Traffic Co Salt 
Factory known as the extension Salt Factory No 11 

Compan * to tte S2ds men- 

Kbv th de J. an a8Teement (Ex - p. copy Centered 
Jw *?# £. e Com P an y °h 7-5-1909 with the then 
Govt, of Tranvancore. The lands In which the salt 
factory was established belonged to Govt, but thev 
were transferred to the Company under the said 
agreement on lease for a period of 50 ye£s SJ 

ss raws. 

•3 p saw SA-SS55 s& 

for 4 obtained from Govt the neceS iu s , alt 
rnanuf^turing sa!t. The U^SKng’2J& 

g£?J^ *2 . tlme * Ex. G Is one such £53 
Jtenee Issued in Kumbhom 1122. Even after the 

SOLEVt manufacture of 

a co^S. t )5^ d J 0 . be undert ^en in this factory by 
contractor on terms & conditions fixed by the 
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liquidation Court. But the first Notification among 
the series which form the subject of this applica¬ 
tion cancelled the license then current. Tout, at 
any rate, is what the Notification purported to do. 
The petitioners aver in their petition that the 
Company had not committed any deiault within 
the intent of the agreement or of the law & that 
the Company is entitled to continue in possession 
of the lands & factory for the full period oi 50 
years, 9 years of which are yet to expire & manu¬ 
facture salt so long as they do not commit any 
breach of the agreement or contravene the law. 
According to the petitioners that is a right guaran¬ 
teed to them by the then Govt, of Travancore under 
the agreement, Ex. F. The present Govt, however 
with a view to carry out a proposed scheme for 
nationalisation of the industry intended taking 
possession of the factory under the purported 
authority of the Notifications sought to be impugned 
in this proceeding. The salt factory was in exis¬ 
tence when the Travancore Salt Act HI (3) of 1088 
was enacted & the law in force when it was esta¬ 
blished was the Travancore Salt Act VII (7) of 1063. 
The petitioner’s case is that Ss. 11 & 14 of Act HI 
(3) of 1088 under which sections these Notifications 
are published do not contemplate any such power 
as Govt, assume to close down a salt factory other 
than their own or to establish one on lands in the 
lawlul possession & occupation of other persons or 
bodies without the consent of the persons or bodies 
in iawful possession. On the other hand Govt.’s 
case is that under the powers vested in them by 
the said sections they can close down 'any* salt 
factory by whomsoever established & if so advised„ 
enter into possession or establish a salt factory of 
their own which in this case can only mean con¬ 
verting the Company’s salt factory into Govt.’s own. 

(3) The principal questions that fall for decision 
m this proceeding are which of these contentions 
should prevail, & assuming the petitioners' conten¬ 
tion to be sound whether this Court can or need 
exercise the jurisdiction invoked to protect the 
rights & interests of the Company by averting the 
threatened wrong. Before these questions ar e dis¬ 
cussed there are certaiu preliminary points to be 
disposed of, but I shall first refer to the several 
Notifications Govt, published in this matter & the 
steps taken by the petitioners to prevent immediate 
Qispossession by Govt, of the Company's salt factory 
from the hands of the Company. 

n ,, (4) T, The . first Notifi cation was published on page 
"*•, , art 1 of the Govt. Gazette dated 13-12-1949. 
That ^ ®tyled a "Draft Notification”, it Is numbered 

o n . d U bears the date 10-12- 
published by Sri V. Kunjukrishnan, Secre- 

th7 he f purport of 11 is that in exercise of 

the powers conferred on Govt, by Ss. 11 4 14 

Apt m (3) of 1088 (as continued 
b y the Administration 4 Application of 

do^ ?f d J? an £?’ 1124) Govt - n °tifies the closing 
the Gape Con >orln General Traffic Co“ 

j 1 established in the lands men- 
* d f scl ‘ibed In the three schedules annexed 
71 th . efl * ct Irom 26th Vrischigom 
th^-clu 1 * 12 ' 1 ? 4 ? * 11181 the ,Ucens es' relating u> 
I™.works' comprised within the factory will 

tw C !^ d . t0 .£ aVe been cancelled with effect from 
that date 4 that the 'salt works' of which tha 
licenses have been cancelled be retained as such 
works within the salt factory. The three schedniPc 

Gazette dated 2(M2-W49 Th\l 
marked Ex, B & it fvA , S**' inis is 

the powers conferred by S exercise of 

Govt have established a salt 

mentioned 4 described in "Sm£l 
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hereby nolified that Govt, are pleased to establish 
a salt factory in the lands mentioned & described 
scheau e glven below - with effect from 31-1- 

i9au. 

Three schedules are appended to it k the first two 
schedules mention & describe the same properties 
as mentioned in the two schedules to Ex. D, while 
Sen. 3 tile C schedule mentions & describes some 
Govt, lands the same as those mentioned in Sch C 
to Ex. B as amended by Ex. C. Soon after the two 
latter Notifications appeared in the Govt. Gazette, 
to be precise, on 8-2-1950 the petitioners sought 
leave to amend their main petition O. P. No. 6 
so as to convert the same into one seeking reliefs 
with respect to actions taken or proposed to be 
taken under them. The prayer made in the appli¬ 
cation for amendment (C. M. P. 230 of 1950) is that 
the reliefs asked for in the main petition be grant¬ 
ed with respect to these fresh Notifications. 

(6) In the mean time in response to the notices 
issued pursuant to the orders the Court passed on 
23-12-1949 on the main application k the subsidiary 
petition M. P. 1813 of 1125 the learned Advocate- 
General had, as mentioned earlier, entered appear¬ 
ance on behalf of the State k opposed both peti¬ 
tions. On 6-2-1950 one of the Assistant Secre¬ 
taries to Govt, filed an affidavit setting out Govt’s 
objections to the two applications k the grounds 
therefor. According to Govt, as the Company is in 
liquidation the petitioners have no iocus standi* to 
file such an application, k in any event the appli¬ 
cation filed without the leave of the winding up 
Court is not maintainable. On the merits the ob¬ 
jection raised is that the provisions of the Salt Act 
invoked in the Notifications confer on Govt, power 
to close down any salt factory by cancelling the 
licence issued for the salt works therein comprised 
k that they have also power to establish a salt 
factory as the second Notification, Ex. E purports 
to do. In other words according to Govt, the two 
notifications impugned are ‘intra vires* the Govt. 
k the general law of the land or the provisions 
of the agreement entered into between the Com¬ 
pany on the one hand k Govt, on the other do not 
stand in the way of Govt’s, exercise of such powers. 
The agreement is k has always been subject to the 
salt laws of the land k no term contained therein 
can affect Govt.’s powers under the Salt Act. Men¬ 
tion has alreadv been made that the Official Liqui¬ 
dator who entered appearance through Counsel did 
not oppose or support the application. 

(7) After these preliminaries the petition came 
up for hearing beiore a Bench consisting of the 
learned Chief Justice k K. S. Govinda Pillai, J.. on 
27-2-1950. On that date the Govt. Pleader appear¬ 
ing for the learned Advocate-General asked for a 
short adjournment. The Court ordered as follows: 

-Adjourned to 2-3-1950. In the meantime tne 
•status quo’ will continue so far as the manu¬ 
facture of salt is concerned, provided the license 
issued to the liquidator has not been cancelled or 

suspended.” .. t 

(8) The understanding would appear to be imi 

during the pendency of this proceeding Govt woma 
take no further action to implement ^ 
impugned Notifications. On the ad J° b ™ ed 
date of hearing the case cam , e . "P be{ °£ 
the same Bench when the petitioners eainedCoun 
sel asked for time & also requested ^ 

be placed before a Single Bench as a single Jud„e 
was under S. 20 .4) (A) (X). Travancore-Cochin 
High Court Act, 1125 competent to hear & d ‘spMe 
of the matter. The Statute provides “ ap KJ! 
to a Bench against the single Judge s decision. T e 
case was therefore directed to be posted before* 
single Judge & was placed before ^ Jgjg? 
thing I had |o do was to d tepose^nhe main 

SonTasS was n'ot^Vby the learned Ad- 


thereto with effect from the 1st Dhanu 1125 (16-12- 
1949.) Four schedules (Sells. A to D) are annexed to 
rhis Notification of which Schs. A. B & C to Ex. A 
Notification k to the petitioners’ application. This 
Notification is also published by Sri V. Kunju- 
krishnan. Secretary to Govt. The petitioners’ 
application O. P. No. 6 of 1125 fiied on 21-12-1949 
1 6-5-1125) makes no reference to the second Notifi¬ 
cation Ex. B. The reliefs claimed are all with 
respect to the first Notification Ex. A. A third 
Notification, Ex. C which is no more than a cor¬ 
rection of the schedules to the second Notification 
was published by the same officer under date 26 - 12 - 
1949 at page 951, Part 1 of the Govt. Gazette, dated 
.*7-12-1949. Its purpose was to omit Sch. C from 
Ex. B Notification k to renumber Sch. D thereto 
as Sch. C. The properties mentioned in Sch. C 
of Ex. B belong to the Company. They were ac¬ 
quired by Govt, for the Company at the latter’s 
cost. The Sch. D properties renumbered as C as 
per the third Notification belong to Govt. k the 
Company have no interest in them. Later Ex. A 
Notification k ex. B as amended by Ex. C were 
cancelled k superseded respectively by Exs. D & E 
Notifications published in the Govt. Gazette dated 
31-1-1950. This proceeding is now primarily con¬ 
cerned with these two latter Notifications. In 
fact the three prior Notifications had to be referred 
to in order to explain how the petitioners’ applica¬ 
tion came to be filed even before Exs. D k E Noti¬ 
fications were published. The latter two Notifica¬ 
tions bear one k the same date ‘viz’, 25-1-1950 k 
they are published by Sri K. G. Menon, Chief Secre¬ 
tary to Govt. The petitioners had in their appli¬ 
cation taken exception to the first Notification ap¬ 
pearing in the name of Sri V. Kunjukrishnan, a 
Secretary to Govt, k stated that legally it cannot 
amount to a Notification by Govt. The primary 
question involves in this proceeding, as stated al¬ 
ready is as to the jurisdiction of Govt, to issue such 
Notifications with respect to a salt factory like 
rhe one we are concerned with here. We have seen 
that the Company had established the salt factory 
at their own cost in the lands let out to them by 
Govt, for a period of 50 years k that the salt 
lactory had come into existence before Act III (3) 
of 1038 was itself enacted. 

(5) It is at this stage convenient to reproduce 
Exs. D k E Notifications here: Ex. D runs thus: 

• In supersession of the Notification No. 1-2/2471/ 
49/D D. dated 10-12-1949, published at page 911 
of Part 1 of the Govt. Gazette, dated 13-12-1949, 
k in exercise of the powers conferred by Ss. 11 & 
14, Travancore Salt Act. Ill (3) of 1088, as con¬ 
tinued in force by the United State of Travan- 
core-Cochin Administration k Application oi 
Laws Act, VI (6) of 1125 Govt, hereby notd> 
that the Cape Comorin General Tra ® c C °"? f 
panv Salt Factory known as the extension Salt 
Factory No*ll established in the lands men¬ 
tioned'& described below will be closed 'R itli effec 
from 31-1-1950. that the licenses relating to tne 
s ill works therein comprised will be deemed to 
haveTeen Cancelled with effect from.that date. 

tmriszjs sk awis 

Two'schediles 3 Se'appended io this NotificaUon k 
the properties described therem are the same as 
those Govt, leased to the Company under the 
agreement dated 7-5-1909. Ex. E Notilication reads 

*''In supersession of Notification dated 1W2-1949 
published at page 929 of Part 1 of J^eGov . 
Gazette dated 20-12-1949 k m exercke of the 
powers conferred by S. 11, Travancore Salt Act 
III (3) 1088, as continued in force by the United 
State of Travancore k Cochin Administration u 
Application of Laws Act VI (6) of 112o, it is 
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vocate-General or the learned Counsel lor the Offi¬ 
cial Liquidator I allowed it. 

( 9 ) Prom the foregoing resume of events that 
lead to this proceeding & that followed its initia¬ 
tion it is clear that the decision of the case on 
the merits must depend upon the true construction 
of the relevant provisions of the Salt Act. That 
is, whether those provisions permit Govt, to dero¬ 
gate from their grant. It may here be mentioned 
that Para. 24 of the agreement contains a provi¬ 
sion as follows: 

“Tile Company doth agree & bind themselves to 
•abide at all times by the provisions of the salt 
regulation which shall be then in force as also 
of all rules framed thereunder & now in force 
as well of those that may be framed & put in 
force from time to time hereafter." 

(10) Paras, 5 & 14 confer a general power on 
Govt, to resume the grant if & when the Company 
fails to discharge any of the obligations under¬ 
taken by them. The other terms of the agreement 
so far as they are relevant for our purposes are 
contained in Paras. 20, 25 & 26 & for a proper 
appreciation of the contentions and the arguments 
advanced at the Bar it would be helpful to extract 
those provisions here: 

“That both the parties to these presents mutually 
covenant & agree that this agreement shall 
remain in force for a period of fifty years from 
the date of these presents & that after such 
period the lands & premises mentioned & des¬ 
cribed in Schs. A & B annexed hereto together 
with all the works thereon shall lapse to & be 
possessed by the Sirkar provided that if on the 
expiration of the said period of fifty years both 
the parties to these presents desire & agree to 
this argeement may be renewed for any further 
period on the terms, covenants & conditions 
herein specified or on any other terms, cove¬ 
nants & conditions as may then be mutually 
agreed to. And provided further that if this 
agreement be not renewed on the expiration of 
the said period of fifty years it shall not be law- 
ful for the Company to manufacture any salt on 
the lands & premises on which under the terms 
? Tesents the company were till that time 
allowed to manufacture salt or to carry on any 

•'Th h P ei <?7r 0 ^ k , S H*J5? r 2 s m u anufact uring salt. 

the» covenant * a & ree that 

P® 1 ™ 1 the Company to be in undis¬ 
puted occupation & enjoyment of the salt facto¬ 
ries put up under the provisionsof the “nrienS 

0VGr the tfKS 

ate their intents & purposes so lone as the Com 
pany observe & perform terms! Sfvenante com 
whi°K S & piovlsions hereinbefore referred’to t: 

TStflSL"** 

pa h ny S £ r thS h shalloon SJtSrtTto^Sral 
“ on ° f t^e Company, having agreed & covenant- 

Sbsl^TL* ^iSh e aS« S ou“ht e to , S 

observed & performed by them g 1 10 Se 

n ,te 

specifically referred to in Ex n 14 are 

the Notification Ex. E refers’ £ ? While 

to S. 16 in more place s one in i; 14 “ f «* 

necessaiy ffSJSSl gW 

ar* ■— "> s “ ■ iMkem«! 


like manner, close any salt factory or portion there¬ 
of, by directing the cancellation of the licences re¬ 
lating to salt works therein comprised. 

Section 14: Sait works for wnich licences have 
been relinquished under S. 9 or cancelled under Ss. 
7, 11, 13, 23. 25 or G5, shall be at the disposal of 
our Govt, who shall determine whether the salt 
works shall be retained within the salt factory or 
not. 

ia) If our Govt, direct that the salt works shall 
be retained within the lactory, the proprietary right 
of other persons therein, it any, shall thereupon 
vest in our Govt., who shall pay the value of such 
proprietary right to the late licensee. In calcula¬ 
ting such value the value of the land as a site 
lor salt manufacture shall not be taken into ac¬ 
count. The Govt, shall, if they admit the existence 
of such proprietary right, tender to the late licensee 
such sum as they consider to represent the value 
thereof, & if the sum tendered is not accepted or 
such proprietary right is not admitted by the Govt, 
they shall refer tne late licencee to a Court of 
competent jurisdiction. In the case of salt works 
i or which licences have been cancelled under Ss. 7, 
11, or 13, the Govt, shall also pay to the late licen¬ 
sees compensation at the rates fixed in S. 16: 

(b) If our Govt, direct that the salt works shall 
not be retained within the factory, they shall ex¬ 
clude them irom the limits thereof, & no payment 
for the value of any proprietary right shall be 
made; but in the case of salt works for which licen¬ 
ces have been cancelled under S. 7, 11, or 13, the 
Govt, shall pay the late licensees compensation at 
the rates fixed in S. 16: 

Provided that no compensation under this section 
shall be payable, if it is excluded by express stipu¬ 
lation in the conditions of the license. 

Section 16: The compensation payable under 
S. 14 to a licensee shall be at the rate of eight 
chuckrams for every maund of salt on the aver- 

?« e J?Ki a u Ut *l an , nuaUy from the salt works 
to which the licence cancelled relates. Such 

™!2? C / haU calculated . la) in the case of salt 
^° f more than five > ,ears ' standing, on their 
J le _ ld . d . unn S th e five years immediately preceding 

thl ° f f the , canceUa tion of licence, & (b) in 
the case of salt works of less than five years* 

yleia aurin ‘ the portoa 
ofsi" 1In the “ cmd 

1S use d. in the most unqualified terms * 
that the provision enacted by that sentence 

wo'ks a Sm? n ° f ‘Sie/ncef y relaung dl tTSt 

force The enrn^ ^ “! (3) of 1088 cama into 
& contendPrtte d w Adv0cate ’ General went further 

dora s 14 th W en M salt factory was 50 close d 
Of Govt ®? tlre factor y at the disposal 

“ss r ssffis 

they liked" Th^S , p “ s '; sslon & deal with it £ 

bHi? £S e °lrs e v scls 

has not thrown much light on fhic^o 6 “Bdment 
question. The view appfSi to {2*,W ct of 1110 
it in their own good timf Jfecord^L^n c f n pay 
Advocate-General such nuiSPSfJ 0 l . he learne d 
tion precedent to the nok ,. a condl - 

or to Govt, entering into posseSon tftte “Sd 
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down factory to establish a salt factory of their 
own or lor any other purpose. 

(13) In answer to the above what the petitioners* 
learned Counsel contended was that the meaning 
of the word “any** occurring in the second sen¬ 
tence of S. 11 is restricted by the context in which 
it occurs. Tne argument was that as the first sen¬ 
tence in S. 11 speaks of a specified class of salt 
factories or rather it authorises Govt, to establish 
salt lactones in their own land or in land belong¬ 
ing to others with the consent ol those others the 
authority which the second sentence corners on 
Govt, is with respect to such Govt, established salt 
factories & not to salt factories which form the 
private property of other persons or bodies as 
the salt factory in question. For this reliance 
was placed on what is called the 'ejusdem generis* 
rule according to which general words have a 
meaning attributed to them less comprehensive 
than they would otherwise bear, by reason of parti¬ 
cular words preceding them. It was further 
contended that S. 14 had not the etlect of leaving 
the salt factory as such at Govt.'s, disposal when 
a licence was cancelled or relinquished A that all 
the relerence in that section a the succeeding 
sections conferring authority on Govt, to take 
possession or to deal with was to "salt works" A 
••salt works'* alone A not to "salt factories.” The 
learned Counsel also did not agree to tne conten¬ 
tion urged on behalf of Govt, that compensation 
need only be paid after possession was taken by 
Govt. Before dealing with all these matters 
certain preliminary points have to be disposed of 
A I now proceed to discuss them. 

(14) The learned Advocate-General raised cer¬ 
tain preliminary objections to the maintainability 
of the petitioners’ application. It was urged that 
in view ol tiie liquidation proceeding pending be¬ 
fore the Nagercoil District Court that Court was 
the proper forum to entertain the application A* 
not this Court. Alternatively it was argued that 
this application filed without the sanction ol tne 
winding up Court cannot be maintained. I may 
at once state that in my view these objections are 
untenable. What the petitioners have invoked is 
the extraordinary jurisdiction vested in this Court 
as a Court of record A whether this Court ulti¬ 
mately grants the reliefs asked for or not the 
Jurisdiction invoked is one which this Court alone 
has A not the Company Court, When the appli¬ 
cation was filed on 21-12-1949 there was no statu¬ 
tory provision investing this Court with jurisdic¬ 
tion to issue writs of the kind asked lor, but wuthin 
two days of it the Travancore-Cochin High Couro 
Act 1125, became law A S. 18 (2) of that Act enacts 
that the High Court shall have power throughout 
the territories of the Travancore-Cochin State o 
issue to any person or authority, including m 
appropriates cases Govt, directions, orders, 0 r wm> 
in the nature of mandamus, prohibition, quo- 
warranto and certiorari.’ S. 8 of the ^ct provides 
that all proceedings commenced prior to tne com 
ing into force of this Act in ^e existing High 

Court . shall be continued & d «P*“ d *“ 

the High Court as if they had commenced in the 

High Court after the coming into [ 0T ™ ect f 0 n 
There is therefore no ment in the ^objection. 

(15) As for the second that the pro.eeding c. 
not be maintained without the sanction of the 
liquidation Court the provisions rehed on were S*. 
210 A 245 Travancore Companies Act, correspond 
ing to Sections 171 A 202 respectively of the Indian 
Companies Act. These sections have in my new 
no bearing on the present proceeding. The former 
section only says that when a winding up order 
has been made or a provisional liquidator has b.cn 
appointed to suit or other legal proceeding shall 
be proceeded with or commenced against the Com¬ 
pany except by leave of the Court, A subject to 
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such terms as the Court may impose. Here there 
is no proceeding against the Company A the 
section cannot therefore obviously apply, s. 245 
only provides that re-hearings ol A appeals from 
any order or decisions made or given in the matter 
oi the winding up of a company by the Court may 
oe had in the same manner and subject to the 
same conditions in and subject to which appeals 
may be had lroin any order or decision of the 
same Court in cases within its ordinary jurisdic¬ 
tion. This only shows that when the winding up 
Court passed an order in relation to winding up 
or allied matters there shall be an appeal to 
the Court from which appeals ordinarly lie from 
that Court. The two orders of the winding up 
Court dated respectively 13-1-1950 A 27-2-195U pro¬ 
duced belore me do not fall within the purview 
of the orders contemplated by the section. The 
first order related only to the terms on which the 
contractor was allowed to manufacture salt and 
apparently nobody had any complaint about it. 
Tne second order refers to the present proceeding 
A only gave further directions concerning manu¬ 
facture of salt pending disposal of this proceeding. 
No other order of the winding up Court was 
brought to my notice nor am I able to appreciate 
how matters which are sought to be made the 
subject of such extraordinary writs as 'ceriorari 
A prohibition’ can be adjudicated upon by the 
winding up Court so that the aggrieved party 
may prefer an appeal to this Court. It is settled 
law mat any aggrieved party has the right to move 
the High Court for writs of the kind asked for 
in this proceeding. 'Reference may in this con¬ 
nection be usefully made to pages 325 to 327 ol 
Thoms and Beliefs Leading Cases in Constitu¬ 
tional Law. (Edn. VII) where with reference to 
decided cases it is explained that a party aggrieved, 
as distinguished from a person who is a stranger, 
has, as a matter of justice A right, the right to 
move the High Court if he suffers from usurpation 
of jurisdiction by another tribunal.' It was not 
disputed that though the Company is in liquida¬ 
tion the share-holders are persons aggrieved by 
the Notification sought to be impugned & the 
action proposed to be taken thereunder. The 
Official Liquidator is. as noticed already, made a 
counter-petitioner to the proceeding. The state- 
inent in the petitioners' application that in spite 
^ requests made to him to protect the interests 
of the Company he has not moved in the mattei. 
ins not even been attempted to be controverted. I 
Sould therefore, as stated earlier, hold that the 
prehminary objections are without merit & over- 

rU ( 16 t ) h A m further point that a writ of ' cert ‘°™. rl 
cannot be issued ’to correct executive or atoinis- 
trative acts of Govt.’ was mentioned by the learMd 
Advocate-General during the course of bjs aigu 
ment. However that was not advanced as on ab 
solute proposition. It was conceded that the pro¬ 
position had its limitations. It is more con¬ 
venient to advert to this aspect after the case 

discussed on the merits. . the 

( 17 ) I must now refer to certain acumen 

learned Counsel for the petitioners advanced ba-eh 

on various Articles of the ^°" s n t i i i tu ! lf 0 order 
several rules of the AlaptaUon this 

1950. Though arguments from both sid^ & 

branch of the case covered a v y ^ may say 
though several questions were rai ed - s ' olved during 
so, most of them got themselv “ , cted discus- 
the course of the interesting & P £UCh ^ those 
sion we had at the Bar. Ar gum 1 Union List, 

based on Arts. 246, 29o & Sch. 7, • Legis- 

Entry No. 58 that after 26-1-195I the’g* « 

lature or the State Govt, have lu g ded in the 
diction to deal with sabjectsjn ultimately. 
Union List were virtually abanaoneu 
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Other provisions in the Constitution & the Adap¬ 
tation of Laws Order to be referred to presently 
keep the existing laws alive: I shall therefore con¬ 
fine myself to such points that survived the dis¬ 
cussion at the Bar. At the same time it may be 
mentioned that the argument raised at the earlier 
stages was that though the two impugned Notifi¬ 
cations bear the date 25-1-1950 as they were pub¬ 
lished in the Govt. Gazette only on 31-1-1950 alter 
the Constitution of India had come into force they 
are ineffective or of no avail as Notifications issued 
under the Travancore Salt Act. It was even urged 
that the Salt Act (Travancore) had itself become 
a dead letter. 

(18) To advert to the points that survived the 
discussion at the Bar my impression is that there 
are only two such points. One is that though R. 
22 of the Adaptation of Laws Order continue to 
vest in the Govt, of Travancore-Cochin State the 
power to issue Notifications under S. 11 or 14, 
Travancore Salt Act notwithstanding the entry in 
Item 58 of the Union List, the authority invoked 
in the concerned Notification is the Travancore- 
Cochin Administration & Application of Laws Act 
1125 & not the Adaptation of Laws Order 1950 
issued by the President of the Republic of India 
on 26-1-1950. This does not appear to me to be 
a serious or substantial objection. In the first 
place if it be a flaw it is one which is cured by, or 
can easily be cured under R. 24. Adaptation of 
Laws Order, 1950. Secondly, under Art 372 (1) of 
the Constitution of India, all existing laws & their 
adaptations shall continue in force until altered 
or repealed or amended by a competent Legisla¬ 
ture or other competent body. So the Travancore- 
Cochin Adaptation & Application of Laws Act, 1125 
is still good law as an existing (State) law. The 
term 'existing law' is defined by Art. 366 (10) as 
meaning any law, ordinance, order, bye-law Rule 
or Regulation passed or made before the com¬ 
mencement of the Constitution of India by any 
Legislature, authority or persons having power to 
make such law, ordinance, order, bye-law rule or re- 
gulation. R. 2 (1) (e) of the Adaptation of Laws 
order defines that existing law "means an existing 
Central law, existing Provincial law or existing 
State law. 1 Cl. (d), Sub-R. 1, R. 2, so far as re- 
* \ S J* at€S that " ‘ existin S State Law* means an 
Act Ordinance, or other Legislative Enactment by 
whatever name called which immediately before 

™ a ,n^. ted . da L WaS w a law in an fndian State 
comsponiUng to the whole or any party of a Part 

mv . . . These provisions therefore in 

my view give sufficient authority for the Govt 

o° ° r ^r iD State t0 lssue Notifications; 

ordeis, etc., as they were doing before At anv 

rate on 31-1-1950 there was no legal impediment 

MiiS publlsh such Notifications & the 

omission to refer expressly to the Adaotatlnn nf 

valid "in ^ der these Notifications in- 

vana if -they are otherwise valid 

JhaLm was next argued that ’ assuming these 
Notifications were ‘intra vires' the Govt , S 

powers vested in them Ss. H & U Salt Act thev 

« f er .V e B dered ‘ vold b y re ason of their SlaMon 

under any law authorising such ta£g p( Sion 

at* ‘he law provide" *£?££ 
pensatlon for the property taken possession nf nr 
acquired & either fixes he amountTSe comnen 

SSer° r in S Sh the 6 prlnc,ples °n which 4 the 

uuurner in which the compensation Is determined 


or given. The argument of the learned Counsel 
lor the petitioners is that since S. 72, Salt Act. 
provides mat Notifications issued by Govt, under 
the authority of the Act shall have the force of 
law & shall be read as part of the Act, in so far 
as these Notifications do not satisfy the require¬ 
ments of Art. 31 (2) of the Constitution they are 
useiess to enable Govt, to take possession of or 
acquire the salt factory in question. It was urged 
Arc. 13 i2i rendered the Notifications void. r ihe 
argument is founded on an assumption that the 
Notifications represent the laws authorising the 
taking possession of or the acquisition of the pro¬ 
perty concerned. The assumption is in my view 
unsound. ‘The Notifications are not the laws which 
authorise Govt, the taking possession of or ac¬ 
quiring a salt factory.’ Tne law invoked by Govt, 
in that behalf is the Salt Act. -The Notifications 
are only the orders issued by the executive Govt, 
in exercise of powers they claim as vested in tnem 
under the Act.* If the Sait Act confers on Govt, 
the powers they claim even if it contains no 
provisions as contemplated by Art. 31 12), they are 
saved by Cl. 5 la) of Art. 32 which provides that 
nothing in Cl. (2) shall affect the provisions of 
any existing laws other than a law to which the 
provisions of Cl. (6) apply. Obviously Cl. 6 has 
no application here. In the view I take that Noti¬ 
fications are not the laws under which the sait 
factory is sought to be taken possession of or ac¬ 
quired the argument based on the two articles of 
tn e Constitution now referred to ceases to have 
any force. 

(20) Now we come to the construction or inter¬ 
pretation of the relevant sections of the Salt Act. 
This is by far the most important question in the 
case. These sections, already quoted earlier in 
this order, are not quite easy to construe. I am free 
to confess that my mind wavered a good deal with 
regard to the arguments for & against the cons¬ 
truction I have ultimately accepted. My conclusion 
is that in publishing Exs. D & E Notifications im¬ 
pugned here. Govt, assume a power which seems 

FS? t0 . be beyond the Provisions of the Act. The 
Notifications (Exs. D & E) are in my view ultra 

whft n he , The question the Court is not 
what the Legislature meant, but what its language 
means, i.e.. what the statute has said that it meant. 

CaS 1 S , 0{ doubt it is always considered to be 
safe rule to give the 'benefit of such doubt to the 
subject, especially when the power sought to be 
exercised restricts the normal rights of the sub¬ 
ject in relation to his person or property' No 
doubt the position of a person who lS accepted 
iJ" der a fl scal statute is different from 
Sven f thP m d n i n t ary member of the Public, but having 
SS" I think hL my bes , 1 * most careful atten- 
settled nS? c . onsi f, t€ntl y with certain well 
. f construction of Statutes the con- 

thf Sfficffifv h« m K t0 is the correct one - Perhaps 
me aimculty lias been created bv Act 3 of 1088 

the^oVit S UW< !? k ^ definition different from 

of 1063 Thp d SSSL Ule e , arller enactment. Act 7 
1 definition given to "Salt-work" in 


^l-rHer Act has now'Terms"beeS 
/'('I Til AC A AnvT aT - I. ' . .. ... Works now be- 


comes a part of a bigger unit, "the salt factory " 
tofs as in other respects the Travancore Sail 
f oll ° we( f the lead the Madras Salt Act 

come clear, what is said there d be ' 

factory" have been substitutedfor tK Z " salt 
work" in the existing law& th «St W( L rds salt 
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non that there are no “salt works'* within the 
meaning ot the Act in the salt factory in question 
& that there!ore no question of any licences relat¬ 
ing to salt works being canceUed, or of ordering salt 
works being retained within the salt factory or 
not, or of closing down the salt factory by can¬ 
celling licences relating to salt works would arise 
with respect to a factory like the one before me 
in tins case. When the whole sait factory is regis¬ 
tered as one unit I find it difficult to apply the 
provisions of S. 11 or those in S. 14 to such a 
salt factory. Ex. F, the licence shows that we 
have only such a salt factory here. Be that as it 
may. 1 shall now refer to the main points relied 
on by the learned Counsel for the petitioners in 
support of his argument that the Notifications im¬ 
pugned are 'ultra vires’ the Govt. 

(21) The most important argument adduced by 
Counsel was that the 'ejusdem generis' rule should 
be applied in interpreting the word "any" occur¬ 
ring in the second sentence of S. 11. We have 
seen the first sentence of that section enacts a 
provision for establishing Govt, salt factories on 
their own land or in the land of other people 
with their consent. The second sentence enacts 
that the Govt, may by Notification close any salt 
factory or portion thereof’ by cancelling the licen¬ 
ses relating to salt-works. The argument is ihat 
specific words referring to the particular type or 
class of salt factories referred to in the first sen¬ 
tence & which preceds the second sentence where¬ 
in the word *anv’ occurs must control the meaning 
of that word. A large number of authorities were 
cited in support of this contention. In Stroud’s 
Judicial Dictionary. Edn. 2. pp. 92 to 93. it is said. 
*anv’ is a word which excludes limitations or quali¬ 
fications, but that its generality may be restricted 
by the subject-matter or the context. Among 
the several instances cited there of the word 'any 
being given a meaning limited by its context ot 
the subject-matter a few may be quoted nere. 
•Thus, 'Any action’, S. 36. Co. Co. Act. 1&>6. 
meant any Co. Co. Action (Re Copp. <1881) 6 
Q. B. D. 607: 50 L. J. Q B. 233. So, under R. 
295. Bankry R. 1870. any Creditor might oppooe 
registration of resolutions; but that meant anj 
creditor who had previously proved his debt < Ex 
parte Bagster (1884), o3 L J Ch 124. 24 Ch D 
477: Cp. Wells v. Greenhill’, (1822) 5 B and Aid 
869). So. ‘any other Person. - in R. 3.■ Ord. 4., 
p s C means, by the context, any Officer of a 
- deito? corpora,™ r well v Eden; 

, 1887) 18 QBD 588: d 6 L J Q B 446. 56 L T 6-0. 
o= W R 511). and by a context 'any person ma> 
?nenn any etaible person (''Tobacco Pipe Makers 
v Wo^rofle (1825) 7 B and C 838; Vf. Metrop 
Bd. Works v. Lond. and N. W. Ry/, (JJJJ) 49 
L J Ch 355: 14 Ch D 521. So. under RomMy s 
\ ct 52 G. 3. c. 101. "any two or more persons to 
present a petition, means persons having an m- 
S (Re Bedford Charity. (1819) 2 Swanst. 518). 
•Vf R. v. Comptroller of Patents, mi. • • •••••• 

■ A local Harbour Act which tapped « penalty 
on ‘any person - who placed articles on 

rr S p p r • "Is 

S' K .W a. •» 

af , e was held inapplicable to P^ a -y P r ^ 
K over which there was no public right of 
way\ - Harrod v. Worship’, (1861) 30 L J M C 16d. 

) 2 f) The’Jinstances will support the contention 
of the learned counsel for the pe (t oners. In 
Craies on ‘Statute Law - (Edn. 4) at P-M5 it b-jn 
stated that where there are general words follow 
ing particular & specific words, the general ..ords 
must be confined to things of the same kind s.> 
those specified. The discussion on page 48 Max- 


A. 1. It 


weil's Interpretation of Statutes, (Edn. 9) & that on 
pp. o36 to 342 are also in favour of the petitioners’ 
contention. A passage occurring on page 337 is 
particularly instructive. It reads: “But the 

general word which follows particular & specific 
words of the same nature as itself takes its mean¬ 
ing irom them, & is presumed to be restricted 
to the same genus as those words. In other words, 
n is to oe read as comprehending only things of the 
same kind as those designated oy them, unless, of 
course, there is something to show that a wider 
sense was intended. “Salt factories established by 
Govt, form a particular category among the gene¬ 
rality oi salt factories & as the first sentence of 
the section refers to the particular category of 
salt factories established by Govt, the reference to 
*any' salt factory in the subsequent sentence must 
according to the learned Counsel for the peti¬ 
tioners necessarily refer to salt factories of the 
specified ciass, i.e., salt factories established by 
Govt. 

(23) In 'Bharat National Bank v. B'nagwan 
Singh', AIR (30) 1943 Lah 140, it was held as 
loilows: The rule of 'ejusdem generis' applies as 
much to associated words in one sentence as to 
terms or phrases appearing in parts of the same 
section or in different sections in the same 
cnapter. Accordingly it was held that the ex¬ 
pression "determination of any question" in the 
second sentence of S. 2 (2), Civil P. C., (Act V (5) 
of 1908i is used 'ejusdem generis* with the phrase 
'conclusively determines “etc., in the first. (See 
page 143.) In another case referred to at the 
Bar 'Jagat Chandra v. Province of Bombay', 51 
Bom L R 997, the contention raised by the learned 
Advocate-General of Bombay that the expression 
“any premises" occurring in S. 6 (1), Bombay Land 
Requisition Act, 1948 should be given its full & 
unrestricted meaning was held to be untenable by 
the Court. The reason given was that the word 
“premises" being defined in the Act in understand¬ 
ing the section where that word is used theudefi- 
nition of the word must be substituted in its place. 
The reason assigned makes this case not of much 
help to the petitioners. 

(24) In my view the petitioners’ contention that 
the word ’any - must be given a restricted sense is 
entitled to weight & has to be accepted particu¬ 
larly so when there are other reasons for giving 
a limited scope to the second sentence of S. 11. 
The effect of giving a full & unrestricted meaning 
to the word ‘any - in that sentence would in my 
opinion as the sequel would show lead to anoma- 

* 01 ?25) Another rule of constniction which lends 
support to the contention that the second sentence 
of S 11 refers to salt factories established by 
Govt.’ is that normally every section of an Act 

would deal with a distinct subject. B^/mallest 
Dictionary speaks of a section as ^smallest 
numbered sub-division of a statute, Code text¬ 
book, etc., which contains a distinct subject (See 

Frin 3 Vol III P 3032.) When the first sentence 
deals with the es?ablishmentof Govt. 
it is rot unreasonable to think that_ thei • • <? 
down referred to in the second sentence refers to 
salt factories established by Govt A section y 
contain more than one enactment as S. UdWj| 
Reading the section as a whole & if ^ 

note -power to establish & close factories be 
any pointer to interpretation I ttiink it 
heiri the second sentence relates to tne ciosu>b 

down of salt factories est ^ i ^ ed If b ’ h t e le P ^lat U re 
enacted by the first sentence If the d 

had intended otherwise my vtew^is that Uies *0^ 
sentence would have been the subject 
pendent substantive section gen- 

tencew^m to iSSSfUt the compensation 
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contemplated therein is to make good the loss 
sustained by the premature cancellation of the 
license & not for the loss or deprivation of title 
to the salt factory. That can be true only if the 
factory is owned by a person other than the 
licensee, say Govt. This view gains strength from 
Ss. 14, 15 & 16. The first part of S. 14 states 
that salt-works for which licenses have been 
relinquished under S. 9 or cancelled under Ss. 7, 
11, 13, 23, 24, or. 65 shall be at the disposal of 
Govt, who shall determine whether the salt¬ 
works shall be retained within the salt factory 
or not. By a relinquishment or cancellation of a 
license what is left at the disposal of Govt, is 
only the salt-works’* & not the salt factory. What 
would happen to the rest of the salt factory when 
the salt works happen to fall at Govt.'s disposal 
As noticed earlier salt-works & salt factory are 
differently defined by the statute. S. 3 Ci. (j) 
states: 

“Sait factory” includes any place used or intended 
to be used for the manufacture of salt, or for 
the storage or keeping of the same pending pay¬ 
ment of duty, & all embankments channels, re- 
serviors, lands, buildings & waste places, situated 
within the limits thereof as defined from time 
to time by our Govt, by Notification in the 
Gazette.” 

(27) Cl. (k) defines “Salt-work” & that definition 
reads thus: 

“Salt work” means any defined area within a salt 
factory which is used for the manufacture of 
salt & which is separately registered as such 
in the Sirkar accounts.” 

“Salt work” therefore is a smaller unit included 
in the bigger one the ‘Salt Factory.” Even where 
there are several licensees in a salt factory & all 
the licenses are cancelled or relinquished it is only 
those parts which constitute the salt works that 
would fall at the disposal of Govt. & not the rest 
of the factory which as the definition would in¬ 
dicate includes buildings, waste lands, etc., which 
would not form part of the land used for manu¬ 
facture of salt & separately registered as such in 
Govt, accounts. There is no provision anywhere In 
the Act that by cancellation or relinquishment of 
a license the salt factory as such would vest in or 
even be at the disposal of Govt. The learned 
Advocate-General wanted to counter this position 
by stating the words “salt-works” in S. 14 or 
allied sections mean the same thing as “salt 
"salt works” are terms defined in the 
Act & it is settled rule of interpretation of Statutes 

word or a term Is defined in an Act 
the definition must be substituted for the word or 
*™ de j^ cd wherever it occurs in the Act. When 
both terms occur not only In the same section but 
in the same sentence it is difficult to hold that 
“* r . e . 15 repugnancy in the subject or context In 
applying these definitions in interpreting the 
meaning of those sentences or SE^when 

P ^L of 14 states toat Govt, shall de- 
te ,^, ine whether the salt-works shall be retained 
225 or not, how cTn a cS 

acrept the argument that the term "salt-works" In 
thfc pan Of the section, or that term S to open 

factory? 0 * 1 the 5ame 88 “toe salt 

(28) Again S. 14 (a) states that: 

If Govt, directed that the sal^work should hp 
retained within the factory, the pSjSetaK 
right of other persons therein, if any P shah 
thereupon vest In our Govt, who shall pay the 

E£ee°" SUCh Pr ° prietary rlght 10 late 

8?^SL b ? th occur toe same sentence. 
P^Pfletary right that vests In Govt. & which 

to be-purchased by them, Is the proprie¬ 
ty right In. the "salt-works'’ & not in the "salt 


factory. I also find it difficult to accept the 
learned Aavocate-General's argument that the 
word "therein”, occurring in the first sentence of 
S. 14 (a) refers to the salt factory & not to the 
salt-works. The provision to pay the value of the 
proprietary right of other persons in the salt-works 
to the licensee comes to my mind as a corollary to 
S. 10 & the proviso thereto. The second sentence 
of S. 14 (a> which reads: "in calculating such 
value, the value of tne land as a site lor salt 
manufacture shall not be taken into account,” 
was relied upon to suggest that it is the factory 
that vests in Govt. & whose purchase is provided 
lor in tne section. But it was mentioned during 
the course of the argument before me that licenses 
are issued to persons who opened iheir own salt 
pans on lands taken on lease or mortgage or 
otherwise. There is in my view therefore no diffi¬ 
culty to reconcile that sentence with the remain¬ 
ing part of the section or with the construction 
wnicn I have sought to give to the relevant 
sections of the Act. The impression I have formed 
on reading the two Travancore Sait Acts, Act VII 
(7) of 1063 & Act III (3) of 1088 & other relevant 
literature relating to salt manufacture in Travan¬ 
core confirms the statement made at the Bar that 
a person may hold a license to manufacture salt 
on land belonging 10 the another. Whatever that 
be the view I have taken of the meaning t inter¬ 
pretation of S. 11 no question of paying the 
licensee the value of the land can arise when a 
salt factory is closed down under that section. 

(29) Section 14 (b) also uses the two terms “salt 
factory” & “salt-works” in one & the same sen¬ 
tence. S. 15 makes it clear chat what is leit at the 
disposal of Govt, by relinquishment or cancellation 
ot the license is only the “salt-works.” The provi¬ 
sions in Ss. 14 & 16 to fix compensation also relate 
only to fix the value of the salt-works & not of 
the salt factory. If the Legislature intended that 
by a cancellation or relinquishment of a license 
to manufacture salt the entire salt factory should 
be at the disposal of Govt, the omission to state 
that the factory shall be at tile disposal of Govt, 
or the omission to refer to the proprietary right 
of the owner of the factory is difficulty to explain. 
If S. 11 or S. 14 has the meaning or the effect me 
learned Advocate-General seeks to put on them & 
il Govt, needed such powers as are claimed on their 
behalf the legislature would have expressed those 
mutters in unambiguous terms. No statute would 
easily be construed as depriving the subject of nis 
rights unless the language is clear in that behalf. 
Throughout, the Salt Act makes a distinction bet¬ 
ween a “salt factory” & a salt-work & when the 
Statute states that “salt-works” shall be at the 
disposal of Govt, or it shall vest in them or that 
its value shall be paid in the prescribed manner 
it is difficult for me to hold that these provisions 
reier to a ‘ salt factory.” Reference to a part can 
in my view under no circumstances be held to be 
a reierence to the whole. Nor can a person or 
authority take possession of the whole in the name 
of a part or portion. In these circumstances I 
feel constrained to hold that Ex. D Notification 
closing down the Cape Comorin General Traffic 
Co., Salt Factory known as the Extension Salt 
Factory No. 11 is 'ultra vires’ the powers vested 
In Govt, under S. 11 & 14, Salt Act. it follows 
from that that the cancellation of the license is 
also without Jurisdiction. Without offending well- 
known rules of construction these sections cannot 
In my view be held to lend themselves to the 
construction the learned Advocate-General seeks 
to put on them. To accept that construction 
would in my opinion lead to ano^ous resulS rt 
may well be the Legislature did not wSt Oowf 
to be clotned with authority to ride rough shod 
over solemn undertakings' "with to®. <8 
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it may perhaps be a case of the Legislature failing 
to achieve its purpose or even a case of ‘casus 
omissus’, a possible explanation I have attempted 
to give elsewhere in this order. 

(30) Equally invalid is in my opinion the Noti¬ 
fication Ex. E establishing a salt factory in the 
lands in the possession A* occupation of the Com¬ 
pany. The first part oi S. 11 states Govt, may 
by Notification, establish a salt factory in any land 
which is the property of the Govt, or other land 
m which tne owner thereof shall permit the esta¬ 
blishment of a salt factory. The Company has 
under the terms of the agreement the right to re¬ 
tain possession of the properties comprised therein 
with all their improvements thereon for a further 
period of 9 years & admittedly they have not com¬ 
mitted any breach of the agreement so as 
to entitle Govt, to resume possession. When the 
first Notification is ‘ultra vires' even the sait works 
not to speak of the bigger unit the salt lactory, 
does not legally come to be at the disposal of 
Govt. k to my mind so long as the agreement sub¬ 
sists it cannot be said that A & B Schedule lands 
which Govt, leased to the Company for a specified 
period of 50 years can be treated as Govt, property 
so as to entitle them to establish a salt factory 
in those lands now. Obviously the Company has 
not given any consent for Govt, to establish a salt 
lactory in these lands. S. 11 cannot therefore 
enable Govt, to establish a salt factory in these 
lands now. 

(31) The logical effect of these conclusions is 
that with respect to Salt Factories, as the one in 
question established by private owners under agree¬ 
ment with Govt., rights k obligations of both*the 
contracting parties are primarily those prescribed 
A* provided in the agreement. A reference to Ex. 
F. the agreement in this case, would show that it 
is a self-contained document providing for all 
eventualities. Before legislation on the lines of 
Madras Act IV (4) of 1889 was undertaken in 
Travancore this agreement incorporates into it 
many of the provisions which then found a place 
in that Act k which later on were practically 
bodily adopted in Travancore by Act III (3) of 
1088.* In lact para. 24 of the agreement would 
seem to have been introduced more by way 
of abundant caution than by any other considera¬ 
tion. Far be it from me to suggest that that 
clause is without effect, or was introduced without 
purpose. As I understand the provisions of the 
Salt Act, if Govt, so desire to acquire the Com¬ 
pany’s right to remain in possession of their 
salt‘factory for the unexpircd portion of the lease, 
Govt will have to fall back upon the provisions of 
the Land Acquisition Act & Ss. 11 & 14 would in my 
opinion be poor substitutes for them. 

(32) It is now time to consider whether in an 
the circumstances of the case all or any of the 
writs applied for in this case should be directed 
be issued by this Court to the first counter-peti¬ 
tioner before me, the Govt, of Travancore-Cocmn 
State. Before that is done I desire f 

passing reference to one of the points 
posed until now. Earlier in this order I mentioned 
that the contending parties are not agreed as \ 
when the compensation mentioned in thef secon 
sentence of S. 11 should be paid That ^ nten ^ 
has been read several times in this oidtr k t 

read it once again runs: hprp 

“Subject to the payment of compensation as Jje - 

inafter provided, our Govt. may. in manner. 

close any salt factor}’, or portion thcu°f. b> 

directing the cancellation of the licenses 

ing to salt works therein comprised. 

(33) The view pressed on me by the learned Ad¬ 
vocate-General is that compensation need only be 
paid or even tendered after Govt, assume posses¬ 
sion of the salt factory k the lands appertaining 
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thereto. The question did not receive much 
serious argument at the Bar, but the opposite 
view does not to my mind appear to be untenable 
The section does not say, subject to the liability 
for payment of compensation as hereinafter pro- 
vided, but states “subject to the payment of com¬ 
pensation as hereafter provided/’ Tne expression 
“as hereinafter provided” refers to Ss. 14 & 16 
which only provide the mode or the basis of fixing 
the compensation k not the time of payment. The 
expression “subject to the payment of compensar 
lion*’ is one peculiar or special to S. 11 when com¬ 
pared to Ss. 7, 9, 23, 25 or 65, which are the other 
sections the operation of which may entitle a 
licensee to obtain compensation. To my mind the 
opening words of S. 15 "pending the disposal of 
salt-works under S. 14” lend support to the peti¬ 
tioners’ contention that payment should orecede 
the closing down of, the sait factory. Fixation k 
payment of compensation involve performance of 
functions of a judicial character. A decision on 
evidence by the authority concerned is implicit m 
that provision. That would be a good reason to 
attract the application of the law relating to the 
issue of a ‘writ’ of ‘certiorari.’ However in view 
of the conclusions I have arrived at about other 
questions involved in the case it is unnecessary to 
express any final opinion when payment of com¬ 
pensation should be made. 

(34) The only question now left over is whether 
all or any of the writs applied for by the peti¬ 
tioners should be granted in this case. The prayer 
portion of the application is as follows: 

1. That the said Notification No. 1. 2./2471/49/- 
DD, dated 10-12-1949 be quashed; (This prayer 
has been made to refer to Exs. D k E Notifica- 

tions.) # 

2 . that all steps directed to close the salt factory 

be prohibited; , , .. 

3 . that the Govt, k their officers particularly the 
counter-petitioners 2 & 3 be directed not to enter 
upon or take possession of the schedule lands 
& not to obstruct the manufacture of salt there¬ 
in by the 4th counter-petitioner k his lessees; 

4. that the Govt, k counter-petitioners 2 k 3 be 
directed to restore the lands k the factory 
if in the meanwhile they take possession there- 

5°That Govt, be ordered to issue licenses as be¬ 
fore for the manufacture of salt; k 
6 that such other orders as this Honourable 
Court deems fit for protecting the petitioners k 
others be issued. 

While disposing of the preliminary objections 
raised by the learned Advocate-General I men- 
tioned that it was argued on behalf of the State 
that no writ of certiorari' can be issued against tne 
Govt, of a State with respect to their executive 
or administrative acts & that at the same time 
it was admitted that the rule has its toiitations. 
One of such limitations tile learned Advocate 
General himself pointed out was a. case where the 

action of the executive Govt, is uItra '‘ res 
powers. To me it appears that in view of ttw ex 
press provision in S. 18 (2) of the T avancore 
Cochin High Court Act. 1125 that ‘he High Court 
shall have power throughout the territories of the 
Travancore-Cochin State to issue o any person , 
authority, •including in appropriate cases Gov • 
(italics (herein inverted commas) are me), 
directions, orders or writs of Jh* natu * 
of •mandamus prohibition, Quo-warranto « 

certiorari’, it is unnecessary t0 fcjSsh 

at one time was a moot question. The Engi 
Common Law rule limiting the power of the HJJ 
Court to issue a writ of ceitioiari or 1 
to prevent excess of jurisdiction by s d i 

Courts need I think no 1 ° n e er „ (1 b ®/° 1 jT t I r vI D tlon 
Court. No more appropriate cases of interven 
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by this Court against the actions of Govt, can, 
in my opinion, be found than when such actions 
are ‘ultra vires/ Such intervention is in my view 
essential to safeguard “the rule of law." That *ne 
word “Court" has obtained a very extended mean¬ 
ing in the matter of the exercise of the High 
Court’s jurisdiction to issue prerogative writs in 
well-known. Dr. C. K. Allen’s 'Law k Orders* 
{ 1947) pp. 86 & 87 & pp. 282 & 283 of Constitutional 
Law by Wade & Philips may usefully be referred 
to here. The discussion in these books would show 
that even under the English Common Law where 
executive or administrative sections of Govt, are 
in'excess of jurisdiction, to grant a writ of ‘certio¬ 
rari’ is considered to be a legitimate remedy. The 
following quotation from the second book named 
seem to be opposite: 

“Two decisions of the Court of Appeal illustrate 
the working of these orders ((certiorari & pro¬ 
hibition.) They both arose out of housing 
schemes prepared in terms which were not 
authorised by the Housing Act, 1925. In 'The 
King v. Minister of Health*, Ex parte, Davis. 
(1929) 1 KB. 619, a property owner in the area 
affected by the proposed scheme successfully 
applied for a writ of prohibition to prevent the 
Minister proceeding to consider the scheme with 
a view to confirmation. The scheme contained 
provisions ‘ultra vires' the Housing Act &, there¬ 
fore, it was not within the jurisdiction of the 
Minister to confirm it. The Act only contem¬ 
plated the submission to the Minister cf 'intra 
vires’ schemes for confirmation. 

“In the second case, ‘The King v. Minister of 
Health’; Ex parte ‘Yaffe’, (1930) 2 K. B. 98. the 
scheme had been confirmed by the Minister, 
after modification by him. Th e writ of prohibi¬ 
tion was, therefore, of no avail. But the appli¬ 
cant applied for a writ of certiorari to review 
the Minister’s decision. In this he was success¬ 
ful in the Court of Appeal. Although the Hous¬ 
ing Act provided that the Minister’s order when 
made should have statutory effect as if enacted 
in the Act, it was held that this did not prevent 
the validity of the order being enquired into by 
the Court. The Act only contemplated orders 
having statutory effect, if the scheme presented 
had been drawn up in strict compliance with its 
terms: ‘Minister of Health v. The King’, Ex 
parte 'Yaffe', (1931) AC 494. The principle was 
however, confirmed that, while the provision 
makes the Minister’s order speak as if it were 
contained in the Act, the Act in which it is con¬ 
tained is the Act which empowers the making of 
0r uu V \l therefore, the order as made conflicts 
with the Act, it will have to give way to the 


A passage Swift, J., quotes in his judgment in to 
second case referred to In the above extract Iron 
an earlier decision may also usefully be quote* 
here. In ‘The King v. Minister of Health’. E* 
™ ee ; < 1930 > 2 K B 98 at pp. 117 & lie 
the learned Judge makes the following quotatloi 
from the case of ‘Rex v. Inhabitants in Glamor 
ganshire', (1700) 1 Ld. Raym. 580: 

“This Court will examine the proceedings of al 
Jurisdictions enacted by Act of Parliament. Anc 
if they, under pretence of such Act proceed 
encroach jurisdiction to themselves greater toai 
the Act warrants, this Court will send a certlo 
rari to them, to have their proceedings returnee 
here; to the end that this Court may see tha 
they keep themselves within their jurisdiction; a 
if they exceed it, to restrain them/' 

No doubt the decision Swift, J., gave in the cas- 
aid not prevail, but his view of the Court’s Juris 
diction to intervene to appropriate cases reflect* 
m the quotation he cited with approval was no 
disapproved by the House of Lords. 


(35) My conclusion that the Notifications in 
question are in truth no Notifications under the 
Act, but they are something which have without 
jurisdiction obtained semblance of such Notifica¬ 
tions renders the writ of certiorari asked for by the 
petitioners a legitimate remedy & I would accord¬ 
ingly direct that the purported Notifications be 
removed into this Court to be quashed. As further 
steps remain to be taken pursuant to the Notifi¬ 
cations I think it also necessary to issue a writ 
prohibiting Govt, from taking any further action 
by way of implementing the said Notifications or 
from entering upon or taking possession of the 
lands described in Sells. A & B of those Notifica¬ 
tions or the salt factory established thereon by 
the Company, k that will be my order in this 
matter. 

1 36) As for the remaining prayers that further 
directions or a writ of 'mandamus' calling upon 
Govt, to renew the license I do not find my way 
to accede to them. The Company is under liqui¬ 
dation k manufacture of salt was stopped as per 
orders of the winding up Court. That Court no 
doubt passed that order in view of Ex. D Notifi¬ 
cation cancelling the license. The effect of the 
order I pass now is to declare that cancellation 
invalid. However, it is for the winding up Court 
to decide what further steps should be taken to 
implement it. The share-holders who feel 
aggrieved by all that has happened will of course be 
free to move that Court to do the needful. 

(37) In the result I allow the petition to the 
extent indicated above k direct the two writs men¬ 
tioned, 'certiorari k prohibition’ be issued to 
Counter-petitioner I before me, the Govt, of Trar 
vancore-Cochin State as prayed for in the peti¬ 
tioners' application. No other order or direction 
is in my view called for. Nor is it necessary to 
issue any writ or give any directions to counter¬ 
petitioners 2 & 3 who are mere agents or servants 
of counter-petitioner 1, the State. The Notifica¬ 
tions are issued by Govt, k all actions taken or 
proposed to be taken pursuant thereto would 
necessarily be in their name k under their 
direction. 

(38) The petition substantially succeeds & the 
petitioners will be entitled to their costs from 
Counter-petitioner 1, the Govt, of Travancore- 
Cochin State. Advocate’s fee Rs. 100/-. Ordered 
accordingly. 

V B.B. Order accordingly . 


(C. N. 6) 
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Muhamathu Kunju, Appellant v. Muham - 
mathu Kunju and others, Respondents. 

A. S. No. 83 of 1123, D/- 11-7-1951. 

(a) T. P. Act (1882), S. 128 — Suit on 
hypothecation against father alone — Before 
suit property gifted in favour of sons — Sons 
held to be universal donees — Decree against 
father — Pending execution father dying — 
Creditor decree-holder whether can execute 
decree against donees — Civil P. C. (1908), 
S. 52. 

Where a donor mokes a gift of his property 
in favour of his children be/ore the suit filed 
against him by his creditor to enforce a hypo¬ 
thecation, assigning the children are universal 

•?v es ’. .u d J cree passed gainst the donor 
without the donees on record cannot bind them 
and cannot be executed against them. If devo- 
lution of interest and the consequent transfer 

tim^of t t L ha ?n en t0 *?*? place dtirin 0 life- 
th? 6 N«£-m e ? bI<90r and x f person on whom 
the liability has got fastened is also to be matte 
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liable or the decree is otherwise to bind him, 
the suit must be instituted against him as well. 
The creditor cannot, therefore, seek to proceed 
against the properties in the hands of the do- 
nees in the execution of his decree to which 
they are not parties. (Paras 12, 18) 

Though by their personal law the donees are 
the legal heirs of the deceased donor by reason 
of his death pending the execution proceeding 
his estate does not devolve on them. They have 
no status as legal representatives any more 
than an ordinary transferee of the judgment- 
debtor would have had that status. The credi¬ 
tor's right against the donees cannot be any 
the higher because under their personal law 
they happen to be the legal heirs of the deceas¬ 
ed donor judgment-debtor. Hence , the credi¬ 
tor decree-holder cannot have any relief against 
the donees or the properties in their hands by 
proceeding in execution. 12 Cal 458; 26 All 447 
(FB). Rel on.; AIR 1930 Cal 762; AIR 1938 
Mad 684 Ref. (Paras 13, 18) 

The right of a creditor to follow the proper¬ 
ties in the hands of a universal donee is a right 
which has to be exercised by a suit. That right 
cannot be exercised merely by levying execu¬ 
tion against the properties in theii hands under 
a judgment obtained against the donor; AIR 
1930 Oudh 270; AIR 1927 Rang 273; A I R.1936 
Cal 67, Expl. (Para 18) 

Anno. : C. P. C., S. 52, N. 10, Pt. 6, T. P. 
Act, S. 128, N. 5. 

(b) Civil P. C. (1908), S. 48 — Amendment 
of execution application beyond 12 years from 
decree. 

The Court's discretion to amend a pending 
execution application after twelve years had 
elapsed from the passing of the decree is, no 
doubt, a discretion to be exercised very care¬ 
fully and very sparingly. But if the circumst¬ 
ances of a case demand it the Courts are not 
powerless to allow suitable amendments to be 
made in order to enable the decree-holder to 
proceed further with the execution. AIR 1040 
Mad 19; A I R 1947 Mad 216, Rel. on. (Para 7) 

Anno. : C. P. C., S. 48, N. 7, Pt. 8. 

T. K. Narayana Pillai, for Appellant; T N. 
Subramania Iyer, Advocate-General , for Res¬ 
pondents. 

Cases referred to : .. 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

C04) 2G All 447 : (1 All L Jour 65 FB) (Pr 13 
(’79) 4 Cal 897 : (4 Cal L R 193) (Pr 14) 

(’86) 12 Cal 458 /cn _ 

(’30) AIR (17) 1930 Cal 762 : (58 Cal 170) 


(’35) AIR (22) 1935 Cal 713 
370) 

(’36) AIR (23) 1936 Cal 67 

HOC \ 

(’37. AIR (24) 1937 Cal 226: (172 Ind Cas 

121 ) 1 ' 
(’38) AIR (25) 1938 Mad 684: (182 Ind Cas 


(159 Ind Cas 
(Pr 17) 
(166 Ind Cas 
(Pr 17) 


333) 


(Pr 14) 


(’40) AIR (27) 1940 Mad 19 : 1939 MWN 988 

(Prs 8, 9) 

(’47) AIR (34) 1947 Mad 216: (ILR (1947) 

Mad 525) « ( ? rS ’, 9 ’ c l?! 

(’30) AIR (17) 1930 Oudh 270: (o Luck 684) 

(rrs ID, *0/ 

(’27) AIR (14) 1927 Rang 273: (5 Rang^W 

(1827) 3 Russ 130 at p. 136: (38 ER 525) 

(Pr 14) 


- This is a decree-holder's appeal, 

in O. S. No. 89 of 1101 on the file of the Dis¬ 
trict Court, Alleppey, the appellant obtained 
a money decree against one Mytheen Kunju on 
foot of a hypothecation bond. Though the suit 
was to enforce a hypothecation an attachment 
before judgment was taken out by the appellant 
of certain immoveable properties on the foot¬ 
ing they belonged to the defendant. Imme¬ 
diately the defendant’s children (four in num¬ 
ber) came forward with a claim in C. M. P. 
No. 5529 of 1101 that the attached properties 
were not liable to be proceeded against for 
any debt the defendant might owe, in that 
they (the claimants) had obtained full title to 
and possession of those properties under a re¬ 
gistered ’udampady’ dated 22-8-1100 and that 
the defendant had no subsisting interest there¬ 
to. That claim petition was allowed to lie 
over until after the passing of the decree which 
took place on 14-3-1103. It is this decree which 
is now under execution. 

(2) Soon after the decree was passed, to be 
precise, on 18-6-1103 the appellant filed an 
execution application in E. P. No. 279 of 1103 
for bringing the hypotheca and the properties 
attached before judgment to sale. The claim 
was enquired into after this petition came and 
on 20-6-1104 the Court passed an order allow¬ 
ing it. The appellant then filed O S. No. 36 of 
1105 before the lower Court to set aside that 
order and for a declaration that the ‘udampady’ 
or partition arrangement on which the claim¬ 
ants rested their title and possession was 
executed in fraud of creditors. The lower 
Court allowed the suit and set aside the order 
passed on the claim petition. That decision was 
given on 1-2-1110. The contesting defendants 
to the suit viz., the claimants preferred an 
appeal against it before the High Court of 
Travancore in A. S. No. 366 of 1110. 


(3) Meanwhile E. P. No. 279 of 1103 hap¬ 
pened to be dismissed and Mytheen Kunju, the 
ludgment-debtor, died not long afterwards. A 
'resh execution petition was filed on 2-6-1110 
mpleading the four claimants as legal repre¬ 
sentatives of the deceased and in that appli¬ 
cation it was prayed that the properties at- 
:ached before judgment may be brought to 
sale. The claim order had, as noticed, been set 
aside on 1-2-1110. It would appear that the 
lypotheca was sold pursuant to the prior exe¬ 
cution petition and purchased by the decree- 
holder himself but that proved to be of no 
avail to him as the judgment-debtor's title^ to 
he property was itself challenged in other 
aroceedings. We are, however, not here con¬ 
cerned with that sale or the crop of litigation 
which it gave rise to. The second execution 
application was dismissed on 14-7-1110 and the 
lext one wherefrom the present appeal ar, *® s 
ivas filed only on 8-6-1117. (E. P. 89 °* 111')• 
rhat purported to be a continuation of E. r. 
Mo. 279 of 1103 and though it was opposed as 
:ime-barred, the Court allowed the decree- 
holder’s prayer to treat it as one to revive tn 
lirst application. It is not very clear to our 
minds how that could have been done when 
another application had intervenedl and tnai 
was dismissed for want of prosecution. Ho 
ever it is common ground now that the ora 
allowing the last execution petition E. V. no. 
B9 of 1117 to be treated as a contmuahon ot 
E P. No. 279 of 1103 has become final, lne 
decree-holder's prayer in this 1last 
is to bring the properties attached before judg 
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ment to sale. A new party was also impleaded 
in it on the ground that he has obtained some 
interest in the attached properties under the 
judgment-debtor’s children, the other counter- 
petitioners to the application. 

(4) The appeal preferred against the decree 
the lower Court passed in O. S. No. 36 of 1105 
was pending when the question how far E. P. 
No. 89 of 1117 can be treated as a continuation 
of the prior application was being agitated 
before the execution Court. The High Court 
pronounced its judgment in the appeal on 
3-1-1118 and by that the lower Court’s deci¬ 
sion setting aside the claim order was reversed. 
The parties now became relegated to the posi¬ 
tion they were on 26-6-11U4 when the execu¬ 
tion Court allowed the claim order. The deci¬ 
sion of the High Court made it impossible 
for the decree-holder to proceed against the 
attached properties on the footing that there 
was a pending attachment. The question 
whether he could do it on any other basis is 
the principal question to be decided in the 
appeal. But we must first state how that ques¬ 
tion is brought up for decision. 


(5) The effect of the High Court’s decision 
allowing the appeal (A. S. No. 366 of 1110) 
was that there ceased to be any attachment of 
the properties the decree-holder wanted to 
proceed against. On the date of the High Court 
pronounced its judgment very nearly fifteen 
years had elapsed since the decree in O. S. 
No. 89 of 1101 was passed and a fresh execu¬ 
tion application was in view of the twelve 
years’ rule altogether out of the question. 
Though the High Court allowed the appeal and 
thus upheld the title the judgment-debtor’s 
children claimed in the properties, the learned 
Judges who decided the case had expressed 
m their judgment the view that as universal 
donees of the properties of their father they 
were liable for his debts. It was found that 
there were not sufficient materials in the case 
to make out the partition arrangement the 
father made with the children was a fraudulent 
transfer and hence void. All the same it is 
seen stated in the judgment that even without 
a displacement of the title the appellants 
derived from their father they had amiability 

l°^'t C ? rge J heir f at , her ’ s debts - « mentioned 
before, as universal donees. Taking advantage 
of these observations the decree-holder filed 

i?i9 P mn all °1 • be£ ? re the execu ‘ion Court on 
31-12-1120 seeking to amend E. P. 89 by intro¬ 
ducing a prayer for fresh attachment of the 
very same properties he had got attached 
before judgment. An alternative prayer was 
also made that he may be allowed to sell the 
properties without attachment. The Court 
repelled both the prayers and dismissed the 
application for amendment. - As it was no 
longer open to the decree-holder to seek to 
proceed with the relief asked for in the execu- 
^petition viz., sale of the properties attached 

Sfi nptiHnnT 111 that 7 as also ^missed when 

fh°aTo^S der h3S bF0Ught thiS ^ 

(6) The main question is whether the amend- 
ment applied for should have been allowed 

whn K ’ Na I a> ; an , a Pil lai, the learned counsel 
who appeared before us on behalf of the 

decree-holder, did not contend that without the 
amendment any useful purpose would be 

trE P ro <* edin g with the execution, 
unless the amendment is permitted to be made 


he did not want the execution petition to be 
restored to the file. It was also conceded that 
the prayer made in the amendment application 
to permit the decree-holder to sell the proper¬ 
ties without fresh attachment was not proper. 
What Counsel pressed for was that an amend¬ 
ment so as to enable the introduction of a 
prayer for fresh attachment should be allowed 
by this Court. 

(7) The learned Judge in the Court below 
turned down that prayer in the following 
terms: 

"The next question is whether the prayer for 
attaching the properties which is made 12 
years after the date of the decree can be 
allowed. It is really a new prayer which, is 
not contained in any of the existing peti¬ 
tions, which merely pray for the sale of the 
properties on the assumption that there is a 
subsisting attachment. The prayer for attach¬ 
ment of properties which is made after the 
lapse of 12 years is not legally sustainable. 
There is also no decree against defendants 
2 to 5.” 


We are afraid if the decision of the appeal 
is to rest solely on the question whether the 
lower Court should have allowed the amend¬ 
ment we would have found it difficult to 
sustain the order.. No doubt the Courts’ dis¬ 
cretion to amend a pending execution applica¬ 
tion after twelve years had elapsed from the 
passing of the decree is a discretion to be exer¬ 
cised very carefully and very sparingly. But 
in circumstances similar to the present Courts 
have not felt powerless to allow suitable 
amendments to be made in order to enable the 
decree-holder to proceed further with the execu¬ 
tion. Here the necessity for the amendment 
arose on account of the decision the High Court 
gave raising a pending attachment long alter 
the execution application was filed. 

(3) In ‘Jhorama v. Latchanna Dora’, AIR 
(27) 1940 Mad 19, King and Krishnaswami 
Ayyangar JJ. had a case before them where the 
facts are strikingly similar to the present. In 
that case by an order in a previous appeal the 
High Court held an attachment to be illegal 
as the properties attached happened to be un¬ 
enfranchised service inams. A prayer for fresh 
attachment in a pending execution application 
was however allowed to be introduced by wav 
of amendment twelve years after the passing of 
the decree when the character of the property 
changed and it became attachable. The decision 
states that decided cases have laid down the 
very salutary rule that ordinarily an amend¬ 
ment should not be allowed which would have 
the etrect of depriving the respondent of putting 
loi ward the plea of limitation, but that they 
do not say that in special circumstances the 
court is powerless to order such amendments, 
it was held that in that case the circumstances 
were so exceptional as to justify the amend¬ 
ment proposed. In our opinion the same is 
the case here. 


(9) The comments Mr. Justice Patanjoli 
Sastri made about that case in a subsequent 
decision of the Madras High Court wheiethe 
question of amending an execution application 

»h er H^rI Ve years ^ elapsed from the date of 
the decree was elaborately discussed and « 

th?h V »Mf' en re ?, ardin S Court's powers in 

In th5 “ubsej.enf.a"”'VeS® here ' 

Venkata NarasUi'^l 
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the following observations regarding the case 
above-named occur ‘on page 223’ of the report: 

“We find nothing ooposed to this view in 
‘1939 MWN 983: AIK 1940 Mad 19, to 
which also our attention was called. The 
decree-holder in that case did not seek to add 
fresh items of property to those included in 
his previous application for execution but 
only to add a prayer for attachment of some 
of those items which, having been released 
from attachment as unenfranchised service 
inams not liable to attachment, had since 
been enfranchised and thus become liable to 
be attached. The previous application which 
was filed during the subsistence of the prior 
attachment had asked for the sale of those 
properties, and all that the decree-holder 
subsequently required was that they should 
be re-attached before they were brought to 
sale, as the previous attachment had been 
set aside.” 

(10) In our opinion the learned Judge in 
the Court below, took a very narrow view about 
the Court's powers to amend an execution 
application when a fresh application would be 
barred under the twelve years’ rule. However 
questions more fundamental to the case than 
this were raised before us and as we have after 
careful consideration came to the conclusion 
that the decree-holder cannot seek to proceed 
against these properties in the hands of the 
children of the deceased judgment-debtor in 
proceeding in execution, our decision that there 
was no serious impediment for the amendment 
being allowed serves the decree-holder no use¬ 
ful purpose. All the same we thought it proper 
to make it clear that we cannot agree with 
the decision of the Court below on the ground 
on which it is based and that we cannot accept 
the very strenuous argument the learned 
counsel for the respondents urged before us to 
sustain it. All the decisions brought to our 
notice on this aspect of the case are referred to 
and reviewed in ‘AIR (34) 1947 Mad 216. 

(11) Besides the propriety involved in per¬ 
mitting the amendment asked for, two other- 
questions were also raised before us. The first 
among them was whether the decree-holder can 
seek to proceed against the properties the 
judgment-debtor's children got from him during 
his life-time so long as the order allowing their 
claim remains not set aside. In allowing the 
claim against the attachment the learned Dis¬ 
trict Judge, before whom the matter came up 
for disposal, passed his order in the following 


^Ex* S 1 ‘Udampady* shows that the defendant 
has gifted the properties to the claimants 
even before the date of the present suit The 
claim is therefore allowed and the attachment 
raised. No order for costs.” 

It was contended that though the High Comi 
had expressed views to the effect that the pr • 
perties in the hands of the donees will be L ia R!® 
as the gift comprised the entire assess of *h 
defendant, the terms of the above order pre¬ 
clude the decree-holder from seeking to attach 
the properties over again. The argument as 
that the partition arrangement was virtually 
treated as a gift even by this order and that 
since it was treated as an impediment to attach 
those properties the execution Court cannot go 
behind that order now and allow execution to 
proceed against them as if nothing had nap- 
pened before. The decree-holder’s answer was 
the attachment before judgment was effected 
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as if the properties belonged to the judgment- 
debtor and that the eflect of the order on the 
claim petition and its subsequent afhrmation 
by the High Court in A. S. No. 366 of 1110 was 
only that as the properties did not belong to 
the judgment-debtor the title having validly 
passed to the donees, the decree-holder can¬ 
not proceed against them as properties belong¬ 
ing to the judgment-debtor. It was contended 
that the prior proceeding was no bar to execu¬ 
tion being taken out as against those properties 
as belong to the donees themselves and that 
the previous order was no impediment in the 
way of the Court permitting execution to be 
taken out with a view to give effect to the 
principle underlying S. 128, Transfer of Pro¬ 
perty Act, referred to in the judgment of the 
High Court in A. S. No. 366 of 1110. That sec¬ 
tion has enacted that where a gift consists of 
the donor's whole property, the donee is per¬ 
sonally liable for the debts due by and liabili¬ 
ties of the donor at the time of the gift to the 
extent of the property comprised therein. In 
the view we take on the next question raised 
by the respondent’s learned counsel, it is un¬ 
necessary to decide which of these rival conten¬ 
tions should be accepted. We shall for our pre¬ 
sent purpose assume, without deciding, that the 
claim order or the decision of the High Court 
in the subsequent suit to set it aside is no bar 
to the present claim to proceed against the 
properties sought to be re-attached provided, 
the condition precedent for the exercise of the 
right such as that the donees are universal 
donees and that they have properties in their 
hands not duly applied for payment of the 
donor’s debts are satisfied. As on the question 
of amendment after the twelve years’ period 
prescribed for execution was over, even if we 
were to decide this question on the lines of 
the above assumption it will not be of any 
assistance to the appellant here. As indicated 
earlier our decision on the third point arising in 
the case is going to be against the appellant 
and that must mark the end of his case to 
execute the present decree against these pro¬ 
perties. 

(12) That point is, assuming the respondents 
are uifcersal donees, a decree passed against 
the donor without the donees on record cannot 
bind them and cannot be executed against 
them. We have noticed that the partition ar¬ 
rangement was in 1100 and that the suit which 
resulted in the decree under execution was in¬ 
stituted only in 1101. The donor was the sole 
defendant in that case and his legal heirs, ine 
present respondents came on the record as ms 
legal representatives in the execution applica¬ 
tion filed in the case in 1110. Their title to the 
properties sought to be proceeded against dia 
not result from, nor was it consequent U 1 » 
the death of the defendant. They got the pr - 
perties under the partition arrangement oil uu 
and their independent title was upheld by the 
Court in 1104 when the donor was alive That 
position was maintained by the High 
decision in A. S. 366 of 1110. The Civil 
dure Code makes provision as to what a aec!^ 
holder should do to realise his debt when the 
judgment-debtor dies before the decree ^ 

satisfied. (Section 50). The> Code also Piovides 
the mode of relief obtainable against the leg^ 
representative when the obliger happens to die 
before the suit. (S. 52). Order XXII makes 
provision for the procedure to be adopted m 
case of devolution of interest by death, insol 


Muhamatho KoNJU v. Mohamuathu Kuxju (Koshi J .) Travancore.Cochin 27 


1952 

vency, transfer etc., while the suit is pending. 
These form part of the procedural law, but if 
devolution of interest and the consequent 
transfer of liability happen to take place during 
the life-time of the obligor it looks fairly clear 
that if the person on whom the liability has got 
fastened is also to be made liable or the decree 
is otherwise to bind him, the suit must be in¬ 
stituted against him as well. A suit on a lease 
where there is an assignment of the lease-hold 
interest or a suit on mortgage when there has 
been a subsequent mortgage or an assignment 
of the equity of redemption are familiar in¬ 
stances where this principle is often invoked. 
It is difficult to comprehend how a decree ob¬ 
tained against the donor alone in a suit in¬ 
stituted after the gift can be enforced against 
the donees or can be said to be binding on them 
as well. If we understood the learned counsel 
for the appellant aright, as an abstract propo¬ 
sition of law, he did not dispute this position. 
He conceded that there may be cases in which 
the donee if he were made a party might suc¬ 
ceed in showing that the debt was a bogus one 
or that it was duly discharged even before the 
gift came into being. His contention, however, 
was that there were no such circumstances in 
this case and to give effect to the above rule 
hero will be to press technical considerations 
in such a way as to work injustice. We regret 
we cannot accede to the argument. If we were 
to accept it, it would really be an instance of 
hard cases tending to make bad law. 

(13) It is unthinkable how a decree can be 
executed against a person or persons who are 
not bound by it. No doubt, S. 47, C. P. C. 
directs that all questions arising between the 
parties to the suit or their representatives shall 
be determined by the Court executing the 
decree and the word ‘representative’ is wider 
in its connotation than the words ‘legal repre¬ 
sentative’. Section 47, however, does not con¬ 
fer any right of proceeding in execution against 
persons who are not judgment-debtors them¬ 
selves. The right of proceeding in execution 
against persons other than judgment-debtors is 
conferred by S. 50, Civil Procedure Code. Sub¬ 
section (1), Section 50 provides that where a 
judgment-debtor dies before the decree is 
fully satisfied, the decree-holder may apply to 
the Court which passed it to execute the same 
against the legal representatives of the 
deceased; and sub-s. ( 2 ) limits the extent of 
the liability of the legal representatives. The 
respondents are certainly not judgment-debtors 
nor are they legal representatives of the judg¬ 
ment-debtor so far as properties sought to be 
proceeded against are concerned. As noticed 
earlier they obtained title to the properties 
sought to be re-attached long before the judg- 
ment-debtor died, or before the suit itself was 
instituted They no doubt are persons, or form 
some of the persons, on whom the estate of 
tne judgment-debtor would have devolved had 
he died without disposing of his assets by deed 
inter vivos. They are not representatives of 
the judgment-debtor within the meaning of 
Section 47 because the decree does not bind 
their interest in the properties. Nor are they the 
legal representatives of the judgment-debtor, as 
•defined under the Code, or under S. 50 for pur¬ 
poses of execution. Section 2 ( 11 ) states 
inter alia’ that “legal representative” means a 
person who in law represents the estate of a 
deceased person and includes any person who 
intermeddles with the estate of the deceased. 


Though by their personal law the respondents 
are the legal heirs of the deceased judgment- 
debtor by reason of his death his estate did 
not devolve on them. They have no status as 
legal rep*-'sentatives any more than an ordinary 
transferee of the judgment-debtor would have 
had that status. The liability which the 
decree-holder contends the respondents have, is 
one which would have arisen even if the donees 
were absolute strangers. The decree-holder’s 
right against the present donees cannot be any 
the higher because under their personal law 
they happen to be the legal heirs of the deceased 
judgment-debtor. These propositions would 
seem to be elementary or common-place and if 
authorities be needed reference may be made 
to the decisions in ‘Kameshar Pershad v. Run 
Bahadur Singh’, 12 Cal 458 and ‘Gulzari Lai 
v. Madho Ram’, 26 All 447 (FBI. A purchaser 
of the judgment-debtor’s interest who so far as 
such interest is concerned is bound by the 
decree will be the representative for the pur¬ 
pose of execution but not otherwise. That 
means the purchase must be after the decree 
or at least after the suit in which the decree is 
passed is brought. 

(14) The appellant’s learned counsel has not 
been able to invite our attention to any decided 
case or other authorities which run counter to 
the views expressed aoove. Some cases to which 
he drew our attention will presently be referred 
to, but before we proceed to do that we con¬ 
sider it helpful to refer to certain cases which 
support our view. In ‘Joy Chandra v. Satis 
Chandra’, AIR (17) 1930 Cal 762, the question 
arose whether the right of a creditor to follow 
the assets in the hands of a legatee is a right 
which has to be exercised by a suit, or whether 
it can be exercised merely by levying execution 
against the assets in the hands of the legatee 
under a decree obtained against the legal re¬ 
presentative. In that case a decree was passed 
for surrender of certain properties during the 
life-time of the person in possession, but mesne 
profits were assessed only after his death with 
his legal representatives alone on the record. 
He, the defendant, had bequeathed the proper¬ 
ties sought to be proceeded against for realisa¬ 
tion of the mesne profits so determined to the 
‘shebaits’ of a certain idol. The question that 
arose foi? decision was whether the execution- 
creditor can proceed against the properties in 
the possession of the idol in execution of the 
decree passed against the administrators i.e. f 
the legal representatives of the deceased de¬ 
fendant. The decision was that the property in 
the hands of the legatees can be proceeded 
against only by means of a fresh suit. It is 
instructive to read here what Sir George Ran¬ 
kin, C. J. t who passed the judgment in that 
case said there. 

“The present question however is not merely 
whether the creditor can follow the assets in 
the hands of the legatee but whether he can 
do so by the simple process of levying exe- 
tion under a decree against the executors or 
in this case, the administrators. It is reason¬ 
ably clear to me that that he cannot do. As 
‘Lord Eldon pointed out in the case to which 

L haV .V^ fe f™ d ’/ Gill ? spIe v - Alexander’, 3 
Russel CC 130 at p. 136, the legatee cannot 

^?,n d 6XCep i by a sult ^ is not pos¬ 
sible upon a judgment against the legal re- 

L r hf,!L nt £ tlVe t0 p , ro f eed t0 attach property 
which has years before been parted with to 

a specific legatee. The matter was considered 
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there was that the wrong procedure adopted 
by the donee to get the execution Court’s order 
vacated eventually brought about that result 
(10) Another case cited by the appellant’s 
Counsel was that reported in ‘S.R.M.M.R.M. 
Chettiar Firm v. Teo E.E. San’, AIR (14) 1927 
Rang 273. The only point decided there was 
that where one of the legal representatives, who 
was a legatee under the will left by the deceas¬ 
ed debtor was in possession of certain house 
property attached in execution of a personal 
decree against the executors, and was not made 
a party to the suit as a legatee, the title of the 
legatee should be decided in execution proceed¬ 
ings before removing attachment on the ground 
of his possession, and a separate suit was not 
necessary. We do not know how that case helps 
the appellant, but it may be added that there 
the legatee was a party defendant to the suit 
and that ultimately the Court found the trans¬ 
fer he claimed to have from the executors was 
not really a ‘bona fide* one. Here in this case 
the claim the donees made was upheld by the 
execution Court when the judgment-debtor 
was alive. 


in the case of an alienee in the case of 
‘Greeder Chunder Ghose v. Mackintosh’, 4 Cal 
897. The language in the older Code of the 
section which corresponds to S. 52 was some¬ 
what different from what it is now and the 
alterations were apparently made in conse¬ 
quence of the observations made by Mr. 
Pontifex. J. in this very case where he 
pointed out that under that section it was 
intended to confine the procedure to oro- 
perty remaining in the possession of the legal 
representative, leaving the creditors to follow 
property improperly alienated by the legal 
representative by a separate suit, ’if one con¬ 
siders the language of S. 52 of the Code and 
if one considers the machinery provided 
thereunder by R. 58 onwards of O. 21, Civil 
P. C., it is clear to my mind that the right 
of a creditor to follow the assets in the hands 
of a legatee is a right which has to be exer¬ 
cised by a suit. It cannot possibly be exer¬ 
cised merely by levying execution against the 
assets in the hands of the legatee under a 
judgment against the legal representative.” 
What is true of a legatee must *a fortiori’ be 
true of a donee. Another case we would refer 
here is a decision by Horwill J. in ‘Thiagaraja 
v. Narayanaswami’, AIR (25) 1938 Mad 684. 
It is enough for our present purpose to quote 
a short passage from that decision which 
reads thus: 

“It (S. 52, C. P. C.) does not give the credi¬ 
tor a right to proceed against property which 
is no longer in the hands of the judgment- 
debtor. To proceed against a transferee he 
must therefore establish his equitable right to 
do so in a separate suit.” 

(15) Now we shall proceed to refer to the 
decisions relied on by the learned counsel for 
the appellants. Much store was laid by him on 
a decision of the Oudh Chief Court in 'Rugghu 
Singh v. Dy. Comr., Sitapur’, AIR (17) 1930 
Oudh 270. The facts in that case resemble the 
facts here except with regard to one matter. 
There the gift was made while the suit in which 
the decree under execution was passed was 
pending, it was however a money suit and 
nothing would seem to have depended upon the 
above circumstance. After the defendant died 
execution was taken out by attaching the pro¬ 
perty in the hands of the donee who^was tne 
only son of the defendant. The donee s objec¬ 
tion to the attachment was not upheld by tne 
execution Court and he instituted a suit to set 
aside that order. All the three Courts viz the 
Court of the Subordinate Judge which tried the 
suit, the Court of the Additiona District Judge 
which heard the appeal from the trial Courts 
decision and the Chief Court which heard the 
second appeal held that the donee s remedy was 
to take the execution Court’s order in appeal 
and not to institute a regular suit to vacate it. 
In fact that was the principal point which the 
Chief Court decided and as correctly noted m 
the head-note the other points decided were 
only that a point abandoned before a lower 
appellate Court, though a point of law- cannot 
be raised in second appeal and that Section 1-8, 
Transfer of Property Act applies equally to a 
Muhammadan donee. The effect of the decision 
no doubt was to make the property in the hands 
of the donee liable to be proceeded against lor 
a decree obtained during the donors life-time 
without the donee being made a party to it. 
But we cannot regard the Chief Court having 
decided the case that way. All that happened 


(17) The third and the last case, the learned 
Counsel for the appellant referred to on this 
branch of the case was a decision of the Cal¬ 
cutta High Court reported in ‘Bhujendra Nath 
Biswas v. Sushamoyee Basu*, AIR (23) 1936 
Cal 67. There a rent decree obtained against 
certain female limited owners was allowed to 
be executed against properties in the hands of 
the reversioners to whom the last surviving 
female owner had relinquished her whole inte¬ 
rests on an undertaking by them that they 
would discharge all her debts. There the trans¬ 
fer of interest or relinquishment took place 
after the decree so that the decree was one 
binding on all subsequent transferees. The 
learned Judges (Guha and Bartley, JJ.) also 
placed reliance on the express undertaking the 
transferees had made with transferor to dis¬ 
charge all her debts including the particular 
decree debt. It was not open to the reversioners 
there to question the validity or the binding 
character of the decree. On the facts and cir¬ 
cumstances of the particular case it was thought 
it unnecessary to drive the decree-holder to a 
fresh suit to realise or recover the fruits of the 
decree already passed. That case cannot certain¬ 
ly be extended beyond its own facts. However 
it is interesting to mention here that on the 
same facts and between the same parties in an 
earlier execution case another Division Bench 
(Nasim Ali and Henderson, JJ.) had held that 
the decree-holder must institute a, fresh suit 
against the persons to whom the last oz tne 
female owners had relinquished all her inte¬ 
rests in her father’s properties. See Sudiha- 
moyee v. Bhujendra 9 , AIR (22) 1935 Cal 713. 
As* a result of this decision the decree-holder 
instituted a regular suit and she obtained a 
decree. That case is reported m Su^amoyee 
v. Bhujendra Nath’, AIR (24) 1937 Cal 226. 

(13) Our decision on the third and last poin 
in the case discussed above is that the decre - 
holder cannot seek to proceed against tne pro¬ 
perties in the hands of the respondents in tne 
execution of the present decree to which they 
are not parties. No Court will allow an amend 
ment which would ultimately prove to be pur 
poseless. It is clear from what we have said 
above that the decree-holder cannot have an> 
relief against the respondents or the properties 
in their hands by proceeding in execution, ine 
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rieht of a creditor to follow the properties in 
he hands of a universal donee is a right which 
has to be exercised by a suit. We came across 
several cases in the books where sui's were 
brought against a donor and the donee together 
or against the donee alone after the donor had 
died The right which a creditor has against a 
universal donee cannot be exercised merely by 
evving execution against the properties in their 
lands under a judgment obtained against the 
Jonor. The only case where a decree was sought 
to be executed against a universal donee who 
was not a party to the creditor’s suit was in 
•AIR (17) 1930 Oudh 270’ already referred to 
and if we may say so the execution creditors’ 
success there was by mere chance. The case did 
not go up to the Chief Court for a decision on 
the merits. 

(19) The present is really a hard case, but 
we cannot allow that to influence our decision. 
The respondents put forward their claim im¬ 
mediately the attachment before judgment was 
taken out in 1101 and all that the appellant 
had to do to get relief against them or the pro¬ 
perties in their hands as well was to make them 
party defendants to the suit; instead he went 
on an entirely wrong track and has ultimately 
landed himself in the predicament he finds him¬ 
self now. All the money and labour spent 
during the twenty five years the parties were 
in Court have proved to be in vain. There was 
also a substantial sum due under the decree. 

(20) The appeal fails for the foregoing 
reasons and we dismiss it. As our decision rests 
on grounds different from that given by the 
Court below we make no order for costs in the 
appeal. 

V.S.B. Appeal dismissed. 
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Yohannan John, Appellant v. Geevarghese 
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Appeal Suit No. 754 of 1950, D/- 16-3-1951. 

Debt Laws — Travancore Debt Relief Act, 
S. 9 (3) (b) — Right of forfeiture — If can be 
waived — Acceptance of overdue instalment — 
"“Wen — What amounts to — Limitation Act 
(1908), Art. 75. 

The right of forfeiture provided by the Debt 
Relief Act is one made solely for the protection 
and benefit of the decree-holders. It does not 
infringe on any public right or public policy 
or affect the right of any third party and there 
is nothing to prevent the decree-holder waiving 
any advantage conferred on him thereunder. 
(1884) 9 AppCas 927. Ref. (p aT „ 3) 

It is a question to be inferred from the facts 
and circumstances of a particular case as to 
whether a decree-holder has by accepting an 
overdue instalment waived his right to enforce 
the penal provisions. (Para 4) 

The payment by the debtor and the accept¬ 
ance by the creditor specifically made towards 
the satisfaction of a particular defaulted instal¬ 
ment would amount to a waiver of that default 
and of the benefit arising out of that default 
even in the absence of either fresh considera¬ 
tion, a fresh agreement or something amounting 
to an estoppel. The benefit of instalment pay¬ 
ments would remain upon to the debtor even 
in cases where he has not changed his position 
io ms detriment on account of the conduct of 


the creditor in accepting payment of an over¬ 
due instalment; Case Law considered. (Para 4) 
Anno: Lim. Act, Art. 75 N. 11. 

K. Koruthu. for Appellant — T. K. Joseph, 
for Respondent. 

Cases referred to: 

(Arranged in order of Courts- and in the 
Courts chronologically. List of foreign cases re¬ 
ferred to comes after the Indian cases.) 

(’13) 35 All 173; (18 Ind Cas 731) (Pis 5, 7) 
('92) 17 Bom 555 (Pr 7) 

(’03) 27 Bom 1; (4 Bom LR C88) (Prs 5, 7) 
(’87) 14 Cal 352 (Pr 7) 

('88) 15 Cal 502 (Prs 5, 7) 

(’94) 21 Cal 542 (Pr 7) 

(’97) 24 Cal 231: (1 Cal WN 229) (Pr 5) 

('ll) 15 Cal WN 10 : (6 Ind Cas 138) (Pr 8) 
('23) 27 Cal WN 893: (AIR (11) 1924 Cal 
139) (Pr 5) 

(‘27) 54 Cal 143: (AIR (12) 1925 Cal 1012 ) 

(Pr 5) 

(-8) AIR (15) 1928 Lah 378: (107 Ind Cas 
392) (Prs 6, 7) 

(’69-70) 5 Mad HCR 198 (Pr 5) 

C89) 12 Mad 192 (Pr 5) 

Oil) 12 Ind Cas 741: (7 Nag LR 147) (Pr 7) 

('36) 159 Ind Cas 90: (18 Nag L Jour 104) 

(Pr 7) 

(’48) AIR (35) 1948 Nag 225: (I L R (1947) 
Nag 947) (Prs 6, 7) 

(49) AIR (36) 1949 Nag 385: (ILR (1949) 
Nag 295) (Pr 7) 

('39) AIR (26) 1939 Pat 433: (18 Pat 459) 
(FB) (Pr 6) 

(1830) 1 Russ & My 178: 32 R R 181 (Pr 5) 

(1873) LR 8 Ch 295: (42 LJCh 417) (Pr 7) 

(1884) 9 AC 927: (54 LJCh 162) (Pr 3) 

KOSHI J.: This is an appeal against an 
order passed by tire learned Temporary Second 
Judge, Mavelikara, holding that the judgment- 
debtor has incurred forfeiture of his right to 
pay the decree-debt by instalments as per the 
provisions of the Travancore Debt Relief Act 
and directing execution for the entire balance 
due under the decree. When the 12th instal¬ 
ment fell due on 30-2-1122 two previous instal¬ 
ments were already in default. Even according 
to the judgment-debtor-appellant, in case it is 
found that the decree-holder had not accepted 
a certain payment towards one of the over-due 
instalments, to wit the 10th instalment, the 
latter had the right to execute the decree for 
the entire balance without reference to the pro- 
visions of the Debt Relief Act. In other words, 
the appellants case is that by a subsequent 
payment and acceptance of an overdue instal¬ 
ment the decree-holder had waived his right 
to enforce the penal provisions of S. 9 (3) (b) 
of the Debt Relief Act. The decree-holder 
would, however, have it that the acceptance 
was not on account of any specific instalment 
in arrear, but was only in reduction of the 
whole debt i.e., a mere payment on account. 
Alternatively it was contended on his behalf 
that a mere acceptance of an overdue instal¬ 
ment will not in itself amount to waiver or 
otherwise disentitle him to claim the entire 
balance due under the decree. To appreciate 
these contentions we must know the true facts 
or the case. 

(2) As already mentioned the 12th instalment 
for payment fell due on 30-1-1122 Two 
vious instalments were already in default 

fc™ 2 h app / lant ^ nt a chequltr Rs" 
136-12-0 to the decree-holder together with a 
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covering letter intimating him that the cheque 
was in lieu of the amount for the 10th instal¬ 
ment and that the Banker's commission was 
also included in it. The decree-holder was 
asked to acknowledge receipt of the same and 
certify the payment in Court. In the ordinary 
course the cheque would have reached the 
decree-holder the next day, but he got it 
actually only on 3-2-1122. The cheque was got 
cashed on 4-2-1122, but no acknowledgment 
would seem to have been given to the judg¬ 
ment-debtor nor was any certification made to 
the Court. There is no dispute however that 
the proceeds of the cheque were not sufficient 
to cover the amount due on the 10th instalment 
as also the commission on the cheque. On 
4-6-1122 the decree-holder filed the execution 
petition giving rise to the present appeal alleg¬ 
ing that the judgment-debtor has forfeited his 
right to the benefit of the Debt Relief Act by 
reason of default having been made for three 
consecutive instalemnts, namely, 10th, 11th 
& 12th instalments. The execution petition fur¬ 
ther stated that the amount received as per 
the cheque sent on 29-1-1122 has been credited 
towards the decree-debt. On notice being given 
about this execution application the present 
appellant filed written objections contending 
‘inter alia* that the payment as per the cheque 
dated 29-1-1122 was made specifically towards 
the 10th instalment which was overdue and that 
the decree-holder's conduct in cashing the 
cheque (assuming it was received late) showed 
that it was accepted towards that specific instal¬ 
ment and that he cannot now be heard to say 
that it was a receipt towards account generally. 
The appellant’s case is that the decree-holder 
had no right to take the money except on the 
terms on which it was paid and his conduct 
in cashing the cheque was clear evidence of his 
having accepted the terms of the covering 
letter. According to the appellant there was 
therefore a clear case of waiver of the right 
to enforce payment of the balance decree-debt 
without reference to the provisions of the Debt 
Relief Act. The lower Court gave its decision 
against the appellant without considering this 
question of waiver and it is for us now to decide 
whether the appellant’s plea can be sustained on 
the materials existing on the records of the 


case. 

(3) The question whether a subsequent pay¬ 
ment and acceptance of an overdue instalment 
would amount to waiver has been the subject 
of a large number of decisions in the Indian 
High Courts in connection with instalment bonds 
and instalment decrees with the usual default 
clause. The law on the point is if we may say 
so, correctly set out in Vol.. II of Rustomji s 
Law of Limitation p. 807 (5th Edition, 1938) 

a ^The law now appears to be that such pay¬ 
ment and acceptance (a subsequent payment 
and acceptance of an overdue instalment) is 
sufficient ‘evidence’ of waiver, but the pay¬ 
ment must be on account of the specific instal¬ 
ment in arrear, and not a mere part payment 
in reduction of the whole debt (i.e. a meie 
payment on account generally will not 
suffice). When it is sought to establish waiver 
by payment of an overdue instalment it is not 
necessary that the creditors should expressly 
say that he waives the forfeiture. It is suffi¬ 
cient if from the amount paid and accepted, 
and the circumstances attending the payment 
and the conduct of the parties, an intention 


to set up the bond (notwithstanding the de¬ 
fault) as one payable by instalments is un¬ 
equivocally indicated.” 

At one stage of the argument it was faintly 
suggested that the law relating to waiver appli¬ 
cable to instalment bonds and instalment 
decrees will not apply to a statutory right of 
forfeiture created by the provisions of the Debt 
Relief Act. We are not inclined to think that 
there is any substance in this suggestion. The 
right of forfeiture provided by the Debt Relief 
Act is one made solely for the protection and 
benefit of the decree-holders. It does not in¬ 
fringe on any public right or public policy or 
affect the right of any third party and there 
was nothing to prevent the decree-holder waiv¬ 
ing any advantage conferred on him thereunder. 
The right conferred by the statute is a personal 
right and that such rights, even though con¬ 
ferred by a statute can be voluntarily re¬ 
nounced and parted with unless the statute con¬ 
ferring the right excludes it was clearly laid 
down by so eminent an authority as the House 
of Lords so long ago as the decision in ‘Great 
Eastern Rlv. v. Goldsmid’, (1884) 9 A C 927 at 
pp. 936-37. 


(4) It is a question to be inferred from tne 
facts and circumstances of a particular case as 
to whether a decree-holder has by accepting an 
overdue instalment waived his right to enforce 
the penal provisions enacted for his benefit by 
the Debt Relief Act. Here the amount due for 
the 10th instalment was sent so as to reach 
the decree-holder on the date of the 12th instal¬ 
ment. It is clear that the remittance was made 
with a view to avoid three consecutive defaults. 
The evidence which we see no reason to doubt 
is to the effect that the decree-holder received 
the cheque only on the third of Kanni 1122. For 
more reasons than one he could have refused 
to accept it. He was not bound to accept pay¬ 
ment made by a cheque, nor was he bound to 
accept the payment (even if made in money) 
when it reached him only on the third. He, 
however, without any objection or protest, 
cashed the cheque and kept quiet for four 
months or so. The appellant’s letter sent along 
with the cheque, as already mentioned, clearly 
stated that the remittance was made for the 
10th instalment. In our opinion the conduct of 
the decree-holder clearly indicates that he 
accepted the cheque in lieu of the amount due 
for the 10th instalment and that his attempt 
to claim the entire balance due under the 
decree without reference to the provisions oi 
the Debt Relief Act is the result of an after¬ 
thought. Decided cases, Indian & English, show 
(hat the decree-holder cannot under the circum¬ 
stances take advantage of the so-called default. 
The contention raised by Mr. T. K. Joseph, the 
learned counsel for the respondent that to 
enable the appellant to avail himself of the equi¬ 
table doctrine of waiver there must be eithei 
fresh consideration, a fresh agreement o 
something amounting to an estoppel, is, mo 
opinion, not warranted on principle or on autho 
rities. There is large preponderance of judicial 
opinion to the effect that the benefit of mstjrt 
ment payments would remain open 

even in cases where he has not ehanged hu 

position to his detriment on 

duct of the creditor in accepting payment ot an 

overdue instalment. , » 

(5) An early English Case may fust b 
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under a bond had bound himself not to call the 
principal for a specified period, if interest were 
regularly paid. On two occasions interest was 
paid after the due date. In delivering the judg¬ 
ment Lord Lyndhurst said: 

“The question, whether payment of interest 
tendered after it is due, and accepted by the 
creditor, is or is not a regular payment, is 
one which at law would be left to the jury. 
As to the construction to be put upon the 
memorandum, I agree with the opinion of the 
Vice-Chancellor; and then, the only remain¬ 
ing question will be, whether this amounts 
to a regular payment of the interest. Upon 
that point I feel myself bound to express a 
different opinion from that entertained by his 
Honour. I, think, if money is tendered after 
the period when it became due, and the person 
to whom it has been paid does not see fit to 
refuse it, it is a waiver of the objection; it 
must be taken as a regular payment, if the 
person receives it the day after without 
making any objection. The order of the Vice- 
Chancellor, must be dicharged; but if any 
interest has since become due, it is competent 
to the defendant to move to dissolve the in¬ 
junction.” (p. 183). 

There when the obligee commenced an action 
on the bond the bill which gave rise to the deci¬ 
sion was filed to have the benefit of the under¬ 
taking and to stay the proceedings at law. This 
English decision has been followed in a good 
many decisions of the Indian High Courts. To 
avoid multiplicity of reference to decided cases 
in India and at the same time to acquaint our¬ 
selves with the trend of judicial opinion in the 
Indian High Courts a passage from the decision 
of the Allahabad High Court in ‘Badri Narain 
v. Kunj Bihari Lai’, 35 All 178, may with ad¬ 
vantage be quoted here; at page 184 of the 
report the learned .Judges in that case said: 

“There is a consensus of opinion among the 
High Courts that the subsequent payment and 
acceptance of overdue instalments must be 
taken into consideration for the purpose of 
applying the rules of limitation to an instal¬ 
ment decree, although the articles applicable 
contain no such provision as that to be found 
in Art. 75. The Calcutta High Court seem 
to treat it as a case of waiver and as an 
exception to the rule that limitation runs 
from the date of default — ‘Mon Mohun v. 
Durga Churn’, 15 Cal 502, and the same view 
seems to have been accepted by this Court 

and b y the Ma'ras High Court. We Bom^y 

High Court treat it as a kind of estoppel 
Kaijhiram v Pandu’, 27 Bom 1 . Whatever 
may be the true reason for the rule it seem-; 

inripH Wel L- S t ttled ^ a£ter faults’ have oc¬ 
curred. which according to the decree set time 
nmnmg against the decree-holder, the p™ - 
ment and acceptance of the overdue insta'l- 
ments may have the effect of preventing him 
from saying that the payments were not m2 
regulariy and m satisfaction of the decree 
and remitting the parties to the rights wWch 

curred" U d h3Ve had if no o^ 

Among the later decisions of the Calcutta High 
Court which take the same view as that Court 

the ca f refe 5 red to ^ the above extS 
imsition may be made of the decisions in ‘Sital 
Chandra v Hyder Molla’, 24 Cal 281; •Surendra 
Nath v. Rishikesh Law’, 27 Cal WN 893 and 
Jglm Chand v Yusuf Ali Chowdhuri -,54 Cat 
143. The Madras view is to be found in 


‘Papamma v. Venkaiya’, 5 Mad H C R 193 and 
‘Nagappa v. Ismail’, 12 Mad 192. The Bombay 
decision referred to in the extract made above 
from the Allahabad case will presently be 
referred to. 

(6) The view of the Lahore High Court is 
seen set out in a decision by Jai Lai, J. reported 
as ‘Gopol Mai v. Gopal Sjngh Hira Singh’, A I B. 
(15) 1928 Lah 378. The'head-note to that case 
which correctly sets out the sense of the decision 
is in these terms : 

“It is open to the D.H. to expressly state when 
accepting the instalment that he does so 
without prejudice to his rights which have 
already accrued owing to the default or tc 
show by his conduct at the time of accepting, 
the instalment that he does not waive his 
rights under the default clause. But in the 
absence of proof to the contrary tender by 
the debtor & acceptance by the creditor of 
an overdue instalment must be deemed to 
amount to a waiver & condonation of the 
default.” 

We are not unaware that criticism has been 
made in certain quarters that the law has been 
too broadly stated by the learned Judge. In 
‘Gokhul Mahton v. Sheoprasad’, AIR (26) 
1939 Pat 433 at pp. 440-441 of the report Mano- 
har Lall, J. one of the Judges constituting the 
Full Bench observed: 

“The weighty observations of Lord Denman 
& Fry, J. quoted in the Order of Reference 
correctly indicate how this question should 
be determined. It is there laid down that 
mere failure to sue or inaction by the credi¬ 
tor is not a waiver of the default something 
else must be established to show that the 
promisee has waived his rights. For instance 
his acceptance of an overdue instalment or 
his communicating to the promisor for a 
consideration that he will not insist upon his 
rights which have already accrued to him 
on the default which has taken place, or, it 
may be that the promisor himself approaches 
the promisee or writes to him to stay his 
hands & not to proceed to demand the full 
amount & if the promisee agrees to such 
request, these will ordinarily amount to a 
waiver. In such cases, it is clear that some 
overt act has been established from which 
the Court of fact can draw the conclusion 
that the obligee has waived the default. 

In some cases it will be easy to decide this 
quesion by looking at the frame of the suit 
& to find from the plaint the manner in which 
al J?S atl0ns bave been made. When the 
plff. alleges, for instance that all the previ¬ 
ous instalments have been paid he proceeds 
on the footing that there has been no default 
& no waiver, & if his allegations are, in the 
course of the trial, found to be false, in my 
opinion, it is not open to the promisee to turn 
round & ask the Court to infer any waiver. 
Some High Courts have held that a mere 
acceptance of an overdue instalment cannot 
be treated as waiver of the default in the 
view that the promisee is merely taking what 
was due to him. But the Calcutta High 
Court has consistently held that an accept¬ 
ance of an overdue instalment amounts in 
law to a waiver of the default. As this High 
Court has adopted the view that where there 
is a ‘Cursus curiae’ of the Calcutta 
Court they will ordinarily adopt the^ame as 

laW binding u P° n this Court. I am 
inclined to agree with the view that where 
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the promisee has accepted an overdue instal¬ 
ment it must be held that he has waived his 
rights which accrued to him on that default 
& that the starting point of limitation would 
be from the next default, if not waived.” 
The view contained in the above extract has 
been cited with approval & followed by 
Padhve. J. in ‘Ragunathdas Madangopal Bhan- 
gade Shop v. Warlu Bapu\ AIR (35) 1948 
Nag 225. The learned Judge quotes a portion 
of the above extract in his judgment & con¬ 
cludes his discussion by formulating the points 
which appeared to him to be well-established. 
Among points (a) to (e). points (a) & (c) are 
alone of assistance to us & we quote them here: 
“(a) That the exigibility clause in an instal¬ 
ment is for the benefit of the creditor & 
lie has a right to waive that benefit even 
in the absence of a fresh agreement, a 
fresh consideration or a fresh bilateral 
arrangement. 

<b) . 

<c) The payment by the debtor Sr the accept¬ 
ance by the creditor specifically made to¬ 
wards the satisfaction of a particular 
defaulted instalment would amount to a 
waiver of that default & of the benefit 
arising out of that default. 

<d) . 

(e) .” 

In view of this long current of decisions else¬ 
where we feel justified in holding that on the 
facts & circumstances of this case the D.H. had 
waived his right to avail himself of the benefit 
of the so-called default for three consecutive 
instalments. The payment made by cheque 
dated 29-1-1122 was accepted by him as & for 
the 10 th instalment. 

(7) We must not however omit to notice a 
few cases cited at the bar in support of the 
contention that a mere waiver will not 
enable the debtor to prevent the credi¬ 
tor from enforcing the penal consequences ot 
the default provided by contract, decree or 
statute. The contention is that waiver must be 
such as would amount to estoppel. Earlier in 
this judgment we have said that the contention 
is unwarranted & that it cannot be supported 
on principle or on authorities. The learned 
counsel for the respondent placed reliance on 
certain observations of Sir Lawrence Jenkins. 
C. J. in the Full Bench case in ‘2/ Bom 1 to 
support him. No doubt certain observations 
on p. 11 of the report have been interpreted 

by certain decisions of the Na S p “i ^ ; b i 
supporting the above contention. See B allabh 

das v. Dalipsingh’, 12 Ind , c , a . s . 7 . 41 , ( *5 a6 L T^e) 
ramappa v. Laxmanappa. 150 In , c ' Ca ,5 h 9 0 6 0r ( ‘ ’o' 
nnd ‘Maruti Laxman v. Namdeo Sheoramji. 
AIR Hfi) 1949 Nag 385. But the learned 

tudL . ? n these cases would seem to have lost 

points which the learned Chief Justice vas 
?h S er U ?he stjtuteof limitation" operated notwith- 

whether payments of overdue ins aIntents can 
not by themselves prove a waiver what the 
learned Chief Justice had to say is to be found 
on pp. 12-13 & it is as follows: 

“I now proceed to deal with the second of the 
two difficulties which confronted the reier 
ring Bench, viz., the opinion expressed m 
‘Balaji v. Sakharam’, 17 Bom 555 at P- 


a. i. a 

that payment and acceptance of overdue 
instalments cannot by themselves prove 
waiver. This (if intended to be general pro¬ 
position of law) is opposed to the view ex¬ 
pressed in several Calcutta cases ‘Ram Culpo 
v. Ram Chunder’, 14 Cal 352; ‘Mon Mohun 
v. Durga Churn’. 15 Cal 502; ‘Hurri Pershad 
v. Nasib Singh’, 21 Cal 542 at p. 547 & in its 
operation conflicts with the decision of Lord 
Lyndhurst, which I have already cited. In 
my opinion the point is one to be determined 
on the circumstances of each ease. & unless 
the proposition in ‘Balaji v. Sakharam' was 
intended to be limited to the facts of that 
case. I think it cannot be sustained, & that 
we should decline to follow it. 

The result is that, in my opinion, we should 
answer the reference by holding that, having 
regard to the payment & acceptance of instal¬ 
ments in this case, the application is within 
time. I think we are entitled so to decide, 
notwithstanding that this is a second appeal, 
for it is a mixed question of law & fact that 
is involved. 

I am glad that it is open to us to come to 
this conclusion as to the effect of waiver on 
instalment decrees; for, though in this case 
the result is that a judgment-debtor is held to 
his obligation, to hold otherwise, instead of 
being beneficial to judgment debtors gene¬ 
rally, would preclude decree-holders under 
instalment decrees, however favourably in¬ 
clined, from acting with reasonableness, & 
would possibly in the result throw debtors 
(to use the language of Lord ‘Selborne in 
Cotterell v. Stratton’, (1873) LR 8 Ch 295 
at p. 302 “into the hands of those who in¬ 
demnify themselves against extraordinary 
risks by extraordinary exactions.” 

This view was concurred in by all the other 
four learned Judges who took part in the deci¬ 
sion of the case. The Allahabad decision in 
‘Badri Narain v. Kunj Behari Lai’, 35 All 178 
quoted earlier & the Lahore decision m Gopal 
Mai v. Gopal Singh Hira Singh', AIR (15) 
1928 Lah 378 already referred to have not 
understood or interpreted the decision in 27 
Bom 1’ in the sense in which the above men¬ 
tioned Nagpur cases interpreted it. In AIR 
(15) 1928 Lah 378 the comment made regard¬ 
ing 27 Bom 1 is this: , t . 

“The learned Counsel for the respondent relied 
upon a Full Bench judgment of the Bombay 
High Court in Kashi Ram v. Pandu, in which 
a different view was alleged to have been 
taken but I have been unable to discover 
where the difference lies. In that ease Jen¬ 
kins. C. J. held that acceptance of an over¬ 
due instalment may have the effect of estop¬ 
ping the creditor from enforcing the default 
clause but that there may be circumstances 
which may negative the operation of a ? S ‘°P' 
pel. & Astone. J. expressed himself s j lon Sjy 
in favour of the proposition that V ndei 
circumstances mentioned the creditor m 
be deemed to have waived his rights under 

the default clause.” (380) . . 

How the learned Judges of the Allahabad Hign 
Court understood the view of Sir Lavrenc 
Jenkins. C. J. is explained in the e*tia * 
quoted earlier. Our reading of the Bomb y 
Full Bench case is that it fully ac 9 e P ta< | 
view of the Allahabad, Calcutta r 
decisions that subsequent Payment & g P t 
ance of an overdue instalment is sum ^ ie "„ 
evidence of waiver. In fact the reference to 
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the Full Bench was itself to see whether the 
Bombay High Court should not on this question 
fall into line with tiie decisions of the other 
High Courts and the Full Bench accepted the 
view of the other High Courts and overruled 
the prior decisions of the Bombay High Court. 
We, therefore, venture to observe that in the 
three cases mentioned the Nagpur Court mis¬ 
interpreted the Bombay decision. Further, the 
observations in AIR (36) 1949 Nag 385, the 
case most relied on by the learned counsel for 
the respondent, are purely obiter. A prior 
order in execution operated as res judicata 
against the judgment-debtor’s surety who 
brought the appeal before the High Court and 
he had himself during the course of the pro¬ 
ceeding in the Court of execution abandoned 
the point as to waiver. These grounds had 
really concluded the case against the appellant 
and it is in spite of that the learned Judge went 
on to discuss the question of waiver. Besides 
the decree-holder had made his election before 
the debtor paid the amount into Court. No re¬ 
ference is made in that decision to the case in 
•Raghunathdas Madangopal Bhangade Shop v. 
Warlu Bapu\ AIR (35) 1948 Nag 225, referred 
so by us earlier. 

(8) One more case remains to be referred 
lo and that is the decision in 'Easin Khan v. 
Abdul Wahab Sikdar\ 15 Cal WN 10. This case 
was cited by the appellant's counsel, but by 
some strange irony it contains observations 
favourable to the respondent. The learned 
Judges in that case suggest two tests to see 
whether there is waiver or not in a particular 
case. We are afraid these tests go beyond what 
the decisions the learned Judges themselves 
rely on warrant. We have referred in this 
judgment to the more important cases cited 
in that decision. Though the facts of the case 
before the learned Judges answered the two 
tests, the tests proposed need not in our opinion 
necessarily be satisfied to make out a case of 
waiver. No fresh consideration or any action 
on the part of the debtor on the belief 
the creditor accepted the payment in satis¬ 
faction of the obligation is needed in cases 
similar to the present to enable the debtor to 
avoid the penal consequences of a provision on 
account of default. 

(9) In the result the appeal is allowed with 
costs in both the Courts and the execution 
petition giving rise to it will stand dismissed. If 
by reason of any subsequent default the decree^ 
ho der has become entitled to claim the whole 
baiance due under the decree without reference 
to the part of the Debt Relief Act he will of 
course be free to pursue his remedy. 

Appeal allowed. 


G.M.J. 
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Limitation Act (1908), S. 7 — Right urn 
whether personal — Travancore Limitation . 

the deC1 i ee one for redemption < 
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that time for the execution of the decree can¬ 
not run as against any of them during the con¬ 
tinuance of the minority of the minor plaintiff. 
Section 7 does not confer exclusive personal 
right in favour of the person under disability. 
The section does not warrant the construction 
that the benefit accruing from the suspension 
of the period of limitation is a purely personal 
benefit available only to the original parties 
and not to others who acquire their rights. So 
long as the decree is kept alive by virtue of S. 7, 
there is no reason to restrict the right to execute 
the decree, in favour of the original decree-hol¬ 
ders alone. Such right must be equally avail¬ 
able to their assignees or transferees also. The 
right which is alive and capable of enforcement 
by the decree-holders themselves cannot be 
said to be barred or extinguished immediately 
on transfer of the same to a third party. Thus 
the auction purchaser of the rights of the 
decree-holders under the decree for redemption 
can enforce the rights within such time as was 
available to the original plaintiffs-decree- 
holders. (Paras 3 and 4) 

Anno : Lim. Act, S. 7 N. 2. 

iV. Varadaraja Iyengar, for Appellants; S. 
Narayanan Potti and N. K. Narayana Ptllai, for 
Respondents. 

SANKARAN. J. : Additional plaintiffs 7 to 
11 have preferred this appeal against the lower 
Court’s order dismissing the execution petition 
filed by them on 12-3-1123 as being barred by 
limitation. Originally there were two plaintiffs 
in the case who were the owners of the equity 
of redemption of the suit properties. By a par¬ 
tition arrangement in their family this right is 
stated to have devolved on the 2nd plaintiff 
alone. The decree in the case is for redemp¬ 
tion of the properties from the defendants who 
are in possession of the same as mortgagees. 
The final decree was passed on 11-6-1103. The 
present appellants had instituted a suit O. S. 
No. 10/1102 in the Quilon District Court against 
the 2nd plaintiff in the present suit and had ob¬ 
tained a decree against him. In execution of 
that decree they attached his rights under the 
present decree and sold the same in Court auc¬ 
tion and themselves purchased such rights on 
27-2-1121 with his legal representatives on re¬ 
cord. Under Ext. C. dated 7-1-1123 these appel¬ 
lants obtained formal delivery also of such 
rights. It is on the strength of such purchase 
and delivery that they have now sought to exe¬ 
cute the decree as additional plaintiffs 7 to 11. 
The defendants in the case raised the objection 
that the decree has become barred by limita¬ 
tion. In answer to this objection the additional 
plaintiffs 7 to 11 stated that before the decree 
became time barred, the 2nd plaintiff decree- 
holder had died in the year 1106 leaving addi¬ 
tional plaintiffs 3 to 6 as his legal representa¬ 
tives and that since the additional 6th plaintiff 
continued to be a minor till 7-1-1121 the period 
of limitation for the execution of the decree was 
suspended till that date and as such the pre¬ 
sent execution petition filed on 12-3-1123 and 
which is the first execution petition, is within 
time. The lower Court found that the additional 
6th plaintiff was bom on 7-1-1103, that there 
was a suspension of the period of limitation for 
the execution of the decree till the 6th plaintiff 
attained majority and that therefore the decree 
in the case has not become barred so far as ad¬ 
ditional plaintiffs 3 to 6 are concerned. At the 
same time the lower Court held that the benefit 
arising on account of the minority of the 6th 
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to 6 only and not by the additional plaintitls 7 
to 11 who have acquired the rights of plaintiffs 
3 to 6 under the decree. The respondents have 
not objected to the lower Court's finding that 
the decree has not become barred by limita¬ 
tion so far as plaintiifs 3 to G are concerned. 
But in the objection memorandum filed on be¬ 
half of the respondents, an objection is raised 
to the lower Court's finding that the 6th plain¬ 
tiff had attained majority only on 7-1-1121. 

(2) The objection raised to the finding on the 

question of the age of the 6th plaintiff may be 
disposed of at the outset. It is seen that there 
is very strong and convincing evidence in sup¬ 
port of the lower Court’s finding that the 6th 
plaintiff was born on 7-1-1103 and that he attain¬ 
ed majority only on 7-1-1121. To Ext. F 
partition deed executed by the members 

of the tarwad of plaintiffs 3 to 6, on 

31-1-1191, the present 6th plaintiff is not 

a party and it shows that he was not 

born at that time. Ext. H is copy of the admis¬ 
sion Register of the School in which the 6th 
plaintiff had his primary education. In this 
document his date of birth is given as 7-1-1103. 
There is nothing to doubt the correctness of 
this statement. Ext. 1 mortgage deed dated 9- 
11-1119 wherein the 6th plaintiff is described as 
a major cannot by itself destroy the significance 
of the evidence furnished by Exts. F and H. 
There are other documents Exts. D, E and C 
also, going to show that the 6th plaintiff was 
not born prior to the year 1103. In view of the 
documentary evidence thus adduced in 

the contention of the defendants that the 6th 
plaintiff was born long prior to the year 1103, 
cannot prevail. We would therefore confirm tne 
finding of the lower Court that the 6th plaintiff 
was born on 7-1-1103 and that he attained ma¬ 
jority only on 7-1-1121. , . . 

(3) Then there is the question of limitation 
which has been found by the ^o\yer Court 
against plaintiffs 7 to 11. The position taken 
up bv the appellants is that the question of 
limitation in this case is governed by section 8 
of the Travancore Limitation Act corresponding 
to section 7 of the In dian Limitation Act- This 
section lays down that where one of several 
persons jointly entitled to make an application 
for the execution of a decree is under a disabi 

lity and where without his conc ^^ ce 
other decree-holders cannot give a complete and 
valid discharge, time will not run as against 
anv of them until one of them becomes capable 
of giving such a discharge without the concur¬ 
rence of the others or until the disability has 
ceased In the present case the decree is one for 
rpdemDtion and plaintiffs 3 to C were join 
decree-holders. The decree had to be executed 

follows therefore that without the concurrence 

rity of the^th plaintitl. C To this 3 extent ‘he find- 

(4) The lower Court has held that the bene t 
thus accruing to plaintiffs 3 to 6 under section 8 
of the Travancore Limitation Act is a 
benefit which cannot be ayailedofbvothers 
who have acquired the rights of these plaintiffs 
under the decree. The wording of section 8 ot 
the Limitation Act does not lend support to 


such a narrow and limited construction being 
put upon the section. Under section 6 of the 
Limitation Act a special right is conferred on 

i m .1 ^ A t.. L !1 — m. . . . 

section lays 


persons under disability. That accuun lays 
down that where a person enittled to institute 
a suit or make an application for the execution 
of a decree is at the time from which the period 
of limitation is to be reckoned, a minor, or 
insane or an idiot, he may institute the suit 
or make the application within the same period 
after the disability had ceased as would other¬ 
wise have been allowed. It is significant to 
note that the expression used is "he may insti¬ 
tute the suit or make the application". This 
necessarily indicates that the right conferred 
by the section is a personal right to be availed 
of by the person under disability after such 
disability has ceased. The generally accepted 
view is that the right conferred by section 6 is 
a personal right in favour of the person 
under disability and it could be availed of 
only by such person after the cessation of the 
disability or in case the disability continues up 
to the death of such person, then by his legal 
representatives. But so far as section 8 of the 
Limitation Act is concerned it cannot be said 
that the section confers any such exclusive per¬ 
sonal right in favour of the person under dis¬ 
ability. It is significant to note that the benefit 
conferred by this section is not only in favour 
of the person under disability, but is also in 
favour of the persons who are under no disabi¬ 
lity at all. The wording in this section is that: 
“time will not run as against any of them until 
one of them becomes capable of giving a dis¬ 
charge without the concurrence of the others 
or until the disability has ceased.” 

In this respect the wording of section 8 is enti¬ 
rely different from the wording of section 6. 
What is stated in section 6 is not that time will 
not run during the continuance of the disabi¬ 
lity: on the other hand, what is stated is that 
after the cessation of the disability the person 
concerned may institute the suit or make the 
application within the same time as would 
otherwise have been available to him. This 
would indicate that so far as the right to be en¬ 
forced is concerned the period of limitation 
prescribed will run in the normal course, but 
that the person under disability is given a spe¬ 
cial personal right to enforce such a right within 
a similar period after the cessation of such dis¬ 
ability. But in section 8 it is expressly stated 
•that time will not run even against persons not 
under disability just as against the person 
under disability, during the continuance of such 
disability. This must necessarily mean that 
during the continuance of the disability the 
running of the period of limitation is suspended; 
in other words, the right is kept alive durin,, 
that period. The section as it s t tand ^°?® 
warrant the construction that the beneht a *- f 
cruing from the suspension of the period of 
limitation is a purely personal benefit a\ m able 
only to the original parties and not to others 
who acquire their rights. So long as the d 
is kept alive by virtue of section 8, there 1 
reason to restrict the right to execute: the 
decree, in favour of the original decree-holder 
alone. Such right must be equally available t 
their assignees or transferees also The ngni 
which is alive and capable of enforcement by 
the decree-holders themselves cannot be said to 
be barred or extinguished immediately on trans 
for of the same to a third party. In the presen 
case the period of limitation did not run again 


Mosa KUW'JU y. CHANDY (Ganyadhara Alcnon J.) Travancore-Cochin 35 


1952 

the decree for redemption during the period of 
the minority of the 6th plaintiff i.e., from 7-1- 
1103 to 7-1-1121. On 7-1-1121 his disability 
ceased and as such additional plaintiffs 3 to 6 
could execute the decree within the period 
available from 7-1-1121. Under section 9 of the 
Travancore Limitation Act (corresponding to 
section 8 of the Indian Act) the extended period 
of limitation is limited to three years from the 
date of the cessation of the disability i.e., from 
7-1-1121 in this case. It was on 21-2-1121 that 
the rights under this decree were purchased in 
Court auction by additional plaintilfs 7 to 11. 
At the time of the purchase such rights were 
alive and capable of enforcement by additional 
plaintiffs 3 to 6 none of whom was under a dis¬ 
ability then. Such rights cannot be said to have 
become non-existent or unenforceable merely 
on account of the Court sale. On the other hand, 
such rights as they existed on 21-2-1121 passed 
on to the auction-purchasers. It follows there¬ 
fore that these auction-purchasers also could 
enforce such rights within such time as was 
available to the additional plaintiffs 3 to 6. The 
present execution petition filed on 12-3-1123 is 
within that time i.e., within three years from 
7-1-1121, and as such there is no bar of limita¬ 
tion for the execution petition and we hold ac¬ 
cordingly. 

(5) In the result this appeal is allowed with 
costs, and in reversal of the order of the lower 
Court additional plaintiffs 7 to 11 are allowed 
to proceed with the execution petition dated 
12-3-1123. 

DJI. 


Appeal allowed. 
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Mosa Kunju, Appellant v. Chandy and others, 
Respondents. 

A. S. No. 219 of 1951, D/- 21-3-1951. 

C‘ vil P - c • ^08), Ss. 2 (2), 92, O. 43, R. 1- 

de , ( T e i ~ Pro V ision in - for management 
o; tnist offending against procedure in S. 92 — 
tjfect. 

scheme decree was passed by the 
K idin9 “ scheme for the management 
of the Kadavumbhagom Jewish Synagogue and 
the properties appertaining thereto. One of the 
clauses in the Scheme decree dealing with 
powers of the general body provided that the 

*!?£**? take objections to the resolutions 
passed by the general body may appeal to the 
District Court within 15 days of the date of the 
resolution By virtue of this provision the av- 

vetit£t l!h d \ n the C ° UTt helow . miscellaneous 
fhi objecting to the resolution passed bv 
the general body meeting and prayed for the 

SSSt&'t** resolution - The lot Jr Court 

notaing that there was no case for interference 

tnZIZ. ,h ' pet,timer came 

„ that ° T ? eT in Question did not come 

under O^XLIII nor ^ ders Provided 

L nor could the order be consider¬ 

ed as a decree within the meaning of the defini 
of the terms in S. 2, sub-section 2 f 

that merely becau se the Court 
™„tf alled U P<™ Jo prepare a scheme for the 

U , C0Uld not "tain pe?- 

S the SS°! T /°r- lnter/ r e with the a V aiTS 
ior whEh n 1 u l l Um \ In res Pect of reliefs 
1 which a suit has to be instituted with the 


necessary sanction as prescribed by S. 92 the 
Court cannot get jurisdiction by inserting a spe- 
cial provision to that effect in the scheme. Ami 
provision in a scheme prepared by the parties 
themselves for the management of the trusf 
which offends against the procedure prescribed 
by S. 92 would be clearly inoperative. The posi¬ 
tion cannot be different when the scheme is 
framed by the Court. As the reliefs sought for 
in the miscellaneous petition were not outside 
the scope of the reliefs mentioned in Clauses (a) 
lo (h) of S. 92 the Court below had no jurisdic¬ 
tion to entertain the application of the appel¬ 
lant. C.R.P. 366 of 1125 (Trav) t Rel. on. 

( Paras 1, 2, 3) 

y Anno : C. P. C., S. 2 (2) N. 2; S. 92 N. 21, 
O. 43 R. 1 N. 1. 

K. P. Abraham , for Appellant; T. K. Joseph „ 
for Respondents. 

Case referred to : 

(’50) CRP No. 3GG of 1125 : 1950-5 DLR 
(Trav.) 267 ( Pr 3) 

GANGADHARA MENON, J. : This appeal 
is directed against the order of the learned Dis¬ 
trict Judge of Anjikaimal on M. P. 196 of 1951 
in O. S. 65 of 1114 of that Court. In O. S. 65 of 
1114 a scheme decree was passed by the Court 
providing a scheme for the management of the 
Kadavumbhagom Jewish Syagogue and the pro¬ 
perties appertaining thereto. Clause 8 of the 
part in the scheme decree dealing with powers 
of the general body provides that the parties 
who take objections to the resolutions passed by 
the general body may appeal to the District Court 
within 15 days of the date of the resolution. 
By vn-tue of this provision the appellant along 

W f fi . led ln the Cour t below M. P. 196 

of 1 9 d 1 objecting to the resolution passed bv 
the general body meeting on 16-1-1951 and pra- 
/oC°in the cancellati °n of that resolution. 

. T P e facts ^at gave rise to the resolution 
that is impugned may briefly be stated as fol¬ 
lows After the establishment of the State of 

ln Pal . est f 4 nc * Jews from all parts of the 
world were invited, to settle down there. This 
scheme for the national re-union of the Jews 
inspired the Jews of Travancore-Cochin also. A 
meeting of the Kadavumbhagom Synagogue 

ZTtinn 5 ^ on , 23 - 6 : 112 5 to consider the 
ronwl? n . t0 how far the Synagogue could 
mpmhorassistance to the immigration of the 
members ofthe congregation to Palestine. It 
was resolved that every individual above 10 

ff-JoS a f e K h0U L d be given a free grant of 

r*' 200/* paoh A n « e T y ChU . d bel0W 10 >’ ears 
tion 2 !°ni'i m A !- er the P assin g of this resolu- 
meeting was held on 11-11-1125 

I**® lved that the grant voted 
hi Pc S ing ° f ? 3 -6-1125 should be increased 
1 j i each ln the case of those above 10 

hpW in d Rs ' 5 * / * each in the case of those 
below 10 years of age. Soon after a third meet¬ 
ing of the general body held on 20-11-1125 re¬ 
solved that the grants decided upon should 

5L r S tn SS Bd . t0 . cases of genuine immigrants 

m d tn h p^!f « 0t be paid to ., those who wished to 
go to Palestine as mere pilgrims with th e idea 

back and tbat those who accept the 
contributions are to give in writing a release 

of their rights as members of the ca^rllf 

tion of the Kadavumbhagom Synagogue As fh* 

n “ ra l ™ m properties belonging to he 
Synagogue was not sufficient to meet the ex¬ 
penses towards the contemplated e * 
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sand rupees was raised thereby. Pursuant 
to the resolutions mentioned above money 
was paid to several persons intending to 
immigrate and releases were obtained from 
them. While matters were moving on like 
this a resolution was passed on 16-1-1951 
at a meeting of the general body wherein 
it was resolved that a sum of Rs. 125/- in the 
case of every person above 10 years of age ana 
Rs. 50/- each to those below 10 years may be 
paid as advance from the amounts provided in 
the resolution dated 23-6-1125 and 11-11-1125. 
The validity of this resolution was challenged 
by the appellant in M. P. 196 of 1951 on several 
grounds and he prayed for a cancellation of the 
resolution. The lower Court holding that there 
is no case lor interference dismissed the applica¬ 
tion. One of the petitioners has therefore come 
in appeal. 


(3) A preliminary point was taken by Sri 
T. K. Joseph the learned Advocate for the res¬ 
pondent that no appeal lies. It is contended that 
the order in question does not come under any 
of the appealable orders provided under Order 
XLIII of the Cochin Civil Procedure Code nor 
could the order be considered as a decree within 
the meaning of the definition of the terms in 
section 2, sub-section 2 of the Civil Procedure 
• Code. We are inclined to think that there is 
considerable force in the objection taken by the 
learned Advocate. The learned Advocate for the 
appellant has prayed in C. M. P. 619 of 1951 
that if no appeal lies the appeal may be treated 
as a revision petition. We think that there is 
no merits in this case even treating it as a revi¬ 
sion petition. Though grounds are taken in tne 
appeal memorandum that the diversion of funds 
as contemplated in the resolution dated 23-6- 
1125 and 11-11-1125 is not within the 
purposes of the trust and that therefore 
it is ultra vires of the powers of the 
general body, the learned Advocate for 
the appellant conceded at the tune of the argu¬ 
ments that it may be taken that the purpose 
Sh the funds bf the Synagogue were. proposed 

to be spent comes within the sc °P e and oyec * 
nf thf* trust It is however contended tor tne 
respondent^ that ‘fhe question agitated by the 

one in th | sul ‘JJ Advocate for the respon- 

mWmM 

of Section 77 has been considered by 

^RP^Nr 3 ] 66 g S en ll25 Sported in ‘1950-5 
DLR (Trav.) 267’ We fatedjhere* - 

'‘Morelv because the Court was uucu y 
prepare a Scheme for .he manoeement of he 
trust, it cannot retain perpetual jurisdiction 
to interfere with the affairs of the t™st for 
all time. The scheme may at best make pro 


a. i. a 

vision for seeking the directions and help of the 
S? ourl J,?r a successful working of the scheme 
itself. The power that may thus be reserved in 
the Court has necessarily to be very limited in 
its scope. In respect of reliefs for which a suit 
has to 

“be instituted with the necessary sanction as 
prescribed by S. 77, Civil P. C., the Court can- 

r. 4 nnk I. ! t • . 
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not get jurisdiction by inserting a special pro¬ 
vision to that effect in the scheme. Any provi- 


. --........ Any provi- 

a scheme prepared by the parties 
themselves for the ‘ ‘ 


sion in 


.. — —c management of the trust 

which offends against the procedure prescrib¬ 
ed by Section 77, Civil Procedure Code, would 
be clearly inoperative. The position cannot 
be different when the scheme is framed by the 
Couri. When the statute has prescribed 

__-__1__ a. _ i e n « r . « 
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special procedure to be followed for invoking 
the jurisdiction of the Court to grant certain 
specified reliefs, the Court cannot assume 
such a jurisdiction in any other manner by 
inserting a provision to that effect in the 
scheme prepared by it. Any such provision 
which is opposed to the statutory provision 
contained in Section 77, Civil Procedure Code, 
would be clearly ultra vires.” 


The reliefs sought for in C.M.P. 196 of 1951 
cannot be said to be outside the scope of thel 
reliefs mentioned in Clauses (a) to (h) of Sec¬ 
tion 77 of the Cochin Civil Procedure Code. In 
this view the Court below had no jurisdiction 
to entertain the application of the appellant. 

(4) Assuming that the Court below' had juris¬ 
diction even on the merits the appellant’s case 
cannot stand scrutiny. The main objection of 
the appellant centred round the fact that the 
resolution dated 16-1-1951. though it^ purports 
to have been passed with a view to implement 
the previous resolutions of the general body was 
really going against the restrictions imposed by 
the resolution of 11-11-1125. It is contended 
that as a portion of the amount was resolved to 
be paid in advance \yithout taking any release 
of the rights of membership as contemplated in 
the resolution dated 11-11-1125 or at any rate 
without even a guarantee for repayment in case 
the members who receive the advance payments 
do not go to Palestine the funds of the trust are 
likely to be dissipated without any correspond¬ 
ing benefit envisaged in the resolutions of the 
general bodv. The fear evidently is that those 
who receive the advance money may spend it 
away for purpose other than for which the ad¬ 
vance was made. In this connection Srii K. P. 
Abraham referred to us a letter dated 15th Octo¬ 
ber 1950 from Mr. Gance. Director of the emi¬ 
gration Department of the Jewish agency in 
Palestine to Mr. S. S Koder, President Cochin 
Zionist Association. The letter says that Mr 
Koder should make it clear to all his n^mbe 
and associates that under no condition should 
money be paid to any one in connection \uth 
their emigration to Israel dispose of their P 
perty, resign from their job etc. until they 
from Mr. Gance. Sri Abraham states that there 
is no possibility for any permission for inwu 
gration in the immediate future and that / 
advance money paid would consequently 
sheer waste. Subsequent deveiopments show 
that there is no foundation for this fear. 


mat mere uu - - rv>nrt an 

4 th respondent has filed before 1this <^ourt a 

affidavit stating that a notl .^>f ^ whfeh Mr. 
by the Zionist Association of whicn 


Rode*?' is^the PresMenT^inUmat^glhat applica- 
Uon forms for immigration have been received 
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by him from Mr. Gance and that those who 
wish to emigrate to Palestine must duly fill up 
and sign the application forms and present them 
S the Association. Along with the affidavit a 
copy of the notice signed by the Secretary has 
also been filed. This notice is dated 30-1-1951. 
It is obvious from the record and the affidavit 
of the 4th respondent that though Mr. Gance in 
his letter dated 15-10-1950 directed Mr. Koder 
to wait till he heard from him, Mr. Gance has 
subsequently moved in the matter and is taking 
necessary steps for sending people that are wil¬ 
ling to go to Palestine. We may also in this con¬ 
nection refer to the affidavit filed by Mr. Jose- 
phai Issac, Advocate of this Court who is a 
member of Kadavumbhagom Jewish Synagogue 
and also a member of the All India Immigra¬ 
tion Committee. It is this committee that ar¬ 
ranges immigration of Jews to Palestine. Mr. 
Issac swears that the last batch of Jews left 
Bombay for Palestine by plane on 25-2-1951. It 
is also stated in his affidavit that on 11-2-1951 
there was a meeting of All India Immigration 
Committee at Bombay which he attended and 
that it was decided in that meeting that there¬ 
after Jews from Cochin who desired to go to 
Palestine will proceed by ship from Cochin and 
not by plane from Bombay and that the Jewish 
agency in Palestine has consented to give the 
programme in April 1951 showing the dates for 
the immigration. We are inclined to accept 
this affidavit. There is therefore no justification 
for the inference that the plan for immigration 
has been temporarily suspended. People who 
wish to go have necessarily to equip themselves 
for their journey to Palestine. Evidently the 
grant contemplated in the resolutions of the 
general body are intended as a help to the 
members of the congregation to go to Palestine 
and settle down there. The resolutions of the 
general body have been passed unanimously 
and therefore one will not be wrong in thinking 
that they have the support of an overwhelming 
majority of the members of the congregation. 
In a matter like this, it is essentially for the 
general body and its executive committee to 
decide in what manner and in what time the 
assistance decided on by the general body 
should go to the individual members for fully 
implementing the purpose behind the resolu¬ 
tions. We do not think that the apprehension 
of any possible misuse of the advance amounts 
that might be paid, has any foundation nor do 
we think that in a matter like this, it is for the 
Court to interfere in the discretion exercised by 
the general body. The authorities who are to 
disburse the amounts can be expected to see 
that the amounts are advanced only to such of 
the persons as are genuinely desirous of emi¬ 
gration to Palestine and that they use the 
money for that purpose. We agree with the 
lower Court in its view that the petition is not 
actuated by any good faith and that this is not 
a fit case for interference by the Court. 

(5) Viewed from any stand-point therefore 
the appeal is groundless and is dismissed with 
costs. 
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Appeal dismissed. 
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D. S. Pillay, Plaintiff-Appellant v. Madappan 
Pillay, Defendant-Respondent. 

Second Appeal No. 91 of 1124. D. - 16-1-1950. 

Limitation Act ( 1908 ), Articles 1X0 and IS/ — 
Travancore Limitation Act, Articles 164 and 165 — 
Property purchased at sale in execution — Certifi¬ 
cate issued by Registrar, Co-operative Societies — 
Application for delivery of possession — Limitation 
— Travancore Cooperative Societies Act {1112), 
Section SO (a). . 

When the machinery of the Court is put m 
motion to give effect to the certificate issued to the 
auction purchaser by means of an application to 
the Court that application is necessarily an appIn. 
under Civil P.C. and must be governed by the pro¬ 
visions of the Limitation Act. Hence, an appln. 
for delivery of possession of immoveable property 
purchased at a sale held by a Civil Ct. in execu¬ 
tion of a certificate issued by the Registrar of Co¬ 
operative Societies under S. 59 (a), Travancore Co¬ 
operative Societies Act will be governed by Art. 164. 
if it be held that the decision of the Registrar when 
it is filed in a Civil Ct. becomes in effect a decree 
of the Civil Ct. and, in any case, Art. 165 would 
clearly apply. {Paras 1, 3, 4) 

Anno: Limitation Act, Article 180, N. 2. 

T. S. Krishnamoorthi Iyer, for Appellant; P. 
Kochu Krishna Pillai, for the Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

25 Coch L R 724 (Pr 2) 

36 Coch L R 918 (Prs 2. 4) 

('40) AIR (27) 1940 Mad 635: (ILR (1940) Mad 

649) (Prs 2, 4) 

C44) AIR (31) 1944 Mad 434: (1944-1 Mad L J 492) 

(Pr 5) 

( 49) 1949 Mad W N 727: (AIR (37) 1950 Mad 234) 

(Pr 5) 

27 T L J 238 (Pr 2) 

KOSHI, J.: The question raised in this second 
appeal is whether there is no time-limit for an 
appln. for delivery of possession of immoveable pro¬ 
perty purchased at a sale held by a Civil Ct. in 
execution of a certificate issued by the Registrar of 
Co-operative Societies under Section 59 (a), Travan¬ 
core Co-operative Societies Act, 1112. In execution 
of such a certificate the Dist. Munsiff of Padmana- 
bhapurom sold two items of immoveable properties 
on 17-11-1118 as separate lots. As regards the first 
item deft. 2 who was the owner thereof filed an 
appln. under O. 21, R. 87, Civil P. C., to set aside 
Ine sale and that was eventually dismissed on 29-11- 
1122 when the sale of that item was confirmed. As 
regards the second item there was no petn. by its 
owner-deft. 1 & that sale was therefore confirmed 
on 17-12-1118. The appln. for delivery with respect 
to both items was made only on 7-4-1122. Since by 
that date more than 3 years had elapsed after 
the confirmation of the sale of the second item the 
Dlst. Munsiff refused to allow delivery with respect 
to it while delivery was allowed as regards the other. 
On appeal by the D. H.-purchaser the Munsiff s de¬ 
cision was confirmed. This second appeal is pre¬ 
ferred against that appellate decision of the Dist. 

, {2) supporting the appeal the appellant's 

£ ealt at length on the meaning 
of the words in the same manner as a decree of 
such Court occurring In Sub-s. (a) of S. 59 Travan- 

t C hnL C nTf r ^ Ve SocleUes Act & contended that 

2S5 tra 1 Ct . the appln - 0f Ule P f OVl- 

sions of the Limitation Act to an execution by a 
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civil Court of a certificate issued under that 
sub-section. The argument was that as there was 
no period of limitation prescribed by the Co ope. 
rative Societies Act or the rules framed there- 
under for the execution of a certificate issued by 
the Registrar the decree-holder could make an 
application at any time he chooses. The argument 
is in our opinion not only unsound but also irrele- 
vant for our present purpose. It has been settled 
by a long line of decisions that the words “in the 
same manner as a decree of such Court" or words 
similar to them make all the provisions of the 
Civil P. C. and the Limitation Act applicable to 
the execution by a civil Court of the decision of 
an outside authority than the Court. See 'Pa. 
thanamthitta Co-operative Taluq Bank v. Par- 
vathi Amina, 27 T. L. J. 238, ‘Trippunithvra 
Peoples Co-operative Bank, Limited v. Kunhan 
Tmrupad, 25 Coch. L. R 724, ‘Kunhumu. 
hammad v. Eriyad Eiavilangu Co-operative 
Society Limited', 36 Coch. L. R. 918, Subba Rao 
x. Calicut Co-operative Urban Bank, A. I. R. 
(27) 1940 Mad. C35 and the decisions referred to 
in these cases. The argument is irrelevant for we 
are not hero concerned with the execution of a 
certificate of the Registrar but with the enforce¬ 
ment of a sale certificate granted by the Court 
itself. 

[3] All that we are, therefore, called upon to 
decide here is whether the Court having issued a 
certificate to the auction-purchaser law prescribes 
no time-limit for its enforcement by an applica- 
tion to the Court. If the purchaser has a right to 
seek the aid of the Court to put him in possession 
of the property it is idle to contend that the law 
of limitation will not apply to him. It will be 
against both reason and convenience to hold that 
the Court has no power to enforce a certificate 
issued by it under circumstances similar to the 
present. When the machinery of the Court ie put 
in motion to give effect to the certificate by means 
of an application to the Court—a procedure whioh 
in our opinion the purchaser is entitled to adopt— 
that application is necessarily an application 
under the Code of Civil Procedure and must be go- 
verned by the provisions of the Limitation Act. 
The petitioner cannot be heard to say that his 
application is not amenable to the provisions of 
the Code of Civil Procedure, and the Limitation 

Act. . . 

[ 4 ] Article 1 G 4 , Travancore Limitation Act, 

provides a period of three years for an application 
by a purchaser of immovable property at a sale in 
execution of a decree for delivery of possession 
from the time the sale becomes absolute. Article 
1C5 is the residuary article whioh provides a 
period of three years from the time the right to 
apply accrues for application for which no period 
of limitation is provided by the Act or S. 41, 
Civil P. C. If the view the Madras High Court 
took in A.I.R. (27) 1940 Mad. 635 that by reason 
of a similar provision in the rules framed under 


A. 1.8. 

the Madras Co-operative Societies Act the deci. 
sion of the Registrar when it is filed in a civil 
Court becomes in effect a decree of the civil 
Court be aocepted Art. 161 would as if it were in 
terms apply. The Madras view wa9 followed in 35 
coch. L. R 918. But if it is considered not noces- 
sary or expedient to go so far, Art. 1G-5 would 
clearly apply. But whichever article applies, it 
makes no difference in this case, as computation 
of limitation has to be made from the date of the 
confirmation of the sale. The right to apply 
would only accrue from that date. The lower 
Courts have therefore decided the case rightly. 

[ 0 ] Before concluding reference may also be 
made to two reported decisions bearing on the 
point. la Krishna Rao v. Bhaskararaopuram Co¬ 
operative Society, A.I.R. (31) 1944 Mad. 431 a sale 
certificate granted by the Registrar of Co operative 
Societies was sought to be enforced in a civil 
Court by means of an application to obtain deli- 
very of possession. Though the rules authorising 
the civil Court to enforce the certificate prescribed 
no period of limitation for its enforcement the 
Court held that the right to apply accrued on the 
date of the confirmation of thesale and the applica¬ 
tion for delivery of possession made beyond 
three years of such date was held to be barred. 
The article applied is Art. 181, Limitation Aot, 
corresponding to Art. 165, Travancore Limitation 
Act. In Muhammed Amin Sahib v. Tiruvannu • 
malai Co-operative Society, 1949 Mad. W. N. 727, 
a oivil Court’s decree was executed through the 
Registrar of Co-operative Societies and it resulted 
in the sale of certain immovable properties in 
respect cf whioh the Registrar issued a sale certi¬ 
ficate to the purchaser. The purchaser’s applica¬ 
tion to the civil Court for recovery of possession 
was held to be governed by Art. 180, Limitation 
Act (Travanoore Art. lGl). There Art. 180 applied 
in terms because the sale was held in execution 
of a decree. 

[6l The second appeal fails in the result and it 
will stand dismissed with costs. 

V.R.B. Appeal dismissed. 

[C. N. 11.J 
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Kalavilasini Publishing House—Petitioner 
v. Government of Travancore and Cochin and 
another — Counter-Petitioners. 

0. P. No. 62 of 1951, D/- 28-6 1951. 

t Constitution ot India, Art. 226 -Othcr legal remedy 
open—Inlringement ol copyright -Remedy by way 
oi writ under Art. 226 ii open to author-Copyrigm 
Act (1914), S. 6. 

Where copyright in a work has been infringed, *“ 
owner ol the copyright shall be entitled to all suo 
remedies by way of injunction or interdict, damage , 
accounts, and otherwise, as are or may be conferred by 
law for the infringement of a right. The proper reme y 
for the author is to pursue that allowed to him by 
civil suit. The owner is not entitled to a writ und 


K. Publishing House y. Tra-Co. Govt. 
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Art 226 aiwinat the person alleged to have infringed any copie3 of the infringing work and to seize 
the copyright to prohibit and prevent him from publish- an( j obtain possession of all the infringing copies 
ing and selling any copies of the infringing work wherever found and to grant all other necessary 


Art. 226 againat the person alleged to have infringed 
the oopyright to prohibit and prevent him from publish¬ 
ing and selling any copies of the infringing wor *^ Ma g j 

Anno. Copyright Act, S. 6 N. 1. 

Manual T. Paikeday — for Petitioner ; Government 
Pleader—for the State, 

Order.—The Kalavilasini Publishing House, 
Trivandrum, represented by its managing pro¬ 
prietor John Peter Thottam, has filed this petition 
against the Government of Travancore-Cochin 
State and the Text Books Officer for the said 
Government. It was alleged that the petitioner’s 
firm had been continuously and progressively 
carrying on its publishing business and was hav¬ 
ing a goodly number of well-known copy.righb 
books to its credit, that one such book is a book 
cf poem called “Kavitharamam" by Miss Mary 
John Thottam (now Rev. Sister Mary Benigna), 
that one of the poems in this book was entitled 
"Painkili” covering about three pages of the 
book, that the 1 st counter.petitioner had published 
recently certain books prescribed as text books 
for tho compulsory use in the schools in Travan- 
core-Cochin State, that one such book was 
“Kerala Padya Patavali” (words in Tamil) a 
text book of poems for the Fifth Form, that the 
same was published a week before this petition 
which was filed on 13-6.1951, that this book 
contained the above said poems "Painkili” also 
printed on piges 61 to 63 of the book, that the 
copy-right for the whole book “Kerala Padya 
Patavali” wa9 claimed and declared to be with 


and consequential reliefs as this Court might 
deem fit and proper. 

[2] The 2 nd counter-petitioner on his behalf 
and on behalf of the State has filed a counter, 
affidavit. He stated that the selection in Mala- 
yalam poetry for Forms IV, v and vl, were made 
and edited by a committee consisting of reputed 
poets and critics, that the usual practice was to 
contact the authors and poets for permission to 
include their writings and to award to each of 
them a suitable remuneration that would bo 
sanctioned by Government, that the authors and 
poets whose writings had been thus selected had 
always considered it as an honour to include 
their writings, that there had been no instance 
of any objection or protests on their part, that 
since such readers were intended for the students 
for compulsory study, the committee usually 
touched up the selected poems and writings so 
as to fit in with tho educational requirements and 
the standard of the particular class to which the 
book was inteuded, that the selection in the 
present instance was received from the committee 
by about the middle of May 1951, that the 2nd 
counter-petifcioner thereupon wrcte to sister Mary 
Benigna on 22-6-1951 for formal permission, that 
it was usual to anticipate such permission and to 
make arrangements for printing since the books 
were reauired bv the re-onenine of the schools 


the 1 st oounter-petitioner, that the exclusive 
copyright of the said poom bad been the pebi- 
fcioner's property ever since its publication by 
them, that tho counter-petitioners had not ob. 
tained any manner of right in respect of the 
same, that the publication of this poem by the 
oountor petitioners was a flagrant piracy and 
infringement of the copyright of the petitioner, 
that the counter-petitioners were therefore liable 
under the copyright law and that the petitioner 
was entitled to all the remedies allowed by law 
againet the counter.petitioners. It was further 
stated that it was for that the counter-petitioners 
while pirating the said literary work mutilated 
it materially in many ways by variations and 
interpolations, that the same was however 
published as the original work of the author, 
that this was derogatory and damaging to the 
literary value and reputation of the work and 
the author, that the counter.petitioners had 
printed 31000 copies of this pirated production, 
that theae were arranged to be sold and dis¬ 
tributed all over the State, that if they did so, 
considerable mischief and irreparable damage 
would be caused unless immediately prevented 
and that therefore this Court may be ploased to 
issue under Art. 226 of the Indian Constitution 
suoh directions, orders or writs to or against 
the counter-petitioners as would prohibit and 
prevent them from further publishing and selling 


early in June, that the author in the particular 
case sent a reply from Qarmalito Convent on 
2-6-1951 etatiDg that the copyright of the said 
poem had been transferred to her brother and 
that he might be contacted, that thereupon the 
petitioner was contacted over the phone on the 
same day and was told of the selection and 
appraised of the faot that a formal communica¬ 
tion would be sent, that he had replied that his 
sister had already written about this and that a 
permission for the inclusion of this passage might 
be taken as granted, that & formal letter was sub¬ 
sequently sent to him, that the same had nob 
been replied to formally, that on the faith of bis 
permission the printing of the book was complet¬ 
ed and distribution started in the usual course, 
that the petitioner subsequently got disappointed 
as one of the books submitted by him for selection 
as a text book was rejected by tho committee, 
that the allegation that the incorporation of the 
poem in the ' Padya Patavali" was a piracy was 
false, that there was no breaoh of copy-right, 
since Miss Mary John's authorship of the poom 
had been admitted in the book itself, that permis¬ 
sion for its inclusion in the oolleotion had in faot 
been granted, and that tho petition was devoid j t 
any bona /ides. Tho petitioner had filed an 
answer to this. It was affirmed that the written 
communication for permission was received only 
after this petition was filed, and that the state- 
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ment contained in the count-tr-afiidavit that per. 
mission had been granted by the petitioner on 
6-6-1951 over tho phone was false. The statement 
that the book was printed only after the alleged 
permission obtained over the phone was also false 
because the book itself showed that it was printed 
even in Way 1951. He therefore pressed for tho 
main relief prayed for together with his costs. 

t31 The copies of "Kavitharamam” and "Kerala 
Padya Patavali” were produced before me for 
purposes of comparison and study. In “Kavitha¬ 
ramam’’, this short poem “Paiukili" appears at 
pages 26 to 29. It contains seventy lines. In the 
“Kerala Padya Patavali" this poen appears at 
pages ol, 52 and 63 of the book. It was acknow¬ 
ledged to be the work of Miss Mary John and was 
mentioned to have been extracted from '‘Kavi¬ 
tharamam''. This contains only fifty lines It is 
true that certain lines of the original poem have 
been omitted, while certain modifications have 
been made regarding a few of the other lines. At 
any rate, the publishers cf "Kerala Padya Pata- 
vali" had no intention to do things surreptitiously 
as the authorship was acknowledged. But it was 
evident that the permission of the author or of 
the copy-right holder of the book could not have 
been obtained before the book was given to the 
press for printing. The month and year of the 
printing are mentioned at left hand top comer 
of the first sheet on the second page. The follow¬ 
ing entries appearing there (1st Edition Copies 
32.0C0, May 1951) would show that the printing 
commenced before the alleged formal sanction 
had been obtained. The 2 nd counter-petitioner 
stated that ho wrote to the authoress on 22-5 1951 


whole book at this juncture because of the object 
ed piece of poem contained therein, would neces- 
sanly cause inconvenience to tho education of 
thousands of children. I do not therefore consider 
it advisable to restrain its circulation In viowof 
the facts proved and admitted in this case, I 
would not have hesitated to issue the writ prayed 
for, if the petitioner had no other legal remedy 
except the one now sought for. The law that 
governs the copyright of books or poems is the 
Indian Copyright Act of 1914 which has adopted 
with suitable modifications the Copyright Act of 
1911 passed by the British Parliament. The Act 
of 1911 has been added as the first schedule to the 
Act of 1914. Section 6 of the Act of 1911 provides 
proceedings for infringement by way of injunc- 
tion, or interdict, damages, etc. Where copyright 
in any work ha3 been infringed, the owner of the 
copyright shall be entitled to all such remedies 
by way of injunction or interdict, damages, 
accounts, and otherwise, as are or may be con¬ 
ferred by law for the infringement of a right. 
The proper remedy for the petitioner is to pursue 
that allowed to him by a civil suit. If this poem 
had been included by the counter petitioners 
without tho permission of the petitioner, the 
damages, if aDy, sustained by him would be as- 
cerlained, accounts looked into, and the necessary 
reliefs granted by a competent Court cf law in 
case the petitioner is able to substantiate his plea. 
It is therefore not considered proper or expedient 
to allow this petition. The petition is therefore 
dismissed, but in the circumstances of this case, 
without oosts. 

V.B.B. Petition dismissed. 


for formal permission. She had already transfer¬ 
red her copyright over the poem to her brother 
who was the petitioner — publisher. The reply 
from Miss Mary John to the 2 nd counter-peti¬ 
tioner that he was to contact tho petitioner was 
received by him only on 6-6-1951. By this time 
tho printing must have been completed. Even if 
the 2nd counter-petitioner's statement that the 
petitioner had given his formal consent for the 
inclusion of the poem in tho book be true, it could 
be seen that the poem had already been included 
and printed before obtaining such formal sanction. 
As stated by him in para. 4 of the counter-affida- 
vit, ho might have anticipated the formal consent 
from the necessary party as, according to him, 
the authors and poets had always considered it 
an honour to include their writings in the selec- 
tion. Though this would not in any way take 
away tho legal formalities that he had to observe, 
I do not think that this is a proper case in which 
a writ as prayed for could be issued. The Kerala 
Padya Patavali” which is prescribed as a text 
book for the Fifth Form, contains sixteen poems 
eaoh written by a different author. Admittedly by 
the time this petition was filed, a good number 
of the copies had been sold and distributed among 
the students. Restraining the circulation of the 
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Konhi Raman C. J. and Sankaran J. 

Kochu Vareed and another—Appellants v. 
Mariayam guardian of Ouseph—Respondent. 

Second Appeal No. 181 of 1124, D/• 25-6 1951. 

(a) Limitation Act (1908), Arts. 181,182 — Applica¬ 
bility to application for restitution—Civil P.C. (1908), 
S. 144. 

An application for restitution under S. 144, 0ml P. C. 
is an application for execution of a decree and as such is 
governed by Art 182, Limitation Act (1908) (correspond¬ 
ing to Art. 166, Cochin Limitation Aot) and not by 
Art. 181 (i.e. Art. 1C5 of the Cochin Act). Case law 
referred . 

Anno. Limitation Act, Art. 181, N. 7; Art. 182 N. 18; 
Oivil P. 0.>S. 144, N. 33. 

(b) Civil P. C. (1908), S. 145 -Procecdings against 

surety—Nature — Proceedings can be only by way of 
execution. • . 

Anno. Civil P. C., S. 145, N. 10a. fPara 5] 

S. Narayana Iyer—for Appellants ; P, K. Krishnan 
Kutty Menon—for Respondent. 

Cases referred to .— 

(Arranged in order of Courts, and in the Courts 

chronologically. List of foreign cases referred to comes 
after the Indian cases). , 

('09 1 31 All. 551 : (36 Ind. App. 197 P.C.) [Pr- « 

(•34) A.I.R (21) 1934 All. 626 : (57 All. 26 F.B.) [Pr. 5J 
('17) 41 Bom. 625 : (A.I.R. (4) 1917 Bom. 210) [Pr. o] 
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(’28) A.I.R. (15) 1928 Cal. 645 : (29 Cri. L. Jour 927) 

[Pr. 6] 


(’34) A.I R. (21)1934 Lah. 190: (149 Ind. Cas. 1103). 

[Pr. 


5] 


(’17) 40 Mad. 780 : (A.I.R. (4) 1917 Mad. 1851. (Pr. 5) 
(’47) A.I.R. (34) 1917 Nag. 239 : (I.L.R. (1947) Nag. 176). 

[Pr. 4] 

(’34) A.I.R. (21) 1934 Pat. 246(2) : (13 Pat. 411 F.B.) 

(Pr. 51 

(’33) A.I.R. (20) 1933 Rang 180 : (11 Rang 275). [Pr. 5j 
Kunhi Raman C- J. —The plaintiff-decree- 
holder and his surety are the appellants. The 
proceedings in the Court below were for restitu¬ 
tion for which an execution petition was filed in 
respect of a sum of money drawn out by the 
decree- holder under an ex parte decree. The ex 
parte decree was passed on 9-10 1117 in O. 8. 311 
of 1117. In execution of that decree, a certain 
amount standing to the credit of the judgment- 
debtor was proceeded against and a sum of Rs. 200 
odd was brought into Court and credited towards 
the decree. Thereupon, the decree-holder who 
had secured the ex parte decree applied for pay¬ 
ment out. This was granted subject to security 
boing furnished. The surety who is one of the 
appellants in the present case was the person who 
furnished suoh security by executing a bond. 
Subsequently, the ex parte decree was set aside on 
application made by the judgment-debtor. This 
was done on 16-10-1118. The suit was heard in 
due course on the merits and ultimately a deoree 
for Rs. 7 odd was passed on 28-11-1119. From this 
decision A. s. No. 60/ll20 was preferred and the 
appellate Court on 26 - 2-1121 confirmed the deoision 
of the trial Court. On 10-12-1122 B. P. 1334/1122 
was filed on behalf of the judgment debtor for 
getting back the excess amount drawn out by the 
decree-holder when the ex parte deoree was in 
force. This was resisted both by the decree holder 
and the surety aooording bo whom the appli- 
cation was barred by limitation. Their contention 
was that the right to olaim the amount accrued 
on the trial Court setting aside the ex parte 
decree on 16.l0.lli8. If that position is not 
tenable then according to them in any event 
when the suit was tried on the merits and the 
decree for Rs. 7 odd was passed on 28-11-1119 the 
right to claim the excess amount drawn out from 
the Court must necessarily have arisen. If either 
of these dates is taken as the starting point for 
limitation, then the application filed on 10 - 12-1122 
for recovering the surplus was barred by limifca- 

f!° n “°f. e tha ° ^ree years having elapsed from 

the starting point of limitation. The answer of 

b ‘ 0t ™ ,hal right mrud 
only on the deoree passed by the appellate Court 

26 Whi °, h M a ! IGady 3tat0d wa8 ^ 
26 . 2 - 1121 . The execution petition in the present 

case with respect to which the question of Umita. 

tion is raised was filed as already stated on 

10-12 naa and it was contended that it was with, 
in time. 

[a] Both the Courts below have accepted the 
respondent's contention that the application for 


recovering the surplus amount drawn out by the 
decree-holder was in time. They have both based 
their conclusion on the wording of the surety 
bond under which the surety undertook to bring 
the amount back whenever the Court directed 
him to do so. It was contended in the Courts 
below that such a direction was not given prior 
to three years from the date of execution petition 
NO. 1331 of 1122. 

[3] In second appeal, the question was argued 
purely as a question of law based upon the appro, 
priate article of the Limitation Act which would 
apply to a petition like E.P. 1334 of 1122. 
Articles 165 and 166 , Cochin Limitation Act cor¬ 
respond to Arts. 181 and 182 , Indian Limitation 
Act. Therefore, if the residuary article which is 
Art. 1G5, Cochin Act applies, the application for 
recovering the eurplu9 amount is clearly barred 
by limitation. If, on the one hand Art. l66,Ccchin> 
Aot which corresponds to Art. 182 of the Indian 
Act is applicable, then the execution petition is 
within time. 

[4] It is conceded by the learned counsel 
appearing on both sides that there is a divergence 
of views on this question in the High Courts in 
India. This is oorreotly summarised in Rustomji's 
Commentaries on the Indian Limitation Act 
5th Edn., p. 1662 of volume li: 

"There is a conflict of authority as to the limitation 
applicable in the case of an application for restitution- 
under S. 144, Civil P. C. 1908, and the decisions are cot 
easy to reconcile. According to the Madras, Bombay, 
Lucknow, Patna and Rangoon Courts, the application i» 
oocsidered to be one for execution and as coming within 
the purview of Art. 182. On the other hand, according to 
the Calcutta, Allahabid and Lahoro Courts, the applica¬ 
tion for restitution under S. 144, Civil P. 0., is held to bo 
not an application for execution so as to be governed by 
and is held to come within tho residuary 

Art. 181, 


ine learned counsel for the appellants invites ou 
attention to the view taken by the Nagpur Higl 
Court which adopts the view expressed by thi 
Calcutta, Allahabad and Lahore Courts. Thi 
case in which this point came up for deoision ii 
reported in Allawali v. Eesharimal Ramlal 
A. I. B. (84) 1947 Nag. 239. 

(5) The view taken by the majority of thi 
nigh Courts in India is based mainly upon thi 
opinion expressed by the Judioial Oommittoo o 
the Privy Counoil in the oase reported in Praj 
Narain v. Kamakhya Singh, 81 all. 661 . Thi 
important deoisions on this controversial questior 
were all read in Court by learned counsel appear, 
ing on both sidoa. Somasundaram Pillai v 
Chokkalingam Pillai, 40 Mad. 760; Eurgodigoudc. 
v. Ntngangovda, 41 Bom. 626 ; Muthukasuppar, 
Chetttar v. Annamalai Chettiar, A.I.R. (20) 193 ! 
Rang 18 ° : Bhaunath Singh v. Kedarnath, A.I.R 

at r 3 h V k\\ 246 2 ! 1 Sera l' ul Islam v- Emperor 
o?.* (1 ®’ ; 9sa CaU 64fi ; Parameshwar Singh v 
StUadtn Dube, a.i.r. (ai) i 98 4 all. 626 ; Ohulam 

Wei™'- R ?. n ™ n M A al < (21) 1931 Lah. 180 

We are inclined to adopt the view expressed b 5 
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the majority of the High Courts in India, namely 
Madras, Bombay, Lucknow, Patna and Rangoon. 
We, therefore, hold that tho application in the 
present case in respect of which the question of 
limitation is raised must be regarded as one for 
executing tho de:ree and in that view since it 
was filed within three years from the date of the 
appellate decree, it is within time. In other 
words, it is Art. 1 G 6 , Cochin Limitation Act 
corresponding to Art. 182, Indian Limitation Act 
that applies to the present case. We are also satis, 
lied that the terms of the surety bond in this case 
relied upon strongly by both the Courts below to 
support the contentions of the learned counsel for 
the respondent as also the provisions of S. 145, 
Civil F. C. (1908) according to which and also 
according to general principles, the proceedings 
against the surety can only be by way of execu¬ 
tion and not by way of restitution. In the view 
that wo have taken on this interesting question 
of law that has arisen in this case, both the 
Courts below have correctly decided the point in 
issue between the parties and this second appeal 
must bo dismissed with costs. 

D.R.R. Appeal dismissed. 
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Kunhi Raman C. J. and Subramania 

Iyer J. 

Aiyamperumal — Petitioner v. State. 

Cri. Revo. Feto. No. 138 of 1125, D/- 31-11951. 

Municipalities—Trivandrum City Municipality Act 
IV [4] ol 1116 M. E.), Ss. 295 Sch. IV, 375, a841— 
'Beating ol metals”- Metal whether includes gold- 
Licence to carry business of goldsmith — Necessny 
of— Words and Phrases—'‘Metal. - 

The word ‘‘metal” does not include precious metals 
such as gold and silver. Hence, the word metals in the 
expression “beating of metals" for doing which a licence 
is necessary under the Trivandrum City Municipal Act 
does not include gold. Therefore, there is.no r necessity 
[or a goldsmith resident of Trivandrum to apply fo ot 
obtain a licence for practising h.B profession as golds®.*- 
[1831) 2B.& Ad. 692, Foil. ( [P “ r “ 4] 

C. I. 1 'aramesawaran PiV.ai - for Appellant'. Public 
l’rosccutor — for the State. 

Case referred to : — 

(1831) 2 13. & Ad 692 : (9 L. J. K. B. 280). I r * 

Kunhi Raman C. J. - The accused who is 
a goldsmith by profession and whe) isi carrying on 
business at Trivandrum has brought this criminal 
revision petition against the decision of the 
learned Sessions Judge of Trivandrum in Cr,mu 
nal Appeal No. 16 of 1124. The learned Judge has 
confirmed tho conviction and sentence passed on 
tho accused by tho First Class Bench of Magts- 
tratos at Trivandrum and dism.ssed the appeal. 

[2] Tho accused was prosecuted under 8. 375, 
Trivandrum City Municipal Act (IV l4l of 1116) 
read with s. 295, Sch. iv, and 9. 384 of the same 
Act. The caso against the accused wa3 that he 
carried on hie profession as a Goldsmith in a 


building in the city of Trivandrum without 
obtaining a license for "beatiDg metal" as required 
by Sch. iv of B. 295 of the Act aforesaid. The 
accused admitted in the trial Court that he was 
carrying on his profession as a goldsmith whioh 
involved "beating" of gold for making ornaments 
and other articles. He pleaded in both the Courts 
below that for doing this business, no license was 
required, since the relevant clause of Sch. lv relied 
upon by the prosecution did not apply to his 
case. This contention did not find favour with 
both tho Courts below and therefore on the 
question of law as to whether a license is neces¬ 
sary in the circumstances of the present case, he 
has brought the criminal revision petition to this 
Court. Since the question involved is one of im¬ 
portance, affecting as it does both the Corporation 
of Trivandrum and a class of persons resident all 
Trivandrum who are carrying on business there, 
the oase was directed to be posted before a bench 
of two Judges and it has thus come up before us 
for disposal. 

[ 3 ] The learned Sessions Judge has sot forth 
the facts clearly in his judgment. According to 
Cl. (l) of 8. 295, Trivandrum City Municipal Act, 
no place within the City limits shall be used for 
any purpose mentioned in Sch. IV without obtain¬ 
ing a license from tho Commissioner of the 
Municipality. This sohedule contains a list of 
cases in which licenses must be obtained for using 
premises for particular purposes. In the present 
case, we are concerned with two of these purposes 
as given in S. 295 The first is "Gold Refining". 
This is followed after a few items by the item 
"Metals—beatiDg, breaking, hammering, casting, 


itC-” 

[ 4 ] The lower appellate Court has proceeded 
lpon the basis of the meaning of the words 
beating metals' as given in Chamber’s 20th 
Jentuary Dictionary. But when words which 
u-e used in a statuto have to be interpreted, to 
iscertain the sense in which they are used, legal 
lictionarie3 are more appropriate for reference, 
[n Bouvier's Law Dictionary, vol. 2, Edn. 8, at 
p. 2207, it is explained that the word metal does 
not include 'precious metals’. A similar explana¬ 
tion is given in vol. 3, p. 364 of Poland Burrows 
Judicial Dictionary (Words and Phrases Judi¬ 
cially Defined). There is high judicial authority 
for this interpretation in the case of Casher v. 
Holmes, (1831) 2 B & AD 592. That was a oase in 
which the plaintiff sued tho Commissioners ot 
Arundel Port for recovering a sum of £. 75( ^ in jr® 
following circumstances. In September 18 9, 
Majesty's frigate "Druid” arrived off Portsmouth 
with a quantity of gold and silver amounUng 
in value to £273.091 83. 6d. Tho plaintiff 
omployed by tho captain of the vessel to convey 
the gold and silver from Portsmouth to London, 
and dolivor it at ths bullion office in the Bank o 
England, which was used by merchants as a place 
of deposit of precious metals. Tho plaintiff 


1952 

received the gold and silver on board a sloop 
belonging to him called the "Elizabeth” and 
conveyed it first to Portsmouth and from there to 
the little Hamption Harbour in the Port of 
Arundel. When his sloop arrived there, he tran- 
shipped the cargo into barges for conveying the 
same to London by Inland navigation. The Com. 
miasioners of Arundel Port demanded from him 
£787. 10s. od. as dues payable to them on the 
cargo, The plaintiff resisted the demand. There¬ 
upon the cargo wa,9 seized and detained by the 
Commissioners. To release it from detention, the 
plaintiff was obliged to pay the amount demanded 
by the Commissioners. He did this under protest 
and afterwards brought an action against the 
Commissioners to recover it from them. The 
point urged on behalf of the Commissioners was 
that they had a right to charge lOd. for every £ 10 
value of the cargo consisting of "all other metals 
not enumerated.” The contention urged on behalf 
of the Commissioners was similar to what was 
urged ia the Courts below in the present case. It 
was argued on behalf of the Commissioners that 
gold and silver are clearly metals and, therefore, 
they could not be excluded from the category of 
"all other metals” appearing in the statute whioh 
authorised the Commissioners to levy a duty. 
But this contention was not acoeptei by the Court. 
Lord Tentorden 0. J. stated as follows in his 
judgment: 

“ 'All other metals' in this Aot of Parliament must be 
understood in their ordinary and popular sense; and in 
that aonso they certainly do not include gold and silver. 
They are never ap3ken of in popular language as metals, 
but as the precious metals. That being so, the Com- 
nmsionerg wore not entitled to demand £.787-10s. as 
dues payable on this cargo." 

Littledale J. stated as follows : 

‘‘Undoubtedly, gold and silver are, strictly speaking, 
metals; but as articles of commerce, they are nover 60 
spoken of as metals, but are described by name, or as the 
preoious metals. 

A similar view was expressed by Parke J. who 
said :. 

„‘T n h « ,™ rd u» Us ordinary aenee, does 

not melude the precious metals, and I am of opinion that 

b . e ? Dd . er n 3t0 ? d in 1,8 ordiMr y sense In the 
eohedule of this Act of Parliament.Besides it is 

a good rule of construction that where a charge is to be 

imposed on the subject, it ought to be done in clear and 

nW ew 8 Md as, at all events, it is not 

W» 1 ? ‘ 8 ° d r \" d if ! 1 ' V 8 lneluded in the word 
JV • • l ®hould be of opinion that the plaintiff 

Xtone5?“ d Piy S ° m Claimed by the Com - 

This interpretation of the word 'metal' seems to 
us to be applicable to the word appearing in the 
relevant seotion of the statute in the present oase 
flspeoially in view of the fact that there is specific 
mention made m an earlier item in the schedule 
to gold for refining which a lioense is neoeBsary. 
Adopting this interpretation, the word ‘metals' 
m the expression "beating of metals" for doing 
which a lioense is necessary under the Trivandrum 
Uity Municipal Aot, will not inolude gold. In 
this view there is no necessity for the accused 
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petitioner to apply for or obtain a license for 
practising hie profession as goldsmith and he is 
not guilty uuder the provision of law mentioned 
in the judgments of the Courts below. The con. 
viction and sentence shall, therefore, be sot aside 
and the fine if collected from the petitioner shall 
be refunded to him. 

7.S.B. Conviction set aside. 


(C. N. 14.] 
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Koshi and Govinda Pillai JJ. 

Krishnan Padanayar—Appellant v. Parame- 
swaran Hair and others — Respondents. 

A. S. No. 285 of 1950, D/- 17-7-1951. 

Court-lees Act (1870), S. 7 (iv) (1) — Travancore- 
Cochin Court-fees Act (1125), S. 3 (iv) (c) — Final 
decree in suit for accounts — Appeal by plaintiff — 
Appellant seeking 10 make defendant liable for more 
amounts than found by lower Court — Valuation for 
court-fee. 

When in a suit for aocouots the plaintiff complains 
that the trial Court has not made the defendant liable 
for all the amounts ho is truly liable for, it is open to the 
plaintiff to have the whole case re opened in appoU from 
the final deoreo on court-fee paid on a notioual valuation: 
Case laio discussed. [Paras *2, 4] 

In appeal the 6uit does not lose its character of being 
an account suit 60 as to entitle the Court or the parties 
to treat it as an appeal from a money decree. 

[Para 10] 

In a suit for partition every party is in the position of 
of a plaintiff. [Para 11] 

Anno. Court-fees Act, S. 7 (iv) (f), N. 4, 7. 

T. S. Venkiteswara Iyer and C. S. Ananthahrishna 
Iyer—for Appellant . 

Government Pleader—for Respondents. 

Cases rojerred to— 

(Arrauged in order of Courts, and in the Courts chro¬ 
nologically. List of foreign case 9 referred to comes after 
the Indian Cases). 

(’29; A. I. R. (16) 1929 P. C. 147 : 5G Ind. App. 232 ; (57 

Mad. L. Jour. 281: 31 Bom. L. R. 811) [Pra. 5, 7, 8 ] 
(’41) A.I.R. (28) 1941 Bom. 242: (I.L.R, (1941) Bom. 477) 

[Pra 7 91 

C38) A. I. R. (23) 1936 Lab. 458: (ICO Ind. Cas 642) ’ 

rp r , 7 ] 

('46) A. I. R. (33) 1946 Lah. 280; (I. L. R. (1947) Lah. 47 

F. B.) rp rs rr gl 

('38) A.I.R. (20) 1933 Mad. 330: (56 Mad. 705) [Pr.’ 71 

( 381 A.I.B. (25) 1938 xMad. 435: (I.L.R. (199S) Mad. 698 

1‘ • B.) [Prf. 7 8 ] 

j! 48 > A l* R * ! 80) 1948 Mad « 685: l 211 Cas 10) [Pr.* 7J 

30) A.I.R. (17) 1930 Pat. 1: (8 Pat. 818) [Pr. 3l 

(31) A. I. R. (18) 1991 Rang. 14G: (9 Rang. 1G5 F. B.) 

Koshi J.—This appeal has been placed before 
ua now to deoide whether proper court-fee has 
been levied on it. The appeal is from a final 
decree in a Bult for partition among the members 
of a Nair Tarwad in whioh there was also aolaim 
for rendition of accounts by defendants 1 and a 
regarding the surplus profits of the tarwad pro¬ 
perties. During the relevant period these defen¬ 
dants were m management. The appellant was 
also a defendant (defendant 6) in the suit, but he 
was not one of the parties liable to acoount. On 
the other hand, his oase throughout has been that 
on a proper accounting large amounts of the sur- 
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plus profits of the common properties will be 
found duo by defendants 1 and 2 to the tarwad. 
The lower Court after an elaborate enquiry found 
that defendants l and 2 were liable in the sum of 
Rs. 1,272-10 0 to the appellant and his thavazhi. 
The appellant's main complaint in the appeal is 
that the lower Court fixed the liability of dofen- 
dants 1 and 2 at a very low figure and that fur- 
fcher amounts will be found due if accounts are 
taken properly. The appellant’s position in the 
suit is really that of a plaintiff and the court-fee 
payable on the appeal preferred by him has to bo 
determined on that basis. 

[ 2 ] Besides paying a court-fee of Rs. 10 as in a 
suit for partition the appellant has estimated the 
value of the relief as to accounting at Rs. 100 and 
also paid ad valarem court-fee thereon. The 
Office Report is: "whether the court-fee of Rs. 10 
for tbo partition mattor is sufficient, has to be 
decided.” The learned Government Pleader who 
represented the State before us on this reference 
conceded that proper fee has been paid regarding 
the relief as to partition. We are unable to appre¬ 
ciate how the office could have entertained any 
doubt with regard to it. The learned Govern¬ 
ment Pleader, however, urged before us, 1 that proper 
couit-fee has not been paid with respect to the 
relief relating to accounting. We are afraid that 
in raising this point he omitted to notice that the 
position of the appellant here is not that of a 
defendant in an ordinary suit for accounts. As 
stated earlier the appellant is not one of the 
members of the tarwad liable to account for tho 
profits, but is one entitled to call thoso in manage- 
ment to disgorge the surplus profits in their 
hands. He was truly a plaintiff in the suit and 
there is a consensus of judicial opinion that when 
a plaintiff in a suit for accounts complains that the 
trial Court has nob made the defendant liable for 
all tho amounts he is truly liable for it is open t° 
the plaintiff to have the whole case re-opened in 
appeal on court-fee paid on a notional valuation. 
That appears to us al 60 to bo the true construc¬ 
tion of the relevant provision of tho Court-fees 
Aot. 

[ 3 ] Before proceeding to discuss the question 
we think it proper to mention here that the ap¬ 
pellant's counsel raised a point before us that 
when a junior member of a joint family adds a 
relief asking for accounts, a suit for partition 
cannot become a suit for accounts and that court- 
fee payable in partition suits, pure and simple 
alone need be paid in euoh suits as well. Reliance 
was placed for this position on the case reported 
in Jyotibati v. Lackhmeshwar Prasad , A. I. R. 
(17) 1930 Pat. l. This is, however, a controversial 
matter and for our present purpose it would 
suffice to state that the memorandum of appeal 
itself does not proceed on that basis. W hat we 
have to decide is what the court-fee payable is 
on the reliefs as valued in tho memorandum of 
appeal. 


[ 4 ] Now to come back tc the point raised by 
the learned Government Pleader, the relevant 
provision of law is to be found in S. 3 (iv) (c) of 
tho Travancore-Cochin Court-fee9 Act, 1125 . It 
states that in suits, original cr appeal, falling 
within tho clause, the amount of fee payable shall 
be computed according to the amount at which 
the relief sought is valued in the plaint or memo- 
randum of appeal and that in all such suits, the 
plaintiff shall state the amount at which he values 
the reliefs sought. Treating the appellant here 
as a plaintiff in the suit and due regard being had 
to the change tho Travancore-Cochin Court-fees 
Act introduces into the opening sentence of the 
section from the corresponding provisions of the 
Indian Court-fees Act (s. 7) it appears to us to be 
plain that it is open to the appellant here to pub 
his own valuation regarding the relief as to 
accounts claimed in the appeal. The opening sen¬ 
tence in S. 7, Court-fees Act, does not contain the 
words original or appeal' after tho words 'in 
suits’. Even as S. 7, Court-fees Act, 1870 stands 
judicial opinion is unanimous that whero in an 
appeal from a suit for accounts the plaintiff 
claims further amounts from the defendant ho 
can invoke the aid of S. 7 (iv) (c) of tho Act 
and pay court-fee according to the amount at 
which the reliefs sought is valued by him in tho 
memorandum of appeal. There is difference of 
opinion whether a defendant’s appeal could be 
valued likewise and court-fee paid accordingly. 
There is also difference of opinion whether the 
above mode of valuation can be permitted to be 
made when the plaintiff is seeking to get rid of a 
liability the trial Court found against him. How- 
ever when the plaintiff is by his appeal only 
claiming further amounts from the defendant 
we have not come across a single case which 
lays down that valuation and court-feo should 
be on a basis different from that found in the 
provision referred to. 


[ 5 ] The case which would seem to be very 
elovant hero is a deoision of the Privy Council 
eported in Faizullakhan v. Mauladad Khan , 
k . I. R. (1G) 1929 P. C. 147: 56 Ind. App. 232. Tho 
ead note to that case as occurring in tho Indian 
appeals series reads a3 follows: 

"Oa taking accounts in a partnership suit a decree 
■is made that Rs. 19.991 were due from the plai ,n *™ 
he first defendant. The plaintiffs, who had valued tneir 
ait at Rs. 3,000, appealed within the time hmite. 
raying that the decree bo set aside and that a decree oe 
Je for such an amount as might be found due to 
hem. Bv their memorandum of appeal they \a u 
ppeal at Rs. 19,991, and paid court-fees accordingly. 
?he Appeallate Court reroandod the matter for a r <j • 
iut ordered that the plaintiffs should not have a . 
or any sum which might bo found due to them, b 
heir view the court-fees paid did not cover tba , ’ 

flint rvfpnt tho anneal was then barred j 


limitation.*’ 

[Cl Ifc was held by their Lordships, re ™^ lDg 
the Judioial Commissioner of the North-West 
Frontier Province, Peshawar, that the memo- 
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randum of appeal by the plaintiff to the Court 
below correctly stated “the amount at which 
relief is sought” within the Court-fees Act, 1870, 
S. 7 (iv) (f) and that the court-fees paid entitled 
the plaintiffs to claim a decree if any sum should 
be found to be due to them. The claim in the 
appeal to the Court of the Judicial Commissioner 
was expressed as follows: 

"Claim in appeal— Fjr reversal of the deoree against 
the appellants and for granting a dooree in their favour 
for such of tbit amount as may be found due. Value 
for purposes of Court-fee of appeal Rs. 19,991.” 

Two sentences from the judgment Lord Shaw 
delivered in that case may usefully be quoted 
here: 

“Thoir Lordahip3 are clearly of opinion that the Memo¬ 
randum of appeal in the present case did state in terras 
of the Aot the amount at which the relief was sought. 
This determines the appeal." 


[ 7 ] This case has been differently interpreted 
by different High Courts as to whether it would 
apply to an appeal by a defendant in a suit for 
accounts or to an appeal by a plaintiff when he 
is seeking to get rid of a liability the trial Court 
found against him. See Omar v. Ali Omar , 
A. 1. R. (18) 1931 Rang. 146. In re Venkatanan• 
dam, A. I. R. ( 20 ) 1933 Mad. 330, Tarif Singh v. 
Kanshi Ram . a. 1 . R.(23) 1936 Lah. 458, In re 
Dhanukodi Nayakkir , A. I. R. ( 25 ) 1938 Mad. 435, 
Kashiram v. Ranglal , A. I. R. (28) 1941 Bom. 242, 
Ramadoss v. Appalanarasayya t A. 1 . r. ( 30 ) 1943 
Mad. 685 and Megh Raj v. Rupchand Ottam- 
chand, A. I. B. ( 33 ) 1946 Lah. 280. • Even oases 
whioh give a very restricted scope to the Privy 
Council deoision (a. i. r. (16) 1929 p. c. 147 ) are 
agreed that when a plaintiff prefers an appeal 
claiming more amounts from the defendant than 
that found by the lower Court his appeal need be 
valued and oourt-fee paid only as envisaged in 
8. 7 (iv) of the Oourt-fees Aot, 1870. 

[8l In the Pull Benoh deoision of the Madras 
High Court mentioned above viz., a. 1 . R. (26) 
1938 Mad, 485, referring to the Privy Council 
decision m A. I.B. (16) 1929 p. 0 . 147, Sir Lionel 
Leaoh 0. J. said: 


" I “ couraa tho arguments whioh are to be foe 
reported in 57 M. L. J. 281 ; 31 Bom. L.R?8°l (P 
it was pomted out by Lord Tomlin that the scheme 

hU o A . Ct W I? r h ahould *» allowe a ‘o va 

hie own relief, and the deoision prooeeded on this bael 

Lord Tomlin a observations are fonad quoted 

page 290 of the Lahore Pull Benoh case me 

tioned above, (A. I. R. (33) 1945 Lah. 280 at p. 29 

Those observations are: y 

“In S. 7 tho amount of the fee is to be confuted 
suite for aooounts according to the amount at whioh 1 
relief eonght is valued in the plaint or memo^ndnJ 

vafn* tl [® ref . 0re ' tl ' 0 a PPellaot (who was tho plaim 
values the relief in the memorandum of appeal and m 

a fee thereon, that is the amount of fee proper v 

Of oourso if the appellant recovers mme. h? ££ 

“ f‘ e . s un , der 8- « ‘be Act (whioh agiin apE 

Jlnlnt 08 & ? n . 0 \w Ut L y ° U (eeunsol for responder: 

’ompWn that the amount valued in the men 
randum of appeal is not the proper amount". 


Later on in his judgment Sir Lionel Leach C. J. 
observed: 

“Faizulla Khan's case, A. I. R. (16) 1929 P. C. 147, ae 
I have already indicated, only dealt with the case oi a 
plaintiff-appellant. The section gives great freedom to 
plaintid-appellants, but we do not oonsider that it gives 
the same freedom to defendant-appellants.’’ 

[9l We will also quote here a passage from 
the decision of Beaumont C. J. in the Bombay 
case mentioned above. A. 1 . R. (28) 1941 Bom. 
242. The Bombay High Court does not share the 
view of Madras, Lahore or Rangoon High Courts 
that the Privy Council decision would govern all 
manner of appeals by a plaintiff in a suit for 
accounts. In the case now under reference Sir 
John Beaumont C. J. and Sen J., held that when 
a plaintiff is seeking to get rid of a liability found 
against him by the lower Court he must value 
the appeal and pay court fee according to the 
amount of liability sought to be got rid of. In 
laying down that rule what Sir John Beaumonb 
says about a plaintiff's appeal of the kind before 
us now is instructive. The relevant observa¬ 
tions are: 

“If the plaintiff's suit had failed and ho bad appealed 
against the refusal to take an ascouut, the appeal would 
have related solely to a right to su aooount, and I agree 
that the appellant might have placed his owu value on 
the memorandum of appeal. But as the suit resulted in 
a deoree for a certain amount against the plaintiff it 
seems to me that the appeal is not merely in relation to 
an account, but ie really an appeal against a money 
deoree, and he muet at any rate stamp his memorandum 
of appeal with an ad valoram stamp in respect of the 
amount of the decree. He may add a nominal amount in 
respeot of any further relief claimed which may accrue 
by reason of the amount being taken on a different basis 
rom that adopted by the lower Court, but the stamp on 
the memorandum of appeal must, to my mind, oover the 
amount of the deoree whioh is standing against th a 
appellant, and which he seeks to have set asido/' 

The learned Chief Justioe’e view as to how a 
plaintiff soeking to obtain more amounts from 
the defendant should value his appeal or pav 
court-fee can be found in the first part of the 
last sentence of the above extraot, 

CIO] For the reasons stated by us earlier and 
on the authority of the oases referred to here we 
hold that proper oourt-fee has been paid regard¬ 
ing the relief for accounting sought for by the 
memorandum of appsal and we decide aooord- 
ingly in appeal the suit does not lose its charao-i 
ter of being an aooount suit so as to entitle the! 
Court or the parties to treat it as an appeal from! 
a money deoree. 1 

Ill] Even at the risk of repetition we onoa 
again Btate that we have here oonfined ourselves 
to the immediate requirements of the oase on 

“TV h0 JT a in a suit for accounts, 

shouW value bis appeal for purposes of Court-fee^ 

when all that he olaimB in the appeal is fcn makf 
the defendant li.ble for JSS 
found by the lower Court. Though the append 
here is only a defendant in the suit wa &n8 
oeeded to deoide the question on the basis E 
he is to all intents and purposes a plaintiff, in 
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fact it is an accepted view now that in a suit for 
partition every party is in the position of a 
plaintiff. 

V.B.B. Order accordingly . 


[C. N. 15.) 
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Sankaran and Gangadhara Menon JJ. 

II. Ramasubbier — Appellant v. Janaki 
Ammal — Respondent. 

A. S. No. 118 of 1950, D/- 1-6-1951. 

Companies Act (1913), S. 229 — Rules of law of 
insolvency — Applicability to winding up proceeding 
— Winding up Judge if can compel secured creditor 
to prove his debt — Travancore Companies Act (IX 
[9] of 1184), S. 284. 


The words “the same rules ... a3 arc in force for the 
time being under the law of insolvency,” in S. 284, 
Travancore Companies Act, are wide euqugh to include 
rule6 contained in the sections of the Insolvency Ait, 
rules if any made under that Act, and any appropriate 
established rules of practice in the insolvency proceed¬ 
ings unless there is something In the Companies Act 
itself already providing for the matter in question, or in 
conflict with the rules which the section purports to 
import. Therefore, in determining the respective rights 
of secured and unsecured creditors under S. 284 in a 
winding op proceeding under the Companies Act, the 
provisions of the Jaw of insolvency in reapect of that 
matter are attracted. And it is a well-established princi¬ 
ple of insolvency law, that in the case of insolvency of 
an individual a secured oreditor can stand outside the 
proceedings. Hence, the winding up Judge cannot 
compel a secured creditor to prove his debt or subject it 
to his scrutiny nor has the Jadge jurisdiction to annul 
or modify a secured creditor's security or decree : A.I.R. 
(16) 1929 All. 353 (F. B.), Rel. on; (1907) 2 K. B. 23, 
Distinn. [Paras 3, 5] 

Anno. Companies Act, 8. 229, N. 1, Pt. 2 and N. 11, 
Pt 3 

T. N. Subramonia Iyer -for Appellant-, N. Varada- 
raja Iyengar —for Respondent. 

Cases referred to.— 

(Arranged in order of Courts, and In the Courts ebrono- 
logically. List of foreigu cases referred to comes after 

tho Indian Cases). , ,, 

(’29) A I R. (16) 1929 All. 353 : (51 All. 69o F. B.l. 

[Prs. 3, 5] 

(1907) 2 K. B. 23 : (76 L. J. K. B. 641). (Pr. 5) 

Gangadhara Menon J.—This appeal is direc- 
ted against the order of the learned District 
Judge of Quilon dismissing company Fetiticn No. 
11 of 1124 of his Court filed by tho liquidator of 
a limited company by name "The Sri Ram Tile 
Works, Ltd., Quilon,” which has gone into vol¬ 
untary liquidation. On 17-8-1121, respondent ob. 
tained a deoree against the company inO. 9. No. 13 
of 1121 on the basis of a hypothecation bond 
dated 31 - 1 -1107. When execution was taken out 
by the respondent an application was filed on 
behalf of tho company to have tho debt discharged 
as per the provisions of Ss. 8, 9 and 11 , Debt 
Relief Act XI [ill of 1116 . It was dismissed on 
11 - 7-1124 under Ex. 11 order. Thereafter the 
entire decree amount appears to have been depo¬ 
sited in Court on behalf of tho company by a 
vendee of the liquidators. But before the decree- 
holder drew the money from Court the liquidators 


filed company Petition No. ll of 1124 attacking 
the hypothecation bond as wanting in considers- 
tion and the decree based thereon as fraudulent 
and collusive and prayiDg for an enquiry into tho 
claim of the decree-holder and to call her for 
proof of the debt. The respondent decree-holder 
resisted the application on the grounds (l) that 
the Court has no jurisdiction to entertain such 
an application, ( 2 ) that the liquidators are con- 
eluded by the order of the execution Couit and 
(3) that the application is barred by limitation. 
The Court below repelled the first two grounds of 
objection but it upheld the plea of limitation and 
dismissed the petition. One of the joint liquida¬ 
tors has, therefore, como in appeal. The respon¬ 
dent has filed a memorandum of objections in 
regard to the findings against her on the first two 
points. 

( 2 ) As already stated the hypothecation bond 
is dated 31.M107. The decree was passed on 
17-8-1121. It is admitted that the resolution for 
the voluntary winding up of the company was 
passed only on 4-2-1123. The respondent is, there¬ 
fore, a seoured creditor who has obtained hex- 
decree long before the winding up proceedings. 
This being the case it is contended fer the respon- 
dent that the winding up Court has no jurisdic¬ 
tion to call her for proof of the debt or to 
institute an enquiry into the extent and validity 
thereof. We think that there is considerable force 
in this argument. 

[3] Section 284, Travancore Companies Act 
which corresponds to 8. S29 of the Indian Act 
provides that • 

"In the winding up of an insolvent company the same 
rule shall prevail and be observed with regard to tbo 
respective rights of secured and unsecured creditors and 
to debts provable and to the valuation of annuities ns 
arc in force for the time beiDg under the law of Insol¬ 
vency with respect to the estates of persons adjudged 
insolvent; and all persons who in any such case would be 
entitled (o prove for and receive dividends out of the 
assets of the company may come in under the winding 
up, and make such claims against the company as they 
respectively are entitled to by virtue of this section. ’ 
The words "the 9amo rules .... as are in force 
for the time being under tho law cf insolvency, 
in the above section are wide enough to include 
rules contained in the sections of tho Insolvency 
Act, rules if any made under the Act, and any 
appropriate eetablished rules of practice in the 
insolvency proceedings unless there is something 
in the Companies Act itself ulready providing oi 
the matter in question, or in conflict with the 
rules whioh the section purports to import. (Vide 
Hansraj v. Dehra Dun Missoorie Electric 
Tramway Co. Ltd., A. I. B. U6) 1929 ALL. 3531. 
There are no such provisions in the Companie 
Act except those oontaiied in 8. S08 of the i c 
regarding stay of proceedings and in S. 2iu 
regarding granting or refusing leave to commence 
or proceed with suit or legal proceeding, with 
which we are not oonoerned here as no relieis 
are sought for in this case on the basis of these 
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sections. Therefore, in determining the respective 
rights of seoured and unsecured oreditors under 
S. 284, Companies Act, in a winding up proceeding 
under the Act, the provisions of the law of insol¬ 
vency in respect of that matter are attracted. It 
i3 a well-established principle of insolvency law, 
that in the ca3e of insolvency of an individual a 
seoured oreditor can stand outside the proceed, 
ings as indicated by S. 9 (2), S. 28 (2) and 9. 47, 
Travancore Insolvency Act vm [8l of 1108 more 
particularly the proviso to S. 28 (2) which provides 
that nothing in the sub-seotion shall affect the 
power of any secured creditor to realise or other, 
wise deal with his security in the same manner 
as he would have been entitled to realise or deal 
with it if the sub section had not been enaoted. 

[4l There is, however, no warract for import¬ 
ing the provisions of 8. 53, Insolvency Aot also as 
is contended for by the appellant. With reference 
to secured and unsecured creditors in the matter 
of th8 winding up of an insolvency company the 
rules on insolvency that s. 284, Companies Act 
sec ks to import are only those rules that relate to 
their respective rights. The provisions of s. 53, 
Insolvency Act cannot be oonsidered as such 
rales. 


[li] Applying, therefore, the rules under the 
law of insolvency in determining the rights of a 
seoured creditor as enjoined under 9. 284, Travan¬ 
core Companies Act, it is evident that a secured 
oreditor can stand altogether out of the windicg 
up proceedings if he so elects and rely upon hi 3 
security or his deoree if he has obtained one sub- 
ject of course, to the restrictions that may be 
imposed by virtue of Ss. 108 and 110 of the Aot. 
|Tho winding up Judge cannot compel a seoured 
^creditor to prove his debt or subject it to his 
soratiny nor has the Judge jurisdiction to annul 
m modify a secured creditor's security or decree. 
1 W 0 are fortified in our conclusions by the Full 
Bench decision of the Allahabad High Court in 
Hansra] v. Dehra Dun Mmsoone Electric 
Tramway Go. Ltd., (A. I. r. do) 1929 ALL. 858), 
referred to above. No decision has been brought 
to Our notice either English or Indian whioh 
takes a contrary view. The deoiaion In re Van 
Laun. Ex.parte Chatterton, (1907) 2 k. b. 23 , 
which the learned Advocate for the appellant 
relied on doea not lonoh the question that wo 
are called upon to consider in this oase. It is 
dear from the facta of that oaae that the seoured 
oreditor had exercised his option to come into the 

winding up proceedings and submit his claim to 
the winding up Judge. 

f6] It, therefore, follows that the Court below 
had no jurisdiction to entertain company Petition 

1 . ia4, ou 2 bt to have been dismissed 
on that sole ground. 

. ^ Though we are not inclined to acoept the 
view of the lower Court on the question of limi¬ 
tation, we think it unnecessary to diaouss the 
point in detail inasmuch as the application of the 


liquidators has to be dismissed on the ground of 
want of jurisdiction. 

[Q] For the foregoing reasons we allow the 
memorandum of objections of the respondent tc- 
the extent indicated above and dismiss the appeal 
with costs. 

V.S.B . Appeal disrnissed. 


[C. N. 16.] 
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Kosni and Govindi Pillai JJ. 
Gangadhara Iyer and others — Appellants • 
v. Kulathu Iyer Sankara Iyer — Respondent. 

Second Appeal No. 564 of 1124, D/. 27.6.1951, 

(a) T. P. Act (1882). S. 122 — Gift — Acceptance by 
or on behalf of donee. 

One of the requisites of a valid gift is that it must 
have been accepted by the donee personally or by some 
one on the donee's behalf. An acceptance may be either 
express or implied. An acceptance can be inferred from- 
the facts and surrounding circumstances attending a 
transaction of gift: A. I. R. (19) 1932 All. 444; 13 Trav. 
L.Tim.58 A* UTrav. L. Tim. 1099, Rel. on, [Paras 4, 12] 

Anno. T. P. Act, 8 . 122, N. 7, Pta. 5, 6 . 

(b) T. P. Act (1882), S. 127—Gift followed by direc¬ 
tion to donee to maintain donor — Effect of such 
direction. 

When there is an out-and-out transfer by way of gift 
followed by a direction to tho donee to maintain the 
donor the latter direction is only a pious wish. On tho 
other hand, if the gift deed starts with a statement that 
it i 9 made with the object of providing for tho mainten¬ 
ance of the donor and thi9 statement is followed by the 
operative clause, fchero can bo no doubt that the gift is- 
subject to the liability to maintain the donor. Thus, 
where after tho operative portion of tho gift deed 
other clauses providing for the expenses in connection 
with tho donor’s funeral ceremonies and for tho services 
expectod from the donee are introduced, the directions, 
will not give any right to tho donor to revoke tho gift if 
the conditions are not observed; 2 Trav. L. Jour. 105 & 23 
Trav. L. Jour. 637, Bel. on. rp ara 71 

Anno. T. P. Act, 9.127, N. 3. 

(c) T. P. Act (1882), S. 126 — Gift — Enjoyment of 

profits postponed till after death of donor — Richt to 
revoke gift. & 


_ A? ‘ ^ P oan fce revoked at any time. Where 

reading the gilt deed os a whole It appears that tho truo 
intontlon of the donor was to efloot a transfer in pro- 
senh ol the proprietory interest in the property and to 
vest the same in the doneo, but with a reservation of tho 
r ght to enjoy tho usufruot during the donor’s own life 
time. There Is an immediate gift of the property end the 
ODjoyment by tho donee of lta profits is postponed till 
after the death of tho donor. A gift of this character Is 
reoognised as valid under Hindu law. In auoh a case tho 
gift having booomo complete it cannot be revoked unless 
there is an express reservation in that behalf in the 
.“t » L R - ( 0 ) 1933 All 467 (F. B.) & 

A. I. R, (34) 1947 Mad. 127, Rel. on. [Para 10] 

Anno. T. P. Aot. 8.126, N. 1. 

~ M *■ P * 

Oasa referred to : — 

(Arranged in order of Courts, and in the Courts ohm- 

ffiidlau oSSs!) ,0rt8i ° 0a8e3 Mfomd ‘° oom69 *“« 

('22) A, I. R. (9) 1922 All. 467 : (45 All. 116 F. B.). 

(’32) A. I. R, ( 10 ) 1932 All 444 : (54 All. 534). fpr'. 18) 
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'(’46) 1946-2 Mad. L. Jour. 357:(A I.R. (34) 1947 Mad. 127). 

[Pr. 11] 

2 Trav. L. Jour. 105 (Pr. 7] 

23 Trav. L. Jour. 637. [Pr. 7] 

il Trav. L. Tim. 1099. (Pr. 4] 

13 Trav. L. Tim. 5S. [Pr. 4] 

GoYinda Pillai J. — Tho father of minor de. 
fendantg 1 to 4 who had been appointed as guar, 
dian ad litem has filed this appeal. Tho plaintiff 
is the son of the sister of one Pichu Ammal who 
is now dead. This Pichu Amraal was a Brahmin 
widow. On 28-4-1115 she had executed a gift deed 
for tho plaint properties in favour of ono Valli 
Animal, tho mother of the defendants. This Valli 
Animal was the daughter’s daughter of Pichu Am- 
mal's deceased brother Sankaranarayana Iyer. 
Valli Ammal died in 1116. Pichu Animal then exe¬ 
cuted Ex. B on6-12-1116 cancelling the gift deed 
Ex. A to Valli Ammal. The same day she had exe¬ 
cuted Ex E, a gift deed for the plaint and other 
properties in favour of the plaintiff in the cise. It 
was the plaintiff’s allagation that Valli Ammal 
had no knowledge of the execution of Ex. A gift 
deed in her favour, nor had she accepted the 


by the revenue authorities mentioned in the 
plaint were all correct, that the minor defen¬ 
dants had obtained Patta for the properties after 
the death of Pichu Ammal, that the suit was 
wanting in bona tides and that it was conceived 
in the hope that the defendants being poor 
could not effectively resist the plaintiff who was 
a vakil of the District Court, Nagercoil. They 
therefore prayed for the dismissal of the suit 
with costs. They filed an additional written 
statement in which it was stated that though 
Ext. A was styled a gift deed, it was in effect a 
settlement deed, and that it was referred to as 
the gift deed in the previous written statement 
because it had been so described in Ext. A. 

[3] The trial Court held that Ext. A gilt deed 
in favour of Valli Ammal had taken effect and had 
become operative, that Pichu Ammal was there¬ 
fore inoompetent to execute Ex. E gift deed to 
the plaintiff, that Ex. E had not come into 
operation, that tho plaintiff was not entitled to 
effect the mutation in his name, that tho question 
of possession after the death of Pichu Ammal 


same. She had also not acted according to the 
provisions made therein. According to him Ex. A 
was therefore an invalid document. The pro- 
perties covered by Ex. A remained in the posses¬ 
sion of Pichu Ammal, and the plaintiff stated 
that after Pichu Animal's death he got possession 
of the same. The plaintiff applied before the 
Taluk Office. Thovala for mutation of namo in 
the revenue records This wa9 not allowed by the 
Tahsildar. Ilis appeal against the order before tho 
Assistant Peishkar, Padmanabhapuram, and tho 
revision petition before tho Division Peishkar. 
Trivandrum, were unsuccessful. This has cast a 
cloud on his title, and so he prayed for the can¬ 
cellation of the orders passed by the revenue 
authorities. He also prayed for an injunction res¬ 
training the defendants from interfering with his 
possession, and for a direction to tho revenno 
authorities to grant him Patta pursuant to Ex. E 


gift deed in his favour. 

[ 2 ] The guardian of the minor defendants con- 
tested tho case. Ho had stated'that the gift deed 
Ex A to Valli Amraal was a valid document, that 
she had accepted the same, that the.donorherself 
had produced the original gift deed for registra¬ 
tion and got it back, that the donor had tho 
custody of the gift deed and tho prior title doeds 
on behalf of tho donee, that when it was neces- 
sary for Valli Ammal to go and render assistance 
to Pichu Ammal, tho former went and resided 
-With Pichu Ammal at her residence in Eracbi- 
kulam, that Ex. A gift deed was valid and en¬ 
forceable, that for the execution of the gift deed 
by Pichu Ammal to the plaintiff, Pichu Ammal 
was not a conscious party, that she was also ab- 
solutely incompetent to execute the gift deed 
ex. E, that plaintiff had not obtained possession 
of tho plaint properties, for they were still with 
Pichu Animal's lessees, that tho orders passed 


was not very material since she had a right to 
be in possession of the properties till her death, 
and that the plaintiff was not entitled to any 
relief. In the course of the suit, a Receiver had 
been appointed for the plaint properties. The 
trial Court gave a direction for banding over 
possession of the plaint properties tc the defen¬ 
dants. The plaintiff appealed against this to the 
District Court. Tho learned Judge came to the 
conclusion that Es. A gift deed had not been ac- 
cepted by Valli Ammal, that it was therefore in¬ 
complete and invalid, that the gift deed Ext. E 
to the plaintiff was valid, and that the plaintiff 
was entitled to the decree as prayed for. The 
Receiver was directed to hand over possession of 
the properties to the plaintiff. lie was also allowed 
to get all the amounts deposited by the Receiver 
in Court. The present appeal is against this de- 
creo passed by the Judge. 

[ 4 ] There is no doubt, that one of the requisi¬ 
tes of a valid gift is that it must have been 
accepted by the donee personally or by some one 
on tho donee's behalf. The rulings in Ealyant 
Ammo, v. Gopala Pillai 13 Trav. L. Tim. 68 and 
Raman Pillai v. Padmanabhan 11 Trav. L, Tim. 
1099 have discussed this position and laid down 
the principle mentioned above. The learned 
advocate for the appellants does not question 
the correctness of this position, so that what is 
necessary is to go directly into the question 
whether Valli Ammal before her death had accep¬ 
ted the gift deed in question. Ext. A is 
gift deed. It stated that the donee was the 
donor's brother's grand daughter. In considers- 
tion of tho affection the donor felt for the donee 
and also for the protection of the donee, th 
donor gifted away the decree sohedule proper- 
ties which were worth Rs. 600. After mentioning 
this operative portion that the doners rign 
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over the properties were given over to the donee, 
it was stated chat the latter wa3 to enjoy the 
properties and pay the tax without encumbering 
the properties during the lifetime of the donor 
and that after the doath of the donor the donee 
was to meet all the expenses in connection with 
the funeral ceremonies and to enjoy the proper¬ 
ties with absolute right. In the succeeding por¬ 
tion it was mentioned that the donor for her 
lifetime would appropriate the yield from the 
properties, that she would also pay the tax in the 
name of the donee, that the donee was to take 
good care of the donor, and that the donor was 
retaining with her all the prior title deeds. The 
direction that the donee was to take full care 
of the donor would have been made in it only 
in consultation with the donee who was to per¬ 
form these services. The donor might have 
directed the donee to meet the expenses of the 
funeral ceremonies also with the latter’s con- 
sent. The internal evidence in the document 
would therefore indicate that the gift deed itself 
was executed with the concurrence of Valli 
Ammal. 

[5] In the cancellation deed Ext. B executed 
by Piohu Ammal after the death of Valli Ammal, 
it was nowhere stated that Ext. A gift deed had 
nob come into operation because Valli Ammal 
had not accepted the same. Piohu Ammal had 
also no case in Ext. B that Ext. A was executed 
due to fraud or misrepresentation. The execution 
of a gift deed in a small village like Eraohiku- 
lam would be known to all the parties in the 
locality. There wa3 a car brought to the village 
to take Piohu Ammal to the Sub-Registrar's 
Office, Nagercoil, wbioh is four miles away from 
Erachikulam. One of the attestors to the gift 
deed was one Krishna Iyer Ganapathi Iyer who 
was mentioned to be one of the trustees of the 
Brahmin trust at Eranhakulam. Another witness 
who is D. w. l is aho a resident of Erachikulam. 
But he is of a different caste. The execution of 
Ext. A was therefore with the full knowledge of 
the villagers. Ordinarily, suoh a gift deed would 
be exeouted after due deliberation and with the 
concurrence of the persons benefited by the gift. 
In this case, there is the evidence of D. ws 1 8 
and 4 to show that Valli Ammal had accepted 
the gift deed. D. W. l is an attestor to Ext. A 
He was also examined as an identifying witness 
V before the Sub-Registrar. He stated that the 
parties returned to Erachikulam from Nagerooil 
by about 8 ip M. with Ext. A. that Piohu Ammal 
then handed over the gift deed to Valli Ammal 
who placed it in a trunk which was inside the 
dwelling house. No doubt, it would appear that 
there was some sort of artifioialfty in the part 
said to have been played by Valli Ammal. But 
the evidence was clear to show that ■ after 
registration of the gift deed, D. w. 1 and others 
returned to Piohu Ammal’s house at Eraohiku. 
lam where Valli Ammal was present with her 
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minor children. That wa9 what Valli Ammal’s 
husband also deposed as D. W. 4. There is the 
further fact that Valli Animal's husband had 
accompanied Pichu Ammal to the Sub-Registrar's 
Office for the purpose of rendering the neces¬ 
sary help to Pichu Ammal to execute the gift 
deed. If Valli Ammal had not accepted the gift, 
there would have been no occasion for D. w. 4 
to go to the Sub-Registrar’s Office. The gift 
itself was for 91 cents of paddy land, and in 
view of the poor circumstances of Valli Ammal, 
hsr husband and children would have been only 
too glad to accept the gift by the mere men. 
tion of it. 

[6] D. W. 3 was the Pakuthy Accountant at 
Erachikulam for three years from 1115. There 
was provision made in Ext. A to make muta. 
tion of names in the revenue records in favour 
of Valli Amcnal. Ext. L, copy of A form prepared 
in connection therewith, would show that within 
one month of Ext. a, mutation of names has 
been effected in the revenue records in the name 
of Valli Ammal. D. W. 8 would say that he had 
gone to Piohu Animal's house at Erachikulam to 
ask her about the transfer of registry of names, 
that Valli Ammal was also in that house at 
that time, that the gift deed in the house wa 9 
shown to him by Valli Ammal and that Piohu 
Ammal and Valli Ammal had agreed to the 
transfer of registry of names. The witness 
stitod that though the proceedings relating to the 
transfer of registry were undisputed, yet it was 
the praotice to ascertain from the executant of 
the document her views in the matter. There was 
no enmity between D. w. 3 and the plaintiff. It 
was seen that in Medom 1117, the plaintiff had 
taken Ext. d lease deed from l\ w. l in the 
handwriting of this D. w. 3. There can there, 
fore be no doubt that the plaintiff and D. w, a 
were then on friendly terms. Nothing had been 
suggested to show that the relationship between 
D. w. 3 and the plaintiff got estranged after the 
date of Ex. D. The learned Munsiff who had exa. 
mined the witness in this case had believed D. ws. 
l, 3 and 4 regarding the acceptance of Ex. a by 
the donee. Though there were some embellish, 
ments in the evidence given by D. ws. I and 3 as 
to what transpired after Piohu Ammal returned 
from the Sub Registrar's Office, there does nob 
appear to be any objection in accepting their 
statement that Valli Ammal and her ohildren 
were in Eraohikulam in Piohu Animal's house at 
that time. The evidence and circumstances men¬ 
tioned above would lead to the oonolusion that 
Valli Ammal had aocepted the gift deed and that 
the finding of the learned Munsiff on this ques, 
tion has to be acoeptcd. It has therefore to be 
held that Ex. A is a valid document and that it 
had oome into foroe. 

[7] The respondent's learned advooato then 
argued that Ex. A was only a revocable instru- 
ment for its validity depended upon the perlor. 
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ruance of certain services mentioned in the docu- 
ment. He stated that Valli Ammal was to render 
services to Pichu Ammal and to meet the expanses 
in connection with Pichu Animal's funeral cere¬ 
monies. Thescdirections appeared after the opera- 
tive portion of the document for it was stated at 
first, that in consideration of love and affection the 
doner had to the donee, and for the well being of the 
donee, the properties were being gifted. The donee 
was also asked to enjoy the properties and effect 
mutation of name. The gift was therefore com¬ 
plete. It was then that the other clauses provid- 
ing for the expenses in connection with the 
donor's funeral ceremonies and for the services 
expected from the donee were introduced. These 
are only pious wishes after the operative portion 
of the gift deed. Samuel v. Oosmansa, 2 Trav. L. 
.lour. 105 and Yesuvadiyan v. Eanthaswami 
Nadan, 23 Trav. L. Jour. G37 would support this 
position. When there is an out and out transfer 
followed by a direction to the donees to maintain 
the donors the latter direction is only a pious 
wish. On the other hand, if the gift deed starts 
with a statement that it is made with the object of 
providing fer the maintenance of the donors, and 
this statement is followed by the operative clause, 
there can be no doubt that the gift is subject to 
the liability to maintain the donors. In this case 
the two directions mentioned above were after 
the operative portion in the gift deed as in 2 Trav. 
L. Jour. 105. Thi- will not give any right to the 
donor to revoke the gift if the conditions were 
not observed. The first condition to meet the 
expenses of the funeral ceremonies of Pichu 
Ammal was a contingency that would arise only 
after Pichu Animal's death so that the non-per- 
formance of that direction could not in any way 
effect tho validity of the gift deed. This conten- 
pion of the respondent has therefore to be repelled. 
The plaintiff is therefore nob entitled to the relief 
olaimed by him in the plaint. The suit has there- 
fore to bo dismissed with costs in all the Courts. 
This appeal is therefore allowed. 

[8l But another matter that has incidentally 
arisen in the caso has to be mentioned and pro¬ 
vided for. Valli Animal's 1 legal representatives 
would got the right to take tho yield from the 
properties only after the death of Pichu Ammal. 
Pichu Ammal died on 23-9-1117. Till then she was 
in possession of the properties. But by the end of 
1116 she had exeouted Ex. E to the plaintiff trans¬ 
ferring her right over the properties. Naturally 
therefore, the plaintiff was entitled to be in pos- 
session of the properties till her death. The 
unregistered leaso deed Ex. D also would show 
that at least from Meenora 1117 the plaintiff 
had entered into possession of tho plaint proper¬ 
ties. While he was thus in possession, a receiver 
had been appointed for the properties. The trial 
Court directed the receiver to hand over the 
properties to the defendants, whereas, the lower ap¬ 
pellate Court reversed that direction and gave 


possession to the plaintiff. The plaintiff also has 
obtained possession from the receiver. Though he 
is not entitled to be in possession, he cannot be 
ousted from possession in this suit. That is not 
to be the case as regards the money in Court 
deposited by the receiver. The defendants are the 
rightful persons to the properties as well as to the 
profits arising therefrom.So the money in Court will 
be paid to the defendants. They will have to file 
a suit for possession of the properties with arrears 
of profits, excluding the sum they are allowed to 
draw from Court. This will be the direction as 
regards the money held in deposit in Court. 

[9] Koshi J—I agree that this second appeal 
should be allowed and the plaintiff’s sait dismiss¬ 
ed with costs in all the Courts. At the same time 
I desire to aid a few words of my own. 


CIO) An incomplete gift can be revoked at any 
time. The main question in the caso therefore is| 
whether the gift evidenced by Ex A had become 
complete by Valli Ammal accepting it. The 
further point raised that Pichu Ammal, the donor, 
could have revoked it even after acceptance by 
the doneo, is to my mind not at all tenable. 
Reading the gift deed as a whole, it appears to 
me that the true intention of the donor was to 
effect a transfer in presenti of the proprietory 
interest in the property and to vest the same in 
tho donee, with a reservation of the right to 
enjoy the usufruct during her own life time. The 
whole interest in the property was intended to 
be vested in the donee immediately and the donor 
reserved for herself no power of disposal over it. 
The only right that was reserved to her was to 
enjoy tho profits thereof. There is an immediate 
gift of the property, but tho enjoyment by the 
donee of its profits was postponed till after the 
death of the donor. A gift of this character is 
recognised as valid under Hindu Law. See Lallu 
Singh v. Gur Narain, A. I. R (9) 1922 ALL. 467. 
To quote from Mulla's Transfer of Property Act 
(3rd Edn. 1949, p. 758.) 

“A Rift may bs revocable by being objeot to a condition 
subsequent; or it may be contingent so that there is no 
gift at all, unless a condition precedont is fulullea. I5uc 
the condition cannot depend upon the will of the donor, 
for gift revocable at pleasure is no gift at all. 

Exhibit A does not impose any condition prece¬ 
dent for the gift to take effect nor does it contain 
any defeasance clause. Reference may usefully bo 
mado here to certain passages in Mayne s Hindu. 
Law and Usage (llth Edn. I960) at pp. 868 , 869 it 


in stated thus: 

gift can be made in favour of a person so as to taie 
at the happening of specified uncertain event^ or if 
cified uncertain event shail not ba P^ n ; In t 6 “ b f 0 ‘ 
:he donee acquires only a contingent interest 
,es a vested interest on the happening of the evens 
, one case, or, when it becomes impossible In be 
A gift can be mado in favour of a P” 501 ? " 1 ^ 

tionsuperadded that If a specified UDCCrta ' nc Iv° t 
ns. the interest shall pass to another person, oif 
>ecified uncertain eventdoesnothappen such in 

page to another person ... • • 
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' The next seotiou, S. 735, proceeds to stite: 

“A gift ia revooablo only when there is a condition 
authorising it, or on the grounds of coercion, fraud or 
undue unflaenoe. If a man will improvidently bind him 
self up by a voluofcary deed, and not reserve a liberty to 
himsolf by a pover of revocation, a Court of Equity will 
not loose the fetters ho has put upon himself, but he muEt 
lie down under his own folly/* 

Tho second sentence of the section (735) is 
from Lord Nottingpam'*s judgment in Villers v. 
Beamont-White and l'uder's Leading Cases, 
Edn. 6 p. 353 and is often referred to in text books 
and decided cases as laying dowD a test to deter¬ 
mine whether a particular gift is revocable or not. 
The law appears to be well settled that when once 
jthe gift becomes complete it cannot be revoked 
unless there is an express reservation in that 
behalf in the deed of gift itself. 

[ll] The mention in Ex. A that Vaili Ammal 
should look after the donor in her old age and 
that she should meet the donors funeral expenses 
etc. cannot be taken to be directions amounting 
to an obligation, they are merely an expression 
of the donor's wishes and belief. They come after 
the dispositive words contained in the earlier 
part of the document which are absolute in terms. 
A Madras decision reported as Ankamma v. 
Narasayya, 1946.2 Mad. h. Jour 357 may with 
advantage be referred to here. For the present 
purpose, it would suffice to quote tho relevant por- 
tion of the head note : 

“A donor by a deed of gift conveyed to the doteo the 
suit properties and tho relevant words in tho deed were 
to this effect, ‘I have a belief that you would maintain 
me well daring my lifetime. And as I bear affection to- 
wards yon, I have got the idea of conveying my property 
to yon. Therefore I have conveyed to you under dhakal 
the property worth Bs. 800.’ By a later document, ho 
revoked the same and some years later sold the suit pro¬ 
perties to the appellant. The donee in his turn sold the 
same properties to the plaintiff. In a suit by the plaintiff 

fora declaration of his right under the sale to him and 

,^ as88 f Ion .« was.contended that the gift deed was 
conditional and that the donor was entitled to revoke it 

^ e “‘ be ( , 00ndIU - not ,u,fil,ed and «»* therefore 

V * 1,d ftnd ,he donor had the right to 
!i?. J er / he prop ® r ‘ ,c ! l to tho appellant. Held that the 

«h?nlnin d iwu va d ’. Wla not conditional but 
absolute, that it was intonded to be given edoot to and 

tion hv 1 ),/.° , US i 7 a 3 * d Up °° ? nd ttero,ore ‘he revoca- 
tion by the later deed was not valid and operative." 

In the view of the law set ou6 in the preceding 
paras Bx. B, the cancellation deed, or the sub 
sequent gift to the plaintiff cannot be of any avail 
to the plaintiff if the gift under Ex. a had become 
a oompleted one daring Vaili Ammal's lifetime. 

that ° the v | ew that the evidence 

that the gift deed (Ex. A) was handed over to 

Vaili Ammal on the same day as it was executed 

and registered was worthy of credence. The appel- 

late Court, however, took a different view regard- 

»ng that evidence and reversed the trial Court’s 

judgment and deoree. I am unable to place any 

reliance on tho testimony of D. w. l, d. w. 2 or 

D-W. 4 when they say that there was any snob 

tormal handing over of the dooument to the 

donee. For one thing, even though the plaint set 


out in clear language that the gift deed had 
throughout remained in the possession of tho 
donor herself, the written statement filed in tho 
case on behalf of the defendants by no less a per¬ 
son than D. w. l their father, makes no mention 
of the delivery of the document though that was 
sought to be made the central fact at the stage of 
evidence. I have carefully read the testimony of 
these three witnesses and I am in full agreement 
with tho lower appellate Court that no reliance 
can be placed on their evidence. The whole epi¬ 
sode of the gift deed changing hands looks un. 
natural and artificial. That however does not 
mean that the Court cannot infer from the facts 
and circumstances of the case an acceptance by 
Vaili Ammal of the gift. 

[ 12 ] The rule of pure Hindu Mitakshara law as 
to acceptance of a gift is not different from that 
laid down by the Transfer of Property Act. See 
Mulla’s Transfer of Property Act pp. 749 and 750 
under heads "Acceptance" and " Hiudu law" 
Mulla’s commentaries to s 122 . T. P. Act pp. 749 
and 750 and Mayne's Hindu law and Usage, pp. 862 
and 863 shew that an acceptance may be cither 
express or implied. An acceptance can be inferred 
from the facts and surrounding circumstances 
attending a transaction of gift. Here I quote the 
following from a deoision of Sulaiman and Young 
JJ. (as they then were) reported a 9 J/f. Annandi 
Devi v. Mohaii Lai, a.I.r. ( 19 ) 1932 all. 444 . The 
judgment was pronounced by YouDg J. 

"We 1 accept the findings of the learned Judgj as ro- 
g»rds the value to be attached to the ora! evidence called 
on behalf of the plff. and his finding that au express 
acceptance by Mt. Kapuri (donee) has act been proved. 
The learned Judge however merely finds ajceptanco not 
proved, because ho disbelieves the actual caso set up by 
the plff. as regards express acceptance Ho never directed 
his mind to tho vital question as to whether there was 
proof of acceptance within the meaning of S. 3. Evidecco 

Iw/fl ..v be6 “i argUed bere by counscl f° r ‘he respsu- 
dents that tho only acceptance under 8. 122, T P Act 

contemplated by that section is an express acceptance: 

'Y® however do not find anything in the section to limit 

"t'r a “ exp,e . 88 acceptance, ani we must take 
it that acceptance may be either express or implied. As 

fmnli e 9 raed ^ udge . haB . not considered the question of an 
S P we circumstaniial evidence at 

The loarned Judge then proceeds to show that tho 
rule of English law whioh presumes acceptance of 
a gift was not applicable to India and concludes 
that part of the discussion by stating that thoro 
is no difficulty in reading into s 122, T. P. Aot 
that the acceptance may either be express or im- 
pliM. A few observation made in disouBSing tho 
evidence in that case is also worthy of notices. 
At p. 445, col. 2 the following pafsage ocours : 

"Fnrthar, tho dead of gift was witnessed by f 0U r 
witnesses, two of them aoiually resident in the village of 

a There mU8t h8ve Wn publicity of th B 

deed of gift and we think that apart from what L U, 
said above knowledge of the deed of oift i W0 ll " fvve 
bability have oome to the wife Thn^k *? aS j D * r0 ‘ 
immediately to a PP V fo/tta^on'^fe 
course proclamation was made In the vUlm of 7 
tended change of names. This therefore mus^ have bee„ 
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known to the inhabitants of the village an<3 3gain we 
think that knowledge of this must, in all probability, 
cave come to the wife. A few days later Mohan Lai 
(donor) filed the deed of gift itself in the Revenue Court." 

[13] In the case in hand Pitchu Ammal execut¬ 
ed Ex. A when she was ever 75 years of age. She 
was a childless widow and had considerable pro¬ 
perties. Yalli Ammal was her deceased brother’s 
grand daughter and was in really indigent cir¬ 
cumstances. She had a large family too. Admit¬ 
tedly she did not come in the line of heirs to 
Pitchu Ammal. In these circumstances, the pro¬ 
bability is that Pitchu Ammal must have taken 
Yalli Ammal and her husband into confidence 
regarding this gift. Though I cannot believe 
l>. \v. 4 when he speaks to a handing over of the 
gift deed to Yalli Ammal there is no reason to 
disbelieve him when he states that he accompanied 
Pitchu Ammal to the registration office and 
assisted her to get the document written, execut¬ 
ed and registered. That would not have been the 
case if Yalli Ammal or the witness did not assist 
to the gift being made. It is impossible to believe 
that Yalli Ammal never knew anything about the 
proposal or for that matter about the gift itself. 
For Pitchu Ammal to have kept the information 
back from Yalli Ammal served no other purpose 
than to defeat her own ends. Regard being had 
to the circumstances Yalli Ammal would only 
have accepted the gift gladly. The thought of 
cancellation occurs to Pitchu Ammal only some 
months after Yalli A mmal died. The contents of 
Ex. B clearly show that it is a case of her being 
made to become wise when it was too late. 

[ 14 ] I am therefore in full agreement with my 
learned brother in holding that Valli Ammal had 
actually accepted the gift and thus made it a 

completed transaction. , 

[ 15 ] The inference I seek to draw from tne 
facts and surrounding circumstances is reinforced 
by the testimony of D. W. 3. He is admittedly a 
friend and confident of the plaintift as Ex. D 
would show. He states that both Pitchu Ammal 
and Valli Ammal had spoken to him about the 
gift while he was attending to his official duties 
in connection with the transfer of patta to the 
name of Valli Ammal. He holds a position in life 
and there was occasion for him to contact the 
donor and the donee. I cannot therefore agree 
with the lower appellate Court or accept the 
argument of the learned counsel for the re;pon- 
dent that the witness cannot be relied upon. 
When his testimony is accepted, there is sufficient 
proof of express acceptance as well. His evidence 
is that Valli Ammal also wanted the mutation of 

names to be effected . . 

[16] With these observations I concur in my 

learned brother's decision.. 

y g g Appeal allowed . 


( Kunhi Raman C. J .) A, | ( g 
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Kunhi Raman C. J. 

State v. M/s. V. Ouseph Thomas — Cr.-Peti. 
tioner . 

Cri. R. P. No. 351 of 1950, D/. 2.3-1951. 

Cri. P. C. (1898), Ss. 471, 475 - Travancore Cri. 
P. C., S. 384 -Detained in safe custody, meaning of. 

The expression ‘detained in safe custody’ in 8. 471- 
Cr. P. C. (S. 3S4, Travancore Cr. P. C.) does not mean 
detained in the CustDdy of friends or relatives. A Court 
has, therefore, no power under S. 471 to direct that the 
accused be placed in the safe custody of his father or 
other persons. It is only the Local Government that is 
given the power under S. 475, Cr P. C., to direct that the 
accused shall be delivered to any relative or friend for 
safe custody. A. I. R. (15) 1928 Cal. 653 and A. I. R. (35) 
1948 Mad. 291, Bel on ; 1918 T. L. R. 907, Discing. 

[Paras 1, 2] 

Any rule made under the Travancore Lunacy Act 
cannot have application to the provisions of S. 384, 
Travancore Ori. P. C., which is meant to apply to criminal 
lunatics or persons who at the time they committed a 
heinous crime could not understand the nature of such 
act, as a result of unsoundness of mind. [Para 1] 

Public Prosecutor — for the Stale', K, S. Selaslian — 
for Cri. Petitioner . 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to comes 
after the Indian Cases). 

(*28) A I.R,(15) 1928 Cal. 653: (29 Cri. L. Jour 847). [Pr 1] 
(’28) A. I. R. (35) 1948 Mad. 291 : (49 Cri. L. Jour 313). 

(•48) 1948 T. L. R. 907 (Trav Co.) [Pr 1) 

Order.—This application is brought on behalf 
of the State in respect of a direction made by the 
additional Sessions Judge of Ivottayam in Sessions 
case No. 19 of 1950. The accused in that case was 
charged with having brutally murdered his 
father’s mother. The learned trial Judge on hear- 
ing the evidence arrived at the conclusion that 
he had caused the death of the victim in the 
manner alleged by the prosecution, but that at 
the time that he did it, owing to unsoundness of 
mind, be was not able to understand the nature 
of the act he was doing. In the circumstances, 
the learned Judge, instead of sending him to 
jail, has directed: 

"that the accused shall be placed in safe custody under 
the protection & care of his father Thomas Ousepb, 
P. W. 2, and either Ulahannan Devasia, the second surety 
in Ex. I, surety bond dated 11-8 1122 or any one of the 
brothers of P. W. 2 (P. W. 2 or P. W. 4) upon their exe- 
cuting a fresh bond for the purpose. • • • • 

On behalf of the State it is argued by the learned 
Public Prosecutor, that this direction is opposed 
to the provisions of S. 3E4, Travancore On. i*. u., 
according to which the direction to be given bj 
the Court in similar circumstances is that; the 
accused shall be detained in safe custody in such 
place and manner as the Court thinks fit and 
shall report the action taken to the Governm • 
Before the section was amended, the woi f 1D “,. . 
slightly different. After the amenlment, which 
brings it into conformity with the latest pi°' ■ 
sione of the Indian Criminal Procedure Code 
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S. 471, the learned Public Prosecutor contends 
that there can no longer be any direction that 
the accused person in such circumstances could 
be entrusted to the safe custody of his relations. 
In support of his contention he relies upon a 
number of decisions of the Indian High Courts. 
It is enough to refer to two of these decisions. 
The first is reported in Superintendent and Re¬ 
membrancer of Legal Affairs v. Srish Chandra, 
A. I. R. (15) 1928 Cal 653 where it is clearly laid 
down that “detained in safe custody 1 ’ under S. 471, 
Cri. P. C., does not mean 1 detained in the custody 
of friends or relatives". What a Court has to do 
under this section is to “detain" the accused in 
•safe custody and report the matter to the local 
Government. It is the local Government that is 
given the power under S. 475, Cri. P. C., to direct 
that the accused shall be delivered to any relative 
or friend of his for safe custody and not the Court. 
A similar view was adopted by the Madras High 
Court in the case reported in Public Prosecutor 
v. Nellayappa Pillai, A. I. R. (35) 1948 Mad. 291. 
The learned Public Prosecutor at the same time 
invites the attention of the Court to a decision 


reported in 1948 T. L. R 907 where a different 
view was expressed by the learned Judges who 
were responsible for that judgment. The learned 
Public Prosecutor submits that this is an erroneous 
deoision which was based upon a misunder. 
standing of the wording of the proviso to 9. 384, 
Travanooro Cri. P. C.i which refers to theTravan. 


core Lunacy Act of lliO. As pointed out by the 
learned Public Prosecutor, persons sent to the 
Mental Hospital under the provisions of the 
Travancore Lunancy Act are not necessarily 
criminal lunatics. They may be innocent of any 
crime, but at the same time they may be liable to 
be confined in the Mental Hospital and therefore 
any rule made under the Travanoore Lunacy Act 
cannot have application to the provisions of 
S. 884, Travancore Cri. P. 0., which is meant to 
apply to criminal lunatics or persons who* at the 
time they committed a heinous crime as in the 
present case could not understand the nature of 
such aot, as a result cf unsoundness of mind. 
Those contentions are well founded. It is not 
possible for this Court to adopt the view expressed 
by the erstwhile Travancore High Court in the 
caBe reported in 1948 T. L. R. 907. 

;a] F oll owin g ‘he view taken by the Indian 
|Hjgb Courts the deoisiona of two of whioh have 
already been adverted to the order made by the 
|Oourt below must be set aside. There will be a 
direction that the accused shall be detained in 
jcustody in the Central Prison at Trivandrum 
.and the matter reported to the local Government 
[for such orders as the Government have iurisdio 
■tiontopaas. 



Order set aside. 
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Govinda Pillai and Gangadhara 
Menon JJ. 

Raman Pillai Krishna Pillai — Appellant v. 
Cherian Abraham — Respondent. 

Appeal Suit No. 253 ol 1950, D/- 8-3-1951. 

T. P. Act (1882), S. 60 — Mortgagee bound to pay 
mischavaram due committing default — Mortgaged 
property sold in execution sale to recover wi$cJiat\:- 
ram due—Mortgagee purchasing property benami — 
Right of redemption not affected. 

A mortgagee, who is liable under the mortgage deed 
to pay the mischavaram due on the property mortgaged, 
if allows it to accumulate and then purchases the pro¬ 
perty in the uame of another person on his behalf in the 
sale in execution of the decree passed in a suit for its re¬ 
covery, does not get any advantage by such sale. He doe3 
not loose h&9 characteristic as the mortgagee ot tie pro¬ 
perty and the real owner or the holder of tie iquity of 
redemption from him will not be prejudiced by such sale. 
The well known principle that no man can take advan¬ 
tage of hie own wrong would apply to such a case. It is 
contrary to justice that a paity should avoid h»6 own 
contract by his own wrODg. It follows from this prinai- 
ple that he who prevents a thing from beiDg done shsll 
not avail himself of the non-performances of that be has 
occasioned. On this principle the mortgagee cannot be 
hoard to say that by virtue of the court 6ale he has ob¬ 
tained the right over the equity of redemption. A. I. R. 
(9) 1916 P.C. 227;28 Trav. L. Jour. 536 and 190 Ind.Cas. 
40 (Pat), Bel On; 42 T. L. R. 337 and 90 T. L. R. 105. 
Disting. [Paras. 6 , 11] 

(Note.— It was held that a clear case of fraud on the 
part of the mortgagee to obtain full right over the pro- 
perty had been made out in this case. See Para. 5.) 

Anno. T. P. Act, S. 60 N. 23 Pt. 8 . 

T. K. Narayana Pillai — /or Appellant; K. P. .46ra- 
ham—for Respondent . 


Cases referred to 

(Arranged in order of Courts, and in the Courts chro- 
noicgically. List of foreign cases referred to comes after 
the Indian Cases). x 

C17) 44 Cal. 673 : (A. I. R. (3) 1916 P. C. 227). (Pr. 11] 
C32) A.I.R. (19) 1933 P. 0. 199: (59 Ind. App. 366). (Pr. 7] 
('36) A. I. R. (23) 1936 Pat. 434 : (164 Ind. Cas. 213). 

(‘39) A.I.R. (26) 1939 Pat. 382 : (18 Pat. 133). [p« ?! S 
(’40) 190 Ind. Oas. 40 : (21 P. L. T. 699). f Pr 11 

C49) A. I. R. (96) 1949 Pat. 99 : (27 Pat. 705). (Pr. 7 
28 Trav. L. Jour. 636. rp r n 

30 T. L. R. 105. rp r 9 

42 T. L. R. 337. L [Pr '. 9 

Judgment.—The defendant 1 is the appellant. 
The plaint property originally belonged to one 
Cheriyan Ouseph who was the father of defen. 
dants 6 and 9 . He was holding the property on a 
Kanom tenure and he had nortgaged his right in 
favour of defendants 1 and 2 for a term of 12 


years. Ex. A is the mortgage deed. They had 
been directed to pay the tax due to Government 
and the Misohavaram due to the Perunnayil 
Devaswom. Subsequent to Ex. A, one Souviyar 
purohased the equity of redemption of the plaint 
property in 1104 in execution of the deoree in 
O. S. 595 of 1100 of the Chinganaoherry Munsiff a 
Court, obtained against the Kanomdar Ouseph 
He assigned that right to defendant 6 under 
Bx. c and the latter gifted the same to the plain- 
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tiff, who has therefore brought the suit for re. 
domptioD. He claimed mesne profits at the rate 
of 600 paras of paddy per annum according to 
the_ Kalloorkadan Para. The Perunnay Devaswom 
live hied 0 . s. 742 of 1112 in the Chaugmacherry 
Munsiff s Court for arrears of Jenmi Karam, 
renewal fee etc., due on the plaint property and 
others. Both Ouseph and Souriyar and the mort¬ 
gagees were impleaded in that case. D. W. 1 who 
is the brother-in-law of defendant 1 obtained an 
assignment of that decree and brought the decree 
schedule properties to sale. He purchased the 
property in court auction and redeemed defen¬ 
dant 2 s right over the same. Subsequently he 
assigned hi9 right to defendant 1 stating that he 
was only a benamidar for him. The plaintiff 
Etated that the execution proceedings taken in 
O. 8. 742 of 1112 were all fraudulent, that defen. 
dant 1 himself was liable to discharge that debt, 
and that in any event, the benefit of the same 
weald enure to him who now stood in the posi- 
ticn o' the mortgagor and that he was therefore 
competent to redeem Ex. A. mortgage. 

[ 2 ] The main contention of defendant l was 
that by the execution sale in 0. S. 742 of 1112 and 
the subs-quent transfer of the auction right in 
hi? favour, the equity of redemption had vested 
in him, that all the righte of the mortgagor and 
of the auction-purchaser in 0. 9. 595 of 1100 were 
lost and that the plaintiff would not obtain any 
right to redeem the property. He also stated that 
the mesne profits claimed were oxecessive. He 
therefore pressed for the dismissal of the suit. 

[3l Th« lower Court found that in spite of the 
court sale in o. S 742 of 1112, defendant 1 conti¬ 
nued to be the mortgagee, that the equity of 
redemption was npt therefore lost to the plain- 
tiff, that he was entitled to redeem Ex. A mort¬ 
gage, that the mesne profits would bo 400 
Kalloorkadan Paras of paddy per annum and 
t hat the plaintiff was entitled to a decree for 
redemption. 

[4] Exhibit F the sale Sannad in 0. S. 595 of 
1100 of the Changanacht rry Munsiff's Court would 
show that Souriyar had purchased the equity 
of redemption over the plaint property in execu- 
tion of that dccreo. He had transferred his right 
to defendant G by Ex. C and the latter in his 
turn under Ex. D gifted it to the plaintiff. Thus 
whatever right Sonnyar had over the property 
now vested in the plaintiff. Exhibit A would 
show that the mortgageos-dofendants 1 and 2 had 
been directed to pay the tax due to Government 
and also Michavaram due on the property. This 
Michavaram was left in arrears and so the 
Perunnayil Devaswom which was the Jenmi bad 
filed the Suit O S. 742 of 1112 for the realisation 
of its dues from the plaint and other properties. 
Defendant l was Ou c oph, the original Kanomdar 
and defendant 2 was the present defendant 1 . 
The Devaswom subsequently got Souriyar im¬ 
pleaded as additional defendant 8 by a petition 
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filed in 1113. This is evident from Ex. 1 copy of 
the plaint filed in that case. Defendant 2 who is 
the present defendant l alone contested the case. 
The suit was however decreed. The plaintiff was 
allowed to realise 303 fanams l Chuckram-is 
cash with interest charged on the plaint proper, 
ties and from defendant 1 . The plaint properties, 
defendant l and defendant 2 were made liable 
for the costs. 

[5] D. w. 1 took an assignment of the decree, 
executed the same and purchased the properties 
in court auction. Exhibit III copy of the execu¬ 
tion B diary would show this He also obtained 
delivery through Court. Exhibit IV is copy of the 
delivery Kycbit. Then he executed Ex. B release 
deed in favour of defendant 1 . It stated that for 
the renewal and other fees due from the Kanomdar 
Ou3eph the Perunnayil Devaswom had obtained 
the decree in 0 . s. 712 of 1112 , that with the 
money advanced by defendant l he had taken an 
assignment of that decree for and on behalf of 
defendant 1 , that with the funds eapplied by 
defendant 1 he brought the-property for sale and 
purchased the Jenmavakasara in court auction, 
that subsequently he paid whatever amount was 
due to Qopala Pillai and defendant 2 under Ex. A 
by instituting the Suit 0. S. 376 of 1118, that 
the money for tha same also belonged to defen. 
dant 1 that all these had been done because of 
defendant 1 was unable to attend to these matters 
due to illness, that no amount of his own had 
been actually spent by him for obtaining the 
above rights, that the properties were still in the 
possession of defendant 1 and that ho was by 
this dooument surrendering whatever nominal 
rights he had over the property. The execution 
diary Ex. in would show that it was the entire 
rights over the plaint properties that had been 
sold in execution. But Ex. B release would indi¬ 
cate that the mortgage right had not been sold and 
that what was sold was only the right over the 
equity of redemption. That was why subsequent 
to the court sale in 0 S 742 of 1112, D. W. 1 had 
to file 0 S. 87G of 1U8 to redeem whatever rights 
defendant l's co-mortgagee had over the pro¬ 
perty. The statement in Ex. Ill that all the 
rights of the defendants over the property had 
been sold would, therefore, loss its importance 
for defendant 1 was careful to see that in any 
event his mortgage right and that of defendant 
2 were not affected. Exhibit B would clearly 
show that the proceedings in execution were 
taken for and on behalf of defendant 1 with the 
monies advanced by him. He himself could not 
take the assignment for he also was personally 
liable for at least a portion of the decree amount 
and for the remaining portion the property over 
which ho had a mortgage right was fully liable. 
So if he had taken the assignment of the deoree 
in his name the second proviso to 0. XXI, R. 14, 
Civil P. 0., would have disentitled him to exe¬ 
cute the decree. Thus in order to hoodwink 
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the execution Court, the assignment was taken 
beDami in the name of his brother.in law D. W. 1 
and the execution proceedings completed. A clear 
case of fraud on the part of the mortgagee to 
obtain full rights over the property had, there- 
fore, been made out in this case. 

[6l It was admitted that though the mort- 
gagte was not liable to pay the renewal fees 
relating to the plaint property and the jenmi’s 
dues in respect of two other items included in 
thedecreeEx.il, the mortgagee was liable to 
pay the miebavavam due on the plaint property. 
It was because of his default to pay at least a 
portion of this amoumt that he was bound to 
pay that the plaint property also came to bo 
sold in execution of the decree and after all 
the amount due to th9 jenmi was only 803 
fanams with interest. The decree schedule in 
Ex. II would show that the extent of the two 
items that had not been mortgaged to defen¬ 
dants 1 and 2 was only 19 cants, whereas extent 
of tho plaint property was G acre3 and 48 cents. 
So a major portion of the decree in Ex II was 
because of inichavaram duo from the plaint pro- 
perty. Defendants 1 and 2 were the persons 
who wero liable to pay the same. After having 
brought about this situation by his own default, 
defendant 1 could not be heard to say that he 
was entitled o get the benefit of tho court sale. 
The well-known principle that no man can take 
advantage of his wrong would apply with great 
force in the case of the present defendant 1 . It 
is contrary to justice that a party should avoid 
his own contract by his own wrong. It follows 
from this principle that he who prevents a thing 
from being done shall not avail himself of the 
non-performances of that he lias occasioned. On 
this simple principle defendant 1 could not be 
hoard to say that by virtue of the court sale in 
Ex. ii decree he had obtained the right over the 
equity of redemption. 

[7] The learned Advocate for the appellant 
relied on Gauri Shanker v. Sheotahal, A. 1 . r. 
(23) 1936 Pat. 434 , Fekua Mnhto v. Babu Lai, 
a. 1 . R. (2G) 1939 Pat 382, Sheo Pujan Prasad v. 
Bhagwath Dubey, A. 1 r. (86) 1949 Pat. 99 and 
Sorabji v. Dwarkadas, a. 1 , r. ( 19 ) 1932 P. c. 
199 in support of his position that without getting 
the court sale set aside by the owner of tho 
equity of redemption he would not be entitled to 
ask for redeeming the mortgago. Of these the 
Privy Council case had hold that it was wren-’ 
to suppose that S. 63, T. P. Act, went further 
than S. 90, Trusts Aot, and ontitled the mort- 
gagor on redemption to treat subordinate tenures 
acquirod by the mortgagee for his own benefit 
as accession? to the mortgaged property without 
rogard to the question whether the mortgagee 
had any epeoial advantage by reason of hia posi- 
tion as mortgagee in acquiring them. Section 63 , 
T. P. Act, has provided that where mortgaged 
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property in possession of the mortgagee has, 
during the continuance of the mortgage, received 
any accession, the mortgagor, upon redemption, 
shall, in the absence of a contract to the contrary, 
he entitled as against the mortgagee to such 
accession. Section 90, Trusts Act, had given a 
qualification to the manner in which tho mort- 
gagee secured that accession. Where a mortgagee, 
by availing himself of his position as such gained 
an advantage in derogation of the rights of other 
persons interested in the property, he must hold 
for the benefit of all persons interested the 
advantage so gained, but subject to re payment 
by such persons of their share of the expenses 
properly incurred. What was stressed by their 
Lordships of the Judicial Committee was that 
the accession must have been made by the mort¬ 
gagee in his capacity as mortgagee. If his acqui¬ 
sition was independently of his position as 
mortgagee then the mortgagor could not treat it 
as an accession mentioned in S. G8, T. P. Act, 
and claim that also on redemption. 

(8) In A. I. R. (23) 1936 Pat. 434 and A.I.R. (-26) 
1939 Pat. 882, the landlord had let a tenant to 
possession on certain conditions. That tenant had 
mortgaged his right to a third party with direc¬ 
tions to pay the rent to tho landlord. For arrears 
of rent, the landlord brought an action and 
purchased the full rights of the tonant over tho 
property. Subsequently he retransferred the 
property to the mortgagee who was to hold it as 
a tenant. The question that arose was whether 
the tenant could redeem his mortgage. It wie 
held that as the silo put an end to the original 
tenanoy there was no subsisting mortgage unless 
the tenant showed that the rent sale was fraudu¬ 
lent. These two cases therefore emphasised the 
position that if tho sale held at tho instance of 
the landlord was fraudulent such sale would not 
affect the tenant’s right of redemption. The 1949 
case also is not of much help. It lays down the 
tost to be applied whether the mortgagee availing 
himself of his position as suoh has gained advan¬ 
tage in derogation of the rights on other persons 
interested in the property. If it appoar6 that by- 
reason of his position as mortgagee in possession 
he has had peculiar facilities for acquiring the 
properties in question, suoh properties should be 
regarded as an acquisition to the mortgaged pro- 
perty. If on the other hand it appears that in 
regard to suoh acquisitions, the mortgagee in 
possession is in the same position ns any third 
party, then the properties so acquired should not 
be regarded as an acoretion to the mortgaged 
property. The faots of the case mentioned in thia 
case and the conclusion arrived at on those faots 
will not help the appellant. The question whether 
a particular thing oan be regarded ns part and 
pared of another thing has to be deoided in the 
light of various faots, in some oases upon the in¬ 
tention of the parties, and in some, upon the law 
applicable thereto, and in some, upon both. 
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[9] Though D. W. l the benamidar of deft. 1 
had purported to have purchased the full right 
over the property he had accepted that the 
mortgage right to defts. 1 and 2 was subsisting 
and had redeemed deft. 2’s right by a suit after 
the court sale. It was clear that it was not the 
intention of deft. 1 to treat the court sale as an 
absolute sale affecting the entire rights over the 
properties. He had also purchased the property 
for a debt which was mainly due from him. He 
could not, therefore, claim any exclusive benefit 
by virtue of the court sale brought about by his 
own intentional default. Two Travancore rulings 
Nilakanta Pillai v. Narayanan (42 T. L. R. 3*7) 
and Mathevan v. Sri Erishnan, 30 T. L. R. 105 
were relied on to show that the mortgagee when 
he got a superior title over the mortgaged pro¬ 
perty was entitled to keep that separately for his 
own benefit. In 30 T. L. R. 103 a property which 
was on Nadappattom tenure had been morgagtd 
by the parties in possession thereof to the mort- 
gagee Subsequently the Govt, which was the full 
owner of the property registered it in favour of 
the mortgagee. The registry was effected after 
open contest and after hearing the objections of 
the mortgagors. It was held that such a registry 
would enure to the benefit of the mortgagee as 
he had not by fraudulent or unfair or sharp prac¬ 
tice or behind the back of the mortgagor obtained 
an advantage to the prejudice of the right of re¬ 
demption. In 42 T L. R. 337 it was held that 
the mortgagee who purchased the equity of re¬ 
demption in court auction was in tbe same 
position as any other purchaser unless be had 
availed himself of his position as mortgagee to 
procure some facility or advantage relating to the 
purchase or connected with it. When there was 
the possibility of some undue advantage having 
been taken by the mortgagor. 

(101 But for the wilful default of deft. 1 in 
discharging a major portion of the decree-debt, 
the court sale would not have taken place and it 
was because of unfair and sharp praotice resorted 
to by deft. 1 that the decree for such a paltry 
sum of 303 fanams was taken assignment of in the 
name of his brotber-in-law and purchased in 
court auction by the benamidar. These two rul¬ 
ings referred to above have no application to the 
facts of the present case. 

Ill] It had been held in several cases that 
when a mortgagee who was liable to pay the 
Govt, revenue allowed that to accumulate and 
then purchased the property in revenue auction 
he would not got any advantage by such sale. He 
does not lore its (his?) characteristics as the 
mortgagee of the property and the real owner 
will not be prejudiced by such revenue sale. In 
the c -o of revenue sales it is the paramount 
right .ho property that is proclaimed and 
sold ana the mortgagor who is the Pattadar is 
presumed to be a party to the proceedings. Yet if 
the aale was brought about due to the default of 


the mortgagee and he purchased the right over 
the property it was held that such purchase would 
enure to the benefit of the mortgagor. The deci- 
sion of the Judicial Committee of the Privy 
Council in Deo Nandan Prasad v. Janki Singh 
(44 cal. 573), Govindan v. Sirkar, 28 Trav.L. Jour. 
536 and Chandi Mander v. Sitabi Bhagat, 190 
I. C. 40 (rat. amply support the above position. 

[ 12 ] Souriyar was seen to have been added as 
a party in Ex. ll decree. After the suit was filed 
he had remained ex parte and the execution diary 
Ex. m would show that the court sale was once 
stopped and was conducted again without notice 
to the parties. The sale itself was after deft, l'a 
nominee took an assignment of the decree in hia 
favour. Under these circumstances he can ignore 
the court sale and say that he is entitled to redeem 
the property after giving credit to the propor¬ 
tionate amount he is liable to pay over and above 
that is due from the mortgagee The one year 
rule to set aside the court sale to entitle the 
mortgagor to file the suit would not apply to the 
facts of this case. The view of the lower Court 
that the pltff. is entitled to sue for redemption of 
the mortgage is therefore correct. 

[13] Tbe plff.-respondent had filed a oross- 
appeal claiming mesne profits at 500 Paras of 
paddy a year. The learned Judge bad taken in¬ 
to account the leases Exs. VIII and E fixed the 
mesne profits at 400 Paras of paddy a year. Ex. 
E was produced to show that this property was 
leased out for 451 Paras of paddy. The plaint 
property is only 70 Paras in extent whereas Ex. 
E is for 77 Paras of paddy land. If a proportionate 
reduction is made for the excess area of seven 
paras, it will be seen that the rate fixed by the 
lower Court is fair. The cross-appeal has there- 
fore no substance. In confirmation therefore of 
the Court below we*dismiss the appeal and tbe 
cross-appeal with costs. 

V.S.B. Appeal and cross-appeal dismissed. 


[C. N. 19.] 
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Chacko Ulhannan, Petitioner and another, 

r Petitioner v. State. 

Criminal M. P. No. 114 of 1951, D /- 2-71951. 
Criminal P. C. (1898), S. 531 -Commitment to Ses- 
ons — Defect of jurisdiction discovered before trial. 
Where the order of commitment is to a Sessions Court 
hich has no jurisdiction over the offence, aod the defeot 
discovered before the trial begins, the commitment 
eed not be quashed, bnt the case should be transferred 
. the Sessions Court to which it ought to havebeen com- 
iftted. ‘Case law discussed.' [ParaB 4, J 

Anno : Criminal P. C., S. 531, N. 2. 

Matheio Muricken, for Petitioner -PtiMfc Prosecu- 
r, M N. Paramesxcaran Pilhi, for the State. 

)] 0 RicaIly. List of foreign cases referred to comes afte 
ie Indian Cases). 
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l'P4) 8 Bom 312 : (8 Ind. Jour. 627). [Pr. 4] 

(•82) 11 Cal L. R. 55 [Pr. 4] 

(’78* 19 Both. W. R. Cri. 31. [Pr. 4] 

('ll) 12 Ind. Caa. 301: (12 Ori. L. Jour. 533 Mad). [Pr. 4] 
C13) 36 Mad. 367: (13 Cr. L. Jour. 35). [Pr 4] 

('20) A. I. B. (7) 1920 Mad. S24 : (20 Cr. L. Jour. 484). 

[Pr. 4] 

('19) A. I. R. (6) 1919 Oudh. 09 (1): (21 Cri. L Jour. 

635). [Pr. 4) 

('25) A. I. R. (12) 1925 Pat. 187 : (26 Cri. L. Jour. 49). 

[Pr. 4] 

3 Trav. L. Jour. 76. (Pr. 5) 

6 Trav. L. Jour. 29 (F. B.). [Pr. 5J 


Order.—The petition by accused l and 2 is to 
transfer a case (P. E. 4 of 1125) committed for 
trial to the Sessions Court, Quilon, by the Special 
First Class Magistrate, Quilon. The case is against 
eight persons for the offences under S. 492 (a) to 
(d) T. P. 0. for counterfeiting ten rupee currency 
notes, usiDg them as genuine etc. The occurrence 
is said to have taken place at Shcrthallai so that 
the Police there registered this case as crime No. 
52 of 1124 and investigated the same. Sherthallai 
is within the jurisdiction of the Alleppey Ses9icns 
Court. Since a Speoial First Class Magistrate’s 
Court was established at Quilon to try certain 
cases expeditiously, the District Magistrate, Quilon 
within wbcse jurisdiction are the Courts at Sher¬ 
thallai and Quilon, transferred this case to that 
Special Court for enquiry. After concluding the 
enquiry, the Magistrate committed the accused to 
the Sessions Court, Quilon, to stand their trial in 
that Court. In the petition for transfer, the accus- 
ed had alleged only the general convenience of the 
parties and witnesses in support thereof. No accus- 
ed lives within the jurisdiction of the Quilon Court, 
whereas, most of them, as well as most of the pro. 
secution witnesses, lire wifhin the jurisdiction of 
the Alleppey Court. 

[ 2 ] At the time of argument, Sri Mathew Mori- 
oken, the learned Advocate for the petitioner, had 
also questioned the jurisdiction of the Quilon Ses¬ 
sions Court to try the case. Both sides were pre- 
pared to argue this question as well. 

[3l It was admitted by both sides that the off¬ 
ences alleged were committed within the jurisdic- 
tion of the Sessions Court, Alleppey. Most of the 
acouaed and the witnesses also live there. There 
is therefore no doubt that, looking to the conveni. 
ence ol the parties, Alleppey Sessions Court has to 
be preferred. 


. [4] The question of the jurisdiction of the Ses. 
siona Court, Quilon, to try the oase has now beer 
questioned. The procedure prescribed by the Indian 

/• 9* is » 3 W: (S. 176. Travancore 
Uode) and it lays down that every offence shall 
ordinarily bs enquired into and tried by a Court 
within the local limits of whose jurisdiction it was 
committed. An enquiry Magistrate is under s. sis 
direoted, if a case is made out against the accused, 
to commit him for trial to the Sessions Court. The 
Sessions Court, to which the commitment is 
made, should necessarily be a Court competent 
to try the oase. So, strictly, the accused in this 


ca3e should have been committed to the Sessions 
Court, Alleppey for trial. An order of commit¬ 
ment by a Magistrate who has no local jurisdic¬ 
tion over the offence is cured by 9. 531, Criminal 
P. C. (Indian) and cannot be quashed on that 
ground unless there has been a failure of justice. 
If the order of commitment was to a Sessions 
Court which had no jurisdiction over the offence, 
and if such Court of Sessions tried (he case 
on such commitment, its finding, sentence 
or order wculd aleo be cured by the said 
section if there has been no failure of justice vide 
In re Ganapathy Chetty, A.i R. (7) 1920 Mad. 824 1 
But if the defect is discovered before the triall 
begins, should the commitment be quashed? On 
this point there is a conflict of opinion. The High 
Ccuct9 of Madras in Sadaya Pillai v. Emperor, 
12 Ind. Cas. 301 (Mad ), In re Ganapathy Chetty, 
A. I R. (7) 1920 Mad. 824 and Assistant Sessions 
Judge North Areot v. Ramammal, ?G Mad. 367 : 
Calcutta Queen v. A'gur Mullock, 19 Suth, w. Ti¬ 
er . 31 and Empress v. Alim, 11 Cal. L. R. 55 and 
Patna in Mt. Bhagavathia v. Emperor, A. I. R. 
( 12 ) 1925 Pat. 187; and the Judicial Commissioner’s 


Court of Oudh in Emperor v. Sheo Dayal, a.i.r. 
(c) 1919 Oudh G9 (l) have held that it should be 
quashed. The High Courts of Bombay in Queen 
Empress v. Thakku, 8 Bom. 312 and Allahabad in 
Queen Em press v. Ram Dei, 18 ALL. 350 held that 
in snob cases the commitments need Dot be quash, 
ed, but that the case should be transferred to the 
Court to which it ought to have been committed. 
The view expressed by the two latter Courts ap¬ 
pears to be more acceptable than that of the other 
High Courts. The powers of the Magistrate to 
commit the accused to the proper Court are not 
questioned; but in passing the order, the Magistrate 
said, that the aocused are to stand their trial not 
in Court A where they were to be tried but in 
Court Q. Even if ths commitment was to Court A, 
it is open to the High Court on proper grounds 
being shown to transfer the case for trial to the 
Sessions Court Q. It is mere a matter of proce¬ 
dure than one affecting substantially the merits 
of the case I am, therefore, of the view that the 
irregularity committed by the Magistrate oould 
be cured by ordering the transfer of the cose to 
the filei of! the Sessions Judge, Alleppey, for trial. 

15J It has also to be mentioned here that this 
question in a different form had been before the 
Travanoore High Ccurt in criminal Proceedings 
Ko 184 of 1087, 8 Trav. L. Jour. 76 and Criminal 
Reference 19 of ioso, 6 Trav. L. Jour. 29 (p.b.). In 
the first case the offences were said to have been 
committed within the jurisdiction of the Allepnev 
Sessions Court. The cose was, however, enquired 
into, after successive transfer of the oase by the 
District Magistrate, Quilon, by the First Clase 
Magistrate, Quilon. The enquiry Court com. 

S wd n a °T 5 th * Q“ ilon Sessions Court 
for trial. On objsotion being raised, M to ]IU 

risdiotion, the Sessions Judge, Quilon, mada 
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a reference to the High Court, without discussing 
'he questions raised, and in accordance with the 
consent expressed by both sides before the High 
Court, the Quilon Judge was allowed to try the 
case. A similar matter again came up before the 
High Court and it was piaced before a Full Bench 
lor decision. One of the judges who took part in 
the 3 T L J case was among the judges who decid¬ 
ed the latter case; i.e. 6 T L Jour 29 (F B). It 
was accepted there that the principle that could 
be inferred from the 3 T L J case was wrong and 
that the forum of trial in criminal cases was de¬ 
termined by the scene of the alleged occurrence. 
The Court of Session mentioned in S. 213, Criminal 
P. C. (: S. 184 of the Travancore Code in force 
then) is the Court which would have territorial 
jurisdiction over the place where the offence is al¬ 
leged to have been committed. Thus the accused 
should have been committed to the Alleppey Ses¬ 
sions Court for trial. 

(6) If the First Class Magistrate, Quilon, had 
tried the accused for an offence committed outside 
his jurisdiction because of the transfer of the case 
to his file by a competent authority, and convicted 
them, then the Court where an appeal against the 
conviction has to be filed would have been the 
Sessions Court, Quilon. and ‘Shori Lai v. the State*, 
oDLR (All Luck) 397 would be an authority for 
that position. In that case also a distinction had 
been made by His Lordship Mr. Justice Wailullah 
between cases of commitment and appeal. 

(7) It is therefore my view that since the ques¬ 
tion of jurisdiction has been raised before the trial 
began in the Quilon Sessions Court, there is no 
necessity to quash the order of commitment, but it 
is only proper and legal to order the transfer of 
ihe ca.se in question to the file of the Sessions 
Judge, Alleppey, for trial. The order of commit¬ 
ment would be deemed to be one made to the Ses¬ 
sions Court, Alleppey, and not to the Sessions Court. 
Quilon. Order accordingly. 

D.H. Order accordingly. 
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SANKARAN AND GOVINDA P1LLAI JJ. 
Hajcc Ilabceb Hajec Pecrmahomed, Plaintiff-Ap¬ 
pellant v. Commercial Union Assurance Co. Ltd. 
and another, Defendants-Rcspondcnts. 

A. S. No. 686 Of 1122(T), D/- 23-9-1949. 

Insurance — Marine insurance — Absolute total 
loss — What is. 


A loss in respect of insured goods may be cither 
total or partial. Any loss other than a total loss is 
a partial loss. A total loss may be cither an actual 
total loss or a constructive total loss. In the case 
of an actual total loss which is also known as ab¬ 
solute total loss, the assured is entitled to recover 
from the underwriter the whole amount covered by 
the policy without giving any notice °f. aban f°/'~, 
ment. But in the case of a constructive total 
loss the assured has the option to elect to treat 
the loss as a total loss or partial loss and ^ence lie 
cannot recover for a total loss unless he liasyic 
due notice of abandonment, where by reason of the 
perils insured against, the assured is 
/?/ and irretrievably deprived not only of all Vjesent 
possession and control over the thing insured but 
of all reasonable hope or possibility of ever ulti¬ 
mately recovering possession of it, it will be a case 
of absolute total loss. In such cases the ryucsfio;i 
o/ notice of abandonment cannot arise becaus. 
nothing remains to be abandoned. Ij there is any¬ 
thing to abandon abandonment must take place ana 
in such cases the loss will be a constructive total 
los?. Such a loss generally takes place when the 


subject is not ivholly destroyed but its destruction 
is rendered highly probable, or icherc its recovery 
though not utterly hopeless is exceedingly doubtful 
wnere the assured is deprived 0 / the possession oj 
his goods by a peril insured against and it is un¬ 
likely that he can recover the same or that the cost 
oj recovering the goods or repairing the damage to 
the same would exceed the value oj the goods them¬ 
selves. then aiso it may be said that there is a con¬ 
structive total toss, in all such cases oj construc¬ 
tive total loss, the thing assured or at least a part 
oj it is supposed to exist in specie and there is a 
possibility however remote oj its value being in 
some way ajjcctcd by the measures that may be 
adopted for the recovery or preservation oj it. The 
expression 1 in specie ’ is to be understood in a busi¬ 
ness sense. Goods arriving in an unmerchantable 
condition are considered to have lost their species 
although they may not have changed to anything 
else and cannot be said to have ceased to exist. II 
the goods recovered arc merchantable and capable 
oj being used jor the purposes for which goods oj 
their species arc ordinarily used it has to be taken 
that the goods have been recovered in specie and 
that there has been no absolute total loss or even 
constructive total loss. 

Where the bales oj yarn were under water only 
jor a day. the yarn icas recovered and was dried and 
was sold in auction and purchased jor the purpose 
oj making yarn rope, it cannot be said that making 
of yarn rope is not one oj the purposes jor ivhicli 
varn is ordinarily used. It cannot thcrejorc be said 
that ij the yarn uas not jit jor being used jor weav¬ 
ing purposes the yarn has changed its character or 
that it ?vas not recovered in specie. With very little 
cjjcct plaintiff could have made proper use oj the 
yarn by putting it even jor the purpose oj waving. 
All that had to be done teas to have the yarn pro¬ 
perly washed and dried 7vithin a reasonable time 
oj its recovery jrom salt water. It cannot be said 
in such a case that the accident of sinking had re - 
suited in an absolute total loss or even constructive 
total loss. (1895) 1 Com Cas 71, (1850) 9 C D 30 
Rel. on. < Pflras 3 ■ 4) 

T. R. Subramonia Iyer, for Appellant — K. K 
Mathe7V, jor Respondent 1. 

Cases referred to: • 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Caces). 

(1850) 9 C B 30: (19 L J C P 161) (Pr 3) 
(1895) 1 Com Cas 71 (Pr 3) 

SANKARAN, J.: Plaintiff's claim under a Marine 
Insurance Policy against the first defendant-com¬ 
pany was dismissed by the lower Court and hence 
he has come up in appeal. On 11-2-1939 he had 
cent 25 bales of yarn from Cochin to Trivandrum 
in canal cargo boat No. 354/114. He had insured 
this varn with the defendant-company for a sum 
of Rs. 4000 as per Policy No. 638 (copy Ex. < 3) 

Ex. B cover note. On the way to Trhandrum the 
boat sank in the Vambanadu lake at a spot neai 
Thaikkattussery five or six mi.es south Arukutt^ 
The cargo was salvaged at pontiff s expenses the 
next day and taken over to Trivandrum where i 
was sold in public auction. Out of the saie proceed, 
of B. Rs. 824 the expenditure incurred by the^plain 
tiff for salvaging the cargo was appropriated . 
him and the balance credited towards the amount 
due under the cover note. The plaint claim is 

the balance. . 

(2) On the questions of fact involved in thte case 
there is no serious dispute between the parties Tne 
cinkin" of the cargo boat due to rough weathe 1 , 
the salvaging of the cargo by the 
tiff's own expense and the subsequentsale of 
cargo thus salvaged are all admitted b\ the dele 
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that the dates had become a mass of vegetable mat¬ 
ter hi a sta.e of uecomposiibn and that their nature 
had been wnoiiy changed. The principle underly¬ 
ing this decision is that goods which on arrival are 
umnerchamaoie and incapable of being used for 
tne purpose lor wnich goods of their species are 
ordinarny used are not considered to have arrived 
in specie, aitnough they may be still recognisable 
and may not have lost their shape and outward ap¬ 
pearance and may not have changed to anything 
else. The necessary corollary is if the goods re- 
covered are merchantable and capable of being 
used lor the purposes for which goods of their 
species are ordinarily used it has to be taken that 
the goods have been recovered in specie and that 
there has been no absolute total loss or even con¬ 
structive total loss. This view gains considerable 
support from the ruling in 'Navone v. Haddon*. 
0850). 9 C B 30. The facts of that case approxi¬ 
mate very much to the facts of the present case. 
In that case the ship carrying 81 bales of waste 
silk from Leghorn to Liverpool was compelled by 
stress of weather to put into Gibralter for repairs 
and her cargo was necessarily unloaded. Some of 
the bales were found to be much damaged by salt 
water, but not one of the bales was so damaged as 
to make its whole contents useless for any mer¬ 
chants purpose, the Court of Common Pleas held 
that it was not a case of total loss. 

(41 The bales of yarn in the present case were 
under water only for a day as is evident from Ex. S 
certificate of protest recorded by the Principal Port 
Officer and Notary Public at Alleppev. Even though 
plaintiff would contend that he had intimated the 
second defendant about the sinking of the cargo 
boat there is no evidence to show that he had issued 
a notice of abandonment to the first defendant- 
company or to its agent the second defendant. It 
is aiso admitted by the plaintiff that the yam was 
recovered and brought over to Cochin and got It 
dried there. Subsequently, they were taken to Tri¬ 
vandrum and sold in public auction. Ex. U notice 
of that auction sale clearly shows that the salvaged 
goods were advertised for sale as yarn and were in 
tact sold as such. p. W. 2 who purchased all the 
bales thus sold in auction admits that he purchas¬ 
ed them for the purpose of making yam rope. It 
cannot be said that making of yarn rope is not one 
of the purposes for which yarn is ordinarily used. 
It cannot therefore be said that if the yam was 
not fit for being used for weaving purposes the yam 
has changed its character or that it was not re¬ 
covered in specie. P. w. 1 is the expert examined 
on behalf of the plaintiff. His evidence does not 
show that the yarn would become destroyed on. 
account of its having immersed in salt water for a 
few days All that he has stated is that if the vam 
recovered from salt water is dried before it is wash¬ 
ed . c 9 rs ^ a * s would he fonned in the fibre so as 
to affect its suitability for the purpose of weaving. 
It is clear from the evidence of the expert himself 
tnat such a danger could be easily averted bv get¬ 
ting the yam washed before it is dried. It may also 
be mentioned in this connection that P. W. 1 was 
giving evidence on the assumption that in this 
particular case the yam was under salt water for 
three days while as a matter of fact it was recover¬ 
ed within twenty-four hours. With very little effort' 
plaintiff could have made proper use of the yarn! 

SoFhJ 1 ? it L* y ? k for th ? P u, 'ix>se of weaving. All! 
that had to be done was to have the yam properlv! 
washed and dried within a reasonable time of its 
recovery from salt water. In view of all these facts* 
and circumstances it cannot be said that the acci-I 
dent in tiffs case had resulted in an absolute total 

8? SLSS r n ^r icti u v ? total so as to emiUe 
fb br / ng his clalm within the express 
condition of the insurance policy At best it ran 

only be ala that there ha.'iSa lL sS 
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dant-company. But the company has denied the 
allegation that the salvaging was done at their re¬ 
quest or on their behalf ana has aiso put the plain¬ 
tiff to the proof of the expenditure incurred in that 
connection. The real dispute between the parties 
is about the question whether or not the sinking 
of the boat resulted in a total loss of the insured 
cargo. The insurance oi the cargo in this case was 
subject to four conditions, the first of which stated 
that the policy was “to cover -absolute total loss 
only’ of the insured cargo due to sinking or burning 
of tile vessel”. Out of the two perils against which 
the cargo had been insured the first, namely the 
sinking of the vessel happened in this case. If 
such sinking has brought about a total loss of the 
insured cargo plaintiff's claim is bound to succeed. 
The question as to what would constitute a total 
loss has to be examined in the light of the funda¬ 
mental principles governing that subject under the 
Marine Insurance Law. A discussion of these prin¬ 
ciples is contained Chap. VI of Arnold on the Law 
of Marine Insurance (Vol. II, 11th Edition). A loss 
in respect of insured goods may be either total or 
partial. Any loss other than a total lass is a par¬ 
tial loss. A total loss may be either an actual total 
loss or a constructive total loss. In the case of an 
actual total loss which is also known as absolute 
total loss, the assured is entitled to recover from 
the underwriter the whole amount covered by the 
policy without giving any notice of abandonment. 
But in the case of a constructive total loss the as¬ 
sured has the option to elect to treat the loss as a 
total loss or partial loss and hence he cannot re¬ 
cover for a total loss unless he has given due notice 
of abandonment. Where by reason of the perils 
insured against the assured is permanently and ir¬ 
retrievably deprived not only of all present posses¬ 
sion and control over the thing insured, but of all 
reasonable hope or possibility of ever ultimately re¬ 
covering possession of it, it will be a case of ab¬ 
solute total loss. In such cases the question of 
notice of abandonment cannot arise because noth¬ 
ing remains to be abandoned. If there is anything 
to abandon abandonment must take place and in 
such cases the loss will be a constructive total loss. 
Such a loss generally takes place when the subject 
is not wholly destroyed but its destruction is ren¬ 
dered highly probable, or where its recovery though 
not utterly hopeless is exceedingly doubtful Where 
the assured is deprived of the possession of his 
goods by a peril insured against and it is unlikelv 
that he can recover the same or that the cost of 
recovering the goods or repairing the damage to 
the same would exceed the value of the goods them- 

Hl en . al f°, m& y be sa'd that there is n 
0 al I??*. In all such cases of con¬ 
structive total lass the thing assured or at least a 

R ar Q t 1 U?.. sl,I L posed to exlst ln specie and there 
s a possibility however remote of its value being 
in some way affected by the measures that mav be 
^oPtedfor the recovery or preservation of it. 

1 h* eXpreSSl0n s ? ecle ' k t0 be understood 
a bu ^ iness sense. Goods arriving in an unmer- 
chantabie condition are considered to have lost 

V th0U !, h they may not have changed 
to anything else and cannot be said to have ceas- 

Cd i°, ex J s k Thls was 50 lald down in‘Asfar & Co 
v. Blundell, (1895) 1 Com Cas 71. V hat case 
the ship had sunk in the Thames with a cargo of 
dates on board. The dates remained for three 
tides under water and when recovered were found 
to be saturated with Thames water and sewage and 
to have suffered from fermentation and putrefaction 
so as to be unfit for human food. The dates were 
however sold and exported for purposes of distilla- 
f' on - ^ was k eld that the goods had not arrived 
■LF*™? ^ thbl1 the true meaning of the expres- 
255 a ? d t , hat they were not merchantable or cap- 
awe of being used as dates, it was further held 
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far as the plaintiff is concerned. But such loss is 
not covered by the policy in this case. The lower 
Court was therefore right in holding that plaintiff's 
claim in this case is unsustainable. 

(5) Plaintiff has adduced a few documents to 
show that in similar other cases such claims have 
been settled by the first-defendant company. This 
case has to be decided on its own merits and not 
on the strength of the company's conduct in settl¬ 
ing other claims. All relevant details regarding 
such claims are not also available in this case. 

(6) Lastly it was urged on behalf of the appel¬ 
lant that in any view of the case plaintiff is entitled 
to get the cost of salvaging the goods. The com¬ 
pany had put the plaintiff to the proof of such ex¬ 
penditure. Beyond giving a statement regarding 
the expenditure alleged to have been incurred by 
the plaintiff he has not adduced any reliable and 
independent proof in support of the same. Under 
such circumstances we do not see any reason to 
differ from the lower Court’s view that plaintiff 
has failed to substantiate even this claim. 

(7) In the result the decree of the lower Court 
is confirmed and this appeal is dismissed with 
costs. Interest on costs at 6 per cent. 

D.H. Appeal dismissed. 


[C. X. *11 
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KOSHI AND MATHEW MURICKBN JJ. 
Ananchaperumal Nadar, Appellant v. Veerabha- 
dra Pillai, Respondent. 

Second Appeals Nos. 527 and 528 of 1124, D/- 23- 
12-1949. 

(a) Travancore High Court Act, S. 9 — Case ref¬ 
erred to third Judge —Case, if ought to be sent 
back to referring Bench. 

Where there being a difference of opinion bet¬ 
ween Judges constituting a Bench, the case is refer¬ 
red to a third Judge, it is not necessary that after 
the third Judge has heard the case, it ought to be 
sent back to the referring Bench for final disposal. 
The practice is to draw up a decree in conformity 
with the majority opinion without the case going 
back to the referring Bench and the practice is in 

full consonance with the plain language of S. 9. 

(Para 2) 

(b) Civil P. C. (1908), O. 20, R. 8 — Decree signed 
by succeeding Chief Justice. 

Where the Chief Justice and another Judge 
heard an appeal but they ceased to be judges at 
the time of signing the decree there is nothing 
urong in the Chief Justice who succeeds in signing 
the decree on their behalf. (Para 4) 

Anno: C. P. C., O. 20 R. 8 N. 1. 

T. K. Narayan Pillai, for Appellant. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

C43) A I R (30) 1943 Lah 84: (I L R ( 1943 ) Lah 
539 F B) " 

26 T L J 1301 . (Pr f 3 f 

KOSHI .t : These two second appeals arise out 01 
proceedir s s in execution of the decree in O S. No. 
151 of 1. >6 on the file of the Nagarcoil District Mun- 
siff's C- rt. The decree under execution was one 
passed b. the Travancore High Court in S. A. 
No. 612 of 1111. Second appeal 527 is by the 3id 
defendant and Second appeal 528 by the 1st deienc- 
ant. The decree in Second appeal 612 gave relief in 
favour of the plaintiff only as against these two de- 


Veerabhadra Pillai (Koslii J.) a. I. R. 

fendants and their objection to the executabilitv 
oi the decree has been found against by the two 
Courts below. They have hence preferred these 
Second appeals. 

(2) The objection to the execution is founded 
on the following facts: Second appeal No. 612 of 
1111 was heard by a Bench consisting of Sankara- 
subba Iyer and Lukkose JJ. They differed in their 
conclusion as to the disposal of the Second appeal 
Sankarasubba Iyer J. was for confirming the deci¬ 
sion of the lower appellate Court and dismissing 
the plaintiff’s suit while Lukkose J. was for revers¬ 
ing the lower appellate Court and restoring the 
Munsiff's decree granting the plaintiff relief as 
against defendants 1 and 3. On account of this 
difference of opinion the case went before another 
Judge under S. 9 of the Travancore High Court 
Act. That Judge was the then Chief Justice Mr. 
Joseph Thaliath. The learned Chief Justice agreed 
with the decision of Mr. Justice Lukkose. In ac¬ 
cordance with the majority opinion a decree has 
also been drawn up. But when the decree had to 
be signed both Joseph Thaliath Chief Justice and 
Lukkose J. had ceased to be Judges of the High 
Court. The decree is seen signed on their behalf 
by Krishnaswamy Iyer Chief Justice. The decree 
bears the date 20-5-1118. That is the date when 
Joseph Thaliath, Chief Justice, pronounced his deci¬ 
sion, Luckkose J. retired on 27-4-1117 and the point 
of the objection was that after the third Judge 
who heard the case under S. 9 gave his decision 
the case ought to have gone back to a Bench for 
final disposal. We are not inclined to agree that 
S. 9 warrants this position. S. 9 reads thus: 

•*In any case, Civil or Criminal, if the two Judges 
forming a Division Bench agree as to the decree, 
order or sentence to be passed, their decision 
shall be final. But if they disagree, they shall 
deliver separate opinions, and thereupon the 
Chief Justice shall refer, for the opinion of ano¬ 
ther Judge, the matter or matters on which such 
disagreement exists, and the decree, order or sen¬ 
tence shall follow the opinion of the majority 
of the Judges hearing the case.” 

There are no words in the section to indicate that] 
the case should again go before the referring Bench.] 
All that the section contemplates is that the deciee 
shall follow the opinion of the majority of the 
Judges hearing the case. The decree diawn 
purports to be one passed by Joseph Thaliath Ctfief 
Justice and Lukkose J. In other words it conforms 
to the requirements of the section. The decision 
in 'Royal Calcutta Turf Club v. Kishan Chand, 
ur (30) 1943 Lah 84 relied on by the appellants 
learned Advocate itself shows that similar provi¬ 
sions in force elsewhere have been understood diff- 
erently by different High Courts. In some Jurisdic¬ 
tions after the Judge to whom the c . as ® ie t f n ei [^ 
gives his decision the case is sent back to the 
Bench which referred the case to him mid where 
it is not possible to constitute the same Bench a 
different Bench is constituted. In other Jurkdic 
tions the practice that was followed here’Vte-uJ® 
draw up a decree in conformity with the majo y 
opinion without the case going back to a Bench is 
followed. That practice appears to us to be in 
full consonance with the plain language of •• 
Moreover that has been the practice throughout 
in the Travancore High Court and1 the same prac¬ 
tice obtained in the Cochin High Court* WC J id 
where a provision similar to S. 9 was in foice. V 
S. 48 to Government of Cochin Act, uw. 

(3) It was contended for the appellant that how 
ever long the practice has been fo lowed we should 
not uphold it unless it is warranted by law. we 
have said that in our opinion tbejm/MceU* 
unwarranted. Though the exact point raised nere 
doS not seem to have been raised before the dis- 


1952 


Kkishnan V. KumaRASWAMI (Govinda Pillai J •) Travaneore-Cochin 61 


cussion in ‘Devasya v. Mathen’, 26 T L J 1361 sup¬ 
ports our view point fully. In answer to the argu¬ 
ment that a single Judge cannot pass a decree we 
need only observe that the decree is not of a single 
Judge but of the majority of the Judges who heard 
the°case. Both in substance and in form the re¬ 
quirements of the section have therefore been satis- 
fied in this case. 

(4) There is nothing wrong in Krishnaswamy 
Iyer Chief Justice signing the decree on behalf of 
his predecessor in office or for the other learned 
Judge with whom Joseph Thaliath Chief Justice 
agreed. O. 20, R. 8 C.P.C., provides that when a 
Judge has vacated office after pronouncing judg¬ 
ment but without signing the decree a decree 
drawn up in accordance with such judgment may 
be signed by his successor. 

(5) These second appeals therefore fail and they 
will stand dismissed. There was no appearance be¬ 
fore us on behalf of the respondent and we make 
no order for costs. 

V.R.B. Appeals dismissed. 


[C. X. 22.] 
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' GOVINDA PILLAI J. 

Krlshnan Karthavu, Petitioner v. Kumaraswami 
Nambudiripad and others, Counter-Petitioners. 

C. R. P. No. 1226 Of 1125, D/- 3-8-1950. 


t ( Travancore) Revenue Recovery Act (1(1) 0 / 
1068), Ss. 2, 39 — Sale for arrears of revenue — 
Effect — T. P. Act (1882), S. 52. 

A sale held for arrears of revenue Is valid and 
will extinguish prior encumbrances. Pending suits 
or decree based on mortgages or other charges 
created by a land-holder would not, in any way 
affect a revenue sale held under the Act for arrears 
of tax due from the land sold or from that land and 
other lands included in the same patta or Than - 
daper, and the auction purchaser gets the land pur - 
chased free of aU encumbrances . 28 T L J 226, Rcl. 
on; Observations in 1949 T L R 36 held obiter, 26 
Cal 966 and AIR (26) 1939 Mad 256, Ref. 

(Paras 3, 7) 


Anno: T. P. Act, S. 48 N. 14, S. 52 N. 32. 

P. Govindan Hair, for Petitioner — S. Bhoothi- 
langam Iyer, for Counter-Petitioner No. 4. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chi onologically. List of foreign cases leferred tc 
comes after the Indian Cases). 

( 99) 26 Cal 966: (4 Cal W N 317) (Prs 5 7) 
(39) AIR (26) 1939 Mad 256: (181 Ind Cas 57) 


(Pr 7 

28 T L J 226 (FB) o 

(’49) 1949 T L R 36 (Prs 3 5 7 

application by the revision undei 
™ R * 97 0.1P. C. for re-delivery of the pro 
perty mentioned therein was dismissed by the lowei 

StcL tl !£, order sou . ght 10 be revised. He hai 
purchased this property on 20 - 6-1114 in auctior 
under the Revenue Recovery Act & secured posses 
sion on 19-4-1117. The decree In the present case 
was passed on 22-6-1113 allowing the plaintiff t< 
realise certain sums of money charged on the pro 
perties scheduled therein. Item 7 there is s No 
310/5 which is the property sold in revenue auction 
In execution of this decree portion of the monei 
was realised & for the balance item 7 was sold ir 
Court auction on 19-8-1117 & purchased by the as 
slgnee-D. H. It was delivered over to the auctior 
purchaser and the Amin filed his report to thai 

It is for the redelivery of thb 
Moperty that the petition was filed before the 
wwex> court. 


(2) The learned Munsiff dismissed the petition on 
the ground that it had not been proved that tne 
revenue sale was for arrears of Sirkar Tax due from 
this S. No. 310.5. As such it was the view of the 
lower Court that the revision petitioner could rank 
only as a transferee pendente lite and that the 
decree and execution proceedings in this case would 
be binding on him. 

(3) Ex. I and II would show that the revenue 
sale was for arrears of tax due under Thandaper 
No. 144 of Thuravoor Vadakku Pakuthy. Copy oi 
this Thandaper No. 144 has been produced in this 
case and it is referred to by the Munsiff himself. 
That would show that the property in question in 
that Thandaper. That is the twelfth item in page 
3 of that document. Copies of the Revenue Sale 
diary and the Mahazar prepared at the time of 
attachment were produced in this Court. Apart 
from these there is clear evidence to show that 
S No. 310/5 is in Thandaper No. 144 & the opposite 
side did not dispute this. It had been held by a 
Full Bench in ‘Narayanan v. Naina Muhammathu', 
28 T L J 226 that a sale held for arrears or revenue 
is valid and will extinguish prior encumbrances ( 
even though it was held for recovery of arrears due' 
on the land sold as well as other lands belonging' 
to the defaulter. Thus the yiew of the Court below 
that the land sold in revenue auction could be free 
of all encumbrances only if such sale was for arrears 
of tax due on that land is not correct. The sale 
was for arrears of tax under a Thandaper for this 
and other properties and that sale will also be free 
of all encumbrances. It may also be mentioned 
that copy of the Thandaper produced would show 
that tax due from this property was also in arrears. 
Thus the order passed by the learned Munsiff is 
wrong and it has to be set aside. 


(3a) But some difficulty had been created by an 
observation of a Division Bench in Manaki Amma 
v. The Dewan of Travancore 1949 T L R 36 that 
the doctrine of lis pendens applies both to volun¬ 
tary and involuntary sales including revenue sales. 
The revenue sale in question was in 1114 when this 
charged decree was pending execution. The observa¬ 
tion thus made in 1949 T L R would therefore In¬ 
dicate that the revenue sale is vitiated by lis pen¬ 
dens and that will not affect the rights of the auc¬ 
tion purchaser in execution of the decree. This 
observation or dictum is against the decision of 
the Full Bench in 28 T L J 226. That holds that 
a revenue sale puts an end to all charges whether 
those charges had merged in a decree of Court or 
not. Otherwise, there would be no meaning for the 
provisions in Ss 2 and 39 of Act I of 1068 that the 
and, the buildings upon it. & its products shall 
be regarded as security for the Public Revenue on 
such land, and that all lands brought to sale on 
account of arrears of revenue due thereon shall be 
sola free of all encumbrances. If the said observa- 
*i 4 i 19 ? 19 , T L R 36 purports to lay down a pro¬ 
position of law, I would with all respect, state that 
the law was not correctly stated and that It is op¬ 
posed to the Full Bench ruling in 28 T L J 226. I 
would therefore prefer to follow 28 T L J 226, 

(4) But It seems to me that the observation men¬ 
tioned above was mere obiter dictum. That case 
also dealt with a revenue sale. The sale related to 
an item of property belonging to the plaintiff s 
tarwad and the revenue sale was conducted after 
notice to a Junior member of the tarwad though 
that Junior member had secured Patta to the pro- 
perty. It was also held there that the revenue sale 

Xnn W abou h by that Junior member In coUu- 
sion with the auction-purchaser and that the same 

would not be binding on the tarwad ol the nroMr 
person to represent the tarwad was not 

P h roceedin P (Vide the flndhigsat pp° 
38 and 39 of the report). These findings were quite 
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sufficient to dispose of the matter before Their 
Lordships who decided the case. It was therefore 
unnecessary to invoke the aid of certain suits relat¬ 
ing to the property pending at the time of the 
revenue sale. Thus the observation regarding the 
applicability of the rule of lis pendens was mere 
obiter dictum. 

(5) I have also to mention here that the said 
observation was made on the authority of certain 
rulings of the Indian High Courts the earnest of 
which was Har Shankar v. Shaw Govind Shaw', 
26 Cal 966. The other Indian rulings had only 
blindly followed this 26 Cal Case. This therefore 
necessarily leads me to consider to what extent the 
26 Calcutta Case would support the observation in 
1949 T L R 36. The facts of the Calcutta Case 
were as follows: J and A had certain shares in 2 
annas 8 pie in Bhal Sabva. They had executed a 
mortgage for this share to one H who obtained a 
decree on the same on 31-8-1889. In execution the 
interest of J’ and ‘A’ was purchased by the 1st 
plaintiff and another who transferred his right to 
plaintiff 2. This sale was confirmed on 28-3-1891. 
In the meantime, that is to say, on 28-3-1891, 
the ijmali kalam of a 2 anna 8 pie share fell into 
arrears, and the owners failed to pay the Govern¬ 
ment revenue, the result being that on the 30th 
September the said ijmali kalam was sold up and 
purchased by a certain person who subsequently 
transferred his interest to the defendants in that 
case. The question that was raised in that case 
was as to the relative rights of the plaintiffs and 
defendants under the circumstances mentioned 
above. Their Lordships at p. 970 decided the ques¬ 
tion of lis pendens thus: 

•'We need hardly state that the sale of the defen¬ 
dant was imder the provisions of Ss. 13 and 34 
of the Revenue Sale Law, so that he acquired the 
share 2 annas 8 pie thus sold, subject to the in¬ 
cumbrance which Jagadamba Prasad Singh had 
created in favour of Harbans Sahai, and subject 
also to the lien declared under the decree of 31-8- 
1889. That being so, it follows that the defen¬ 
dants, after the acquisition of the property by 
them under the Revenue Sale Law, were bound 
to discharge the mortgage existing in favour of 
Harbans Sahai before the sale actually took place, 
or before, at any rate, that sale was confirmed 
on 5-3-1892; but they failed to do so, and we think 
the learned Judge is perfectly right in holding 
that the principle of lis pendens applies, and 
that the plaintiff is entitled to relief in this case.' 

( 6 ) It was because of the peculiar principle enact¬ 
ed by the Revenue Sale Law that the rule of lis 
pendens was applied in that case . This would be¬ 
come further clear by the following observations 
at page 972 

"It has been contended on behalf of the respon¬ 
dents that it was the duty of the plaintiffs to 
have saved the 2 anna 8 pie ijmali kalam from 
being sold for payment of the arrears. nl 
might no doubt have been a wise com^e to pursue 
but having regard to S. 54 of the ^enwe Sale 
Law, it seems to us to be quite cleai that the 
defendants, though they may be Won to have 
acquired under the sale the 2 anna 8 pie ijmali 
kalam, acquired it subject to ^cumbrance 
that had already been created in favour of Hai- 
bans Sahai; and were bound in law to discharge 
that incumbrance; and 4 1 im * 1 ^ had to d ° t 
so was the period between 30-9-1891, the date of 
their purchase, and 5-3-1892, the date when the 
sale was confirmed.” 

(7) A rule laid down on the specific provisions of 
law in an enactment could not be made applicable 
to a case arising under another enactment with 
different provisions. In my view, 26 Cal 966 could 
not be an authority to what is observed in 1949 
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T L R 36. I shall conclude this by referring to the 
ruling in Ponnuswami Chettiar v. Ellasari Obul 
Rcauy\ A I R (26) 1939 Mad 256. That was a 
case arising under the Madras Estates Land Act I 
of 1908. bnder S. 5 of that Act the right of the 
lanu-holder to his rent is a first charge on the 
land. S. 125 of that Act provided that when the 
land was soid lor arrears of rent in respect thereof 
the purchaser takes free of all encumbrances except 
such as nave been created with the land-holder’s 
permission or have been created prior to the passing 
of the said Act. In that case the land was sold 
by the collector for arrears of rent and it was held 
that, by virtue of the provisions mentioned above, 
such sale was not affected by a pending suit on a 
mortgage executed by the ryot who was in default. 
The provisions in S. 5 and 125 correspond to Ss. 2 
and 39, Revenue Recovery Act, so that this ruling 
will in principle apply to the Revenue Sales held 
under the latter Act. I am therefore of the view 
that pending suits or decree based on mortgages 
or other charges created by a land-holder would not 
in any way affect a revenue sale held under Act I 
of 1068 (Travancore) for arrears of tax due from 
the land so*d or from that land and other lands 
included in the same patta or Thandaper, and that 
the auction-purchaser gets the land purchased free 
of all encumbrances. « 

( 8 ) The order of the lower Court is thus set 
aside and this petition allowed with costs. The 
lower Court will take steps to re-deliver S. No. 310/5 
to the revision petitioner. Advocate’s fee will be 
Rs. 30/-. 

D.H. Revision allowed. 


[C. N. 23.) 
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KUNH1 RAMAN, C.J. AND SANK ARAN, J. 

Velayudha Kurup and another, Appellants v. 
Govinda Pillai and otliers, Respondents. 

Second Appeal No. 242 fit 1122(T), D/- 19-7-1950. 

T. P. Act (1882), S. 100 — Charge — Creation of 
— Partition deed — Direction to sell part of pro¬ 
perty and utilize cash tomrds payment of debts — 
Charge if created. 

The answer to the question whether a charge was 
created by a document or not, will depend upon the 
intention of the parties as evidenced by the words 
used by them in tliat document Did they contem¬ 
plate that some property mentioned in the docu¬ 
ment should be regarded as security for the pay¬ 
ment of a sum of money. I) such an intention can 
be gathered from the document taken as a whole 
and in the relevant clause relied upon by the parties 
concerned, then it may be easy to say tliat a charge 
has been created. (Para 5) 

Where in a partition deed, specific direction ivas 
given that certain items of property should be con¬ 
verted into cash and the cash realized was directed, 
to be utilized for discharging certain debts; 

•Held' that no charge on the items of property 
directed to be sold was intended: ‘Case g) 

Anno: T. P. Act, S. 100 N. 5. 

N. K. Narayana Pillai, for Appellants — T. K- 
Narayana Pillai, for Respondents 7 to lb. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

( 30) A I R (17) 1930 P C 176: (5 Luck 365) ^ g) 

( 08) 32 Bom 386: (10 Bom L R 575) 6) 

C40) A I R (27) 1940 Cal 93: 086 Ind Cas 843) ^ 
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(Pr 5) 
(Pr 5) 
(Pr 5) 


1 T L J 183 
22 T L J 441 
24 T L J 395 

KUNHI RAMAN C. J.: Defendants 6 and 7 are 
(lie appellants. The short point for determination 
in this second appeal is whether under the parti¬ 
tion deed, Ex. ‘A’, which was executed by the mem¬ 
bers of the family of the plaintiff and defendants 
1 to 5 a charge has been created over properties 
bearing survey Nos. 58 and 62 which form the sub 
Ject-matter of this Second Appeal. The facts may 
be briefly stated. In the partition deed, Ex. 'A*, 
which was executed by the members of the tarwad 
of the plaintiff and defendants 1 to 5, it was ex¬ 
pressly recited that there were two debts to be dis¬ 
charged. One was a decree debt under the decree 
in O. S. No. 120 of 1101. That was a suit filed by 
a member of the Bar, Mr. T. K. Velu Pillai, for 
fees due to him for conducting a tarwad suit, O. S. 
No. 29 of 1089. The plaintiff in the suit from which 
this second appeal arises had put forward a claim 
for Rs. 640 as the total amount expended by him 
out of his own separate funds in connection with 
this litigation. The other members of the tarwad 
had admitted the correctness of this amount due 
to the plaintiff. They had also induced Mr. T. K. 
Velu Pillai to give up a portion of the amount due 
to him under the decree in O. S. No. 120 of 1101. 
In the family partition deed, there was a clause 
inserted to the effect that the properties bearing 
survey Nos. 58 and 62 were to be sold by defendants 
1 to 5 and converted into cash. Out of the sale 
proceeds the decree debt was to be discharged and 
the debt due to the plaintiff was also to be paid. 
A total sum of Rs. 1500 was set apart for discharg¬ 
ing both these obligations. There was another 
debt due to the plaintiff which does not form the 
subject-matter of this second appeal. In accord¬ 
ance with this clause in the partition deed, the pro¬ 
perties were sold to defendant 6 . Defendants 2 to 5 
joined in this transfer but it was subsequently 
ratified by defendant 1 who did not sign as one of 
the vendors in the sale deed, Ex. V. Defendant 6 
was duected to discharge the two obligations 
namely to pay off the decree debt and to pay the 
plaintiff, with the amount retained in his hands. 
When he ascertained the amount payable for satis- 
lying the decree, it was found that the whole 
amount entrusted to him had to be paid for that 
purpose. He paid the amount and got the decree 
struck off, full satisfaction having been entered. 

JwhS®*?!” 5 ?, ba ‘ ance left In his hands for dls- 
charging the obligation in favour of the plaintiff 

2S22*« a f lgne <} hls rights ln the properties 
K“*? y *? im l “L t L er Ex - v to defendant 7 pend- 
K tion ; , Therefore defendant 7 has not 
‘ , 1 ^ than defendant 0 , although 
he has Joined ln this second appeal. The question 
turns upon the nature of th e liability created bv 
the partition deed, Ex. ‘A’. If by the partition 
deed a charge was created over the two items which 

tos 6 thpn h th Cd P y , defendant 6 from defendants 1 
to 5, then the plaintiff will be entitled to enforce 
that charge and it would not be open to ttaeE 

tSdto to the wh ° le amount et 

S &*«2 

“fttafS the smt 1 dSed T Sly e ip t J'n the 

propertied. ***** * ^ * these two 

^ Both the Courts below have arrived 

have rfi? n charge has been created and they 
have decreed the suit in favour of the plaintiff y 

thi 3 0 ^ n « be ? al f of defendants 6 and 7 who are 

appellants ln this second appeal, the learned 


counsel argues that this view taken by the Court- 
below is erroneous and that on a perusal oi tilt 
partition deed. Ex. A, it would be clear that no 
charge was created over the two items of proper¬ 
ties which form the subject matter oi this litigation. 

(4> To appreciate the contentions of the partie* 
it is necessary to read the relevant clause of Ex 
A which refers to these two items of properties. It 1 - 
C.. VI: (The original Malayalam has been omitted 
Its English translation is given in the foot note' : 
Ed.) 

According to this clause, we have no doubt that the 
specific direction given was that the property 
should be converted into cash. Defendants 1 to 5 
were authorised to convey the property after fix¬ 
ing a proper value for it. After conveying the pro¬ 
perties and receiving the sale proceeds, that is to 
say, after converting the properties into cash, the 
duty was cast upon defendants 1 to 5 to pay off the 
two debts, namely, the decree debt in O. S. No. 120 
of 1101 and the debt due to the plaintiff to the 
extent of Rs. 640. The learned counsel for the 
appellants argues that reading the document as a 
wnole & appreciating the wording of Clause 6 in 
the light of the ideas conveyed by the document, ii 
is not correct to hold that these two items, survey 
Nos. 58 & 62, were considered by the parties as 
security for the discharge of the pecuniary obliga¬ 
tions mentioned in Clause 6 . On a careful scrutiny 
of the entire document & the words used by the par- 
ties in Cl. 6 , we are inclined to accept this conten¬ 
tion as well founded. If the property was only de¬ 
signated as the property which should be used for 
discharging the two obligations there may be some 
point in the contention^ the respt's. learned coun¬ 
sel that there was an intention to create a security. 
But that was not the idea conveyed by Clause 6 . 
The specific direction that the properties should 
be converted into cash first will cut at the root 
of the contention that a security was intended to 
be created. After selling the properties & realising, 
the sale proceeds, the cash realised was directed to 
be utilised in a particular manner. If a charge was 
created on the property, it would have been ex¬ 
tremely difficult for the vendors to convey a clear 
title to any purchaser. People would have been re¬ 
luctant to come forward & agree to purchase the 
properties saddled with such an obligation. 

(5) Learned counsel for the respt. has invited our 
attention to a number of decided cases for the om- 
pose of illustrating the circumstances in which a 
charge can properly be presumed to have been 
^ re o rred J t0 ‘ Ja nardan v. Anant*, 

(17? iQin 8 p P .o» Sa ? V * 118111 Ratan Lal ’» AIR 

rPi P ^ Bhola Nath v. Sarbamangaia 

Debi , AIR (27) 1 940 Cal 93, 'Abdul Karim v. Vava- 
*is impracticable 

?^nrt y fiQ y n l as *u° neblock and bearing Survey Nos. 
1 i 2 « and buildln * s except the southern 

u ° f US , ^ 110t ln P^itiOn to 
discharge th e abovementioned debt, we have agreed 
that those properties and buildings be sold at a 
P™?. ft ^ eed upon between us and with Uiat money 

the debt of «°°/- made up of 
decree debt in O. S. No. 120 mentioned in para 2 
above and the debt of Rs. 640/- due to executant 

Z * ai ^ lso , t0 meet the ex P ense s to the extent 
i 1507 ’ for ^constructing the temple men- 

ll \i? ara ? and *° meet the expenses of this 
deed to the extent of Rs. 100 /- and the balance 

?hl er . meetin * the above be divided according to 
the shares of each group and handed over to them 
and receipts obtained In their handwriC and 
excutant No. 2 Krishna Pillai, No. 4 Than? Pilla? 


G4 Travancore-Cochin Gurunatha v. Velukanthaperumal 


iuinju*. 1 TLJ 183; ‘Maria v. Chakko’, 22 TLJ 441 
and 'Devasia v. OuseplV, 24 T L J 395. We have 
carefully gone through these decisions & we are 
not satisfied that there is anything in these de¬ 
cided cases which support the contention of the 
respt's. learned counsel with regard to the proper 
construction of Clause 6 of Ex. A. The summary 
of every decision on this point can be safely stated 
to be that the answer to the question whether a 
charge was created by a document or not, will 
depend upon the intention of the parties as eviden¬ 
ced by the words used by them in that document. 
Did they contemplate that some property men¬ 
tioned in the document should be regarded as 
security for the payment of a sum of money? If 
such an intention can be gathered from the docu¬ 
ment taken as a whole and in the relevant clause 
relied upon by the parties concerned, then it may 
be easy to say that a charge has been created. But 
here far from mentioning the property as property 
out of which the debt should be discharged, there 
is the express direction that in the first instance 
the property should be converted into cash. That 
distinguishes the present case from all the cases 
that are cited & relied upon by the respondent's 
learned counsel. The majority of these cases were 
cases in which a liability was directed to be dis¬ 
charged out of the income of the property, lor 
example if maintenance payable to a member of 
the family is directed to be paid from out of the 
income from a particular item of property, it may 
disclose an intention to create a charge. But in 
the present case, the wording of Clouse 6 satisfies 
us that there was no intention of saddling the pro- 
nertv with such an obligation. On the other hand, 
the primary idea was that cash should be realised 
bv selling the property. The direction for using 
the amount realised by sale of the property cannot 
be interpreted as conveying the idea that the pro¬ 
perty was saddled with a charge. # 


(6) Another interesting argument was addressed 
bv the learned connsel for the respondent. He want¬ 
ed to rely upon the vendor's lien which deft. 1 To 5. 
according to him, were entitled to in respect of un¬ 
paid purchase money & in respect of that hen, he 
wanted to contend that a charge can be enforced 
by the plff. There was no such contention urged 
in the Courts below so far as we are able to see. 
Moreover, if there is unpaid purchase money in 
the hands of the 6th deft, who was the vendee 
under Ex. V. it would be open to the plff. ’"“SJ 
to appropriate proceedings for enforcing his right 
against such vendor's lien. So far as we are able 
to see, there is no finding that there is such a lien 
which is capable of being enforced or that there 
is unpaid purchase money in the hands of deft 6 
subject to such lien. It is open to the plS to re 
sort to appropriate proceedings to enforce his ngh 

in case there is any such lien. 

(7) If a charge has been created by Clause 

then the plff. would certainly have been entUi d 

to proceed against the property Butin v«w 

our finding that there is no su^ charge creat^ 

by Ex. V we are unable to recognise L rh 540 
the plff. in respect of this P"J‘ cul Q a f r comSversy 

which forms the subje^m^tw of the,^cont ^^y 

in this second appeal The seco pp belQW haye 
omy in respect of Rs. 640. ine er item of 

r g " 5 rTh«%S“ S = ln r S l o> that tadmg * not 
questioned in this second appeal. 

,n, Tn the result the second appeal must be 
allowed with proportionate costs in respect of is 

£ of £ 640. The personal decree against^ deUs 

1 to 5 in respect of this sum of Rs. 640 L interest 
thereon Is not in any way interfered with in this 
second appeal. It is only the finding that in res 
pect of this item there is a charge created on the 


property ^purchased by deft. 6 & conveyed by him 
to deft. 7 that is pressed, in this second appeal & 
it is only on that point that the second appeal is 
allowed here. The second appeal with regard to 
the balance is dismissed with proportionate costs. 

V.B.B. Order accordingly. 


[C. N. 24.] 
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KOSHI AND GOVINDA PILLA1, JJ. 

Gurunatha Avadhanikdl, Appellant v. Velukan - 
thaperumal Pillai, Respondent. 

A. S. No. 249 of 1123 and C R P No. 565 of 1123, 
D/- 10-7-1950. 


(a) Civil P. C. (1908), O. 40, R. 1 — Termination 
of custody of property. 

With the confirmation o/ the sale and the deli¬ 
very ol the properties to the auction-purchaser the 
properties cease to be in the custody of the Court 
through its Receiver appointed in the execution 
proceeding. * (Para 3) 


Anno: C. P. C. O. 40, R. 1, N. 29. 

( b) Civil P. C. (1908), O. 40. R. 1 — Unpaid credi¬ 
tor of Receiver — Rights ol . 


An unpaid creditor of the Receiver appointed in 
an execution proceeding is entitled to be subroga¬ 
ted to the position ol the Receiver. // the Court 
can authorise a Receiver to encumber the estate lor 
running the business the estate was engaged in 
prior to his appointment or to discharge a debt In¬ 
curred by him in the course o/ management, there 
is tio justice or equity in favour of the owner ol the 
estate to resist a charge being created with respect 
to this debt. Further, the Receiver's acts within 
the authority ol Receiver are the acts ol the Court. 
The Court has a duty to sec that a Receiver's credi¬ 
tor is satisfied and if it is not possible to do so 
otherwise than by encumbering the estate the Court 
has to do it. (Para 4) 

Anno; C. P. C., O. 40, R. 1, N. 32, 38. 

T. R. Subramania Iyer, lor Appellant. M. Kuma- 
raswamy Pillai, for Respondent. 


Jose referred to: 

[•41 > air (28) 1941 Mad 593: (ILR (1941) Mad 

675) (Pr 41 

JUDGMENT.: The appeal & the revision arise 
from an order passed by the learned Second Judge, 
Nagerciol awarding certain amounts to respon¬ 
dent in the appeal (counter-petitioner 1 in the re¬ 
vision) for works done by him with respect to an 
'state which was managed by a Receiver appointed 
iy the Court. In O. S. 15 of 1100, on the fi e of 
he Nagercoil District Court, the revision petitioner 
nad obtained a money decree against the appellant 
ir. A. S. No. 249 & in execution of that decree a 
Receiver was appointed to take charge & manage 
:ertain salt pans belonging to the J. D. The Re- 
jeiver entrusted the task of manufacturing salt 
those pans to one Kulathu Iyer under a written 
agreement & he transferred his rights thereunder 
to the respondent in the appeal. The ies P 0I J d f" 
had to undertake some works for the proper up 
keep of the pans & the present claim relates to 
the amounts spent by him for that d 

parties are agreed that the «spondent had Incurred 
;ome expenditure on account of such works, 
they are at variance as to the quantum of tne 
amount & as to how funds should be found for lU 
repayment. The lower Court f°u nd thatthe r 
pondent was entitled to the full amount of tn 
claim he put forward & also gave a charge for m 
=ame on the estate. The estate comprises the A 
t b Schedule Items consisting of one hundred 
twenty & forty salt pans respectively. The D. 
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who some time after the appointment of the Re- 

• 1 ft). - r' .U mini . in AVO_ 


WDO SUuie Linic -- - 

ceiver had purchased the B Schedule pans in exe¬ 
cution of his decree, & the J. D. who still remains 
the owner of the A Schedule pans take exception 
to this order. The former has preferred the re¬ 
vision & the latter the appeal against it. 

(2) The first objection, as already indicated, re¬ 
lates to the question what amounts are really due. 
The lower Court has allowed the full amount claim¬ 
ed in the petition giving rise to the appeal & the 
revision viz., Rs. 1,102-10-9. Admittedly an amount 
of Rs. 559/- was made good by the Receiver before 
the present application was filed. The claim for 
Rs. 1,162-10-9, includes interest on the amounts 
actually spent & the detailed statement of the 
claim embodied in the petition shows that the total 
claim towards interest comes to Rs. 378-8-0. In the 
body of the order the lower Court had definitely 
found that the claim for interest cannot be sus¬ 
tained. It is therefore clear that the Judge hap¬ 
pened to allow the full amount claimed in the 
petition inadvertently. The respondent had how¬ 
ever preferred a memo of objections with respect 
to the disallowance of the interest but for reasons 
not explained to us that memo happened to be 
dismissed even before the appeal came up for hear¬ 
ing. There is therefore before us no objection to 
the lower Court's order disallowing the claim for 
interest. The mistake that has crept into the order 
has therefore to be corrected & consistently with 
the decision that Court came to with regard to the 
respondent's claim for interest we have to reduce 
the amounts awarded by Rs. 378-6-0. The balance 
of Rs. 784-2-9, alone, the respondent is entitled to 
realise from the estate. To this extent the appeal 
must in any view succeed. The revision petitioner 
did not appear to be very much concerned regard¬ 
ing the question what portion of the claim could 
be allowed. 

(3) The next question is whether the charge the 
lower Court granted can be allowed to remain. In 
dealing with this it is convenient to take the salt 
pans comprised in the two schedules separately. The 
revision petitioner is concerned only with the B 
schedule & we shall deal with that first. In execu¬ 
tion of his decree the forty pans comprised in that 
schedule were sold & delivered over to him as early 
as Mithunam 1110. The earliest application the 
respondent filed to recover these amounts was only 
on 26-7-1111. The pans were sold as unencumbered 
properties. At any rate, the sale was not subject to 
a charge for the amounts now claimed or for any 
other amounts due to the respondent. With the 
confirmation of the sale & the delivery of the pro¬ 
perties to the auction-purchaser the properties 
ceased to be in the custody of the Court. Whatever 
equities the respondent might have had against 
those properties before their sale we think it too 
late now to create or declare a fresh charge over 
them. The lower Court's order making the B 
schedule pans also liable for the respondent’s claim 

a , char ee °yer them for the same has 
therefore to be vacated & we decide accordingly 
The revision petition is therefore allowed, but we 
make no order for costs in it. 


T*!® P? 51110 " of the A schedule pans with re¬ 
ference to the charge Is, In our opinion, different 
The lower Court's order as also the argument 

original w® d “ lf present is a fresh or 
original action by an unpaid creditor of the receiver 

to enforce his claim against the estate thatWas 

at one time under the management of the receiver 

In such an action the question might legitlmatelv 

thlw’rpHHn^ er e ? f , orcin S Payment of 8 the debt 

clalm more than what he had 
himself bargained for. Such was the case in ’Sub- 
ramanla Ayyar v. Sethurayar', AIR (28) 1941 Mnd 
cited at the Bar. Here 'the InTe poslion b 
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this. By fraud or force the receiver appointed in 
O. S. 15 of 1100 was ousted from possession by a 
receiver appointed in a subsequent suit, O. S. 5 of 
1100. That was a suit instituted against the very 
same J. D.. by a hypothecate of these pans. After¬ 
wards by consent of the parties the receiver in O. S. 
15 of 1100 was discharged without any provision, 
being made for payment of the debts incurred by 
him for & on behalf of the estate. As mentioned 
earlier it is not disputed the respondent’s claim is 
a just claim which the receiver should have paid 
Had the receiver claimed the amount at the time 
of his discharge the lower Court which appointed 
him wouid have felt bound to make due provision 
for payment thereof, if need be even by hypothe¬ 
cating the estate for whose benefit the debt was 
incurred. We fail to see why the position should 
be different because the receiver’s creditor seeks 
payment now. An unpaid creditor of the receiver 
is entitled to be subrogated to the position of the 
receiver & if the Court could authorise a receiver 
to encumber the estate for running the business 
the estate was engaged in prior to his appointment 
or to discharge a debt incurred by him in the course 
of management, we cannot find any justice or 
equity in lavour of the owner of the estate to re¬ 
sist a charge being created with respect to this 
debt. It would appear the respondent’s claim re¬ 
mained unsatisfied because all the salt he manu¬ 
factured was taken away by Govt, in enforcement 
of their paramount claim against the debtor who 
owed large amounts to them. He has benefited 
by such action of the Govt, in that his debt to 
them became considerably reduced. The lower 
Court was, therefore, not only legally competent 
to grant the charge but also morally bound to do 
so. The receiver acted within his authority in 
engaging a contractor & making him manufacture 
salt with his own capital. The receiver’s acts with¬ 
in his authority are really the acts of the Court 
The Court has a duty to see that a receiver’s credi¬ 
tor is satisfied & If it is not possible to do so other¬ 
wise than by encumbering the estate the Court has 
to do it, A will do it. We cannot therefore find 
any real objection to the charge granted by the 
lower Court over the A schedule pans still owned 
by the debtor. 

(5) One word we would, however, like to add. The 
charge can at best really be created only on the 
estate as it stood when the liability was incurred 
Here it would appear the D. H. in O. S. 5 of 1110 
held a hypothecation charge over these pans long 
™ore a receiver was even appointed in O. S. 15 of 
noo. rhe lower Court, however, gave the charge 
in disregard to that circumstance & we would not 

t0 . ^ had party aggrieved 

kFFF? ab ? ut The D. H. in O. S. 5 of 1110 
had objected in the Court below for any charge 
being given but he has submitted to the lower 
courts order, in the circumstance of the case we 
do not think we would be Justified In stretching 
f granting relief in favour of a party who 

is neither before us nor has any complaint about 
me order. The appellant is only the owner of the 
equity of redemption & his interests must neces¬ 
sarily form the subject of the charge. The lower 
Court’s order granting a charge in favour of A 
schedule pans without any reservation will stand 

(6) The appeal succeeds to the extent of reducing 
the amount of the claim to Rs. 784-2-9 & fails for 
the rest. The respondent will, however, be entitled 
to interest at 6 per cent i*r annum on the amount 
allowed from tile date of the order of the lower 
Court, viz., 11-11-1121. In the circumstances of tho 
c^ there will be no order for costs tag gpSl 

v.s.b! 


Order accordingly. 
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Cochin which is a part B State, were allow'd to 
continue by virtue of Art. 372 (1) 0 / the Constitu- 
tion. The absence 0 / a provision in Art. 385 of the 
Constitution like the one contained in Art 
3:2 for the continuance of the Speaker of the Legis¬ 
lative Assembly in Part B States would not in any 
way affect the position. (Paras 17 and 18) 

Manual T. Paikaday, for Petitioner. T. N. Subra- 
monia Iyer, for Counter-Petitioners. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C14) 41 Cal 518: (AIR (2) 1915 Cal 91) (Pr 5)- 
C24) 51 Cal 874: (AIR (12) 1925 Cal 48) (Pr 5) 
(1835) 5 Ad d: El 613: (6 L J (NS) KB 23) 

1 C \ 

(1759) 2 Bur 869: (97 E R 607) 

(1916) 1 K B 595: (85 L J K B 630) 


[C.N. 25.) 
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G0V7.VD.4 PILLAl, J. 

A. Xcsair.ony, Petitioner v. T. M. Varghesc and 
another (State), Counter-Petitioners. 

O. P. No. 11 of 1950, £■'- 27-6-19 o0. 

(a) Constitution of India, Art. 226 — Writs ol 
mandamus and quo warranto — Distinction. 

A writ of 'mandamus’ is a peremptory order of 
the Court commanding sornebody to do that which 
it was his clear legal duty to do. In such cases the 
applicant ynust have a legal right to the perfor¬ 
mance of such duty by the party against whom he 
made the application. He must, however, have 
made a demand for its performance, and compli¬ 
ance must have been refused before the writ would 
be issued. On the other hand, an information in 
the nature of ‘Quo warranto' lies against a person 
uho claimed cr usurped an office, franchise or 
liberty to enquire by what authority he supported 
his claim in order that the right to the office or 
franchise might be determined. The two kinds of 
icrits vary considerably in the remedy that can be 
allowed and in the operation of the same. 

(Paras 5, 6) 

( b ) Constitution of India, Article 226 — Writ of 
•Quo Warranto' — Who can apply. 

A member of a Legislative Assembly, apart from 
his right as a citizen to see that the Legislature acts 
and junctions properly, has every right to know by 
what authority the Speaker functions if he bona 
fide thinks that the Speaker holds the office icitn- 
out authority. Such a person is therefore compe¬ 
tent to file an application lor the issue of a writ 
ol ‘quo warranto’ against the Spca.::r of the As- 

semoiy. 

(c) Interpretation of Statutes - Language doub 
j u i _ Harmonious construction. 

The mind ol the legislature is presumed to be 
consistent ■ and in case of a doubt/ul or ambiguous 
expression ol its will, such a construction should be 
adopted as will make all the provisions of the 
statute consistent with each other and with the pre¬ 
existing body ol the law. (Para 

Anno: C. P. C., Pre. N. 7. 

(d) Interpretation of Statutes — Intention ol 
Legislature . 

In construing a statute it is notreasonable to pre¬ 
sume that the Legislature intended to violate settled 
principles of natural justice or to destroy ***** 
right unless words or expressions indicating con 
trary do in clear terms appear in the ncw (p s ™‘% 

Anno: C. P. C. Pre. N. 7. 

(c) Constitution of India. Article 37 5 — Spcake 
ol Legislature U an ollicer within Art 3,5. 

Thouah the Speaker is an officer of the ? 

ture he will not come within the c f C9 .fX frtiderc- 
mentloned in Art. 375 tnasmucfc as f/wf ariae 

S "-SSffA X iir;,!! 

Speaker of alter coming into force 

7 *«. <**“■ <*» 

Ste SI 26-1-1950 "byvitue 0 o, the prwUtowfc 

Ordinance VIII ol 1124 will continue 

as such even alter the coming into force ofvnc 

Constitution since the existing laws in Traiancorc- 


(Pr 6) 
(Pr 6V 
(Pr 6) 

ORDER.: The petitioner Sri A. Nesamony. Ad¬ 
vocate & Member of the Legislative Assembly of 
the Travancore-Cochin State has filed this petition 
to issue a rule upon the counter-petitioner Sri T. M. 
Verghese holding the office of the Speaker of the 
said Assembly to show cause why an information 
in the nature a ‘quo warranto’ regarding the right 
under which he was holding this office should not 
be filed. If after hearing the petition the Court 
came to the conclusion that the counter-petitioner 
was holding his office as Speaker without any right 
or authority under law as provided for in the 
Constitution of Lidia then it was prayed to declare 
the said office vacant & to pass consequential orders. 
The petitioner stated as follows: 

(2) The body functioning immediately before the 
Constitution of India, as the Legislative^ Assembly 
of the Travancore-Cochin State, was the Legislatee 
.Assembly constituted under the Covenant entered 
into by the Rulers of Travancore & Cochin under 
date 29-5-1949. The person holding office as Speaker 

of that Assembly was the co “^'^p U s Tid office 
o member thereof & elected to the said oinct 

hv that assembly He was accordingly exercising 

fhe rower of Speaker till immediately before the 

S ate until certain specuimb allowed to 

continue*under the Constitution, the person holding 

ffi s ^' 5 

be the Speaker of the LeS^ der the constitu¬ 
te T^'-ancore-Cochin: Sta titioner had 

tion. Nevertheless, t continues to occupy 

since the said date occup ised & stin exer- 

the Speaker ^ Chair L ^ more particular .’, 

cises the powers of the Speaker ^embly 

on 6-3-1950 & on the part of 

had been in session. iilpeal usurpation ot 

the counter-petitioner was ^ ofQce in which 

a substantive, independent pubhc ggee^ were 

the petitioner S: all the citizens u bvious i y had 
Xuy interested inasmuch‘ rights fc 

SSSS^tS'SoSelTe general well-being ot 

the State. 
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(3) It is on these allegations that the rule men¬ 
tioned above was sought to be issued. Subsequently 
the petitioner had filed an affidavit to show that 
he was a member of the Legislative Assembly of 
the State & the leader of the Tamil Nad Congress 
Party therein. 

(4) Since no rules had been framed so far to re¬ 
gulate the procedure to be adopted in motions of 
this kind, the rules framed by the Supreme Court 
adopting certain procedure to deal with such 
matters were accepted as guidance in regard to 
this petition. Under O. 35, Rr. 6 to 9, Supreme 
Court Rules, notice of this motion had to be given 
to the parties affected, as a matter of course. 
Notice was accordingly ordered to be given to the 
counter-petitioner. As it was considered proper to 
hear the State also in addition to the counter¬ 
petitioner notice of the petition was given to the 
Advocate-General on behalf of the State. In answer 
to the notice, the Advocate-General on behalf of 
the State & on behalf of the counter-petitioner 
appeared to oppose this petition. As is the usual 
practice no reply was filed by the counter-petitioner 
& his Advocate stated that he was prepared to 
argue on the merits of the petition accepting the 
statement of facts in the petition as correct. It 
has therefore to be taken that all the averments 
of facts made in the petition are correct A- the 
argument proceeded on that basis. 


(5) A preliminary objection was taken by the 

learned Advocate for the counter-petitioner that 
this petition was incompetent, as a person who 
had an interest in the subject-matter of the dis¬ 
pute alone could move for a rule of this nature & 
that the petitioner had no such interest. He stated 
that a defeated candidate in an election for the 
Speaker's place or a candidate holding some such 
interest could alone file a petition of this kind. The 
question of election did not arise in this case, for 
the petitioner's case itself was that while there 
should be an election to fill up the Speaker’s place, 
the counter-petitioner was usurping that place with¬ 
out election & without authority. The learned Ad¬ 
vocate for the counter-petitioner relied on Tn re 
Abdul Rasul’, 41 Cal 518 & in the matter of 'J. M. 
Sengupta y. H. E. A. Cotton’, 51 Cal 874 in support 
of the position that a person who was really affected 
could alone file a petition for a wilt in the nature 
SnoS J 1 !® 8 ® two cases arose under S. 45, 

1 of 1877 ’ & the Petitions in 

rnnn » U would have enabled the 

a wrlt ^ the *orm of mandamus. A 
jWrit o£ mandamus is a peremptory order of the 
Court commanding somebody to do that which it 
was his clear legal duty to do. In such clscs the 
applicant must have a legal right to the perfor¬ 
mance of such duty by the partv acainsf whom 
he made the application. HemSt, however had 
made a demand for Its performance & compliance 
,m« have been refused before 

(6) On the other hand, an Information in 

<° f ‘quo warranto’ lay agair^™ person who 
claimed or usurped an office, franchise or liberty 

s ■at We 

might be determined. The two XlT*** 

Sd SaBTS’^*» ? 

relator may apply for an InfonSaSm agiSTh* 

Sort? by°S 


the public Govt. & accordingly an information may 
be sought by a private relator against a Privy Coun¬ 
cillor calling upon to show cause by what authority 
he claims to be a member of the Privy Council. It 
would therefore be seen that the rulings cited by 
tne counter-petitioner will not apply to the facts of 
this case. The petitioner is a member of the As¬ 
sembly of which the counter-petitioner is said to be 
the Speaker. Apart from his right as a citizen, to 
see that the Legislature acts & transacts properly, 
he as a member of that Legislative Body has every 
right to know by what authority the Speaker func¬ 
tions if he bona fide thinks that the Speaker holds 
the office without authority. He is therefore one 
competent to file this petition & I overrule the pre¬ 
liminary objection. 


(7) Coming to the merits of the averments in 
the petition it is the petitioner’s case, that while 
provision had been made in Art. 382 in the Con¬ 
stitution of India for the continuance of the 
Speaker of the Legislative Assembly in Part A 
States as a Speaker of the Legislature that is to 
function under the provision of the Constitution, 
there was no corresponding provision in Article 385 
in regard to the office of the Speaker in the Legis¬ 
lature of Part B States. He referred to Arts. 379, 
382 & 385 of the Constitution. In Art. 379 (1 > 
provision is made for the body functioning as the 
Constituent Assembly of the Dominion of India 
immediately before the commencement of this 
Constitution to be the provisional Parliament & to 
exercise all the powers & perform all the duties 
conferred by the provisions of this Constitution of 
Parliament, In Clause 5 of that Article it was 
provided that any person holding office immediately 
before the commencement of the Constitution as 
Speaker of the Constituent Assembly when func¬ 
tioning as the Dominion Legislature under the Govt, 
of India Act, 1935, was to be the Speaker on such 
commencement of the provisional Parliament 
unctioning under Cl. (1). Corresponding provisions 
had been made in Cls. 1 & 3 of Art, 382 for the 
continuance of the House or Houses of Legislature 
of each State specified In Part A of Sch. 1 & the 
Speaker thereof. When we come to Art. 385 which 
ma*es provision for the continuance of the Legis¬ 
latures in States in Part B of Sch. 1 the wording 
'l*« **y different. Art. 385 runs thus: 

UntU the House or Houses of the Legislature of 
a State specified in Part B of Sch. l has or have 

th Cn #^ ly c COn i Stltuted J & summoned to meet for 
lSi SeS ! n under the Provisions of this 
w h , e body or authority functioning 
bef fK re T th ? commencement of this 
Constitution as the Legislature of the corresDond- 
mg Indian State shall exercise the powers & ner- 

y ~ n w tutlon on the House or Houses of 
the Legislature of tile State so specified.” 

< 8 > T t he T^vaneore-Cochln State is a State men- 

™‘„S°StSe h ' '■ 50U "‘ tlllsthti 

w reaUng the Provisional Parliament & 
Legls atures of Part A States, when dealing with the 
Matures of Part B states. As observed at d 
n8, in 'Black on Interpretation of Laws’* Edn. 1 L 

The mind of the Legislature is presumed to be 
consistent; & in case of a doubtful or amhimL.c 

SSSJSSVft.-* »“»* K 

An author must be supported m Ha -> , , 

with w™*. „ .tarssrss outers 
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expressed his mind clearly, it ought to be pre¬ 
sumed that he is still of the same mind in all¬ 
ot ner place, unless it clearly appears that he has 
changed it. In this respect, the work of the 
Legislature is treated in the same manner as that 
01 any other author k the language of every 
enactment must be constructed as far as possible 
in accordance with the terms of every other 
statute which it does not in express terms modify 
or repeal. The law, therefore, will not allow the 
revocation or alteration of a Statute by construc¬ 
tion when the words may be "capable of proper 
operation without if. It cannot be assumed that 
Parliament has given with one hand what it has 
taken away with another.” 

(ID Thus the absence of a provision in Art. 385 
for continuance of the office of the Speaker in the 
Legislative Body of Part B States could be taken 
to have been intentional on the part of the Legis¬ 
lature if we do not look into the circumstances 
under which the Constitution itself was evolved. 

(11-a) The Constituent Assembly had its existence 
by virtue of S. 8, Indian Independence Act, 1947. 
The Legislatures in Part A States which were ori¬ 
ginally known as Provinces had been constituted 
under S. 13, Govt, of India Act 1935. These two 
Acts were therelore the foundation for the Legis¬ 
lative bodies that existed before the Constitution 
came into force k which are referred in Arts. 379 
k 382, Constitution of India. These two Acts of 
1935 k 1947 were repealed by Art. 395 of the Consti¬ 
tution. Thus, in order to continue the Legislative 
Bodies formed under these two repealed statutes 
definite k specific provisions had to be made in the 
Constitution itself. The Legislatures relating to 
Pan B States which were originally called Native 
or Princely States were not governed by either o^ 
the two Acts mentioned above. The Govt. of India 
Act of 1935 would have applied to the Inman States 
only if they had acceded to the Federation 
aged in that Act. These States had not joined -ne 
federation & so they had their own Legislative 
bodies or authorities to pass the necessaiy law for 
them. Thus the Part B States stood on an entirely 
dillerent footing from the Part A States. 

(12) The States of Travancore & Cochin had 
their separate Legislatures. These two States were 
integrated by a covenant entered into by the Rulers 

of the two States & concurred In & Covenant 
the Govt, of India. In Art. 10 of that Covenant 
it was provided that there shall be » ^stature 

mJmmm 
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S 6 mentions the contingencies under which tht 
member holding the office as Speaker shan vaca e 
his office. The Speaker could vacate hus office cn y 
bv his ceasing to be a member of the As '' er ™‘> 
by resignation, or by removal for want ofconfidence 
by a resolution of the Assembly passed by a ma)o- 
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rity of all tiie then members. As seen from the 
petition, the counter-petitioner had been elected as 
Speaker under Ordinance 3 of 1124 k he continued 
to hold that office by virtue of the provisions in 
Ordinance 8 of 1124. It was also admitted in the 
petition that his holding office as a Speaker till 
26-1-1950 was legal k valid. The body or authority 
lunctioning immediately before the commencement 
of the Constitution as the Legislature of the State 
was the Legislative Assembly created by Covenant 
k continued by Ordinances 3 & 8 of 1124. It is 
this Legislature that is referred to in Art. 385 
of the Constitution as the body or authority func¬ 
tioning as the Legislature in the State. 

(13) By Article 372 (1) of the Constitution ex¬ 
plained k amplified by Adaptation of Laws Order 
1950, the existing laws in Part B States were allowed 
to continue. Existing law referred to in Art. 372 is 
defined in S. 2 (1) of this Order. It is divided under 
three categories; existing Central Laws, existing 
Provincial Laws k existing State Laws. Cl. D ol 
S. 2 (1) defined existing State laws to mean an 
Act, Ordinance or other legislative enactment by 
whatever name called which immediately before the 
appointed day was a law in force in an Indian State 
corresponding to the whole or any part of a B 
State k was passed by the Legislature or other 
competent authority of such an Indian State, or 
was made under the Extra Provincial Jurisdiction 
Act of 1947 k includes any rule, Order, Bye-law or 
other instrument so in force which was made under 
any such Act, Ordinance or legislative enactment. 
Ss. 18 to 21 provide for the adaptations of the 
existing State laws. In the supplementary provi¬ 
sion contained in S. 22, it was laid down as 
follows: 

•'Save as is otherwise provided by this Order all 
powers which under any lav/ in force in India or 
any part thereof were immediately before the 
appointed dav vested in or exercisable by any per¬ 
son or authority shall be continued to be so vested 
or exerciseadle under other provision Is made by 
some Legislature or authority empowered to re¬ 
gulate the matter in question.” 

(14) So far as the Ordinance which enabled the 
formation of the legislative Assembly of the Tra- 
vancore-Cochin State, no modification had been 
made in the adaptation of the laws Order or to 
anv of tile Orders passed by the President of the 
Republic of India under Cl. 2 of Art. 372, or Cl. 1 
of Art 392, Constitution of India. In the case of 
the Central Parliament & the Legislatures in Part 
A States, the parent Bodies were those which came 
into existence on the authority of the Govt ol 
India Act of 1935 k the Indian Independence Act 
of 1947. When these two were repealed they were 
no longer in force k they too do not come under 
the definition of existing law defined m S. 2, Adap¬ 
tation of Laws Order 1950. There is thus> the dificr- 
encc between the Legislatures a Uo^ ed t o fu nction 
in Part A States & those in Part B States, There 
was therefore the necessity to provide for the 
continuance of the Houses of the Legislature & 
the officers therein with all their paraphernalia n 
Pori a states whereas no such necessity existedin 
Se cie Stte future, in Part B States. The 
old' order In Part B States was therefore allowed to 
continue except as modified by the Constitution 
Tnrlia Thus by the provision in Art. dBo. 

the House ^r Houses of the Le^lature ot a State 
specified in Part B of Schedule I. has°J, ir 7 is 
been duly constituted, the present Legislatu e ^ 
allowed to continue, in construing a Statute^ 
not reasonable to presume that the Legislature ffi- 
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State law was allowed to continue, the Legislative 
Assembly constituted under such law & the Speaker 
elected as provided for in that law will continue 
to function & since there is nothing in the Consti¬ 
tution of India to indicate that these old orders 
were not allowed to continue, the contention that 
the Speaker vacated his office from the date on 
which the Constitution of India came into effect 
could not be accepted. 

(15) An argument was advanced on behalf of the 
counter-petitioner that all officers in existence be- 
before 26-1-1950, should be allowed to continue & 
the Speaker oeing an officer of the Legislature 
would continue to hold office automatically without 
any specific provision of the same. There can be 
no doubt that the Speaker is an officer of the Legis¬ 
lature though he should necessarily be a member of 
the Legislative Assembly to get himself elected. 
As a Speaker he has a special status and separate 
existence apart from the Assembly over which he 
presides. Though the Constitution (Removal of 
Difficulties) Order No. 11 of 1950 kept in abeyance 
Proviso 2 to Art. 178, & Arts. 8, 9 & 94 of the 
Constitution and substituted Part I of Art. 178 the 
framing of the Constitution will show that the 
Speaker is an officer of the Legislature & that 
even if the Assembly is dissolved he can continue 
in office until the next Assembly begins to func¬ 
tion. 

(16) The duties of the Speaker as In the case of 
the Speaker of the House of Commons are as 
various as they are important. He presides over the 
deliberations ol tile House, & enforces the obser¬ 
vance of all rules for preserving order in its pro¬ 
ceedings, he puts every question k declares the 
determination of the House. As '‘mouth of the 
House" he communicates its resolutions to others, 
conveys its thanks & expresses its censure, its re¬ 
primands or its admonitions. He is, in fact, the 
representative of the House itself, in its powers, 
its proceedings k its dignity. See p. 177 of Sir T. 
Erskine May’s Parliamentary Practice, Edn. 12. 

(17) Thus the Speaker is an officer of the Legis¬ 
lature but to me it would appear that he will not 
come under the category of the officers mentioned 
in Art. 375 of the Constitution relied upon by 
the Advocate-General. Art. 375 reads as follows: 

“All Courts of civil, criminal k revenue Jurisdic¬ 
tion, all authorities k all officers, Judicial, execu¬ 
tive k ministerial throughout the territory of 

India, shall continue to exercise their respective 

functions subject to the provisions of this Consti¬ 
tution.” , 

It refers only to authorities k officers of Judicial 
executive k ministerial departments k not to those 
of the Legislatures. I could not therefore accept 
this argument. 

(18) After a careful consideration of the several 

provisions of the Constitution of India k the sub- 
secuent orders passed by the President by virtue 
of the powers vested to him under the provisions 
of the Constitution, it does not appear to me that 
the absence of a provision in Art 385, Constitution 
of India for the continuance of the Speaker of the 
Legislative Assembly of Travancore-Cochin State 
would in any way affect his continuance as such. 
The provisions relating to the same in Arts 379 k 
382 were necessitated because of the repeal of the 
Acts of 1935 'ft 1947 referred to do not 

therefore And any ground to confirm the rule issued 

It is therefore discharged and this petition is dlv 
missed with costs. Advocate's fee wWbe sawed 
at Rs. 100/- (One hundred.) a 
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KOSHI AND GOVINDA PILLAI, JJ. 

Irael Arulaprakasom, Defendant-Appellant, v. In- 
pamuthu Nakami, Plaintiff-Respondent. 

Appeal Suit No. 170 of 1950, D/- 27-10-1950. 

Limitation Act (1908 ), Art. 182 (5) — Step-in-aid 
— Decree in suit in 4 forma pauperis ' — Execution 
by State to realise Court-fees — If slep-in-aid in 
execution by plaintiff. 

In a suit in 'forma pauperis' 4 A ' was given a 
decree against 'B' for misne profits a?id costs be¬ 
sides a share in the properties and the state was 
given a charge on the decree obtained by ‘ A' tor 
Court-fees. The State attached 'A's' right and 
then executed the decree to realise the amount due 
to them. 

4 Held ' the Sirkar was enabled to file the execu¬ 
tion application by virtue of the decree obtained 
by ‘A’ so that the application of the State to exe¬ 
cute the decree though it was after attachment of 
'.4s” right over the same, could be taken to be a 
step-in-aid of execution and would save limitation 
so far 'A' was concerned. (Para 

Anno: Limitation Act, Art. 182, N. 128. 

T. S. Krishnamoorthi Iyer, for Appellant; M. 
Madhavan Nair and Balagangadharan Nair, for 
Respondent. 

GOVINDA PILLAI, J.: Deft. 4 is the appellant 
The plff. in the case obtained a decree for recovery 
of possession of one-third of the plaint schedule 
properties with past & future mesne profits k 
also costs. The plff. had filed the suit in ‘forma 
pauperis' k so the State was given a charge on 
the subject-matter of the suit for the Court-fees 
due to them. The decree was passed on 21-1-1113 
The State by two execution applications of 18-4- 
1115 & 17-3-1118 realised the amount due to them 
towards Courb-fees. Subsequently, on 12-12-1124, 
the present execution application by the plff. was 
filed to execution the decree. That was the first 
execution application filed on behalf of the plff. 
The question is whether the execution taken by 
the State for the realisation of the Court-fees 
would save limitation so far as the plff's petition 
was concerned. 

(2) The plff. was given a decree against th* 
deft, for mesne profits & costs besides a share in 
the properties. The State had a charge on the 
decree obtained by the plff. In order to teaiise the 
Court-fees due by virtue of this charge the sta*o 
attached the plff's. rights k then executed the 
decree to realise the amount due to them, ^he 
Sirkar was enabled to file the execution apphea 
tion by virtue of the decree obtained by the 
plff. so that the application of the State to exe¬ 
cute the decree though it was after attachment 
of the plaintiff’s right over the same could 
be taken to be a step-in-aid of execution. 
This will save limitation so far as the plff. was 
concerned. k in case he took steps within 6 years 
after the disposal of the State’s execution appli¬ 
cation of 1118 the petition will be within time. 
The second execution application of the State was 
disposed of only on 10 - 6-1122 so that the present 
execution application filed by the plff. on 12-12-1124 
Is within time. The order of the lower Court, is 
therefore correct k hence confirmed. The appeal 
is dismissed with costs. 

D-R-& Appeal dtemtesed. 
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KUXSHl RAMAN, C. J., AND SANKARAN J. 

Kcsaia PiUai Kunjan Piilai, Appellant v. State. 

Criminal Appeal No. 31 of 1125, D/- 14-6-1950. 

Evidence Act ( 1S72), S. 32 — Dying declaration 
and first information report by deceased — Admis¬ 
sibility — Travancore Evidence Act (17/ (7) of 
1117), S. 32. w 

A dying declaration which refers to what took 
ViOce at the time of the incident between the ac¬ 
cused and the deceased, although may not co:ne 
under the first part of Cl. (i) which pointedly 
refers to the cause of death, it will come under the 
category of a statement made by a person who dies 
subsequently, as to any of the circumstances of the 
transaction which resulted in his death, within the 
meaning of S. 32 Cl. </) and will be admissible. 

The first information report given by the deceased 
will come under the second part of Cl. (1) of S. 32 
in the same manner in which the dying declaration 
can be brought under the provision of law. 

(Paras 4, 5) 

Anno: Evi. Act, S. 32 N. 7, 8. 9. 

T. P. Atchutha Warrier, for Appellant — Public 
Prosecutor A. Sankara Piilai , for the State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

(’01) 25 Bom 45: (2 Bom L R 331) (Pr 3) 

(43) AIR (30) 1943 Cal 465: (45 Cri L J 71) 

(Pr 3) 

JUDGMENT: The accused 1 is the appellant 
heiore this Court. He and his two sons were charg¬ 
ed with the orfence of murder and they were tried 
in the Additional Sessions Court at Trivandrum in 
Sessions Case No. 5 of 1125. The learned Judge 
leached the conclusion that the charge has not 
been proved against the first accused under S. 301, 
but under S. 326, Travancore Penal Code, for stab¬ 
bing the deceased with a knife which has been 
produced as M. O. III. He also found that no case 
has been made out against the two sons of the 
first accused, who were accused 2 and 3 in the Court 
below, and he has acquitted them. The first accus¬ 
ed was sentenced to undergo rigorous imprisonment 
lor one year and to pay a fine of Rs. 50/- and in 
default of payment of the fine, to undergo simple 
imprisonment for one month more. 

(2) The incident took place on 15-4-1123 when 
the deceased was passing along a public road at 
8 P. M. He and the appellant accosted each other, 
and a quarrel ensued as a result of certain offen¬ 
sive words used by each other. It culminated in 
a hand-to-hand fight between the two. At the time 
the quarrel began, they were on the public road on 
tile side of which there is what is described as a 
channel, (more correctly a brook), running along 
a side of the road, but on a lower level. There was 
very little water in the brook at the time of the 
occurrence. According to the evidence for the pro¬ 
secution, it was a fairly dark night, and the wit¬ 
nesses who have spoken to the incident state that 
in the course of the hand-to-hand fight the deceased 
jumped to the side of the road, what is described 
by the learned Public Prosecutor as the slope of 
the road. Some other witnesses say that the de¬ 
ceased jumped to the bed of the brook or channel 
At that stage, the accused seems to have used a 
pen-knife for stabbing the deceased. The stabbing 
was not too severe or dangerous. There was one 
stab wound inflicted on the chest which must have 
penetrated the lung on the left side of the body. 
The deceased was taken to the Police Station by 
2-45 A. M. on 16-4-1123. There he made a statement 


Kesava Pillai v. State AIR 

which has been incorporated as part of the First 
£?^ l0n H Report Al 1Q - 30 A.V on the 22 

Chira^inkil h A c\w lh , e Go; * ernme nt Hospital at 
d * mg dec l ara tion was recorded by a 
competent Magistrate. From there he seems to 
na.e been mo;ed to the General Hospital at Trivan- 
cn:m where he was received as an in-patient. He 
survived lor 4} months alter the stabbing, and 
ultimately cned on 1-9-1123 during the period he was 
an in-patient in the General Hospital at Trivan- 
arum. It was stated that from the hospital he was 
allowed to go home at his own request, but that 
was only for a temporary period, and he was 
brougnt back again to the hospital. The medical 
evidence of the Doctor who gave the wound certi¬ 
ficate and the doctor who performed the post mor¬ 
tem examination, discloses that the stab wound in 
the chest had healed by the time death took place. 
But a perforation had to be made in the vicinity 
of that wound for allowing puss which had accu¬ 
mulated in that region to be drained out, and this 
offensive matter in the body seems to have produc¬ 
ed a toxic infection which culminated in the death 
oi the victim. 


(3) The learned Counsel appearing for the ap¬ 
pellant in the first place commented very* strongly 
on this aspect of the case and he contends that the 
death was not the result of the stab wound. He 
also wants to argue that the dying declaration 
should not have been admitted in evidence in this 
case in view of the fact that the statement record¬ 
ed by the Magistrate has no reference to the cause 
of death. On this question of law, which is the 
first argument addressed on behalf of the appel¬ 
lant, two decisions have been cited by learned coun¬ 
sel. Those are the cases reported in 'Abdul Gani 
v. Emperor’. A I R (30) 1943 Cal 465 and Tmpera- 
trix v. Rudra*, 25 Bom 45. In both these cases, the 
facts seem to be substantially different from the 
facts of the present case. In the case reported in 
•Abdul Gani v. Emperor*, the victim of the attack 
was injured on the 9th of January. He was sent 
to a hospital on the same day and his dying decla¬ 
ration was recorded on the same day. He was dis¬ 
charged from the hospital on the 30th January. Six 
or seven days after he was discharged from the 
hospital, he contracted fever and died as the result 
of the attack. In the case reported in Tmperatrix 
v Rudra’, the deceased did not die as a result of 
the stab wound inflicted on him by the accused, 
but he died of pneumonia. An attempt was made 
to show that pneumonia was aggravated by the 
stab, but that was not established. The finding 
was that there was no evidence to show that the 
death was caused or accelerated by the wounds 
received as a result of the attack made by the ac¬ 
cused in that case. It will thus be seen that in 
both the above cases there was a distinct finding 
that the cause of the death was something entirely 
different from the attack made on the victim by 
the accused. In the present case however, it is not 
possible to assert that the death was not the result 
of the stab wound inflicted on the chest of the 
victim. No doubt the man survived for a period 
of 4 J months after he was admitted as an inpatient 
in a" hospital. But the death was the result of a 
complication that arose as the result of the stab. 

(4) The learned counsel for the appellant wants 
to rely upon the wording of S. 32, Travancore Et • 
cience' Act, which corresponds to S. 32, Indian Evi¬ 
dence Act. The relevant clause of the section is 
Cl. (1) which refers to a statement made by a per¬ 
son as to the cause of his death. But that is no 
the only case contemplated by Cl. (1). Tfi f e secona 
part of Cl. (1) goes on to refer lo "any of the cir¬ 
cumstances of the transaction which resulted in 
his death”. Therefore when a statement is maae 
by a person as to any of the circumstances of tne 
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transaction which resulted in his death, that state¬ 
ment is admissible in evidence in a case in which 
the cause of the death is a point in issue. In the 
present case we are satisfied that the facts fully 
warrant the assumption that the dying declaration, 
which refers to what took place at the time of the 
incident between the accused and the deceased, 
contains a statement which will come within the 
second part of Cl. (1) of S. 32. Although it may 
not come under the first part of Cl. 11), which 
pointedly refers to the cause of death, it will come 
under the category of a statement made by a per¬ 
son who dies subsequently as to any of the cir¬ 
cumstances of the transaction which resulted in 
his death, within the meaning of S. 32 Cl. (1), 
Evidence Act. The first objection raised on behalf 
of the appellant must therefore be overruled. 

(5) It is next argued on behalf of the appellant 
that the Court below has taken the First Informa¬ 
tion Report given by the deceased to the Police 
Officer on 16-4-1123 and which has been marked as 
Ex. A (2), as substantive evidence in this case and 
that this also is an illegality. The learned counsel 
nrgues that it can only be regarded as a First In¬ 
formation Report which may be used as corrobora¬ 
tion of a statement subsequently made by a person 
who made it and that it was wrong on the part of 
the Court below to have relied upon it as substantive 
evidence. Here again, the learned Public Prose¬ 
cutor contends that he would rely upon the provi¬ 
sions of S. 32 Cl. (1), Evidence Act. The statement 
will come under the second part of Cl. (1) of S. 32 
in the same manner in which the dying declara¬ 
tion can be brought under the provision of law. 
This legal objection also is therefore not sustain¬ 
able. 

(6) The next argument of the appellant’s learned 
counsel relates to the oral evidence at the trial. It 
is contended by him that there are material dis¬ 
crepancies in the evidence of the various witnesses 
examined at the trial. (After considering the evi¬ 
dence their Lordships held that the discrepancies 
were not material. The judgment then proceeds:) 

(7) On perusing the judgment of the trial Court 
and the relevant portion of the evidence read to 
us by the learned counsel appearing for the appel¬ 
lant and by the learned Public Prosecutor on behalf 
of the State, we are not prepared to say that the 
conclusion reached by the learned trial Judge is 
incorrect or that it calls for interference in appeal. 
The trial Court seems to have arrived at a conclu¬ 
sion that is substantially correct on the entire evi¬ 
dence placed before it at the trial. We therefore 
see no reason to interfere with the conviction and 
sentence passed on accused 1 and dismiss this 
Criminal Appeal 

G-MJ* Appeal dismissed. 
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KOSHI AND GANGADHARA MENON. JJ. 

run^nt £ urMp P 0vin ^ Kuru P’ Petitioner v. 
C handy Chandy and another; Counter-Petitioners. 

C. R. P. No. 852 of 1124, D/- 5-10-1950. 

Travancore-Cochin Court-lees Act (VI m of 

^087), S. 4 (5) (d) and Schedule II, Article VIII 

(7) — Suit to avoid Melpattom — No -prayer for 

Tcwt-fe7. S ' * (5) W) aPPUeS ~ Citation 

* ***** t0 « melpattom as an unauthorised 
^nation without praying for possession is one for 
avoiding an alienation with respect fo a limited in- 
P T °P ert y and tw such is governed by 
4 (5) (d). as a suit for declaration witliout a 
consequential relief. Article VIII (7), of Schedule 
11 does not apply to such a case. In such a case. 
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it is for the plff. to declare tlie market-value of the 
subject-matter of the suit and it is only in case of 
disimte that the computation prescribed by the 
section has to be followed. Where the 'land or 
garden' in suit is the lease-hold interest created oy 
the impugned alienation and not the laiid as such, 
the annual gross profits which the alienee's in- 
tercsts would yield, should form the basis of com¬ 
putation. A. S. 206 of 1125 (Tra-C), Relied on. 

K (Paras 1 , 2) 

K. N. Narayanan Nair, for Petitioner; K. K. 
Mathew, for Counter-Petitioners. 

Case referred to: 

(1125) Court-Fee Ref. in A. S. 206 of 1125 (Trav-C) 

(Pr 2) 

ORDER: The point for decision in the Civil 
Revision Petition is whether the lower Court’s order 
directing the plffs. to pay court-fee according to 
the orovisions of S. 4 (5) (d). Travancore CourtrFees 
Act VI (6) of 1087 is wrong. The said provision 
enacts that to obtain a declaratory decree or 
older, whether or not consequential relief is prayed 
for the amount of fee payable shall be computed 
according to the market-value of the subject-matter 
& that such value, in cases of dispute, shall be 
taken to be ten times the annual gross profits of 
such land or garden where it is capable of yield¬ 
ing annual profits minus the assessment paid, if 
any, to the Sirkar. The suit in this case is for 
avoiding a melpattom granted by deft. 3 and one 
Kesava Kurup (Plff’s. Karanawan) to defts. 1 & 2 
on the ground that that alienation is unauthorised. 
The plffs. valued the suit as one incapable of 
valuation and accordingly paid a fixed Court-fee 
of Rs. 10 as provided in Art. vm (7) of Sch. II, 
Court-Fees Act. In our opinion, the lower Court 
was right in its view that the suit to avoid an 
alienation with respect to a limited interest In the 
property did not fall within the purview of the 
said Article. As the plaint did not seek recovery 
of possession the suit is to all intents & purposes 
a suit for a declaratory relief where no conse¬ 
quential relief is prayed for & the Court-fee pay¬ 
able is that provided by S. 4 (5) (d). The lower 
Court’s order is therefore right. 

(2) A point was however raised that the lower 
Court has meant that ten times the annual gross 
profits of the plaint property should be token to bo 
the amount for which Court-fee has to be levied. 
We do not think that the apprehension is well- 
founded. In the first place it is for tho plff. to de- f 
clare the market-value of the subjoQt-malter of the! 
suit, & it is only in case ol dispute that tho compii-* 
tation prescribed by the section has to be followed, 
secondly, the ‘land or garden’ in this suit is the 
lease-hold interest created by the impugned alie¬ 
nation U not the land as such. see Court-Fee 
Reference in A. S. No. 206 of 1125. That annual 
gross profits the alienee’s interests would yield 
should form the basis of computation. The Sirkar 
Tax as also the Jenmi dues will have therefore to 
be deducted to ascertain the annual gross profits 
of the 'land or garden' in the suit out of the total 
gross profits in case a dispute arises as to the 
market-value of the subject-matter. When a 
limited interest carved out of the property forms 
the subject-matter of the suit gross profits will 
have to be ascertained in the manner indicated 

(3) The lower Court will call upon the plffs. to 
suitably amend their plaint stating the market- 
value of the 'land or garden' & in case of dispute 
follow the direction hereinbefore contained 

(4) With these observations the revision petition 
will stand dismissed. No costs. 

(5) Order accordingly. 

DRR - Revision dismissed. 
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" ere sen '«l and the date of hearing 
on 29th hanm 1116. The order for transfer 

on Kanni H16 and was actuaS 
dispatched on the 1st of Thulam 1116. In the 
certmcate of non-satisfaction which was sent alone 
\wtn the said transfer no mention was made of any 
amount having been realised towards the decree 
The Kottayam District Court, in due course at¬ 
tached certain properties of the deceased 1st de¬ 
fendant and settling the sale proclamation after 
notice to the parties under Order XXI, Rule 63 
(Rule 66, Indian C.P.C.) sold the properties on 9th 
Meenam 1116 for Rs. 1,600. The decree-holder 
himseil was the purchaser. Counter-petitioners 7 
and 9 who had appeared in connection with the 
drawing up of the sale proclamation, but had not 
filed any objection to the draft furnished by the 
decree-holder, though time was taken twice or 
thrice in that behalf, applied to have the sale set 
aside on the grounds, ‘inter alia' that the sale was 
bad inasmuch as it was held pursuant to the 
decree transmitted by the Alleppey District Court 
which passed it with a certificate of non-satisfac¬ 
tion, disregarding the fact that the decree had 
been satisfied to the extent of Rs. 2,500/- by the 
sale of properties held by the Alleppey Court and 
that the price for which the properties were sold 
was too low. The learned District Judge of Kot¬ 
tayam upon the evidence in the case including the 
report of the Commissioner who inspected the 
properties as ordered by the Court came to the 
conclusion that the second complaint regarding the 
inadequacy of the price was unfounded and the 
price fetched when the property was sold was fair. 
On the first ground the learned Judge found In 
favour of the applicants and set aside the sale. 
The decree-holder-purchaser filed A. S. No. 507 of 
1118 in the High Court of Travancore against this 
order and the High Court set aside the order and 
confirmed the sale. The High Court concurred 
with the District Judge in the view that the price 
for which the property was sold was fair. The 
High Court also agreed with the District Judge In 
his view that there was in fact satisfaction of the 
decree to the extent of Rs. 2.500/- on account of 
the sale held by the Alleppey District Court be¬ 
fore it transmitted the decree for execution to the 
Kottayam District Court though that sale was 
really fruitless. The High Court observed that so 
far as the purchaser is concerned, the sale having 
been held and having been confirmed, will stand 
until set aside in some manner allowed by the law. 
The sale not having been set aside, it subsisted 
with the consequence that satisfaction to the ex¬ 
tent of the price of sale also subsisted. This cir¬ 
cumstance however did not in the view of the 
High Court vitiates the sale held by the Kottayam 
Court because notwithstanding the aforesaid par¬ 
tial satisfaction of the decree there yet remained a 
part of the decree for execution and realisation. 
The High Court passed its Judgment on 18th Kar- 
kadagom 1118. 

(3) The 4th defendant in the case and some 
other parties had obtained a decree in O. S. 311 w 
1103 on the file of the Meenachil Munsiff’s Court 
against the decree-holder in O. S. 123 of 1103 and 
in execution attached the latter decree on 15tn 
Thulam 1118. On that date, the sale of properties 
had already taken place the sale having been held 
on 9th Meenom 1116. The applications for setting 
aside the sale were pending, orders thereon having 
been passed by the District Judge of Kottayam 
setting aside the sale only on 15th of Vrischigom 
1118. The order of the High Court confirming 
sale was passed as already mentioned in Karkad^ 
gom 1118. One Of the attaehlng creditors one 

of the Travancore Civil Procedure Code 'Order ^f^he DropSfe/soU claiming title 

XXI. Rule 22. Indian C.P.C..) "and of transfer." possession of the properties so a. cm ° 
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KUNHI RAMAN. C.J.. AND SUBRAMANIA 

IYER. J. 

Thomas Jacob. Appellant v. Thoma Varkey and 
another. Respondents. 

A. S. No. 378 of 1124, D/- 15-11-1950. 

Civil P. C. ( 190S ). O. 21. Rr. 6 and 90. S. 144 — 
Certificate of non-satisfaction — Defect in — 
Effect — If ground for setting aside execution sale 
— Certificate subsequently rectified — Case if 
attracts S. 144. 

The jurisdiction of the Court t 0 which a decree 
is sent for execution arises from the order of 
transfer and does not depend upon the transfer 
being accompanied by a certificate of non-satis¬ 
faction though such a certificate is directed to be 
sent by the Code of Civil Procedure. 20 Mad 10 
Ref. 

Hence, the circumstance that the certificate of 
non-satisfaction disregarded the fact that the 
decree had been partly satisfied, is no ground for 
setting aside the execution sale. (Para 13) 

The fact that the certificate is rectified by the 
order of the High Court subsequent to the sale 
does not make the case analogous to a case lor 
which specific provision is made under S 144. 

(Para 13) 

Anno: C.P.C., S. 144, N. 2; O. 21, R. 6. N. 2 

N. K. Narayana Pillai, for Appellant ; T. R. Sub¬ 
ramania Iyer; for Respondents. 

Cases referred to: 

C32) AIR (19) 1932 Cal 303: (59 Cal 647) 

(Pr 11) 

C97) 20 Mad 10 (Pr 13) 

SUBRAMANIA IYER, J.: This appeal arises in 
connection with the delivery of the properties sold 
by the District Court. Kottayam, in execution of 
the decree in O. S. 123 of 1103 on the file of the 
Alleppey District Court. This litigation has had 
a rather chequered career. The respondent ob¬ 
tained the said decree for recovery of possession 
of certain items of immovable properties as also 
for arrears and future rent in respect thereof 
against one Thomas who was the 1st defendant in 
the case. There were five other defendants in the 
suit but against them no decree was given. The 
decree was passed on 3rd Makaram 1107. In exe¬ 
cution of that decree certain items of immovable 
properties belonging to the 1st defendant were 
attached and sold on 23rd Vrischigom 1108 for 
Rs. 2,500/- and purchased by the decree-holder 
himself The 1st defendant died in Dhanu 1108. 
Thereafter the counter-petitioners 9 to 16 were 
brought in as his legal representatives. Counter¬ 
petitioners 10 and 16 raised objections to delivery 
of the properties purchased as aforesaid by the 
decree-holder, claiming that those properties be¬ 
longed to them having been given to them under 
a deed of settlement by the deceased 1st defendant 
in the year 1106 . ie.. before the attachment n 
the above case. That matter was enquired into 
and it was found that the claim was true and that 
the settlement was not liable to be attacked as 
one in fraud of creditors which was the stand 
taken by the decree-holder. The result was that 
the decree-holder got nothing by the sale. There 
was. however, no proceeding to have the sale set 

aside. . 

(2) In the vear 1116. the decree was transferred 
by the Alleppey District Court to the Distnct 
Court at Kottayam for execution. The transfer 
was made after notice under Order XXI, Rule 20 
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thereto on account of the aforesaid attachment of 
the decree. The application was C.M. P. 3196 of 

1119. That was dismissed by the learned District 
Judge of Kottayam as in his view the attachment 
of the decree will not operate to create a right 
over the properties sold and purchased by decree 
holder before the attachment. Against this order. 
Appeal No. 279 of 1119 was filed before the Travan- 
core High Court which was dismissed in Mithunam 

1120 . 

(4) Meanwhile, the decree-holder applied to the 
Kottayam Court for retransmission of the decree 
to the Allcppey Court for further execution as a 
new application would get barred after Makarara 
1119 by which time the decree would get 12 years 
old. The decree was accordingly retransmitted 
and the decree-holder applied afresh for execution 
in the Alleppey District Court crediting only 
]Rs. 1 , 600 /- which was the amount realised by the 
execution of the decree in the Kottayam District 
Court. The legal representatives of the deceased 
1 st defendant objected to the above execution and 
contended that satisfaction of Rs. 2,500 by the sale 
of properties held by the Alleppey Court in Vrischi- 
gom 1118 should also be entered. They also applied 
in the District Court of Alleppey for correction of 
the certificate of non-satisfaction sent along with 
the order transmitting the decree for execution to 
the Kottayam District Court by inserting satisfac¬ 
tion to the extent of Rs. 2,500. The District Court 
of Alleppey directed credit to be given for Rs. 2,500 
as realised by the sale but was not in¬ 
clined to direct a correction of the certificate. 
Against this. Appeals Nos. 372 and 510 of 1122 
were filed in the High Court of Travancore by the 
decree-holder and the 9th counter-petitioner res¬ 
pectively. The former appeal was dismissed and 
ihe latter appeal allowed by the High Court. 
The result was that the certificate of non-satisfac¬ 
tion of the decree accompanying the transfer of 
the decree for execution to the Kottayam Court 
was corrected by inserting satisfaction to the ex- 
tent of Rs. 2,500. These appeals were disposed of 
by the High Court In Vrischigom 1123. 

(5) The decree-holder purchaser could not even 
then get possession of the properties as he had to 
overcome yet another hurdle which was offered 
b y an ° rder of Injunction passed by the District 
Meenwhll In O. S. No. 296 of 1119 on 
his file restraining delivery of the properties That 
fiiilt was by certain creditors of the deceased 1 st 
defendant for administration of his estate with a 
prayer Inter alia for setting aside the sale of thp 

rt CS 15 the sub Ject-matter of these pro¬ 
ceedings. The plaint was returned by the Munsiff 

to iff# «°“J° ^ e JT 0per Court - ^ acXng 

to him, it was beyond his jurisdiction prp 

° “^(Travancore High Court) by the 

plaintiff therein against the order returning tho 
KX n h 24 Ch Was dismlssed by High Court m 

Jn,L? 1 f Th ^. In 1124 the decree-holder purchaser 
for ^ de Hl ery of possession. Notice on this 
was ordered. Thereupon the 9th counter-Mtitloner 

Vrt«nhL the appe F ant flled °M.P. 2883 ofim fn 
Vrischigom praying for setting aside the 4ie on 
the ground that before the date of sale b? ° 
1116 the entire decree ha5 been satlsfledTf ™ 
gard be had to the realisation of Rs 3500 / ™ 

gss p ttssvuzga 
prp astw 5 °. r . "ygs-g 

£ Jprs X A SSi S 


Stay of delivery of properties was ordered by the 
High Court pending disposal of the appeal. 

(7) The above detailed narration of facts is 
necessary for a proper understanding and adjudi¬ 
cation of the point that arises for decision in the 
appeal. 

(8) The learned counsel for the appellant did 
not contend that the District Judge of Kottayam 
had no jurisdiction to sell the properties. He only 
contended that regard being had to the rectifica¬ 
tion of the certificate of non-satisfaction as 
ordered by the High Court, though there would be 
a balance decree debt still recoverable, that balance 
would not be Rs. 1,500/- as stated in the order of 
the Court below but would be only Rs. 500/- or 
thereabouts. That being so. he contends that his 
client is entitled to restitution and the question for 
consideration of the Court is what form the resti¬ 
tution is to take. He contended that this case is 
analogous to the case of a sale in execution of a 
decree which is modified in appeal pending which 
a sale is held by Court. In such a case he con¬ 
tends that though the sale’ may not be without 
jurisdiction, the Courts have allowed restitution 
in the shape of setting aside the sale and restora¬ 
tion of the property with mesne profits subject to 
the payment by judgment-debtor of whatever 
balance is found to be due if it bears a small pro¬ 
portion to the price of sale. If the excess realised 
by the sale is small, restitution takes the shape 
of a direction to the purchaser to pay back that 
excess. These principles, according to him are 
applicable to the case in hand and if they are ap¬ 
plied, the sale has to be set aside with a direction 
for payment of whatever balance amount may be 
found to be due. It was also contended on behalf 
of the appellant that the transfer of the decree by 
the Alleppey District Judge to the Kottayam Dis¬ 
trict Court was without notice to his client and 
that though exception to the sale was taken by 
his client and the setting aside of the sale was 
sought on that ground, it was not an objection 
which his client could have at that time taken be¬ 
cause the certificate of non-satisfaction as it stood 
then precluded his doing so and that the subse¬ 
quent order of the High Court rectifying the certi¬ 
ficate enables his client to seek relief based 
thereon. 

(9) The complaint that the appellant had no 

t E? I 2 fer of the ^cree by the Alleppey 
l V e K ? ttayam Court b e^re the transfer 
was made is not well founded. The records show 
as already mentioned that notice was sent and 

LTto &ne Z nolice «nd aS hea.- 

trfnsfor was maS 6 QUeSt,0n that UlC ordcr for 

Jhe Kottayam District Court as transferee 
rir Q ™L^ SUed “ oUcc t0 the appellant and others for 
SSfi* 2P L he , P rocla mation of sale of the pro- 
^ . Th , e “PP 01131 ^ and the 7th 
counter-petitioner took time to file objections, but 
none were filed and the proclamation was settled 
and In due course the sale took place on 9th Mee- 
nam 1116 . 

(11) In connection with the sale, the Court Is 
seen to hpve taken a written agreement from the 
decree-holder-purchaser that the sale may be set 
aside on the Judgment debtors’ depositing the sale 
price by 30th Edavom 1116 even if the sale haf 
pened to be confirmed before that date See the 
agreement dated 9-8-1116 written on EP 99/116 
and signed by the decree-holder and his advocate 
Neither the appellant, nor any other party warned 

a s sew »-38S 
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have the sale set aside as already mentioned. We 
say this because the learned Counsel lor the appel¬ 
lant contended that if the decree amount had been 
shown as the real amount due his client would 
have paid the same and averted the sale. It has 
to be mentioned that except the argument at the 
Bar there is no case set up nor is there any evi¬ 
dence given to the effect that had the decree 
amount been shown as the balance due after the 
satisfaction of Rs. 2,500, the appellant or any 
other party would have paid it up. Indeed under 
the circumstances no such case could have been 
set up. In ‘Doyal Sirkar v. Tari Deshi\ AIR (19) 
1932 Cal 303. where certain properties were sold in 
execution o! a decree for costs for Rs. 49 pending 
in appeal which reduced the amount to Rs. 36, 
.Rankin, C. J., said at page 307: 

“There is no evidence at all to show that the 
judgment-debtors could, or would, have saved the 
first jote had the debt been treated as being 
Rs. 40 instead of Rs. 50. He did nothing to save 
•the second jote on the footing that Rs. 15 was 
still due. The question is whether we are en¬ 
titled to say that for Rs. 5 the judgment- 
debtors could have saved the second jote. What 
a person would have done is a matter not always 
'capable of conclusive proof and if the judgment- 
debtors or either of them had given evidence of 
lhe fact that for Rs. 5 they would have saved 
the second jote, I should have been desirous of 
believing them. They gave no such evidence how¬ 
ever and I am not satisfied that they gave any 
real attention to this matter of the execution 
sale so as to know what the first jote fetched 
■ and to be in a position if possible to save the 
second. So far from being satisfied that the 
second jote would not have been sold if the 
original decree had been for the correct amount, 
I am of opinion that the amount by which that 
sum was in excess is no part of the circum- 
-stances which brought about the sale of both the 

The evidence in that case showed that two jotes 
were sold that the first jote fetched Rs. 35 only 
and the sale of the second jote was for realisation 
of the balance. 

(12) This would be fhe position oven if the 
present were a case of modification of a decree in 
appeal pending which a sale is held by the Court 
passing the decree. 

(13) The jurisdiction of the Court to which a 
'decree is sent for execution arises from the order 
of transfer and does not depend upon the transfer 
being accompanied by a certificate of non-satisfac¬ 
tion though such a certificate is directed to be 
sent by the Code of Civil Procedure. See Abbu- 
baker v. Mohideen'. 20 Mad 10 We nave observed 
alreadv that it was not contended that the Kotta 
vam Court had no jurisdiction. If the Court had 
jurisdiction to sell the properties there is no 
ground made out for setting aside thatsale as no 

circumstance vitiating it is disclosed. a 

Counsel for the appellant contended that this is a 
case analogous to the case of a sale and P ur <^se 
by the decree-holder in execution of a dccree pend¬ 
ing appeal wherein the decree is modified. We con 

sider that this case is not an , a,0 f 0U t ^ tO r f.. 
which specific provision is made in the Civil Proce 
dure Code in Section 144 (Indian Code). ie_,.Sec on 
103 (Travancore C.P.C.). Even If this case Is one 
to which the said section is directly app ,icabl ^f 
find that no ground is made out for setting as do 

the sale by way of restitution. AicmicceA 

(14) The appeal should, therefore, be dismissed 

with costs. 

(15) KUNHI RAMAN C. J.— I agree. 

V.B.B. Appeal dismissed 


UEORGE (Kosni J.) £ j g 

[ C . N. 30 .] 
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KOSHl, J. 

Punnen, Petitioner v. Varkey George, Counter- 
Petitioner. 

C. R. P. No. 510 of 1950, D/- 9-10-1950. 

(a) Civil P. C. (1908), O. 34, R. 1 — Attacking 
D. //., whether necessary party — T. P. Act (1882). 
S. 91. 

In so far as an attacking D. H. has no 
right to redeem the hypothecation bond 
he has no ‘locus standiin a suit brought 
to enforce the hypothecation bond; he 
is not a necessary party to the litigation. But 
he may in certain cases be permitted to intervene 
and be made a proper party to the suit for the 
purpose o) safeguarding his rights, Le., to see that 
the interest of his J. D., which might be sold under 
the mortgage-decree to be passed is correctly deter¬ 
mined. AIR (25) 1938 Mad 293, Foil. (Para 2) 

Anno: C. P. C. O. 34, R. 1, N. 6, Pts. 12, 13. 

T. P. Act, S. 91, N. 25. 

(b) Civil P. C. (1908), O. 1, R. 10 — Addition 0 / 
deft. — Revision. 

The lower Court docs not act with material irre - 
gularity if it adds a person as a deft, on his oum 
application not only to avoid multiplication ol liti¬ 
gation but also to prevent a possible abuse o] the 
process of the Court. 21 Coch L R 165, Doubted. 

(Para 3) 

Anno: C. P. C. O. 1, R. 10, N. 43. 

T. K. Joseph, for Petitioner; K. P. Abraham, lor 
Counter-Petitioner. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) 

21 Coch L R 165 T J ? 

(’38) AIR (25) 1938 Mad 293: (178 Ind Cas 59o) 

(Pr 1) 

ORDER.: Tliis is an application to revise an 
order impleading a new deft, on his own applica¬ 
tion in a suit to enforce an hypothecation bond. 
The newly added deft, had attached the hypothe- 
ca in execution of a money decree obtained by 
him & it is in that capacity that the lower Court 
allowed him to be impleaded. Plff. 4 who is the 
present owner of the rights under the bond put 
in suit objects to the order. Hence this revision. 

(2) The petitioner's learned Counsel contended 
that in so lar as the attaching D H. had no nght 
to redeem the hypothecation bond he has no locu- 
standi' in the present suit & that he was not thcre- 
fore a necessary party to this litigation. Jhc .• 
position is unexceptionable so far as it goes, 
in the circumstances of the instant case I am not 
inclined to think that he Is not a proper party 
or that the lower Court exercised a discretion 
vested in It improperly when It avowed deft. 9 
come on the record. As observed by ,7 e N f 
ramana Rao. J.. in the case reported > n je Narapa 
Reddi Seshareddi'. AIR <2o) 1938 Mad . “ 
attaching creditor may in certata cases *gJr to 

mitted to intervene & be f ma ? m ? or rtm^his rights, 
the suit for the purpose of safeguarding his S 

i.e„ to see that the interest of his X D. w bg 

might be sold cr . 

oassed is correctly determined. in Q 

made in the third edition of MuUas T. R Ac . ^ 
550 concerning the now deleted Cl. 
would seem to favour this view. 


possible 
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the newly added deft’s, contention that plff. 4. the 
petitioner before this Court, is a mere name-lender 
for deft. 1, the debtor. & that the transfer of the 
rights under the bond was obtained with the deb¬ 
tor’s money & for his benefit, the further prose¬ 
cution of the suit is a clear abuse of the Court’s 
process b would even amount to play a fraud on 
the Court itself. Deft. 3 has raised this identical 
contention & I am not able to appreciate what 
useful purpose would be served by the Court 
striking off the name of the additional deft, at 
this stage and then proceed behind his back with 
tiie trial of the question which he seeks to have 
settled once for all in this litigation itself. Pro¬ 
bably the Court’s time b energies will have to be 
spent again on a future occasion if the present 
additional deft, seeks to have the question agitated 
in a suit of his own. 

(4) Further it would appear (vide the affidavit 
.filed by the present respondent to get himself im¬ 
pleaded) that deft. 1 was by an order of the High 
Court allowed to pay the decree debt due to the 
additional deft, in instalments spreading over a 
long number of years. If in the meanwhile the 
property itself is allowed to be sold away for a 
prior debt b that collusively as alleged, it would 
be putting the order of the High Court to a pur¬ 
pose to which it was never intended. That order 
was passed in substitution of an order appointing 
a receiver for the suit properties. 

(5) In view of all these I cannot find my way 
to interfere with the lower Court’s order ’under 
revision. 


(6) Before c oncluding, reference has to be mad 
to a case cited before me by the petitioner’ 
learned Counsel, viz., 21 Coch. L R 165. In tha 
case the Cochin Chief Court had interfered wit! 

or jL e u« of V 1 ^ Dist J * of Anjikaimal impleadin 
an additional deft, in circumstances very simila 

nnnlof ^ flrSt P,aCe that ™S 

appeal against an order & not on revision. Th 
Code of Civil Procedure in force in Cochin (thei 
*is now) allowed an appeal against an order strik 
or T ad ^. n * the name of a person as plfl 
or deft. In this, Cochin Code differs from th* 
Travancore & Indian Codes of Civil Procedure 
a L ihe < r . eason the learned Judges givi 
? rdc f *5 tl ? at ^ th e circumstances th* 

his 1 remedv 6 i! S C?Ve the appl,cant to Pursu. 
iiis remedy, if any, in a separate suit In ar 

?hIi! e L Pan of the order the learned Judges hac 
themselves expressed the doubt whether any fresl 

suit would lie at the instance of the applicant ir 

T^foii 0 ^ 6 ' w ^ respect I venture to observe thal 
I fall to appreciate the wisdom of the Court re. 
legating a litigant before it to a fresh proceedlnn 
about whose maintainability the Court fThcTn 

to the result the pStkSi VlsJ 
it will stand dismissed with costs. & 

V ' S ‘ B ' Order accordingly , 


„ . « , * [C - N - 31 '1 
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KUNHI RAMAN, C. J. AND SUBRAMANI. 

IYER, J. 

Vbcrtyan Joseph, Petitioner v The n 

SSSHSAoSr KaIac,ierrv and 

C M. p. No , 88 of 1125> D/ . 28-11-1950 

PartSZ? ° , o?° Ur i ~ Suit aga{7lst Vicar 
vliltiZTn ~ Vicar forwarding Bishop's late 

not'JithriJZf excoMmunicatcd if he 

Tcffi the SUit ~ Action conte 


Where the Vicar of a church forwarded a letter 
from liis Bishop to a parishioner asking the latter 
to withdraw his suit against the Vicar and other 
persons for declaration that certain resolution 
passed by the yogam was null and void and for 
permanent injunction, and it was found that the 
Vicar was not in any way responsible for the con¬ 
tents oj the letter and had simply forwarded it in 
obedience to the Bishop's order: 

‘Held’ that the Vicar's action did not amount to 
contempt of Court: 

Further that the threat to assert one's legal 
rights against another if he chose to continue an 
action started by him, would not amount to con¬ 
tempt. (1.916) 1 Ch 300. Relied or.. AIR (22) 1935 
All 117. dist. (Paras 5, 6) 

T. K. Narayana Pillai, for Petitioner; K. C. 
Chacko, for Second Counter-Petitioner. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C35) AIR (22) 1935 Ail 117: (57 All 573) 

(Pis 2, 5, 6) 

(1916) 1 Ch 300: (85 L J Ch 326) (Pr 6) 


KUNHI RAIvlAN, C.J.: This is a petition pre¬ 
sented on behalf oi the plS. in O.S. No. 156 of 
1124 on the file of the Additional District MunsifTs 
Court ot Alieppay for talcing action for contempt 
of court against the respondents who are two in 
number. The first respondent is described as the 
Bishop of the Diocese within whose jurisdiction 
the petitioner resides. The second respondent is 
the Vicar of the St. George's Church of Pacliakara, 
Koyilkukku Pakuthy, Ambalapuzha Taluk. The 
petitioner describes himself as a parishioner of this 
Church. He had filed a suit for a declaration 
that an edavaka Yogam stated to have been held 
on 26-6-1946 was not validly held & that the resolu¬ 
tions passed at that yogam are null & void & not 
binding upon the Church aforesaid or the parish 
in which the petitioner resides. He prayed for a 
permanent injunction to restrain the defts. from 
acting in pursuance of such resolutions. The res¬ 
pondent 1 is delt. 4 to that action. The respon- 
dent 1 is not a party thereto. Pending the suit, 
the petitioner says that he applied for a tempo- 
iary injunction to restrain the defts. from enforS 

ordered ° f t rcsolullons - Notice was 

ordered to the respondents who filed their ob¬ 
jections in Court on 4-5-1124. On 5-4-1124 the Dlff 

nStfgSt f°T uni ' ation Irom respondent 
N. p por ^ to be a true copy of an order 
1 esp ? ndent *• The document is filed with 
SitS 0n ^ recci . vl . n * ,his communication, the 
«“, nt a resktered letter to respondent 1 

m ^ to whether he had issued 

M ^ forth In the communication & also 
° Ut that lf he llad done so * the object of 
? a °i er ~ ould . be t0 defe “t the administration 
^J. us , tici L To this no reply was sent by respon- 

Xn' J&L p t tltloncr , aUcBes tha t the communi- 
cation which he received contains a threat to 

fr 0 ’^ n wX Cnte the . Petitioner & to claim damages 

‘h case he does not withdraw his suit 

{8*' thw * th - The petitioner submits that this letter & 

the subsequent ex-communication of the petitioner 

are calculated to interfere & obstruct the course 

of justice The object or tills step taken hv thS 

respondents according to the petitioner wL to 

cow down the petitioner into submission & comi£l 

have filed an objection to the petitioner comimdng 
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to prosecute the suit, because he had no locus 
standi to uo so alter he was ex-communicated Irora 
the church. According to the petitioner these acts 
or the respondents amount to contempt & he 
charges both the respondents with contempt o i 
court. 

(2) The respondent 1 is reported to be dead. He 
seems to have died soon alter the petition was 
hied & before the date hxed lor hearing. There¬ 
fore, so iar as he is concerned no question arises 
lor determination in this petition which is not 
pressed as against him. Mr. T. K. Narayana 
Pillai, the learned Counsel for the petitioner, how¬ 
ever, wants to press the case against respondent 2 
who is the Vicar of the Parish where the petitioner 
resides. Reliance was placed by the learned 
Counsel on the case reported in 'Rajencier Singh v. 
Uma Prasad', AIR (22) 1935 All 117. There, an 
application for contempt was made against a liti¬ 
gant & his counsel. When a suit was pending to 
which tlie petitioner in that case was a party, a 
lawyer's not ice was sent by the advocate in which 
he was informed that unless within a week of 
the receipt of the notice an unqualified apology 
was tendered & certain averments contained in the 
pleadings were withdrawn by the petitioner & 
unless he paid a sum of Rs. 10,000/- as damages, 
civil & criminal proceedings would be instituted 
against him by the party alleged to be in con¬ 
tempt. The question for consideration was whe¬ 
ther the sending of the notice amounted to a 
contempt of the Subordinate Judge's Court, Dehra 
Dun, where the suit was pending. There the 
learned Judges held that it being the right of 
every deft, to take every legitimate plea & submit 
his defence to the Court for its consideration, a 
person who tries to deter a deft, from pressing his 
pleas would be liable to be proceeded against for 
contemot. It is pointed out in that case that it 
is the duty of the Court to protect defts. from 
being cowed down into submission & under pres¬ 
sure of threat & menace being made to abandon 
pleas which they can legitimately raise in a pend¬ 
ing action. The following sentences in the judg¬ 
ment are relied on: 


"The present case is one where an attempt was 
made to put pressure on the deft, to withdraw a 
plea which had been taken in the written state¬ 
ment, duly hied in Court, which was the subject 
of consideration by the Subordinate Judge of 
Dehra Dun. We think there can be no doubt 
that such an action amounted to a direct inter¬ 
ference with the administration of justice in 
preventing the deft, from pressing his defence 
& putting forward the plea which might, if esta¬ 
blished, prove fatal to the suit & in that way an 
indirect attempt was made to cxc £ de ^ 
taken on behalf of the minor from the considera¬ 
tion of the Court.” 

(3) The Court took the view that t . h . e . llt ^ 0 rint n> ^ 
Us Counsel who sent this notice which was ob- 
lected to were both in contempt Since the litigant 
expressed unqualified apology for his conm ct ne 
^ exonerated. On behalf of the Counsel it was 
alleged that he was acting professiona l- on be- 
iialiOf his client & that, therefore he could not be 

held to be guilty of contempt But th s a^n 

was repelled & the Court held that the Coun*rt 
had in such circumstances to exercise jjj 8 
ludgment & discretion & not to take shelter under 
the Plea that he acted blindly and ^^ed hmi- 
self to be dictated to by Ids client. The learned 
Judges say: . 

"It is a novel proposition that even though tne 
sending of the notice amounted to contempt, 
the counsel who sent it is protected because ne 
was acting as counsel. A counsel's capacity is 


Dr. JAMES (Kunhi Ravian C . J.) A. I. R, 

not inviolable & his privilege cannot possibly ex¬ 
tend io interference with the administration of 
justice. Counsel are expected to help in the ad¬ 
ministration of justice & not to be an impedi¬ 
ment thereto." 


Ultimately in view of the explanation submitted 
by ihe counsel that he committed the act un¬ 
wittingly and unintentionally & he also expressed 
his unqualified regret for the same, he was let off 
lightly by being made to pay the costs of the 
proceeding. Mr. Narayana Pillai contends that 
in the present case respondent 2 stands in the 
position of the counsel in the Allahabad case U 
that he cannot claim exemption from punishment 
for the reason that he had only forwarded a letter 
which respondent 1 had directed him to forward to 
the petitioner. 


(4) In considering this question, it is necessary 
to refer to the contents of the letter. The letter 
starts by stating that the petitioner had already in¬ 
curred the displeasure of the church & that he had 
been deprived of certain ecclesiastical privileges by 
the order No. 751, dated 5-4-1945 passed by the 
Bishop. It then recites that instead of showing 
repentence, he had filed the civil suit without any 
adequate reason against respondent 2 & others in 
their official capacity thereby causing unnecessary 
loss & expense to the church. Respondent 1, there¬ 
fore, directed respondent 2 to inform the petitioner 
that in case he does not withdraw the suit forth¬ 
with respondent 1 would ex-communicate him. If 
he did not withdraw the suit, respondent 1 gave 
authority to respondent 2 to incur all necessary 
expense for defending the action out of church 
funds & also stated that after the suit was over, 
the amount of expenditure incurred by the church 
in defending the action would be recovered from 
such person as was found to be responsible for 
having brought about such unnecessary expen¬ 
diture. What respondent 2 did was to take a copy 
of this letter & forward it to the petitioner. He 
did not add any words of his own with regard to 
the contents of that letter. 

(5) The case of respondent 2 differs from the 
case of the advocate in the Allahabad case AIR 
(22) 1935 All 117, relied upon by the petitioners 
learned counsel. This is a case in which there is 
absolutely no evidence to show that respondent 2 

responsible for the contents of the letter or 
that he suggested the idea to respondent 1 of 
sending such a communication to the petitioner. 
The fact that respondent 2 happened to be deft. 4 
in the suit filed by the petitioner, cannot by itself 
be sufficient to presume that he was instrumental 
in having this letter sent. On the other hand the 
contents of the letter indicate that t was conceived 
by respondent 1 & that he was acting in the exer¬ 
cise of his legitimate right of safeguarding the 
interests of the church. We are not prepared 
assume as the petitioner's learned counselwants us 
to assume that respondent 2 was responsible f 
the despatch of this letter. He was legally bound 

to obey the commands of hl f B ^° p aad „ lveD to 
he did was to comply with the direction g a 
him by the Bishop in as innocuous a man "cr 
possible.' Therefore, in our Judgment.respondent 
2 cannot be taken to task for obejing an 
sent to him by respondent 1. 

,6) It is then urged that respondent : cannot 
take shelter under such a plea if the lct * e ,. D u 
itself amounts to a contempt. Inasmuch a. ^ 
intended to interfere with the course■ of J 
Here again, we are not prepared to ac .^ p L, titioner 
tentions of the learned counsel for ^ 

Thp facte seem to us to be more similar 
case e^rtfd™ ■Webster v- SakeweU Rural D£| 
trict Council 1 . (1916) 1 Ch 300. There it was 
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held that the threat to assert one's legal rights 
against another if he chose to continue an 
action started by him, would not amount to 
contempt. In the present case also the threat 
held out by respondent 1 was that the petitioner 
had already incurred a censure by the church 
A that if he persisted in asserting his rights in 
the suit tiled by him in the Court of the District 
Munsiff of Alieppy respondent 1 would exercise 
the iawful right ot ex-communicating the petitioner 
lor the wrongful acts done by him. Therefore we 
are not prepared to say that this case is similar 
to tile case dealt with in ‘Rajender Singh v. Uma 
Prasad', AER (22) 1935 All 117; it is as already 
stated more like the case reported in ‘Webster v. 
Bakewell Rural District Council (1926) 1 Ch 300 k 
respondent 2 has not incurred any liability for 
contempt for mechanically forwarding a copy of 
that letter to the petitioner. In these circum¬ 
stances. the petition must be dismissed. But this 
is a case in which the parties should be directed 
to bear their own costs. 

D.R.R. Petition dismissed. 


[G. N. 32.] 
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EOSHI AND GOV1NDA PILLA1. JJ. 

Pavunny Ouseph, Appellant v. The Registrar of 
Trade Marks, Respondent. 

Civil Miscellaneous Appeal No. 106 of 1950, D/- 
11-9-1950. 

<a) Trade Marks Act (1940). Ss. 15 (2) and 84 — 
Cochin Trade Marks Act (19 (XIX) of 1119), 
S.15 (2) — Trade Marks Rules (1122), R. 30 — 
Limitation for tiling notice of opposition — Starting 
point. 

The four months' period prescribed by R. 30 
read until S. 15 (2) tor filing the notice of opposi¬ 
tion to the registration of a trade-mark should be 
counted from the date of despatch of the Trade 
Marks Journal containing the advertisement to 
the subscribers and not from the date when it is 
got printed or few copies or cuttings distributed 
among tile subordinate offices of the Trade Marks 
Registry or among the applicants for registration. 
The reason is that the object of advertisement will 
be served only wlien tlie journal is distributed 
among the subscribers or otherwise made available 
to the public. (Para 4) 

_ <W ^ rad , e Act (1940), S. 76 — Cochin 

Trade Marks Act (19 (XIX) of 1119), S. 72 - Trade 
Marks Rules, R. 85 — Whether an order of Regis¬ 
trar refusing to reject as out of time an opposition 
to an application for registration of a trade-mark 

mthm mea7linff °t s ■ 72 m «• «5 

wuuere.) (Para 6) 

»$.X.V- °- "• * - W“‘ o, 

In an appeal against the order of the Reaistrnr 
to reject as out of time an opposition to 
an application for registration of a trade-mark the 
person who gave the notice of oppofttZn is a 
necessary party and an appeal without him tm 
the record is not duly constituted ^ <J$? 0 m 

Acfs.% C N P i C ' °- "• R ‘ 20 ’ N - 10: Marks 

N. S. Lakshminarayana Sarma for Annriin**. 

Suira^la; S.S.V'SS 

-sasjJS’Affffl-as;--- 

-JtoMject as out of time an opposition to the annef 
lanb-s application for the regsTraUcn of a FS 


containing the words “The Kalan Ayurvedic Phar¬ 
macy." The appellant's application lor registrar 
tion was made in January la-io k alter the neces¬ 
sary pieaminary investigations, the Registrar of 
Trade Mar** directed the application to he adver¬ 
ted as accepted, under S. 16 U), Cochin Trade 
Alarms Act, ly of 1119. Under the Trade Marks 
RUics, 1122 the advertisement is to be made in tne 
Trade Marks Journal. The appellant’s application 
wao advertised at p. 2 of 1949 May issue ol the said 
Journal. S. 15 (2i of the Act provides that any 
person may, within the prescribed time from the 
date of the advertisement of an application, give 
notice iu writing in the prescribed form to the 
Registrar oi opposition to the application. Rule 30, 
Traue Marks Kuies 1122 prescribes that the time 
within which a notice of opposition to the regis¬ 
tration oi a trade mark may be given, shall be 
lour months from the date of advertisement of 
the application for registration, in the journal. On 
24-11-1949 one K. K. Pavunny, Proprietor, Kalan 
Ayurvedic Oushadhasaia hied notice of opposition 
to the appellant’s application with the authorities 
k due notice was given to the appellant of the 
same as required by S. 15 (3). His counter state¬ 
ment was alsp called for. The appellant, while 
giving intimation to the Registrar that he will 
within the time allowed by law hie his counter, 
raised a preliminary objection that the opposition 
was hied long out of time k that he was therefore 
under S. 16 ol the Act entitled to have his appli¬ 
cation registered. This preliminary objection was 
overruled by the Registrar & the operative portion 
of the order overruling it reads as follows: 

“In view of the late publication of the Trade 
Marks Journal the opposition hied by Mr. K K 
Pavunnt was considered to be in time. Your 
petition is therefore hereby dismissed. You are 
requested to file your counter statement at an 
early date.” 

The present appeal Is against this order. The 
sole respt. to the appeal is the Registrar of Trade 
Marks. The person who gave notice of opposition 
is not made a party to the appeal. 

(2) The appeal is opposed on behalf of the 
Registrar by the learned Advocate-General. An 
affidavit sworn to by the Administrative Officer 
Trade Mark Registry, Bombay, is filed in Court 
to explain how 1949 May issue of the Trade Marks 
Journal happened to be published late k not when 

o^ Ue u? s .w actuaI,y published. According 
to that affidavit in the years 1948 k 1949 there was 

M lfty ? * e prlnling of K JouSaT? 

«M9» h |il 9 2»hiKlJ 5SUe w ^, not P rtnted June 
lts Publication was delayed until 9 - 3-1949 as 

in T^?, rC ? Q ’f SU tw Was recelved f roni printers only 
cnoi^ nf affidavlt further shows that 

■Tnnflf 0 ini e May issue along with those of April, 
* *“2 ***** were despatched to subscribers 

appellant has. no doubt, 
filed a counter-affidavit, but it does not contain any 
, on the strength of which we would be 
justified in not accepting as true the facts set out 
in the affidavit filed on behalf of the respt. An 

the appellant received from the 
Additional Registrar of Trade Marks. Cochin State 
imder date 20-7-1949 was produced to show that the 
publication of the Journal was made earlier than 
the date mentioned in the Administrative Officer's 
affidavit. That Intimation is in these terms- 
"The above application has been advertised as 

sa essM.- » * 
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affidavit referred to. That printing was over as 
early as middle of June is admitted in that affida¬ 
vit. It was the despatch of the issue to the sub¬ 
scribers that was delayed till August 1949. There 
was nothing preventing the Office of the Trade 
Marks Registry from sending a few' cuttings or 
even a few copies of the journal to the Additional 
Registrar of Trade Marks, Cochin State, at Tri- 
chur. The fact that the appellant got one or two 
cuttings of the advertisement on or about 20 th 
July will not show that the advertisement required 
of by law' had taken place at least then or earlier. 

(4) The object of advertising that an application 
for the registration of a Trade Mark has been 
received by the Registrar is obviously to let the 
public know about it A* to invite opposition to it, 
it* any. That object will be served only when 
the journal is distributed among the subscribers 
or otherwise made available to the puolic & not 
when it is got printed or few copies or cuttings 
distributed among the subordinate offices of the 
Trade Marks Registry or among the applicants for 
.registration. The relevant file called for at the 
instance of the appellant from the Office of the 
Additional Registrar of Trade Marks, Tiichur. 
shows that it has all along been the practice of 
the Trade Marks Registry to count the four 
months’ time prescribed by R. 30 from the date of 
despatch of the journal containing the advertise¬ 
ment to the subscribers. This practice commends 
itself to us as embodying a common sense inter¬ 
pretation of the rule prescribing the period of time 
within which opposition should be filed. There is 
therefore, in our opinion, no merit whatever in the 
present complaint against the Registrar's refusal to 
‘regard the opposition as out of time. When tne 
publication of the advertisement was only on or 
about 9 - 8 - 1949 . the time for giving notice of opposi¬ 
tion extended up to 8-12-1949 & a notice filed in 
November 1949 can by no stretch of imagination 
be held to be not within time. 

(5) The appellant sought to make out that what 
the Registrar did was to exercise his power to ex¬ 
tend the time & that in so doing he has failed to 
comply with the provisions of the relevant rule, 
namely. R.. 77. There is really no extension oi 
time at all in this case. What has happened vs 
that the Registrar decided that the four months 
period allowed by R. 30 should be taken to have 
commenced only when the particular issue contain¬ 
in'' the advertisement was despatched to tne sub¬ 
scribers. This is in conformity with the practice 
the Trade Marks Registry was all along following. 
The file referred to earlier shows that in view oi 
this the Registrar did not even think it necessary 
to go into the grounds mentioned in the notice ox 
opposition for extending the time to file it. Tnere 
is therefore no point either in this argument. 

(6) The appeal must hence fall. I 

ing with it we owe it to the learned Advocate 
General to mention that he raised two preliminary 

Mali 

25on who gave notice of the opposition is a 
necessary party & an appeal without him on the 
SSrtto not one properly constituted.. Igjew. 
Ln view of S. 72 (2). we are not as at present ad 
[vised, prepared to say that the Registrar is not - 


A. I. R. 


proper party, with these few words regarding the 
preliminary objections raised before us. for reasons 
* l * ted earlier, we dismiss the appeal with costs 
Advocates fee Rs. 50/- 

KS - Appeal dismissed. 

[C. N. 33.] 
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GANGADHARA ME RON AND JOSEPH 
VlTUAYATlilL JJ. 

Ouseph Abraham, Appellant v. Varki Varki and 
others. Respondents. 

Second Appeal No. 542 of 1124(T), D/- 10-7-1951. 

(a) Limitation Act (1908), Art. 182 — Travan- 
core Limitation Act, Art. 166 — Rights and liabi¬ 
lities under decree separate and several — Applica¬ 
tion by one party if enures for benefit oj other. 

When the rights and liabilities under a decree 
are separate and several an application by one 
party will not enure to the benefit of the other. 

(Para 6) 

Hence where under a decree in a suit for redemp¬ 
tion of mortgage the liability of the defendant is 
to surrender possession of the property on receipt 
of the mortgage amount and the value of improve¬ 
ments and that of the plaintiff to pay the costs 
of the defendant, the liability cannot be said to 
be a joint liability. Hence an execution applica¬ 
tion by defendant for costs does not enure for the 
benefit of the plaintiff: Case law Rcl. on; A 1 R 
(1) 1914 Bom 288 Dist. (Para 6) 

Anno: Lim. Act Art. 182 N. 81a. 

(b) Limitation Act (1908), S. 19 — Travancorc 
Limitation Act, S. 19 — Acknowledgment by one 
of several persons jointly liable. 

An acknowledgment made by one of several per¬ 
sons jointly liable under a decree otherwise than 
as agent of his co-judgment-debtors, cannot operate 
to save limitation as against any of the judgment- 
debtors other than the person making the ackiwic- 
ledgment: 27 All 575 Foil. (Para 8) 

Anno: Lim. Act S. 19 N. 54. 

(c) Limitation Aot (1908), Art. 182 - Travancore 
Limitation Act. Art. 166 - Redemption decree — 
Redemption only on payment of mortgage a mount 
and value of improvement — Starting point for 
recovery of possession. 

Where under the decree the plaintiffs get the 
right to redeem the properties only on payment of 
the mortgage amount end the value of improve¬ 
ments, the period of limitation for recovery of pos¬ 
session of the properties does not run from. the 
date of deposit of tliosc amounts. Art. ^applies 
to execution of decrees for redemption: 32 tlj 
304. 17 TLJ 767 and 6 TLJ 141 Foil; AIR <3- 
1945 All. 10 Expl. * Para m 

Anno: Lim. Act, Art. 182 N. 13. 

~T. K. Joseph, for Appellant; K. P. Abraham, for 
1st Respondent. 

wder oi Courts, and to tteWurg 
chronologically. List of foreign cases referred 
comes after the Indian Cases). g) 

s sss a; aff. lS Jm 

C45) AIR (32) 194a All 10. (ILR (1944) a ^ 


|? 4 ? 38 : B^TMAXR (1) 1914 Bom 288 ^ ?) 
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(•25) 85 Ind Cas 657: (AIR (13) 1926 Cal 267) 

(Pr 6) 

(34) AIR (21) 1934 Lah 637 (2): (153 Ind Cas 
238) (Pr 6) 

(1119) S A 484 of 1119 (Trav) (Pr 4) 

('43) 1943 TLR 257 (Pr 6) 

(’43) 1943 TLR 1004 (Pr 6) 

6 TLJ 141 (Pr 10) 

17 TLJ 767 (Pr 10) 

32 TLJ 304 (Pr 10) 

JUDGMENT: The 1st plaintiff in O. S. No. 313 

of 1102 of the Meenachil Mimsiff’s Court pending 
execution in the Ettumannor Munsiff’s Court is 
the appellant in tills case. The question that 
arises lor consideration in this second appeal is 
whether the execution application filed by the 
plaintiffs is barred by limitation. The decree is 
one for redemption. The original mortgagee was 
the 1st defendant. The mortgage right was sold 
in Court auction in execution of a decree against 
the 1 st defendant and it was purchased by one 
Padmanabha Pillai who assigned the right to one 
Anna the wife of the 2nd defendant and the 
mother of the 3rd defendant. After the death of 
Anna, defendants 2 and 3 sub-mortgaged the mort¬ 
gage right to the 4th defendant. The 5th defen¬ 
dant is an assignee of the sub-mortgage right in 
respect of some of the properties. The 6th defen¬ 
dant took an assignment of the mortgage right 
from defendants 2 and 3 subject to the sub-mort¬ 
gage. After the decree the 4th defendant sur¬ 
rendered possession of the properties in his pos¬ 
session to the 6th defendant. 

(2) The first Court decree was passed on 3-2- 
1107. It provides for redemption of the decree 
schedule properties from the defendants on de¬ 
posit of the mortgage amount and value of im¬ 
provements by the plaintiffs. The plaintiffs are 
also made liable for the costs of the defendants 
In appeal filed by the 4th defendant the value 
of improvements awarded to him by the trial 
Court was enhanced and the 4th defendant and 
the plaintiffs were awarded costs proportionate 
to their success in the appeal. 

(3) The appellate decree was passed on 26-1-1109. 
On 13-8-1111 the 4th defendant filed an execution 
application for realising the costs due to him 
from the plaintiffs after setting off the amounts 

In re P J y *<> the objection 
5 1 ** fK !!u P^tiffs to the execution applica¬ 
nt 9 f 1 defendant filed a statement on 4 - 10 - 

J 1 * 2 ;. that statement, the 4th defendant admit- 

that date^ 6 decree in the case was subsisting on 

° n 17-6-1116, the decree-holder applied for 
the first time for delivery of possession of the pro- 
^ . es n J n , Payment of the mortgage amount and 
value of improvements. Defendants 4 5 and 6 

2 Je t£f? & the e * ec !! tIon application and contend¬ 
ed that the application was barred by limitation 
These objections were disallowed by the trial 

defendant alone appealed from 
that order ^ A. S. No. 187 of 1119. The District 

T that the „ appUcati0 » wJ hatred bj 
limitation in second appeal filed by the decreed 

holders (‘as S. A. 484 of 1119*) the High Cm^rt 

^ on ^ rs °* the lower Courts and re- 

manded the case for fresh disposal. After the re¬ 
mand defendants 8 and 9 who are the legal It 

l GCeaSed 5th defendStaS 

Sir* objection to the execution of the decree 

2*5. trifl Court again held that the executim 

° n date ? J.’J* 6-1118 Is not barred by limita^ 

^ed by the 6th defendant the 

Court reversed this finding and held that 

tShSunw by The first plalS 

tiff has filed this second appeal from that order 


(5) It is argued by the learned Advocate for the 
appellant that the execution application dated 
17-6-1118 is not barred by limitation lor three 
reasons. One is that the period of limitation for 
this application should be calculated from the date 
of the disposal of the execution application filed 
by the 4th defendant on 13-8-1X11 which was dis¬ 
posed of only on 29-10-1112 and that this execu¬ 
tion application filed within 6 years from that, 
date and within 12 years from the date of the 
appellate decree is not barred by limitation. The 
second is that the statement filed by the 4th de¬ 
fendant on 4-10-1112 amounts to an acknowledg¬ 
ment of the liability under the decree and that 
this application filed within six years from that 
date is saved from limitation. The third is that 
limitation for recovery of possession of the proper¬ 
ties will begin to run only from the date of de¬ 
posit of the mortgage amount and value of im¬ 
provements by the plaintiffs. 

(6) With regard to the first ground, the argu¬ 
ment is that the application filed by the 4th de¬ 
fendant on 13-8-1111 for the realisation of costs 
due to him under the decree is an application for 
execution of the decree and that under Art. 166 
Cl. 5 of the Travancore Limitation Act an applica¬ 
tion for execution of the decree filed within six 
years of the disposal of a former execution appli¬ 
cation is not barred by limitation. It is true that 
under that clause an execution application filed 
within six years from the date of disposal of a 
prior execution application is not barred. But 
that clause has to be read along with Explana¬ 
tion I to Art. 166. According to that explanation 
when the decree has been passed severally in 
favour of more persons than one. distinguishing 
portions of the subject-matter as payable or de¬ 
liverable to each, the application mentioned in 
Cl. 5 of the Article shall take effect in favour of 
only such of the said persons or their representa¬ 
tives as it may be made by; and when the decree 
has been passed severally against more persons 
than one, distinguishing portions of the subject- 
matter as payable or deliverable by each, the appli¬ 
cation shall take effect against only such of the 
said persons or their representatives as it may be 
made against. In the present case, the decree 
allowing the plaintiffs to redeem the properties on 
payment of the mortgage amount and value of 
improvements and awarding costs to the 4th de¬ 
fendant is clearly a decree passed severally in 
favour of the plaintiffs and the 4th defendant, 
distinguishing portions of the subject-matter as 
payable or deliverable to each. The liability of 
the 4th defendant under the decree to surrender 
possession of the properties on receipt of the mort¬ 
gage amount and value of Improvements and that 
the plaintiffs to pay the costs of the 4th defendant 
cannot be said to be a joint liability. It is a case 
of distinguishing portions of the subject-matter 
or a decree being made payable or deliverable by 
the plaintiff and the 4th defendant, in the cir¬ 
cumstances we do not think that the execution 
application filed by the 4th defendant for cost' 
enures to the benefit of the plaintiffs. In 'Jeddl 
Subbaraya v. Ramrao', 22 Bom 998, it was held 
that in the case of a decree passed partly in 
favour of plaintiff and partly in favour of the 
defendant application for execution by one party 
would not prevent limitation running against the 
other. This decision was followed by the'Tra- 
vancore High Court in 'Kakl MuthaUaru v. San¬ 
kara PlUai- 1943 TLR 257 although the actual 
question decided In that case was whether in the 
case of a decree passed partly In favour of the 
plaintiff and partly In favour of tho defendant 
an execution application filed by the defendant 
would amount to an acknowledgment of that 
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part of the decree which was in favour of the 
piaintnf. ‘Dhirendra Nath v. Nischintapore Co’, 
22 Cai W N 192 is another case in which the 
same view was held by the Calcutta High Court; 
and this decision was followed by the Travan- 
core High Court in •Parameswaran Piilai v. Joseph*. 
1943 TLR 1004. Reference may also be made 
to the decision in *Ginilani Mahiddin v. Dambar 
Singh', 40 All 203; ‘Birendra Chandra v. Tulsi 
Charan*. bo Ind Cas 657; ’Troylokya v. JyoU Prakash*. 
30 Cal 761; ‘Hafiz Md. Abdulla v. Amrao Singh*, 
AIR (21) 1934 Lah 637 12). In all these cases 
it *as held that when the rights and liabilities 
under a decree are separate and several an appli¬ 
cation by one party will not enure to the benefit 
of the other. 

(7) The learned Advocate for the appellant re¬ 
lied on a decision of the Bombay High Court i.e., 
Bacharaj Nyachalchand v. Babaji Tukaram’, 33 
Bom 47. in support of his position. That was a 
case in which separate reliefs were granted under 
the decree to the plaintiff and to the defendant. 
The plaintiff was allowed to redeem the mortgage 
property on payment of a particular sum of money 
by annual instalments. The decree also provided 
that on failure to pay any two instalments the 
plaintiff's right to redeem would be foreclosed 
and the defendant would be entitled to be placed 
in possession of the property. The decree was 
passed on the 3rd July 1900. On the 20th July 
1905 the plaintiff made an application to the Court 
which was consented to by the defendant for 
certifying the payments of two instalments. No 
other payments were made by the plaintiff. On 
the 14th December 1907, the defendant applied to 
foreclose the decree. The question that arose for 
consideration was whether the application made 
by the plaintiff on the 20th July 1905 would save 
limitation for the application made by the defen¬ 
dant. If was held that both as an acknowledg¬ 
ment of the decree and also as a step in aid of 
execution it would save limitation. The reason 
given by their Lordships for holding that the appli¬ 
cation of the plaintiff was a step in aid of exe¬ 
cution of the decree that would enure to the bene¬ 
fit of the defendant is that It should be treated 
as a joint application by the plaintiff and the de¬ 
fendant. This decision therefore does not sup¬ 
port the position taken bv the appellant in this 
case. We have no doubt that the application 
made bv the 4th.defendant on 13-8-1111 will not 
enure to the benefit of the plaintiffs so as to save 
limitation for their execution application. 

(8) The next question is whether the statement 
filed by the 4th defendant on 4-10-1112 amounts to 
an acknowledgment of the decree in favour of 
the plaintiffs under S. 19 of the Travancore Limi¬ 
tation Act. We agree with the lower Courts tn 
their view that this statement amounts to an ad¬ 
mission of liability under the decree. TJ® words 
“The amount the plaintiffs are entitled to get 
under the decree” in paragraph 4 of the s ate- 
ment leave no room for doubt that the 4th defen¬ 
dant acknowledged liability under the decree But 
tho question for consideration is whether that 
acknowledgment will b'nd the 6th defendant end 
keep the decree alive so far as he Is concerned 
As stated above the 4th defendant was only a 
sub-mortgagee of the mortgage right. Under S. 19 
of the Travancore Limitation Act the acknowledg- 
ment of liability in respect of a property or right 
has to be made by the party agaiast whom such 
property or right is claimed or by some person 
through whom he derives title or liability. Th- 
6 th defendant has not derived title to the mort¬ 
gage right through the 4th defendant. It was 
argued by the learned Advocate for the appellant 
that since the 6th defendant got possession of 
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some of the mortgage properties from the 4th 
cieiendant alter the date of the decree the for¬ 
mer must be aeemed to have derived iiabuity to 
surrender these properties to the p:aintifis 
Ui! ougii the 4th detendant. We do not think that 
tiicre is any force in this contention. The 6th 
cieiendant derived his right to the mortgage pro¬ 
perties and the liability to surrender the same 
uirough defendants 2 and 3. Under the decree he 
was liable to surrender possession of the proper¬ 
ties to the p.aintirts. His suosequent recovery of 
po.>session oi *ome of the properties from the sub- 
mongagee did not create any fresh liability on 
him to surrender possession of those properties 
to the piaintms. So in no sense can it be said 
that the 6th defendant derived title or liability 
in respect of the mortgage right through the 4 th 
defendant. Thereiore the acknowledgment made 
by tile 4th defendant in his statement dated 4-10- 
1112 cannot bind the 6th defendant and will not 
save limitation, as against the latter. As held by 
the Allahabad High Court in ‘Asham-ul-lah v 
Dakhim Din', 27 All 575 an acknowledgment made 
by one of several persons jointly liable under a 
decree, otherwise than as agent of his co-judg¬ 
ment-debtors, cannot operate to save limitation & 
against any of the judgment-debtors other than 
the person making the acknowledgment. 

(9) We are, therefore, of opinion that neither 
the execution application filed by the 4th defen¬ 
dant on 13-8-1111 nor the statement filed by him 
on 4-10-1112 will give the plaintiffs a fresh start¬ 
ing period of limitation for executing the decree 
against the 6th defendant. 

(10) The third argument advanced by the learned 
Advocate for the appellant is that under the decree 
the plaintiffs get the right to redeem the pro¬ 
perties only on payment of the mortgage amount 
and value of improvements and that therefore the 
period of limitation for recovery of possession o f 
the properties can run only from the date of de¬ 
posit of these amounts. Reliance was placed for 
this position on a ruling of the Allahabad High 
Court i.e. *Jugal Singh v. Lochan Singh*, A IR (32) 
1945 All 10. That was a case in which on the 
death of a Hindu widow the nearest reversioner 
brought a suit for possession of the property ali¬ 
enated by the widow. The suit was decreed but 
the Court ordered that the reversioner would get 
possession of the property only on payment of 
particular sum. No time was fixed for payment 
of particular sum. No time was fixed for payment 
of the amount. One of the points raised in appeal 
was that the plaintiff was bound to deposit the 
amount within three years from the date of the 
decree. Malik J. observed that in such cases 
neither Art. 181 (Art. 165 of the Travancore Act 
nor Art. 182 (Art. 166 of the Travancore Act) 
would apply and that the decree-holder could make 
the deposit and apply for delivery of„P a ^ essl0I J 
of the property within 12 years from the^ date or 
the decree or within such period which falls short 
of the period necessary for the . lud ^ e ^ oort7 
to acquire an independent ti le to l th * 

Mathur J. the other Judge who took part in the 
decision was of opinion that the quest on 

arise for consideration in the appeal. We 
think that it is necessary for the purpose ofjgjj 
case to canvass the correctness of the P 
of Malik J. on the point. The present case b one 
of redemption of a mortgage and we n®ve u 

doubt that Art. 166 of the ies o execu 

Act (Art. 182 of the Indian Act)' t0 ' be 

tion of decree for redemption. Reference 
made to the ruling 

Karthiyayani Piilai*. 32 TLJ 304 Kn hrun 
Narayanan*. 17 TLJ 767 and ‘Narayanan Krishnan 

v. Kumaran Krishnan*, 6 TLJ 141. 
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(11) For the above reasons we hold that the 
execution application filed by the decree-holders 
on 17-6-1118 is barred by limitation as against the 
6th defendant. We therefore dismiss the Second 
Appeal with costs. 

G.M.J. Appeal dismissed. 


[C. X. 34.] 
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LQkshmikutty Amina and others, Appellants v. 
Cheruchikutty and another. Respondents. 

Second Appeal No. 105 of 1124 and C. R. P. No. 
85 Of 1124, D/- 28-6-1951. 

(a) Civil P. C. (1908), O. 21, R. 90 — Case tail¬ 
ing under R. 90 — Negligence or carelessness on pare 
ol judgment-debtor. 

Where the case falls distinctly under O. 21, R. 
90, gross negligence or carelessness on the part of 
the judgment-debtor ivill net debar him from the 
right to have sale set aside. AIR (32) 1945 P C 
67, Foil. (Para 1) 

Anno: C. P. C., O. 21 R. 90 N. 41. 

<b) Civil P. C. (1908), O. 21, R. 90 — Setting 
aside of sale partially. 

It is not a correct proposition of law to say that 
when a sale of immovable properties has taken 
place and properties were all clubbed together at 
that sale, it is not competent for a Court to set 
aside the sale of one of those item without setting 
aside the sale of the remaining items. Further it 
is only the party who proves that there was fraud 
or material irregularity in the sale of the parti¬ 
cular property in which he is interested that can 
ask for relief. Moreover according to the proviso 
to R. 90 mere proof of fraud or material irregula¬ 
rity will not be sufficient for obtaining relief. It 
must also be established to the satisfaction of the 
Court that the applicant has sustained substantial 
injury by reason of the irregularity or fraud. When 
three properties are clubbed together and sold in 
one lot at a Court sale and it is estdblislied that 
there has been fraud or material irregularity in 
tlic sale of one of these items, and if the above 
requirements have been established only in res¬ 
pect of one item, it would be a travesty of justice 
being in direct contravention of an express provi¬ 
sion of law, to set aside the sale of other items 
also when relief Is afforded to the party interested 
m one item Case law discussed '. (Para 6) 

Anno: 0. P. C., O. 21 R. 90 N. 43a. 

P. N. Subramania Iyer and J. Ranganatha Kai- 
ma *‘ for Appellants; S. Narayana Iyer, lor Res - 
vondent No. 1 T. K. Narayana Filial, for Respon- 

(ic/lU /VO. c. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chionologically. List of foreign cases referred to 
comes after the Indian Cases) a 10 

AIR (32) 1945 PC 67: (ILR (1945) Mad 

(’45) AIR (32) 1945 Cal 4^4: (49 Cal W N 159) 
(’51) 55 Cal W N 196: (AIR (38) 1951 Cal 291 ) ?) 
C36) 59 Mad 438: (AIR (23) 1938 Mad 121)'^ ?> 
(’33) 12 Pat 181: (AIR (20) 1933 Pat 223) <Pp 7> 

J-: An Interesting question 
k 5, a ! sed * n this second appeal and civil 

ariSin* 1 w hlc h arise out of the same tran¬ 

saction. Before dealing with It we shall record our 

1959 Tra..0o./ll & 12 


views on the merits of the case. In execution of 
the decree in O. S. H&O/nua on the hie ol the 
District Munsitl of Innjaiakuaa tnree items 01 pro- 
pmie* among others were Drought to saie and the 
saie was ainy connrmed. At that stage M. P. 705/. 
1121 was presented Dy the assignee oi the third 
item wno naa got herself impieaaed in the execu¬ 
tion proceedings. This was for setting aside the 
sale. The saie of the property took piace on 27-6- 
1120. The petition to set aside the saie was filed 
on 4-3-1121. Pnma iacie thereiore the petition not 
having been hied witnm 30 days is barred by limi¬ 
tation. But the contention of the petitioner in 
the Courts beiow was that the saie was vitiated 
by traud and material irregularity. According to 
her tile sale proclamation was not duly published 
as required by iaw. She was not given any notice 
oi the saie. On the other hand, by the fraud prac¬ 
tised by the decree-hoiders knowledge of the sale 
was kept back irom her. When she came to know 
about the Iraud and the sale, she fixed the peti¬ 
tion within 30 days of such knowledge. She urged 
in the Courts below that although by the decree 
the third item was ordered to be sold free of en¬ 
cumbrance and out of the sale proceeds a sum of 
Rs. 2000 odd was directed to be paid in the first 
instance to her, this material fact was not dis¬ 
closed in tlie saie proclamation. Therefore she 
pleaded that there was fraud in publishing and 
conductmg the sale. All the three items fetched 
a pi\ce of Rs. 300 at the Court sale. Over the 
third item alone there is now a subsisting encum¬ 
brance of about Rs. 3000/-. She contended in the 
Courts below that if this encumbrance had been 
disclosed in the sale proclamation and if she had 
obtained notice of the sale she would have come 
forward to prevent the sale of the third item for 
any amount-less than Rs. 3000/- which was due 
to her. She could have realised this debt by pur- 
chasmg the property, it is also contended that 
the Court had inherent jurisdiction to set aside the 
sale in view of the fact that the price realised by 
“• sa i e wa f grossly inadequate. A commissioner 
was appomted for valuing the third item alone 
within a year after the sale and his report is that 
LY 0 d .; bc W ° rth ^ 6000. ^ was contended 
due p ? vlsl0D for f ise in the price 
“™ vable Property In any event the third item 
would be worth not less than Rs. 3000. There 
were very strong contentions which could not be 
overruleti and both the lower Courts have found 
on the evidence placed before them, that a case 

SnHint ei if m H d( \ 0Ut for setting “We the sale. The 
finding of the lower appellate Court is that there 

d^tlnl at fhl a 1 r regularit y in publishing and co£ 
ducting the sale and that it is liable to be set 

(2)The District Munsiff although he arrived at 
the same conclusion with regard to the validity of 
the sale, held that the application to set It aside 
since It was presented more than 30 days after 
the sale was barred by limitation and for that 
reason he dismissed It. This finding has been 
reversed by the lower appellate Court. In his 
Judgment, the learned Judge does not In so many 
words say that as a result of the fraud of the 
decree-holders the sale was kept out of the know¬ 
ledge of the assignee of the third Item of pro¬ 
perty who applied for setting aside the sale But 
his judgment we entertain no doubt 
that that was the conclusion reached bv him 
consequently held that the petitioner who applied 
for setting aside the sale came to know about the 
sale only when the amin wont to the spot to effect 
delivery of the third item on 28-3-1121. The wU- 
tion having been filed on 4-3-1121 was therif™. 
not barred by limitation. Wns therefore 
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(3) The appellant in the second appeal and the the sale of the remAinm* it*™* - 

petitioners in the Civil Revision Petition ar e the refer bv wav of illustration 11 15 lo 

decree-holders who brought the three items to sale properties are brought to sale 

and purchased all the three items for the ridi- execution of a decree and 3ter the Sft °V“ 

culously low value of Rs. 300. -. On their behalf covered that the Iudtnnpnt-Se'unrh-.H^nn 1 ^ ‘F 

the findings of the Court below that the sale is interest T one VSSS 

vitiated by fraud and material irregularity and purchaser at the sale to apply under Sr xx? 

that the owner of the third item was prevented Rule 91 of the Indian code* of civil pALh 

from knowing about the sale by the fraud prac- .corresponding to Order XXi 

Used by the decree-holders are attacked in second Cochin Code of Civil Procure) to set asUe the 

appeal. We have carefully gone through the rele- .-ale of that particular item. The quesUon howe er 

\ant re.o.ds and we uie satisfied that there is - s whether when three properties as in the presen' 

no ground for interference with these findings. case arc clubbed together and sold in one lot at 

(4) On behalf of the appellants, stress is laid C°urt-saie and it is established that there has been 

ipon the finding of the District Munsiff that there !■ " ud ma,eri . 2 l n regularity in the sale of one of 

vas grass negligence or carelessness on the part ! s 11 , inc 1 ! in !5 en ! upon the Court to set 

f the person who wants to have the sale of the !: ‘ e . sa e °* a * ltems . the trans- 

hird item set aside and that had she exercised rea- aad in ^ lvlsl ^e or can relief be 

onable deligence she would have been in a posi- K ian t le part ? ."I 10 establishes that there 
ion to know of the defects in time to cure them. }' h a „ s '"FFFFLh? 1 0[ 

'his contention found favour with the District ' n * he .- ls ,? te . re * t€t !i - Speakin 2 

lunsiff but the lower appellate Court was not in- take . ttle '’ lcw that iundamentally a 

lined to agree. In this connection, we should like f ra .?H 5 J y -Jt ™? 3 F iat t , herc . ^ 

) refer to the decision of the Judicial Committee IAhLuL Fnt jF 

[ the Privv Council reported in •Marndanavasam l }urtjcular property in which he is interested that 

lia v VanickFasakaFchett£r’ A T R i/i ? can ask for rclicf - Moreover according to the 

C 67 Tl e v ew waT‘ expreS bv Lord- proviso t0 rule 90 more proof of {raud or material 

lips in th T is he cSe tha“ SS Sse faVS S f U,ar ? ^ SSeJ°L £!*!%? 

“X« ndC -H B owev,°r I •”“<»« £afSe awCt 

tained substantial injury by reason of the irregu- 

* d nn fAfnH ^iAsp?rfmm larit >’ or fraud. These and the above require- 

‘ r °L Aht-3,F Fvr cF FAFF morns have been estabUshed in Uie present case 

le nght to have the - ale set a.side. We are refer- only in respect of iU;m No 3 whlch wa5 clubbed 

ng to this decision lncidentallj because apart together with items j and 2 and sold for rs. 300 

om this view the material placed before us dis- at » the Couit ^ res p e ct of items 1 and 2 

oscs that there was no reason to charge the nQt only is there n0 evidence about fraud or 

cond respondent with negligence or dilatory con- material irregularity or consequent substantial 

lc *- . injury but the person interested in these items 

(5) There is however another contention urged had already brought his grievance to the notice 

1 behalf of the appellants who are the decree- of the Court and the application for setting aside 

►lders and who have purchased the three items the sale of these items has been dismissed. In 

properties which were sold in one single lot. such circumstances, it would be a travesty oi 

ie order made by the lower appellate Court justice being in direct contravention of an express 

pears on the face of it to imply that the sale provision of law to set aside the sale of these 

all the three items and not merely of item items also when relief is afforded to the partj 

» i»v roenpr'f rvf whirh a nptitinn was nut in interested in item No. 3. 


(4) On behalf of the appellants, stress is laid 
upon the finding oi the District Munsiff that there 
was grass negligence or carelessness on the part 
of the person who wants to have the sale of the 
third item set aside and that had she exercised rea¬ 
sonable deligence she would have been in a posi¬ 
tion to know oi the defects in time to cure them. 
This contention found favour with the District 
Munsiff but the lower appellate Court was not in¬ 
clined to agree. In this connection, we should like 
to refer to the decision of the Judicial Committee 
of the Privy Council reported in 'Marudanayagam 
Pillai v. Manickavasakam Chettiar*. AIR (32) 1945 
P. C. 67. The view was expressed by their Lord- 
ships in this case that when the case falls dis¬ 
tinctly under R. 90 of O. 21 of the Code of Civil 
Procedure. "However dilatory and unsatisfactory 
the conduct of the appellant may have been, he 
has not on the facts found debarred himself from 
the right to have the sale set aside.” We are refer¬ 
ring to this decision incidentally because apart 
from this view the material placed before us dis¬ 
closes that there was no reason to charge the 
second respondent with negligence or dilatory con¬ 
duct. 

• 

(5) There is however another contention urged 
on behalf of the appellants who are the uecree- 
holders and who have purchased the three items 
of properties which were sold in one single lot. 
The order made by the lower appellate Court 
appears on the face of it to imply that the sale 
of all the three items and not merely of item 
No. 3 in respect of which a petition was put in 
for setting aside the sale should be set aside and 
the sale vacated. On their behalf, it is strewed by 
their learned counsel that the party interested in 
items 1 and 2 which were also purchased by the 
decree-holders had applied for setting aside the 
sale of these items and it was finally decided that 
he was not entitled to that relief. The conditions 
which should be fulfilled before a Court can set 
aside a sale were not fulfilled in the case of items 
1 and 2. The owner of these items is iniplfa^ 
as respondent to this appeal He appears by 
learned counsel. On his behalf it is stnmuousg 
contended that since all the three items were*sold 
in one lot. if the sale of item No. 3 is vitiated bj 
fraud and material irregularity, relief cannot be 
given to the owner of that item alone. The sale 
must either be set aside In its entirety in respect 
of all the three items or it must be held to be 
good in its entirety in respect of all the -hree 
items There cannot according to this argument 
be any partial relief afforded to the person who 
is Merged in item No j of the properties 
brought to sale without offording similar rein, to 
the persons interested in items 1 and 2. 

(6> wo must ctfttp in the first place that it Ls not 
a correct proposition of law to say that when a 
sale of immovable properties ha<= taken o’ace ana 
properties wero all clubbed together at that sale, 
t Ls not competent for a Court to set aside the 
(sale of one of thasc items without setting aside 


(7) The question raised is not novel. It had 
arisen lor consideration in the High Court of 
Calcutta and the view taken by the Calcutta High 
Court in two of such cases accords with the 
conclusion that we have reached on the material 
placed before us in present case. The latest 
decision of the Calcutta High Court which was 
cited at the Bar is reported in ‘Manmatha Nath v. 
Jiaul Huq* 55 Cal W N 196 where the facts seem 
to be very similar to the facts of the present case. 
It is enough to read the head-note of this decision 
which pointedly refers to the question of law 
raised in the present case : 

"Generally a sale should be set aside or confirmed 
in its entirety, but this proposition is subject to 
certain qualifications, as for instance, the bar 
of limitation ‘res judicata’, etc. 

Where therefore six rules were obtained from 
the High Court by six judgment-debtors against 
an order passed on an application by one « 
them under O. 21. R. 90 of the Code of Civil 
Procedure for setting aside the entire sale ant 
it was found that of the remaining five Juflg; 
ment-debtors three had made such application, 
but failed and two had made no such applica¬ 
tion at all. notwithstanding that a notice under 
O 21. R. 66. had been served on them and at 
the time of the present proceedings, such appli¬ 
cations were time-barred. 
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Held: That the sale would he set aside only to 
the extent of the share of the present applicant 
under O. 21, R. 90 of the Code. 

That the sale would stand confirmed as regards 
the shares of the three judgment-debtors whose 
previous applications had been unsuccessful. 
That the sale would not be set aside in respect 
of the shares of the two judgment-debtors who 
had not up till now made a proper application 
under O. 21, R. 90 of the Code for setting aside 
the sale stating when they had had knowledge 
of the sale and meeting the bar of limitation. 
Moreover, these two judgment-debtors could not 
come in and get the sale set aside in respect of 
their shares in view of the provisions of proviso 
(ii) to O. 21, R. 90 of the Code." 

A similar decision is reported in ‘Amullya 
Krishna v. Dilip Kumar’, 41 Cal W N 224. in 
that case also some of the judgment-debtors 
applied for setting aside a sale under Order 
21, Rule 90. Their application was dismissed. 
Subsequently an application made by another 
judgment-debtor was allowed and the view taken 
by the Court was that the entire sale should not 
be set aside. It should stand confirmed as re¬ 
gards the share and interest of the judgment- 
debtors whose application had previously failed. 
The Madras High Court has also taken a similar 
view in the case reported in ‘Narasimhamurthy v. 
Official Receiver’, 59 Mad 438. In that case a 
contention was urged that in a case like the 
present it is wrong to set aside the sale in part 
and confirm it in part. That contention was 
based upon the case reported in 'Chhaterbijai 
Singh v. Damodar Das’, 12 Pat 181. But the 
learned Judges of the Madras High Court were not 
prepared to accept the view which was in contra- 
vention of the provisions of O. 21, R. 90. We 
should in this connection refer also to two other 
decisions of the Calcutta High Court which are 
relied on by the learned Counsel for the party in¬ 
terested in Items 1 and 2 that were sold. Thev 

** Tot?,’ v * Em f* r or\ AIR (7) 1920 Cal 349 
^ a Eal v. Comilla Banking Corporation’ 
AIR (32) 1945 Cal 434. The Court held In both 
these cases that a sale which Is affected by the 
effects mentioned in Rule 90. O. 21, cannot be 
^ P"* ther e the sale was a single sale 
a ° d n °t a sale of properties in different lots. With 
respect we are not prepared to accept the diver¬ 
gent view expressed in these cases. 

(8) In the result in the second appeal and the 

22»S vl f n f Bet, S OD T hold 01111 the sale Sat Ls 
Brihinifh by fr ?. u j and ma terial irregularity and 
which has resulted in substantial loss to the owner 

in the sale of Item No. 3 in the list of properties 
that were put up for sale and it is only fi?Va£ 

t>°' 3 , that can be set aside and not the 
° f J tcm i 1 and 2 with regard to which a 
futUe attempt was made to avoid the sale by the 
owner at a previous stage of the proceeding/ The 
second appeal must be dismissed Si casts^n 
Sgf*? NO. 3 and allowed to respect of 

S 25 L r 0 w 2 cd iiTrespect Z£S fSR 

of the sale is the decrLhofde^ho iffSSflSS 
all these three Items for Rs. 300/-. On his bK 
his learned Counsel says that he wouU aSbS? to 
s ° as the considerattontoJoS 

although he is deprived of item No •* 

to the S ale.'StoS° n 5 
rations, are necessary in respect of the nrice 

^ the decre^holder pSrcW 
fnpill^i 6 regarded by his consent as the price 
tor Items 1 and 2 , the sale of which has not been 


interfered with in this second appeal and civil 
revision petition. The next question relates to the 
costs to be awarded to tne parties. The first res¬ 
pondent in the second appeal is the person who 
put forward a contention in respect of item No. 3 
sold at the Court sale and which has been accepted 
by us. Therefore the first respondent is entitled 
to her costs cf the second appeal from the appel¬ 
lant. Since the second respondent's contentions 
have not been accepted in second appeal he shall 
pay costs to the appellant. In the civil revision 
petition the respondent shall pay the petitioner's 
costs. 

D-H- Order accordingly. 

(C. N. 33.) 
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Bombay Company Ltd. Alleppcy, Petitioner in 
A’o. 4/1951 v. State and others. 

nn °- 5> 19> 23 * 24 > 34 - 35 > 71 . 83, 88, 89 and 
90 oi 1931, D/- 10-1-1952. 

t * Constitution of India. Art. 2S6(l)(b) — Sales 
taking place in scries of transactions preceding ex¬ 
port or import of goods — Levy of sales-ta .r on — 
Validity — Salcs-tax — Travancore-Cochin General 
Sales Taj: <Act (XI (II) of 1125 M E), S. 26. 

Under Art. 2S6 (I) < b) (which is incorporated as 
S. 26 of Travancorc Sales Tax Act), while the goods 
the course of import into the territory 
of Itidia or while goods arc in the course of export 
out of the territory of India, if a sale takes plac- 
sales tax cannot be levied. The words "in the 
course of" in Cl. (b) make the scope of this clause 
very wide. It is not restricted to the point of 
time at which goods are imported Into or exported 
from India. The series of transactions which ne¬ 
cessarily precede export or import of goods will 
come within the purview of this clause. Therefor-' 

tt L) n l he f < ? rsc that Jen « of transactions 
the sale has taken place, such a sale is exempted 

from the levy of sales tax. The sale may have 

( Fvfn th^ e , V th \ n t,le boundaries of tlie State. 
Even then sales tax cannot be levied if the sale 
had ta k en place while the gooas were in the course 
oj. "/Port into India or in the course of export oS 
j iJiuHi. (Para vi 

?f 286 °l the Constitution is to en¬ 
sure that sales taxes which may be imposed bu 

Mh imports and exports and interestatal trade 
and commerce which are ultimately matters of' 
^tlonal concern affecting the whole country ami 
are beyond the purview of the powers vested in 

Srinn ^, d F , Ar - 236 upo, ‘ the POioer of in- 

aaiaual Spates to legislate in respect of sales tax 
and to levy such tax m particular instances. 

In the case of exports, all C. ami F., C./f^and 
1^2* contracts, made with the intention of cx- 
^ ?'A M the Purview of Art . 288(b) 
though the sales in those cases had been complet¬ 
ed before the exports commenced, and are exempt 
from tax. (Para 14 ) 

Af If. NaniMar and N. Varadaraja Iyengar for 
Petitioners in O. P. 4 of 1951; Advocate General 
T. N, Subramania Iyer, for the State ‘ 

KT7NHI RAMAN, O. J.: The pravers in all thnc« 

M !SSffSSA KHM5 
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respondent. The contention ol the petitioner in where the goods were when tl 
eacn of these petitions is that the levy of the pleted transaction. 

Sa*es Tax is laegai being in contravention of the For the DUrD0Spq nf 

provisions ol Art. 2S6 ol the Constitution ol India. fied lrom the fac^that hav 

Tms contention seems to us to be superfluous in noticc bolh b the aindavil5 l 

view 01 the lact that the article is bodily incor- and bv , he able 

porated in the local Sales Act as S. 26 and, there- CO unsel who appeared on t 

lore, the question resolves itself mto whether the and o( the Slalei that jt * nc 

levy 01 the saies tax is opposed to tne provisions gatc wb ether the sale took p 

ol this section. The mam point arising from the danes of the Slale It 

arguments in each ol these applications relates d on behaU of lbe petiti( 
there lore, to the cor^truc ion 01 Art 286 wmch is pc ? iUons that is material nan 
incoriiorated as S. 26 ol the Sales Tax Act. The purch3i , e took place while t] 
case ol petitioners is that the transactions in res- course of import inl0 
pect of whicn the sales tax ha 5 been imposed by 

tile second respondent are exempted under these * rora Ule oiiicial report 

provisions from the imposition of such a tax. Constituent Assembly when 

• ir ic r'lftov tnof i no avornccw 


A. I. R f 


(2) It would be convenient in the circumstances 
to consider the scope of the provisions of Art. 28G 
with the object ot deciding whether its provisions 
would be attracted to save the transactions from 
ihe imposition ot sales tax. Article 285 is worded 
as follows: 

•286 tl) No law of a State shall impose, or 
authorise the imposition of, a tax on the 
sale or purchase of goods where such 
sale or purchase takes place: 

(a) outside the State; or 
ib) in the course of import of the goods 
into, or export of the goods out of, the ter¬ 
ritory of India. 

Explanation: for the purposes of sub-cl. ta), a 
sale or purchase shall be deemed to have taken 
place in the State in which the goods have actual¬ 
ly been delivered as a direct result of such sale 
or purchase for the purpose of consumption in 
that State, notwitlistanding the fact that under 
the general law relating to sale of goods the 
property in the goods has by reason of such sale 
or purchase passed in another State. 

( 2 ) * * * 

(3) * • * M 

It is not necessary to read Cls. (2) and (3) of the 
article which do not apply to the facts of these 

Oil ^ OS 

(3) It will be seen from the wording of Cl. (1) 
ol the article that two classes of sales are exempt¬ 
ed from the imposition of sales tax. The first is 
a sale which has taken place outside the State, 
subject to the limitation imposed by the explana¬ 
tion. The second is a sale that has taken place 
in the course of the import of the goods into or 
the export of the goods out of the territory' 01 
India. Tile important words to remember in mis 
clause are the words ‘in the course of. While tne 
goods are in the course of import into the ter- 
tory of India or while the goods arc In the course 
of export out of the territory of Jfdla, if a sale 
takes place, sales tax cannot be levied The words 
"in the course of” make the scope of th \s .clause 
very wide. It Ls not r« trtct «d to P°‘ n ^ 
time at which goods are Sported into ot 

ed from India. The series of transactions wnicn 

necessarily precede ex £ t or 

£? co U S W of° f that series of transac¬ 

tions the sale has taken place, such a sale is ex¬ 
empted from the levy of sales tax. The sale may 
h?ve taken place within the boundanes of the 
st-ite Even then sales tax cannot be levied u 
the sale had taken place while the goods were in 
the course of import into India or in the course 
of export out of India. We are stressing this point 

because both parties in what we may describe 1 is 
the cashew-nut cases entered into a length* 
cuss ion as to the exact point of time when the 
sale became completed and as to the exact place 


where the goods were when the sale became a com- 
pleted transaction. 

(4i For the purposes of these cases we are satis¬ 
fied lrom the lacts that have been brought to our 
notice both by the affidavits that have been filed 
and by the able arguments addressed by learned 
counsel who appeared on behalf of the parties 
and of the State, that it is not necessary to investi¬ 
gate whether the sale took place outside the boun¬ 
daries of the State. It is the other contention 
urged on behalf of the petitioners in these original 
petitions that is material namely that the sale and 
purchase took place while the goods were in the 
course of import into India or export from India. 

(5) From the official report of the debates on the 
Constitutent Assembly when Art. 286 was passed, 
it is clear that the expression “in the course of" 
occurring in Cl. (i) (b) of Art. 286 was chosen by 
the framers of the Constitution advisedly. After 
the discussion, the Hon’ble Member who was res¬ 
ponsible for piloting the Constitution gave an as¬ 
surance that if better phraselogy was found to be 
necessary, he would see that the wording was al¬ 
tered. But there was no alteration and therefore, 
it may be assumed that in the opinion of the 
framers even after the discussion in the Consti¬ 
tuent Assembly, the words that are to be found 
in the article would convey the meaning they wish¬ 
ed to convey as clearly as possible. Some of the 
members of the Assembly stressed the fact that 
the expression “in the course of” occurring in Cl. 
(b) would furnish “a loop-hole to businessmen to 
escape taxation” and that it would lead to loss of 
income to various States. There was an attempt 
made to substitute the words "at the initial stage 
of import into India" and "at the ultimate stage 
of export out of India" but it did not find favour 
with the majority of the members who attended 
the session of the Assembly. 

(6) The following extract from the speech of 
one of the Hon’ble members who suggested an 
amendment to this article may be read with ad- 
vantage. After reading Cl. (b) of the Article the 

member said: ..... . 

"Now, this gives a great loophole to the business¬ 
man’ to escape taxation. In all cases of export, 
there are various transactions before the com¬ 
modity is actually exported from the country. 
But under this clause, all these transact ioas — 
the intermediate transactions which take place 
_ are exempted from sales-tax. I could have 
understood the position if it was that at the 
point of export, that is to say. the last transac- 
tion, wherefrom it is actually exported, the sales- 
tax will not be realisable at that point. But this 
clause as it stands means that all the transac¬ 
tions that take place in the course of sending 
the goods outside the territory of India will be 

exempted from sales-tax. 

Now. how can you check the nature of these 
transactions? A buys a commodity saying that 
he will export it. But he does not export it, 
but sells it to B. and B purchases It saying that 
he will export it. and in this manner thecom- 
modity passes on from one band to other■an 
from one province to another w,th out paym 
of any tax. and it may be that hi the end it to 
not exported at all. How can you check up 
process? There will be a lot of difficulty an 
fusion, if this clause is passed as It stands 
my humble submission is that here export and 
import should be. clearly defined and we mu 

say that export means the last H ^^ d l °nly at 
import means the first transaction, and only ai 
the point of these two transactions commodities 
will be exempted from sales-tax and at n 
point.” 
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This suggestion was not accepted by the Assembly 
which passed the article as it now stands. It may 
be mentioned here that at the time of the discus¬ 
sion the number of the article was 264A. 

(7) The object of the Legislature in introduc¬ 
ing this restriction on the levy of a sale-tax by the 
different States is evidently to see that trade and 
commerce of the wnoie country are not in any 
way adversely arteced by the imposition of a sales- 
tax. In discussing the meaning of the term “ex¬ 
ports” there is a cogent observation to be found 
in the Encyclopaedia Britaninca, Vol. VIII winch 
may well be quoted at this stage. The term 
'Exports' is explained as: 

"a term used to describe goods sent out of a 
country by its trader to the individual trader 
who sells it abroad, an export represents in¬ 
dividual profit which he receives by the process 
of exchange. The individual act oi exportation 
made for personal gain is, however, of the great¬ 
est national and puotic importance.” 

The machinery for carrying out exports and im¬ 
ports is then described in the following words: 

“A very extensively organised machinery and me¬ 
thods employed in export trade have been evolv¬ 
ed in the course of centuries to enable a trader 
in one country to sell to, or buy from, a trader 
in another country. The enabling process has 
consisted mainly in overcoming diiliculties creat¬ 
ed by space and time in regard 10 selling, buy¬ 
ing, distribution and methous of payment and 
credit. There are two principals to an export 
transaction, though neither need have definite 
knowledge of the other. One is the manu¬ 
facturer, producer or factor with goods to ex¬ 
port; the other is the wholesale distributor in 
the importing country. Between them exists the 
export machine consisting of various inter¬ 
mediaries and services, by means of which buyers 
can maintain effective touch with all sources of 
supply, while manufacturers are enabled to 
suppjy in many scattered markets the needs of 
customers whom they could never otherwise 
reach, whose requirements they could never dis¬ 
cover, and whose credentials they could not test. 
The machine performs this comprehensive task 
by co-ordinating three distinct lines of effort, 

t Kn A Mn^ A# I It, . 


110) Having considered the general aspects of 
the question and the circumstances in which the 
provisions of Article 286 (i) lb) will appiy, we 
shall now proceed lo deal with the facts oi a typi¬ 
cal case in this batch of original petitions, to con¬ 
sider whether the transactions which were taxed 
by the imposition of a saies tax were m the course 
oi import or export within the meaning of this 
article. 

111) The facts of the case in O. P. 5/1951 fur¬ 
nish a good illustration. The transaction in this 
case may be divided into two main classes. Cashew- 
nuis are imported in large quantities from East 
Africa to tins State. There is a decorticating 
factory in Quilon where the shelis are removed 
and the kerneis coiiecied. Out of the shells 
cashewnut oil is squeezed out by machinery. The 
kernal is processed and converted into wholesome 
edible nuts and both the nuts processed In this 
manner and the oil are exported to foreign coun¬ 
tries. The goods arrive by steamer in this State. 
The purchase is made by assignments ol bills 
lading while the goods are on the high seas. Th« 
merchant in the State pays money into the hand* 
of his bankers who pass on the necessary amount 
for satisfying the claim on the endorsement of bills 
of lading. There is a contention raised on behalf 
of the petitioner that the fact that the money 
is paid into the branch of a bank in this State 
does not necessarily mean that the purchase Is 
made inside the State. It is contended that the 
purchases are effected when the goods are on the 
high seas. But, as already pointed out, it is not 
necessary to go into this question since we are 
satisfied that the transactions took place while the 
goods were in the course of import. 

(12) The intention of merchants like the peti¬ 
tioner is not to import goods into this country for 
local consumption but to treat the goods by a 
special process which seems to be available only 
in this State or available at a moderate cost in 
this State and after putting the goods through 
that process to export the goods to foreign coun¬ 
tries. 

(13) In addition to the nuts imported in this 
manner from East Africa local purchases of cashew- 

the first of which fc K,,rin77«/^;r v u v ’ nuts are also made and the nuU Seated in the 

tion the second rransnnrT a «l diS ! ribl1 ’ same manner . After the nuts have undergone the 

. S . CCOn - d - * ransport ^ rai1 and steam- special treatment in the factories or mins they 

are exported. In the case of these nuts which are 
exported out of the State to foreign countries, we 
have no doubt whatsoever that the transactions 
which are made the subject of the levy of sales- 
tax are exempted from such a levy by the provi¬ 
sions of Article 286 (2) ( (1) (b)? )which is the 
same as Section 26 of the Act. The local purchases 
are all made for the purpose of export. As con¬ 
tended on behalf of the petitioner, the purchase is 
only an integral part of the process of exporting. 

(14) The account books relied upon by the tax¬ 
ing authorities indicate the prices realised on im¬ 
porting or exporting such goods. On such prices 
sales-tax cannot be levied. It was urged before 
the sales-tax officers that the term “in the course 
of” should be construed as including the succession 
of activities beginning with the contract of sale 
and ending with the completion of the export. It 
was argued that all C & F., C. I. F., and F. O. B. 
contracts fall within this category and are exempt 


ship, and the third finance and insurance 
m ' 8 ) Ref , erence may now be made to the lists 
refer to articles in respect of which the 
power of imposing tax can be exercised. It will 
be seen from entry 54 in List II the power of 
imposing taxes on sale or purchase of goods other 
than newspapers belongs to the State But arrorri- 
** *> No- 83 in List l. taxS on S&SR& 

P r? i r i ln ,' 1 ^ t ! a< i <? and commerce (Entry 
rfnw L ^T ^, aie exclusively subjects vested in the 
™®.° . tad a -, The object of Article 286 of the 
Constitution is to ensure that sales taxes which 
may be Imposed by the various States in this 

“U 0 ? 1 ? do mlei 'f ere w *th imports and exports 
and Interstate! trade and commerce which are P ulti- 
mately matters of national concern aflecUntr the 
whole country and are beyond the purview «fr the 
powers vested In Individual States That Is he 
reason why restriction is imposed by Article MR 
upon the power of individual States to leSslate fn 

respect of sales tax and to levy such tax In narti . - - . 

cular Instances. partl * from tax, since such sales are essentially made 

(9) In view of the provisions of Order v-rvrr vWith J?£ 1 j£ e ? tl I on of exporting. The officers how- 
fa) of the Code of Civil Procedure ll ever heM that since the sales in question had been 


t( J 1116 At tomey-General of India before 
arguments were heard in these petitions. The 
noUce was served but the learned Attorney-General 
had no representation to make in these case" 


completed before the export commenced the peti- 
tioner could not claim exemption under Art. 286 
11 (h ' u 0t Constitution, in our judgment the 
sales fall within the purview of Articles 286 (1) (b) 
of the Constitution of India and the petitioner is 
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entitled to claim exemption i'rom saie-tax. From 
the date the article came into force, he is en¬ 
titled to claim this privilege. Therefore, the prayer 
in the petition for the Lssuo of a writ of certiorari 
is granted in respect of transactions subsequent to 
the date on which the article came into force. 

* 15) It is urged in the affidavits that the peti¬ 
tioner has a remedy by way of revision to the 
Board of Revenue. But even if he has such a re¬ 
medy, as has been recognised by the Supreme 
Court of India, the jurisdiction of this Court to 
issue a writ of certiorari is not excluded or lost. 

(16) We are, therefore, satisfied that a case has 
been made out for the issue of a writ of certiorari 
lor quashing the proceedings of the original and 
appellate tribunals which have sanctioned the levy 
of the sales-tax on sales which are exempted from 
the levy of such a tax. The petitioner shall get 
refunded any amounts which have been paid to 
or collected by the State. The petitioner shall 
also be entitled to the costs of this original peti¬ 
tion and Advocate's fee which wc Dx at Rs. 250/-. 

1 17) In respect of the other petition, it is 
enough to set forth the following statement to 
show what the goods are that were imported k ex¬ 
ported : (After setting forth the statement the judg¬ 
ment proceeded:) There were two other original 
petns. of a similar nature (O. P. Nos. 79 of 1951 k 94 
of 1951). Since the learned counsel appearing in 
those cases had taken time for arguing the peti¬ 
tions, we deferred delivering the judgments in 
these original petitions in the hope that a common 
judgment may be delivered in all applications 
which arc of a simliar nature. It now transpires 
that the learned Counsel appearing in these two 
cases is unwell and at his request two more weeks 
have been granted to him. In the circumstances, 
we do not propose to wait for hearing the argu¬ 
ments in these two petitions also to be over before 
pronouncing this judgment. Applying the principle 
which we have recognised, the transactions in 
these cases which we arc now dealing with arc 
exempted from the levy of sales-tax and there will, 
therefore be orders granting the waits prayed for 
to the petitioners therein with casts and Advo¬ 
cate's fee which we fix at Rs. 250/- in each case. 
We may add that we have not referred in this 
judgment to the details which were mentioned in 
the course of argument which arc not material in 
dealing with the question of law which has arisen 
in these petitions. We have also not mentioned 
the points that were conceded on behalf of the 
State by the learned Advocate-General. Leave 
to appeal to the Supreme Court is granted 
under Article 132 (1) of the Constitution as prayed 
by the learned Advocate-General. 

V.B.B. Petition allowed. 

[a.N.aa.1 # 
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Lekshml Amma Kunji Amnia. Appellant r. Nara- 
yana Pillai, Respondent 

Second Appeal No. 30 of MSI.!D/- :__ 

Limitation Act (1908). Arts. 138 142and 144 
Art. 13S only applies inhere M^urchverha, 


A. I. R. 

suit is "qua metier’ and not ‘qua auction-purchaser. 

(Para 4) 

.•l suit by an auction-purchaser for declaration of 
his title and recovery of possession from the 
judgment-debtor brought more than 12 years from 
the date of confirmation of the sale but within 12 
years from the date of actual delivery of posses¬ 
sion to him is not barred by limitation as the 
actual delivery of possession interrupts adverse 
possession of the judgment-debtor and gives a fresh 
start of limitation. 26 Trav LJ 53; AIR 111) 1924 
All S44: AIR 114 ) 1927 I.lad 649 and AIR (19) 
1932 Pat 145. Ref. (Pr 9) 

Anno: Limitation Act; Art. 138, N. 7, 8; Arts 142 
k 144 N. 65. 

T. K. Narayana Pillai, for Appellant; S. Nara¬ 
yanan Potti, for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 
i'17) AIR (4) 1917 PC 197 (2): (43 Ind Cas 268) 

(Pr 7) 

( 21) AIR (8) 1921 All 9: (43 All 520 FB) (Pr 5) 
(’24) AIR (11) 1924 All 844: (79 Did Cas 1047) 

(Pr 71 

C88) 12 Bom 678 (Pr 4) 

( 01) 25 Bom 275: (2 Bom LR 1021) (Pr 4) 

(•12) 36 Bom 373: (14 Ind Cas 447 FB) (Pr 5) 

(-27) AIR (14) 1927 Mad 849: (105 Ind Cas 243) 

(Pr 7) 

C22) AIR (9) 1922 Pat 197 (2): (23 Cri L J 321) 

(Pr 6) 

(*32) AIR (19) 1932 Pat 145: (11 Pat 165) 

(Prs 4, 8) 

('46) AIR (33) 1946 Pat 202: (24 Pat 717) (Pr 4) 
C36) 26 Trav L J 53 (Pr ® 

26 Trav LR 239 < Pr ° 

29 Trav L R 166 ( Pls , n 5 ; ° 

33 Trav L R 67 <Fr t)l 

KOSHI, J.: Two points were urged before us 
in this second appeal by the defendant (defendant 
2 ) in a suit for delcaration as to title: and for^re¬ 
covery of possession of an item of immovable pio- 

KitXTeSndaTln tS'Tufh^d tte 

HB? 

St That suit was one instituted by the jenmi 
Af nronerty to recover arrears of mlchavaram 
and other dues. The purchase the plaintiff-respon- 
K*£3e“ the execution sale conjrmrton 
6-5-1104. What was put up for sale was. of course, 
only the kanom right of the tarwad. Ex. A, 
Hvery receipt shows that the Court delivered the 
property over to the auction-purchaser on 25-2-1113- 
Meanwhile on 20-2-1112 there was a partition In the 
uS of the defendants in O. S. 2249 and among 
other items the suit property was allotted. to 
“hare of the appellant. The execution sale was 
completely left out of account In effecUng th 

SuS' S “X53ET M “ 3 


never obtained possession ~ ol V osscsslon -p- “ ^ 'defendant 1 and ttie append- 

to auction purchaser. — Effect of. .... , '"J a ^° thftt de f e ndant 1 continued to be in posses- 

Article 13S. Limitation Act, lias no apP-x*-g ! d thereafter, no actual transfer of P os f*’ , 1 ?2 

a suit when the auction-purchaser lias Ma ned s\on meieuiK , ^ A The plaintiff 

through Court actual or cwstruetioe J 1 instituted this suit in 1118 alleging that the two 

the property. _ The reason is that ^njanauc^ £3 ants to it had trespassed upon the property 


ine prmjmy. ~ \ l - Hr 

purchaser after obtaining actual or sjmibolical d 

livery brings a fresh suit to recover '^property 

from the possession of the judgmenf-dcb ( 0 ^ ^ 


its W IV IIWU HVOiinoovu V . flfle 

in 1117 and claimed a declaration as to his ^ 
and also sought to recover possession. Sooo““ 
IKa ruU OTQC defendant 1 surrendered 
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property to the appellant, defendant 2. The trial 
Court discountenanced the case of trespass but at 
the same time upheld the validity of the execution 
<ale and gave a decree in favour of the plaintiff 
to recover possession. On appeal by the present 
appellant before the Trivandrum District Court, 
the learned temporary Second Judge set aside the 
MunsifTs decision and remanded the case for a 
trial ‘de novo.' The plaintiff took the matter be¬ 
fore the High Court in C.M.A. No. 147 of 1124 and 
by the decision given there, on 15-3-1950, to which 
one of us was a party, the order remanding the 
case to the trial Court was set aside and the Dis¬ 
trict Court was directed to rc-hear the appeal and 
dispose of it according to law. The present second 
appeal is against the revised decision of the District 
Court by which Munsiff’s decree in favour of the 
plaintiff was affirmed. 

(3) The two points raised before us in the second 

appeal were: (i) Whether under the execution sale 
in O. S. No. 2249 of 1102 the plaintiff had obtained 
a valid title to the property? and (ii) Whether the 
suit was barred by limitation? To appreciate the 
appellant's arguments on point (i) it is necessary 
to state a few more facts. The appellant’s brother 
one Sivarama Pillai, deceased, was the son-in-law of 
the plaintiff-respondent. During his life-time, he 
was in possession of the tarwad properties and the 
appellant's case is that michavaram and other 
dues forming the subject of the suit in O. S. No. 
2249 were payable by Sivarama Pillai, that the 
execution sale was brought about collusively to 
defeat the tarwad and that Sivarama Pillai was 
the real purchaser, the respondent only lending his 
name to the purchase. The learned Counsel for 
tiie appellant also stated that the partition in the 
appellant’s tarwad referred to earlier was effected 
some seven days after Sivarama Pillai died, that 
Sivarama Pillai’s wife is a party to it, that the 
moving figure beind the partition arrangement was 
her father, the present respondent, and that the 
conduct of the parties in treating the suit property 
as a partible item showed either that the respon¬ 
dent did not want to stand by his purchase or that 
there was fraud on his part in including this item 
among the properties allotted to the appellant. As 
for the first part of the contention under this head 
there is absolutely no material to show that the 
respondent’s purchase was for and on behalf of 
Sivarama Pillai or that it was made with Sivarama 
Plliai’s money either. It would also appear that 
the validity of the sale has been the subject of 
more than one Court proceedings in all of which 
the appellant was worsted and in our opinion it 
is too late In the day now to seek to resuscitate 
the controversy. There is no material either to 
substantiate the, second part of the contention 
raised under this head. The evidence in the case 
does not show that the respondent had any active 
part in bringing about the partition In the appel¬ 
lant’s tarwad. If one of the items set apart to 
the appellant’s share was not tarwad property 
when the partition was effected It is up to her to 
seek her remedy In appropriate proceedings. But 
that cannot be pleaded In defence to the plaintiff's 
action founded on his title derived from the execu¬ 
tion sale In O. S. No. 2249 of 1102. The first ground 
urged in the appeal Is therefore without any sub- 
stance. * 

(4) The second ground Is based on certain mis¬ 
apprehensions regarding the facts of the case The 
appellant's counsel contended that as the suit was 
brought only In 1118 ( 6 - 8 - 1118 ), more than fourteen 
years after the confirmation of the sale on 6 - 5-1104 
28 EJ4 for declaration as to title and recovery of 
Possession was time barred, when the suit In¬ 
cludes the recovery of possession also a twelve 
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years’ period is admittedly available to the plaintiff, 
but the dispute here is when that period started. 
According to the appellant Article 138 (Art. 126 
of the Travancore Limitation Act) is the applica- 
tory provision while the respondent would have it 
that he has twelve years from the date of the de¬ 
livery in his favour on 25-2-1113. In other words 
according to him Art. 142 or 144 (Art. 130 or 132 
o i the Travancore Limitation Act) applies to the 
Article 138 of the Indian Limitation Act 


case. 

applies to a suit by a purchaser at a sale in exe¬ 
cution of a decree when the judgment-debtor was 
in possession at the date of the sale and it provides 
a period of twelve years for such suits from the 
date when the sale becomes absolute. On the face 
of the language of the Article it has no application 
to a suit when the auction-purchaser has obtained 
through Court actual or constructive delivery of 
the property. This position is well established by 
authority. See ’Agarchand Gumanchand v. 
Rakhma Haninant’, 12 Bom 678: ‘Gopal v. Krishna 
Rao\ 25 Bom 275 at P. 280; ‘Ram Prasad v. Bin- 
deshwari Prasad’, AIR (19) 1932 Pat 145 and 'Bala- 
gobind Prasad v. Lila Kuer', AIR (33) 1946 Pat 202. 
When an auction-purchaser after obtaining actual 
or symbolical delivery brings a fresh suit to recover 
the property from the possession of the judgment- 
debtor or from one holding the same, 
under the latter, his suit is ‘qua owner’ and 
not 'qua auction-purchaser.’ Here Ex. A has in¬ 
tervened between the confirmation of the sale and 
the suit for possession. 

(5) The appellant's Counsel added a rider or 
qualification to his contention that Article 138 
applies to the case. What was urged was that this 
was a case in which the auction-purchaser while en¬ 
titled to actual possession asked for or obtained 
only constructive or symbolical possession and that 
Inasmuch as a form of delivery not appropriate to 
the case was resorted to the entire delivery pro¬ 
ceedings was a nullity. According to the appellant 
instead of obtaining actual possession under O. 
XXI, R. 95 possession was obtained only under 
R. 96. When delivery was sought judgment-debtor 
No. 4 (the appellant) or a person who claimed the 
property ( defendant 1 ) under her was in posses¬ 
sion. There is no doubt a school of thought which 
takes the view that in such cases the starting 
point is tlie date of the confirmation of the sale 
and not the date of the delivery. See 'Mohadev 
Sakharam v. Janu Namji\ 36 Bom 373 and ‘Jang 
Bahadur v. Hanwant Singh’, AIR (8) 1921 All 9. 
The balance of Judicial opinion however is in 
favour of the view that even symbolical or con¬ 
structive delivery when the judgment-debtor is in 
actual possession would interrupt the running ot 
time against the auction-purchaser and that such 
delivery would give a fresh cause of action or fur¬ 
nish a fresh starting point. See U. N. Mitra’s Law 
of Limitation, 1950 Edn. Vol. II pp. 837-841 and also 
Chalthu Muhammathu v. Meeravu Athulla’, 29 
Trav. L R 166. We do not however have in this 
case to decide which among the two schools of 
thought represents the correct view on the ques¬ 
tion. Ex. A clearly shows that there is absolutely 
no scope here for this controversy as under It) 
actual or direct possession was given to the 
auction-purchaser. The auction-purchaser passes 
the receipt to the Amin of the Court on that basis 
and the Amin’s report is also to the effect that 
the auction-purchaser was put in actual possession 
of the property. The appellant’s learned Counsel 
was therefore seeking to raise in this case 
a controversy not warranted by the documentary 
evidence in the case. 

(6) A further point was raised that assuming 
Ex. A purported to give actual possession, posses- 
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Bion had as a matter of fact not changed hands 
under it and tnat therefore the so-caiied delivery 
does not extenu the period of limitation by a lur- 
ther period 01 12 years. The trial Court had found 
that the trespass alleged was not true and the 
appellate Court when the case came before it on 
the second occasion proceeded to judgment with¬ 
out giving a decision on it. Counsel’s argument 
was that as the alleged trespass was found against, 
notwithstanding Lx. A possession continued to be 
with defendant 1 and that when twelve years had 
expired alter the purchaser obtained title a suit 
by him to recover xiossession was barred by time. 
As pointed out by C. Raman Tampi, j., in 'Devasya 
v. Aiyappan', 26 Trav L J 53 the argument betrays 
a lacx oi proper understanding of the principles of 
the provisions of the Civil Procedure Code regard¬ 
ing the delivery of properties through Court in 
execution or pursuant to a sale certmcate. After 
referring to the two forms of delivery as contem¬ 
plated oy Order XXI, Rules 35 and 36. (Trav.) the 
learned Judge went on to say as ioiiows: 

“In both these cases the oilicer entrusted with the 
execution oi the warrant is bound to make a 
report to the Court either that it has been exe¬ 
cuted or that it has not been done owing to parti¬ 
cular reasons (vide Rule 23 of Order 21.) If a 
report is made by the Amin that the procedure 
prescribed by Rules 33 and 34 has been earned 
out, it must be presumed that delivery has been 
effected of the property. Rules 92 and 93 of 
Order 21, relate to delivery of properties pur¬ 
chased in execution of a decree. In the case of 
properties in the occupancy of the judgment- 
debtors or of some person claiming under him 
the purchaser should be put in actual “possession. 
In the case of properties in the possession of a 
tenant or other person not bound by the de¬ 
cree, delivery has to be effected by a copy of the 
warrant being affixed in some conspicuous part of 
the property or by delivering it to the party 
entitled to its possession. The delivery contem¬ 
plated under Rules 34 and 93, as distinguished 
from the delivery contemplated under Rules 33 
and 92 is styled “symbolical delivery." In the 
case of “symbolical delivery" the property cannot 
be actually delivered over. But in the case of 
Rr. 33 and 92 the delivery contemplated is effect¬ 
ed by putting the party in actual possession. The 
expression "formal delivery" used by the learned 
Judge is unknown to the provisions of the Civil 
Procedure Code. In the present case, there !s 
no question of symbolical delivery, as on the 
date of the order of delivery evidenced by Ex. F 
the defendants l and 2 were in actual possession. 
So the delivery here was in pursuance to Rule 33 
of Order 21. In ‘Narayanan Narayanan v. Uda- 
yan Raman*. 20 Trav L R 239. a similar question 
was considered. There a decree-holder sold ana 
purchased a mortgage right of the dcfeI ? dJ |iJts 
in that suit and In execution the decree-holder 
was put in possession of the property sold. On 
the ground that the defendants Therein trespass¬ 
ed on the property after delivery a suit was 

brought by the auction-purchaser for recovery of 

the property. Delivery was refused on the 
ground of limitation. The finding there was that 
the defendants were not in actual t K,?se ; si ° n ° f 
the property on the date of the alleged delivery 
As the suit was brought more than 12 years 
after delivery it was held that the suit was bar¬ 
red by limitation. The law on the delivery 
properties in execution was considered in that 
case. It was held that symbolical delivery of 
possession was good against the defendant, and 
if he still continued in actual possession he may 
be evicted in a separate suit. Here again I nave 
to respectfully state that the words “symbolical 
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delivery of possession ” cannot be applied 
wnen the defendant was in actual posses¬ 
sion. But anyhow the decision is an 
aumority lor the proposition that, in either case 
oi actual possession or symbolical possession a 
suit Drought within 12 years of delivery ’ 0 f 
possession is not barred by limitation. Another 
case in relation to this question is the one in 
jCnaithu Muhammathu v. Meeravu Athulla', 29 
Trav. L R 166. There the property was sold in 
execution and purchased by the decree-holder 
The auction-purchaser obtained delivery through' 
Court. But before the date of the delivery de¬ 
fendant had transferred the property to another 
person. Alleging that the defendant trespassed 
on the property plaintiff brought a suit for re¬ 
covery oi the property. The trial Court dis¬ 
missed the suit but the District Judge on appeal 
allowed the suit on the ground that, though the 
defendant was not in possession on the date of 
delivery, the plaintiff was entitled to recover 
the property within 12 years on the strength of 
the symbolical possession obtained by the plain¬ 
tiff. in that case also, the law bearing on the 
question of delivery of possession in execution 
was elaborately considered. It was held that a 
suit brought within 12 years is not barred by 
limitation or adverse possession whether it was 
actual possession contemplated by the provision 
in the Civil Procedure Code corresponding to the 
present Rule 33 of Order 21, or symbolical posses¬ 
sion contemplated by the provision correspond¬ 
ing to the present Rule 34 of Order 21. ‘In re: 
Raman Velayudhan', 33 Trav. L R 67 it was a 
prosecution under Section 440 of the Penal Code 
for an alleged trespass on a land delivered in 
execution. That was a case in which the pro¬ 
perty was actually delivered. Raman Menon, 
C. J., said as follows: "The effect of delivery in 
execution of a decree for immoveable property 
in the mode prescribed by law is to vest legal 
possession in the decree-holder as between him¬ 
self and the person or persons against whom the 
decree has been passed. If, therefore, after the 
delivery the Judgment-debtor remains or goes on 
the property without the permission of the decree- 
holder he commits trespass." In 'Ram Krishna 
v Emperor', AIR (9) 1922 Pat 197. it was held 
that when the Amin puts the auction-purchaser 
in possession of the property and the 
formalities of law are complied with the delivery 
Is complete and thereafter the possession of the 
judgment-debtor is that of a trespasser." 

(7) Much to the same effect are the observations 
of Daniels, J., made in 'Harpal Kurmi v. Mohan 
Kurmi', AIR (111 1924 All 844. There, as in this 
case the warrant of delivery purported to convey 
actual possession. The finding of the Court was 
that notwithstanding the same the defendants 
never really gave up possession. The question lor 
decision was whether delivery of possession under 
the decree interrupted adverse possession and gave 
a fresh starting point for limitation. The decision 
was that it did and in coming to that conclusion 
the learned Judge observed: 

"Here the 'dakhalnama' purported to give actual 
possession, which was the appropriate mode ° 
relief though in the sequel it proved that 
procedure adopted was not really effective. Tms 
must often be the case. An Amin goes down to 
the spot and hands over possession to the « 
crec-holder the Judgment-debtor keeping: aw». 
As soon as the Amin and the decree-holder have 
gone the judgment-debtor quietly resumes poss 
sion It would be "destructive of all respect for 
faw and Authority of the Court if it. were heW 
that in such cases the Judgment-debtor couia 
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treat the delivery of possession as a nullity and 
claim to be in adverse possession from the date of 
his original entry on the land. The suit has 
been ngntly decided by the Courts below and 
I dismiss the appeal with costs." 

This case was decided by a Single Judge, but the 
learned Judge's observations have been quoted with 
full approval by a Division Bench of the Madras 
High Court (Waller and Madhavan Nair, J J.,) in 
•Kamayya v. Mahalakshmi’, AIR (14) 1927 Mad 
849. There, it was a case where the circumstances 
warranted actual possession being taken pursuant 
to a decree for possession but it so transpired that 
what was effected was no more than a formal de¬ 
livery of possession. The decree-holder waited for 
nearly twelve years after that and then sued for 
possession. The defendants had remained in 
possession both before and after the delivery, for 
a total period of about twenty years and the ques¬ 
tion was whether the suit was barred by limitation. 
The decision went against the view taken by the 
Bombay and Allahabad Full Bench cases referred 
to earlier but what is important for our present 
purpose is that the observations Daniels, J., made 
in ‘AIR ( 11 ) 1924 All 844’ (at 845) & quoted above 
have been quoted with full approval. This Madras 
case refers to a number of decisions which take 
a view different from the view taken by the Bom¬ 
bay and Allahabad Full Benches. It interprets 
that view as running counter to the view the Privy 
Council took in ‘Sri Radhakrishna v. Ram Baha¬ 
dur’, AIR (4) 1917 PC 197. 


( 8 ) Before concluding we think It worthwhile to 
refer in more detail to one of the decisions al¬ 
ready mentioned viz., AIR (19) 1932 Pat 145. There 
the possession the auction-purchaser obtained was 
only constructive even though he was entitled to 
obtain actual possession. But Wort, j., one of the 
learned Judges who took part In the decision of 
that case, thought that an immaterial circum¬ 
stance. The reason he gives for that really ap¬ 
peals to us and we shall quote here the relevant 
passages from his judgment: 

“Now the only question therefore that really 
arises in this case is whether the adverse posses¬ 
sion ran from 12th December 1908, the date of 
the sale or March 1912 when the sale was con¬ 
firmed or 22nd January 1915 when the writ of 
delivery was taken out by the plaintiffs. Quite 
clearly it was not on 12 th December 1908 which 
was merely the date of the sale, confirmation of 
the sale having taken place three years later as 
I have stated in 1912. The real competition is 
between the date of the confirmation of the sale 

in 1915 and thC WTlt ° f deI,very °* Possession 


Now quite apart from authority, it seems to n 
clear that in any sense of the word the title ■ 
the defendants cannot be said to be adver; 
until such a time arrived when the plaint! 
attempted to enforce his rights under the sal 

dpMrtPH Wa ? * n . 1915- Once havir 

decided that point, the matter, in my judgmen 

becomes clear and the only conclusion at whic 
* c “ & that the learned District Jud* 
was right in saying that the plaintiffs were witl 
in time when they brought their action in 1927 
Mohammad Noor, J., who was the other Judge wfc 

to H 16 decision of toat case discusse 
the whole question at greater length. The coi 

tention was that during the entire period tl 

defendant was in possession, that is sin<* the pu 

£ 1908 ’ up tUi **» institute 
dint 1 ! U ^ 1927, toe possession of the defer 
was adverse to the plaintiff. The concluc 

with^dvnnt 0i lea f ned Judge's judgment ca 
with advantage be quoted here: 


“Now when once the Court put the plaintiff's 
predecessor-in-interests in possession of the pro¬ 
perty and the defendant continued in possession 
of if in spite of this delivery of possession, 
it is then and then only that the possession 
of the defendant becomes adverse. The plaintiff 
could not have gone and taken possession of the 
property either at the sale or even after the 
confirmation of it unless the Court put him in 
possession and therefore in my opinion the pos¬ 
session of the defendant was adverse from the 
date of the delivery of possession.“ 

(9) The argument the suit was barred by time 
is therefore equally unsustainable as the appel¬ 
lant’s first point. This Court had expressed the 
same view at an earlier stage of the case in C.M.A. 
No. 147 of 1124. The judgment in that case states: 

“The Court sale if good had put an end to the 
title of defendant 2 and her tarwad to the pro¬ 
perty.If the sale be held good the delivery 

even though nominal had perfected the plaintiff's 
title to the property and to give relief to him on 
(he strength thereto a decision in his favour as 
to trespass was really unnecessary.*' 

(10) Tlie second appeal fails in the result and it- 
will stand dismissed with costs. 

K.S. Appeal dismissed, 
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SUBRAMANIA IYER J. 

Moosakutty Hajee, Petitioner v. Pylotu Joseph. 
Respondent. 

Civil Revn. Petn. No. 1011 of 1950, D/- 16-7-1951. 

Civil P. C. U90S), S. 13 ( a) — Decree obtained 
against foreigner — Foreigner becoming citizen of 
India by act of State — Execution of decree. 

The point of time that has to be regarded in 
considering the question of executabllity is not the 
time at which the decree was passed, but the time 
when it is sought to be executed because, Jiotuith- 
standing the existence of any obstacle to execution 
at the time the decree was passed, if that obstacle is 
removed by the time the execution of the decree is 
sought, that obstacle cannot operate as it is only 
its continued existence that can stand in the way 
of execution. Thus, an ex parte decree obtained 
against a non-resident foreigner at the time the 
decree ms passed can be executed against him if 
at the time the execution is taken out he has be¬ 
come a citizen by virtue of an act of State. •AIR 
(JS) 1951 Bom 125 (F B), Foil. {Para 4) 

Anno: C. P. C., Ss. 13 and 14 N. 9. 

N K. Job, for Petitioner; V. U. Joseph, for Res¬ 
pondent. J 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

AI R (38) 1951 Bom 125: (53 Bom LR 398- 

FB ) (Pr 4) 

(’95) 22 Cal 222 (PC) (P r 4 , 

ORDER: The petitioner before this Court is a 
trader doing business within the jurisdiction ot 
the District Munsiffs Court at TelUchery in the 
province (State) of Madras. The respondent is 
also a trader residing and doing business In Tri- 
chur, Cochin State. The respondent purchased 
certain articles from the petitioner at Tellicherv 
° n , The petitioner filed Small Cause No 

™, l 194 V n 9° urt 01 the District Munsiff of 
Tellichery for the balance due to him from the 
respondent The respondent did not ap jr at 

Sis ex a f>arto decree him 

was ex parte. That decree was transferred to the* 




0 TraYancore-Cochin MoOSakl'iiy Hajee v. Pylotu Joseph (Suhramania Iyer J.) A. I. R. 


District MunsifTs Court, Trichur for execution. 
The respondent objected to the execution and the 
Court passed the following order: 

"Heard. This being a decree of foreign Court, I 
don’t think the execution can be allowed. Objec¬ 
tions upheld. Dismissed — 12-7-1950." 

This is the order which is sought to be revised. 

i2) At the time that the decree was passed, the 
respondent was not subject to the jurisdiction of 
the Court that passed it-, having been a non-resi¬ 
dent foreigner and not having submitted himself 
to that Court’s jurisdiction. The Court, however, 
could entertain the suit and pass the decree as the 
cause of action for the suit arose within its juris¬ 
diction. Tne decree was therefore good for inter¬ 
nal purposes, though not for international purposes, 
that is to say, it could be executed within the 
jurisdiction of the Court which passed it as also 
anywhere within the jurisdiction of the Dominion 
of India against any property of the judgment- 
debtor or even against the judgment-debtor per¬ 
sonally if such execution be available within the 
territory of the Dominion of India. It could not, 
.however, have been executed outside the Dominion 
of India by proceeding against the person or pro¬ 
perty of tiie Judgment-debtor. There was an agree¬ 
ment between the Government of India and the 
Cochin State for reciprocal execution of decrees. 
Had the respondent submitted to the jurisdiction 
of the Court at Tellichery, that is, had he appear¬ 
ed and contested the suit and had there been a 
decree after contest, it could have been transferred 
io the Court at Trichur where the respondent was 
residing and executed against him personally or 
against his property. This not having happened 
uid the decree having been one passed ex parte 
against a non-resident foreigner at the time that it 
was passed, that is. in the year 1948, the decree could 
not have been executed, against the respondent 
personally or against his properties, in the Court 
of Trichur. The order passed by the Court below 
would have been right had it been passed in the 
year 1948. 

(3) The contention raised on behalf of the 
decree-holder petitioner is that the change that has 
been brought about by the Constitution of India 
enables the execution of the decree against the 
respondent in the Court at Trichur. It is con¬ 
tended that Travancorc and Cochin which were 
independent States, became a single State on ac¬ 
count of their integration and that the integrat¬ 
ed State of Travancorc-Cochin is one of the States 
specified in Part B of the First Schedule to the 
Constitution of India and that the consequence 
of the Constitution of India is that tlie States oi 
Madras and Cochin which were formerly indepen¬ 
dent States,^became dependent States. Artic.es 
.and 5 of the Constitution read as follows: 

•T. (1) India, that Ls Bharat, shall be a Union 

,2) rafISes and the tendtories ttmof 
shall be the States and their te^tories 
specified in Parts A, B and C of the Ti.A 

,3. StaKtory of 

(a) the territories of ‘he States, 
ib) the territories specified in Part D 
of the First Schedule; and 
(c) such other territories as may be ac- 

.5 At the *comincnccmcnt of this 

every person who has his domicile in the tern- 

;C "Ya f , Suborn <n the territory of 

India; or , 

ib) cither of whose parents was bo.*n m 

th* territory of India; or 


(c) who has been ordinarily resident in 
the territory of India for not less 
than five years immediately preceding 
such commencement, 
shall be a citizen of India". 

From these articles it is clear that the respondent 
is a citizen of India as he has his domicile in the 
State of Travancorc-Cochin which is within the 
territory of India as defined in Article 1. The 
respondent having become a citizen of India, ceased 
to oe foreigner so far as the Court at Tellichery 
is concerned as U is situate »n the State of Madras 
within the territory of India. That Court there¬ 
fore, ceased to be a foreign Court so far as the 
respondent is concerned. If, therefore, a decree is 
passed by the Court at Tellichery againt the res¬ 
pondent resident at Tiichur, Travancorc-Cochin 
State, after 26-1-1950, that is the date of the Con¬ 
stitution of India, the decree could have been 
transferred to and executed by the Trichur Mun- 
siff's Court against the respondent personally or 
against his properties there, even though the 
decree had been passed ex parte against him. 

(4) The question is whether the decree in this 
which was passed before 26-1-1950, which could not 
have been executed at Trichur before that date, 
became so executable on account of the operation 
of the Constitution of India. The reason why the 
decree could not have been executed at Trichur 
at the time it was passed was that Trichur was 
in the Cochin State which was then an indepen¬ 
dent State whose subjects were not amenable to 
the jurisdiction of the Court at Tellichery which 
passed the decree, but the Cochin State ceased to 
be an independent State and the respondent ceas¬ 
ed to be a foreigner so far as the Court at Telli¬ 
chery is concerned on account of the Constitution 
of India, with the result that the only obstacle 
that there was to the execution of the decree in 
the Cochin State ceased to exist and the decree 
became executable. A similar question arose loi 
the consideration of the Bombay High Court in 
•Bhagwan Shankar v. Rajaram Bapu, AIR (38) 
1951 Bom 125. That was also a case of a decree 
nassedex parte by the Court at Sholapur against 
TOdSt of the State of Akalkot which was 
then an Independent State, whose subjects were 
rmt amenable to the jurisdiction of the Court at 
Sholapur. Subsequently, the Akalkot State got it- 
ilf Tented in Sholapur. The question was whe¬ 
ther the decree passed by the Ooiut at Sholapur 
which was not executable against the judgment- 
debtor at the time it was passed, became so exe¬ 
cutable on account of merger of the Akalkot State 
in Sholapur. It was held that the decree would 
be executed. The contention of the Judgment- 
debtor was that he had a vested right tatj* agape 
of an immunity from execution of thadecree 
which he should not be deprived of. TMs era 
tention was answered by saying statc 

change is one brought about by an v . £ £ t t ° f obiect 
about which it is not competent for Wmto oW«*j 
I am in respectful agreement with the tau 
decision of the Bombay High Court f the a ^ 
said case which applies to the facts of the P ^ 
case The circumstance that, whereas m 
decision of the Bombay High Court JJJJ 

Of a merger of a State with anoth , e orlgina iiy 

it is a case of two States which w e differ- 
independent becoming dependent makes cliffy 

cnee for the application of the W pl J ord . V oid’ 
5 c„M idea of “ ttSSS —> - 
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jhc very hypothesis. It is not. It may be said to 
be a defective decree in that it had not then behind 
it the sanction for its operation beyond the ter¬ 
ritory of the Court within which it was situate. 
The decree in question could have been executed, 
as already stated, anywhere within the territory 
of the Dominion of India. The consequence of the 
Constitution of India is to enlarge the territory 
of India by including within it the territory of the 
State of Travancore-Cochin. The point of time 
that has to be regarded in considering the ques¬ 
tion of executability is not the time at which the 
decree was passed, but the time when it is sought 
to be executed because, notwithstanding the exis¬ 
tence of any obstacle to execution at the time the 
decree was passed, if that obstacle is removed by 
the time the execution of the decree is sought, 
that obstacle cannot operate as it is only its con¬ 
tinued existence that can stand in the way of exe¬ 
cution. The order in question having been passed 
on 12-7-1950 when the only obstacle to the execu¬ 
tion had ceased to exist, the order passed by the 
Court below refusing execution cannot be support¬ 
ed and has to be set aside. 


(5) This case is a simple one as there is no con¬ 
tention raised on behalf of the respondent that 
the decree was one that ought not to have been 
passed for any reason for which the claim or 
action could be resisted and the respondent would 
.have had to confess the Judgment had he appeared 
in the Tellichery Court in answer to the summons. 
For instance, there was no contention that the 
claim is untrue or that it has been discharged, or 
that the plaintiff is not entitled to sue or that the 
claim is barred by limitation or lor any other avail¬ 
able ground. A case where such pleas are or have 
to be put forward may present a different aspect 
:ind difficult questions for consideration. The de¬ 
fendant not subject to the jurisdiction of a Court 
where he is sued, need not have appeared and con¬ 
tested if he was content not to have the execu¬ 
tion outside the territory of the country in which 
the Court is situated. That may be a justifica¬ 
tion for him for not having appeared there and 
contested. When subsequently the obstacle in the 
way of execution of a decree passed ex parte is re¬ 
moved by an act of State, the question as to whether 
the defendant should be given an opportunity to 
raise his contentions in the suit and if so, when, in 
what manner, and on what conditions, will be mat- 

* e Q cL f u ii2 ns ! de i at !? I V xt may be that in certain 
lf f bbe ^ ty to defend the action be not grant¬ 
ed to the defendant, serious hardship will be 
caused, about which he might legitimately com¬ 
plain on the ground that he was not at fault in 
not haying entered appearance and defended the 
ac “° nthe f orum wherein it was presented. 

r * spond * nt ***** a contention that 
£ one passed In exercise of the 
small cause jurisdiction of the Court at Tellicherv 

is the limit of the small cause Jurisdiction of the 
^ Iunsiff s . Court, the order passed by the 
M Ust regarded as one passed on 
the original side and therefore a revision before 
this Court is not maintainable, it j s not clear 
from the record what Jurisdiction theMuS 
actually exercised and no authority has been died 
before me to the effect that under the cirS 
stences the only Jurisdiction that could have bSi 
exercised is on e under the original side lam mi? 
inclined to uphold this objection. ** not 

«h S?" Petlt '° n shouW U ' OT '°™ 

VS B ■ Revision allotocd. 
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KUNHI RAMAN C. J. AND SUBRAMANIA 

IYER J. 

B. Meerakutty and others, Appellants v. K. Meera- 
kutty and others Respondents. 

A. S. No. 390 of 1122 (Tr.), D/- 14-3-1951. 

(a) Civil P. C. (1908) S. 96(3) — Decree on com¬ 
promise — Some o/ signatories resiling, bclore 
decree — S. 96(3), if attracted (Travancore Civil 
P. C.. S. 76 (3) ) 


If a Court is found to have based the decree on 
compromise, then notwithstanding the fact that be¬ 
fore the date of the decree some or all the parties 
to the compromise have resiled therefrom, icould' 
not be a reason why the provisions of S. 96(3) 
should not be attracted. *AIR (19) 1932 PC 251, 
Rel. on. (Nagpur view to contrary not approved.) 

(Para 1) 

Anno: Civil P. C-, S. 96 N. 15. 

(i» Civil P. C. (1908), O. 41 R. 2 — New point — 
Point not raised in Court before, nor raised in memo 
of appeal cannot be raised in appeal. (Para 2) 

Anno: Civil P.C., O. 41, R. 2. N. 7. 

(c) Civil P. C. (1908). O. 23. R. 3 — Suit in res¬ 
pect of tnist — Compromise decree — Some of de¬ 
fendants interested in trust not signing compro¬ 
mise — Compromise is still binding on trust, 
('obiter'). 

'Obiter': A compromise in a suit in respect of 
a trust entered into on belialf of the institution 
that is the trust, by some representatives of that 
institution may bind the institution. The mere 
fact that some parlies interested who arc defen¬ 
dants in the case have not signed the compromise 
petition may not make the decree passed on com¬ 
promise any the less binding upon the 
institution. (Para 3) 

Anno: Civil P. C.. O. 23 R. 3 N. 20 and 34. 

P. Narayana Pillai. for Appellants; P. Govindan 
Nair, for Respondents. 

Case referred to: 


C32) AIR (19) 1932 PC 251: (139 Ind Cas 545) 

(Pr 1) 

SUBRAMANIA IYER, J.: This is an appeal filed 
against the decree, based on a compromise, 
passed by the Court below. The petition for com¬ 
promise filed in the Court below was signed by the 
plaintiffs as also by defendants 1, 3, 5. 7 and 8 The 
appellants.before this Court are defendants'l to 
°" d 9 - Of these defendants, 1, 3 and 8 are 
signatoiies to the compromise petition, it is stated 
inhL! h ,! Se . signatories resiled from the compromise 
subsequent to the filing of the petition in Court. 
Regarding the other appellants, except the 9th de- 

h n names were struck ofr the array of 
J the court below. Mr. Govindan Nair 
on behalf of the respondents takes a preliminary 
objection that the decree being one passed on a 
compromise S. 76(3) of the Travancore Code of 
Civil Procedure (corresponding to S. 96(3) of the 
Indian Code), prohibits this appeal. The answer 
objection given by Mr. Narayana Pillai on 
behalf of the appellants is that in a case where 
eertain signatories to the compromise petition have 
resiled from the compromise, the provisions of s 
76(3) win not be attracted. The question £ to 
whether, when there is a compromise and the Court 
acts upon it and passes a decree on the compromise 

£ e JS a £ r SL l f > 1116 c ? m P ron *» shou??cSffiK 

to abide by the terms of the compromise until the 
decree is passed in order that the prohlbK p£! 
vision of S. 96(3) should be attwete?hasSmS 
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for consideration of the Indian High Courts. All 
’ the Hign Courts except the Nagpur High Court 
have taken the view that if a Court is tound to 
have based the decree on compromise, then not¬ 
withstanding the lact that before the date of the 
decree some or all the parties to the compromise 
have resiled therefrom, would not be a reason why 
the provisions of S. 96(3) should not be attracted. 
It is not necessary to refer to the decisions in de¬ 
tail. Suffice it to say that this view gains support 
from the decision of the Privy Council reported 
in ‘Zahirull Said Alvi v. Leachhmi Nara- 
yan\ A I R (19) 1932 P C 251, though this 
question did not directly arise there for deci¬ 
sion. We are in respectful agreement with the 
view expressed by the majority of the High Courts 
in India and taking that view, we hold that this 
appeal is not maintainable as it is prohibited by 
S. 76(3) of the Travancore Civil P. C. 

(2) Air. Naruyuna t'hu n on beiiaii oi the appel¬ 
lants raised ainMier contention that in cases where 
the compromise comprised not merely matters 
wmcn are the suojeci-umiter of the suit but those 
beyond the scope of the suit, an appeal is compe¬ 
tent. Whether me compromise in tms particular 
case does not comprise matters foreign to the liti¬ 
gation is not considered oy the Court beiow nor is 
a ground in this regain taken by the appellant in 
the appeal meinoranaum. We are not therefore in¬ 
clined to aiiow the appeuant to argue the 
point. Yet another point taken by Mr. 
Narayana PUlai on behalf of the ap¬ 
pellants is that the 9th defendant was not 
a party to the compromise and thereiore the appeal 
so far as he is concerned, should be regarded as 
maintainable. The 9th defendant filed a written 
statement in the Court below and he was agree¬ 
able to a decree being passed in favour of the 
plaintiffs. It is in terms of that plaint that the 
compromise appears to have been filed and the 
decree was passed. Assuming however that the 9th 
defendant leeis that he may be prejudiced by that 
decree Mr. Govindan Nair, appearing on behaif 
of the respondents p.aintifls is agreeable to have 
the name of the 9th defendant struck off the file 
as was done in the case of certain o.her defen¬ 
dants in the case. We direct that the name of the 
9th defendant appellant be struck off the array of 

( 3 ) The litigation being one relating to a trust 
and the individual defendants not having separate 
or individual rights in the subject-matter ot the 
suit i. e.. in matters dealt with in the compromise, 
even if some members be not signatories to the 
compromise petition, a compromise entered into 
on ochalf of the initiation, mat is th Trust by 
some representatives ot that Institution may bind 
the Institution. The mere fact that some parties 
interested who are defendants in this case ha\e 
not" <i*ned the compromise petition may not make 
me decree any the less binding upon the Institu¬ 
tion IMs however not necessary in this case to 
give a definite decision upon this matter. The 
anneal should therefore be dismissed with co.fi, 
subject to the direction given above that the 

of the 9th defendant-appellant be struck off the 

array of parties. . 

RGD Appeal (Umtsscd. 


A. I. B. 
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KOSHl AND MATHEW MURICKEN, JJ- 
Beciutliuma and others, Plainti/ls-Appellants v. 
iks/uni Ammal, Respondent. 

A. S. No. 92 of 1124, D/- 3rd Vrischigom 1125. 


(a) T. P. Act (M2), S. 58 — Usufructuary mtge 
and lease back — Ejject. 

A usufructuary mtge. was accompanied by lease 
back oj even date. The lease deed provided that 
the lessee should pay a net pattam oj Rs. 180 on 
the date oj 30th oj ‘Makarom’ every year. The 
mtge. deed provided that the mtgee. could demand 
mtge. money in any year in the month oj ‘Kun- 
bhom' arid that the mtgor. could likewise seek re¬ 
demption only during ‘Kunbhom’ oj any year. The 
lease deed contained a provision that on the hap- 
pchvig oj certain events such as non-payment oj 
rent, etc., the migee. could resume possession oj the 
mortgage property. 

Held that the usufructuary mtge. and the lease 
did not jonn part and parcel oj one and the same 
transaction and the migee. ctu'd not demand in¬ 
terest from 30th oj ‘ Makarom ' 1121, rent due up 
to which ives duly paid, till the tender oj mtge. 
money and the mtgee. relying on a recital in the 
mtge. decd m and the tease deed that the amount o) 
Rs. 180 /- represented the interest on the mtge. 
money and treating the transaction as simple mtge. 

(Para 6) 

Anno: T. P. Act, S. 58, N. 35. 

Co) Precedents — Duty oj Subordinate Cts. 

There is a duty on the part oj the judiciary to 
keep themselves informed oj the current decisions 
oj at least the High Ct. to which they are sub¬ 
ordinate. ( P flra 

Anno: C. P. C., Preamble N. 15. 

(c) Civil P. C. (1008), S. 151 — Mistake oj Ct. 

.Vo party can be made to sujjcr jor a mistake 
committed by the Ct. (Para 8) 

(a) T. P. Act (1882), S. 84 — Rcjusal of tender - 

Costs oj redemption suit — Civil P. C. (1908), S. 35. 

In a redemption suit the mtgor. is normally not 
entitled to his costs, but the dejt.-mtgcc. refusing to 
accept a proper tender by mtgor. is also not en¬ 
titled to costs oj the suit. Where both the parties 
are at fault the order will be that both parties mil 

bear their own costs. A y * 

Anno: T. P. Act, S. 84 N. 16; C. P. C., S. 3o N. 7. 

Paul P. MampaUi, for the Appellants; A. S . 
Krishna Iyer, jor the Respondents. 

Cases rejerred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

11900) 22 All 149: (27 Lid App 58 PC) «Pr 4 
! 33) AIR ( 20 ) 1923 PC 178: <14 Lah 466) ‘ iPr J 
C05) 27 All 313: (1 All L J Ho) Pr 4) 

A. S. No. 31 of 1123 (Cochin) 2 

5 Coch L R 262 ( Prs 4 C 

15 Coch L R 65 ,PrS ( pl 5 

19 Coch L R 282 ll 

?47 ( ?°AIR L (34) 14 1 ? 947 Mad 106: (231 Ind CaS p 295^ 

JUDGMENT: The plffs. are the applts. T^ 
suit out of which the appeal in favour of the 

deft U on°J7-1-1 1?5 ** for ^an C amount of Rs 3.000.- 
The mtge. was accompanied by a lease bd ^ 
even date in favour of the pins. 
that the lessees should pay a net pattam of 

tains *a ’provision* 

mine the lease if & when certain speemed e.en^ 

happen and resume possession of he mtgea. i 
pertics but like the mtge. deed it Provides 
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change of possession can take place only during 
the month of Kumbhom. The term used is 
‘Ucharilpettai Kumbhom’ meaning thereby after 
the harvest and in the month of 'Kumbhom*. The 
harvest is in ‘Makarom’ & that is why the rent is 
made payable by the 30th of that month. It is 
common ground that the rent due up to the 30th 
Makarom 1121 has been duly paid & that in 
‘Kumbhom’ of that year the pltfs. had approached 
the deft, with a view to redeem the mtge. by pay¬ 
ment of the mtge money. The parties are however 
at variance as to whether there was a proper 
tender. The lower Ct. took the view that there was 
no such tender & while allowing redemption, held 
that besides tne pimcjpal .rtge. money of Rs 3,000/- 
the deft, was also entitled to get interest thereon 
from 1-7-1121 till the date the mtge. money is paid 
into the Ct. and also directed the plffs. to pay the 
deft, her costs in the suit and to bear their 
own. The plffs. have preferred this appeal against 
* that part of the decree which makes them liable 
for interest and costs. 


(2) Tlie lower Court’s decision proceeds on the 
assumption that the plaintiffs have not paid the 
mortgage money into the Court but that is a con¬ 
troversial matter and it is more convenient to ad¬ 
vert to it later. We shall first refer to the facts 
and circumstances which lead to the institution 
of the suit. Mention has been made that rent till 
30th of Makarom 1121 has been duly discharged. 
There is some dispute between the parties whether 
the rent paid for 1115 and 1116 is the rent for two 
full years or only the proportionate rent for 1115 
<17-1-1115 to 30-6-1115) and the full rent for 1116, 
In view, however, of the common case of the parties 
that there were no arrears due in Kumbhom 1121 
we do not think it necessary to attempt to resolve 
that dispute. The endorsement on the lease-deed 
under date 2-7-1121 shows that the rent due up to 
30-6-1121 has been paid. This payment was soon 
followed by a registered notice, Ex. Ill, dated 
18-7-1124, calling upon the defendant to appear at 
the Nemmara Registry Office on the 22nd of that 
month and receive the mortgage money after giving 
the acquittance. The defendant sent a reply to 
tms on 21-7-1122, expressing her inability to appear 
at tlie Registry Office on the date mentioned in 
the plaintiffs’ notice on account of her ill-health 
and expressing readiness to accept the amount in 

1 5 ld , at ^ er resldenc « on any day between 
rac* da3 J of me month - The plaintiffs’ 

“ se Jfi hat ^ reply notice (Ex. A) was received 
by them °n the 28 th, and that pursuant to their 
notice (Ex III) they had appeared at the Registry 

t?im e h° n m^ e i 2 f^ dmoney - but had t0 rc - 

th .° U . t eff ® cting Payment as the de- 
fendant had not turned up. The further case is. 
that on receipt of the deft's, notice (Ex. A) they 

ucMf . e /L r ? s, t en ®? w 1111 the money on the 28th 
i bUt that she decUned to accept payment on 
vqmi* lame exouses. On the next day. that is on 

hprn K ,? b ^£?. 1121 ’ they filed O. P. No. io of 1121 
before the Trichur Dist. Ct. 4 paid the morteaee 

pfJSS, *i)to that Ct. as provided under S. 88 of 6 *he 
arm!}! Jf amfer , of Pr °Perty Act. Notice of that 
E !I?' ed on the deft, only In Chingom 

on 22 the nth rhw tltl0 ? taken U P for hearing 
SSiaUthat MnfV 1 represented on her 
“ the principal mtge. money alone was 

& “ “°™ counts were due die was not 
willing to accept the amount in deposit in full dLs 
charge of the mtge. The learned “ direct^ the' 
present plffs. who were the petitioners before him 

t t ? Eeek 4hP r mff medy ‘S,, 8 proper sult for redempi 
,£h e P' ffs ; accordingly filed the suit out of 
which this appeal arises the next day. t.e., 18 - 1 - 1122 . 

(3) In the suit the deft, denied the plffs’. having 


made any tender of the mtge. money at any time 
beiore the deposit in Ct. under S. 88, T. P. Act. 
Thai tenuvr, nuwever, is not valid even apart irom 
tiie question whether aii amounts due were deposit¬ 
ed ui that it toon enect oiny in Cnmgom when 
Ihe deit. got notice of it. According to me mtge. 
document redemption can be claimed oniy in the 
montn ot Kumoxiom & if the above were the only 
tender alleged, without further discussion we 
would have confirmed the lower Ct/s decision. 
Though tiie deposit made under S. 88 aione is 
made the subject of an issue as to tender the 
parties had reany joined issue as to whether there 
was any valid tender prior to it. “Evidence was 
led by both sides as to whether the puis, were 
present or not at the Registry Office on the 22nd 
Kumuhom with the mtge. money & whether they 
haci approached the deft, with the same at her 
residence on the 28th. The lower Ct. has elabo¬ 
rately considered these questions & found against 
the Pitts, with respect to their readiness & willing¬ 
ness to pay the money on either occasion. The 
point that was seriously debated before us was 
whether there was not a valid tender before the 
money was paid into the Ct. on 29-7-1121. The 
learned Advocate who represented the applts. be¬ 
fore us readily conceded that unless such a tender 
could be found, the appeal must fail. The resp’s. 
learned Advocate did not complain that there was 
no issue with respect to any tender prior to the 
deposit in Ct. In these circumstances we do not 
feel precluded from considering whether there was 
a proper tender or not on the 22nd or the 29th 
of Kumbhom 1121. As on the facts & cir¬ 
cumstances of the case we do not find our way 
U> agree with the lower Ct. that the plffs. did not 
offer the mtge. money to the deft, at her residence 
on the 28t*n wc do not think it necessary to consider 
whether the plffs. or their representatives were 
at the Registry Office on the 22nd. However much 
we may be inclined to accept the evidence lead by 
the plffs. to show that they were present at the 
Registry Office on the 22nd we are not prepared 
to say that the lower Ct. acted wrongly in rejecting 
that evidence when the plffs. did not choose to 
examine in support of their case the Dist. Registrar 
who they say was appraised of the presence at his 
office ready & willing to pay the deft, the mtge. 
money due to her. 

(4) Before we consider the evidence as to the 
tender on the 28th, it has first to be decided whether 
that to constitute a valid tender the plffs. were, 
as found by the Ct. below, bound also to offer to 
pay the interest from 1-7-1121 up to the date of 
the tender along with the principal amount of the 
mtge. On this question the lower Ct’s. decision has 
gone against the plffs. as that Ct. took the view 
that though in form the suit mtge. was one with 
possession it was in effect only a simple mtge. & 
that therefore the deft, was entitled to interest on 
the mtge. money up to the dute of its repayment. 
As the usufructuary mtge. was accompanied by a 
lease-back of even date the lower Ct. thinks the 
two documents form part & parcel of one & the 
same transaction & that notwithstanding the lease¬ 
back the parties intended that the one should give 
& the other receive interest as if the whole trans¬ 
action was a simple mtge. This inference is drawn 
from the expressed recital in the mtge. document 
that tiie amount of Rs. 180/- that would remain in 
the hands of the mtgee. out of the profits after 
deducting the land revenue assessment, Jenml’s 
dues L Purapad represents the interest on the mtge 
money at 6 per cent per annum & a similar recital 
in the lease-back that the rent reserved under it 
viz., Rs. 180/- represents the interest on the mtge 
money. We need only observe here that in so doing 
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tlie learned Judge was going in the teeth of the ex- 
pressed terms oi the documents k that it was not 
on principle or authorities open to him to say that 
a mode of operation different from the one which 
the documents spoke was intended by the parties. 
When the lease-deed provides that on the happen¬ 
ing ol certain events such as non-payment of rent, 
etc., the mtgee. could resume possession of the 
intged. property, it is idie to contend that the 
parries intended the two documents to form part 
& parcel 01 one i; the same transaction & that the 
terms of the two instruments cannot in law have 
their full & tree operation. See "ERAMU v. 
Moidu'f 5 Coch L R 26*2; SANKUNNI NAYAR v. 
Bappu*, 15 Coch L R 65; k ‘RENGANATHA 
PRABHU v. Raman Vaidyan’, 37 Coch L R 147 k 
KOCHUPENNU v. Kunjukavu Kunjamma', A. S. 
No. 31 of 1123, Cochin High Ct. k FEROZ SHAH v 
Sohbat Khan*, AIR (20) 1933 P C 178. In 'SAN¬ 
KUNNI NAYAR v. Bappu’, 15 Coch L R 65. the 
following instructive passage occurs at p. 66 of the 
report: v 

•‘If the intention of the parties was that the mtge. 
k the lease should run concurrently I do not 
understand why they did not say so. The pro¬ 
vision for surrender soon after harvest would 
tend to show that the lessor mtgee. wished to 
be in a position if need arose to lease the pro¬ 
perty to some one else. This case would seem 
to resemble more the case in ’KHUDA BAKHSH 
v. Ali-un-nissa’, 27 All 313, than the several cases 
in which a mtge. and lease-back were held to be 
a single transaction. In that case, the mtge. was 
for 5 years, but the lease-back was for 4J years 
more or less.” 


In 37 Cochin L R 147 the learned Chief Justice 
Krishnaswami Iyengar remarked thus: 

•Nor can I see any justification for treating pat- 
tom as interest simple because it is fixed in a 
lease-back of property comprised in a usufructuary 
mtge. For certain purposes such a mtge. and a 
lease-back may be regarded as forming parts of 
one k the same transaction, but that is no reason 
lor holding that the pattern payable under the 
lease-back is interest properly so-called. To do 
so would be tantamount to reading the usmruc- 
tuary mtge. k the lease-back as a simple nitge- 
providing lor interest at a certain rate. The 
parties have the right to decide what shall be 
the nature of the contract between them and 
what shall be its terms k so long as there is 
nothing illegal or against public policy in it. it 
is not open to a Ct. of law to ignore it and spell 
out a transaction totally different in charactei 
&• incidents. The pattom payable under Ex. B 
must therefore be regarded as pattom proper & 
not as interest.” 

Next we may usefully quote here the^head-note to 
the decision in Am .20) 1933 P C *78. It reads. 

• A mtge. executed by 'A in favour of B was for 
a term of 10 years. & was in fonn a mtge. with 
possession. Possession was not in fact taken b> 
fhe intgees but by a second document of even 
date the mortgaged land was leased to A foi 
the same term at a rent which may be taken 
to represent the yearly interest on the mtge. debt. 
Mutation 6 was duly recorded in the Govt records 
on the basis of the mtge. in the names of the 
intgees. There had been previous transaction 
between the parties of a similar character. B 
sued ‘A’ for possession after ten years in his 
capacity as mtgee. 

•Held* that there was no reason to construe the 
mtge. as other than a possessary mtge as it 
clearly purported to be, k that the terms of 
thp voco bovine expired, the mteee. was entitled 
to possession. Evidence to show that the mtge. 
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A. I. R. 


was in reality a simple mtge. according to the 
intention of the parties was inadmissible under 
*?• EvlQenc e Act, k no presumption could be 
drawn :rom the previous transactions: 'BAT- 
KISHEN DASS v. Legge’, 22 All 149, Rel. on.* 

In A S. No. 31 of 1123 an F. B. of the Cochin High 
Ct. followed me two last mentioned cases & with 
reference to the contention that the mtge l 
the lease-back in that case formed one transaction 
Sir C. V. Ananthakrishna Iyer, C. J., who delivered 
the leading judgment said as follows: 


It is no doubt true that the rent fixed in Ex ‘G* 
i!ease-bacK) was the interest due on the mtge. 
amount at the rate fixed by the parties, the 
Government revenue payable on the properties k 
also the purappad due to the jenmi; so long as 
Ex. G* was in force, the mtgee.-lessor could not 
get anything more. If it was intended that the 
lessor in such a case should not have the right to 
eject the lessee k take advantage of that 
circumstance to enjoy the whole income of the 
properties which are, as it is said, greatly in ex¬ 
cess of the interest etc., due care should have 
oeen taken to insert proper conditions in the 
lease; for example, the term of the lease may 
be stated as co-extensive with the mtges. and 
that the lessee could not be turned out so long 
as the rent was paid. Also provision might have 
been made for notice to quit being given, say, of 
four or six months, so that the mtgor. may 
arrange for die payment of the mtge. amount. 
Other provisions could have been made in Ex. ‘G’ 
so that the mtgor. may have proper opportunity 
to prevent the mtgee. from enjoying the excess 
profits accruing from the properties. But in the 
absence of any such provision, the lessee could 
not complain that he was turned out by the lessor- 
mtgee. with an ulterior motive.” 


(5) In the face of these decisions, we consider it 
unfortunate that the learned Judge should have 
arrived at the conclusion that the mtgee. was en¬ 
titled to interest till date of re-payment of the 
mtge. money on the strength of “an argument 
based on analogical reasoning founded on certain 
observations by one of the learned Judges in the 
case reported in 'KRISHNA MENON v. Sankara- 
naravanan’. 19 Coch L R 282. The learned Judge 
would have done well to notice Narayana Menon 
J.’s observations in that case which read thus: 


•In my view though the usufructuary mtge. k the 
lease-back are very closely connected, they are 
not parts of one k the same transaction, in the 
sense that they together amount in effect only 
to a simple mtge. or that the rights k liabilities 
under them do not arise separately or give rise 
to distinct causes of action separately enforceable. 
For thesc latter purposes, the two should be re¬ 
garded as distinct transactions. No doubt, if 
there was absolute failure of consideration for the 
mtge. to any extent, there would be occasion for 
abatement to that extent, of the rent payable 
under the lease. But that result is due not to 
the two together forming only one ‘and’ the same 
transaction, but to the defect on the merits, ox 
the claim for the whole rent on account or tne 
close connection between the two transactions. 
In this case however, we cannot in the known 
circumstances, hold that there has been as y 
any failure of consideration for the usufructuaij 

mtge.” 

(6) The mtge.-deed provides that the mtgor. 
in seek redemption only in the month of Kjm- 
hom after the Makaram harvest is over. The 
■ase-deed provides payment of pattom on the 30Ui 
[ Makaram every year&wbenthemtgor^. 
idemptlon in the specified month after discharge 
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of all arrears, we fail to see what amounts in 
addition to the principal mtge. money the mtgee. 
could claim as the price of redemption. If the 
transaction had continued to be in force, rent would 
have become due only on 30th Makarom 1122 & 
where the option to redeem is sought to be exer¬ 
cised in Kumbhom 1121, it is difficult to corn- 
prehend how the mtgee. could claim interest for 
the days intervening between 30-6-1121 & the date 
of the proposed repayment of the mtge. money in 
Kumbhorn 1121. The decision in 15 Coeh L R 65, 
goes to the extent of saying that when a usufruc¬ 
tuary mtge. is accompanied by a lease-back & they 
form distinct transactions, (as in this case), the 
mtgor. is entitled to redeem on payment of the 
principal mtge. amount alone leaving the mtgee. to 
seek other remedies for the rent if any due to him 
under the lease. A passage from the judgment in 
that case has already been quoted & in this con¬ 
text the head-note to that case & another passage 
from the body of the judgment may also with ad¬ 
vantage be quoted: 

The head-note reads: 


“A usufructuary mtge. was executed on the 7th 
Edavom 1077 & provided for redemption on the 
7th Edavom 1078. A lease-back which was also 
executed on 7th Edavom 1077 was for a term 
ending with the next ucharal. 

Held that the mtge. & lease were two distinct 
transactions & the ratgor. was entitled to redeem 
the properties on payment of the principal money 
alone leaving the mtgee to seek remedies for the 
rent due to him under the lease.” 

In the body of the judgment it is seen observed: 

"The mtge. is redeemable on payment of the prin¬ 
cipal money alone, & the mtgee. must seek other 
remedies for his rent.” 


The claim that though the mtge. money is offered 
to be paid back in Kumbhom, the mtgor. should 
lurther pay interest on the money accruing due 
after 30th Makarom is therefore absolutely un¬ 
founded & clearly unsustainable in law. It is 
rather unfortunate that the learned Judge missed 
noticing the above Cochin cases. We think it also 
appropriate to point out as Somayya, J., did in 
'RAGHAVA v. Theyyunni’, AIR (34) 1947 Mad 106 
at p. !08 ( that there is a duty on the part of the 
Judiciary to keep themselves informed of the cur¬ 
rent decisions of at least the High Ct. to which they 
are subordinate. The result is that the parties 
have been put to heavy expense & trouble to ob- 
i™. a P r °Pf* decision on a question which was well- 
settled, so long ago as the decision in T5 Coch L R 
65, if not in 5 Coch L R 262. 

hail? 1716 ^ ur ^ ier question is whether there has 
been a proper tender on 26-7-1121. It is necessary 

lath th?n^ Yele * mt /acts here. On the 
18 th the plffs. sent a regd. notice asking the mtgee 

m.n P fi Pe f m ** 0fflC€ rec *ive the mfge! 

money & give acquittance. On the 21st the mtgee 

sent a notice saying that owing to ill-health she 
could not appear at the Registry Office but would 
receive the amount in case it 1 $ paid at her resi¬ 
dence between - the 26th & the last daulf thl 

?°PW 2 1 Sff JJ Celved “the 28th 

the money on the 28th itself * 

mphf ^ r^° , r i tun } vrffhout making the pay¬ 

ment as the deft. & her husband wanted some mnro 

^ towards ^ e transaction than 
uie principal mtge. money itself On th* eon, ™ 
toi O P No. 10, filed Jthe iichm D e Lst ?t & 
we principal mtge. money deposited along with it 
evidmwf nf ther 111111656 ^“instances the 

SnSd ff* I 0 ? 1 the mt « e - moneys 

wnaered to the deft, at her residence cannot be 


accepted. No doubt the clefts', husband as DAY. 2 
denies that P.W. 2 or P.W. 4 went there with thi 
money. We have carefully gone through tnc oral 
evidence in the case & in the light oi the lacts i, 
circumstances adverted to above, we cannot bring 
ourseives to accept D. W. 2's testimony in prefer¬ 
ence to the evidence of P.Ws. 2 & 4. The pitls. be¬ 
long to Ncemmara & unless they had with them at 
least on me 2 &th the necessary amount they ecu Id 
not have deposited the mtge. money in the Ct. at 
Tnchur the next cay. If they had the money with 
them on the 28th when they got Ex. A notice, there 
is no reason why they should not have taken the 
money to the deft. We find very little difficulty 
to beiieve P.Ws. 2 & 4 when they say the deft, ic 
her husband wanted some amount by way of in¬ 
terest. Ex. A itself suggests it though not ex¬ 
pressly & the contention both in the Ct. below & 
before us was that the deft, was as of right entitled 
, to claim interest till date of repayment. D.W. U 
is the only witness who was examined before the 
learned Judge who decided the case. All other 
witnesses were examined by his predecessor. P.W. 
4 is in fairly well-to-do circumstances L nothing has 
been elicited in his cross-examination why In 
should bear false testimony against the deft. We 
would accordingly reverse the lower Ct.’s finding 
that there was no tender on the 28th & hold there 
was one & that it was valid & prpper. Tho re¬ 
sult is as a proper tender was made the price of re¬ 
demption has to be fixed at Rs. 3,000/-, the princi¬ 
pal money under the mtge. & the lower Cts. de¬ 
cision that the deft, is entitled to interest from 
1-7-1121 till date of payment will stand set aside. 


(8) In an earlier part of this judgment it was 
stated that there is dispute whether the mtge 
money can be regarded as having been deposited 
in Ct. at all for our present purposes. Ex. *B* i* 

°* L ? ’ ^ 10 & Ex - c * Ct's. order 
dated 17- i 1 22rel e gatmg the plffs. to a suit. Or. 
21-.-1122 the plffs. applied to the Ct. by means ol 
M. P. 627 of 1122 to transfer the amount deposited 
m O. S. No. 10 to the credit of the suit The Ct 
passed Its order on 5-3-1122 rejecUng the appln. & 
directing the party to make the appm. in O. P. 

Phis. made a further appln. a.-^ 
directed in M. P. 781 of 1122 on 15-3-1122 & on the 
very same day the Ct. passed its order allowing the 
transfer. It would, however, appear that this order 
was not implemented as is the practice by a com¬ 
munication to the Controller of Accounts to offeci 
U . e ., n ^ es ! ary ad iusUnents in the books relating to 

♦h Vll H C ff The resuit been that when 

the deft, applied for the amount on 23 - 6-1122 (m p 

ncfaidlamomft CL reJ * ted ifc th^unVSt 

no such amount was in deposit in the suit. The three 
orders referred to have been passed by three 
different Judges & the fourth Judge who disposed 

U 110 araount has di- 
P 05 /**- f t ^ at . t ^ e ar e yet to moke the deposit 
& that the deft, would be entitled to interest till 
sueh deposit is made. The money was paid into 

tjj* on tbe ^th °* Kumbil °ro soon after the 
tender out of ct. For reasons better known to 
tne deft., the notice of the appln. & deposit wa.s 
served on her only in Chingom & she then refused 
to accept the amount. The plffs. immediately filed 
the present suit. As soon as the deft, appeared 
steps were taken to have the amount transferred tn 
the credit of the suit & the CL umSo v 
sanctioned it. The question 13 whether to th£ 
circumstances the plffs. can be made to suffer £ 

a J* ela K U .u n ^ 01 a* Ct. to implement i£ 

order by the usual communication to the CWtrS 
ler of Finance & Accounts. No party S bema* 
to suffer for a mistake committed by the Ct Tihi 
it is a question of who among two innocent parties! 
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should suffer, we have, in the circumstances of the 
case, no hesitation to hold that it certainly cannot 
he the pills. A reading of the deft’s, appin. for the 
Amount (M. P. 1857) would show that it was in¬ 
tended as a mere eye-wash & that she was pretend¬ 
ing ignorance as to where the money was. All that 
-.•'he wanted by that appin. was to make it appear 
she was not at fault in any respect. She was not 
much concerned what order the Ct. passed on her 
appin. If the Ct. had issued notice of that appin. 
to the pin's, the whole matter would have been 
cleared up then k there. The delay caused for 
service of notice of O. P. No. 10 is suspicious and 
the contents of the petn. M. P. 1857 of 1122 show* 
the deft, in her true colours. Even after a copy 
ot M. P. 781 of 1122, the plffs.* appin. in O. P. 
No. 10 to transfer the amount to the credit of the 
.suit a* a copy of the order thereon allowing the 
transfer were produced k marked as Exs. in the 
case (Exs. D and E respectively) no step was 
taken to bring the money to the credit of the suit 1 
k if the Ct. below had cared to read these papers, 
it would not have proceeded to pass a decree in 
the suit as if the pills, were in default to deposit 
the mtge. money. In all the circumstances of the 
case the only reasonable k legitimate conclusion we 
can come to Ls, that the tender out of Ct. was 
lolld. by deposit in Ct. k the deft, cannot claim 
anything more than Rs. 3,000/- from the plffs. as 
the price of redemption. 

(9) The other question that remains to be de¬ 
cided is as to costs. The lower Ct. directed the 
plffs. W> bear their own costs k pay the deft, her 
costs. The deft/s refusal to accept the tender is 

1 sufficient to disentitle her to the costs of the action 
d: we decide accordingly. 

(10) The next question is what our order should 
be regarding the plffs*. costs. In a suit for redemp¬ 
tion the mtgor. is normally not entitled to hi- 
costs. But in this case the deft’s, misconduct in 
refusing to accept payment of the mtge. mone> 
lead to the suit. However, the fact remains that 
because the plffs. did not follow the usual course of 
withdrawing the money from the O. P. proceeding 
& redepositing the same in the suit the deft, was 
disabled from getting the money while the suit was 
pending. No doubt if the deft, had made a bona 
fide appin. setting out the true facts, the Ct. would 
not have rejected her appin. in the manner it re¬ 
jected M. P. 1857. Nevertheless the money has 
been lying idle in Ct. all these years & the purs, 
cannot fully be exonerated from all blame, we 
would therefore confirm the lower Cts. order tr 
the plffs. should bear their no costs in the suit. 

(11) In the result. In modification of the lower 

CVs. decision, we hold the de “ Jf JRedemption 
Rs. 3.000/- alone & no more as pi ice of "demPtlo 

ESAffiSSSSsg 

fXiFttoSt The deft, is at liberty to draw h 

esshs 

in Sly- Order accordingly. 

DtW. _ 

[C. N. 40 ] 
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GANGADHAPA ME NON AND JOSEPH 
VITHAYATHIL. JJ. 

Reran Hair Gopalnn Hair. Appellant: Lekshmi 
Amma Bharaihl Amma and another. Respondents. 

A. S. No. 106 of 1123, D/- 4-9-1951. 

(a) Transfer of Property Act (1882). S. 5. Ap¬ 
plicability — Revenue Sale. 


A. 1.8. 


The principle underlying Section 52 relating to 
'Us pendens' does not apply to cases of revenue sale 
for arrears of tax due on a property. 1949 Trav. L R 
36 Dissent from; 1950 Ker L T 322; AIR (26) 1939 
Mad 256 and AIR (16) 1929 Rang 175. Rcl. on. 

(Para 5) 

Anno: T. P. Act, S. 52, N. 32, Pt. l. 

(b) Civil P. C. (1908), S. 11 - "Might" - Right 
acquired pending suit. 

A party is not bound in law to put forward a claim 
in a suit on the basis of a right acquired by him 
during the pendency of the suit. AIR (36) 1949 
Mad 586 (F B). Rel. on. (Para 6) 

Anno: C. P. C., S 11, N 38, Pt 9. 

(c) Civil P. C. (1908), S. 47 (2) — Right acquired 
pending suit — Executing Court's right to grant 
relief. 

I) party to the decree can file a fresh suit on 
the basis of a right acquired by him during the 
pendency of the suit the Court executing the de¬ 
cree can treat a proceeding under S. 47 as a suit 
and grant appropriate relief to the party. (Para 7) 

Anno: C. P. C., S. 47, N. 82. 

ilf. K. Parameswara Kurup. for Appellant; S. 
Narayanan Potti, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 
t 66-68) 3 Mad H C R 207 (Pr 6) 

( 03) 26 Mad 230: (12 Mad L J 368) (Pr 4) 

(’141 37 Mad 49: (AIR (1) 1914 Mad 590) 

(Pr 4) 

(’39) AIR (26) 1939 Mad 256: (181 Ind Cas 57) 

(Pr 4) 

(’49) AIR (36) 1949 Mad 586: (1949-1 Mad LJ 593 

FBI (Pt 8) 

(’29) AIR (16) 1929 Rang 175: (7 Rang 113) 

(Pr 4) 

(’50) 1950 Kcr L T 322 (Trav) <Pr 3) 

28 Trav L J 226 (FB) (Pr 3> 

C49) 1949 Trav L R 36 (Pr 3) 

JUDGMENT.: The 2nd plaintiff in O. S. No. 51/ 
1104 of tile Quilon District Court is the appellant 
In this case. The appeal is from an order in exe¬ 
cution. The suit was for partition. When the 
plaintiffs applied for delivery of possession of the 
properties allotted to their share in the final decree 
the present respondent put in an obstruction peti- 
tion in respect of 20 cents in the decree Schedule 
C item No. 20. It was contended that this plot 
was sold in revenue auction on 10-8-1109 for arrears 
of Sirkar Tax and was purchased by the 70th de¬ 
fendant in the case who sold it to the obstructor on 
11 - 10 - 1110 . The lower Court allowed the ° bstr “ c : 
tion petition and the appeal is filed from that 

0T< (2) The suit was filed in 1104 and the prelimi¬ 
nary decree passed on 27-1-1110 and the final 
decree on 27-5-1110. The revenue auction ms on 
10 - 8 - 1109 . i.e., before the date of the P r ® u ®} n ?IJ[ 
decree. The points urged in this appeal by the 
learned advocate for the appellant are the follow 
ing (1) The revenue sale is affected b) 

(2) the 70 th defendant who was the revenue ai \ic 
tion-purchaser was bound to put fprward his 
in respect of the property in the suit itself and that 
therefore the present plea of his assignee _ • 
by ’res judicata’ and (3) the execution Court * 
not competent to go behind the decree which 
awards the disputed plot to the plaintiffs. d 

(D With regard to the urst P 0111 * lIlc u 
AdScS for the appellant relies on a ngg* 

?mSTS"DewSof 1949 Trav L R 

36 M That V w^ C a suiUnstiSed to set aside a revenue 


im 
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eale on the ground that it was vitiated by material 
Irregularities. The revenue sale took place during 
the pendency of a suit for partition. It was held 
In that case that the ‘karnavan’ of the ‘tarwad' was 
not a party to the revenue proceedings and that 
the sale was therefore invalid and not binding on 
the ‘tarwad.' It was also held that the revenue sale 
was vitiated by 'lis pendens'. This question came 
up for consideration in a later case reported in 
•KRISHNA KARTHA v. Kumaraswami', 1950 Ker 
L T 322. In that case Govinda Pillai J. observed 
thus: 

“The observation thus made in 1949 T L R would 
therefore indicate that the revenue sale is vitia¬ 
ted by ‘lis pendens' and that it will not affect the 
rights of the auction-purchaser in execution of 
the decree. This observation or dictum is against 
the decision of the Full Bench in 28 Trav LJ 226. 
That holds that a revenue sale puts an end to 
all the charges whether these charges had merg¬ 
ed in a decree of Court or not. Otherwise there 
would be no meaning for the provisions in Ss. 
2 and 39 of Act 1 (1) of 1068 that the land, 
the buildings upon it and its products "shall be 
regarded as security for the public revenue on 
such land and that all lands brought to sale on 
account of arrears of revenue due thereon shall 
be sold free of all encumbrances. If the said 
observation in '1949 Trav. L R 36 purports to 
lay down a proposition of law, I would with all 
respect state that the law was not correctly stat¬ 
ed and that it is opposed to the Full Bench 
ruling in ‘28 Trav L J 226'. I would therefore 
prefer to follow ‘28 Trav L J." 

(4) We do not think that the fact that there 
was a suit for partition pending when the property 
was sold for arrears of tax will in any way affect 
the validity of the revenue sale. The result of 
holding otherwise would be that the Government 
would not be entitled to proceed against a property 
forming the subject matter of a suit for arrears of 
tax due thereon. Reference may be made in this 
connection to a decision of the Madras High Court 
HE** to -PONNUSWAM! CHETTIAR V. Obul 

5^?/. A^A (26 * 1939 Mad 256 ' That was a case 
“ * K th « avenue sale took place before the 

A na , d u ecree ln a mor tgage suit. His 
Lordship Wadsworth J. observed thus in that case: 

"or f«nH U ^ abllsl ? ed 0131 such a sale for arrears 
™ in SA not affected by lis pendens. 

Pillfti’ ambalam V. Kuruppiah 

firSi 49 30(1 1116 observations in 'KADIR 
MOHIDEEN v. Muthukrishna’, 26 Mad 230 at n 
236. I have no hesitation in holding that the 
sale by the Collector for arrears of rent of the 
land on which those arrears were due to the 
land-holder is not affected by a pending suit Jn 
^ mortgage executed by the ryot who is ill de 

T 58 ™ effect k the ruling i n ‘ABDUR rattw 
v.N.P L.S.P. ChettlarFinn’, AffitmiM 

property was sold undfrBurma L^dCp 6 the 
Act, S. 47, by the Corporation Off d Ue rSK 
^mortgagor for arrears of property Sx 01“!° 
beId th i£ the property was sold free fram thJLJS 8 

£E 0bSerVed 111115 111 case 

* sr.'s 
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was pending between the defaulter and some of 
his other creditors." 

(5) We have no doubt that the principle under-* 
lying S. 52 of the T. P. Act relating to *lis pendens’l 
does not apply to cases of revenue sale for arrears! 
of tax due on a property. 

16 ) The second point for consideration is whe¬ 
ther the claim is barred by ‘res judicata’. The 70th 
defendant who was a ‘pro forma' party in the case 
purchased the property in revenue auction on 10-3- 
1109. The suit was as stated above instituted in 
the year 1104. At the time of the institution of the 
suit the 70tii defendant had no claim to put for¬ 
ward in respect of the plot in dispute. He could 
not therefore raise this plea at that time. The 
question for consideration is whether the defendant 
in a suit is bound to put forward a plea on the basis 
of a cause of action which arises during the pen¬ 
dency of the suit. This question was considered 
by a Full Bench of the Madras High Court in ‘SITA 
AMMA v. Kotareddi', AIR (36) 1949 Mad 586. It 
was held in that case that when a right accrues to 
a party in respect of the subject-matter of a suit 
after the institution of the suit he is not bound 
to rely on that right in that suit. Following the 
decision in ‘ARICHANDRAN DEO CARU v. Ram- 
anna Chandri'. 3 Mad HCR 207, their Lordships 
observed thus in that case: 

“It has been a well recognised principle of law 
that a plaintiff who acquires a Iresh claim dur¬ 
ing the pendency of his suit or afterwards can 
bring another suit on the fresh cause of action.” 
If a party who acquires a fresh right during the 
pendency of the suit wants to claim a relief in 
the suit on the basis of that right he will have to 
seek an amendment of the pleading and the Court 
is not bound to allow the amendment. Therefore 
it cannot be said that a party is bound in law to 
put forward a claim in a suit on the basis of a right 
acquired by him during the pendency of the suit. 
We are therefore of opinion that the claim based 
on the revenue sale was not one which the 70 th 
defendant was bound to put forward in the suit, 
rhe plea of his assignee cannot therefore be said 
to be barred by 'res judicata*. 

<3? ™th regard to the third point, namely whe- 

« L th dK < ?® 1 .‘ rt .u exe . cutln « ^ decre * is competent 
w,„ b ! h ‘?. d ll ? e , decree - we are Of opinion that 
7 9 as claim is not barred bv 'res judicata’ 
im/i.fcompetent to go int6 the question 
under S. 47 C. P. C. If a party to the decree can 

hlf Mri r ^,rin3 L° n th ! basis of n r 'ght acquired 
“J du ™K the pendency of the suit the Court 
executing the decree can treat a proceeding under 

Vh su , 1 311(1 grant appropriate relief to the 
^J he . 0We r . Court was therefore competent 
^ ^ aside f r K claim put forward by the assignee 
relief "° th defendant “d Brant him appropriate 

(8) For the above reasons we confirm the order 
or the lower Court and dismiss this appeal with 
costs. 

V-R-B. Appeal dismissed. 


[C. N. 41.] 
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GOVINDA PILLAI AND GANGADHARA 
MENON JJ. 

Kesavan Raghavan, Petitioner v. Eapen Mathew 
Respondent. 

C. R. P. No. 1088 of 1950, D/- 27-11-1950. 

(a) Debt Laws — Travancore Debt Relief Art 

"'Jd™ r° Tder r ount toSwS 

~ Af 1 does not V r ov!de for appeal by un¬ 
secured creditor — Appeal may be treated asrevi- 

ffton - (Para 2 ) 
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( b) Debt Laws — Travancore Debt Relief Act (II 
and III of 1116), Ss. 16, IS. 19. 12, 3(1), 4 to 6 — 
Jurisdiction under S. 16 invoked — Petition /ound 
maintainable — Procedure jor Court to adopt — 
Ss. 3(1), or 4 to 6, if impose restrictions in apply¬ 
ing Ss. IS and 19. 

When once the jurisdiction of the Court is in¬ 
voked under S. 16 and the petition is found to be 
maintainable under that scctioii the Court has to 
settle all the debts of the petitioner by applying 
Ss. IS and 19 of the Act. In thus applying Ss. 18 
and 19. there is no restriction imposed on account 
of the provisions of Ss. 3 (1) or 4 to 6. This is 
so by virtue of the provisions of S. 3(2). There¬ 
fore the classes of debt mentioned in S. 4 become 
debts to which the Act applies when the Court 
determines the amount of each debt under S. 18 of 
the Act. Hence, when the Court applies the provi¬ 
sions of the Act embodied in S. 18 and determines 
the amount of each claim, the provisions of S. 12 
arc attracted ond it has to determine the amount in 
accordance with the provisions of that section. 

(Paras 6, 7, 9) 

(c) Debt Laws — Travancore Debt Relief Act 
(// and 111 of 1116) Ss. 3(2) and 4 — Which pre¬ 
vails — (Interpretation of statutes — Incompati¬ 
bility in Sections of same Act.) 

Section 4 docs not override the provisions of 
S. 3 (2) which are imcompatiblc with the intention 
expressed in S. 4. Section 4 expresses the general in¬ 
tention. Section 3 (2) however expresses in a parti¬ 
cular intention in the application of Ss. 18, 19, 20 
and 23 of the Act, namely, that those Sections 
shall apply notwithstanding anything contained in 
S 3 (1) or Ss. 4 to 6 of the Act. It is an established 
rule that when an Act contains general provisions 
and also special provisions of this sort the general 
provisions are not to control or repeal the special 
provisions. The particular intention is to be con¬ 
sidered an exception to the general one. Therefore 
even if the intention expressed in S. 3(2) is con¬ 
sidered incompatible with that expressed in S. 4, 
the former has to prevail: (1876) 4 Ch. D. 395, 
Relied on. $> 

M. Madhavan Nair t for Petitioner ; M. Abraham, 
for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

(’47) 1947 Trav L R 563 (Pr 6) 

(1876) 4 Ch D 395: (46 LJCh 105) (Pr 8) 

ORDER: This is a matter arising out of a pro¬ 
ceeding under S. 16 of the Travancore Debt Relief 
Act (Acts II and III of 1116). The 7th counter 
petitioner the appellant before us is an unsecured 
creditor. The respondent is a secured creditor who 
has obtained a decree in O. S. 1360 of 1110. Tne 
Court below by its order dated 3*4-1950 fixed the 
amount due to the respondent at Rs. 4135-7-0. me 
appeal is directed against this order. 

(2) The learned Advocate for the respondent 

raised a preliminary objection that no lies* 

Act II of 1116 does not provide for any appeal 
from orders of this nature. Therefore there is con¬ 
siderable force in the objection taken by the learn¬ 
ed Counsel. The learned Advocate for the appel¬ 
lant however prays that the appeal may be treated 
as a revision petition. We think that this prayer 
may be granted. The appeal is therefore treated 
as a revision petition. 

(3) The main point urged by the appellant is 
that tlie Court below overlooked the provisions of 
S. 12 of the Debt Relief Act in fixing the amount 
due to the 1st counter-petitioner. But it Is con¬ 
tended for the respondent that the appellant is 
precluded from raising the point in appeal as he 


A. 1.JL 

is concluded by the admission made by him in the 
lower Court. The learned Advocate for the ap¬ 
pellant argues that the observation in the order 
oi tiie learned Judge that the amount claimed bv 
the 1 st counter-petitioner is not objected to by 
the other parties is not correct, it appears from 
the records that all that the learned Advocates for 
counter-petitioners 2, 5, 6, 7 and 11 stated in wriU 
ing was that they had no objection to the amount 
due to the 1st counter-petitioner being paid to him. 
They did not say what that amount was. Nor did 
they give up the right to have that amount deter- 
mined in due course of law. No admission as to 
tiie amount due to the 1st counter-petitioner can 
therefore be drawn from the statement in ques¬ 
tion. Hence the lower Court was wrong in having 
fixed tiie amount without determining the same 
through proper investigation as if the claim put 
forward by the first respondent was not objected 
to by the other parties. 

(4) The question then arises whether the Court 
below was bound to apply the provisions of S. 12 
in determining the amount under S. 18 of the Act. 
The point does not appear to have come up for 
consideration before in any decision of this Court 
The decree-debt in O. S. 1360 of 1110 is admittedly 
a liability arising out of a sale of immovable pro¬ 
perty in respect of the balance of purchase money 
for which the vendor has lien on the property sold 
as provided under S. 4(1) of the Debt Relief Act. 
Section 4 enacts that nothing in the Act shall 
affect debts and liabilities falling under the several 
heads mentioned therein. It is therefore contend¬ 
ed that the decree-debt in question is one of the 
classes of debts excluded from the purview of the 
Act and that the provisions of S. 12 the operation 
of which is restricted to debts to which the Act 
applies cannot be invoked in determining the 
amount under S. 18 of the Act. The learned Ad¬ 
vocate for the appellant however contends that by 
virtue of S. 3(2) of the Act the provisions of Ss 18, 
19,20,21 and 23 of the Act apply to all classes of 
debts whether incurred before on or after the 23rd 
Dhanu 1112 notwithstanding anything contained to 
S 3 ( 1 ) or Ss. 4 to 6 and that the provisions of 
the Act have therefore to be applied without the 
limitation imposed by S. 4 in determining the 
amount under S. 18. Hence he argues that the 
provisions of S. 12 become applicable when the 
amount of a debt payable is determined under S. 18 
of the Act. 

(5) The Act evidently is intended to afford relief, 
to the debtors in respect of certain classes of debts. 
One of the ways by which the aim Is to be achieved 
is by allowing the debt to be discharged by pay¬ 
ment in instalments in the manner and to the ex¬ 
tent provided under Ss. 8 and 9 of the Act. Section 
3(1) however restricts the application of the above 
sections to debts incurred before 23rd day of Dhanu 
1112 and subsisting on the commencement of the 
Act subject to the provisions of Ss. 4 to 7. PJn'- 
ther relief in the matter of discharge of such debts 
is afforded by S. 11 which directs that in deter¬ 
mining the amount of a decree debt for purposes 
of payment under Ss. 8 and 9 interest payable shau 
be as provided in S. 11 notwithstanding anything 
contained in S. 31 of the Civil P. C. or any other 
law. contract, decree or order of Court to tne con¬ 
trary and also by S. 12 which enjoins that future 
interest from the date of commencement of™ 
Act on any debt to which the Act applies shall 
limited to four per cent. only. 

(6) Still another way of affording relief to» deb JJJ 
is that embodied in Ss. 16 to 21 of the Act -Any 
individual who is unable to pay J is ^ # £ 
stalments as provided under Ss 8 and19 

Act may invoke the Jurisdiction of the Court unu« 


1952 Krishna Iyer v. Offl. Liquidator ( Kunhi Raman C. J.) Trayancore-Coohin 09 

(G. N. 42.] 

A I. R. (39) 1952 Trayancore-Cochin 99 

KUNHI RAMAN C. J. AND SAN KARAN J. 

T. V. Krishna Iyer, Appellant v. The O/ficial 
Liquidator, tlie Cape Comorin General Traffic Co. 
Ltd., Respondent. 

A. S. No. 57 of 1124, D/- 3-7-1951. 

Companies Act (1913), S. 230(l)(b) — ‘Waffes - — 
Payment of bonus — Contract Act (.1372) S. 25(2) 
— Travancore Companies Act, S. 285. 

The word 'bonus' does not come under the cate¬ 
gory of 'wages'. To recognise the employees of a 
company in respect of bonus as preferential cre¬ 
ditors within the meaning of S. 230 is certainly not 
warranted. The payment of bonus will not come 
under S. 25(2) of the Contract Act also as the em¬ 
ployees have rendered services in return for wages 
iwiyaoic to them and not voluntarily. (Para 2) 
Anno:_ Companies Act, S. 230 N. 2; Contract Act 
S. 25 N. 8. 

T N. Subramania Iyer, Advocate General, for Ap¬ 
pellant; C. M. Kuruvilla, for Respondent. 

KUNHI RAMAN, C. J.: a share-holder in a 
company which is in liquidation under an order 
passed by this Court is the appellant. The ofli- 

^ d , 1 io‘ q , U1C !f t01 °l l u C com P an y appears as the res- 
^h Th 'p 11 ^ hlS lcarned counsel Mr. Kuru- 
villa. The Company was interested in salt pans 

5 “JS )'' cin “ y of Nagorcoil. o. P. 3/1116 was pre- 

/° r the windin 6 U P of that company. That 

fhp n a V° n , ^ ems to have been transferred from 

uhii?^l nCt C ° Urt Nagercoii to the file of the erst- 
while Travancore High Court and re-numbered as 

o. r. l oi 1122. A single Judge of the erstwhile 

S^9 a i8 COr The i r gh w COUrt dismisse(i that O. P. on 
wm There was an appeal presented to tho 

appellate side of the erstwhile Travancore Hlcli 

Sffigyj- The appeu wafmeK 

2 d 12-1123 accompanied with a petition for stav 

yttoriScitio? & «ni ear t ned counsei to ° k noti ^ 

srsrSS 

St bSSld ^me^Sl^Sp 0 °° nf 

=SS 

an application to the Dktrlct Court oW mad ® 
to which the case was tramfArr«h w .? f Nagerco11 
Travancore High the erstwhlle 
in liquidation praying tl/at tW^i 'Jf Proceedings 
the directors a , res °lution passed by 

may £*^ i SS?ft n a <1 l ff us t0 , the ^oyees 

recognised oJ S ( !° and the employees may be 

th* 2 ’ £ contended on behalf of the respondent 
that the bonus that was sanctioned under the iS! 

£ £ P ^ ed . by the directors would come uncS 

Court ^ K f 7 ages payable to workmen. £ 
Court below had accepted this contention' i!! 6 

reason given Is that the word 'wages- ^define JVn 

the Travancore Payment of Wares Apf 15 

include bonus or other additional A »l!l w ? dld 

payable for regular attendance good ^H narat,on 

duct of the person emnloved Ai?H OC \ work or con * 

would not be unreasonable to*?™ nc c ( onsec]uentl y it 

•wages’ occurring in toe -Sav^ror^ 6 tha word 

corresponding to the Tnrti?«° I V 3omi>anlcs Act 

“ w“ 0 Thg ,d ;soSrs 1 u^ 


Section 16 of the Act for a full settlement of his 
debts. No doubt the section imposes certain res¬ 
trictions; one such restriction being that at least 
one oi the debts must be such as would have been 
capable of being discharged under Ss. 8 and 9 as 
was held in ‘1947 Trav L R 563’. But when once 
the jurisdiction of tlie Court is invoked under S. 16 
and the petition is found to be maintainable under 
that section the Court has to settle all the debts 
of the petitioner by applying Ss. 18 ana 19 of the 
Act, In thus applying Ss. 18 and 19, there is no 
restriction imposed on account of the provisions of 
Ss. 3(1) or 4 to 6. This is so by virtue of the provi¬ 
sions of S. 3(2) which provides; 

"Notwithstanding anything contained in Sub-s. (l) 
or Ss. 4, 5 and 6 the provisions of Ss. 18, 19, 20, 21 
and 23 shall subject to the provisions of S. 7 
apply to ail classes of debts whether incurred be¬ 
fore, on or after the 23rd Dhanu 1112." 
Therefore the classes of debts mentioned in S 4 
become debts to which the Act applies when the 
Court determines the amount of each debt under 
S. 18 of the Act. 

(7) Section 12 of the Act provides; 

"No future interest exceeding simple interest cal¬ 
culated at four per cent, per annum in the 
case of paddy debts shall be chargeable from the 
date of the commencement of the Act on any 
debt to which this Act applies." 

Hence when the Court applies the provisions of the 
Act embodied m S. 18 and determines the amount 
~ each claim, the provisions of S. 12 are attracted 

. d ? t€rmine amount in accordance 
with the provisions of that section. 

l hat S - 4 exclu des the classes 
, mentioned therein from the purview of 
the Act inasmueh as it expressly provides that 

'famnff S imdp he »h Ct aff€Ct debts and liabilities 

under the heads mentioned therein and 
that therefore S. 4 of the Act overrides the provi- 
sions of S. 3(2) which are incompatible with the in¬ 
tention expressed in S. 4 . Section 4 expresses the 
general intention. Section 3 ( 2 ) however expresses 
fPfticular intention In the application of ss 18 
19 20 and 23 of the Act. namely, that tEsJseTtions 

to S ail?or ln S anyUllng contained 

Ehed 3 ™l thf?' 6 ° f the Act ' 11 is an “tab- 
nsned rule that when in an Act you find general 

As 

iMaxwell on the Interpretation of Statutes 9 th 2? 
tlon, page 176). Therefore even if th p m pn^n' 

KS&S “s 4 

ac e^ressed In S. 4. the former has to prevail. 

9 l. We are therefore of the view that on Qn „n- 
pllcation under S. 16 when thp rn!n* a°? an , ap ‘ 

» 8 nt s svsssftt* ~ 

ss awasftVar s —« 

stind! "we seUt askf 

aervauons made above S JKft ? ob ‘ 

by us as a revision Detitinn £ P f „ wb , lch 18 treated 
above with cate! * * aUowed « ^dlcated 

R ' G,D ' Petition allowed. 
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of the Company in liquidation but the District Judge 
dismisses the petition lor considering a scheme lor 
reconstruction, the decision is in favour of the ap¬ 
pellant although one of the findings was opposed 
to his contention. He cannot, therefore, be regard¬ 
ed as an aggrieved person who is competent to file 

n ti nr\yyr>n1 /rnm f r'-r A ..r- /n 


fallacious. This would be evident if reference is 
made to the opemng words of the relevant section 
of the Travancore Payment of Wages Act which 
make it clear that the words defined in that sec¬ 
tion are to be understood in the sense of the defi¬ 
nition, for the purpose of that Act. When it is a 
definition restricted in its scope to the particular 
Act, it cannot be regarded as a general definition 
that would apply to the term which occurs in other 
Acts of the legislature. Therefore, it is not pos¬ 
sible for us to uphold the view taken by the Court 
below that the word ‘bonus’ will come under the 
‘category of ‘wages’ in the Companies Act. It ap¬ 
pears from the records that on the date this resolu¬ 
tion was passed there were creditors who were 
claiming payment of more than six lakhs of rupees 
by the company, according to the documents filed 
in the court below. The exact amount payable to 
the creditors has not yet been ascertained. To 
sanction a bonus exceeding Rs. 10.000 would cer¬ 
tainly result in detriment to the creditors of the 
company. The resolution was passed at a time when 
the matter was pending on the appellate side of 
the erstwhile Travancore High Court and ulti¬ 
mately the company was directed to be wound up 
by that Court. To recognise the employees of the 
company in respect of bonus as preferential cre¬ 
ditors within the meaning of S. 230 of the Indian 
Companies Act corresponding to S. 285 of the Tra¬ 
vancore Companies Act is certainly not warranted. 
The learned counsel for the liquidators wanted to 
rely upon S. 25 of the Indian Contract Act sub-s. 

( 2 ) by contending that the promise to pay bonus 
will come under the category of compensation 
agreed to be paid for service rendered in the past. 
This clause of S. 25 cannot be applied to the pre¬ 
sent case because it contemplates cases in which 
services have been voluntarily rendered. Here the 
workmen have rendered services in return for the 
wages payable to them and if they have only dis¬ 
charged their duties as required by the agreement 
entered into by them with the employees no extra 
compensation promised to them will come within 
the meaning of S. 25, sub-s. (2) of the Indian Con¬ 
tract Act. This is clear from the decided cases 
which are all collected together in the commentary 
of Pollock and Mulla on the Indian Contract Act, 
pp. 182 and 183, 7th Edition. 

(3) In these circumstances, we have no |} esi \ a ' 
tion in allowing this appeal and setting aside the 
order made by the Court below. 

(4) Wc are leaving the question open 

ther when the list of creditors is ultimate setiled 
the employees In whose favour a bonus has ten 
sanctioned by the directors may come /°™ard and 

prove their claims just like ord '" a h 7 r c . r ^y ° a ^ e not 
main question then will be whether they are nor 
persons to whom gifts have been prom^eeb ^ 

(5) The appellant will be entitled to c o{ 

appeal payable out of the assets 
the^llquldators; Advocate* tee ^ 

(O. N. 43.] 
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KUNHI RAMAN C. J. 
and SUBRAMANIA IYER J. 

KrUhm mr. Ap pen.nl «. Mmmmed Burnt, 

and others. Respondents. 

A. S. NO. 42 Of 1124 (T). D/- » » 

( Travancore) Companies Act (9 of 1114). S. 2 
- Aggrieved person - Civil P. C. U90S). S. 9S. 

Where the District Judge disallows an obfectio 
on behalf of the appellant to the iur ‘ sd [ c f i ° ti °l 
the Court to deal with a petition for reconstruction 


an appeal from the order. (Para l) 

Advocate General. T. N. Subramania Iyer for. 
Appellant; K. P. Abraham, for Respondents. 

KUNHI RAMAN C. J.: The 4th additional 
counter-petitioner appearing by the learned Ad¬ 
vocate General is the appellant. The appeal is 
from an order made by the learned District Judge 
of Nagercoil in O. P. No. 2 of 1124. There was 
a petition for the winding up of what is known as 
the Cape Comorin General Traffic Company which 
was pending in the Court of the learned District 
Judge. In the exercise of the extraordinary ori¬ 
ginal jurisdiction of this Court, that petition was 
transferred to the file of this Court. It was heard 
before a single Judge who dismissed it. On appeal, 
a Bench of two Judges of this Court reversed this 
decision of the single Judge and directed a compul¬ 
sory winding up of the company, appointing an Ad¬ 
vocate practising at Trivandrum as the Official 
Liquidator and orders the records of the case to be 
sent back to the Nagercoil District Court “which 
will supervise the work of liquidation.” While the 
liquidation proceedings were pending in the Court 
below, there was an application made on behalf of 
some of the share-holders of the company In liqui¬ 
dation for the reconstruction of the company. When 
this petition was taken up for disposal by the Court 
below, an objection was raised on behalf of the 
appellant in this Court to the jurisdiction of the 
Court to deal with that petition. The contention 
urged was that the order for compulsory liquida- ( 
tion having been passed by the High Court, since 
the records were only transmitted to the District, 
Court for supervising the winding up, an applica¬ 
tion for reconstruction of the company could not 
legally be maintained in the Court of the District 
Judge This argument was repelled by the order 
made bv the Court below on the 12th of July 1949. 
Tn that order the question of jurisdiction alone 
St w¥h and ’the matter was directed to be 
Dost ©d to a later date for considering the question 
LVo whether the proposal for reconstruction could 
he accented and whether a direction could be given 
that the matter should be placed before the share¬ 
holders for consideration. On the 20th of July 1949. 
after hearing arguments, the learned Judge arrived 
at the conclusion that the proposals for a recon¬ 
struction were not acceptable Inasmuch as the* 
was a certain amount of vagueness about the pro¬ 
ved scheme and he. therefor^ <hsallow«l the 
nraver in the petition for referring the scheme 
framed by some of the share-holders to a general 
meeting of the share-holders. It will thus be seen 
that although the question of law'that w 
by the appellant here was not d P i c ' d f f d n 01 h der made 
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p. C which corresponds to S. 96 of the Indian 
civil P. C. From the facts narrated, it will be seen 
that the decision of the Court below is in favour 
of the appellant although one of the findings of 
the Court below is opposed to the contentions raised 
on behalf of the appellant. It is not permissible 
in the circumstances for the appellant to come up 
here on appeal from such an order, he being not 
a party adversely affected by the order. 

(2) The appellant's apprehension seems to be 
that in view of the finding that the Court below 
has jurisdiction to entertain applications for the 
reconstruction of the company, there may be com¬ 
plications arising in the shape of fresh applications 
for reconstruction. It is stated that there is already 
an application filed which has been numbered as 
O. P. No. 4 of 1924 which has been stayed by 
the Court below on the application of 
the appellant. It is stated by the learn¬ 
ed Advocate-General appearing for the appel¬ 
lant, that these applications are part of a scheme 
for postponing the closing of the liquidation pro¬ 
ceedings. The company is acting under a lease for 
50 years for working certain salt pans in the vici¬ 
nity of Nagercoil. It is stated that only seven more 
years remain out of the period for which the lease 
is granted. The complaint of the appellant is that 
one of the powerful share-holders who Is also a 
Director and who has control over the majority 
of the votes among the share-holders, is putting up 
different individuals for bringing forward schemes 
for reconstruction with the ultimate object of frus¬ 
trating the order made by this Court directing com¬ 
pulsory liquidation of the company. It is not pos¬ 
sible for this Court at this stage to say whether 
these apprehensions are well founded. But in case 
the fear is reasonable, it will be open to the ap¬ 
pellant to apply for a transfer of any application 
which In his view is filed as a part of the dilatory 
tactics resorted to by the share-holder who, accord¬ 
ing to him, is behind the scenes. Such applica¬ 
tions would be considered on the merits. We wish 
to make it clear that the appellant will not in 
the circumstances be prejudiced or adversely affect- 
ed by the finding recorded by the Court below that 
it has Jurisdiction to deal with applications of this 
description. If the appellant applies for transfer 
of such applications, then there wiU be no reason 
for him to be afraid of the jurisdiction of the Court 
evoked with the object of postponing 
the liquidation proceedings. So far as the present ap- 
peai is concerned, we are not satisfied that it is 
maintainable. Unfortunately, there is no provision 

delcrinti d * rection5 * a matte? oS 
descnption. in the absence of such a provision, 

pv?r ho°^ y d !? TnU f thi5 appeal. There will, how¬ 
ever, be no order for costs. 

Appeal dismissed. 


V.B.B, 
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GOVINDA PILLAI J. 

NarayanaPanicker, Petitioner v. P. Kumaran 
Nair and others, Counter-Petitioners. 71 

O. P. No. 4 of 1950, D/- 25-7-1950. 

Consfftuffon o/ India Art. 226 - Certiorari - 
Writ o/ — Other remedy open. 

dlstinc J remedy is open to a party ag- 

dhw£ d r,t 3 *h an 0rder an in f erior Court, it is an 
o/ the process of the Court to approach th° 
High Court for issue of a writ of certiZri 


This is not f however, an inflexible rule and in 
exceptional cases the High Court may interlcre if 
it is shoicn that before resort was made to such 
other remedy the mischief sought to be avoided 
would be committed. (The Court refused to quash 
the proceedings under S . 103, Travancore Criminal 
P. C.). (Para 2) 

K. P. Abraham, for Petitioner; N. Padmanabha 
Panicker , S. Bhoothalingom Iyer and Government 
Pleader; for the State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases). 

('32) AIR (19) 1932 Mad 171: (136 Ind Cas 319) 

(Pr 2) 

( 32) AIR (19) 1932 Mad 321: (137 Ind Cas 863) 

(Pr 2) 

C42) AIR (29) 1942 Mad 348: (203 Ind Cas 607) 

(Pr 2) 

ORDER: The 2nd counter-petitioner in M. C. 1 
of 1950 on the file of the First Class Magistrate, 
Kottayam has filed this petition for the issue of a 
writ in the nature of certiorari and to quash the 
proceedings started by the Magistrate. The peti¬ 
tioner is also the 5th defendant in O. S. 100 of 
1107 of the AUeppey District Court. There was a 
receiver appointed for the collection of the profits 
from the properties over which the plain;, if s in 
the said case were declared to be entitled to one- 
half. That receiver was stated to have taken pos¬ 
session of the properties and leased out some of 
them to the 3rd counter-petitioner in this case. 
This lessee as the 2nd counter-petitioner and the 
plaintiff in O. S. 100 of 1107 as the 1st petitioner 
had filed petitions against the 5th defendant and 
others complaining against the acts of the peti¬ 
tioner in their attempt to trespass upon the pro¬ 
perties leased out by the receiver to them. Pur¬ 
suant to such petition, the police investigated the 
case and filed a report before the Magistrate for 
starting proceedings under S. 103, Criminal P. C. 
against the 5th defendant and others. The Magis¬ 
trate did so and it is against the proceedings thus 
started that this petition to quash the proceedings 
had been filed. The receiver is the 1st counter¬ 
petitioner. The plaintiff in O. S. 100 of 1107 is 
the 2nd counter-petitioner and the lessee of the re¬ 
ceiver is the 3rd counter-petitioner. 

(2) It was admitted by both sides that a pre¬ 
liminary decree for partition had been passed in 
O. S. 100 of 1107 by the District Court of Alleppey 
and that this decision had been confirmed by the 
High Court. The plaintiff in the case is entitled 
to one-half of some of these properties. Though 
the preliminary decree was confirmed in 1118, no 
progress had been made to divide the properties 
so as to enable the Court to pass a final decree. 
The plaintiff therefore applied to appoint a receiver 
to take the yield from the properties. The Dis¬ 
trict Court allowed the petition and appointed a 
receiver. Defendants 3, 5 to 14 and 19 took up the 
matter in appeal to the High Court. The appeal 
was dismissed on 17-1-1124. The complaint Is against 
the receiver thus appointed by the civil Court. The 
receiver stated that he had taken possession of the 
properties and leased them in auction with the sanc¬ 
tion of the Court. That there was a 
sanction by the District Court to auc¬ 
tion the properties for purpose of cul¬ 
tivation is admitted. But it was contended that 
such sanction was given without notice to the de- 
£ e n n c d ^ ts - Whatever that might be the sanction 
was given by a competent Court and until tha* 
sanction is revoked it is binding on ail the par¬ 
ties to the proceedings. The receiver leased out 
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some of the properties in Chingom 1125. The de¬ 
fendants who apparently did not like this arrange- 
ment began to create trouble and so it was stated 
on behalf of the counter-petitioners that the lessees 
moved the police for taking appropriate action 
against the persons who were bent upon creating 
trouble. The Magistrate had on the report of the 
police and on proper grounds initiated proceedings 
against the persons said to be creating trouble 
affecting public peace. It cannot be said that the 
Magistrate is incompetent to start proceedings in 
this way. 1 cannot understand how a petition of 
this nature could be sustained. If the aggrieved 
parties thought that the Magistrate was acting 
without jurisdiction they had other appropriate re¬ 
medies open to them. Where a distinct remedy is 
open to a party aggrieved by an order of an in¬ 
ferior Court, it is an abuse of the process of the 
Court to approach the High Court for issue of a 
writ of certiorari. The rulings in TN RE SOMA- 
SUNDARA MUDALIAR', AIR (19) 1932 Mad 171; 
•GOVINDASWAMI v. RAMALINGASWAMY', AIR 
(19) 1932 Mad 321 and 'SUNDARA RAO v. MAD¬ 
RAS CORPORATION*, AIR (29) 1942 Mad 348, 
would lay down that this is the proper rule to be 
applied when a writ of this nature is sought for. 
This is however not an inflexible rule and in some 
cases it had been held that though another remedy 
was provided for yet the Court would interfere if 
it was shown that before resort was made to such 
other remedy the mischief which was sought to 
be avoided would be committed. At any rate, no 
exceptions would arise in this case for, it could not 
be said that the party would in any way be preju¬ 
diced if he moves the matter in the proper way 
sanctioned by law. It has now become a fashion 
with some people to rush up to the High Court for 
issue of one of the High Prerogative writs when 
they feel a sort of righteous indignation against 
the administration of the State. Provision for 
these writs had been made with the object of pro¬ 
tecting the fundamental rights of the citizens and 
not to harbour really delinquent persons. The 
present petition is an ill conceived one and I dis¬ 
miss it with costs. Advocate’s fee Rs. 25/- to the 
counter-petitioner who appeared by separate Ad¬ 
vocates. The State also will get their costs from 
the petitioner. 

KS. Petition dismissed. 


A. 1. R. 
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SANKARAN AND GOVINDA P1LLAI. JJ. 

Krishna Menon, Petitioner v. Ouscph Michael. 
Cr. Petitioner. 

C. R. P„ No. 51 of 1125, D/- 12-9-1950. 

(a) Civil P. C. (1008), O. 21, R. 100 — Cochin 
Civil P. C., O. 21, R. 97 — Applicant must satisfy 
Court that he ivas in possession of the property on 
his own account and not on account of any of the 
judgment-debtors and that his claim lor pos¬ 
session oj property is supported by good faith 
Failure to prove either — He is not_ entitled to re¬ 
cover possession under O. 21, R. 07. {Para 3) 
Anno: C. P. C., O. 21 R. 100 N. 1, 2. 

(b) T. P. Act {1832). S. 52 — Doctrine o/ lis pen¬ 

dens — Doctrine applies equally to inio.untanj 
transfers effected through the aid of Court. 25 
Cal 179 (PC), Rel. on. (Para 4) 

Anno: T. P. Act, S. 52 N. 31. 

(c) Civil P. C. (1908), O. 21, R. 102 — Cochin 
Civil p. c„ O. 21, R. 99 — Scope — Rule applies to 


voluntary as well as involuntary transfer of vos 
session by judgment-debtor. (Pamll 

Anno: C. P. C.. O. 21 R. 102 N. 1. ® 4) 

<d) Civil p. C. {1908), o. 21, R. 102 - Cochin 
Civil P. C., O. 21 R. 99 - Scope. ' 

Hie transfer contemplated by the rule need not 
nccessarny oe by the judgment-debtor direct to the 
tnird parly complaining of the dispossession bv 
dccree-hoiaer. Any transfer of possession bv 
the judgment-debtor directly or at his instance or 
for which he has been responsible would come 
within the scope of R. 99. (Pa?a 4) 

Anno: C. P. C., O. 21 R. 102 N. 1. 

T. S. Vcnkitcswara Iyer, for Petitioner; M. IV 
I sac, for Cr. Petitioner. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases). 

l*8tf) 25 Cal 179: (24 Ind App 170 PC) (Pr 4) 

C39) AIR (26) 1939 Cal 709: (ILK (1939) 2 Cal 

63) ( p r 4j 

(17) 42 Ind Cas 523: (AIR (5) 1918 Mad 673) 

(Pr 4) 

ORDER: The decree-holder in O. S. 300 of 1101 
on the file of the MunsifTs Court at Ernakulam, 
who is the counter-petitioner in M. P. 2398 of 1123 
of the same Court, has filed this application seek¬ 
ing a revision of the order passed by the lower 
Court on M. P. 2398. As per the redemption decree 
passed in his favour in O. S. 300 of 1101, he ob¬ 
tained delivery of the decree-properties through 
Court on 3-10-1123. 34 cents of property comprised 
in Survey No. 1246 was also involved in that suit 
and was delivered over to the petitioner on 3-10- 
1123. The present controversy relates to this item 
of property. The petitioner in M. P. 2398 claimed 
to be in independent possession of this property 
in his own right and contended that he was wrong¬ 
fully dispossessed by the decree-holder in O. S. 300 
of 1101. On these allegations, he filed M. P. 2398 
under O. 21, R. 97 of the Cochin Civil P. C. (cor¬ 
responding to O. 21, R. 100 of the Indian Code) and 
praved for delivery of the property. The decree- 
holder opposed that petition and contended that 
it was unsustainable and entirely lacking in good 
faith. It was also contended that the person seek¬ 
ing re-delivery is only a representative-in-interest 
of the 9tli defendant in O. S. 300 of 1101 and as 
such he is concluded by the orders passed in that 
case. The executing Court overruled these ob¬ 
jections aid held that M. P. 2398 Ls sustainable. It 
is this order that is sought to be revised. 

*2) Before proceeding to consider the points rais¬ 
ed in this Revision Petition, it is necessary to state 
how the contending parties trace their claim to 
the possession of the property in dispute, i.c. 34 
cents of property comprised in Survey No. 1246 of 
Vaduthala Desom. As already stated, the decree 
and the execution proceedings in O. S. 300 of 1101 
are all in favour of the decree-holder who is the 
revision petitioner. One Kotheril Achutha Menon 
had obtained possession of this property under an 
Adimachirthu granted to him from the Cherupalli 
Swaroopam. While he was thus in possession ox 
the property, he granted a usufructuary mortgage 
in respect of this property, as well as other pro¬ 
perties in favour of one Vareeth about the >e 
1080. Subsequently Achutha Menon s rights devoiv 
ed on the plaintiff in O. S. 300 of 1101 and accord¬ 
ingly the plaintiff instituted that suit for r.deem 
ing the mortgage. The 1 st defendants son 
also impleaded as the 9th defendant in the suit as 
a person In enjoyment of the proper y under the 
1st defendant. The trial Courts decree for re¬ 
demption passed in the year 1101 was confirmed 
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by the High Court in the year 1105. When the 
decree-nolder attempted to get possession of the 
property by executing the decree, the 9th defen¬ 
dant and others raised a contention that the 34 
cents of property covered by Survey No. 1246 was 
Poramboke land at the absolute disposal of the 
Government and that it was assigned in favour of 
the Cherupalli Swaroopam in the year 1095 and 
that this property was not included in the mort¬ 
gage relied on the decree-holder. That dispute was 
finally set at rest by the decision of the Cochin 
High Court in S. A. 46 of 1122. That decision is to 
the effect that the property in dispute was also in¬ 
cluded in the mortgage which formed the basis of 
the decree in O. S. 300 of 1101 and that the decree- 
holder was entitled to recover possession of the 
same in execution of the decree. It was on the 
Atrength of that decision that he was put in posses¬ 
sion of the property through Court on 
8-10-1123. In the meantime, the 9th de¬ 
fendant in the case executed a lease 
deed in respect of the same property in 
the year 1109 in favour of the Cherupalli Swaroo¬ 
pam. On the strength of that lease deed, the 
Swaroopam sued the lessee for arrears of pattom 
and obtained the decree in O. S. 40 of 1122 of 
the Ernakulam Munslff's Court. In execution of 
that decree, the leasehold right of the defendant 
was sold in Court auction and it was purchased 
by one Varkkey Augustine, who obtained posses¬ 
sion of the property on 2-2-1123. The petitioner 
in M P. 2398 of 1123 claims to have obtained an 
assignment of the rights of this Varkkey Augustine 
and to have obtained possession of the property 
from him on 26-9-1123. 

(3) The two points urged on behalf of the revi¬ 
sion petitioner are that the petitioner in M. P. 
2398 is only a representative in interest of the 9th 
defendant in O. S. 300 of 1101 and that all the 
proceedings under which he claims to have obtain¬ 
ed possession of the property are vitiated by the 
rule of ‘lis pendens’. The case of the petitioner 
In M. P. 2398 is that on the date of his disposses¬ 
sion by the decree-holder in O. S. 300 of 1101, he 
was in possession of the property on his own ac¬ 
count and not on account of or under the Judg- 
menbdebtors in that case. It is on the strength of 
such a plea that he has complained about his dis¬ 
possession and has applied under O. 21 , R. 97 of 
the Cochin Civil P. C. for restoring his possession 

* t Property. If the executing Court is satisfied 
that he was in possession of the property on his 
own account or on account of some person other 
man the Judgmcntrdebtors, it is bound to restore 
ms possession of the property under O. 21. R. 98. 
Thus, the essential conditions to be established 
py the petitioner in M. P. 2398 are that he was in 
[possession of the property in his own account and 

of of the Judgment-debtors in 
!) 8. 300 of 1101 and that his claim for possession 
>1 the property is supported by good faith. As 
kwdy pointed out, It Is the leasehold right 
rhlch defendant 9 In O. S. 300 of 1101 Is stated to 
have acquired in the year 1109 and which was sold 

H 2 a k n^f a i UCt °i r ?J £ Per the decree In O. S. 40 or 
k relied on by the petitioner in M P 

C ] aim for P osse& slon of’the 
property. Long before defendant 9 assumed the 
PodUon as a lessee, of the property In the year 1109 
the present revision petitioner had Instituted O s' 
3TO or 1101 with the 9th defendant abo on the 
party array, for recovery of possession of the very 
Ku P I 0pe , rt ?' «“ redemption of the mortgage 
kj defendant, who was the father of 
aefeudan 9 had executed in favour of the prede- 

»&**»** the P’atatifl. The contention 
PM forward In that case that defendant 9 's posses- 
■wa of the property was under the defendant-mort- 


gagee, was upheld by the Court and a decree lor 
redemption of the property was passed. Defendant 
9 is undoubtedly concluded by that decree. His 
attempt in resisting delivery of the property in 
favour of the decree-holder also failed when it was 
decided in S. A. 46 of 1122 that this property was 
also included in the mortgage and that the decree- 
lioidcr was entitled to recover possession of the 
same. It was long after the decree for redemption 
had become final that defendant 9 executed 
the lease deed in favour of Cherupalli Swaroopam 
in respect of the same property in the year 1109. 
At that time he was bound in law as the judgment- 
debtor in O. S. 300 of 1101, to surrender possession 
of the property to the decree-holder. By execut¬ 
ing the lease deed in favour of the Cherupalli 
Swaroopam, defendant 9 was virtually transferring 
possession of the property to the Swaroopam and 
accepting it back as a lessee under the Swaroopam. 
The circumstances under which such a transaction 
was entered into clearly indicate that it was devoid 
of ail good faith and that it was only an attempt 
to defeat the decree-holder in O. S. 300 of 1101. 
The possession with the Cherupalli Swaroopam 
claimed on the strength of the lease deed execut¬ 
ed by defendant 9 could only be the possession ob¬ 
tained from the judgment-debtor in O. S. 300 of 
1101. By executing the lease deed, the legal charac¬ 
ter of defendant 9*s position as the judgment-deb¬ 
tor in that case could not be altered. His lease-hold 
right in reality and substance was nothing other 
than his right to the possesion of the property as 
the judgment-debtor. It was the right to such 
possession that was sold in Court auc¬ 
tion in O. S. 40 of 1122 and pur¬ 

chased by Varkkey Augustine and subsequently 
transferred to the petitioner in M. P. 2398. Thus 
the possession claimed by him is essentially the 
possession of defendant 9 judgment-debtor in O. S. 
300 of 1101. It follows, therefore, that he was real¬ 
ly the representative in interest of the defendant 
9 and was in possession of the property not on ills 
own account, but only on account of defendant 9 
when the decree-holder in O. S. 300 of 1101 re¬ 
covered possession of the property from him on 
3-10-1123 and that he is not entitled to claim for 
its restoration of his possession under O. 21, R. 97. 

(4) The rule of ‘lis pendens’ also stands against 
the petitioner in M. P. 2398 in respect of his claim 
to the possession of the property in dispute. The 
right to the possession of the property in question 
was directly and specifically raised in O. S. 300 as 
early as in the year 1101 and the decree in that 
case directed that the plaintiff should be put in 
possession of the property. The petitioner in M. P. 
2398 Is stated to have obtained possession at a time 
when the decree in O. S. 300 of 1101 was in force. 
Such a transfer was brought about as a result of 
defendant 9's dealing with the property as a lessee 
under Cherupalli Swaroopam. The transfer brought 
about in favour of the petitioner in M. P. 2398 under 
such circumstances clearly comes within the mis¬ 
chief of the doctrine of ‘lis pendens’. The lower 
Court appeared to have proceeded on the basis that 
defendant 9 was not made a party to O. S. 300 of 
1101 at the time of the institution of the suit, but 
was only impleaded in execution as the legal re¬ 
presentative of the defendant 1. But, as a matter 
of fact, defendant 9 was impleaded as a party to 
the suit even at its commencement and Uiis fact 
is conceded on behalf of the petitioner in M P 
2398 also. It cannot also be said that the opera^ 
tion of the rule of ‘11s pendens’ is restricted tol 
voluntary transfers. It Is now settled law that ini 
voluntary transfers effected through the aid oil 
Court are also affected by the rule of *lis pendens’.l 
We do not think it necessary to refer to the nu-* 
merous decisions in support of this position, it la 
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DRA v. HEM CHANDRA', AIR (26) 1939 Cal 70, 
are also in support of this view. 


sufficient to point out that the decision of the 
Privy Council in 'MOTILAL v. KARABULDIN', 25 
Cal 179 is definitely in favour of the position that 
involuntary transfers under the process of Court 
are also affected by the rule of *lis pendens*. No 
doubt the rule of lis pendens as enunciated in S. 52 
of the T. P. Act cannot apply with all its implica¬ 
tions to proceedings under Rr. 96 to 99 of O. 21, 
Cochin Civil P. C., where the question of title to 
the property does not arise for consideration, but 
only the right to the possession of the property 
has to be determined. All the same, it is clear from 
O. 21, R. 99 of the Cochin Civil P. C. (correspond¬ 
ing to O. 21, R. 102 of the Indian Code) that the 
right to possession agitated in execution proceed¬ 
ings has to be determined subject to the rule of 
'lis pendens’. Order 21, R. 99 lays down that 
“nothing in Rr. 96 and 98 shall apply to resistance 
or obstruction in execution of a decree for the 
possession of immovable property by a person to 
whom the judgment-debtor has transferred the 
property after the institution of the suit in which 
the decree was passed or to the dispossession of 
any such person.*’ 

There is no reason to limit the application of this 
rule to the voluntary transfer of possession by the 
Judgment-debtor. The transfer of possession by 
him may be voluntary or involuntary. The em¬ 
phasis laid by O. 21, R. 99 is upon the stage at 
which the transfer of possession is effected and 
not upon the manner in which such transfer is 
effected. It is obvious that the object of the mle 
is to prevent the successful and effective execution 
of the decree for the possession of the property 
involved in the suit being defeated by any act of 
the judgment-debtor subsequent to the institution 
of the suit, which might result in an intermediate 
transfer of possession of the property to a third 
party. In this view of the matter, there can be 
no justification for putting a narrow construction 
on the expressions used in R. 99. The transfer 
contemplated by the rule need not necessarily be 
by the judgment-debtor direct to the third party 
complaining of the dispossession of the decree- 
holder. Any transfer of possession by the Judg¬ 
ment-debtor directly or at his instance or for which 
he has been responsible would come within the 
scope of R. 99. If it were otherwise, the object of 
the rule could be very easily defeated by the Judg¬ 
ment-debtor by resorting to successive transfers as 
in the present instance. Even though the peti¬ 
tioner in M. P. 2398 claims to have obtained pos¬ 
session of the property from the auction purchaser 
in O. S. 40 of 1122, it is clear that such possession 
takes its origin from the transfer of possession 
effected by defendant 9 in O. S. 300 of 1101 when 
he executed the lease deed in the year 1109 in 
favour of the Chenipalli Swaroopam. Thus tnc 
initial transfer of possession of the property was by 
the judgment-debtor in O. S. 300 of 1101 and it was 
on the strength of such transfer that the subse- 
quent involuntary transfer through Cour by the 
execution of the decree in O. S. 40 ot .1122 wa 
effected The rule of 'lis pendens adopted in O 21, 
R 99 applies to such an involuntary transfer also. 
It follows therefore, that the possession obtained 
by thepetitioner in M- P. 2398 in the manner a - 
ready stated could not be put f orward as a s icld 
against the claim of the decree^older n O. SJOO 
of 1101 for recovery of possession of the P™P“1 J 
and that the executing Court was only acting pro¬ 
perly and legally in putting the decree-holdci in 
possession of the property The complaint under 
O. 21 R. 97 against each dispossession of the peti¬ 
tioner in M. P. 2398 is clearly unsustainable in view 
of the provision contained in O. 21, R. 99. 


(o) In the result we uphold the objections urged 
against the sustainability of M. P. 2398 of 1123. 
Accordingly, this revision petition is allowed with 
costs and in reversal of the order of the lower 
Court, M. P. 2398 of 1123 is dismissed. 

K S- Revision allowed. 
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rulings in 'KANAKASABAI MUDALIAR V. RAJA- 
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KUNHI RAMAN C. J. AND SANKARAN J. 

Snaku Vava Appellant v. Kavukutty Namblshta- 
thiri. Respondent. 

A. S. No. 469 of 1951, D/- 3-7-1951. 

Travancore Holdings Stay of Execution Act (VII! 
of 1950) — Transfer of property with a provision 
for redemption after 12 years by discharging the 
amount paid — Transaction held mortgage and 
not lease — Mortgagor held not entitled to pro¬ 
tection of Act — T. P. Act (1882), Ss. 58, 105. 

(Para 2) 

Anno: T. P. Act, S. 105 N. 6; S. 58 N. 4. 

N. Padmanabha Panicker, for Appellant ; K . N. 
Narayanan Nair, for Respondent. 

KUNHI RAMAN, C. J.: The defendant is the ap¬ 
pellant. The matter arises in execution of a decree 
directing the defendant to deliver possession of 
the subject-matter of this appeal to the plaintiff. 
It is contended on behalf of the appellant that 
he is entitled to protection under the Holdings 
Stay of Execution Act VIII of 1950. 

(2) On behalf of the plaintiff respondent it is 
contended that the Act has no application to the 
present case because the transaction here was a 
mortgage or in any event a mortgage coupled with 
a lease. According to the provisions of Act Vin of 
1950: 

“holding means immovable property held under 
a single transaction by which a leasehold right 
in the property is created and possession of the 
property is transferred by one person in favour 
of another.” 

Ex. I (a) is the document under which the rela¬ 
tionship between the appellant and the respondent 
was created in the present case. The document 
was read out to us by the appellant's learned coun¬ 
sel There is no doubt that it is a mortgage. There 
is provision made for redemption of the mortgage 
after the expiry of 12 years. If as is contended on 
behalf of the appellant the amount that was paid 
under the document can be regarded as premium 
payable under a transaction which is really a lease 
there will be no provision for repaying that amount). 
On the other hand, in the present case 
there is provision for redemption by dis¬ 
charging the amount paid by the appellant unde 
the transaction evidenced by Ex. 1(a). Taking 
the provisions of the document into consideration 
we are satisfied that the view taken by the Court 

below that the transaction is not a leaseandthat 
the appellant Is not entitled t° P rote chon under 
Act vm of 1950 is correct. The appeal must 
therefore be dismissed with costs. 

,3) in the document Ex. 1(a) there is provi¬ 
sion made for the mortgagee to remove thesupCT 
structure put upon tl)e Property by h m. Thls^UM 
not yet been done. The appellants learned coim 
sel wants two months' time to remove the 5 ^ 
structure The respondent is willing that ne uw 

feTrSued to remove it as aceordirms to 

document he is ert’tled to that right. The apneir 
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lant shall have two months’ time for removing the 
superstructure according to the terms of the docu¬ 
ment by which the suit transaction was created. 
r.G.D. Appeal dismissed. 


[C.N.47.J 

A. I. R. (39) 1952 Trayancore-Coohin 105 
KOSHl AND GOVINDA PILLA1, JJ. 
Anantha Raman Pillai Chidambaram Pillai, Ap¬ 
pellant v. Arunachalam Panikker Saravana Panik- 
ker, Respondent. 

A. S. No. 492/1124 (T), D/- 27-8-1951. 

(a) Registration Act 11908), S. 30 12) — Sale- 
deed registered by Sub-Registrar at Head-quarters 
oj District — Substantial portion of property not 
within District — Validity of registration — 
(Travancore Registration Act, S. 23.) 

Where only one of the six items of 
the properties sold was within the registration Sub- 
District of Trivandrum where it was registered by 
the Sub-Registrar and such item was a mango-tree: 

'Held that in view of the circumstances that it 
was a Sub-Registrar at the Head-Quarters of a 
District who registered the document and that he 
could have validly done it, without regard to the 
situation of the property to which the document 
related to any part of Travancore, it could not be 
held that the registration was invalid. 'Case law 
discussed. (Para 10) 

Anno: Reg. Act, S. 30, N. 4, Pts. 2 and 3. 


(b) Transfer of Property Acb (1882), S. 53 (1) — 
Transfer with intent to delay or defraud creditors 
— Validity of, as between parties or persons claim¬ 
ing through them. 

Where a document is executed to defeat or delay 
creditors, as between the parties thereto, the docu¬ 
ment is valid and it must remain valid for all 
limes. The executant cannot impugn it on the 
ground that he executed it to defeat or delay 
creditors. That bar is not one personal to the 
executant alone. It would extend to all those who 
claim the properties through him as also to persons, 
claiming under such persons. (Para >2) 

Anno: T. P. Act, S. 53, N. 8. Pt. 2, N. 9 


(c) Words and Phrases — •Inam ' — Meaning. 
The word 'inam' does not necessarily indicate a 

,° Ta Il t - /£ / KU to be understood with r, 
ference to the context and the accompanyin 

„ (Para H 

7 c ° n st™tion - Husband giving prt 

Zgiinveyincl 0 * "*** * ** > 0T tim 

5 Z! ei th ? 1 «® the executant ha 
115 had no children by th 

dSlA ^L l % ani u^ the latter alwot 
t0 u im ^ thou 9 ht it appropriate that h 
should make a grant or gift to her for her mai 

tenance. The properties mentioned in the doci 
™ nt were given to the donee by way of'inam’ 

b . V i0T ,ler ti^lmewithoTsJb 

jecting the same to any alienaticyn. 

o 1 ertiet h in W f i,eeXeCU f e f! ureeonvenyance of the pre 
f av wr of her husband, it stated tha 
the previous deed was only a maintenance araZ 
but words to the effect that the husband shouU 
enjoy the property absolutely also occurred in it U 

"Held' that the first document could not b 
construed as anything more than a mairitpnnJ^ 
grant in favour of the ivife and by tfje latter docu 
mwt if ww not intended tliat any right ouerth 
properties should inhere in the wife t thereafter. 

(rrra if 


(e) Transfer of Property Act (1882), Ss. 91 and 
92 — Volunteer paying of mortgage — Extinguish- 
ment of mortgage — Suit /or redemption by true 
owner of equity of redemption. 

Where a person who has absolutely no title to 
the property mortgaged sells it, the purchaser's 
position is no more than that of an intruder 
between the mortgagee and the true owner oj the 
equity of redemption and he will not be entitled 
to the equitable doctrine of subrogation by paying 
off the mortgage. The payment of the mortgage 
money cannot extinguish the’mortgage. The true 
owner of the equity of redemption can bring a suit 
for recovery of possession without offering to pay 
any mortgage money to the purchaser . If, instead, 
he brings a suit for redemption without seeking to 
raise the question of the purchaser's 'bona fides' 
and offers to pay him off, it cannot be said that 
he has misconceived his remedy. AIR ( IS ) 1931 
Mad 110 and AIR {24) 1937 Mad 451, Rel. on. 

(Paras 19, 21 and 22> 
Anno: T. P. Act. S. 9, N. 16 Pt. 1, N. 17 Pt. 1. 
Advocate-General, T. N. Subramonia Iyer, for 
Appellant; T. S. Krishnamoorthi Iyer , for Respon¬ 
dent. 


Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

( 74) 2 Ind App 7: (14 Beng L R 226 P C> 

(Pr 17 > 

CM) AIR (1) 1914 P C 67: *41 Ind App 110 PC) 

(Prs 6, 10 ) 

(’21) AIR (8) 1921 P C 8: (48 Ind App 127 PC) 

(Pr 6) 

( 34) AIR (21) 1934 P C 157: (61 Ind App 286 PC) 

(Pr 6) 

C36) AIR (23) 1936 PC 91: (63 Ind App 169 PC) 

(Pr 6> 

C48) AIR (35) 1948 PC 3: (1947 All L J 620 PC) 

(Pr 18) 

(’51) 64 Mad L W 547: (AIR (38) 1951 SC 139) 

(Pr 17) 

( 24) AIR (11) 1924 All 834: (78 Ind Cns 1026) 

IPr id 

(’91) 18 Cal 556 (FB) <p r #) 

(’05) 3 Cal L J 165 (Pr 8) 

C24) AIR (11) 1924 Cal 348: (70 Ind Cas 583) 

(Prs 8 9) 

( 31) AIR (18) 1931 Cal 478: (58 Cal 133) ’ 

(’37) 41 Cal W N 854 ^CPx 9 > 

(’46) AIR (33) 1946 Cal 465: (227 Ind Cas 449) 

(Pr 10) 

C31) AIR (18) 1931 Mad 110: (130 Ind Cas 506) 

(p r 19). 

(’36) AIR (23) 1936 Mad 308: (161 Ind Cas 999) 

(Pr 21) 

C37) AIR (24) 1937 Mad 451 : (172 Ind Cas 47) 

32 T L R 258 ^P^l) 

KOSHl, J.: Tills is an appeal against a decree 
for redemption of a usufructuary mortgage. On 
29-1-1103, Lekshmanaperumal Pillai, who was the 
owner of the two Hems of immovable properties 
described in the plaint, usufructuarily mortgaged 
them to one Valampurl Chettiar for a considera¬ 
tion of 19,000/- Fs. Defendant l is the son 
and heir of the mortgagee. Ex. H Is a copy of 
th e usufructuary mortgage. Nine years afterwards 
on 15-12-1102, Lekshmanaperumal puial sold tlm 
mortgaged properties together with four others 
items to one Voldyalingom Pillai Subramonia Pillai 
for Rs. 300/-. Ex. O is that sale-deed. Of the six 

!^n C ^ prl f e , d v^ e y eln flve it€n * including the 
P lft int belong to Agasteeswaram Taluo 
within the r'gistratlon Rub-district of Nagercod 
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and they were all outstanding m the possession of 
mortgagees. The sixth item was a mango tree 
standing on S. No. 511 of Vanchiyoor Pakuthy in 
Trivandrum Taluq. 

Suuramoiua Pillai, the vendee under Ex. C, sold 
his right thereunder to Kaiyanasundaram Pillai 
Ealasuoramoma Pillai as per Ex. D, dated 22-7-1117 
lor a consideration of Rs. 400/- and the latter in 
his turn sold the two plaint items to the plaintiff 
under Ex. E dated 5-10-1120. The consideration 
therefore was 28,000/- Fs. of which 19,000/- Fs. 
were reserved with the plaintiff to redeem the 
outstandmg mortgage under Ex. H and the balance 
(9,000 ianams) was paid in cash before the Sub- 
Registrar when the document was registered. On 
the strength of the title so obtained the plaintiff 
brought tlie present suit for redemption. It was 
resisted by Defendant 2, but the trial Court gave 
the plaintiff a decree as prayed for in the plaint 
and Defendant 2 has hence brought this appeal 


(2) We must now proceed to state what claim 
Defendant 2 had put forward with respect to the 
plaint properties and also indicate what defences 
he had raised to the suit. Lekshmanaperumal 
Pillai died in ’Kumbhom 1116 without leaving any 
children. He had left behind two widows Valliam- 
mal and Annalekshmi Aminal. The latter died in 
•Edavom' 1116 and the former as the sole surviving 
heir of Lekshmanapenimai Pillai executed a sale- 
deed in favour of Defendant 2 in respect of 
9 items of properties that belonged to Lekshmana- 
perumal Pillai and the two plaint items were in¬ 
cluded in that sale-deed. This was on 11-4-1117 
and the document evidencing the sale is Ex. xiii. 
It contains no reference to the sale Lekshmana- 
perunial Pillai had himself effected unde v Ex. C 
with respect to the two plaint properties and the 
other items comprised in that sale-deed. Practi¬ 
cally ail the items comprised in Ex. xiii were out¬ 
standing under mortgages created by Lekshmana- 
perumal Pillai himself, and sufficient funds were 
left with Defendant 2, the vendee thereunder, to 
redeem the mortgage over the plaint items in 
favour of Valampuri Chettiar. 


Accordingly Defendant 2 brought a suit before 
the Nagercoil District Court against Defendant 1 
in O. S. 4 of 1121 to redeem the said mortgage. 
The plaintiffs attempt to intervene in that suit 
was unsuccessful as Defendant 2 (the plaintiff 
there) resisted it and the Court directed the 
plaintiff to have his remedy, if any, worked out 
in a fresh suit. On the same day as that Order 
(Ex. Ill) was passed viz., 2-7-1121. the Court , als ° 
passed a decree in that suit permitting Defendant 
2 to redeem the properties on payment ot the mort¬ 
gage money. The present suit wasirptituted tii ec 
davs afterwards on 5-7-1121 but Defendant 2 has 
since token possession of the properties m ex^u- 
tion of the redemption decree m f atour. 
According to Defendant 2 he has become the owne, 
of the plaint properties and tnere is no subsisting 
mortgage over them. Ex. C, the sa : le ^ c ^ . 
manaperumal Pillai executed with respect to the 
plaint and other properties is stigmaUsed by him 
(Defendant 2) as a mere sham or pocket instil¬ 
ment, or in any event, as a 
with a view to delay or defraud creditor.,. It. 
validity was challenged by him also on the ground 
that it has not been registered in accordance with 
the Travancore Registration Act 11 (xi) of lw/ 
and was, therefore, invalid and inoperative. 

(3) Regarding item 2 in the plaint Defendant 2 
had raised a further contention. That contention 
was that Lekshmanaperumal Pillai himself nad no 
alienable right over it when he executed Ex. C. Not 
long after he married his second wife, Lekshmana¬ 
perumal Pillai had made a gift of six items of 


properties to his first wife Valliammal and item in 
that gift-deed, Ex. A, dated 17-10-1089 ,is plaint 
item 2. Afterwards in 1093 Valliammal reconveyed 
plaint item 2 to Lekshmanaperumal Pillai, but 
according to Defendant 2 while under Ex. A an 
absolute estate was conferred on Valliammal the 
reconveyance under Ex. B (13-8-1093) was only 
of life estate in favour of the husband. Defendant 
2 would therefore have it that in any view Leksh¬ 
manaperumal Pillai had no alienable interest in 
item 2 and that the limited interest created under 
Ex. B automatically ended with his death. Valliam¬ 
mal was according to him the absolute owner of 
plaant item 2 when Ex. xiii was executed by her 
in his favour. The plaintiff’s case on the other 
hand is that Ex. A conveyed only a life estate to 
Valliammal and that whatever interest she got 
under it over item 2 in the plaint she conveyed 
that interest to her husband. Which of these rival 
contentions is true or acceptable, we will consider 
in its appropriate place. 


(4) The various defences raised to the suit were 
all negatived by the learned trial Judge and he 
passed a decree in favour of the plaintiff permit¬ 
ting him to redeem Defendant 2 by paying him the 
mortgage money. In lieu of mesne profits claimed 
by the plaintiff he was allowed six per cent in¬ 
terest on the mortgage money from the date notice 
of the deposit thereof was given to Defendant 2. 
The learned Advocate-General who represented the 
appellant repeated in this Court all the contentions 
his client had raised before the trial Court and 
also objected that no interest should have been 
allowed to the plaintiff until after the date of the 
trial Court’s decree. The plaintiff-respondent had 
preferred a memorandum of cross-objection claim¬ 
ing mesne profits in place of the interest awarded. 
The learned Advocate-General after stating the 
facts of the case started his arguments with an 
objection that the form of the action brought by the 
plaintiff was wrong in that the suit ought to have 
been a title suit for recovery of possession, and not 
one for redemption, of the mortgage. The argu¬ 
ment was that the mortgage had got extinguished 
when his client paid off the mortgagee and that 
in view of that event the plaintiff could only ask 
for possession and not redemption of a non- 
existent mortgage. Though the point was placed 
before us in the nature of a preliminary objection 
to the maintainability of the suit, we think it more 
appropriate to deal with it at a later stage. 

(5) We shall now proceed to discuss one by one 
the various points raised before us, but before 
doing so we shall first mention them. They are: 
(i) Whether Ex. C the sale-deed is invalid and 
inoperative by reason of any defect regarding its 
registration; (ii) Whether the said d f cu o ^ v ^ 
a mere sham or pocket instrument, or in any even ^ 
whether it was invalid as a document executed to 
delay or defeat creditors; (ill) Whether Lekshmana¬ 
perumal Pillai had no alienable interest *n Plaint 
Item 2; (iv) Whether the suit for redemption is 
misconceived and whether the action shouldI haw 
been for recovery of possession on the strengtn 
of the plaintiff's title and (v) Whether redemption 
should be allowed in favour of the plaintiff and u 
so, on what terms. 

(6) The first point raises an important 
regarding the law of registration of document r^ 
la ting to immoveable properties. Ex. C * 
glstered at the office of the Bub-Regfstrar Trlvan 

drum. The first five iten« were admittedly Pg 

with regard to the registration of this aocumeu 
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is that a mango tree on a Trivandrum property 
Was fraudulently inserted with a view to evaae 
the provisions of the Registration Act/that the 
registration is hence invalid and the document in¬ 
operative. Section 20 of the Travancore Registra¬ 
tion Act (a provision which corresponds to S. 28 
of the Indian Registration Act) enacts as iollows: 
“Save as in this Part otherwise provided, every 
non-testamentary document relating to immov¬ 
able property mentioned in Sections 10 and 11, 
shall be presented for registration in the office 
of a Sub-Registrar within whose Sub-district the 
whole or any portion of the property to which 
such instrument relates is situate." 

Admittedly the sale-deed Ex. C was compulsorily 
registcrable mid the learned Advocate-General 
argued that its registration at the Office of the 
Sub-Registrar, Trivandrum, was invalid for tw'o 
reasons. The first reason given was that a stand¬ 
ing mango tree did not constitute immoveable 
property as that term is defined in, or understood 
by, the Registration Act and that its inclusion, 
therefore, assuming its existence to be real, did 
not confer jurisdiction on the Sub-Registrar at 
Trivandrum to register the sale-deed in question. 
Secondly, it was stated that granting for the sake 
of the argument that a standing mango tree was 
not moveable but immoveable property under the 
Registration Act, it was really "fictitious" property 
in the sense that expression is used in the Privy 
Council cases in ‘HARENDRA LAL ROY v. HARI- 
DASI DEBI’, AIR (1) 1914 P C 67 :41 Ind App 110; 
‘MATHURA PRASAD v. CHANDRA NARAYAN*. 
AIR (8) 1921 PC 8: 48 Iild App 127; 'COLLECTOR 
OF GORAKHPUR v. RAM SUNDAR MAL\ AIR 
(21) 1934 PC 157: 61 Ind App 286; and ‘VENKATA 
RAMA RAO v. SOBHANADRI APPA RAO’. AIR 
<23) 1936 P C 91:63 Ind App 169, bearing on the 
concerned point regarding registration. It was 
contended that Lekshmanaperumal Pillai had no 
right or title to the Trivandrum property men¬ 
tioned in the document, that there was no such 
mango tree in existence and that in any view the 
parties never intended the mango tree mentioned 
to form one of the items of the transfer. Inciden¬ 
tally it was also mentioned that the view taken by 
the Travancore High Court in the Full Bench Deci- 
?* on l 32 “ 258 ‘» re Q uil *ed reconsideration in 
decisions ° f thC above_mentione d Privy Council 

^khnamurthl Iyer, the learned Coun- 

fnl f ?h 0 ^ e „ reSpond ! nt ‘ besldes strenuously oppos¬ 
ing these arguments made a new approach to 

the question by invoking the aid of S. 23 of the 

iTth^R Registration Act (corresponding to S. 

that 1 wheth^h at ^‘® n fl A< * 111 Ind| a) and contended 
that whether the sixth item, viz., the man<m trpo 

g? £'‘n drurr l ?l opert Z U treated as deluded 

in the deed or not the registration was valid Tf 
thfc; contention be sound an enquiry as to whether 
the mango tree forms moveable or immoveable i>r£ 
perty or whether its Inclusion was^fraudulenut 
made in'order that It might do duty forTpi oneS 
.Trivandrum would seem to us to be a 
thoroughly Irrelevant and purposeless enmiirv w 
shaU therefore first direct We 

Act 7 L S ,» a«, a t i“ ,e TtaTanCore 

"The | Sub-Registrar at the Head-quarters of a 
T ay ( re ® el I® and reBister any document 

2SS, t ?„ In Sectl ° n 2 °. without regard to the 
situation, in any part of Travancore of the pro- 

T+ft rty 5° whic ^ document relates. 1 * P 


”U) Any Registrar may in his discretion receive 
and register any document which might be re- 
gisterea by any Sub-Registrar subordinate to him. 
(2) The Registrar of a district including a Pre¬ 
sidency town may receive and register any docu¬ 
ment referred to in S. 29 without regard to the 
situation in any part of the State of the pro¬ 
perty to which the document relates." 
Admittedly the Sub-Registrar at Trivandrum was 
Suo-Kegistrar at the Head-quarters of the regis¬ 
tration district of Trivandrum and he was there¬ 
fore competent to receive and register any docu¬ 
ment reierred to in S. 20 without regard to the 
situation, in any part of Travancore, of the pro¬ 
perty to which the document relates. 'Prima facie* 
Ex. C has therefore to be held to be validly regis¬ 
tered even ignoring altogether item 6 thereof 
as a property included in it. An argument was 
however raised before us that there was nothing 
to show that in registering Ex. C the Sub-Regis¬ 
trar of Trivandrum exercised the discretion vested 
in him under S. 23. On the other hand, it was 
pointed out that the Sub-Registrar registered the 
document because there was a Trivandrum pro¬ 
perty included in it and that hence no occasion 
arose for him to apply his mind to invoke the 
wider jurisdiction conferred on him under S. 23. 
In other words the argument was that Ex. C was 
registered under S. 20 and not under S. 23. 

(8) The point raised by the learned Advocate 
General is one that has received consideration in 
reported decisions and we shall first refer to a 
decision of Sir George Rankin, C. J. (C. C. Ghose, 
J. concurring) reported in ‘NILABJABARANI v. 
NANDARANI’, AIR (18) 1931 Cal 478. In that case 
it was held that having regard to S. 87 of the 
Indian Registration Act (a provision correspond¬ 
ing to Section 81 of the Travancore Re¬ 
gistration Act) the fact that Uie Regis¬ 
trar did not state that he was acting as Registrar 
pursuant to discretion under S. 30 did not make the 
registration invalid and ineffective. 

(9) In view of the importance of the question and 
in view of the fact that Sir George Ranhin’s deci¬ 
sion has since been accepted by the Calcutta High 

Court as an authoritative exposition of the law bear¬ 
ing on the point we think it appropriate to incor¬ 
porate here the best part of the judgment in that 
case: 

' In this case, the defendant appeals from a decree 
whereby a certain 'kabala' has been set aside! 
It appears that the consideration and ‘bona 
° f , the document were attacked unsuccess¬ 
fully before both the Courts below: but in the 
end the Plaintiff succeeded in getting a decree, 
setting aside the ‘kabala’ on the ground that 
the registration thereof under the Registration 
Act has been invalid. It seems that, at Berham- 
pore, here was a Sadar Sub-Registrar, whose 
office has been amalgamated with that of the 
office of the Registrar, and there is another 
Sub-Registrar at Berhampore, who is under the 
same Registrar, but in a different sub-district. 
There were 33 plots in this document and the 
first plot was In the Jurisdiction of the Sadar 
Sub-Registrar, whose office was amalgamated 
with that of the Registrar of the district Up¬ 
on evidence it has been held that this plot has 
no real existence and the other plots, being real¬ 
ly situated within the Jurisdiction of the Sub- 
Registrar of Berhampore, that is to say not the 
^Sub-Registrar but the other one aid it 

w H n reglster , ed toe Sadar Sub-Regls- 
trar, toe document is said to be invalidly regis¬ 
tered and Ineffective." ^ reais ^ 

t0 the question which arises has re¬ 
ference to the provisions of S. 30. ReglstoaUot 
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Act, that any Registrar may, in his discretion, 
receive and register any document which might 
be registered by any Sub-Registrar subordinate 
to him, and it may be pointed out that, in this 
case, the Courts have come to the conclusion 
that, because the Saaar Sub-Registrar has not 
stated that he was acting as Registrar pursuant 
to a discretion under S. 30, the fact that he was 
entitled to act as Registrar does not make the 
registration valid." 


"It appears to me that this contention is not 
reallv supported by authority. In the well-known 
case of BAIJ NATH v. SHEO SAHAY’, 18 Cal 556 
(F E) the main question was whether the pro¬ 
perty had been substantially misdescribed. Sir 
Comer Petheram, C. J., who took the view that 
the misdescription was not material, considered 
the question whether the registration by the 
officer, who was the Sub-Registrar and the Regis¬ 
trar, was not good in the circumstances. He 
pointed out that by S. 51 one set of books only 
should be kept when the two offices had been 
amalgamated and that the registering officer 
‘acts precisely in the same way if he registers 
a document in his discretion as Registrar as he 
would do if he registered it as Sub-Registrar.* 
Consequently, in the case before him the docu¬ 
ment was registered in an office and in a set of 
books which had been constituted ana provided 
for registration of documents of this kind and, 
in those circumstances, the learned Chief Justice 
refused to hold the registration to be void. Again, 
in the case of 'JOGESWAR NARAIN SINGH v. 
RAI RADHA RAWN’, 3 Cal L J 165 it was con¬ 
tended that the Sub-Registrar ought to have stat¬ 
ed plainly in the registration endorsement that 
he registered the bond in the capacity of Regis¬ 
trar and reference was made to the case *BAIJ 
NATH TEW ARP to which I have referred. The 
comment made is that there was no expression 
of opinion by the Full Bench to support the con- 
tentioh that the Sub-Registrar ought to have 
stated plainly that he was discharging one of 
the Registrar’s functions. But, in that case, 
having regard to the fee charged, it was held 
that the Sub-Registrar was acting under S. 30.’' 

"Upon the whole, it appears to me, in view of 
S. 87, Registration Act, that this instrument, 
which has been found to be an instrument for 
consideration, is not shown to be invalid. The 
Registration Act has to be strictly construed; 
but there is a point at which it is unnecessary 
to multiply technicalities. In my judgment, in 
this case, the registration may be held to be 
valid." 

We may state here that we have not omitted to 
notice that a contrary view was expressed earlier 
by Mookerjee andChotzner, JJ. in 'KEDAR NATH 
v. BIDHU BHUSHAN*, AIR (11) 1924 Cal 348. 
There the facts were similar and the lcar ™;^ 
Judges preferred to follow the view Piggot an 
Chose JJ- gave expression to in 18 Cal 558 PB 
than to the view Petheram C J. took n tha. c 
and which Sir George Rankin followed n AIR (18) 
1931 Cal 478. The decision now mentioned is not 
referred to in the latter case. 

(9i) The decision in 'NILABJABARANI v. NAN- 
DARANI’ AIR (18) 1931 Cal 478 was followed in 
two later 'cases and in view of the discordant note 
struck earlier in ‘KEDAR NATH v. BIDHU BHL- 
sSan- AIR (11) 1924 Cal 348. we think it proper 
fo rcheV to the two later cases also Iin some^aiL 
The first of them is reported in P^MSUKH^ v. 
MANGAL CHAND’, 41 Cal W N 854. The case 
was first decided on the Original side of the Cal¬ 
cutta High Court by Ameer Ali J. Issue 3 in tne 
case was * 


“Is the mortgage of 26th November, 1932, invalid 
for want of proper registration, on the ground 
that the inclusion of the Calcutta property was 
in fraud of the law of registration?” 

The scope of the provisions in Ss. 28, 30 and 87 
came up for consideration and haying regard 
to the fact that the fee leviable for registration 
under S. 28 alone and not the higher fee due 
under S. 30 was paid it was contended lor the 
defendant that the officer concerned had not in¬ 
voked his wider powers. The learned Judge did 
not accept the contention and in repelling it ob¬ 
served, 

“It is suggested that the procedure under Ss. 28 
and 30 are different and that this document was 
registered under S. 28. There is however nothing 
to establish this and having regard to the fact 
that Calcutta property or no Calcutta property, 
the Registrar had jurisdiction to register the 
document, in my view the point in issue No. 3 
must fail." 

This view was affirmed on appeal by Costello and 
Panckridge, JJ. The former said: 

“In my opinion, however, the facts of this case 
are of no importance whatever upon the pure 
question of registration, because I have come to 
the conclusion that the learned Judge was quite 
right in taking the view that whether there was 
Calcutta property or no Calcutta pro¬ 
perty comprised in the mortgage, the 
Registrar of Assurances of Calcutta, in register¬ 
ing the document, must be taken to have acted 
within the four corners of the authority con¬ 
ferred upon him by the provisions of S. 30 of 
the Registration Act, 1908. There is no necessity 
for us to endeavour to ascertain whether ha 
acted under the powers conferred on him by sub¬ 
sec. ( 1 ) or under the powers conferred on him by 
sub-s. (2)." 


he learned Judge then refers to the decision in 
lIR (18) 1931 Cal 478’ and after quoting a large 
irt of Sir George Rankin’s judgment in that 
ise wound up the discussion thus by referring 
i S 87 * 

•Even if therefore, it was the case that the Re¬ 
gistrar of Assurances, Calcutta, ought to have 
charged a large fee than he actually did never¬ 
theless by the saving provisions of S. 87 of the 
Registration Act, the registration would still hold 
good. I am of opinion, therefore, that on the 
question of registration the decision arrived at 
by the learned Judge was right.” 

'hat the other learned Judge, Panckridge J., said 
1 this point was: 

It is admitted, however, that on the face of it 
he had such power under S. 30, sub-s. (2). If lie 
had the power to register, and did in fact re¬ 
gister, there was to my mind effective reglstra 
tion, and it is quite immaterial under w “®t P ar ‘ 
ticular provision of the statute he purported to 
act or thought he was acting." 
i view of the decision the learned Judges 
. as above it became unnecessary in that case jo 
irsue the enquiry whether the Calcutta Piope^ 
eluded in the suit mortgage was really fictitious 
. the sense of Privy Council decisions. 

GO) The next case to be refmedt 0 this con- 
action is the decision ln CHANDI PROS. D v 
RIEHIKESH SHAH'. AIR (33) Ml > Cal 
here again the document was registered at oa 
itta while the bulk of the PfoPerHes to whlch 
le document related lay outside the city of :ca 
itta. A Calcutta property was 
. The question arose whether the Caicuiia 1 
jrty included in the document was real or Sell 
ous and whether its inclusion was not toevao 
defraud the p-cvlsions of the Re?’.-tration Ac . 
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•The relevant Sections (Ss. 28, 30 and 87) of the 
Indian Registration Act were all considered and 
it was held that where the law permitted registra¬ 
tion of a document in the intended jurisdiction 
independent of the inclusion of any item of pro¬ 
perty in it, it could not be said that the parties 
intended by such inclusion to commit a fraud 
on the law of registration. Biswas and Chakra- 
varti JJ., who heard the case have referred in 
their judgments to all the Privy Council cases 
dealing with the question. It is highly instruc¬ 
tive and also interesting to notice how the learn¬ 
ed Judge repelled the appellant’s argument that 
the case before them was governed by the Privy 
Council decisions. Biswas J. said: 

"Mr. Sannyal has tried to invoke the authority of 
these decisions in support of his argument in 
the present case. The initial difficulty with 
which he is faced is that the foundation for a 
case of fraud on the law of registration is al¬ 
together wanting. In all the cases which were 
before the Judicial Committee, it was assumed 
or found that the document in question could 
not be registered in the particular district or 
sub-district where it had been actually registered 
except for the fact that some property was in¬ 
cluded in it which was supposed to lie within that 
district or sub-district, in other words, the basic 
assumption of these Judgments was that a parti¬ 
cular property was included in the document 
because the document could not otherwise be 
registered at a particular place. Where, how¬ 
ever, the law permits the registration of a docu¬ 
ment in the intended Jurisdiction, independent 
of the inclusion of any item of property in it, it 
is difficult to see how it can be said that the 
parties intended by such inclusion to commit a 
fraud on the law of registration. 

"In the case before us, the mortgage deed com¬ 
prised two properties which were situated in 
Bhowanipur, which was within the jurisdic¬ 
tion of the Alipore Sub-Registry, item 3 of 
property was a Calcutta property. It Is said 
that because of the Inclusion of this item 3 
of property in the mortgage deed it was pos¬ 
sible to get it registered by the Registrar of 
Assurances in Calcutta. Section 30, Registra¬ 
tion Act, however, shows that the Registrar 
of Presidency Town may receive and register 
any document referred to in S. 28. without re- 
t0 # Vi e sltuatlon In any part of British 
relates*” ^ pr0perty to which the document 
Chakra vartti, J., dealt with the question more ela- 

Rlollows: relCVant P ° rtl0n of the 

and ?? y 11181 e ven If we were 
to suppose that the parties, while not Intending 
that the property at Shyam Square Lane should 
form part of the security in a real sense vet In¬ 
cluded It In the deed under the mistaken notion 

rvulftQ r f^ strat ,°H could otherwi£ e be had In 
Calcutta, the position would not, in my view 

be different. The Intended fraud would not he 

a fraud in fact, for the law of registration 

nnt a wtfflt C ° ntained to the Re S lstratl °n Act and 
not Vihat someone erroneously supposes it tn hp 

What the Judicial Committee laid down is that 

if the parties by including in a deed an item of 

with which they were not really deling 

obtained its registration at a particular place 

where It could not otherwise have been reglster- 

ed there Is a fraud on the law of registration 

and no registration obtained by means thereof 

can be valid”, in the case I have Smed S- 

wou , d not be obtained by means of fraud 

' the fact°fhif 5 *h° btaln , e< ? k^ully, by reason of 
tne fact that the registering officer happened 


to be the Registrar of Calcutta and the Regis¬ 
tration Act happened to contain amongst its 
provisions S. 30l2). It is, however, not neces¬ 
sary to pursue this point further, because, as I 
have said, there is no evidence of fraud and I 
am unable to see why an unnecessary fraud 
should be inferred merely from the circumstance 
that the property is one of a somewhat incon¬ 
sequential character. 

But it was contended that the registration in 
the present case was not made under S. 30(2), 
but under S. 28, as would appear from the notes 
made on the deed of the fees levied. This argu¬ 
ment. in my view, proceeds on a total miscon¬ 
ception of the scope and effect of the two sec¬ 
tions. Section 28 of the Act lays down the gene¬ 
ral rule that every document shall be presented 
for registration in the office of the Sub-Regis¬ 
trar within whose sub-district the whole or some 
portion of the portion to which such document 
relates is situated. Section 30 confers some spe¬ 
cial powers on District Registrars and Regis¬ 
trars of Presidency Towns who are empowered 
to register any document relating to property in 
British India, irrespective of where such property 
may be situated. The two sections do not pro¬ 
vide for two different modes of registration and 
do not warrant the view that if an officer, espe¬ 
cially empowered under S. 30(2), registers a deed 
comprising property no part of which is situated 
within his own registration district, such regis¬ 
tration shall be valid only if the registration is 
impliedly or in substance under S. 30(2), and 
shall be invalid if the registration is under S. 28. 

As far as I understand the Act, there is no 
such thing as registration under one section 
rather than under another. It !s true that the 
Registration Manual provides for additional fees 
to be levied in cases where a District Registrar 
or the Registrar of a Presidency Town registers 
a document comprising property, no part of 
which is situated within his registration district. 
But that requirement has nothing whatever to 
do with his jurisdiction to register a deed and it 
cannot be supposed that when such an officer regis¬ 
ters a deed on receipt of the lower fee, he some¬ 
how contracts into a Sub-Registrar and exceeds 
his authority if he exercises the larger powers. 
Tlie authority conferred by S. 30(2) is absolute 
and in my view it is in no way affected by the 
Registrar charging the lower fee chargeable in 
cases where some part of the property is situate 
within his jurisdiction. The levying of a lower 
fee may be an irregularity and, if it Is an irre¬ 
gularity, it may be curable under S. 87 of the 
Act. But it is a complete mistake to suppose 
that the matter has any bearing whatever on 
the Jurisdiction of the Registrar to make the 
registration In such circumstances. 

'Hie matter may be looked at from another 
point of view to which I have already referred, 
although somewhat Indirectly. The point which 
we are considering Is whether the registration 
was valid. Under the law it is equally valid, 
whether the questioned property is treated as 
included in the deed or not. In such circum¬ 
stances, any enquiry as to whether the property 
was an essential factor, going into the making 
of the transaction, or was introduced simply in 
order that it might do duty for a piece of pro¬ 
perty situated in Calcutta, seems to me to be an 
utterly irrelevant purposeless enquiry Ev en 
without the addition of this particular property 
the deed might be validly registered where It 
was. 


uut it was contended that such too was the 
position In 'HARENDRA LAL v. HARIDASI 
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DEBI’, 41 Ind App 110 (PC) where also the deed 
was registered in Calcutta and yet the Judicial 
Committee held that since the only property 
shown as situated in Calcutta had no existence, 
the registration was void. With reierence to 
that decision, it may be pointed out that the 
oilicer who registered the deed is relerred to in 
the judgment as the Sub-Registrar and it is 
quite piain that their Lordships were not deal¬ 
ing with the position of a Registrar of a Presi¬ 
dency Town upon whom special powers have 
been conferred under S. 30(2) of the Act. It 
was pointed out to us that the deed was regis¬ 
tered in the year 1895 and by a Notification dat¬ 
ed 1892, the Local Government had amalgamat¬ 
ed the otlices of the Sub-Registrar of Calcutta 
and the Registrar. However that may be, it 
is perfectly clear that even if the Sub-Registrar 
of Calcutta was, at the relevant time, also the 
Registrar, that matter was not brought to the 
nonce of their Lordships and they proceeded on 
the basis that the deed could not have been re¬ 
gistered in Calcutta unless some property situat¬ 
ed in Calcutta and forming a real part of the 
transaction was included in the deed. That de¬ 
cision, in my opinion, cannot be regarded as 
negativing a view which their Lordships never 
considered. 

My conclusion, therefore, is that where, as 
here, the registration was by an officer vested 
with special powers under S. 30(2), the existence 
of some property within the registration district 
of that officer is immaterial and accordingly no 
intention to commit a fraud on the law or re¬ 
gistration could be inferred from the mere fact 
that some property of an inconsequential charac¬ 
ter, or even not intended to form a real part of 
the security, was included in the deed. Nor can 
there be a fraud on the law of registration if 
such an item of property is deliberately included 
for. by such inclusion, jurisdiction is not con¬ 
ferred’ and the registration also, in my view, 
cannot be held to be void, because the document 
happens to comprise some property of such 
character/* 


In the case before us there is no evidence that the 
Trivandrum property was a non-existent one or 
that it did not belong to Lekshmanaperumal Pillai. 
No doubt the appellant averred in his written 
statement facts relevant to bring the registration 
of Ex. C within the mischief contemplated by the 
Privy Council decisions. No attempt was how¬ 
ever made to prove those averments. Anyhow in 
view of the circumstance that it was a Sub-Regis¬ 
trar at the Head-quarters of a Oistnet who regis¬ 
tered the document and that he could have validly 
done it. without regard to the situation of the 
oronerty to which the document related to any 

part of Travancore, we cannot P^^^Xf Tbe 
u> hold that the registration was s jg 
soecial duties enjoined on a Sub-Registrar by S. 
of the Travancore Registration 

■™i5,fSS*SS£fF= 

whether >ts inclusion in Ex. C was fraudulent and 
To evade the law of registration. The first point 
argued by the appellant’s learned Counsel has 
therefore to be decided against the appellant and 
we so decide. 

(11) Before proceeding to the next point it has 
to be mentioned that Ex. D. the sale deed Subra- 
mania Pillai executed In favour of Balasubramona 


PUlai, was also registered at the office of the Sub- 
Registrar, Trivandrum. The first five items in Ex. 
C which are all in Agasteeswaram Taiuk are in¬ 
cluded in Ex. D as well and for the sixth item 
some other mango tree on a different survey num¬ 
ber oi Chengazhasseri Pakuthy of the Trivandrum 
Taluk is seen included in it. There is no allega¬ 
tion or proof that the said item of property in Ex 
D Is nctitious; however what we have said with 
respect to Ex. C applies equally to Ex. D and we 
cannot therefore find that there is any infirmity 
attaching to its registration either 

(12) The first part of the second point is whe¬ 
ther Ex. C is a mere sham or pocket instrument. 

(His Lordship discussed the evidence and held 
that Ex. C was not sham but valid and operative 
document. His Lordship proceeded:) 

(13-15) Next we have to deal with the second 
part oi point 2 winch happens to be the second 
part of issue 3 as well. 

i His Lordship after discussing the evidence held 
that Ex. C was not executed with a view to delay 
or defeat creditors. His Lordship proceeded:) 


(16) There is also another aspect to this branch 
of the case. Assuming the document was executed 
to defeat or delay creditors, as between the parties 
thereto the document was valid and it must re¬ 
main valid for all times. Lekshmanaperumal 
Pillai could not have impugned it on the ground 
that he executed it to defeat or delay creditors. 
That bar is not one personal to the executant 
alone. It would extend to all those who claimed 
the properties through him as also to persons 
claiming under such persons. In other words both 
Valliammal and her alienee, the present appellant 
were equally precluded from challenging the vali¬ 
dity of Ex. C on the ground now under considera¬ 


tion. . 

G7) Having found that Ex. C to be a valid and 
operative document we have next to examine whe- 
:her Lekshmanaperumal Pillai had on its dateno 
ilienable interest over item 2 in the plaint. This 
^ the third point arising for decision in the ap- 
seal. We have mentioned that originally this prch 
Derty belonged to Lekshamanperumal Pillai, that 
ie had executed a gift deed (Ex. A) with respect 
:o it and other properties in favour of his first 
vile Valliammal and that she had subsequently 
-econveyed this item to the donor himself as per 
Fx B The question for our decision is what was 
he nature of the interest Lekshmanaperumal 
Pillai conveyed to Valliammal under Ex. A and 
vhat right or interest did the reconveyance confer 
>n Lekshmanaperumal Pillai. The argument on ( 
his part of the case covered a very wide range 
md our attention was invited to c^ses begin 1 ?!!^ 
rom ’MAHOMED SHAUMSOOL v SHEWUK- 
3AM’, 2 ind App 7 'PCI and ending with[the 
•ecent pronouncement of the Supreme Court 

‘PAM OOP AT. V NAND LAL, 64 Maa 


547. . 

) To us the language of Ex A appears to be 
and unambiguous and readlng it as a who 
-e unable to construe it as anything more than 
.intenance grant in favour of the wife Ther 
io sufficient dispositive words in it to creaie 
state of inheritance. On the other h and_ 
s that as the properties mentioned to it were 
i to the donee by way of town (gKtJthey 
be enjoyed by her for her life-UmewitlWU. 
cting the same to any alienation. Jpie 
ive words and the limitation attached to th 

iflimlted grant alone was Intended to be con 
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g —"ed thereunder. The word ‘mam* does not neces- 
iiy indicate an absolute grant. It has to be 
terstood with reference to the context and the 
ompanying words. 

In the preamble to the document it is stated 
ithat as he has taken a second wife, as he had no 
children by the donee and as the latter was al¬ 
ways dutuui to him he thinks it appropriate that 
he should make a grant or a gift to her for the 
purpose mentioned viz., her maintenance. It pur¬ 
ports to make a provision for the wife’s main¬ 
tenance in consonance with what would be her 
rights under the general principles of Hindu law. 
Of the cases brought to our notice the language of 
this gift deed resembles the language of 
the gift in ’SURAYYA v. GANGADHARA’, 
AIR (35) 1948 P C 3, where the son 
was making a provision !for his widowed 
mother and the relevant extract from the gilt 
deed occurring on page 6 of the report is more or 
less in the same terms as the relevant words of 
Ex. A in this case. It is however unnecessary to 
minutely scan the words of Ex. A as in our 
opinion the reconveyance under Ex. B has been 
of whatever interest Valliammal got under Ex. A. 
Wo doubt it states that Ex. A was only a main¬ 
tenance grant but words to the effect that the 
husband should enjoy the property absolutely also 
occur in it. 

We do not for a moment attach any importance 
( as to the sense in which the parties are seen to have 
interpreted Ex. A in the deed of reconveyance but 
reading the latter document as a whole and giv¬ 
ing the words employed there, their plain and 
ordinary meaning it is impossible to hold that it 
was intended that any right over this property 
[should inhere in Valliammal thereafter. In fact 
that reading of Ex. B is in itself sufficient for the 
decision that when Ex. c was executed Leksh- 
manaperumal Filial was the absolute owner of the 
property. Assuming the appellant's Interpretation 
c £ €ated an estate of inheritance the 
effect of Ex. B was to nullify it completely. Lek- 
shmanapenimal Pillai was therefore the absolute 
owner of the two plaint items both when he creat- 
ed the mortgage sought to be redeemed here and 

ntw h ^ r trans ^ erred those two items together with 
other properties to Subramonla Pillai as per 
.kx. u. r 

„A 19 . ) ,£ ow we come to point whether the 
S f. Ult should have been for recovery of 
the properties on the basis of his title as owner 
When Valliammal executed Ex. XIII in favour 
of the appellant she had absolutely no title to the 

E^ P c rt Sd L< she hr h»H aP h CrUmal PiHal had sold und er 
™ c and she had hence nothing to convev tn 

the appellant with respect to theseVopertiesThe 

appellants position therefore k no mS tSi 

hat of an Intruder between the mot^a^eTnd the 

m™ 0 Wn H r of the equity of redempffn over the 
mortgaged properties. Decided cases go to the ex 
tent of saying that a person in the nation of 
the appeUam wiU not be entitled to the benefit 

e . qu tabIe , doctrl ne of subrogation 
Madras decision Is 'PICHAIYAPPA v 

ssg? 

to In this connection. The Madras^.. b f re £ erred 
in Mulla’s text book as ^ 
position that If the purchase b id 6 pr °- 
chaser Is a volunteer and toere is A pU u‘ 
rogation. The facts of the case as stataUn 
Commentaries would shtw^at th??r^u a 0 S 
case on all fours with that case Thu 

of the°saS e book? 86 “* 8et out on W*e 685 
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“A mortgages property to B in 1912 and then 
sells the equity of redemption to C in 1918. After 
A's death his widow in 1920 purports to sell the 
property to D who retains part of the considera¬ 
tion and pays oil B's mortgage. D had acquired 
no interest in the property by his professed pur¬ 
chase from A's widow. His payment was that of a 
volunteer and he was not subrogated to the 
rigills of the mortgagee.” 

In uns view of the iaw the plaintiff could very 
well have brought a suit lor recovery ot posses¬ 
sion without ottering to pay any mortgage money 
to the appellant. That However is not tne lorm 
oi action chosen ana we are omy concerned with 
the question whether not having chosen that 
higner remedy the lesser relief asked tor has to 
be denied to the plaintiff. 

( 20 > It looked to us rather strange that the ap¬ 
pellant should raise this argument. in a case 
wnere a person in his position redeems the mort¬ 
gaged properties and continued in possession for 
a period oi twelve years or more a piausaoie de¬ 
fence oi adverse possession may be open to such a 
person and if it succeeds the plainun may have 
to be nonsuited. Where the redemption suit is 
however instituted even betore the appeuant took 
possession of the mortgaged properties pursuant 
to the decree in his lavour, tile argument cannot, 
as tar as we can see, be of any avail. Whatever 
that be we have to examine how far a suit lor re¬ 
demption can be held to be not maintainable on 
the ground urged by the learned Advocate General 
that the redemption effected by the appellant had 
extinguished the mortgage altogether. 

(21) On our reading of the facts of the case we 
nave said that the appellant was a mere intruder 
between the mortgagee and the plaintiff, the true 
owner of the equity of redemption, it is only 
when there is a fusion of the interests of the mort- 
gagee and the mortgagor in one and the same per- 
son that there can be an extinguishment of mort- 
gage When the appellant has derived no interest 
mortgaged properties in virtue oi the sale 
by the widow the appellant's payment of the raort- 
gage money cannot extinguish the mortgage, if 

•hni»n Ct fiH n -^ P u ying up lhe mort eage money was 
bona fide he became at best subrogated to the 
petition of the mortgagee. In this case, theplain! 

dld not choose to set up a case that the ap- 
t^>n an i' not enlltled to the right of sttbroga- 
hpm a " d , by no stretch °f imagination can it^be 
beld appellant’s position is anythin^ 

!o 8 rf e f th “.2 toat of a mor tgagee as to entitle him 
to defeat, the mortgagor's claim for redemption! 1 

The principle referred to above as to extineulsh- 

m 'KeLu v eC r g ^ti'^ a * imllar cass wSd 

C ™ KKAR A CHEPPAN', AIR (24) 
1937 Mad 451. There a person took a release of 
a mortgage right assuming that he was the 'kar 
« of * e ,,arwad which had "granted the 

bodles of Persons claimed to bo 
members of that ’tarwad’ and there were rival 'kar- 

1^®°® aIso - The release of the mortgage was 
taken by one of the rival claimants for kamava^ 
ship and afterwards when the other 'kamav^ 
brought a suit to redeem the mortgage against the 
mortgagee and the ’kamavan’ who had takS the 
release, it was found that the plainUff was the 
real ‘kamavan 1 and that he was therefore entdw 
to a decree for redemption, in repellSg the 
ment as to extinguishment of the 

IndHo^fn 11 r by l T lval kamavan’ XSVj 

and HorwUh J. who heard the case said • ' 

3£nd£ J? J HJWW. ^der a 
cannot TJ****, *** he 

sa The ES* £ 5SiXK Sort 
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gage is the person who is entitled to redeem that 
mortgage and merge the mortgage in his own 
rights of mortgagor or mortgagee. Whatever 
therefore might have been the intention of de¬ 
fendant 1 , he did not in fact extinguish the 
mortgage and was entitled, if he paid off the 
mortgage in the ‘bona fide' belief that he was en¬ 
titled to do so, to subrogation of the mortgagee's 
lights." 

A redemption was held to be admissible under the 
circumstances of that case and for our part we are 
unable to apply a different rule in this case where the 
.plaintiff does not seek to raise the question of the ap¬ 
pellant's bona tides' at all, but offers to pay him 
die money he had deposited in Court pursuant to 
the decree in his favour in O. S. 4 of 1121. The 
case in 'AIR (24) 1937 Mad 451' was an appeal 
from the decision of Wadsworth, J., reported in 
•VEETIIi KELU V. CHAKKARA CHAPPAN', AIR 

(23) 1930 Mad 308, and the appellate decision re¬ 
versed the decision of Wadsworth, J. The learned 
Advocate-General invited our attention to the de¬ 
cision in 'BIJAI BHADUR v. PARMESHWARI 
RAM'. AIR (11) 1924 All 834. which Wadsworth, J., 
followed. That case was also decided by a Single 
Judge and in view of the Division Bench ruling 
In ‘AIR (24) 1937 Mad 451, we do not feel called 
upon to comment much on those decisions. Those 
decisions only say that a person who redeems a 
mortgage on the erroneous assumption of the 
powers of the mortgagor cannot be regarded as a 
transferee of the mortgagee. In these cases the 
question was one of adverse possession and as 
mentioned earlier there Is no scope for that plea 
in the present suit. The present suit was brought 
even before the appellant took possession of the 
mortgaged properties. 

(22) Apart from the fact that there is no ex¬ 
tinguishment of the mortgage, it has also to be 
borne in mind that when the plaintiff sought to 
intervene in the prior litigation he was asked to 
seek his remedy in a fresh suit. That order hap¬ 
pened to be passed on the opposition raised by 
the appellant. The plaintiff's object in seeking to 
intervene there was to ask for a redemption decree 
in his favour and to be told that an event which 
happened after he instituted this suit should de¬ 
bar him from obtaining that relief is something 
which we cannot accede to. Nor can the appellant 
be permitted to take inconsistent positions in the 
two suits. There is, therefore, no merit m the 
argument that the plaintiff misconceived his re¬ 
medy in bringing the present suit for redemption. 

(23) This brings us to the last point in the case. 

Our discussion so far has made it clear that in 
our opinion the lower Court’s decision panting 
redemption in favour of the plaintiff has to be 
affirmed. The plaintiff has offered to pa, the 
mortgage money and in fact paid that in Cou t. 
The dispute between the parties as to the. terms 
of the redemption is only regarding the claim for 
mesne profits. The lower Court allowed the plain 
tiff to receive interest at 6 per cent_ in ^eu °f 
mesne profits. Interest is to run th * date 

the appellant had notice of the deposit of the 
mortgage money in Court. The Court has not 
however specified what that date is. Both sides 
have complained against the lower Courts deci¬ 
sion on this part of the case. The plaintiff s com¬ 
plaint is that he should have been allowed mesne 
profits at the rate claimed by him while accord- 
ing to the appellant even interest should not have 
been allowed until after the lower Court passed 
its decree. 

(24) The suit was instituted on 5-7-1121 and the 
plaintiff applied for a challan to deposit the mort¬ 
gage money along with the filing of the plaint. 


A. I. R. 

The deposit was also soon made. That was follow¬ 
ed by an application for the appointment of a 
receiver (15-7-1121) and on notices being given to 
the appellant about the deposit as also of the 
application for the appointment of a receiver the 
latter notice was accepted while the former was 
returned as refused (30-7-1121.) The lower Court 
rejected the application for the appointment of 
a receiver but on appeal the High Court appointed 
the Official Receiver of Nagercoil as 'interim' Re¬ 
ceiver and that officer, who forthwith took posses¬ 
sion of the mortgaged properties, continued in 
possession thereof till 16 - 6-1122 when pursuant to 
the order dismissing the plaintiff's civil miscel¬ 
laneous appeal the appellant took possession of 
them through Court. 

We cannot agree with the learned Advocate- 
General's argument that there was no proper 
tender of the mortgage money to the appellant. He 
was aware of it at least when the receiver peti¬ 
tion was heard and disposed of by the trial Court, 
if not earlier when he is said to have refused to 
accept the notice issued to him from the Court 
regarding the deposit. The appellant could be 
paid the mortgage money only if he had paid it 
to the mortgagee and we cannot therefore find 
anything wrong in the plaintiff stating in his 
plaint that as between the mortgagee and the 
present appellant the mortgage money he paid 
into the Court should be disbursed to the party 
rightly entitled to it. As mentioned the appellant 
obtained delivery of the properties on 16 - 6-1122 
after being fully aware that he was at liberty to 
draw the mortgage money from Court in case he 
was so minded. We cannot therefore find any 
Justification to refuse to grant mesne profits to the 
plaintiff from that date, viz., 16 - 6 - 1122 . 

(25) As for the period anterior to it our decision 
is that the plaintiff Is not entitled to get anything 
more than what the receiver had realised by way of 
rent. The trial Court dismissed the application 
for the appointment of a receiver on 16 - 8-1121 and 
the High Court’s 'interim* order was on 20-8-1121. 
The receiver took possession of the properties im¬ 
mediately afterwards and remained in possession 
till 16-6-1122. Whatever money the receiver had 
collected or was bound to collect will go to the 
plaintiff. If the lower Court has already dis¬ 
bursed it to the appellant it will be recalled or an 
amount sufficient to cover it will be deducted from 
the mortgage money in Court deposit. If the re¬ 
ceiver has yet not paid into the Court all the 
amounts due by or from him the plaintiff will take 
appropriate steps to bring all such amounts to 
Court for payment out to him. 

(26) Next we have to deal with the rate of mesne 
profits. On the pleadings in the case there Ls no 
scope for any argument on this question. The 
plaintiff stated in paragraph 15 of the plaint that 
the properties would fetch annually pioftts to tn 
tune of 25 'kottas’ of paddy and the present appel¬ 
lant in paragraph 25 of his written statement ad¬ 
mitted in clear terms that the plaintiff sestimat 
of the profits was correct. At the Bar this admis 
sion was really overlooked. The 

cate-General made was to reduce the rate of 
profits to 16 3'4th ’kottas’ per year as held in O b 
4 of 1121. There the present appellant as plalnUH 
had claimed 25 ’kottas' annually against which the 
defendant (the mortgagee) stated that the 

s^svass? rSe 

The position is different here Besides. It \s a 
seen that the Official Receiver hadI leasedI out tTO- 
properties for an annual rent of 2o kottas 
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paddy. In these circumstances we cannot find any 
justification to reduce the plaintiff's claim for 
mesne profits at the rate of 25 ‘kottas’ of paddy a 
year and we hold that from 16 - 6-1122 until the 
plaintiff gets possession of the mortgaged proper¬ 
ties he will be entitled to mesne profits at that 
rate. Price of paddy will be according to the con¬ 
trolled rates in force in each of the relevant years. 
For the period anterior to 16-6-1122 provision has 
been made in the preceding paragraph. 

(27) The Memorandum of Objection preferred 
by the plaintiff will stand disposed of as indicated 
above. 

(28) Subject to the modifications mentioned 
above we atfirm the lower Court's decision and dis¬ 
miss the appeal with costs. There will be no order 
lor costs on the Memorandum of Cross-objection. 

V.RB. Appeal dismissed. 


(C. N. 48.] 
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KOSHI, GOVINDA PILLAI AND JOSEPH 
VITHAYATHIL, JJ. 

Ukkan Chakku Thomas, Petitioner v. Thomo- 
kutty and others, Counter-Petitioners. 

Criminal M. P. No. 149 of 1125, D/- 18-10-1951. 

Contempt of Courts Act (1926), S. 2(3)-Other 
remedy open. 

In a case where the party really aggrieved has 
mi alternative remedy tliere is no sufficient justifi¬ 
cation for three Judges of the High Court devot- 

^ me and labour in a n enquiry to esta¬ 
blish the necessary facts to warrant the committal 
of the respondents for contempt, especially when 
the Magistrate concerned or his immediate 
superior the District Magistrate has not chosen to 

ZTJ, “I 0 !!, C0urt ‘ Whcthcr ther e h another 
remedy available is a matter for the Court to con¬ 
sider when exercising its discretion whether to 
commit, or not, a person for contempt of court. 
In cases where an alternative remedy is open it is 
with a new to award prompt punishment that 
proceedings for contempt are initiated: 

Where the petitioner’s complaint was that not- 
withstanding the prohibitory order under S 144 
Criminal P. C., the respondents actually held a 
meeting to which the members o, the opposite 
/action were excluded with the active sunvort m 
responsible police officers: PP 1 

Me Magistrate concerned could have 
f osacuted the offenders under S. m. Penal c odc - 

Xi 'a P " rP ° SC bChiM t,le P^ionwas morf to 
obtain a pronouncement of the High Court about 

the validity or otherwise of the meeting i LX to 

have been held in violation of the 

order than to uphold the dignity and pres’ige of 

x 'SuZSa ThZ s a 

Bamanan, for Petitinjipr‘ 'r c 
Iyer ,„ d c . s. AnaMa Krina ^ 
Counter-Petitioners; T. R. Balakrishnn ft J ° F 
Public Prosecutor, for the Stated IjCT * J ° r 
Cases referred to: 

<toS£lly °ij. r 2 “ d to Couru 

<«) Am (33) 1045 PC 147: 147 Orlt, J (Pr 4 , 
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(’50) AIR (37) 1950 AU 556: (52 Cri L J 1062 FB) 

(Pr 6) 

C32) AIR (19) 1932 Cal 705: (33 Cri L J 945) 

(Pr 6) 

('51 > 52 Cri L J 1030: (AIR (38) 1951 Cal 489) 

(Pr 6) 

C43) AIR (30) 1943 Nag 334: (45 Cri L J 407) 

(Pr 6) 

C33> AIR (20) 1933 Pat 142: (34 Cri L J 770) 

(Pr 6), 

(*33) AIR (20) 1933 Pat 204: (12 Pat 172) (Pr 6) 

KOSHI, J.: This is an application under 
Secuon 3 (1) of the Cochin Contempt of Courts 
Act, XXXII of 1111, invoking this Court’s juris¬ 
diction to commit the twenty-nine respondents 
herein (or Contempt of the Court of the Second 
Class Magistrate, Trichur, on the ground that they 
held a meeting of the parishioners of the Trichur 
Chaldean Syrian Church in violation of an order 
passed by the said Court under Section 125 of 
the Cochin Criminal Procedure Code (Section 144 
of the Indian Code) prohibiting any such meeting. 
The petition and the affidavit filed iii support 
thereof show that during recent years there start¬ 
ed serious dissensions among the parishioners of 
the said Church and that they are now divided 
into two hostile camps. The petitioner belongs to 
one faction while most, if not all'the respondents 
belong to the opposite faction, when the respon¬ 
dents wanted to call together a meeting to decide 
certain questions affecting the church and issued 
the necessary notices in that behalf seven priests 
who apparently belong to the opposite faction 
petitioned the Second Class Magistrate, Trichur 
to prohibit the holding of the meeting and also 
wanted him that unless that was done there will 
be serious breach of the peace. 

The Magistrate after calling for a report from 
the police issued an order under Section 125 
Criminal Procedure Code, prohibiting the conven’ 
ing ot the meeting, it is alleged that notice of 
ttut order was given to some of the parishioners 
and that a copy of the notice was affixed in a 
conspicuous place in the Church premises. The 
petitioners complaint is that notwithstanding the 
prohibitory order, the respondents actually held a 
mee.mg to which the members of the opJSte 

lud 5 < ?* 16 is alle S ed i with the active 
u.ppoit 01 i esponslble police officers, stationed at 
Trichur. The Magistrate's order proh S fng thJ 

on 5 ' 1 - 1125 and the meeting 
itself N.as to be held on the same day. This peti¬ 
tion was hied on 16-3-1125 when more E two 
months nad elapsed alter the incident‘complained 

°f ,' IS before whom the petition first 
D vLn P p°^ 4 n “ referred the matter to a 
SSi tnt? ™. a i, ter obtninin 2 a report from the 
Benrh hi^, S d ns , tne mcuicnt ' The Division 
whom the Petition was first posted 

the nn»°i tlC< r S ,0 be isMlcd 0,1 the Petition to 
1 P lden s nnd t0 llle State. After the 
L.tK! <n S and ,he stat0 entered appearance the 
Pi™ n c 2 me , up lor Scaring before another Dlvl. 
rion Bench when the Public Prosecutor and Cotm- 
!f l for respondents rated a preliminary obJecUon 
that under Section 3 .3. of the Cochin Contempt 
of Courts Act the matter had to be heard bv a 
Division Court of three Judges. The nctlttnJLS 
Counsel contended that the provision 
wn;;»unpliealy repealed by Section 21 vl i 
Trnvancore-Cochm High Court Act V of ip°i ££ 
that under tna* provision n n- n * 11 ****** ftJ td 

Division Conn «'“niges T h* 
As the point annoarpr! petition. 

lion was SeSTo n p,u’ b' V Ie P ' U ‘ 

direction . ,o ‘S 
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or a Bench of two Judges should hear the matter. 
In uue Luui.'.c uiis ttenca was LOiibtuuiea and wnen 
me petition tame up ior hturms beiore us there 
was a change in the personnel oi Counsel appearing 
lor uiw pww.iiouer uua iur. Rumuiian wno now 
appears iuf the pcuuoner withdrew tne argument 
mat i: was Yvimm uie competence oi a Division 
Court ci two ju^geo to hear and dispose ol the 
matter. >ui me Cou*isei appearing in the case 
now agree mat a Beiun oi Uiree Judges aione has 
competence to oeai with the petition. In these 
cnvi*alliances we men and there mtimated Counsel 
that v.e aid not propose to aecide me question oi 
the impntd repeal ui Section 3 (3) of Contempt 
oi Courts Act on this occasion but that we shall 
deai vam uie petition itself. 

i3) At that stage, Mr. Ramanan wanted the 
petition to oe ponied lor evidence to prove that ad 
the 2J responueats openly dened the Magistrate’s 
oruer ana thereoy brougnt themselves within the 
mischief oi the Cochin Contempt oi Courts Act. 
Regain being had to all the circumstances and 
the contents 01 the records caned ior iro:n Uie 
Magistrate’s Court we icei lar irom satisfied that 
we snouM Xurtner enquire into this matter. In a 
cast* wnere the party reany aggrieved had an alter¬ 
native remeoy we cannot mid sumcient justiiica- 
jtion ior tmee Judges oi this Court devoting their 
itime and labour in an enquiry to estabiisn the 
I necessary iacts to warrant the committal oi the 
! respondents ior contempt, especially when the 
•Magistrate concerned or lus immediate superior, 
the District Magistrate not chosen to move 
this Court. Beiore we proceed to set out further 
reasons way we have decided to exercise our dis¬ 
cretion that way we must an vert to a preliminary 
point. 

U) The Cochin Contempt of Courts Act is for 
all practical purposes the same as the Contempt 
oi courts Act. Xii of 1J26, passed by the Indian 
Legislature. Sub-section 2 oi Section 2 of the 
Cocnin Act corres ponding to Sub-section ^ a ol 
Section 2 of its Indian counter-part enac.s that 
the High Court shall net take cognizance of a 
Contempt ol court antgea to nave oucn committed 
in respect oi a Court subordinate to it where such 
contempt is an oilence under the Cochin Penal 
Code. Act I of IOj'J. Admittedly the act compell¬ 
ed of in the present petition. h * Sin Pen“ 
oilence unaer Sect.on 1.4 of the Cochin p < 
Code, a section corresponds to S. 183 ol tne 
Indian Penal Code. _ 

The High Courts of Allahabad, Calcutta. Lahore. 
Patna and Nagpur have interpreted Sub-section 
(3, oi Section 2 ot the Contempt of Courts Act to 
mean that where under (he Penal Code there is 
already a provision ior punishing a contempt of 
Joua as a contempt ot Court the Contempt of 
Courts Act shall have no application. Tln^e High 
cn r s sav that the provision does not mean tnat 

tion has reference < 0 £ l y t to punish for contempt 

a* s 

o M “ “ Privy Council Lit the Question 

as an open one. . 

,5. Though attention <>1.Counsel 
the case was invited to this a~ A e( ' ferTQ A to 

even suggested that the P ro ^ 10 £ .Iv, ro^ni- 
mlght serve as a bar to this Court 
•zance ol the alleged contempt nobody appearea 
to be Inclined to take the hint. The petitioner s 


Counsel, no doubt, contended there was no bar. 
Lveu according to the limited meaning the High 
courts mentioned aoove give to the provision 
quoted, tms Court will have no jurisdiction to en¬ 
tertain this application it it is lound that there 
exists m the renal Code provision to punish the 
ui~ujcu-ciice coiiip.amcd oi as a Contempt of 
Couit. Ihe heaamg of Chapter X (Chapter IX 
in Cochin) oi tne lnaian Penal Code where Section 
ltd (Section irk in Cochin) occurs is "of Con¬ 
tempts oi uie Lawiui Authority oi Public Servants’' 
ana when the contempt here is the disobedience 
ol the oraer oi a Public servant iunctiomug as a 
Court we fail to see how it couid be held that 
there is no provision in the Penal Code to punnh 
sue.i contempt as contempt of Court. Contempts 
ol the .awiul authority oi Courts of Justice, of 
officers ol Revenue, ol officers of police, and of 
other public servants are punishable under the said 
chapter. 

(6) The decisions giving a limited meaning to 
Suo-section 3 of Section 2 of the Contempt of 
Courts Act m India are all reierred to in a re¬ 
cent Full Bench decision of the Allahabad High 
Court reported in ‘STATE v. BRAHMA PRA- 
K^SH’, AIR (37) 1930 All 556, and except in one 
of the cases mentioned there ‘JNANENDRA 
PRASAD v. GOPAL PRASAD’, AIR (20) 1933 Pat 
204, the new taken is what is set forth above. In 
fact in one of the cases referred to by the Allaha¬ 
bad Full Bench a Division Bench of the Calcutta 
High Court. DHARANIDHAR SINGHA V. 
SATISIi CHANDRA’, AIR (19) 1932 Cal 705, 

while stating that the argument that Sub¬ 
section 3 of sechon 2 prohibits cognizance 
being taken of any offence punishable under the 
Indian Penal Code is too wide, expressly stated 
that there was considerable force in the counter¬ 
argument that it is only contempts punishable as 
such under Chapter X of the Code (e.g., axi 
offence punishable under Section 173, LP.C.,) that 
arc excluded from the purview of the Act. 


So doubt the latter observation was made as 
>iter* but a recent Division Bench of the same 
h Court cited the above observation with op- 
jvai and followed it. See ’NARESH KUMAR v. 
TRAOMAL*. 52 Cri L J 1030 (Cai.) In the 
tna decision mentioned above AIR (20) 1933 Pat 
[ the point was raised when the delivery of the 
i’gment had almost concluded and the judgment 
cusses the point after entering con- 
lion and pronouncing the sentence. The order 
jarding costs was also made beiore this discus • 
n started. With respect we doubt whether it is 
)y contempt of the Court of the c^arneter set 

th in Sec. 228. I. P. C.. that would come with n 

; ambit of the prohibition. In another case: re- 
rted in the same volume 'KAULASHIA v. EM 
•ROR' AIR (201 1933 Pat 142. the same learned 
d^e had explained the prohibition in the sense 
e "recent Full Bench decision of the A >ahabnd 

-h Court and the decisions referred to there 

teroret it If an offence of the character men 
ined in potion 228 of the Penal Code alone was 
jght to oe exempted nothing was easier for tne 
gislature than to so state it instead 
ch general terms as those that we find in tne 

:thTc"se d the n act 

[ence under Section IQS of t qqj^ereNCE 
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Counsel have not chosen to urge this preliminary 
point and as there was no serious argument at ihe 
Bar about it we ao not propose to rest our deci¬ 
sion on the petition on me preliminary point or 
even aeciue it. As the point is important we 
thought it proper to mention it. 

(7) It is settled on authorities that whether 
there is another remedy available is a matter lor 
the Court to consider when exercising ns discre¬ 
tion wnether to commit, or not, a person lor con¬ 
tempt ol Court. This is recognised in the Prny 
Council decision referred to earlier and in even so 
many English cases which are all reierred to oil 
pp. 76 to 66 in the law oi Contempt ol Court and 
oi Legislature, by Tek Chand und Eun. 1949>. 
Whether Sub-section 2 to Section 2 ol the Cochin 
Contempt ol Courts Act prohibits this Court irom 
eatertaming this application or not, that the 
Magistrate concerned could have prosecuted the 
offenders under Section 174 of the Cochin Penal 
Code admits of no doubt. He had brought this 
matter to the notice ol the District Magistrate and 
lor ought we know the latter officer did not think 
that any action was called lor. Neither ol them 
thought it necessary to move this Court under 
the Contempt of Courts Act. The petitioner be¬ 
longs to one of the rival factions in the Church 
and it is the members of the opposite faction that 
are sought to be proceeded against here. 

The petition, particularly paragraphs 5 and 6, 
show that the purpose behind the petition is more 
to obtain a pronouncement of this Court about 
me validity or otherwise of the meeting alleged 
to have been held in violation of the Magistrate's 
order than to upnold the dignity and prestige of 
the Court. As many as twenty-nine persons are 
made respondents to the application and an en¬ 
quiry as to whether all these persons had know¬ 
ledge of the prohibitory order must certainly en- 

?L Uch labour and money. The petition 
and the affidavit accompanying it show that res¬ 
ponsible police officers had actively assisted the 
h 2 ld the meetin S- There is no 
wh L Ao action is sou - ht t0 be taken 
E 11 thereforo * clear that 

£ « not 4K b0na fid » e motion but one calculated 
U) harass the respondents. More than two vea-s 

have expired after the incident took place and 

"mrty £ OK “ft 2 

proceeding f d prompt Punishment that 

Application dismissed. 


D.H, 


_ (C. N. 49.) 
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KOSHI AND GOV IN DA P1LLA1 JJ 

»• '>"»« l*i 'other,. 
Second Appeal No. 164 of 1123 (Tr.) D/- is-r ,o., 

VUSSSB5T!: 

the son-in-law of one olthejudg - 
t-debtors whose benamidar he was. The decree 


was purchased by assignee in his own name jor 
the judgment-debtor's benefit and with the latter's 
money. The execution of the decree by the assignee- 

decrce-liolder was resisted by another judgincni- 
deotor. 

‘Held that though O. XXI. R. 16. Civil P. C. (Tra- 
vancore, R. 14) did not in terms apply to this case, 
on general principles there W'as nothing preventing 
one judgment-deotor from showing that the pur¬ 
chaser oj the decree was a benamidar for another 
judgment-debtor. Order XXI R. 2 was no bar to 
proce such a case. The principle underlying was 
that one person could net combine in himself the 
cnarucier cj the debtor and the creditor as well. 
To permit the assignee-decrec-lioider to execute 
me atcree would only lead to multiplicity of litiga¬ 
tion wrnch it was a,ways the policy of the Courts 
to prevent. (Para 2) 

Anno: Civil P. C., O. 21 , R. 16 N. 16. 

P. Narcyana Pillai, for Appellant; Manuel T Pai- 
keday, jor Respondent No. 4. 

Ccwe rejerred to: 

C4 1) lot I TLR 603 lPr aj 

JUDOMENT: This Second Appeal is by the as- 
signee-oecree-holder. Ihe decree is one passed on 
loot, 01 two hypothecation bonds executed by de¬ 
fendant 1 in lavour of the plaintiff and it gave 
tne p.aintifl relief against the hypotheca as also 
personally against deiendant 1. Defendants 2 to 5 
are suosequeut encumbrancers or purchasers Three 
items are comprised in the bonds and in the decree 
Defendant 4 who contested the assignee-decree- 
ho.Qer s right to execute the decree is the purchaser 
ot items 1 42 after they were hypothecated to 
the p.amtitf. The two lower Courts found that the 
assig.iee-decree-holder who is none other than a 
son-in-law ° u f deiendant 1 is a benamidar for him, 
the decree having been purchased in his name for 
deiendant Is benefit and with the latter’s money. 
Execution was therefore disallowed and the assignee- 
dccice-hokier has preferred this second appeal 

thlt’efen°nn 5 h t fi e ^ PPel J? nt ’ s Coun sel contended 
dor 1 fp Ending the appellant is a benami- 
dar 101 defendant 1 he was not precluded from 

the decree asainst the 1 'iTotheca and 
that tlie decisions of the lower Courts to tile contra 

are wrong. Reliance was placed in support of this 
•«i°" lhe decision reported in '1947 TLR 
603 . That however is a converse case where the 
oecree was acquired by the subsequent encimi- 
biancer whom the decree had not personally made 
f P 'oi fo ‘. !he debt. There was therefore nothing 
illegal or inequuaoie in permitting execution in his 

5 ere * the a PP ellate Court finds that defendant 
1 eflectedla transfer of items 1 and 2 of the decree 
to defendant 4. soon after the execution of the 

b ° nd 111 favour of ^ Plaintiff 
Uie h twn the encumbrances thereon under 

tne two bonds & received as consideration for the 
sa.e full value of the properties. Ex. J In this 
that sale deed. Mr. P. NaSyana 
Pillai s argument that O. XXI, R. 16, Civil p. c 
(Travancore R. 14) will not In terms apply to this, 
case may for more reasons than one be sound 
of SI cenera ‘ Principles or on the authority 

C k. SCS / here I s not tilng preventing one 
judgment-debtor from showing that the purchaser 
of a decree Is a benamidar for another Judgment- 
debtor. in fact decided cases expressly sav that 

sw ws r.s srSffl 

to multiplicity ol litigation SltTiSM 
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policy of the Courts to prevent. In this view of 
the matter it is unnecessary to attempt to reconcile 
the different views as to the true construction of 
O. XXI, R. 16 or how far that rule applies to this 

case. 

(3) For the foregoing reasons no interference is, 
in our opinion, called for with the concurrent deci¬ 
sions of the two Courts below and we would ac¬ 
cordingly dismiss the second appeal with costs. 
r.G.D. Appeal dismissed. 


[C. N. 50.) 
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KOSHI AND SUBRAMANIA IYER. JJ. 
Commissioner. Corporation of Trivandrum, Asses- 
sor v. Kamalasanan, Assessee. 

Miscellaneous Ref. No. 1 of 1951, D/- 7-9-1951 
t Municipalities — Trivandrum City Municipal 
Act (4 of 1116). S. 3, Cl. 34 and Sell. II. Cl. XIV 
(/) — Dearness allowance is not liable to profes¬ 
sion tax. 

Dearness allowance is not liable for assessment 
of Profession Tax under Act IV of 1116. I Par a 5) 
Dearness allowance was not contemplated at the 
time the Act was passed as it did not then exist, 
whereas other allowances were. It is not therefore 
safe or proper to interpret the word "pay" con¬ 
tained in the definition of "salary" in S. 3 Cl. (34) 
as to take in dearness allowance which was not 
in contemplation at the time. The interpretation of 
the law should be according to what it was meant 
to connote at the time it was made. v (Para 4) 
N. K. Narayana Pillai, for Assessor; M. Prablia- 
karan, for Assessee. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

< 92) 16 Bom 283 (FB) ( 1 ' r %{ 

,1928) A C 143: (97 L J KB 342) Pr 3 

(1929) A C 142: (98 L J P C 20) (Pr 3) 

(1869) H h 109: ’<38 L J E X 205) (Ft 3> 

,1881-83) 1 Tax Cas 48 d ( rr > 

SI 7 BRAALANIA IYER, J.: This is a reference 
made by the District Judge of Trivandrum, under 
Section 26 of the Trivandrum City Municipal Act, 
fv o? 1116 (Travancore). The only question that 
is referred for the decision of the High Cou ™ * s 
• whether Dearness Allowance is liable Jr^es- 
JYXProfession Tax” under the said Act. 

which pi 0 \ides. Maximum Minimum 

“(I) All persons holding any Bs - 1U ' 

anointment upon a month y 
salary which amounts to fifty 

or upwards but is lee3 than ? j •• 

question depends l 'P° l Ul £ o d .. salar y which is 

g^sssr*.«< ?4 > " wch re " 

e S W .-yyaai-2? SSii’S: 

ment bv way of commission n0t aUow - 

SK* M or travelling 

ex-pen? es.” 


(2) It is clear from a perusal of the above de¬ 
finition that allowances came in for the considera¬ 
tion of the legislature and certain specified allow¬ 
ances were brought within the meaning of the 
term “salary” while certain others were expressly 
excluded. The dearness allowance in question was 
one that did not exist at the time of the Act, 
but was granted subsequent thereto on account of 
“the rise in the prices of articles of food stuffs 
and other necessaries of life.” It is thus clear 
that the dearness allowance has not- been, as it 
could not have been contemplated and expressly 
brought within the meaning of the term “salary.** 

(3) Learned Counsel for the corporation con¬ 
tended that the meaning given in the dictionary 
lor the word ‘•pay" is “whatever is paid as re¬ 
muneration for services” and that dearness allow¬ 
ance being paid as remuneration for sendees, it 
comes within the meaning of the word “pay” con¬ 
tained in the above definition of “salary.’’ He 
also contended that dearness allowance would be 
Income liable to tax under the Income-tax Act. 
The following principles of interpretation which 
are well-known will furnish the answer to the 
question. In ‘COMMR of INLAND REVENUE v. 
RYDE PER CO.’. 4 ATC 513, Rowlatt, J. said: 

“I agree that this case was not contemplated, but 
when one gets cases under the taxing law which 
cannot be contemplated, it does not do to make 
assumptions as to what they would have said 
had they contemplated the case.” 

“If a special definition of a word is given in the 
Act. it should be adopted if not repugnant to the 
context.” ‘QUEEN EMPRESS V. GOVIND’, 16 
Bom 283 (F B). 

“The words of a statute should be understood 
in the sense they bore when the statute was pas¬ 
sed.” YORKSHIRE ETC. CO. V. CLAYTON, 
1881-83) 1 Tax Cas 485. \ 

“It is unsafe to refer to the definition clauses 
in other statutes”: ‘ADAMSON v. ^LBORNE 
& METROPOLITAN BOARD OF WORKS, 
(1929) AC 142. “The crown does not tax by ana¬ 
logy but by statute. It is not for us to say, nor 
do we know what the legislature may or may 
not have meant apart from their words by which 
we are bound alike as to what they say and in 
what they do not. Words which impose a tax 
in general may receive a particular limitation, 
based upon the other portions of the Act or 
of a definition." Per Lord Sumner in ORMOND 
INVESTMENT CO. LTD. V. BETTS, (1928) ' C 
143, at p. 158. 

“The argument that the subject falls within the 
spirit of the law if not within the ■words ofthe 
statute, cannot be accepted. (See PARTING 
TON v. ATTORNEY GENERAL, (1869) L R 4 
H L 100). 

(4) Assuming dearness allowance would be tax¬ 
able income within the provisions o: the ^corn* 
t * v AtcL which we are not called upon to cieciae 
in this case that circumstance cannot be regard- 
"d m relevant in understanding the definite*, 
of the word "salary" in S. 3(34) of Act.IV of 1116 
/Travancore) Applving the above principles to 
tlTe^resent case, it is clear that dearness allow¬ 
ance was not contemplated at the time 
rr as parsed as it did not then exist, whereas - 

allowances were It 

per to interpret the word 1W ■«» dearnes s al- 
definition of “salary so as to'take ini « tbe 

lowance which was not * n f c0 5[ lawshould be 
tune. The interpretation of the la *„ te at the 
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( 5 ) We answer the question under reference in 
the negative and hold that dearness allowance is 
Inot liable for assessment of Profession Tax under 
Act IV of 1116. 

' (6) If the Legislature deems fit to make dear¬ 
ness allowance part of the salary for purposes of 
liability for Profession Tax, it is up to it to make 
appropriate amendments in the Act in that be¬ 
half. 

(7) KOSHI, J.: I agree. 

V.B.B . Answer in the negative. 


[C. N. 51.] 

A. I. R. (89) 1952 TraYancore.Cochin 117 
(PULL BENCH) 

KUNHI RAMAN, C.J., GOV1NDA P1LLAI AND 
SUBRAMAN1A IYER, JJ. 

A. V. Thomas and Co., Ltd. Appellant v. M. P. 
Fernandes, Respondent. 

A. S. No. 333 or 1121 (T), D/- 21-3-1951. 

Evidence Act (1872), S. 92, Proviso (2) — Writ¬ 
ten contract — Contract to supply entire output 
o) certain quality of produce in tea estate subject 
to certain reservation — Contract silent as to 
quantity to be supplied every month — Oral agree¬ 
ment as to — Admissibility. 

All the terms and conditions of the contract 
agreed upon between tlie plaintiff and the defen¬ 
dant were reduced into writing. The plaintiff was 
a dealer in tea and the defendant was a company 
having cliarge of a tea estate. Clause ( 1 ) of the 
contract was to the effect that the whole produce 
of the estate coming under the category of Pasu- 
ppara A dust lor 12 months should be supplied by 
the defendant to the plaintiff. Clause (ix) of the 
contract reserved liberty to the defendant to turn 
over a portion of the tea produced in the estate 
into leaf grades as and when they deemed it neces¬ 
sary in the interests of the company. The extent 
of the tea produced which could be thus turned- 
oyer into leaf grades was not fixed and was left en- 
discretion of the defendant. The 
b / ou * ht a suit against the defendant for 
damages for breach of contract alleging that under 
the contract the defendant was bound to supply a 

montIi UT th2! th°’ 000 t VOUnds 01 tea dust 
month, that these terms the defendant did not 

177 rTnnn hat *£ ere ttas potency to the Extent 
nLuF/* 0 ^T* 3 and that theTe «« a loss of, 

Supplied T Th« ,^J he 9uantu » which short- 

contrac t> was silent as to 
W** 1 ®* to be supplied every month The 
plaintiff relied upon the alleged oral agreement 
guaranteeing a minimum supply 0 t 20 000 lbs ver 
month to the plaintiff. The question wa! whctZ 
oral agreement was admissible: seiner 

Ctawe (l) of the contract providing 

If322‘S 

affSff-nSSjs tsrj 


Posupara -A' dust to^Tu^iedto thTSSnutl 
ww*?' therefore, be inconsistent with the exvreii 
S t0 , thB Cendant under CtaSff 
° m a0Teement teas inadmissible in 

Anno: Evidence Act, s. 92, N. 25 U> 


N. Varadaraja Iyengar , lor Appellant; T. K . 
Joseph , jor Respondent . 

Cases re j erred to: 

(’45) AIR (32) 1945 P C 144: (1945 All L J 272 
PC) (Pr 13) 

(’47) AIR (34) 1947 Bom 293: (ILR (1948) Bom 
91) (Pr 14) 

( 81) 6 Cal 328: (7 Cai L R 171) (Pr 15) 


KUNHI RAMAN, C. J.: The defendant company 
is the appellant. The suit in the Court below was 
for damages for alleged breach of two contracts 
for the supply of tea. The plaintiff is a dealer 
in tea doing business at Quilon and the defendant 
company had charge of a tea estate which be¬ 
longed to the Highland Produce Company, Limited. 
The defendant company acted as agents and 
secretaries of this tea estate. 


(2) The suit is based upon an alleged breach 
of two distinct contracts relating to two kinds of 
dust tea. The first was called Pasuppara ‘A’ Dust 
and the second Pasuppara No. 2 Dust, The con¬ 
tract with regard to the second quality of goods 
was Ex. ‘A’ which was entered into on. 4-8-1941. 
The trial Court has found that there was no 
breach relating to this contract and has dismissed 
the plaintiff's claim arising from this contract. 
Plaintiff has not appealed. 

(3) With regard to the contract in respect of 
Pasuppara ‘A’ Dust the Court below has found in 
favour of the plaintiff and has passed a decree 
for Rs. 44,674-7-8 as damages for breach of the 
contract. It is from this decision that the present 
appeal is brought on behalf of the defendant com¬ 
pany. 

(4) The contract in respect of this quality of 
goods was entered into on 17-12-1941 and it was 
marked as Ex. ‘M’ at the trial It related to the 
supply of tea during the year 1942. According to 
the plaintiff, under this contract the defendant 
appellant was bound to supply a minimum of 
20,000 pounds of tea dust every month. These 
terms the defendant did not carry out. There was 
deficiency to the extent of 1,17,000 pounds. The 
plaintiff claimed damages on the basis of loss of 
profit in respect of the quantity which was short- 
supplied. 


(5) The suit was filed in Quilon. According to 
the defendant-appellant’s learned counsel the 
Court in Quilon had no jurisdiction because the 
contract was for the supply of goods at AUeppey. 
But it is seen from the Judgment of the Court 
below and also from the evidence that as a matter 
of fact supply was made at Quilon and in the 
circumstances the question regarding jurisdiction 
f not seriously pressed, especially in view of the 
fact that it cannot be said that any damage was 
sustained by the defendant because of the suit 
having been filed in the Court In Quilon. 

(6) The arguments of learned Counsel on both 
sides turned upon the terms of the said contract. 
Ex. ‘M.* This contract is silent as to the quantity 
to be supplied every month. On behalf of the 
defendant it is contended that in view of the 
provisions of Section 91 of the Evidence Act 
according to which when a contract Is reduced to 
writing oral evidence about its terms cannot be 
given and the document is the only evidence that 
can be relied upon by the party who wishes to 

t f r 7 n f;„ the Court below erred in permit¬ 
ting the plaintiff to give oral evidence which he 
was precluded from doing under this section That 
is the main point for decision in this appeal 

couoseUs that*!??h ° f M he a PP eUant ’s learned 
tW he ?as th sit?H evIden , ce Siven by the plain- 
nas stated ^ unequivocal terms that the 
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oral conversation regarding the terms of the con¬ 
tract took p.uce beiore the contract was reduced 
to writing in the form oi Ex. *M.* But he stated 
further 1.1 his evidence that there is an assurance 
g»ven about the rnumnum supply to be made every 
month . The terms ot the contract are to the 
effect that the whole produce of the estate coming 
under the category oi the quality of goods des¬ 
cribed in Ex. , M' should be supplied by the de¬ 
fendant to the plaintiff subject to certain reser¬ 
vations made in favour of the defendant. For 
example, there is a provision, according to which 
the defendant could supply to others tea ’hat was 
not reduced to tea dust but was retained in the 
shape of tea leaves. The quantity thus excluded 
from the scope of the contract was left to the dis¬ 
cretion of the defendant company. There is also 
a provision that the defendant could supply a de¬ 
tinue quantity of goods to persons outside the 
State within the territory of which the contract 
was entered into. The learned trial Judge has 
permitted the plaintiff to give evidence that there 
was an understanding that the minimum quan¬ 
tity of goods to be supplied every month under this 
contract during the whole of the year 1942 was 
20,000 pounds per month. The plaintiff tried to 
substantiate this contention by producing sub¬ 
contracts entered into with other dealers which 
indicate that the basis of those sub-contracts was 
this assurance given on behalf of the defendant 
company that they would supply 20.000 pounds 
at least every month. The learned Judge also re¬ 
lies upon the fact that in the month of January 
of 1942 a few weeks after the contract was en¬ 
tered into, the plaintiff raised this question and 
tiiere w f as no express denial on behalf of the de¬ 
fendant company of the averment contained in the 
plaintiff’s letter that there was an obligation on 
the part of the defendant company to supply 
20,000 pounds dust tea to him every month. It was 
only late in July 1942 that for the first time the 
defendant company thought of denying it. 

(8) It is no doubt true that according to Section 
91 of the Evidence Act. when the terms of a con¬ 
tract have been reduced to the form of a docu¬ 
ment no evidence shall be given in proof of the 
terms of such contract except the document itself 
unless it is a case in which secondary evidence of 
the contents of the document is admissible under 
the provisions of the Evidence Act. Section 92 
amplifies this rule of law by setting forth that 
where the terms of a contract are reduced to the 
form of a document and that document has been 


proved according to S. 91 

• no evidence of any oral agreement or statement 
shall be admitted, as between the parties to any 
such instrument or their representatives :n in¬ 
terest for the purpose of contradicting, varying, 
adding to or subtracting from, its terms:” 

The contract in the present ca^e merely contains 
an undertaking to supply to the plaintiff-re.pon- 
dent the produce of the estate of the particular 
variety specified in the contract. There is no 
as.surance P given in writing that this stipulation 
will comprise a monthly supply of at least 20 000 
lbs The plaintiff respondent was howe.er per 
initted to call evidence to establish this st, Pbktion 
'Hid the auction is whether this proceduie adopted 
by the trial Court and the decision based upon 
the evidence given by the plaintiff on this question 
on which the contract is silent is justifiable in 

law. . 

(9) Section 91 of the Evidence Act P rovidt -f ; . 
"91. When the terms of a contract, or of a grant 
or of any other disposition of propeny. ha\e 
been reduced to the form of a document, ana 
in all cases in which any matter is required by 


law to be reduced to the form of a document 
no evidence shall be given in proof of the terms 
oi such contract, grant or other disposition of 
property, or o: such matter except the document 
usen, or secondary evidence oi its contents in 
cases in which secondary evidence is admissible 
under the provisions hereinbefore contained. 

“Exception 1.’: When a public officer is required 
by law to be appointed in writing, and when it is 
snown that any particular person has acted as 
suen officer, the writing by which he is appoint¬ 
ed need not be proved. 

“Exception 2*.: Wills (admitted to probate in 
British India) may be proved by the probate. 

“Explanation 1.”: This section applies equally to 
cases in which the contracts, grams or disposi¬ 
tions of property referred to are contained in one 
document and to cases in which they are con¬ 
tained in more documents than one. 

“Explanation 2.": Where there are more origi¬ 
nals than one, one original only need be proved. 

“Explanation 3.": The statement, in any docu¬ 
ment whatever, of a fact other than the facts 
referred to in this section shall not preclude the 
admission of oral evidence as to the same fact.” 


(10) The terms of the contract between the 
parties in this case have been reduced to the form 
of a document and the document itself has been 
produced in the case marked as Ex. *M.’ Reliance 
is placed by learned Counsel for the plaintiff-res¬ 
pondent upon Proviso (2) to Section 92 according 
to which 


“the existence of any separate oral agreement as 
to any matter on which a document is silent, 
and which is not inconsistent with its terms, 
may be proved. In considering whether or not 
this proviso applies, the Court shall have regard 
to the degree of formality of the document.” 
The question is whether this proviso would apply 
to the facts of this case. Ex. *M’ was preceded by 
a personal conversation between the plaintiff and 
che representative of the defendant company. Ex. 
•M* purports to be a record of all the terms and 
conditions agreed upon between the parties as a 
result of that conversation. The document was 
prepared in duplicate, one was signed by the de- 
lendant and handed over to the plaintiff and a 
copy thereof indicating the plaintiff’s acceptance 
of the contract was signed by him and handed 
over to the defendant. It is thus a formal docu¬ 
ment prepared and signed by the parties after 
deliberation and discussion. Clause (ix‘ of Ex. 
*M’ reserves liberty to the defendant to turn over 
a portion of the tea produced in the estate into 
leaf grades as and when they deem it neces¬ 
sary in the interests of the company, me 
extent of the tea produced which can be thus turn¬ 
ed over into leaf grades is not fixed and is left 
entirely to the discretion of the defendant. 


1) Clause (11 of Ex. ‘M’ providing for the sale 
ne entire output of Pasupara 'A' dust Produced 
ne estate for 12 months has therefore reference 
vhatever is produced as dust, subject to the 
cise of the discretion given to the defendant 
nake any portion of the tea Pj^ u “ d “V”, 
grades. A fixation of the quantity of Pa^u- 
i -A’ dust to be supplied to the plaintiff would 
efore. be inconsistent with the express U ?i 
n to the defendant under Clause fix)- H tn , 
contract guaranteed a supper of j0.M0 g- 
month, which would work out to 240.000 lbs. 
year, nothing would be le t from out Ute 
1 produce (estimated at 3 lakhs^ lbs.) as 
of it is reserved for sale directly by ne 
iant, 5,000 lbs. per month, that is 60,000 
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per year under Clause (viii) of Ex. ‘M\ Tlie two 
together would exhaust the entire estimated pro¬ 
duce oi 3 laxhs, leaving nothing lor the operation 
ol Clause (ix) # which gives liberty to the deiendant 
to turn over part of the produce into ieal grade. 
The oral contract set up ls thus not merely in¬ 
consistent with, but destructive of the express 
terms of the contract contained in Clause (ix) of 
Ex. *M.’ 

(12) It is thus clear that the alleged oral agree¬ 
ment guaranteeing a minimum supp*y of 2 o ,000 
lbs. per month to the plaintiff, caimoi be proved. 

(13) In 'TWENTSCHE OVERSEAS TRADING 
CO. LTD. v. UGANDA SUGAR FACIORY, LTD', 
AIR (32) 1945 P C 144, where one 'T* company 
contracted to supply steel rails Krupp Section to 
*U* Company wun a carefully drawn specification 
defining precisely what were the goods called lor 
by the contract which did not define what was 
to be the source of the goods and where, therefore, 
the contract was silent on the point, it was at- 
temped to set up and prove an oral agreement that 
the goods to be supplied should be the manufac¬ 
ture of Ferrostaal, the Judicial Committee of the 
Pnvy Council declined to accept evidence of the 
oral contract. The relevant portion of the head- 
note runs thus: 


"Collateral contracts must from their very natun 
be rare. A collateral agreement must be in ever’ 
sense a complete legal contract, and the eliec 
must be to vary or add to the terms of the con 
ract. Such collateral contracts are viewed will 
suspicion by the law. They must be provec 
strictly. Not only the terms of such contract: 
but the existence of ‘animus contrahendi* on tin 
part of all the parties to them must be clcarh 
snown. Any laxity on these points would enable 
parties to escape from the lull performance o; 
the obligations If contracts unquestionably en 
tered into by them and more especially woulc 
have effect of lessening the authority of writter 
contracts by making it possible to vary by sug¬ 
gesting the existence of verbal collateral a^ree- 
ments relating to the same subject-matter.” 
Held that to introduce into the specification the 
term that the goods should be the manufacture 
of Ferrostaai would be to vary the contract by 
defining what the contract had left open ” 

DAYAIj 1 RAMRn^A^^ 1 KUMAR SUKH- 

RAMBI LAS\ AIR (34) 1947 Bom 293 

srrsJ~=ssi 

mmm 

purBorts t0 

the parties, and does not 00111 ract between 

earlier contract uncovered hTthe part . of the 
evidence would not bf admksLp oral 

CDTTS v. T. P. SCe M ' 

(16) The plaintiff does not in hi* niaint 
hp a case that there was any ’senar^ ! set 

aa-s sC-S 


month, refers to the liberty to the defendants to 
turn over a portion ol the tea pvoaucea in the 
estate into leal grades and pro^ds lo say that 
it was further mutually understood that the quan¬ 
tity to be turned over into ieal graats was nut to 
auect the minimum agreed upon viz., 2u,uiX) lbs. 
oi W uust pci* mensem. Faiagraph o or the 
plaint leaus Uius: 


“On 17-12-1941, aefendant sent a letter to plaintjif 
confirming tne terms of agreement in respect 
oi Pasupparai ‘A* Dust reicrred to supra, The 
said letter is filed herewllh. ,, 

It is clear from the^e two paragraphs of the plaint 
that tne piainuii iiad no case ox any separate oral 
agreement, it would aeso be ciear tiutt me p.am- 
tm nad no case that any ol the terms of the con¬ 
tract agreed upon between the parties was omuted 
to be recorded in the letter, ih* circumstances 
ihat the guarantee of a minimum suppiy of 
20,000 ins. per month would be inconsistent with 
the liberty given to the deiendam to turn over a 
portion cl tne produce into leaf grades is recog¬ 
nised and a iuriher agreement is su up that tne 
said liberty is subject to the guarantee regarding 
the minimum suppiy. Here the p.amiitl has over¬ 
shot the mark. The estimated annual yield 
being 3 lakhs lbs. though it is stated to be o.er 
that, the so-called excess should, lor this purpose 
be taken to be nominal itbe total being 3 luxhs 
lbs.) out of which the defendant is adnuuedly en¬ 
titled. by virtue of Clause (viii) of Ex. *M\ to ap¬ 
propriate 60.000 lbs. for direct sale to the defen¬ 
dant's customers, there would be a baiance omy of 
2,40,000 lbs. and if the plaintiff is given a guarantee 
of supply to the extent of 20,000 lbs. per month, 
for 12 months that would consume the entire 
balance with the result that the liberty reserved 
to the defendant in Clause (ix) of Lx. *M’ to turn 
over a portion of the tea produced into leaf grade 
would be rendered nugatory. 

(17) Under tliese circumstances the plaintiff can¬ 
not rely upon any separate oral agreement or a 
term in the agreement guaranteeing a minimum 
supply of 20,000 lbs. per month because, no such 
oral agreement is set up. Assuming it was meant 
to be set up by the allegation in paragraph 4 of 
the plaint, it would be inconsistent with Clause 
(ix) of the written contract. On both these 
grounds the alleged oral agreement would be in¬ 
admissible in evidence. 


(10) The only point of the plaintiff is that the 
deicndant has violated the alleged term of the 
contract relating to the minimum supp*y of 20 000 
lbs. per month. Out of the estimated quantity of 
3 laks lbs., the plaintiff deducts 60,000 lbs. regard¬ 
ing wmch liberty for said is given to the defendant 
as also the quantity supplied by the defendant, 
arrives at a balance of 1,17.000 lbs. on which at 
tne rate of 8 as. per pound damages are assessed. 

4 Tu t? n th ^ view that we uke about tne inad¬ 
missibility of oral evidence of the alleged guarantee 
of supply of 20,000 lbs. per month, it is unneces¬ 
sary to discuss the oral evidence adduced in the 
case. It muy however be mentioned that the ad¬ 
mitted payment of price in excess of the agreed 
rate upon 7,500 lbs. as evidenced by Ex ‘O* would 
be a strong circumstance against th e truth of the 
oral agreement set up. The explanation offered 
on behalf of the plaintiff by his Advocate for 
making tins extra payment has not appealed tS 
the Court below nor does it appeal to usWacce^ 
able. Ex. ‘O' is sought to be used against the 
defendant as probabilismg the case of th* 
teed supply of 20,000 lbs per monfh 
the word used "excess supply-in Ex W kin!.? 
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Pasuparai ‘A’ Dust at a particular rate, his pay¬ 
ment of excess price on the supply made cannot 
be explained except on the ground that such 
supply related to tea which the defendant could 
have turned into leaf but diverted into dust at 
tlie request of the plaintiff. Ex. XXVII and 
XXVIII, invoices for 2,500 lbs. and 5,000 lbs. res¬ 
pectively m respect of those diverted dust appear 
to proba'oilise the version of the defendant. 

(20) Another circumstance already adverted to 
is that if trie alleged guarantee of 20,000 lbs. per 
month be true, then there would be nothing left 
from out of the total produce in the estate for 
being turned into leaf grade according to the dis¬ 
cretion of the defendant as expressly provided m 
Clause wx) of Ex. ‘M.’ This circumstance would 
show that the alleged oral agreement could not be 
true. It is, therefore, unnecessary to discuss the 
oral evidence as to the minimum guarantee. It is 
enough to say that in the light of the circum¬ 
stances appearing in the case, oral evidence ten¬ 
dered on behalf of the plaintiff on this point can¬ 
not be accepted. 

(21) The Court below comments upon the delay 
of the defendant in repudiating the oral agree¬ 
ment alleged by the plaintilf which is mentioned 
in certain subsequent correspondence. In the 
light of the circumstances and probabilities of the 
case above-mentioned, tins delay does not seem to 
us to be material and cannot lead to any infer¬ 
ence adverse to the defendant. 

(22) The learned Counsel for the respondent sub¬ 
mitted in the course of argument that even if the 
case of the plaint iff regarding a minimum guaran¬ 
tee of 20,000 lbs. be not found in favour of the 
plaintiff, he is entitled to be compensated for short 
delivery as, according to him, the total produce 
of ‘A’ Dust in the estate has not been delivered 
to him. The accounts regarding the production 
and supply were placed before us and the evidence 
regarding supply made to certain parties on 
account of the plaintiff was also pointed out. On 
a calculation the balance that might be found not 

delivered is negligible. . 1# f .. 

(23) Mr. Varadaraja Iyengar on behalf of the 
appellant-defendant contended that the only claim 
in the plaint is for violation of the alleged guaran¬ 
tee of supply at the rate of 20,000 lbs. a month 
and that no alternative case has been set up com¬ 
plaining that the entire produce of ‘A’ Dust in the 
estate has not been delivered to the p.aintiff and 
that is the reason why the attention of the parties 
has not been directed to this point. A perusal of 
the plaint would make it clear that the only basis 
of the claim made by the plaintiff is the vnoiation 
of the alleged agreement to supply 20,000 lbs per 
month and that no claim is made on account of 
short delivery of the total produce in the estate 
found in the absence of the alleged guarantee of 
monthly supply. We are thus unable to find on 
this point in favour of the plaintiff-respondent. 

( 24 ) °In the result the appeal is allowed with 

costs in both the Courts. . 

Appeal alloncd. 

Cj.AI -J • 

[C. N. 52.] 
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(PULL BENCH) 

KUNHI RAMAN. C. J.. SUBRAMANIA IYER 
AND JOSEPH VITHAYATHIL, JJ. 

Moran Mar Basselios CjHholicos and | anottjen 
Petitioners v. The Most Rev. Mar Poulose Ati 
nasius and. others. Counter-Petitioners. 

Review Pctn. No 42 of 1122 (Tr.) in A. S. No. 
el 1119 (Tr.), D/.- 21-12-19ol. 


a. l. b. 

\ (a) Travancore-Cochin High Court Ordinance (2 
o/ 1124), Ss. 8, 25 and 26 — Judgment under S. 11, 
Travancore High Court Act 4 of 1099, by Full 
Bench — Review by Full Bench of present High 
Court — Jurisdiction — Travancore High Court 
Act (4 of 1099), S. 11. 

In the case oj a judgment passed under S. 11 
of the Travancore High Court Act, IV of 1099, by 
a Fail Bench, after the repeal of that Act by 
United State of Travancor e-Cochin High Court Or - 
dinancc, if a review of that judgment is admitted , 
an effective judgment can ue passed by a Full 
Bench oj the present Travancor e-Cochin High 
Court, and S. 11 of the Travancore High Court Act, 
IV oj 1099, is no bar to the review being admitted. 
There is no provision in S. 25 of the Ordinance, 
jor submitting the judgment passed by the Full 
Bench to the Raj Pramukh for his confirmation. 
It is not necessary to consider whether His High¬ 
ness the Raj Pramukh has got the right to con¬ 
firm a judgment passed under S. 11 of the Tra¬ 
vancore High Court Act, IV o) 1099, in view oj 
the repeal of that Act oy Ordinance 2 of 1124. 

(Para 12) 

lb) Civil P. C., 1190S), O. 47, R. 1 (i) — Travan- 
core Civil P. C., O. 45, R. 1(0 — "Any other suffi¬ 
cient reason ” — Meaning. 

The phrase “any other sufficient reason" means 
a reason at least analogous to those specified in 
the rule immediately previously, namely excusable 
jailure to bring to the notice of the Court new 
and important matter or evidence or mistake or 
error apparent on the face of the record. AIR 
( 9 ) 1922 P C 112, Foil. (Para 13) 

Anno: C. P. C., O. 47, R. 1 N. 16. 
iV. P. Fngineer, E. J. Philipposc, P.l. Simon and 
M. Abraham, for Petitioners ; Achururam, K. P. 
Abraham, T. K. Joseph and K. T. Ninan, Jor Coun¬ 
ter-Petitioners. 

Cases rejerred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases). 

C22) 49 And App 144: (AIR (9) 1922 P C 112) 

(Pr 13) 

41 T L R 1 (F B ) (Pr 2> 

45 -T L R 116 (Pr 2 > 

C46) 1946 T L R G83 (P B) (Pr 4) 

C48) 1943 T L R 1 ^ 

C49) 1949 T L R 303 (P B) J Pr c “ 

(1904) A C 515: (91 L T 394) < Prs 5 - 8> 

JOSEPH VITHAYATHIL, J.: This is a petition 
filed on behalf of respondents 1 and 2 under O. 45, 
r 1 of the Travancore Code of Civil Procedure 
corresponding to O. 47. R. 1 of the(India*> Code 
to review the judgment passed in A. b. wo. i 
1119 by a Full Bench consisting of three Judges of 
the erstwhile Travancore High Court. For am* 
per appreciation to the pomis raised n thisi revlew 
petition at is necessary to have an idea. about the 
history of the eoatnm; between the part** 

The plaint properties belong to the » l _ 

Jacobite Syrian Church. Accordujto thjjg, 

Hants he is only, the.*■*<£ 

Of the Patriarch in rdaUon to me M 

in that case 
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“that the ecclesiastical supremacy of the See of 
Antioch over the Syrian Church m Travancore 
has been all along recognised and acknowledged 
by the Jacobite Syrian community and their 
Metropolitans, that the exercise of that supreme 
power consisted in ordaining either directly or 
by duly authorised delegates Metropolitans from 
time to time to manage the spiritual matters 
of the local church, in sending Marone (holy oil) 
to be used in the churches m thus country for 
baptismal and other purposes and in general 
supervision over the spiritual Government of 
the Church; that the authority of the Patriarch 
has never extended to the Government of the 
temporalities of the church which, in this res¬ 
pect. has been an independent church, and that 
the Metropolitan of the Syrian Jacobite church 
in Travancore should be a native of Malabar 
consecrated by the Patriarch of Antioch or by 
his duly authorised delegate and accepted by 
the people as their Metropolitan to entitle him 
to the spiritual and temporal Government of the 
local church." (Ext. DY, page 147). 

This was a representative suit and both the parties 
In this case admit that this decision is binding on 
them. 


(2) The power of the Patriarch in relation tc 
the Malankara Jacobite Church again came uj: 
for consideration before a Full Bench of the Tra¬ 
vancore High Court in the case reported in 41 
TLR 1 which was an interpleader suit filed by the 
Secretary of State for India in 1083. That suit 
was occasioned by the ex-communication of Metro¬ 
politan Mar Cheevarghese Dionysius by Partnarcb 
Abdulla II in 1086 and the appointment of Mai 
Kurilose as Malankara Motropolitan in his olace 
Mar Gheevarghese Dionysious contended that the 
ex-communication was invalid and that he con¬ 
tinued to be the Malankara Metropolitan and Me¬ 
tropolitan Trustee. The suit was filed for a decisior 
on the question as to who were the rightful trustee 
entitled to receive the interest on a fund invested 
with the East India Company in 1808 by the thee 
Metropolitan of the Malankara Jacobite Svriac 
Church . The question that had to be decided ic 
the suit was whether the ex-communication of Mai 
Gheevarghese Dionysious by the Patriarch was 
valid or not. The Full Bench held that 

4 nrLf a i triarch J of AnitiocJ b possesses the power ol 
^ u excommunicatin S Episcopes and 
Metiopolitans by himself, namely, in his own 
right and that it is not necessary for him tc 

Bishops and ^oceed by way 
of Synodical action in order to enable him to 

P H Wers ’ the person ordained being, 

the jcople." - 6 01 Malabar and accepted by 

B , that . the Canon - Ext. XVIII (EXt. 

B P in this case) and not Ext. A (Ext 26 in this 
case) is “the version of the Canon Law that 
been recognised and accepted by the Malankara 

i f learned fudges also held that 

re® 

» &TTS ‘SS 
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character, have also a spiritual side” temporal 
They, therefore, held that Mar Gheevarghese 
Monysiua lost his status of Malankara mS 
goUtan and Metropolitan Trustee by reason of 

luri£r^ : ^ lninUtlIcatioa ’ About two years after this 
Judgment was pronounced and after two of me 


Judges had retired an application was hied by 
defendants 1 to 3 in that case to review the judg¬ 
ment, The application for copy of the judgment 
was missing from the office of the Travancore 
High Court for about two years and it is reported 
that it was sent to the office by Anchal ^Post) 
by an unknown person. The delay in filing the 
review petition was explained on this ground. The 
review was admitted subject to the condition that 
the findings recorded as to the authenticity of the 
Canon, as to the pow'er of the Patriarch to ex¬ 
communicate without the intervention of the Synod 
and as to the absence of an indirect motive on the 
part of the Patriarch in exercising the power of 
excommunication should be taken as binding on 
the parties. On re-hearing the appeal it was held 
that the ex-communication did not satisfy the re¬ 
quirements of natural justice and that it was, 
therefore, invalid. The judgment after review is 
reported in '45 T L R 116*. 


i3) After the ex-communication of Mar Gheevar¬ 
ghese Dionysius by Patriarch Abdulla, the former 
invited to Malabar Abdul Messiah who was Patri¬ 
arch of Antioch but whose Firman had been with¬ 
drawn by the Sultan of Turkey. According to the 
plaintiffs, Abdul Messiah had been SynodicaUy de¬ 
posed and was not functioning as Patriarch, while 
according to the defendants he continued as 
Patriarch till his death. Abdul Messiah declared 
the ex-communication of Mar Gheevarghese Dio¬ 
nysius invalid and issued a kalpana, Ext. 80, esta¬ 
blishing Catholicate in Malankara. Mar Ivanious 
and Mar Philixinos were the first two Cathoiicos. 
The first defendant was installed Cathoiicos in 
1104. Mar Gheevarghese Dionysius continued as 
the Malankara Metropolitan and Metropolitan 
Trustee along with his two trustees, defendants 2 
and 3 in this case. After the death of Mar 
Gheevarghese Dionysius in 1109 the first defen¬ 
dant and the Edavakai Metropolitans on his side 
convened a meeting of the Malankara Association 
in the M. D. Seminary, Kottayam 11-5-1110 for 
electing the Malankara Metropolitan; and the 
first defendant was elected Malankara Metro¬ 
politan in that meeting. As Patriarch Ephraim- 
had issued a monition, Ext. Z, to his followers 
not to associate themselves with the first defen¬ 
dant and his partisans, who were treated as aliens 
to the Church, representatives of churches which 
stood by the Patriarch did not attend that meet¬ 
ing. in that meeting, the defendants and their 
partisans, who are called the Cathoiicos’ Party 
adopted the constitution, Ext. AM, for the church! 
The first plaintiff and the Edavagai Metropolitans 
who were loyal to the Patriarch, and who were 
called the Patriarch’s Party, convened a meeting 
of the representatives of the churches that stood 
by the Patriarch at Karingassira on 6-1-1111, and 
the first plaintiff was elected Malankara Metro- 
poUtan in that meeting and plaintiffs 2 and 3 were 
elected his co-trustees. 


au ino me piainuns mea this suit for 
declaration that they are the lawful trustees o 
the Malankara Jacobite Syrian Church, that th 
defendants have no right to retain possession o 
the plaint properties which belonged to tha 
church, for recovery of possession of the pro»>ei 
ties with mesne profits and for other incidents 
reliefs The plaintiffs sued in their personal capa 

mZJP?** 8 benedc < iarles under the trust and ob 

tained the permission of the Court under O 1 
R. 8 of the Code of Civil Procedure to sued 

«£ tats, , £Js?**?«8y5-s 

the Malankara Jacobite Syrian Church for variou 
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reasons mentioned in the plaint, but had volun¬ 
tarily separated themselves irom the Church and 
constituted a new church with a constitution. 
Ext. AM, repudiating the authority ci the Patri¬ 
arch. The defendants contended that they were 
the iawiui trustees of the Malankara Jacobite 
Syrian Church; that they weie not in any way 
disqualified to be the trustees, that they did not 
seccue from the church, that the plaintiiTs had 
gone out ci the Church by claiming lor the Patri¬ 
arch powers wnich he end not possess, and that 
the meeting in which the plaintiffs were elected 
trustees was not validly convened. The trial Court 
held that defendants 1 to 3 were the lawful 
trustees oi the Malankara Jacobita Syrian Church 
and dismissed the suit with costs, 'lhe plaintiffs 
appealed irom that decision. The appeal was 
heard by a Pull Bench consisting of Krishnaswami 
Aiyar C. J., Nokes & Saihyanesan JJ. The judgment 
ol the Full Bench is reported in T946 T L R 033*. 
It will be with reference to the pages of this 
report that the judgment will be referred to in 
this order. 

v5) Mr. Justice Nokes and Mr. Justice Sathya- 
nesan allowed the appeal, holding that the Diam- 
titls and not the defendants were the lawful trus¬ 
tees oi the Malankara Jacobite Syrian Church, 
while Krisnnaswami Aiyar C. J. held otherwise, 
and a decree was passed in terms of the majo- 
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(namely, annual contribution of money by the 
me moors of the church) as of right. This is 
••a departure from the canon and the custom 
of the church”, (p. 734).” 

The conclusions of the learned Judge are given 
thus at pages 734 and 735: 

-To summause this part of the case, it seems 
clear that the party of the Cathoiicos strongly 
resented the supremacy of the Patriarch, and 
were prepared to defy him if they could do so 
without losing the trust properties. The question 
is whether they went too far. The effect of 
the written constitution, construed with the re¬ 
cognised canon of the church and the relevant 
judgments, may be stated thus: The defen¬ 
dants' party ( 1 ) did not recognise the ruling 
Patriarcn of Antioch, and would not recognise 
him unless he was accepted on terms which 
(inter alia) restricted his supremacy in matters 
of faith: i 2 ) rejected the recognised version of 
the canon of the church; (3) provides for a 
Cathoiicos without reference to the approval of 
the Patriarch thereby depriving the Patriarch 
oi his rights to disapprove a candidate for the 
o:lice of Cathoiicos or of Malankara Metro¬ 
politan, and curtailing the rights of the Patri¬ 
arch in respect oi ordination and of Morone; and 
(4) agreed to divert to the Cathoiicos the Patri¬ 
arch's contributions of money from Malankara.” 


lily view. The basis of the decision of the majo¬ 
rity of Judges is that the defendants and their 
.adherents voluntarily separated themselves from 
the MalanKara Jacooite Syrian Church ana con¬ 
stituted a new church for themselves by adopting 
the constitution, Ext. AM. According to the 
learned Judges, Ext. AM amounted to virtual a 
repudiation of the religious supremacy of the Patri¬ 
arch as laid down by the canons and precedents 
ol the church ana by the decisions of Courts bind¬ 
ing on the parties. They were of opinion that 
tne spiritual supremacy of the Patriarch of Antioch 
was a fundamental principle of the church in the 
opinion of the founders oi the original trust. On 
me basis of the principles laid down by the House 
Of Lords in the TREE CHURCH OF SCOTLAND 
v OVERTOUR (Lord)*, (1904) A C 51o. the learned 
Judges held that* by this deviation from the ori¬ 
ginal object of the trust the defendants and their 
par tv ceased to be members of 1 he Malankara 
Jacobite Syrian Church. They also held that the 
meeting at which the plaintiffs were elected 
trustees was validly convened, that the defenaants 
and their partisans were not entitled to be in¬ 
vited for that meeting, and that the plaintiffs were 
lawfully elected trustees of the Malankara Jacobite 
Syrian Church. 

( 6 ) The reasons given by Nokes J. for holding 
that Ext. AM amounts to a repudiation of the 
.spiritual supremacy of the Patriarch may be sum¬ 
marised thus: 

••tl) “The provision of the Constitution winch 
permits the installation of a Cathojicw w»nle 
ignoring the ruling Patriarch is a clear depai- 
rn from precedent” (p. 727). (21 "The 
constitution makes no provision for the approval 
by the Patriarch of Antioch °f the . elc o ctl ° n n ,° r 1 
the Malankara Metropolitan This is a depar- 
ture from the previous practice <P ; 7-9»• (3 

■•The written coastitution provides that the 

Cathoiicos with the co-operation of he local 

Synod shall ordain Metropolitans in Malankara 
and that the Cathoiicos shall issue staticor£ 
(Ext. A M. Articles 107. 103). Unless the Catno- 
llcos were validly appointed, these articles would 
be a direct infringement of the Patriaicniai 
power” (p. 730). (4) "The written constitution 

denied that the Patriarch was entitled to ressisa 


The learned Judge ends with the following obser¬ 
vations at page 736: 

"It appears to me clear beyond argument that 
persons who persistently reject the head of a 
church cease to be members of that church. 
And this situation is emphasised by their setting 
up a local rival, and diverting to him the con¬ 
tributions due to the head of the church. Indeed, 
the party of the Cathoiicos have done now 
almost exactly what the Marthomites did over 50 
years ago. with the difference that the Martho¬ 
mites acted openly in repudiating the Antioehean 
connection. 9 ’ 

(7) The validity of the election of the plaintiffs 
as trustees is dealt with by the learned Judge at 
page 739. He found that the plaintiffs were validly 
elected trustees of the Malankara Jacobite Syrian 
Church. At page 740 the learned Judge has given 
his reasons lor holding that the first defendant 
was not validly elected trustee and that defendants 
•> an d 3 were validly removed from office. The 
reason given is that the defendants had already 
seceded from the church. In accordance with 
these findings the learned Judge held at page (41 
that 

•■the plaintiffs are the trustees of the p r °Pe™es 
covered by the relevant trust and that none oi 
the defendants is such a trustee.” 

( 8 ) Mr. Justice Sathyanesan begins his judg¬ 
ment with the following remarks: 

••I entirely agree with the findings of my Earned 
brother Nokes J. and the decree P r °P°^ b Z 
h in i I want only to deal with certain aspects 

oi ihe rase involved in this appeal" (page .ol.) 
•\t page 754 the learned Judge says that ’he main 
question for consideration in the appeal >s_ whe¬ 
ther the defendants have seceded from the^n 
ginal Church and formed a new Chun 
the learned Judge considers the FR EE 
CASE OF SCOTLAND v. OVERTOUR (L^d . 
1904 A C 515. an d the Propositions laid down 
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the affirmative. (Pages 761 to 778). From pages 
779 to 794 he deals with the question of Catho- 
iicate and finds that the installation oi Catliolicos 
without reference to the Patriarch would amount 
to depriving the Patriarch of his ecclesiastical 
supremacy in the church. Then the learned Judge 
deals with the question whether the defendants 
and their party have seceded from the church by 
adopting the Constitution, Ext. AM (Pages 796 to 
806). At page 800 he observes thus about Ext. AM: 

“Ext. AM appears to be the culmination of a 
long movement started by Mar Gheevarghese 
Dionysius to make the Malankara church au¬ 
tonomous and independent of the Patriarch of 
Antioch. If there were any obstacles, any falter¬ 
ing and delay on the way, it was because the 
trust properties which belonged to Malankara 
Church under the Patriarch of Antioch had to 
be secured and hence some tinkering of things 
had to be done with the mention of the word 
•Patriarch’ if the autonomy could not be declared 
by the Patriarch himself, and because there was 
an opposite party maintaining faithful and real 
allegiance to the Patriarch of Antioch as the 
true and lawful Head of the Jacobite Church.” 


Then he examines the various clauses of Ext. AM 
and finds that under that Constitution the Catho- 
jicos is made “the Supreme Head of the Eastern 
Orthodox Syrian Church” and that the Patriarch 
is in fact neither the ecclesiastical head nor even 
the supreme teacher of the Malankara Church 
(Pages 802 and 803). The provision which con¬ 
fers on the Catliolicos the right to resissa is held 
to be opposed to the canon which says that it 
belongs to the Patriarch and that anyone who 
appropriates it will be separated from the Church 
(Page 803). The provision which says that the 
Patriarch cannot reject a candidate to be con¬ 
secrated as Catholicos or Metropolitan is, accord¬ 
ing to the learned Judge, opposed to the canon 
which lays down that no Maphrian or Metropoli¬ 
tan can be consecrated against the will of the 
Patriarch (Page 804). For these reasons the 
learned Judge held that Ex. AM amounted to 
constituting a new and independent church (Pages 
804 and 805). it was therefore held that defen- 
dants 1 to 3 having seceded from the Malankara 
Jacobite Syrian Church have ceased to be the 
lawful trustees of the properties of that Church. 

also held that the plaintiffs were validly 
elected trustees of the Church and that the 

wrfS ? 0ntro1 of Ule flrst defendant 

be lnvlW for the meeting at 
which the plaintiffs were elected trustees. 

bv (9 ^ hn n frK mi i y . er . C - J - took the view that 

Ext 7 tn hi patrlarch Issuing a Kalpana, 

Olnrw or ** out 27-2-1110 de- 

clanng that the first defendant and his parti- 

SZ?** . cut , themselves adrift from P the 
SJS”* 1 “•dug his followers not to as- 
sociato themsdves with them, the Patriarch and 

thl n V US . t u be deemed to have seceded from 
that tae 1 church 16 flrst dafendant with the result 

Sf thl *5fi,2FT U 2 lty of which Patriarch 

pffHoTh Spii \V 4 al head was dissolved and the 

hfmse5 d md n h^ Ut f e 1i a new church “listing of 
himself and his followers excluding the Cathrv 

licos party (p. 823). The learned Chief ww 

made it clear that this finding of his was without 

reference to the intrinsic soundness of the posi- 

b , y tha P ar ties but only to the SSL 

« al ,^ In the trust"(p. 823). He further 
heid that as the Patriarch ls an essential feature 
2 Church the old Jacobite Church 

even for the Catholicos' party when 
the Patriarch went out of It and it was, therefore 


extinguished (Page 841). The result is the follow- 
mg m ihe words of the learned Chief Justice: 

••Two new Churches in Malankara have thus 
come into being in legal import, one with the 
Patriarch and the otner without him. Hence 
the trust constituted tor services in the old 
Malankara Jacobite church for its continuance 
and efficiency would naturally fail. But as the 
trusts were public religious charitable trusts this 
Conn as a Court oi equity couid apply the doc¬ 
trine oi cy pres and allot the trust properties 
to kindred charities permissible under the law. 
The question oi applying the cy pres doctrine 
and the eariier question as to whether the trusts 
have 1 ailed ‘cannot and ought not to be de¬ 
cided in the absence of the Diwan, the protector 
of charities in this State." 

It was also held that the plaintiffs* “suit was 
bound to fail on the ground that neither side nad 
the right to represent the old Jacobite Church” 
(Page o43). The learned Chief Justice further 
observed thus at page 843: 

“In my view, it must be left to the Diwan to 
take such steps as he may be advised for the 
protection of trust properties in respect of which 
tne trust has failed.” 


In the view that the learned Judge took it was 
thought not necessary to consider the question 
whetner by adopting the constitution Ext. AM 
the Catholicos party went out of the church and 
constituted a new church, (page 844). But it 
was observed that if it were necessary to decide 
the question he would hold in agreement with the 
District Judge that Ext. AM did not amount to 
a repudiation of the authority of the Patriarch 
and that the first defendant-and his party have 
not gone out of the Church (p. 844). If that is 
the case, the plaintiffs according to the learned 
Chief Justice have not been legally elected trustees 
of the church. He however wanted to make it 
clear that his considered opinion wi*$ that it 
was for the Diwan to settle the destination of 
the trust properties by an appropriate proceeding, 
(page 845). 


(10) Soon after the judgment was confirmed by 
His Highness the Maharaja of Travancore Mr. 

' Justice Saihyanesan relinquished office as Judge 
of the High Court and reverted as District Judge. 
Subsequently this review petition was filed. There 
are as many as 92 grounds taken in the review 
petition and by a subsequent petition five more 
grounds were added. The petition came for hear¬ 
ing at the first instance before Krishnaswami 
AiyarX. J. and Nokes and Krishna Piilai JJ But 
no order was passed by them or in the woids of 
Krishna Piilai J. no order was “pronounced in 
open Court as contemplated by law". Mr. Jus¬ 
tice Nokes retired from the High Court not long 
afterwards. Krishnaswami Iyer C. J. also retired 
after some time. The review petition subse¬ 
quently came before a Full Bench consisting of 
Mr. Justice Krishna Piilai, Mr. Justice Habib 
Muhammad and Mr. Justice Govinda Piilai. The 
question as to whether these Judges who had not 
taken part in the decision of the appeal had juris¬ 
diction to hear the review petition was argued 
before them. The petition was argued on the 
merits also. The order passed by the learned 
Judges is reported in T948 TLR1», The learned 
Judges particularly Mr. Justice Krishna Piilai dE 
cussed the question relating to jurisdiction at 
great length and they unanimously held in favour 
of the review petitioners on the ouestton «f 
diction. The merits of theiuuSSwm 

2K 1 at e ons , ldcrabte 

dered to be Issued to the respondents to the 
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petition on ail the 97 grounds taken in the review 
petition and in the supplemental petition. 


(ID The petition came lor finai hearing before 
tlie same learned Judges who ordered notice. The 
respondents to the petition objected to the hearing 
of the review petition by those learned Judges 
since they had expressed dehnite opinion on the 
question of jurisdiction and on trie merits of the 
petition in their prior order. This objection was 
overruled and the learned Judges heard both sides 
on the question o i jurisdiction. They did not 
however decide the question but referred it to a 
Full Bench consisting of five Judges. Accordingly 
tiie question of jurisdiction was heard by a Full 
Bench consisting of the three learned Judges who 
ordered notice on the review petition and Mr. Jus¬ 
tice Sankaran and Mr. Justice Mathew Muricken. 
The decision of the Full Bench is reported in T949 
T L R 303*. All the five Judges wrote separate 
orders. Mr. Justice Krishna Piilai who had by 
this time become the Chief Justice and Habib 
Mohammad and Govmda Piilai JJ. adhered to 
the view already expressed by them and decided 
the question in favour of the review petitioners. 
The decision of the other two learned Judges 
was in favour of the respondents in the review 
petition. As the majority view was in favour 
of the review petitioners the petition has to be 
heard on the merits. It is in these circumstances 
that the petition came for hearing before us. 

(12) Before going into the merits of the petition 
it is necessary to consider a preliminary objection 
raised by the learned counsel for the respondents 
in the review petition. The objection is to the 
following effect: The judgment in this case is a 
judgment passed by His Highness the Maharaja 
of Travancore under S. 11 of the Travancore 
High Court Act (Act IV (4) of 1099). Under 
S. 12 of that Act if a review of that judgment is 
allowed tile fresh judgment to be passed should be 
the judgment of His Highness as provided in S. 11. 
The power exercised by His Highness in this 
respect was his personal prerogative as the sove¬ 
reign and fountain head of justice and such power 
is not vested in the Rajpramukli under the Cove¬ 
nant. Hence no effective judgment can be passed 
in this case even if the review is allowed. It is, 
therefore argued that the petition should be dis¬ 
missed *in limine’. The learned counsel for the 
review petitioners argued that the power that was 
exercised bv His Highness the Maharaja of Tra¬ 
vancore under S. 11 of the Act IV (4) of 1099 can 
now be exercised by the Raj Pramukh. He relies 
on article 3 (a) of the covenant which says that 
••all rights, authority and jurisdiction belonging 
to the Ruler of either of the Covenanting states 
which appertain or are incidental to the Gov¬ 
ernment of that State shall vest in the United 


State ** 

According to him, the right that was exercised 
ly the Maharaja under S. 11 of Act h iv r ‘f. ) ° f 
09D was a right appertaining to the Govem- 
nent of the State and not a personal right of 
he Sovereign. Reliance was also Placed by the 
earned counsel on Ss. 3 and 7 of the Ocdinance i 
if 1124 relating to Administration and Appbca- 
ion of Laws. We do not think that ft is necej 
arv to consider in this case whether His Highness 
he Rajpramukh has got the right to confim a 
udgment passed under S. 11 oijhe Tra\ainoire 
High Court Act IV (4) of 1099. That Act has been 
epealed by Ordinance 2 of 1124 namely the United 
State of Travancore Cochin High Court OrcU 
lance. Section 3 of that Ordinance provides thus. 
“All proceedings commenced prior to the comm, 
into force of this Ordinance in eitner of tne 
High Courts of Travancore and Cochin herein¬ 


after in tins Ordinance referred to as the exist¬ 
ing High Courts shall be continued and 
depend in the High Court as if they had com¬ 
menced in the High Court alter such date. Any 
order made by either of the existing High Courts 
m any such proceedings as aforesaid shall, for 
ail purposes have effect not only as an order of 
that Court but also as an order made by the 
High Court.” 

Section 25 of tile Ordinance relates to the hear¬ 
ing of appeals ol the value of Rs. 5,000 and up¬ 
wards by a Full Bench — There is no provision 
in that section for submitting the judgment passed 
by the Full Bench to the Rajpramukh lor his 
confirmation. Section 26 relates to the review of 
judgment passed by a Full Bench. It reads thus: 

“In cases decided under S. 25 of this Ordinance 
a Full Bench of the High Court may admit a 
review of judgment subject to the provisions of 
the Travancore and Cochin Codes oi Civil Pro¬ 
cedure.” 


It is thus clear that if the review is admitted an 
effective judgment can be passed by a Full Bench 
oi tins Court and that S. 11 of the Travancore 
High Court Act IV (4) of 1099 is no bar to the 
review being admitted. The preliminary objec¬ 
tion is therefore overruled. 

(13) Coming to the merits of the petition, there 
are, as stated above, as many as 97 grounds taken 
by the petitioners. These were compressed into 12 
main grounds and a memo was filed in Court to 
that effect by the petitioners’ advocate. Mr. Engi¬ 
neer the learned counsel for the petitioners, who 
argued the petition before us confined his argu¬ 
ment to the grounds mentioned below. He did not 
contend for the position that the first part of 
sub-r. (1) of R. (1) of O. 45, Travancore Code oi 
Civil Procedure applies to this case. In Other 
words he did not argue that there is in this case 
the discovery of any new and important mattci 
or evidence which was not within the knowledge 
of the petitioners or which could not be produced 
by them when the decree was passed. He rested 
his case on the second part of sub-r. (1) namely 
-mistake or error apparent on the face ol the 
record”, or “any other sufficient reasons. The 
learned counsel also conceded that the phrase 
-any other sufficient reason” means a reason at 
least analogous to those specified in the rale im¬ 
mediately previously namely excusable failure to 
bring to the notice of the Court new and lmpor- 
tant matter or evidence or mistake or error appa¬ 
rent on the face of the record as laid down by 
the Privy Council in 'CHHAJJU RAM V. NEKI, 
49 Ind App 144 (P C). The question therefore 
for consideration is whether the 2 r°unds taken by 
the petitioners show that there is some mistake 
or error apparent on the face of the record in 
the judgment in this case. 

(14) We shall now proceed to consider seriatim 
the grounds relied on by the petitioners. (A “ 
considering all the grounds the judpnent pro¬ 
ceeded:) Wo have considered in detail aU the 
grounds urged before us on behalf of thei rev 
petitioners, and we have come U> the conclusion 
that no case has been made out foi ieui\\ ng 
judgment. We. therefore, dismiss the review peti 

tion with costs. 

,15) KUNHI RAMAN. C. J.: This c £ejhich 
bristles with complications which Js nol t e 
tirely free from ugly episodes ounng its ° ^ 

dency in the erstwhile Travancore High Courtt has 

given us considerable anx * e J* 1m A Ymtoent coun- 
ci valuable assistance rendered by einine 

sel. we have had to discuss every relevag aspect 

that was brought to our notice in the 
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the able arguments of counsel and I have only 
to say that I agree to the conclusion reached by 
my learned brother that this review petition should 
be dismissed with costs. 

(16) SUBRAMANIA AIYAR, J.: I endorse 
all that was said by my Lord the Chief Justice and 
I too agree to the conclusion reached by our 
learned colleague that the application for review 
of judgment should be rejected with costs. 

(17) BY THE COURT: After this judgment is 
delivered Mr. Simon, on behalf of the petitioners 
in this case, applies for a certificate for appealing 
to the Supreme Court under Art. 133 of the Con¬ 
stitution of India. We are not satisfied that this is 
a fit case for granting such a certificate. 

V.B.B. Petition dismissed. 


[C. N. 53.] 
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SUBRAMANIA IYER, J. 


P. Chinnakannu Pillai, Petitioner v. Ammalu 
Ammal Comathi Ammal and another, Respond¬ 
ents. t 

O. P. No. 69 Of 1951, D/- 1-10-1951. 


Constitution of India, Art. 226 — Order of Rent 
Controller under Travancore-Cochin Buildings 
(Lease and Rent Control) Order, 1950 erroneous but 
not without jurisdiction — High Court mil not inter¬ 
fere — The question as to whether business which 
is in fact conducted by the husband of the land¬ 
lord can be said to be a business that the landlord 
is carrying on, within the meaning of Clause ( 3) 
to Section 9 is a matter which can, and has to 
be, decided by the authorities under the Act and 
the parties are bound by the final order passed 
in the proceedings however erroneous it may be 
— Tribunal having authority has jurisdiction to 
decide rightly or wrongly — (Houses and Rents — 
Travancore-Cochin Buildings (Lease and Rent Con¬ 


trol) Order (1950), S. 9(3)). (Para 8] 

(b) Houses and Rents — Travancore-Cochir 
Buildings (Lease and Rent Control) Order (1950) 
$ — Authorities under order cannot order evic 
tlon where there is agreement between parties 
that on eviction landlord will pay for improve 
merit — Controller has no jurisdiction to ordei 
eviction upon payment. 

„,l h Z e J 3 ,? 0 wovision in the Order authorisinc, 
the Controller to investigate and decide any ques 
non of value of improvement effected by tht 

hZu w ll ' r !f ! „ w “ t °f an V amount in Via, 
behalt before delivery of possession, even in a cast 

nf le hu tle l , a , bill j 3/ ma V be admitted. The scop< 
at ?/J" V T S . at . 0n J s de,ined in wrtOM clans e! 

rwSS °l !. C ° rder ' The i UTlsdi ction of tin 
an f the hl Ohest authorities to direct 

°L a ttnant ,rfm - and t0 V ut the landlorc 
n possession, of the holding must be confineTh 

franv'Tmmm, Iandl . ord u not to pay valut 

tion of hU aetHnn * ‘° , the tenai,t as a 'ondi- 
' , . ° !bls getting possession of the property Tc 

hold otherwise would be, "to destroy hv 

wind public or private right which were Lt in tht 

contemplation of the LegislatureThere to* 

Travancore -Cochin Building < 
(Lease and Rent Control ) Order, 1950 a provision 

\ n pj , a n ny f m ®" ner affecting pre-existing rights of the 
Order must be construed as com- 
to ani not as conflicting with tlu 
jurisdiction of the civil Courts. (Para it) 


(c) Civil P. C. (1908), Ss. 9 and 21 — Jurisdio - 
tion, pica of. 

Jurisdiction is at the threshold 0 / an action 
and therefore must when questioned, ordinarily 
be first decided and entry into the merits must 
await a decision in the affirmative. I?i cases of 
inherent absence, oinission to raise or press want 
of jurisdiction or even express consent to its exer¬ 
cise cannot confer it, and any act done would be 
'ultra vires' and of no effect. (Para 13) 

Anno: Civil P. C. f S. 9 N. 1, 5, 6; S. 21 N. 3. 

N. Varadaraja Iyengar, for Petitioner; P. I. 
Simon, for Respondent (No. 1); Government 
Pleader, for the State. 

Cases referred to: 

col) 25 Bom 337: (27 Ind App 216 PC) (Pr 8) 
U873) 15 E Q 51: (42 L J Ch 97) (Pr 10) 


ORDER: This is an application for a writ of 
‘certiorari* to remove the records in the proceeding 
which ended with the order of the Government 
dated 20th June, 1951—L. Dis 772/51/P. W. C. 
lor its being quashed. The records are kere. 

(2) The 1st respondent Gomathi Ammal pur¬ 
chased the equity of redemption over certain pro¬ 
perties including the builcung and site in dispute 
in this case in the year 1121 , when they were out¬ 
standing with a possessory mortgagee who had 
leased the subject-matter of this proceeding to the 
petitioner under a rent deed in the year 1117 while 
he was already in possession as a lessee. The 1st 
respondent redeemed the mortgage and took a 
deed of release from the mortgagee wherein she 
was directed to obtain possession from the peti¬ 
tioner on payment of Rs. 800 /- towards value of 
improvements. A term of five years had been 
fixed as the duration of the lease evidenced by 
the aforesaid document of the year 1117. On the 
expiry of that period, the 1 st respondent issued 
notice to the petitioner demanding possession. This 
was followed up by a suit. O. S. 1050/1122 in the 
District MunsitTs Court, Trivandrum filed by the 
1 st respondent against the petitioner for arrears 
of rent as well as eviction. This suit was filed in 
Medam 1122. 


The petitioner filed a written statement in Kan- 
ni 1123 contending, ‘inter alia*, that the owner of 
the equity of redemption had agreed to sell it to 
him, that the sale relied upon by the 1st respond¬ 
ent-plaintiff was in contravention of that agree¬ 
ment and consequently invalid, and that in the 
event of eviction, he is entitled to get an amount 
of Rs. 2,000/- by way of value of improvements. 
It was also contended that the prayer for eviction 
could not be granted on account of the Travancore 
Rent Control Order, 1122. The 1st respondent 
thereafter filed an application iB. R. C. Case No. 
215/1124) before the Controller under the provi¬ 
sions of the said Order, claiming possession on the 
ground that the lessee had lei t rent in arrears 
which would be a ground for eviction. The peti¬ 
tioner had deposited the arrears of rent claimed 
in the MunsifTs Court and he was also depositing 
rent that accrued due alter the suit. There was 
thus no arrear of rent as alleged in the application 
and that being the sole ground relied upon to sus¬ 
tain the prayer for eviction, the application was 
dismissed. 

(3) Soon after this the 1st respondent started 
Proceedings before the Controller by tiling 
Building Rent Control Case No. 248/1124 claiming 
eviction on two grounds, firstly arrears of rent and 
secondly, requirement of the premises for her' om 
use or purposes of "a Jeweller’s business run £1 
family concern- by her husband under the nwne 
■ B. Doralswamy fc Sens” that was betog c5nK 
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eci in a rented building, which had to be surrender¬ 
ees to its owner, it was sta.ed that alter such 
surrender the Business was being carried on at 
her residence. 

(4) The petitioner fiied written objections con¬ 
tending ’in.si aha thaw the 1 st respondent was 
not tile true owner oi the properly on account of 
tile agieemcni ior sale in his lavour and that the 
oa.y lijnt oi me owner was to eniorce that con¬ 
tract. it was aiso contended that the petitioner 
haa spent more man Hs. 2 ,oU 0 /- ior improving the 
property wmcii he would lose it eviction be order¬ 
ed uy the Controller. It was stated that these 
two picas weie pending adjudication in the Muti¬ 
sm s Court and that until uiose matters are decid¬ 
ed oy that Court, the Controller had no jurisdic¬ 
tion to pass an order lor eviction. 

(5> Tile Controller ordered eviction without tak¬ 
ing any euuence and without considering tne ob¬ 
jection^. Against this decision an appeal was pre- 
ierred by tne petitioner beiore the Division Pei- 
shxtar, Trivandrum, who ahowed it and remanded 
the case lor iresii disposal alter taxing evidence 
and alter disposuig 01 the several points raised in 
deience. The 1st respondent sougnt to have this 
oraer revised by the Government. The Govern¬ 
ment dismissed tile revision and confirmed tne 
order oi remand. 

(6) Alter remand, the Controller renumbered 
the proceeding as B. R. C. Case No. 190/1950. The 
1st respondent's husband was examined on her 
beiiau and some documentary evidence was aiso 
adduced. At the stage oi argument beiore the 
Controller, the Travancore-Cochui Buildings (Lease 
& Rent Control) Order, 1950 had come into force 
and the matter was disposed oi under the provi¬ 
sions of tiiat Order. 

(7) At the argument, the first ground relied upon 
for eviction, viz., the alleged arrears oi rent was 
not pressed ana the only question that was con¬ 
sidered by the Controller was whether the second 
ground viz., that the premises were required by 
tile landlord ior the purposes mentioned in the 
petition was true and whether that would justify 
an order lor eviction. Tne Controllers opinion 
was in favour of the landlord and he therefore 
directed that the petitioner "shall be evicted from 
tiie building in question under Clause 9 (3) (a) 
(iii) oi the said Order.’* 

Against this, the petitioner filed an appeal No. 
79/1950 beiore the District Collector, Trivandrum. 
The Collector agreed with the Controller as regards 
the requirement oi the premises by tne landlord 
and observing that: 

"another po.nt raised is that the present case can¬ 
not be decided as there is a civil suit pending in 
respect of the same subject-matter. The civil 
suit *eferred to will not be a bar to any decision 
under the Rent Control Order. This point also 
therefore falls”, . 

dismissed the appeal. The petitioner sought to 
have that order vacated by the Government in 
revision which attempt however failed, the Go. 
eminent having dismissed the revision and con- 
Sd the order of the Collector. The aforesaid 
proceedings have occasioned the application bcior. 
this Court. 

(3) The order for eviction passed as aforesaid is 
challenged as "illegal, vuid and ultra vires 101 
the following reasons: 

"1. That to justify eviction of a tenant from a 
non-residcntlal building, under Section 9 U) 
(a) (iii) it is necessary that the building is 
required for the purpose of a business which 
the landlord is personally carrying on; 


2 . That the 1st respondent had given a posses¬ 
sory mortgage oi tne premises on 11 - 11-1124 
winch wouau bene tne case oi her own re¬ 
quirement lor carrying on tire jeweller’s bu¬ 
siness ana that the non-menuon oi tins re¬ 
quirement in the urst application beiore the 
Controller ieads to the same conclusions; and 

3. That tiie Rent Control authorities had no 
jurisdiction to entertain a petition for evic¬ 
tion until the 1 st respondent had paid the 
sum oi Rs. i00/ whicn she had specifically 
undertaken to pay; and that they had no ju¬ 
risdiction to entertain the petition and pass 
orders for eviction until the substantial ques¬ 
tions in dr pule between the parties in tne 
civil suit, O.- S. lUoO/1122 is disposed oi by 
tne Court which is seized oi the matter.” 

The question therefore is whether the authori¬ 
ties under the Building (Lease and Rent Control; 
Order have exceeded ineir jurisdiction or whether 
they have merely come to ail erroneous decision. 
However erroneous the decision may have been, 
yet a they had jurisdiction to make the order 
complained oi, this Court cannot interfere. Sec¬ 
tion J (3) of the Tray aticore-Cochin BuLdings (Lease 
and Rent Control) Order, 1950 provides that: 

”(a)a landlord may apply to the controller for an 
order directing the tenant to put the land¬ 
lord in possession. 

(i) * 151 * * 

(ii) * * * * 

(iii) in the case of a non-residential building 

if he is not occupying for purposes oi a 
business which he is carrying on, a non- 
residential building in the town or vil¬ 
lage concerned winch is ins own or to 
the possession ol which he is entitled 
c * • * 

The rest of the clause is immaterial for this case. 
The Controller has therefore jurisdiction to con¬ 
sider whether the requirements of this clause are 
satisfied and if he considers that they are satisfied, 
the party aggrieved is entitled to have the matter 
scrutinised by an appellate authority who is the 
Collector and any party aggrieved by the order 
of the Collector is entitled to have the matter con¬ 
sidered by the Government in revision. The ques¬ 
tion as to whether the business which is in fact 
conducted by the husband of the landlord can be 
said to be a* business that the landlord is carrying 
on within the meaning of this clause, is a matter 
which can, and has to be, decided by the autho¬ 
rities concerned and the parties are bound by the 
final order passed in the proceedings however er¬ 
roneous it may be. A tribunal having authority 
has as Land Hobhouse said in Malkarjuns case 
•MALKARJUN V. NARHARI’, 25 Bom 33. (PC), 
•Jurisdiction to decide wrong as well as right. 

(9) The first ground relied upon by the peti¬ 
tioner would not avail him as it would, if upheld, 
only amount to an erroneous exercise of junsdic- 
tion. The second is not an independent ground 
& is no more than an aid to appreciate the truth 
and bona fides of the claim which forms the firs- 

ground. , 

GO) The third and last ground however stands 
on a different footing and on that in my jidg 
ment. the petitioner should succeed The ques¬ 
tion that is raised by this ground is whether wnen 

admittedly the landlord is u f^ le . t0 P a /, c °aiU an 
tion for improvements effected by tte ten , 
order could be passed by the OontriUer_* or ew 
tion without or before such pajment. 
of a tenant to retain possession of the holdmg un 
til payment of value of .mprovement has 
cognised in this country by usage of HLh > 
quTty and this usage has been recognised by sta 
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tute in State where statutes have supervened. The 
Travancore-Cochin Buildings (Lease and Rent Con¬ 
trol) Order, 1950 does not authorise the Control¬ 
ler to consider any question ot value oi improve¬ 
ments or to direct payment thereof. The scope of 
his investigation is denned in the various ciauses 
of Section 0. The second proviso to the first 
clause of that section provides that — in a case, 
“Where the tenant denies the title of the land¬ 
lord or claims right of permanent tenancy, the 
Controller shall decide whether the denial or 
claim, is bona fide and if he records a finding 
to that effect, the landlord shall be entitled to 
sue 'for eviction of the tenant in a civil Court 
and the Court may pass a decree for eviction 
on any of the grounds mentioned in this clause 
notwithstanding that the Court finds that such 
denial does not involve forfeiture of the lease 
or that the claim is unfounded.” 

Clause (I) to Section 9 states that: 

“A tenant shall not be evicted whether in exe¬ 
cution of a decree or otherwise except in accord¬ 
ance with the provisions of this clause. The 
Travancore Building Rent Control Order, 1122 
under which the proceeding started was pro¬ 
mulgated under Section 5 of the Travancore 
Emergency Powers Act, 1 of 1122. The preamble 
to Act 1 of 1122, says 

Whereas notwithstanding the termination of the 
war an emergent situation exists which renders 
it necessary to make provision for regulating cer¬ 
tain matters, for securing public peace, for the 
maintenance of public order, and for maintain¬ 
ing supplies and services essential to the life ot 
the community”; 

and Section 5 provides: 

,4 5. (1) Our Government, so far as it appears 
to them to be necessary or expedient for 
maintaining supplies and services essential 
to the life of the community, may by noti¬ 
fied order provide for regulating the letting 
and sub-letting of any accommodation oc 
• class of accommodation, whether residential 
or non-residential, whether furnished or un¬ 
furnished and whether with or without board 
and in particular. 

(1) for controlling the rents for such accom¬ 
modation (either generally or when let 
to specified persons or class of persons 

/4i .°, r ln s P eclfled circumstances); 

. preve 4 nti ?s toe eviction of tenants & 

fr °m such accommodation in 
specified circumstances 

(2) An order under sub-section (1) may be 

made so as to have effect either generally 
or in any particular area.” y 

B^ e r^f^? c ^ re J ' Cochln Buddings (Lease and 

Rent Control) Order, 1950 repealed the said Order 

i thu^^P^ pro H vi5 | ons wi -to certain changes. It 
thus a measure designed to tide over an pmpr- 

fnnmAri 0 * v0id exploita tion of the situation by 

landlords, to satisfy their legitimate claims and 

and subject to th«Vto secu^to S 

vff'ss%ssr T? victi r Jwwa 

PSaIH 

,tUm of value of improvements or direct payment 
Of any amount in that behalf before de C or 

K^f S ?«’ J even in a 0836 wher e the liability^av 

M f S? 18 casc - The husband oMhe 

respondent in his deposition admits liability 


to pay Rs. SOu/- as directed in the release of the 
mortgage taken by his wife, the 1 st respondent. 
The tenant, that is the petitioner, claims a larger 
sum by way 01 value of improvements & the quo¬ 
tum of the quantum of the compensation puyuok 
is pending adjudication by the Court in O. S. 1050/ 
1122 filed by the 1 st respondent, the landlord, m 
that suit it is competent for the Court to decree 
that the tenant shall be evicted oniy on payment 
ot the last pie due to him by way of value of im¬ 
provements. that is to say, it is competent for the 
Court to decide that the tenant is entitled to re¬ 
tain possession of the proparly until payment of 
the value of his improvements as fixed by it. The^ 
jurisdiction of the Controller and the higher au¬ 
thorities to direct eviction of a tenant from, and 
to put the landlord in possession of, the holding 
must therefore be confined to cases where the 
landlord is not liable to pay value for any improve¬ 
ments to the tenant as a condition of his getting 
possession oi the property. To hold otherwise 
would be, as observed by Sir John Wickens, V C 
in ‘FORBES V. ECCLESIASTICAL COMMIS¬ 
SIONERS FOR ENGLAND'. (1873) 15 E Q 51, “to 
destroy by a sidewind public rights which were 
not in the contemplation of the Legislature.” (at 
Page 55). . 

This dictum would apply to private rights as 
well .No statute should be construed as destructive 
of pre-existing substantive rights of parties in the 
absence of provisions which expressly or by ne¬ 
cessary implication so provide. There does not 
exist m the Travancore-Cochin Bui.dings (Lease 
and Rent Control) Order. 1950 a provision in any 
manner affecting pre-existing rights of the tenant. 
In fact the Legislation is one that benefits the 
tenant in that it secures him possession notwith¬ 
standing even the decree of a civil Court lor evic¬ 
tion except pursuant to an order In that behalf 
to be passed by the Controller. The Buildings 
(Lease and Rent Control) Order must be constru- 
cd as complementary to and not as comlicUn* 
with the jurisdiction of the civil Courts. The 
second proviso to the first clause of Section 9 
already read, directs resort to the civil Court for 
final adjudication of the merits of a claim for 
title or or a permanent tenancy raised by a tenant 
I have no hesitation in asserting that (he Buil iugs 
Rent Control) Order gives no jurisdic- 
tion to the Controller to direct that the tenant 
be evicted from and the landlord be put in pos¬ 
session of the property under the circumltai?c5 

can the civil Court before which 
the suit Is pending decide in favour of (he tenant 

the value n„®l! tlCd to ,etam P°^sion uiSli 
uit value of improvements be paid lo him if nn- 

dSrlve^hlm^f 01 ?.^ 11 me , anwhlle unconditionally 
SfrSrwiS? f possession? 1 cannot think that 

e Y er lnlended a conflict of juris¬ 
diction between the civil Court and the Control- 

not ^hsim? a comllct would lead ^ anomalous, if 
not absurd, consequences. 

(11) The learned Advocate-General who apnear- 

n? °JL. behal{ of the Travancore-Cochin S-aCHm- 

?]*“>** as J tod respondent, contended that the 

lnr^7 0Uld be , en i‘ tled 10 sue Xor compensation 
for Improvements due to him. even after he Ls 

deprived of possession In enforcement of nn order 

for eviction passed by the Controller This T I 

point on which there Is conflict of oninirm £ 

conflict does not fell to be resolved ‘in ,°i?i wh ‘- h 

even assuming that the fenant£ the 
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right of retention is destroyed and will be lost 
to the tenant if he is deprived 01 possession be¬ 
fore payment. 

( 12 ) I know not why, the petitioner in this 
Court omitted to challenge the jurisdiction of the 
Controller to pass the impugned order, as the 
landlord’s title had been denied in the Muiis ill's 
Court and the demai was repeated in his objec¬ 
tions before the Controller which plea limited 
the Controller’s jurisdiction in the first instance 
to considering the bona fide character of the 
denial. The Controller does not appear to have 
bestowed attention upon this plea nor have the 
.appellate and revisional authorities done any bet¬ 
ter in this regard. None of the orders even refer 
to this plea and its consequences upon the proceed¬ 
ings. 


property of the mill and its products dishonestly 
used or disposed of that property in violation of 
the direction of law which prescribed the mode 
in which such trust was to be discharged by him. 

(Para 12) 

Anno: T. P. C.. S. 405 N. 7. 

(b) Penal Code (I860), S. 405 — Accused Re- 

ceiier oj mill — Accused directing ojjicers of mill 
to ajfix seals to bales manufactured in May to 
indicate than they were manufactured in April 
— Prices in April lower than in May — Accused 
held committed breach oj trust. (Para 12) 

Anno: I. P. C.. S. 405 N. 12. 

( c) Evidence Act (1872), Ss. 114, Illustration (b) 
and 133 — Evidence oj accomplice — Need jor 
corroboration — Criminal P. C. (1898), S. 337. 


(13) Jurisdiction is at the threshold of an ac¬ 
tion and therefore must when questioned, ordi¬ 
narily be first decided and entry into the merits 
must await a decision in the affirmative. In cases 
of inherent absence, omission to raise or press 
want of jurisdiction or even express consent to 
its exercise, cannot confer it, and any act done 
would be ’ultra vires’ and of no effect. In view 
of the conclusion reached by me in favour of the 
petitioner, I have not considered, being unneces¬ 
sary, the question whether the Court can or need 
have regard to the point as to jurisdiction if it 
emerges from the records though not raised by 
the parties. 

(14) In the result I allow this application and 
quash the order of the Government dated 20th 
June 1951, L. Dis. No. 772/51/PWC and the order 
passed by the Collector and the Controller direct¬ 
ing eviction of the petitioner from the property 
in question. The respondents will pay the peti¬ 
tioner's costs: advocate's fee Rs. 100 /-. 

R.G.D. Application allowed. 


[C. N. 54.] 
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KUNHI RAMAN. C. J. AND SANKARAN. J. 
State v. Clicloor Manakkal Narayanan Ittiravl 
Nambcodiri and others. Accused. 

Criminal Appeal No. 194 of 1950. D/- 16-7-1951. 
<a) Penal Code (1860). S. 405 - "Dishonestly 
uses or disposes ol that property" — Accused Re¬ 
ceiver oj mill — Payment over and above market 
price received — Failure to amount — Offence, 
if committed. 

The accused, a receiver of a cotton mill appoint¬ 
ed by the High Court, in the exercise of discre¬ 
tion conferred on him by the High Court, demand¬ 
ed and received payment over and above the mar- 
i-et price in respect of bales allotted to a shop- 
. n r The accused was given absolute powers 
bn orders oj the High Court and therefore he ivas 
'. a within his rights in demanding the extra pay- 
\r-nts The accused failed to account for this 
cc'tra 'payment. It was contended that the extra 
payment ivas made with the object of propitiat- 
g the accused, that it was paid as a bribe, thai 
Hhe-i it was paid the offence became compete 
and 'hat therefore, there could not be any subse¬ 
quent misappropriation of the money nor could 
‘hne be criminal breach of trust in respect oj 
that money which was intended by both parties 
to go into the pocket of tlie accused. 

Held■ that the accused was clearly liable for 
criminal breach of trust as defined in Sec. 46a 
a- it could be said within the meaning of that sec- 
tion that the accused mho was entrusted until me 


The testimony of an accomplice should not be 
acted upon unless there is corroboration and a 
conviction should not be based without such cor¬ 
roboration on the evidence oj an accomplice. 

(Para 17) 

Anno: Evidence Act, S. 114 N. 2 Pts. 1 and 10; 
S. 133 N. 6 Pt. 1; Cr. P. C., S. 337 N. 17 Pt. 6. 

Advocate-General, T. N. Subramatiia Iyer, for 
the State; M. K. Nambiar and M. B. Kurup; Ko- 
viattil Achutha Merten and P. Divakara Menon, 
and T. K. Nor ay ana Pillai and D. Narayanan Pott, 
jor Accused Nos. 1, 2 and 3 respectively. 

Case referred to: 

( 49) 1949-2 Mad L J 194: (AIR (36) 1949 PC 257) 

(Pr 17) 

KUNHI RAMAN, C. J.: This appeal is brought 
on behalf oi the State from the order of acquit¬ 
tal made by the Special First Class Magistrate of 
Trichur in C. C. No. 1/1125. There were three 
accused persons who were tried by the Magistrate. 
They were Ittiravi Nainboodiri , T. A. Ramachaii- 
dra Iyer and Kesavan Narnbudiri. The first two 
were joint receivers of the Sitaram Spuming and 
Weaving Mills Ltd., Tnchur appointed by the 
High Court of Cochin in O. S. 2/1123 with effect 
from 2-7-1123 M. E. The third accused is a nep¬ 
hew of the first accused. In the charge framed by 
the Magistrate accused 1 and 2 were alleged to 
have committed the offence of criminal breach of 
trust by public servants under S. 389 of the Cochin 
Penal Code corresponding to S. 409 of the Indian 
Penal Code. The third accused was alleged 
to have abetted the commission of this offence by 
accused 1 and 2 and to have been present when the 
offence was committed by them. He was, therelore, 
charged under Sections 389 and 109 of the Cochin 
Penal Code corresponding to Ss. 409 k 114 of the In¬ 
dian Penal Code. After hearing the evidence plac< * 
before him the Magistrate found that the accuse* 
were not guilty and he accordingly acquitted them 
under Section 234(0 of the Cochin Criminal Pro¬ 
cedure Code. The learned Advocate-General aigues 
that this acquittal is illegal and incorrect anu calls 
lor interference by the High Court. ^ 

(2) The case against the accused was originally 
taken cognisance of by the District 
Trichur who examined P. W. 1 andif* 

transferred the case to the Special ( First Class 
Magistrate! From a perusal oi the Judgment 
the Special First Class Mag^trate lt wo^d be 
evident that ho had no expenence In tping ^ 
minal cases. We are told that he a sub** 
gistrar before becoming a Magistrate. j 

event he does not deserve to be conBratdaUd mr 

writing the- judgment from jKuo^wSh* to re¬ 
brought. We should in tms cormect^nw ^ wWch 

cord our appreciation of the able ma lea m- 

the appeal was argued before us boa . 
ed Advocate-General on behalf of tme s* 
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the learned counsel who appeared for the three 
accused who placed before us a clear analysis of 
the evidence in support of the respective conten¬ 
tions urged by them. 

(3) The case for the prosecution in the trial 
Court was that while accused 1 and 2 were func¬ 
tioning as joint receivers appointed by the Cochin 
High Court of the Sitaram Spinning and Weav¬ 
ing Mills Ltd., Trichur (which v/iil hereinafter be 
referred to as the Mills) the first accused received 
from P. W. 1, M. S. Vaidyanatha Iyer, Rs. 23,100 
in excess of the price of one hunared bales of 
cloth which he had allotted to him from the Mills 
and that he dishonestly misappropriated the same 
without entering it in the receivers' accounts and 
thereby committed the offence of criminal breach 
of trust by a public servant. The second accused 
who was joint receiver is said to have participated 
in the same & the third accused is alleged to have 
abetted the first accused in the commission of this 
offence. 

(4) The evidence for the prosecution disclosed 
that at the time of the trial P. W. 1 happened to 
be the owner of the SwadesP Piecegoods Shup in 
Trichur. He was also a share-holder in the Mills 
There is no doubt he had abundant funds at his 
disposal. Until February 1943 sale of cotton tex¬ 
tiles was controlled by an order of the Government 
and during that period he was getting an allot- 
meat of 40 bales of cloth per month. He got this 
quota from the joint receivers in February and 
March After the control of cotton textiles was 
removed in February 1948 the price of the com¬ 
modity rose abruptly and there was a regular 
scramble for cloth manufactured by the Mills 
since there was no other doth available in the 
locat market. P. w. 1 was therefore very anxious 

he . s u hould get a bis share of the cloth manu- 
lactured by the Mills for the month of April. With 
that intention he approached the first -cased and 
as a result of negotiation, he got an assurance that 
he would be given one hundred bales in case 
he paid Rs. 10,000/ over and above the normal 
sale price. This was referred to as premium in 
too course of the conversation between the par- 

. accordance with this agreement P. W. 1 
n w 3? residence of toe first accused at Val- 

,°v? lif'i 123 & paid hlm Rs- 9ooo/-. 

ftfShi, ’ the third accused who is a nephew 

StSted Wa \ P u Sent and il Wf * he Who 

countea the money on behalf of the first a-eiuml 

Thereupon the first accused gave p w i s ^1, ' 

note which has been marked as %delivery 

for 50 which w°r?S*E fiS f„ ~ 

gfB; ft ?££3 

t d —f a -32 S 

n»dy for delivery he went tn . 1° h m v ' ere 

first accused in the night and th» hous . e of the 
culation of the amount? to be naw h»H? de a cal * 
basis of toe cost of the first S? °" * e 

» per cent, above toe S rates ? Mag 
of the subsequent lot of 50 bales being sn 3i‘ e 
ever and above the rates fixed Ti cent - 
explained that although the control was 

Serfta?°ihT ient amone toe textile deTS 
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India Mill-owners* Association. The rates were 
fixed by Mr. Batchelor, a Director of Messrs. Bin- 
ny & Co. (Madras) Ltd. who seems to have taken 
the initiative in doing this. The rates apoear in 
Ex. DP. it must aiso be mentioned here that 
there was another point made on behali of the 
delence with regard to the second lot of 50 bales 
for which according to tile evidence of P. W. 1 he 
was to pay 50 per cent, more than the fixed rates. 
As a matter of fact, it was only 40 per cent, more 
and according to the prosecution it was a instate 
maoe oy P. W. 1 as a result of a slip of the tongue 
when ne was giving evidence in the Magistrate's 
Court. 

to) At the interview which p. w. l had with the 
first accused, the thud accused was also present. 
He maoe a calculation according to which over and 
above Rs. 9000/- already paid by P. \v. l he 
was to pay Rs. 14,100/-. He asked for a week’s 
time to make this payment. The first accused was 

unon^P^vu 1 ,' VUh aQ oral pionuse and insisted 
upon p. W. 1 executing a promissory note This 

agreement according to P. W. 1 was Ultimately con¬ 
cluded and p. w. l executed Ex. c a promissory 

rp°nn» n f °L in .)3 a « 0Ur of Ule first accused but at the 
request of the first accused in favour of a relation 

7. by ChengashineUoor Parameswaran 
Nambudiri. This was done by P. w 1 on 29-9-1123 

note to The firat 

accused. Subsequently, the first accused and P. w 

Tlvfr"m. and P - W ’ 1 was e»ven 49 bales! 

able for ° n y ( i uanlity Ula i wa s then avail¬ 
able for delivery under the Invoice signed by the 

rfw?iA d ? c . cused hearty date 29-9-1123. It its also 
^5 1 °se< 1 m the evidence Uiat when the promissory 

fn r a n eX .l CUt ^ d by pw - 1 he was given Rs900 
ment m b> ih^ e 0 firSt accused on 29-9-1123 in adjust- 
forRslS Mn / aC r t '/ he Promissory note being 

mg was evidently wi^hThe^bjSf' o't 

fitly wiS S S 0n yera y ion V of ^ wT $ WhiCh 

(6) Altogether there were 37 witnesses ex*. 

Cour? °lt 0f Prosecution in the trial 

f. u c r !: “ als ° appears from the evidence that dJe 
to scarcity of water the Mills were not abl*» 

orfrfri th e demand in April 1948 of bleached 
goods. Thereupon at the direction of the ki n p 

SSSS&SSKSi a 

rs. t s*s taS w h in "*’• p ™““todtait 

paid Rs. goo^by P W^ L ^flP^H 1 ^ ^ not 

Es* SMttSSw: 

(7) The endeavour made at the trial wnc 

$ 

gratification meant solely for tlje benefl^of 1 ^? 1 
first accused and therefore there ca^i u f “*• 
criminal breach of trust commhfJa I £ W>t .,! >e 
accused. This contention seemly & flrst 
favour with the Magistrate ih? 5 10 ,_ have found 
elusion that at the worn th« °, reached toe coa- 
they were made by pTw‘ , l t &f2*,h DaymWUs « 
JUegai gratification and that k? 1° toe nature o 1 
bound to bring these amounU £1?? 5USed was 

• “ —•«css'Si'Sftine 
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The trial Court a: 
the evidence c: P. 
meat 01 Rs. 9000 
Magistrate was tru. 
oi trust by a puoii 
accused 1 and 2 a 
case made out ag.- 
cordingigy acquitt 


so was not prepared to believe 
I with regard to the pay- 
The conclusion reachea by the 
oilence of criminal breach 
.ant was not committed by 
lat thereiore there was no 
the third accused. He ac- 
i the three accused. 
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18 ) It would oc convenient at this stage to refer 
to the powers vested in the receivers wno are ac¬ 
cused 1 and 2. They were duly appointed as re¬ 
ceivers by an order oi the Cochin High Court. 
Ext. BP is a copy of the directions given to the 
receivers as to tne manner in which they should 
discharge their duties. This conferred upon the 
joint receivers ail powers of management accord¬ 
ing to the articles oi association oi the Mills. They 
were to submit to the High Court on the 10th of 
every Malayalam Month a statement of accounts 
of receipts and disbursements. Clause (3) which 
we consider as important is to the effect that “all 
moneys received in the course of the management 
shall be deposited in the Bank and drawn upon 
according to needs.” The next clause restricts the 
power oi operating upon the Bank account to the 
hist accused on behalf of himself and the joint 
receiver the second accused. They were ordered to 
maintain correct and regular accounts with regard 
to the management of the Mills. The first accused 
was given a car allowance of Rs. 300 per mensem 
and the second accused was paid Rs. 600 per month 
as remuneration plus Rs. 200/- per month as car 
allowance. They were to move the Court and soli¬ 
cit orders and directions whenever any questions 
arose in the course of the receivership. They 
were called upon to put inio Court an acceptance 
of these conditions and an undertaking to be res¬ 
ponsible lor any loss or damage caused to the 
Mills due to their negligence or default. The sub¬ 
sequent orders passed by the Cochin High Court 
indicate that the receivers were permitted to enjoy 
every concession that they asked for, with the 
result that it became quite easy for them to com¬ 
mit defalcations. For example, on the 4th of 
Kumbhom 1123 they put in a petition pointing 
out that as there was stock worth Rs. 1,75,000/- 
in the Mills they may be permitted to sell such 
stock to the merchants in Cochin State ‘^vmg 
as much preference as possible to such of those 
former agents of the Mills who are also Cochmites. 
They also pointed out that it was expedient to ex¬ 
haust the stock of the Mills as quickly as possible 
because there was danger of large quantities of 
textitle goods being imported to the Cochin State 
from Bombay. They requested that they may be 
permitted to add to the price a commission at the 
rate of 11 per cent, of the sales during pre-war 
days in order that they may reserve this c o mr ™f 
sion'in the accounts of Mills and it may be ato- 
bursed to the agents who insisted upon conjmisswn 
being paid to them. This petition was ordered by 
the Chief Justice of the Cochin High Court on the 
Sle date (4-7-1123). On 15-7-1123 another order 
was passed by the learned Chief Justice which 
Sves some concessions and privileges which are 
not usually granted unconditionally to receivers 
anoointed by the Court. At the beginning of this 
oS there was reference made to the removal 
of the control orders pertaining to textile goods 
passed by the Government of India and the Co¬ 
chin Government and stated that therefore it 
become incumbent to give directions t0 th * 
ceivers with regard to the distribution of cloth. 
/In the last paragraph is contained the following 
direction: 

“As long as the Mills are under Court manage- 
ment the receivers should consider themselves 


free to enter into any arrangement with any- 
boay which they deem best in the interests of 
the institution. That is the only criterion which 
I consider necessary to be adpoted now. How¬ 
ever, 1 would request the learned advocate appear¬ 
ing for the receivers to inform them about the 
two or three very attractive oilers put forward 
by some of the advocates appearing in 
the case. Evidently there appears to be 
a great demand for the agency and according 
to law and in commonsense the receivers are 
bound to act as prudent managers, using that 
expression as Hindu Law and Marumakkathayam 
Law conceive it. The duty of a prudent manager 
is to see that the maximum advantage is obtain¬ 
ed and in lact it goes without my saying. The 
receivers will, therefore, look into this matter 
and see whether some attractive terms will be 
obtained.” 


These directions vest, if we may use that expres¬ 
sion, an arbitrary discretion in the receivers in 
spue of the qualifying clause of managers in Hindu 
iamilies and Marumakkathayam tarwad to do 
what they liked in distributing the cloth. They 
were not asked to be governed by any regulations 
or rules regarding the ceiling price fixed for the 
goods.. They could accept the best offers made 
to them irrespective of the manner in which the 
offers came. Their solitary concern, according to 
this order should be to get as much value as pos¬ 
sible for the goods. It is strange that there is 
no reference made in this order to any Code of 
rules which may be adopted by the Piecegoods 
Merchants' Association. On the other hand, even 
if there are such codes which the advocates des¬ 
cribed in picturesque language as "gentleman’s 
agreement” they need not be worried about them. 
On the other hand, their job is to make as much 
profit as possible. The sum and substance of these 
directions is that the widest arbitrary discretion 
was vested in the receivers to choose their vendees 
and to fix any price that they considered proper. 
There cannot be greater danger courted than by 
granting such wide powers to receivers. On 4-9- 
1123 another order was passed by the Chief Justice 
of the Cochin High Court. In this it is laid down: 


’This Court's order directing that cloth produced 
before 1st April 1948 should not be distributed 
without further orders from this Court stands 
cancelled. The receivers will effect the distn- 
bution in the usual course subject to the general 
directions given by the Hon'ble Chief Justice. 
It is expected that it would be possible to .intro¬ 
duce a new scheme for distribution beginning 
with the production of and after the 1 st May 
1948.” 


Lis is Ext. BZ(1). We should like to refer t<> 
t. A at this stage. This was incidentally refer- 
i to earlier in the course of this Judgment in 
onection with the conflicting versions 'yarding 
e date of Ext. A. According to P. W. , * 

1 letter by which 50 bales of cloth were allotted 
him from the April production was given to 
n when the transaction took place on 12-9-1123. 
i the other hand the date which this document 
am is 3 9 1123 We scrutinised the 
this document carefully and we are satisfied 
at it was not an order that was typewritten pe- 
TO foTttreOI P w. 1. Wo n° MW 

o •a.-av? «T-S 

0 X“ MetTlJ 1 me receiver succeeded in 
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getting the order from the Chief Justice of the 
Cochin High Court vesting a wide accretion in 


them. They in all probability anticipated nich a 
concession and in anticipation had prepared seve¬ 
ral ot ihe-'e forms in bulk. Only the name 01 the 
allottee remains to be iilkd and the name of ?. W. 
1 is written i:i manuscript at the top ol this docu¬ 
ment. There is also space in the ciovum*.n. ior 
entering the number oi hales allotted to the party 
concerned. The opening words of llie letter are 
•‘Dear Sirs" which will not be appropriate in the 
case of a single individual like P. W. i. Moreover, 
it is not the original type-written document*. It 
is a carbon copy as is evident from its appearance. 
These features can be understood only by a close 
scrutiny of the document and it is not a matter for 
surprise that P. W. 1 who had obviously not scru¬ 
tinised this document nor the date appeamng on 
the document became confused when he was giving 
evidence with regard to the date on which the 
bales were allotted in his favour. 

(9) We have already referred to the decision 
made by the South Indian Mill Owners’ Associa¬ 
tion regarding the price to be fixed for textile 
goods. Ext. BP is a list of such prices. It was 
appropriately referred to by the learned counsel 
appealing in this case as a gentleman’s agreement 
from which we infer that it is an agreement that 
bs binding only on gentlemen. Indulging in sales 
in the black market by persons who do not fall 
under this category cannot be prevented. There 

“ ?°J egaI sanclion enforcing that agreement 
and the mere fact that there was an agreement 
like that cannot be taken advantage of by the ac- 
cused persons who from the very manner in which 
they have been behaving as receivers were no:- ap¬ 
parently guided by decent rules of conduct. Ext 
BS is another report submitted by the receivers 
on which their prayer was granted by the Chief 
Justice of the Cochin High Court whose order is 

? T : U 10 Ext - CB ( 1) the High Court of Cochin 
passed the following orders and sent It to the 
Joint receivers accused 1 and 2: 

“On your report referred to above, I am to Inform 
you that (1) regarding the fresh list showing 
the revised rates mentioned In para ( 1 ) of your 

if* If 66 t0 fix prlces observing gene¬ 
rally two directions, namely (l) prices should 
compare with all India figures <b) there IsTrS 

distX u„n he Welfar * in the new scheme of 
fSl h E^ dlng ^deration and that 

•sis?* zsztsi r a sa-s? 

to establish their claim in a rS r s mt S 

smks&s SMS S3sS 

derabfeU2?t proflt?^^toa^al?^e?^^ COn f' 
have not been accounted for no fv>i^ ese rT^ moun ^ 

Court which JrStofSS 

to the starting of crlmtaS 
the receivers in respect of thpir «ii :5 s 
acts and left it to toe MlL to seekThelr'Siif 1 
by appropriate proceedings again? the ™S dy 
There seems to have bein loSdemble fAu”' 
against the receivers that they werf!: 6 ,, fealln K 
l° g ^ heIrduUes honestly but w5e 
fraud. This culminated in toe steitiL 
prosecution of the receivers and 1116 

QUlttal made b, the MaSTLfte? ^ 

( 10 - 11 ) Coming now to the evidence called <.* th. 


and third accused. The main witness who has 
spoken about, the incidents that led to the starting 
of the prosecution is P. W. 1. According to his 
evidence the second accused was not present at 
any oi the discussions wnieh lie had witn the first 
accused in his house and there is no evidence to 
show that the second accused knew about any 
criminal act alleged to have been done by the first 
accused. It was the first accused who was play¬ 
ing the dominant role he being the receiver invest¬ 
ed with the power of allotting quota and fixing 
the price. The second accused was assigned com¬ 
paratively lighter responsibility being mainly in 
charge oi routine work. With 'regard to the third 
accused who is a nephew of the first accused the 
only evidence is that he happened to be present 
when p. w. 1 took Rs. 9,000/- to the house of the 
first accused for paying him the same. It was the 
tmrd accused who according to the witness re¬ 
ceived it- and counted the amount to verify whe¬ 
ther the correct amount was brought. There is 
also the evidence of a merchant in Cochin who ap¬ 
proached the third accused with regard to his own 
business when the third accused assured him that 
it will be possible for him to intervene and make 
lie first accused show concessions to him. Evid¬ 
ence of tins kind which lias been called at the trial 
does not bring the guilt home to the third accused 
although there is considerable suspicion that he 
was taking an unhealthy interest in the nefarious 
activities of his uncle. But that by itself will not 

«hP.m ffiC J en r J? fin i him euilty of tlie charge of 
fj*!?‘ en t of the offence by his uncle the first ac- 

We therefore hold that in view of the evi- 
* here ‘s ?o reason to interfere with the find¬ 
ing of acquittal of the Court below so far as the 
npo^o and .third accused are concerned. The ap- 
P fi 2 ? them . rn ,f fc therefore be dismissed 

tor . contention of toe learned counsel 

for the first accused-respondent Is that according 
to the version originally given by P. W 1 the 
extra payment which he Is alleged to have matte 
over and above the sale price of the 100 bales nf 
to him was* in toe rStme of ifegal 

fn at Ju C t tl 0 n f to mduce the first accused to make 
an allotment of 100 bales In his favour. Th e V er- 

fn 0n nih Ve !l by 1 ls that he paid Rs 9000/. 

n cash when this agreement was concluded and 

* bat S5 Se ? uen „ y he exec «ted Ext. C the promis- 

K2WT S S3 «£€ 

» fc s I 

SfSfy ” ot « the offence of receiving lllS 

g?Sfa2 7 ** “cH 

mlnal breSfh of S that to constitute cri¬ 
mes nfm!m 0 t f ust thccc must first of all be pay- 
bv suhspP 611 tmiocent manner followed 
misappropriation. Here the pay- 

SSlSUn™ th ?H 0bJect of Pr°Pitiatlng P toe 
noM a S use « 11 wa5 pald ^ a brlbe - When It was 
paid, the offence became complete. There cannot- 

nor a PL S VP SeqU K nt “^appropriation of the money 
nor can there be criminal breach of trust in 

of that money which was Intended by both 
the parties to go into toe pocket of thi «L „ 
cused. This contention 

dent to meet the case for toe pX^tten S®' 
breach of trust was committed bvX fir,?.? 1 5 
in failing to account for the tnLi accused 
he received from R W i or n£u a ffi 0Unt whick 
give for the hundred bate of cSS? . *° 
As receivers appointed bv thl to 

were 
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to the quantity of clotii which they were going to 
'allot, ana tne price wmcii they were going to 
jcharge lor Uie textile goods manufactured by the 
Muu> accuseu 1 ana 2 nad uminnted or arbitrary 
discretion coniened upon uicm by the Cochin 
hign Court. In the exercise of that discretion, uie 
hist accused demanded 2 o per cent, over and above 
i uie mar set price in respect of the first lot ol 50 
bales ahotiea to P. VV. 1 and 40 per cent, lor the 
second lot ol 50 baies allotted to him by the first 
accused, ihe receivers, as we have already indi¬ 
cated, were not oound by any gentleman's agree¬ 
ment' entered into by the Mill Owners' Associa¬ 
tion. lney were given absolute powers by orders 
passed by the duel Justice oi the erstwhile Co- 
ciun ixign court and therefore the lirst accused 
!wouid nure been wed within his ngnts in demand¬ 
ing this extra payment. No doubt when P. W. 1 
made ms statement to the Ponce Ohioer who was 
conuucung tne investigation, he reiened to uie 
extra payment and the execution of Uie pronussoiy 
note as coming under the category of bribes. In 
ins evidence he says that the nrst accused repre¬ 
sented to mm that these extra amounts were treat¬ 
ed as "premiumWhatever might have been the 
impression created in the mind oi P. W. 1 when 
the exu'a payment was demanded it is not bxeiy 
Uiat the urst accused would have had the courage 
to openly demand a bribe. It is more probable 
that he would have tried to cover the fraud con¬ 
templated by him by telling P. W. 1 that lie want¬ 
ed uie extra value as 'premium.' If that is tne man¬ 
ner m winch tne extra amount was collected by 
the nrst , accused and there was nothing in the 
order of appointment or in the oraers clarifying 
the powers oi the receivers passed subsequently 
by tne erstwhile Cochin High Court to prevent 
them irom demanding such an extra amount, uien 
it was incumbent upon the receivers who were 
standing m a fiduciary relationship to the Court 
wmen appointed them and to the ^lUs of whicn 
they were made joint-receivers to enter uiese extra 
amounts in their accounts. If Uiey have failed 
to do so. then Uiey are clearly liable for cnmmal 
breach of trust as defined under Section 38o of 
the Cochin Penal Code corresponding to S. 40o of 
the Indian Penal Code. The section may be read 
to ciarhy the position: 

‘•Whoever being in any manner entrusted with 
“S™ or with any dominion over property, 
dishonestly misappropriates or converts to his 
wn us? that property or ^«ly uses or duv 

po. es of that property in of w “c h such 

lion of law prescribing the mode in wmen sue 

trust is to be discharged, or any teg ^ 
tract, express or implied wfcteia ne 
touching the discharge of such tru . j crl . 
sutlers any other person so to do, 
minal breach of trust. 

If the version of P- W. Ms u Admittedly 

accused received R^ 9000 ' [ym . accoun ts and 
not accounted for in d lhat he wa s made 

if P- W. f's evidence is beltog ** q{ the extra 
to execute Ext. c lor ~ charged for the hun- 
value which the n fl J st t ^ C ^ C an be* said within the 
dred bales of cloth, tha * the first accused who 
meaning of Uie section that me Mills and 

as entrusted with the Proper y f q[ ^ 

s products dishonestly . • 0 f law which 

was to 

rescribed the mode in wmen accord i n g to 

3 discharged by Mm. H Court o{ cochin to 

tSFS&Q Hf S 

aere was no lim.t “ x - a qi/nilE r ly 

xing any price he liked for such gtxxk- Smua.iy. 


A. I. B. 


if as alleged on behalf of the prosecution he directr 
ed the oihcers of the Mill to affix seals to bales 
manufactured in the monih of May to 
indicate that they were manufactured in the pre- 1 
vious month of April when the prices were 20 to 
25 per cent, lower than the prices prevailing in 
Uie market for goods manufactured in the month 
of May, then he has commuted criminal breach 
of trust because he has acted in violation of the 
direction prescribing tne method in which the trust 
is to be discharged by him. Any subsequent act* 
done with the intention of recouping the loss can-‘ 
not save him. There was a legal ooiigation impas-| 
ed upon hun both by the order of appointment' 
as receiver and by the subsequent directions given! 
by tiie Cochin High Court to him to conform to* 
certain rules ana regulations. He has violated 1 
those rules and regulations, because admittedly' 
he has not brought into account the amount of 
Rs. 9.000/ received Irom P. W. 1 nor has he admit¬ 
ted that the promissory note Ext. C was executed 
towards the goods allotted to P. W. 1. 

(His Lordship discussed the evidence and pro¬ 
ceeded.) 

(13-1G) Comment is made in the judgment of 
tiie Magistrate that the entries found in the ac¬ 
count books of P. W. 1 did not appear to be ge¬ 
nuine. There is no doubt that P. VV. 1 was not 
v very anxious to make regular entries in lus ac¬ 
count books of transactions which he knew to be 
shaoy. If as he believed, the amount was paid by 
him as illegal gratification to the first accused, 
then there is cnmmal liaoility attaching to him 
also. This would naturally make him nervous 
and that is accountable for the absence of any 
prompt entry in his account book of the extra 
amount which he had agreed to pay to the 1 st 
accused. 

(17) This incidentally raises the question of his 
being an accomplice of tile first accused. If the 
extra amount paid or promised to be paid to the 
1st accused was in the nature of illegal gratifica¬ 
tion then P. W. 1 would certainly be an accom¬ 
plice and the evidence of an accomplice has to be 
accepted with considerable caution. The Supreme 
Court had occasion to stress the importance of 
the rule that the testimony of an accomplice should 
not be acted upon unless there is corroboration 
and that a conviction should not be based with¬ 
out such corroboration on the evidence of an ac¬ 
complice. The Judicial Committee of the Privy 
Council had dealt with this question in the case 
reported in ‘BHUBONI SAHA v. THE KING 1 , (1949) 
2 Mad L J 194. There the question related to the 
confession of a co-accused and the view expressed 
W 3 S that It can be used only in Support of otner 
evidence and cannot be made the foundation of 
a conviction. It was also pointed out that although 
the conviction founded upon the testimony of an 
accomplice supported only by the conf ^*“ f °\ * 
co-accused may be justified in law in \ ie w of the 
provisions of Section 157 of the 
Act vet the Court should not easily depa I*;J™*“ 
the rule of prudence based on lone experience 
which requires that there must be independent 
evidence to corroborate the evidence of an accom¬ 
plice when It will implicate an accused person. 
We arc not losing sight of this important princl 
pie when dealing with the evidence of P. W. L 
We are also not forgetting that P. W. 1 stood to 
gain by avoiding his pronote. In a case UJ* Ui 

S'SSSSs 
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of the oral testimony of P. W. 1 cannot be regarded 
as a circumstance adverse to the prosecution. The 
only manner in which the evidence of P. W. 1 can 
be tested is by seeing whether it is consistent 
with the circumstances and the circumstantial 
evidence in the case. There is the evidence of the 
Anchal Master P. W. 10 which if believed would 
support the fact that as early as possible P. W. 1 
put in writing his complaint against the 1st accus¬ 
ed with the intention of transmitting that 
writing to the first accused. We have al¬ 
ready commented upon the importance of 
the promissory note Ext. C which on the 
face of it seems to betray the guiit of the first 
accused. We have already stated that it is im¬ 
possible to believe the version of the first accused 
that he not only allotted 100 bales of cloth in 
favour of P. W. 1, but actually went out of his 
way and put money in his pocket to enable him 
to pay the price of these bales. If he had faith 
in the solvency of P. W. 1 there was nothing wrong 
in giving him the bales and taking a voucher that 
he would pay the price of the bales as and when 
they were sold. Instead of doing so, his version 
is that he actually paid cash to P. W. 1 and thus 
enabled him to pay cash for the goods that were 
allotted to him. The payment was made not out 
of his funds but out of moneys said to have been 
placed with him by P. W. 8 without any voucher. 
This is too much to be believed in view of the re¬ 
lationship that subsisted between the first accused 
and P. W. 1 which was not that of intimate friends. 


(13) With regard to the case for the prosecu¬ 
tion that the goods manufactured in May which 
had a higher market value were stamped with the 
seal for April to indicate falsely that they were 
goods manufactured in the month of April, there 
is the evidence of P. W. 12 Dikshit, who was a 
Superintendent in the Mills. He has deposed that 
when the fact was noticed by him he thought it 
was highly irregular and warned the Weaving 
Ntoster not to do such a thing. It was represent¬ 
ed to him that the seals were affixed to the bun¬ 
dles under the written orders of the receivers. The 
written order Ex. AM has been produced. It is 
signed by the first accused. He had not taken 
the permission of the Court for giving any such 
orders. The stamping in this manner directly 
l0ss , the M1Us - ™ could not be 
Mil a subs «iuent profit for the 

Sri! , the May Seal on goods made In 

wftth p^iH f0 L t e prosecut ‘°n Is that it was 
5'“ dea ° f giving p. w. 1 the full quantity 

of 100 bales allotted to him that this was done 
and that it would result In a profit to P w 1 and 
a loss to the Mills. There is no doubt that the 
rates were higher In May than in April 

value than the May produce. The receivers would 
not have been justified in charging a lower rate 

fh e /fl^ UbbUn L There cannot ^ My dcSfbt th5 


.J, 19 * We hav e carefully gone through the e 
dence of P. W. 1 and the other witnesses alrea 
l0 ° ed - . xt took a Uttle time to do this I 
225 evidence was all recorded In not clea 

hS W £ and 1116 whole ot the evider 

oad to be carefully scrutinised. On going throu 


the evidence we feel that the evidence of P. W. 1 
and the other witnesses mentioned by us deserves 
to be believed in view of the strong circumstantial 
evidence against the first accused. If this evidence 
is believed, then there is no doubt that the first 
accused has committed the offence of criminal 
breach of trust under Section 389 of the Cochin 
Penal Code. The appeal from the order of the 
first accused must, therefore, be allowed and the 
acquittal of the first accused converted into con¬ 
viction under Section 389 of the Cochin Penal 
Code. The sentence of the Court is that the first 
accused shall undergo rigorous imprisonment for 
one year and pay a fine of Rs. 1.000/- in default 
of payment of fine, he shall undergo a further 
term of rigorous imprisonment for four months. 
Cancel bail bond. 

V.R.B. Appeal partly allowed. 
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KUNHI RAMAN C. J. AND SUB RAM AN IA 

IYER J. 

State v. Govinda Pillai Kumara Pillai, Accused. 

Criminal Ref. No. 9 of 1951, D/- 19-10-1951. 

Criminal P. C. ( 1893 ), Ss. 215 and 532 — Com¬ 
mitting Magistrate having no jurisdiction — 5. 215 
does not apply — S. 532 applies . 

Where the order of commitment is made by a 
Magistrate about whose lurlsaiction there is no 
doubt whatsoever and there is ground for interfer¬ 
ing with that order of commitment , the High 
Court has the power under S. 215 to quash the 
commitment in a proper case. But where the 
Magistrate passing the order of commitment ts 
not competent , but professes to act or purports to 
act in the exercise of a power which he thinks he 
has got , then the appropriate section under which 
relief can be given to the party who oojccts tc tne 
commitment is S . 532. (Para 3) 

Anno; Cr. P. C., S. 215 N. 2; S. 532 N. 1, 2. 

Government Pleader , for the State; T. R. 
Atchutha Warrior, for Accused. 

KUNHI RAMAN, C.J.: The additional sessions 
Judge of Alleppey is responsible for this reference. 

(2) The stationary Second Class Magistrate of 
Sherthallai passed an order of commitment for 
trial to the Alleppey Sessions Court in respect of 
oflences committed by the accused under Ss. 302 
and 318 of the Indian Penal Code. The case was 
transferred to the file of the Addl. Sessions Court. 
When the trial was about to commence. the ad- 
vocate for the accused raised the question as to 
the legality of the order of commitment. Accord¬ 
ing to the reference made by the learned Judge 
the argument seems to have been that the order 
of commitment was void because it was passed by 
a Magistrate who was not competent to make 
that order. This contention seems to have found 
favour with the Court. The result* is the present 
reference. In the course of the order, the learned 
additional Judge reads S. 215 of the Indian Code 
of Criminal Procedure as also S. 532 of the same 
code. He records his conclusion In the following 
words: ^ 


-*-— ■ *.. umimunc 

S. 215 of the Indian Criminal P. C. have to 
Invoked for the purpose of deciding on tho cc 
rectness. legality or propriety of the Older 

Question. The Honourable Hii 
c °urt alone is competent to exercise the powe 
under the above mentioned section.” 90 

°* vious reas °n why the reference w 
made by the Court below. w 
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(3) We are afraid the learned Judge did not ap¬ 
ply his mind to the wording of Secuon 215 when 
he made these Observations. The section refers 
only to cases where a commitment is made by a 
magistrate. In the present case the Judge ex¬ 
presses the opinion that the magistrate is not 
competent. In such circumstances, the provisions 
of S. 215 cannot be attracted. Where the order ot 
commitment is made by a Magistrate about whose 
jurisdiction there is no doubt whatsoever and there 
is ground for interfering with that order of com¬ 
mitment, the High Court has the power under 
S. 215 to quash the commitment in proper cases. 
But where the Magistrate passing the order of com¬ 
mitment is not competent, but professes to act or 
purports to act in the exercise of a power which 
he thinks he has got, then the appropriate section 
under which relief can be given to the party who 
'objects to the commitment is S. 532 of the Indian 
Code of Criminal Procedure. The opening words 
of the section are clear. Reference is made to a 
magistrate purporting to exercise powers duly 
conferred but which were not so conferred. From 
the facts narrated by the learned Judge in the 
order of reference, this seems to us to be a case 
which would come within the purview of S. 532. 
At the same time we want to make it clear that we 
are not expressing any opinion as fo whether the 
magistrate that passed the order was competent 
or not. That question does not arise in the refer¬ 
ence. We are depending for the facts upon the 
reference made by the Court below. Therefore, 
since this is not a case in which the provisions of 
S. 215 of the Criminal p. C. are attracted, the 
Court below can act in the exercise of the power 
conferred upon it by S. 532. The reference is ans¬ 
wered in these terms. Communicate at once. 
R.G.D. Reference answered. 
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KUNHI RAMAN, C. J. AND SUBRAMANIA 

IYER, J. 

Ananda Theertha, Appellant v. Kumaraswamt 
and others, Respondents. 

A. S., No. 441 of 1121, D/- 31-8-1951. 

(a) Civil P. C. 11008). S. 92 — Interest i/i trust 
— Interest in every part of trust property need 
not he proved. 

In order to sustain a suit under S. 72. Tr. C. P■ C. 
(corresponding to S. 92, C.P.C .) it is not neces¬ 
sary that the plaintiffs should prove that tney 
have interest in every part of the property com¬ 
prised in the Trust. If there is any item of pro¬ 
perty not subject to the Trust, that item ivould be 
excluded from the operation of the decree. Tlie in¬ 
clusion of such an item should not entail dismissal 
of the suit. AIR (35) 1948 P.C. 214. R«. on. 

. (Para 4) 

Anno: C. P. C., S. 92 N. 8. 

(o) Civil P. C. (1908), S. 92 — Public religious 
and charitable trust. 

The fact 1 that anybody uas at liberty to go at 
any time to the Math (which was charitable or 
religious institution) to worship the Swami and 
take food there, plainly establishes that the trust 
was one for public purposes: AIR (35) 1948 PC 
214, Rcl. on. < Par « 6) 

Anno: C P. C., S. 92 N. 5. 

(c) Civil P. C. (1908), S. 92 — Appeal — Deci¬ 
sion under S. 92 — Binding nature — Right of 
person interested in trust but net party to suit, to 
tile appeal. 


A. I. R. 

A suit under S. 92 is a representative suit and 1 1 
properly conducted, a lc aecisio n would bi„d au 
those persons who have some Interest in the mat¬ 
ter m common with the plaintiffs o n record even 
though they are not 'co nomine' there. If a per¬ 
son interested, though not on record ivouid oe 
oound by the decree passed in a representative 
suit, it is only reasonable to allow him the ngiu 
of preferring an appeal against an adverse decree 
which is not sought to be set nght by the parties 
on record. (Parc w 

Anno: C. P. C., S. 92 N. 36. 

T. .V. Subramania Iyer, Advocate-General, for Ap¬ 
pellant; N. Varadaraja Iyengar and Bhoothalinga 
Iyer, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases). 

C08) 31 Mad 236: (35 Ind App 176 PC) (Pr 12) 
C21) 48 Cal 493: 48 Lid App 12: (AIR (8) 1921 

PC 123) (Pr 13) 

l 38) 65 Ind App 198: (AIR (25) 1938 PC 184) 

(Pr 13) 

C48) AIR (35) 1948 PC 214: (1948 All LJ 435) 

(Pr 4) 

(’28) AIR (15) 1928 Mad 456: (108 Ind Cas 298) 

(Pr 13) 

JUDGMENT: This appeal arises out of a suit 
brought by a sanyasin and a layman as two per¬ 
sons interested in the Trust after obtaining the 
sanction of the Diwan ol the erstwhile Travancore 
State under S. 72 of the Travancore Code of Civil 
Procedure which corresponds to S. 92 of the Indian 
Code. The suit was filed in the District Court ot 
Trivandrum and was numbered there as O. S. 83 
of 1113. It was afterwards withdrawn by the erst¬ 
while Travancore High Court for trial and disposal 
therein in the exercise of its extraordinary Civil 
jurisdiction and was given a new number as O. S. 
No. 2/1119. A learned Judge of the High Court 
tried the case and after an elaborate enquiry where¬ 
in a large volume of oral and documentary evi¬ 
dence was adduced, disposed of the matter by dis¬ 
missing the suit on 14th Kanni 1120. The 1st de¬ 
fendant died pending the suit and two persons 
were sought to be impleaded in his stead to repre¬ 
sent the Sree Narayan Dharma Sangham as whose 
President the 1st defendant had been made a party. 
There was a competition between defendants 8 
and 9 for the Presidentship. That dispute was 
tried by the learned Judge who tried the suit but 
he was not able to come to a conclusion In favour 
of either of them and therefore he directed the 
continuance of both in the array of parties. In the 
judgment, it is found that the 9th defendant is 
the representative of that institution and not the 
8th. It appears that the 8th defendant has filed 
another suit in the District Court to establish ms 
claim to Presidentship and that th^t suit is pend¬ 
ing. 

(2) In the course of the suit the other members 
of the Dharma Sanghom got themselves 1 "}P le ®"' 
ed as defendants. The 8th defendant is the 
pellant and the plaintiffs and the other survhing 
defendants are the respondents. 

(3) The learned Judge has written an elaborate 

judgment in the case which runs ]0 39 pagw 
print. The ground for the 26 and 

stated by the learned Judge in P aia S ra P ® . the 
28 of his judgment. He finds in para26 that the 
properties and institutions acqu red 1bj' Narajana 
Guru now in the possession of the San hom a 
those acquired by the Sanghom do not coKtitute 
a public trust of a religious and charitable nature. 
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On the other hand, he held that the evidence 
shows that they belong absolutely to the Sri Nara- 
yana Dharma Sangl-onV. He starts paragraph 28 

thus: % 

••Even on the assumption that there is a trust as 
alleged in the plaint, it appears to me that the 
two plaintiffs cannot be characterised as persons 
interested in the trust, enabling them to institute 
the suit under S. 72, C. P. C." 

He concludes the paragraph thus: 

• If the scope of the suit had been restricted to 
temples included in the alleged trust, it might 
be possible for the plaintiffs to contend that a 
scheme suit like the present one is maintainable 
with respect to the temples on the ground that 
they worship therein. The suit however is not 
instituted in that way. In the way in which it 
has been conceived and filed, the plaintiffs can¬ 
not be held competent to maintain it, unless 
they prove that they have interest in the ‘-ntirc 
foundation, of which the Sanghom is alleged to 
be the trustee/’ 

(4) The entire foundation referred to in that 
paragraph and in the plaint consists of institu¬ 
tions such as, temples, mutts, Ashramams, hospi¬ 
tals and schools. Had the suit been confinpd to 
temples it would have succeeded even according to 
the learned judge. It is on account of the fact 
that the plaintiffs have not proved an interest 
within the meaning of S. 72 of the Tr. C. P. C. m 
respect of every one of the institutions comprised 
in the Trust that the suit was dismissed. This 
view of the learned Judge cannot be supported. 
In order to sustain a suit under S. 72, it is not 
necessary that the plaintiffs should prove that 
they have interest in every part of the property 
comprised in the Trust. If there is any item of 
(property not subject to the Trust, that item would 
be excluded from the operation of the decree. The 
(inclusion of such an item should not entail dis¬ 
missal of the suit. We need only refer to the 
decision of the Privy Council in ‘GURUNATHA- 
RUDHASWAMI v. BHIMAPPA GANGADHAR- 
APPA\ AIR (35) 1948 PC 214 where it was found 
that a portion of the property over which the 
plaintiffs claimed Interest did not form part of 
the Trust and it was excluded from the operation 
of the decree which was confined to the properties 
comprised in the Trust. The Privy Council did 
not consider the inclusion of an item free from 
the Trust to be a fatal defect which would entail 
dismissal of the suit. \ 

h u (5 L? re 5 Narayan Guru k the Founder of 
ahe Trust was admittedly a religious Leader and 
Reformer. The principle that he wanted to pro¬ 
pagate was an absolute equality of human beings, 
of a casteless society and a life of sacrifice for 
Sanyasins He organised various Institutions for 
the benefit of the public. He established several 
institutions by donations received from his de¬ 
votees and followers by way of immovable proper- 
ties and money. Several Institutions of a public, 
charitable or religious character were made over 
to him for management. He ordained many ner- 
sons as Sayansins. Besides these Sanyasin disciples 
he had lay disciples as well An association mainly 
of laymen was formed called the “Sre* Narayana 
Dharma Paripalana Yogam” popularly called the 
S i* D ; ?' Yo * anL The association of the sanya¬ 
sin disciples was called the “Sri Narayana Dharma 
Sangam . To ensure peace and prosperity and 
the perpetuation of his doctrines, he insisted upon 
the sanyasin disciples observing celebacy and not 
being entiUed to earn property for themselves. 
Otherwise, they were free to engage themselves in 
or cunary. activities and avocations. Sree 


A nan da Tbeertha v. Kctmaraswami Trayancore-Cochin 135 


never touched money nor did he ever desire to own 
any property himself. AH that was under ni s con¬ 
trol was of and for, the public. He was not an in¬ 
dividual but an institution with the headquarters, 
if it inay be so called, at Sivagiri. Ex. 11 is a Will 
executed by him in the year 1101. He thereby 
nominates his ‘prime sishya' Boothananda who 
had been associated with him for over 28 years to 
continue to be the manager and representative of 
the various charitable institutions and properties 
appurtenant thereto that are under his control and 
provides that after the death of the nominee, the 
management must be in his ‘sishya parampara’ & 
that the charitable institutions should be maintain¬ 
ed for ever. Earlier in the year 1090, Swamiji had 
given a power of attorney in favour of another 
•sishya’, Swami Chythanya. In that document he 
details the various activities and institutons start¬ 
ed and conducted by him with the co-operation 
and contribution of the public and his sishyas. He 
makes an unequivocal declaration therein that all 
those properties and institutions that were organis¬ 
ed or managed by him and the properties appur¬ 
tenant thereto were ail erected, earned and held 
for the benefit of the public. Detailed directions 
are given for the management of the properties 
and of the institutions. Provision is also made 
for consulting the public in the matter of manage¬ 
ment and in the matter of rectifying irregularities 
if any such happen to occur. Those two documents 
make the matter perfectly clear that the holding 
of either the institutions or the properties as the 
private properties either of his or of his ‘sishyas’ is 
opposed, U not obnoxious, to the fundamental 
[principles of selflessness and public service advo¬ 
cated and demonstrated by him and whose per¬ 
petual continuation through his sishyas he desired. 
It is thus obvious that the institutions under his 
control or directions and the properties appurten¬ 
ant thereto were all public charitable institutions. 
The plaintiffs are truly persons interested in these 
institutions within the meaning of S. 72 of the 
Tr. C. P. C. It is not disputed that any member 
of the public would be entitled to resort to and 
offer worship in the Mutt and Varkala which, as 
already stated, was the headquarters of Swamiji 
wherein are established one or two temples and 
the ‘Samadhi’ of the Swamiji after his demise. 
The public freely resort to that place for worship. 
This they used to do at all times. 

(6) The following passage from the judgment of 
the Privy Council in 1948 P C 214 will elucidate the 
position. Their Lordships say: 

“The evidence establishes beyond doubt, in their 
Lordships' view, that the properties in suit were 
either originally given, or were dedicated by the 
Swami, to the purposes of the Math which was 
a charitable or religious institution. It has been 
argued by counsel for the appellant that even 
if this be so the trust was not for public, but 
for private, purposes. But this is clearly not so. 
It is common ground that anybody was at liberty 
to go at any time to the Math to worship the 
Swami and take food there. The trust was 
plainly one for public purposes.’’ 

That is the nature of the evidence in this case 
and that being so, the conclusion that we have to 
come to is the one that the Privy Council came to 
in that case. We have no hesitation to find thati 
the Trust in question is a Trust for public purposes! 
of a charitable or religious nature as contemplated! 
in S. 72 of the Tr. C. P. C. 

(7) Indeed it is not contended on behalf of the 
respondents that the Dharma Sangham is not an 

. f - 0r _P u ^ lc , chari . table Purpose, what is 
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Of that sangham are Interested 


„ _ - — - - and can start 

action under S. 72. This contention can hardly 
he accepted. The Sangham itself exists for tne 
welfare of the public. The public therefore are 
the beneficiaries of the trust. When it was ad¬ 
mitted that the members of the Sangham are the 
trustees, the question arose as to who the bene¬ 
ficiaries are and the answer given to our query 
was that the members of the Sangham constitute 
at onc e the trustees and beneficiaries which would 
be an unacceptable if not impossible position. 

(8» If, however, there is any institution or pro¬ 
perty that L> not subject to the Trust, it would 
certainly be beyond th? scope of the suit. The 
learned Judge who tried the case has not con¬ 
sidered the question as to whether there is any 
item which is not subject to the Trust, he having 
disposed of the suit on the basis that the proper¬ 
ties except the temples are the sole 


- - — - property of 

the Sangham in which the plaintiffs were not in¬ 
terested. In the view that we take of the matter, 
there is necessity to consider the matter afresh 
to determine the scope of the Trust and the pro¬ 
perties appurtenant thereto. 

(9) The judgment of th e learned Judge cannot 
therefore be supported and has to be set aside and 
the case remanded for fresh disposal. 

(10) It was contended that even if the Trust 
set up is established, no case is made out to frame 
a scheme for the management of the Trust. Re¬ 
liance is placed on the fact that the Dharma San¬ 
gham has got itself registered as an Association 
under the Trusts Registration Act, 11 of 1088 (Co¬ 
chin). The judgment of the learned Judge itself 
contains sufficient grounds to justify, if not neces¬ 
sitate, the framing of the scheme. It is not neces¬ 
sary to detail (he portions thereof. We are satis¬ 
fied that on the evidence in the case a ground has 
been made out for the framing of a scheme. In 
framing the scheme the claims of the members of 
the Dharma Sangham to be managers of any of 
the institutions will be considered and given effect 
to. 

(11) In this state of the case Mr. Varadaraja 
Iyengar learned counsel for the respondents (con¬ 
testing defendants) raised a preliminary objection 
that the appeal is incompetent having been one 
filed by the 8th defendant who was impleaded as 
the representative of the Dharma Sangham as its 
President and that it was not competent for him 
to file an appeal against the interest of the Dharma 
Sangham. The appellant’s claim to presidentship 
has been found against by the learned Judge. It 
is represented, as already observed, that the 8th 
defendant has filed a separate suit to establish 
that claim. The question of his Presidentship is 
therefore left open and the 8th defendant has to 
be regarded as a person interested in the Trust 
otherwise than as the President of the Dharma 
Sangham and so regarded, he as one of the per¬ 
sons interested in the Trust in respect of which 
the suit was filed by the plaintiff, is entitled to 
file on appeal against the decree dismissing the 
suit especially because the conduct of the plaintiffs 
in not having filed the appeal against the decree 
which, as mentioned already, is 'prima facie* not 
supportable, leads to an inference of mala fides on 
their part and their omission is against the in¬ 
terests of the persons interested in the Trust as 
whose representatives the suit was filed by them. 
A suit under S. 92, C. P. C., is a representative suit 
and if properly conducted, the decision would bind 
all those persons who have some interest in the 
matter in common with the plaintiffs on record 
even though they are not ‘eo nomine’ there. If a 
Person interested, though not on record, would be 
bound by the decree passed in a representative^ 


A. I. R. 

suit, it is only reasonable to allow him the right, 
oi preferring an appeal against an adverse decree! 
whicn is not sought to be set right by the parties! 
on record. In tiffs case however we need not go* 
to that extent because the appellant was a party 
on record and as such in any view he is entitled 
to prefer the appeal 

(1~> In SAMKARALINGA NADAN v. RAJES- 
WARA DORAI, 31 Mad 236 P. C., it was held that 
the p.ainUlf in a suit under S. 92 having obtained 
a decree in his favour, compromised the matter 
during the pendency of an appeal which compro¬ 
mise was sought to be recorded, other persons not 
on record but interested in the Trust were allowed 
to be impleaded and on their objection, the com¬ 
promise entered into was thrown out. 

(13) In ’Kumaraswami Asari v. Poojari Laksh- 
mana Goundan’, AIR (15) 1928 Mad 456 an appeal 
fiied by the defendant-plaintiffs in a suit under 
S 92 of the Indian Civil P. C. which was returned 
lor representation was not represented by the ap- 
pellants-piaintiffs, other parties interested filed a 
iresh appeal and the question was whether they 
were competent to file the appeal and if so, whe¬ 
ther the delay in the filing of the appeal 
could be condoned at their request. It was held 
that the plaintiffs-appellants having brought tne 
suit under S. 92, they did so in a representative 
capacity and that their omission to represent the 
appeal cannot be Justified and was entitled to be 
made good by other parties similarly interested. 
The fresh appeal filed by the non-plaintiffs was 
therefore accepted and the delay condoned. Re¬ 
ference may also be made to ’RAJA ANAND RAO 
V. RAMDAS DADURAM’. 48 Cal 493: 48 lnd App 
12 PC and *MT. ALI BEGUM v. BADRA-ULT3* 
LAM ALT, 65 lnd App 198. 

(14) It is not necessary to multiply authorities. 
It is sufficient to say that the 8ih defendant as a 
person interested in the Trust In respect of which 
the plaintiffs, as persons interested fied the suit, 
is entitled to prefer this appeal against the decree 
dismissing the suit against which decree the 
plaintiffs on record omitied to take further action. 
In the facts of this case, their omission must be 
attributed to a collusion with the contending par¬ 
ties and we therefore overrule the preliminary ob¬ 
jection. 

(15) The result Is that the appeal should be 
allowed, the decree of the learned Judge reversed 
and the case remanded to the original side of this 
Court for fresh disposal by framing a scheme la 
respect of the institution which form the subject 
matter of the public Trust, excluding the institu¬ 
tions and properties, if any which are not Impress¬ 
ed with the Trust set up. The costs of this aPF*** 
will be provided for in the revised decree which 
will ultimately be passed in the suit. 

VB3 case rcmanditL 
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Chendadesi Ventaperumal Nadar, Appellant 
Perumal Pillai Nadachy Parvathy and others, Rts- 
pondents. 

A. S. NO. 528 Of 1950, D/- 5-10-1951. 

Civil P. C. (1908). O. 32. R. 5 — rrawnow-eC^ 
P. C.. O. 32 R. 3<5) — Law before introduction of 
sub--r. (5) — Guardian representing minor in suv 
continues to represent Mm in execution — An 
ther person representing him in execution 
notices sent to him — Minor held not represented 
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in execution — Execution proceedings held not 
binding on minor — Suit lor declaration that 
minor is not bound by sale can Ue treated as ap¬ 
plication under S. 47 — Limitation is under Art. 181 
him. Act (Civil P. C. (1908 ), S. 47). (Limitation 
Act (1908). Arts. 166 and 181.) 


It has been the law in Travancore even before 
the introduction oj sub-r. 5 to O. 32 R . 3. C.P.C. 
(Tr.) in 1120 that the guardian appointed for a 
minor in a suit continues to be the guardian of the 
minor for purposes of execution also. Where 
therefore in the execution application pled by ihc 
decree-holder the minor was represented not by 
the person who was appointed as his guardian for 
the suit but by his mother who was not competent 
to represent him and all notices relating to Vic 
excution were served on tier, it must be taken that 
the minor was not represented in the execution 
proceedings. These proceedings cannot therefore 
bind the minor. Tlie fact that the guardian for 
suit applies to the Execution Court to correct the 
record and put his name as guardian and clothe 
him with authority to act on behalf of the minor , 
does not mean that lie acted on behalf of the 
minor - (Paras 5. 6) 

In view of the fact tliat the minor was not 
properly represented in the execution proceedings 
in such a case , the sale cannot affect the interests 
of the minor and is void so far as Vie minor is 
concerned. 

SU H- 50 l ar 05 ** impeaches the validity of 
the Court sale, can be treated as a proceeding 
under S. 47, Criminal p. C., if the plaintiff 
(mmorjj claim for this relief is not barred by 
limitation. AIR (1941) Lah 327, Relied on. (Para 12) 

D E ^ €pt . 'Jl the case oi an a P'Piication under O. 21, 
the ‘Mian Civil Procedure Code for set- 

a C ° Urt saie on t,ie Wound of material 
VTcgidarily or fraud in publishing or conducting it 
in which case Art. 166 (corresponding to Art. 151 

?! m T 7c,?", COre Li7nitati °n Act), would apply, it 
“ Art. 181 (corresponding to Art. 165 of the 

Li, ! lU l atiort Act) that applies to appU- 
oaiio7ij for relief on the ground that the Court 

Suites &££ 

T. S. Krishnamoorthi Iyer tnr * ,, 

Madhavan Nair, for Respondents. Appellant; M - 

Cases referred to: 

-as ■a: s 

comes after the Indian CasesT e ed t0 

<| 32 cTS 1 (^Yp^[Pr 10) 

(34) AIR (21) 1934 All 314 MUM AU L j g* ) 14) 
C32) AIR (19) 1932 Cal 381 . (137 Ind ( ^ s 1 |- 8 J 6 ) 

(’41) AIR (28) 1941 Lab 327: ( I9 6 Indies “h} 5 * 
(’20) 43 Mad 313: (AIR ( 7 ) 1920 Mad 4(5 12 ' * 3> 
C24) AIR (ll) i 9 24 Mad 431: (47 Mad 288 FB)* 
CW A!R (37) 1950 Mad 367: (MSm'S^L? 
,«863) 1 Marsh 647 lPrs ( g }«> 


(’36) AIR (23) 1936 Pat 496: (163 Ind Cas 34 1 

(Prs 13, 17) 

C38) AIR (25) 1938 Pat 372: (19 Pat L T 193. 

(Prs 10, 11> 

C40) AIR (27) 1940 Pat 62: (21 Pat L T 864) 

(Prs 8, 9> 

C48) AIR (35) 1948 Pat 91: (26 Pat 15) 

(Prs 8, 9’ 

10 T L J 299 (Pr 19) 

24 T L J 734 (Pr 19, 

C49) 1919 TLR14 (FB) (Pr 19> 

C49) 1943 T C L R 141 (Pr 19. 

JOSEPH VITHAYATHIL, J.: The plaiutiS in O S. 
No. 552 of 1118 of the District Munsitfs Court of 
Nage.coil is the appellant in this case. The suit 
is for a declaration tliat the decree and execution 
proceedings in o. S. No. 2038 of 1104 of the 
District Munsifi’s Court of Nagercoil are void and 
for setting aside the same and for a permanent 
injunction restraining the 1 st defendant from re- 
coverig possession of the plaint property on the 
basis of the Court sale in that case. The plaintiff's 
adoptive father had executed two hypotheca¬ 
tion bonds in favour of the father of defendants 2 
and 3. After the death of the hypothecator the 
father of defendants 2 and 3 filed O. S. No. 2038 
of 1104 on the basis of the hypothecation bonds 
against the present plaintifi and the widow 
of the hypothecator. The present plaintifi 
who was a minor was at first repre¬ 
sented by his mother as guardian for the 
suit. Although a written statement was filed 
by her on behalf of the minor nothing further was 
done in the case and the suit was decreed ex parte. 

(2) As per Ex. A adoption deed, dated 3-1-1102 
the natural father of the minor was to be his legal 
guardian after death of the adoptive father The 
natural father who Ls the 5th defendant in this 
case filed a petition to set aside Uie ex parte 
decree and to have him appointed as guardian for 
the suit of the minor. The ex parte decree was 
set aside and the natural father was appointed 
guardian for the suit of the minor in 15 - 10-1105 
He filed a fresh written statement but the suit 
was again decreed on 17-11-1105. When the decree 
was prepared, by mistake the mother of the minor 
J® be hls suardian. In the execution 
application that was filed by the decree-holder the 
minor was represented by his mother and there- 

L n .°v! ,Ce5 r . e ‘ atlne to the execution were 
h^nYht Y tbe mother, when the property was 
r0 ^. t0 sa >e the present 5th defendant put in 
a petition on 16-4-1107, contending that he was 

Sayinf th^Tth^ ° f t i? e M ininor defendant and 

decree-holder should be directed 

^ and that he might be given 

u “ e ln order to raise the decree 
n!l b J., m0 , rWng tbe decree schedule pro- 
th , e j eav £° f 1116 Court after getting the 
sale ^ d ' 1116 decree-holder agreed to the 
adjourned for three months and it was 
accortlngly adjourned to 15-7-1107. On that day 
the sth defendant filed another petition for fur¬ 
ther adjournment of the sale for three months 
alleging that he had put in a petition to correct 
toe decree, that the petition was posted for hear 
tag on 20-7-1107 and that he could act on behX 

SihUStaU; 0nly af . ter . ? e decree was corrected 

This petition was rejected by the Court ’ 

sale was held on the same day. The decre^hnirter 

-rs, 

SSt^Si W\g, st S£ "t 3SS 

STrSS; p£21o n “f 

- tSS? Aa w raisssl 
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The appeal filed from the order rejecting those on *— 41 - — J ~ — - • - 


Then the present sui 
the reliefs mentioned 


•iff 

To 


jections was also dismissed, 
was filed by the plaint 
above. 

<3> The main allegations in the plaint are that 
the amounts under the two hypothecation bonds 
executed by the plaintiff's adoptive father had 
really oeen discharged, that there was negligence 
on the part of the defendant 5 in the conduct of the 
case, that the decree is invalid & that in any case 
the execution proceedings are void since the plain- 
was not represented in those proceedings. 
1 st defendant in his written statement denied 
all these allegations and contended that the decree 
and execution proceedings in O. S. No. 2038 of 1104 
are valid and binding on the present plaintiff. The 
5th defendant filed a written statement supporting 
the plaintiff. The trial Court held that there was 
no negligence on the part of the 5th defendant 
in the conduct of the case on behalf of the present 
plaintiff in O. S. No. 2038 of 1104. that the plaintiff 
was properly represented in the execution proceed¬ 
ings in that case and that the decree and auction 
sale are valid. The suit was therefore dismissed 
with costs. 

(4) In this appeal the only point that was 
argued by the learned Advocate for the appellant 
was that the auction sale in O. S. No. 2038 of 1104 
is void since the present plaintiff was not properly 
represented in the execution proceedings. Although 
;n the appeal memorandum the finding of the 
lower Court relating to the validity of the decree 
in O. S. No. 2038 of 1104 is also objected to. the 
learned Advocate did not press that point. There 
is nothing to show that there was any negligence 
on the part of the present 5th defendant in the 
conduct of the case on behalf of the minor. The 
plaintiff has not been able to prove in this case 
that the amounts under the two hypothecation 
bonds have been discharged. In the circumstances 
there is no reason to hold that there was any 
negligence on the part of the 5th defendant in 
defending the suit on behalf of the present 
plaintiff. The only question to be decided in this 
appeal is whether the Court sale in O. S. No. 2038 
of 1104 is void and not binding on the plaintiff. 
It is not disputed that the mother of the plaintiff 
who was appointed guardian at first was removed 
from guardianship and that the 5th defendant was 
appointed guardian in her place. Therefore the 
onlv person who could repress *• the minor in int 
suit and in the execution proceedings was tne 
5th defendant. 

(5) Order 32. Rule 3. Sub-Rule 5, Criminal P.C.. 
provides that a person appointed as guardian xor 
the suit of a minor shall, unless his appointment 
has terminated by retirement, removal or deatn. 
continue as such throughout all proceedings arising 
out of the suit including proceedings in any appel¬ 
late or revisional Court and in proceedings in the 
execution of the decree. Although tba Wovteton 
was introduced in the Travancore Criminal P.C.. 
onlv by the amendment of 1120 it has been 
law in Travancore that the guardian appointed 

a minor in a suit continues to I* the guardian of 

the minor for purposes of exec . 1 • 

rule 5. before it was amended in 1120 read thus. 

When the enforcement of a decree k appUed fo 
against the heir or representative being a maor 
of a deceased party a guardian for the suit ot 
such minor shall be appointed by the c ourt ~nd 
the decree-holder shall serve on such guardian 

notice of such application.” mi _ nr 

This provision implies that in the case of a minor 
who is a party to the suit and for whom a guardian 
lor the suit has been appointed it is not necessary 
to appoint a fresh guardian in execution. It is 


true tnat there was difference of opinion among 
the Indian High Courts on the question as to 
whether under the Civil Procedure Code before 
it was amended in 1937 a guardian for the suit 
appointed on the trial side would continue as 
tne guardian of the minor for purposes of execu¬ 
tion also. But in view of th e above provision in 
the Travancore Civil PC.. there can be no 
doubt that even before the amendment of 1120 a 
guardian for the suit of a minor defendant would 
continue to be the guardian of the minor for pur¬ 
poses of execution also. Such being the case it 
cannot be denied that the 5th defendant alone 
could represent the present plaintiff in the execu¬ 
tion proceedings in O.S. No. 2038 of 1104. In the 
execution application filed by the decree-holder the 
minor was represented by his mother who was not 
competent to represent him and all notices re¬ 
lating to the execution were served on her. It has 
therefore to be taken that the minor was not re¬ 
presented in the execution proceedings. These 
proceedings cannot therefore bind the plaintiff. 

(6> It was argued for the respondent that the 
plaintiff was substantially represented in the exe¬ 
cution proceedings since the 5th defendant, his 
legal guardian, appeared in the execution proceed¬ 
ings and filed petitions on his behalf. But what 
the 5th defendant actually did before the sale was 
held was to bring to the notice of the execution 
Court and to the decree-holder that he was the 
legal guardian of the minor, that the minor was 
wrongly represented in the execution proceedings 
by his mother, that the mistake in the decree with 
regard to the name of the guardian should be 
corrected and that unless the decree was corrected 
he could not act on behalf of the minor and raise 
money for discharging the decree-debt by mortga¬ 
ging the decree schedule property with the per¬ 
mission of the Court. He. therefore, at first prayed 
for six months’ time for getting the decree 
corrected. It was for the decree-holder to take 
steps to correct the decree and to have the minor 
properlv represented in the execution proceedings. 
The decree-holder did not choose to do so. In 
the second petition that was filed by the 5th de¬ 
fendant he stated that he had already filed a 
petition to get the decree corrected and that tnat 
petition was posted to a particular date. He there¬ 
fore, prayed for the adjournment of the sale for 
a further period of three months. That petition 
was opposed by the decree-holder and was rejected, 
in the circumstances it cannot be said that the 5th 
defendant raised any contention on behalf of tne 
minor in the execution proceedings. What ne 
really wanted was to get himself clothed ^th 
authority to act on behalf of the minor in tne 
execution proceedings. It cannot therefore 
said that the minor was substantially represented 
in the execution proceedings. 

(7) The next question for considerationi is what 

the effect of the Court sale “.^JSi^JSSte 
is concerned. According to the learned Advocate 
for the appellant the sale is null and void and 
would not affect the rights of 
property. The widow of the dece^ed h'TWthccato 

h ZSSt & 2UWS g g 

to the P learned Advocate for the respondent th 
sale is not void but is only voidable and since 
suit was n^instituted^h-noneKar^rr^ by 
date of confinnation of the sje u and 

SSrme^ 

as 

is, therefore, argued that the sui *• Act The 
Article 9 of the Travancore Limitation Act. 
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learned Advocate for the appellant argues that it 
is not necessary to set aside the sale as it is null 
and void that the prayer in the plaint for setting 
aside the sale is superfluous, that the real relief 
claimed in the suit is one for a declaration that, 
the sale is null and void and for an injunction 
restraining the 1st defendant from recovering 
possession of thg property from the plaintiff, and 
that the period of limitation for such a suit is 
three years prescribed by Article 165 of the 
Travancore Limitation Act (corresponding to 
Article 181 of the Indian Limitation Act) and not 
Article 9 (Article 12 of the Indian Limitation Act.) 

(8) The learned Advocate for the appellant relied 
on the rulings reported in 'SHIVA SAHAI RAM v. 
SUNDAR MANDAL', AIR (35) 1948 Pat 91 and 
BACHOO PRASAD SINGH v. GOBARDHAN- 
DAS\ AIR (27) 1940 Pati 62, for the position that 
the sale in this case is void and not merely void¬ 
able. 


(9) to 'SHIVA SAHAI v. SUNDAR MAN- 

DAL ,' ■A'?' (35) 1948 Pat 91 ' ifc wa * that 
a sale held without notice of the execution proceed¬ 
ings to the legal guardian of the minor is void so 
far as the minor is concerned. In that case a 
money decree was obtained against three brothers 
two of them were minors. The minors were re¬ 
presented by a Pleader guardian 'ad litem' ap- 
l » h !i s H? fc - when the decree was sought 
U e t d w ^ he , minors wer e described as re¬ 
presented by their elder brother as guardian with- 
out any steps betog taken to discharge the Pleader 

hldempntAl Ut ? m ’ a PP° ln ted in the suit. The 
nfc Meb 0 J s property was sold in execution 

hPiH ThQt P i U A ha fi d by lhe decree-holder. It was 
held that the elder brother had no authority to 

lepresent minor brothers In execution as there wa? 

of the Court removing the Pleader 

ni^A and , appoint ‘ ng him as guardian in his 

Sit H !, nce }} „ was held thafc the Provision as to 

with s^fat PAfh 21, , RUle 22 was not com P |ied 
that as the minors were concerned and 

sefltS min Au Court had no Jurisdiction to 

institutSfn H sbare ., of the Property. In a suit 
the mSL f declaration that the interest cf 

a ttocted by the sale It was 

shire“S the 5ale was void 50 far as the minors' 
Vf ^ s concerned. Their Lordships followed a 

court and notice under Otoer ^ p^ b , y , * e 
served on that nprsnn 22 was 

«Sr' s? p fflsss 

SINGH v. BHAGWAT PRASAD crar?S d 'SARJU 

S ffi f 

Se’ 1 *2*2® USSSSt^ tft 237 ' 

executed against his estate Notice 

Rule 22 was served upon a ° rder 2l i 

the legal representative of th??SasS° Z ?h» 

» ffiLSSS sHsS&£ 

® w « ol F? ved by ^r Lordships ?hat 

Ss£n A S. £h Urt had a PP 1Ied its mind to the 
question as to who was the legal representative of 


the deceased judgment-debtor and had come to a 
decision on the matter and had afterwards pro¬ 
ceeded with the execution. In the circumstances 
it was held that although the decision was wrong 
the Court had jurisdiction to decide wrong as well 
as right and that therefore it could not be said 
that the Court acted without jurisdiction in con¬ 
ducting the sale with the wrong person as the 
legal representative and that the remedy of the 
aggrieved party was to seek to set aside the sale 
in appropriate proceedings. But in the present 
case the Court had not applied its mind to the 
question as to who was the legal guardian of the 
minor defendant and had not come to a decision 
on the matter. We do not therefore think that 
the decision is 25 Bombay 337 applies to the facts 
of his case. 


Ill) This decision was followed in 'SARJU 
SINGH v. BHAGWAT PRASAD SINGH*, AIR (25) 
19 <8 Pat 372. In that cose after the death of one 
of the judgment-debtors the mother of his minor 
son who was impleaded in execution was appointed 
guardian of the minor. But notice under Order 21, 
Rule 22 was issued not to the mother but to one 
of the other judgment-debtors who was described 
as the guardian of the minor. Subsequently, a 
property that belonged to the judgment-debtors 
was attached in execution. It was held that though 
notice under Order 21, Rule 22 was not issued to 
the proper guardian the order of attachment could 
not be said to be without jurisdiction. In that 
case the only question that arose for consideration 
was whether the order of attachment amounted 
to a reival of the evecution application and whe¬ 
ther the subsequent execution application was 
therefore not time-barred. It was held that the 
order of attachment- amounted to a revival. The 
question whether the auction sale held under such 
circumstances would be void or not was not con¬ 
sidered in that case. 


* " w ** w uioi tuc muiur was not/ 

properly represented in the execution proceedings 
“J™* case w e are inclii.ed to hold that the sale 
cannot affect the interests of the minor and that 
is void so far as the minor is concerned. It was 
argued for the respondent that so long as the de- 
j? s - No. 2038 of 1104 is found to be valid 
and bind 1 ^ on the present plaintiff who was a 

EE***® he can object to the vallditv of the 

sale only to execution and not by a separate suit 

as provided to Section 47 of the Indian Civil P.C, 

Pr£. es i X>nd ^l° Sectlon 40 of the Travancore Civil 
mtontotoihu. 0d »? d 'b * 1 therefore *his suit is not 
to 'FnS made *° ^e ruling 

MAL HAR NARAIN v. 
BRIJ LAL, AIR (28) 1941 Lah 327 It 

mJu**^** wblch a suit was Instituted 
SSL J™* of » minor for setting aside a 

sale on the ground that the minor was not 

^ executl °h proceedings, 
it was held that it was a matter relating to the 

. decree » ^at it would come under 
Section 47 and that therefore a separate suit was 

But under Sub-section 2 or 
Section 47 the Court may, subject to any objection 

“JfL Juri5di f tion ’ tre »t a proceeding 

under that section as a suit or a suit as a proceed- 

Er'"™ WsKa 3 5 

treated as a proceeding under Section 47 6 ° 
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47, Civil P. .C., lor relief on the ground that the 
Court sale is void. It has been held in various 
cases that except in the case of an application 
under Order 21, Rule 90 of the Indian Civil Proce¬ 
dure Code for setting aside a Court sale on the 
ground of material irregularity or fraud in pub¬ 
lishing or conducting it in winch case Article 166 
(corresponding to Article 151 of the Travancore 
Limitation Act> would apply, it is Article 181 (cor¬ 
responding to Article 165 of the Travancore Limi¬ 
tation Act) that applies to applications for relief 
on the ground that the Court sale is void. Refer¬ 
ence may be made to the rulings reported in 
‘RAJAGOPALA IYER v. RAMNUJACHARIER*. 
AIK (11) 1924 Mad 431 FB; FIRM ANNU MAL 
HAR NARALN v. BRU LAL\ AIR (33* 1941 Lah 
327; ‘SURJA KANT A v. JOGENDRA NATH', AIR 
(19) 1932 Cal 281; NAROTAM DA v. BHAGWAN 
DASS\ AIR (21) 1934 All 314; ‘RAMANAND GAN- 
PAT RAI v. RAKHAL MANDAL'. AIR (23) 1935 
Pat 495; ‘VENKATESWARA ETTU NAICKAR V. 
AYYAMMAL', AIR (37) 1950 Mad 357. 

(14) RAJAGOPALA IYER v. RAMANUJA- 
CHARIER', AIR (ID 1924 Mad 431. is a case m 
which notice under Order 21, Rule 22, Civil PC., 
was not issued. It was held in that case that an 
application by the judgment-debtor for relief on 
the ground that the sale was void would come 
under Section 47, Civil P.C., and that the period 
of limitation for such an application is three years 
under Article 131 of the Limitation Act. Follow¬ 
ing the decision of the Pnvy Councii in ‘KHIARAJ- 
MAL v. DAIM*. 32 Cal 296, their Lordships held 
that it was not necessary to apply to the Court 
to set aside the sale in such a case. In 32 Cal 
295, the Pnvy Council l.vid down the law thus: 
“The Court had no jurisdiction to sell the pro¬ 
perty of persons who were not parties to the 
proceedings or properly represented on the re¬ 
cord. As against such persons the decrees and 
sala purporting to be made would be a nullity 
and might be disregarded without any proceed¬ 
ing to set them aside. If authority be desired 
for elementary propositions it may be found in 
the judgment of Sir Barnes Peacock in 'KISHEN 
CHUNDER GHOSE v. ASHOORUM*, (1863) 1 
Marsh' 647.*' . - 

Following this ruling Schawbe, C.J., observed 


thus: t 

“If it is possible for the petitioner in this case to 
proceed without applying to set aside the sale, 
he could avoid the harsh limitation imposed by 
Article 166. In my judgment he could do so. He 
could, but for the provisions of Section 47 of 
the Civil P.C., of 1908, bring a suit for posses¬ 
sion of the property sold and the purchaser 
would not be able to rely upon the Court sale 
as a defence, because that sale is a nullity, and 
the Privy Council has held that it is not neces¬ 
sary to take any steps to set it aside. By reason 
of Section 47. all questions arising between 
parties to the suit relating to execution ought to 
be determined by the Court executing the de¬ 
cree and not by a separate suit, and it has been 
held that the fact that a Court Purchaser is a 
necessary party would not prevent the app.lca- 
tion of this rule. But this is only a Question 
of procedure and the Court may treat the pro¬ 
ceeding under this section as a suit subject to 
any objection as to limitation. ^ *s urmece^sa^ 
to consider whether the effect of thus s that 
the period of limitation to be applied Is the 
period provided by the Limitation Act in respect 
of applications or that provided in respect 
suits. If the former, the period of imitation 
will be three years under Article 181, and if uie 
latter the 12 years provided in the case of suits 
to recover possession of Immoveable property. I 


cannot agree with tne view that all applications 
under Section 47 are governed by Article 166, 
nor do I think that the statements in cases to 
that fact are more than ‘obiter dicta’, the in- 
# tent ion being to express the view, with which I 
agree, that if an application is an application 
to set aside a sale in execution of a decree it 
matters not whether the application is made 
under Section 47 or under Order 21, Rule 90. 
•SESHAGIRI RAO v. SRINIVASA RAO*, 43 Mad 
313, is a direct authority for the proposition that 
when a sale is absolutely void for want of juris¬ 
diction the article applicable is Article 181.“ 

(15) SURAJKANTA v. JOGENDRANATH’, AIR 
(19) 1932 Cal 381. was a case in which notice under 
Order 21, Rule 22, Civil P.C., was not served on 
tne judgment-debtor. It was held that an appli¬ 
cation for relief on the ground that the sale was 
void should be treated as one under Section 47, 
Civil P.C., and that the period of limitation would 
be three years from the date of the sale. 


(16* ‘NAROTAM DASS v. BHAGWAN DASS‘. 
AIR (21) 1934 All 314, was a case in which the judg¬ 
ment-debtor sought to set aside a sale on the 
ground that it was void. Their Lordships ob¬ 
served thus in that case: “If a party wants a sale 
to be set aside for any of the reasons under Rule 
90. Order 21 then the application must be made 
within 30 days as enacted by Article 166 of the 
Limitation Act; but where a void sale is sought 
to be set aside then the application would not be 
under Rule 90, Order 21. Civil P.C., but will be 
deemed to be an application made in execution 
governed by Section 47, Civil P.C., and to which 
Article 181, Limitation Act, would be applicable.” 

(17) In 'RAM AN AND GANAPAT RAI v. RAK¬ 
HAL MANDAL*, AIR (23) 1936 Pat 496, it was held 
that a sale which is void docs not require to be 
set aside and that the period of limitation appli¬ 
cable to an objection to the sa.e is that given in 
Article 181. 

(18; In ‘VENKATA SWARA ETTU NAICKER 
v. AYYAMMAL*, A I R (37) 1950 Mad 

367, the sale was conducted without pro¬ 
clamation under Order 21, Rule 66. It was 
held that the sale was invalid, that an applica¬ 
tion to set it aside would come under Section 47, 
Civil P.C., and that the period of limitation & 
that prescribed by Article 181, namely ihree years 
from the time when the right to apply accrues. 

(19) The learned Advocate for the respondent 
relied on the rulings reported in 'CHOMMARU 
MANI\ 10 T L J 299; ‘PARVATHI v. PARA- 
MESWARAN*. 24 T L J 734, 'BHAGAVATHI 
PILLAI v. SRIKANTAN NAIR*. 1949 T L R 14 
FB and ‘NILAKANTAN TAMPI v. KUNJU- 
KRISHNA PILLAI*, 1949 T C L R HI, in support 
of the position that a suit for setting aside a Court 
sale even in cases in which the sale is void 
should be brought within one year under Article 9 
of the Travancore Limitation Act. According to 
that Article a suit to set aside a sale ^ exec ^ i0 £ 
of a decree of a Civil Court by whomsoever 
brought on any ground other than that ‘he Ju g- 
ment-debtor or his family or tarwad had no^ right 
title and interest in the property s °ld should be 
instituted within one year from he date of con 
firm at ion of the sale. On the basis ofthe compre¬ 
hensive language employed in the Artiecle Iit 

Z Sun JEL.-S™ 


1962 

observed in those cases that when a Court sale 
has once taken place a party cannot ignore it and 
claim relief without seeking to set it aside within 
the period of one year prescribed by Article 9 of 
the Travancore Limitation Act. But in none ot 
these cases was the question raised whether a suit 
instituted by a party to a decree for relief on the 
ground that the Court sale is void should be 
treated as an application under Section 40 of the 
Travancore Civil Procedure Code corresponding to 
Section 47 of the Indian Civil Procedure Code. If 
the suit is treated as an application under Section 
40 (Tr C. P. C.>, it is clear that Article 9 of the 
Travancore Limitation Act will not apply to 
such an application and that the Article that will 
apply is Article 165. corresponding to Article 181 
of the Indian Limitation Act and that the plaintiff 
will have three years from the time when the 
right to apply accrues. 

( 20 ) It is admitted that the plaintiff became a 
major only on 7-9-1116. The suit was instituted 
within three years from that date. It is therefore 
within time. 

(21) The plaintiff Is, therefore, entitled to a de¬ 
claration that the Court sale in O. S. No. 2038 of 
1104 of the Nagercoil Munsiff’s Court is void and 
to restrain the 1 st defendant from recovering 
possession of the plaint property from him. It is 
represented that the 1 st defendant has already 
obtained delivery of a portion of the property. The 
appellant's learned Advocate submitted that al¬ 
though the auction-sale is void and not binding 
on the appellant he is prepared to deposit the 
auction amount In Court before he is allowed to 
obtain re-delivery of the property taken delivery 
of by the 1st defendant. We, therefore, set aside 
the decree of the lower Court and declare that 
the Court sale in O. S. No. 2038 of 1104 of the 
Nagercoil District Munsiff’s Court is void and not 
binding on the plaintiff. We also give him a de¬ 
cree for recovering possession of that portion of 
the plaint property which was taken delivery of 
by the 1 st defendant as per the Court sale in O. S. 
No 2038 of 1104. The plaintiff will however de¬ 
posit in the lower Court the auction amount in O.S. 
No. 2038 of 1104, before obtaining re-delivery of 
Uie property. In the circumstances of this case 
we direct both parties to suffer their respective 
costs both here and in the lower Court. 

tioned Tbove^^ ^ aUowed ^ 1110 manne r men- 
R G D - Appeal allowed. 
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b7 <lurin « 

nulc during coverture were with fonds advanc 
«dherchnd“:n and ** b “ ellt 

s Act o' a nW. 

S Rt .w SeS'r ” am ' - CUW ""' S 

^Duder Section 22 It Is unnecessary that the 

fttVSTS by hD ! hand lhe wife 
« In the name of the children also; even 
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if it stands in the sole name of the wife, the 
children would get a share in the same, unless 
a contrary intention was expressed in the in¬ 
strument of gift. 1947 T L J 426, Foil. 32 T L J 
66o, Dissent from. (Para 7) 

M. Madnavan Nair, for Appellants; K. Vela- 
yudhan Nair, for Respondents Nos. 1, 3 and 4 . 
Hrishikesan Nair, for Respondent No. 8 . 

Cases referred to : 

32 T L J 665 (P r 7 ) 

C47) 1947 T L J 426 (Pr 7 ) 

JUDGMENT.: Plaintiffs l to 4 are the appel- 
lants. The first plaintiff and defendants 1 to 6 
‘he children of defendants 9 and 10 . The 
9th defendant is the mother and the 10th defen¬ 
dant is the father. Plaintiffs 2 to 6 and the 8 th 
defendant are the children of fhe 1 st plaintiff and 
the 7th defendant is the daughter of 6 th defen- 
dsu l t - , T he plaintiffs - case was that themselves 
and defendants 1 to 9 were members of an un¬ 
divided lanvad, to which the plaint schedule pro¬ 
perties belonged. The plaint - A - schedule pro¬ 
perties belonged Jointly to these parties as they 
were acquired in the name of the 9 th defendant, 
who w-as (he - karnavathi - of the - tarwad - . with 
funas belonging to the 'tarwad' and ‘sub-tarwad 1 
of the parties. The plaint - B - and - C’ schedule 
properties were those acquired by the 9 th defen- 
dant m the name of her husband, the 10 th defen¬ 
dant. Thus, according to the plaintiffs, these pro¬ 
perties belonged to them and defendants 1 to 9 
ointiy Whi.e so. defendants 1 to 5 , by fraud and 
undue influence practised on defendants 9 and 10 
« « deed - Ex - 'E\ executed by them 

to s tnrf l i 10 ' rw *5* ln favour of defendants 1 
ton? to d 8 ' . Defe ? dants 9 and 10 were Incompo- 
tori such a document which was, there¬ 

fore. no,, binding on the plaintiffs or their 'tarwad - 

Dlatot U £»WM WaS filed for a declaration that the 
P h du,e properties belonged to the 

SttleSnt H l ^r ad ' - f0r S( ' ttine aside Ex. - E - - 
settlemem deed - executed by defendants 9 and 

10 in favour of defendants 1 to 5 and 8 for re- 

Dertie^ ''? n ¥ *, he P ' alnt ‘ A ’ schp dule pro- 

perties from defendants 1 to 5 and 8 and for 

toh^ a i l ° n r ° f l £ e amo,mts mentioned in the - C - 
schedule from defendants 11 and IZ G 

sui^^npto 1 !? \ ^ 9- 10 and 13 contested the 

Pfi en l dants 1 10 5 contended that their ‘tar- 
wad had become divided in 1108. that the to- 
defendant or the 8 th defendant had never been 
in management of that tarwad - that the 

properly “ d “ ?*. ZZ 

sr£ -IS d ” «-saswa 

iu were, therefore, competent to makp- arnmo-p 
ments regarding the plaint properties that f * 
fendants 9 and 10 executed levR*. 7?, at de ' 

SS 1 ni^ntit?e7to^ get^ y nelS at 

swssrsjfs £• js. *s? £ 

vathl - tiU her death. thatthe nS M /^nma. 
on partition from the main 'tamaK® 3 ! to» t&lned 

'tarwad' had no'wS tol o^r^Se T"**! 

,,,n Mr ° ra “»»'“«■» "srsTiS 
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dant was in possession of several properties be¬ 
longing to the common ‘tarwad* for maintenance, 
that the plaint properties were acquired with funds 
derived from the income of these properties and 
that the plaintiffs were entitled to the decree 
prayed for. 

( 2 ) The lower Court held that the properties 
included in Ex. F.. settlement deed, belonged ab¬ 
solutely to defendants 9 and 10 . that defendants 
9 and 10 were, therefore, competent to execute Ex. 
E, that Ex. E was not vitiated by any of the in¬ 
validating circumstances relied on by the plain¬ 
tiffs, that the income from the piaint A schedule 
properties came to only 400 Fs. a year and that 
the plaintiffs were not entitled to any relief. The 
suit was accordingly dismissed. The lower Court 
did not allow the defendants their costs of the 
suit, because, according to it, the same was not 
to be allowed in view of the close relationship 
between the plaintiffs and the defendants and oi 
the peculiar circumstances of the case. All the 
parties were, therefore, directed to suffer their 
costs. 

(3) The plaintiffs question the correctness oi 
the decree passed by* the Court below. Respon¬ 
dents 1 , 3 and 4, who were defendants 1 , 3 and 4. 
have filed a memorandum of cross-objections 
claiming their costs in the Court below. This was 
filed out of time and, so, a petition, C. M. P. 
No. 844 of 1950, had been filed to excuse the delay. 
An affidavit in support of the same had been filed 
by the 4th respondent. It was stated that he was 
laid up with dysentry from 20-4-1124 to 29-4-1124 
and that, therefore, he was unable to instruct his 
advocate. There were other respondents also, who 
had entered appearance jointly with the 4th res¬ 
pondent, and there was no reason why they did 
not take the necessary steps. The reasons given 
are unsatisfactory and, so, we do not excuse the 
delay. Besides, the lower Court had, in its judg¬ 
ment, said that, according to it, it was only just 
and equitable to direct all parties to suffer their 
costs. We do not wish to interfere with the dis¬ 
cretion thus exercised by the Court below. For 
these reasons, the delay is not excused and the 
cross-appeal is dismissed without costs. 

(4) Coming to the merits of the appeal filed by 
the plaintiff, it was conceded by the learned ad¬ 
vocate for the appellants that his clients had no 
case as regards plaint B and C schedule proper¬ 
ties. These properties stand in the name of the 
10 th defendant, the father. He was the ‘kamavan 
of a tolerably rich ‘tarwad*. The plaintiffs* case was 
that, with the help of their ‘tarwad* and ‘subtar- 
wad* income, the acquisitions mentioned in tne 
plaint B and C schedules were made by the 9 tn 
defendant in the name of the 10 th defendant. 
There is absolutely no evidence for this, 

was why the concession was made by the appei- 
lants- learned advocate. It is. therefore. heldItat 
the plaintiffs can have no case as regards piai 
B and C schedule properties. 

(5) The plaint A schedule consists of 8 1,e “ s ° 
properties. All these properties are moirtgage 
quisitions, standing In the name at tee W* 
fendant. Item 1 in ‘he pl^nt A schedule was 
acquired in the name of the 9th def e n ° ant ^ 0 ^ 
assignment of mortgage. Ex. 1. dated 14 7 urn. 
Is the document for the same. Items S 

also acquired in her name, on 17-10-1094,. by taking 
a mortgage Ex A, for 8700 'fanams. Items 2 to 
4 on mortgage In tte ,oameo ttm 

wTJSS mort- 
gage; and the 9 th defendant executed a release' of 
ner one half right over those properties m fa\oui 
of p. w. 3. P. W. 3 gifted his right over these 
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properties to his wife and children and, for the 
money due to the 9th defendant under the release, 
a sub-mortgage (Ex. D» was executed by p. \v. 3 
and lus wile and children on 1^-4-1109, in the name 
of the 9th defendant. Thus, the right of the 9 ih 
defendant over items 2 to 4, when Ex. E was exe¬ 
cuted in 1110, was obtained by her in 1087. It had 
not been shown in this case that the 9th defen¬ 
dant had any independent source of income for 
these acquisitions. 

The presumption, in the case of Mammakkatha- 
yees, was that acquisitions mad by a female dur¬ 
ing coverture were with funds advanced by the 
husband for the benefit of herself and her child - 1 
ven. This was recognised in S. 41 of the Nair' 
Act, II ( 2 ) of 1100 . It laid down that property, 
acquired by gift or bequest from the father or 
husband before Act I ( 1 ) of 1088 came into force, 
shall, in the absence of evidence to the contrary, 
be treated as the 'tarwad* property of the donees 
or devisees and of their ‘thayvashi*. There could, 
therefore, be no doubt that the mortgage right 
held by the 9th defendant over items 2 to 4 under 
Ex. B belonged to herself and her ‘thayazhi*. This 
right has now been merged in the sub-mortgage, 
Ex. D, over the whole of items 2 to 4. The plain¬ 
tiffs are members of her ‘thayvazhi’ and, so, with¬ 
out their consent she was incompetent to make 
any arrangement regarding those properties. Ex. E 
is, therefore declared to belong to the ‘sub-tarwad’ 
of plaintiffs and defendants 1 to 9. 

( 6 ) Plaint A schedule item No. 1 was outstand¬ 
ing on mortgage from the ‘jenmi’s tarwad'. That, 
mortgage right was obtained on assignment in 
the 9th defendant’s name, on 14-7-1094, under 
Ex. I. The consideration paid for this document, 
was 1750 'fanams'. It was mentioned in that 
document that the acquisition was made with 
funds given by her husband for her maintenance 
and use. The intention of the husband, though 
the husband is not a party to Ex. I, was expressed 
in the document itself and It was significant to 
see that the first plaintiff’s husband (P. W. 4) was 
an attestor to the same. It has to be taken that 
this acquisition was intended for the exclusive 
use of the 9 th defendant and that she was com¬ 
petent to deal with the same in any manner which 
Ked her The plaintiffs have, therefore, not 
made outa case to establish their claim over 
Sint A schedule item No. 1 and the decree of 
the Court below is correct on this point. 

( 7 ) Ex A. dated 17-10-1094, is the mortgage 
taken in' the name of the 9th defendant for plaint 
A schedule items 5 to 8 for 8700 fanams. The 
Court below held that, since this was an acquisi¬ 
tion after Act I (1) of 1088. the acquisition was 
to enure to the benefit of the 9th defendant and 
her children, unless the contrary intention was 
expressed by the 10 th defendant who was held to 
have advanced the necessary funds for acquiring 
these properties. Since 

also a party to Ex. E and as he had filed a written 
statement raising a contention, that the q 
tion was for the benefit of htaself and the 9th 
defendant, the lower Court assumed that the 
tention of the acquirer was clear and mat ine 
defendant alone was entitled to the p 

Ex. E is a document that has come info exis_ 

tence sixteen years a ^ r «?tRewritten 
is sought to be set aside in on iy be in 

statement of the 10 th dcfendantc^W on ^ 

accordance with what w “ ™! w g U id not be evi- 
so that these two circumstances vrouw wbo ^ 

denc« for the totent'on acqu isition 

vanced the money at the time oi when 
made in 1094. We saw, m Ex. x, u 
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money was to go for the exclusive benefit of the 
9th defendant, words indicating the expression of 
that intention were incorporated in that document 
itself. No such intention is seen expressed in Ex. 
A. Out of this consideration of 8700 ‘fanams’, it 
was stated that, Tanams* 2000 haa been paid out 
of amounts given by the 10th defendant to the 
9th defendant as gift. The lower Court drew the 
presumption that the balance consideration must 
also have proceeded from the 10th defendant, who 
was the ‘karnavan* of a tolerably rich ‘tarwad’. 
Accepting the findings, which are not objected to 
by the respondents, it has to be held that the gift 
of the funds for Ex. A by the 10th defendant to 
his wife, the 9th defendant for taking Ex. A will 
enure to the benefit of the 9th defendant and her 
children. » 

Section 22 of Act XI (11) of 1100 provides for 
the evolution of such properties. It is mentioned 
there that the property acquired by gift by wife 
from the husband shall, unless a contrary inten¬ 
tion Is expressed in the instrument of gift, belong 
to the wife and each of the children in equal 
shares. It is unnecessary that the gift is to be in 
the name of the children also. Even if it stood 
in the sole name of the wife, the children would 
get a share in the same, unless a contrary inten¬ 
tion was expressed in the instrument of gift. In 
I this case there was no such document. The con¬ 
sideration alone proceeded from the father 

A wrong interpretation was put on this section 
in the case ‘SREEDHARAN MOOTHATH v VE- 
LAYUDHAN PILLAI’, 32 TLJ 665. It was held 
there that, where an acquisition stood in the name 
of the wife or widow, or wher e she alone was 
named in the instrument of gift, i* must be taken 
unless a contrary intention was shown, that she 
alone was intended to take the property, if this 
is accepted, it will be contrary to the provision in 
S. 22 which has laid down that the properties ac¬ 
quired under the circumstances mentioned in that 
section, will, in the absence of a contrary inten¬ 
tion expressed in tne instrument ol gift or be¬ 
quest, belong to the wife and each of the children 
“J^ ual ^ ares - The filing in 32 TLJ, however, . 

Oration before a Full Bench of 
High Court in ‘RAMAKRISHNA PILLAI v. 
GODRI PILLA AMMA’, 1947 TLJ 426. It was 

1100 milt w! b i 0th ^ Nair Act5 of *088 and 
1100 expressly declared that, in the case of a gift 

by a husband or father to a wife or child nr to 

a 2 ? ff 1 ?. Chi,d ’ cffect of the ^ft would £e 
a . n favour °* the wife and the subsisting 
children as tenants in common, unE a contrar? 

DHAN PH i " M S 0THATH v. VELAYU- 

ovmSed ’ gly declded “d must be 

*2 S& SEStAiTSZ3 

srs?* ? 

•s* a w saw? iS 

ssS “Ss? ~ 

first plaintiff would be entitled to a* 1.w® 
in the mortgage right under Ex A 
!*** {fcM the first plainUff aion^th^he 
acquisition and, without her consent, defendants 9 
und 10 would not be competent to do anything 
gainst the first plaintiff^ toterSt 
^re ore mvaUd to the extent of the first platn- 
ttfl s l/8th share in the plaint A Sch. items 5 to 8. 


<8> Tlie result would be to dismiss the appeal 
ns regards all the plaint schedule properties ‘ >;. 
eept A schedule items 2 to 3. Ex. E is, there 
set aside to the extent of the first plainuff’s 1 S“.l 
share in the plaint A schedule items 2 to 8. Since 
A schedule items 2 to 4 are held to belong ro the 
'sub-tarwad' of the plaintiffs and defendants 1 to 
9 and as there has been no partition of these pro¬ 
perties with the consent of all the members of 
this 'tarwad*. Ex. E has to be set aside as regards 
items 2 to 4. The plaintiffs claimed all the pro¬ 
perties a* belonging to the ‘sub-tarwad* and this 
contention was not made out by them except as 
regards items 2 to 4 in the plaint A schedule. The 
decree of the lower Court, will, therefore, stand 
modified as follows: 

(9i The first plaintiff is allowed to get plaint 
A schedule Items 5 to 8 divided into eight- shares 
and to get one share out of the same. Ex. E is set 
aside as regards plaint A schedule items 2 to 4 and 
the plaintiffs are allowed to recover possession of 
these properties on behaif of iheir 'sub-tarwads* liii 
those properties are divided in accordance with 
law. The first plaintiff will get mesne profits ior 
her 1 /8th share in the plaint A schedule items 5 
to 8, from the date of suit, from defendants 1 to 5 
ana 8. Similarly, the plaintiffs as a whole will 
get mesne profits from -plaint A schedule items 2 
to 4, from the date of suit, from the above named 
parties. Since there is no evidence to record a 
finding as to the ‘quantum' of mesne profits oi 
these properties, the same is allowed to be settled 
in execution. Since both sides were raising un¬ 
tenable contentions relating to at least a portion 
of the plaint claim, they are directed to suffer 
their costs in this Court. The order relating to 
costs in the lower Couit will stand. 

VJLB. Decree modified. 


A. I. R. 1952 Travancore-Cochin 143 

KOSHI AND GOVINDA PILLAI, JJ. 

Punchiri Boat Service Ltd., Appellant v. 
Abraham, Respondent. 

A. S. No. 527 of 1123(T) t D/- 30-7-1951. 

(a) Tort — Negligence — Collisions in 
Canals. 

The principles regarding collision at sea can 
be applied to collisions In backwaters and 
canals. Every vessel is to observe the regula¬ 
tions and rales prescribed therefor. It is always 
a positive duty on the part of the boat-men to 

~ e ™i he ^^tions, and a departnre from 
the same can only be justified by necessity! 
Non-observance of the regulations is ‘prima 

ih« e H«^i teenc S’ nnless lt 030 be shown that 
the departure from the regulation either did 

not in fact, wholly or in part, cause the colli- 
slon. 

Where the boat had no bright light, as pro¬ 
vided for in Rule 41, framed by the Govern¬ 
ment under the Public Canals and Public Fer¬ 
ries Act, the boat was being driven by mecha- 
wcal contrivance; It was also going up-stream: 
there was a heavy “vallom" going down-stream 
and Its progress was being controlled by the 
manual labour of two pole-men in it: 

‘Held’ that of the two sets of vessels, It was 
JJ 08 ? 1 '’*® only tor the boat to check effectively 
its further progress, to regulate the speed of the 

w P ™£ rcss ’ and awiUoB, and tS stop (he 

^ °^ anoe “ vre 4 the 88,116 to avoid the colli¬ 
sion. The accident was thus due to the cnlp- 
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able negligence of those in charge of the motor 
boat. (Paras 12, 13, 13a) 

(b) Civil P. C. (1908), O. 20, R. 4 — Nauti¬ 
cal points — Advice of assessors. 

Although, in nautical points the Court is as¬ 
sisted by advice of nautical assessors, the 
Court is not bound to take such advice tendered 
by the Assessors. The Court has to make up 
its own mind on questions of nautical skill and 
seamanship with reference to the evidence ad¬ 
duced in each case. (The views expressed by 
the Canal Officers without taking into account 
the several aspects of the case, or without tak¬ 
ing statements of independent witnesses, held 
could not be accepted). (Para 13a) 

Anno: C. P. C., O. 20. R. 4 N. 5. 

T. K. Joseph, for Appellant; K. T. Thomas 
and K. M. Joseph, for Respondent. 

GOVINDA PILLAI J.: The defendant is the ap¬ 
pellant. The plaintiff is the Manager oi the Gene¬ 
ral Shipping and Forwarding Service, Matum- 
cherry, Cochin. He had been entrusted by the 
Punaiur Paper Mills with the work of transport¬ 
ing 64 barrels oi caustic-soda from Cochin to Pul- 
likkadavu landings at Quilon. On 23-12-1944, he 
had engaged a , kettuvaliom\ belonging to P. W. 2 
in this case, tor this purpose and had loaded all 
the barrels in it. Each barrel contained 661 
pounds oi caustic-soda. A few days afterwards, 
that is on 13-5-1120, this ’vallom’ was in the Cha- 
vara canal going southwards. Between 9 and 10 
P. M. on that day a motor boat, Madby by name, 
belonging to the defendant-company, was proceed¬ 
ing northwards to Kottayam from Quilon along 
the same canal. It hit the ‘Vallom’ and, as a 
result of the same, the vallom was split and it 
sank with its cargo. 

(la) According to the plaintiff, the said colli¬ 
sion was due to the culpable negligence of the 
scrang of the boat, Madhy, and because of the 
non-observance of the rules of navigation. The 
64 barrels of caustic-soda, which sank in the canal, 


at the time of loading or after they were salvaged. 
It, however, admitted that there was a collision of 
the motor boat and with the ’KettuvaUom’ in the 
Chavara canal at the time and place mentioned in 
the plaint. But it maintained that the collision 
was entirely due to the culpable negligence, rash¬ 
ness and recklessness of the persons who were 
poling the ’kettuvallom*. Besides, the ‘vallom’ 
was not keeping to its side of'the canal, whereas, 
the Madhy boat was going in the usual course and 
keeping its side through the canal with due care. 

(lc) The serang was observing all the rules of 
navigation with diligence. The cost of salvaging 
claimed by the plaintiff, was fabulously excessive 
and the utmost that was required for that purpose 
was only Rs. 100/-. It was contended that the plain¬ 
tiff was, in any way, not entitled to cost of fur¬ 
ther transport of cargo from Chavara to Quilon. 
It was mentioned by the defendant that the loss 
in weight of the caustic-soda could have been con¬ 
trolled, if prompt action had been taken by the 
plaintiff or the pole-men to salvage the cargo. At 
any rate, the damages claimed were remote and, 
in any event, excessive. The defendant was not 
liable, in fact or in law. for any of the damages 
claimed by the plaintiff. The defendant had 
never given any hope to the plaintiff to pay any 
loss or damages to the plaintiff. From the very 
first, the defendant was denying any liability on 
account of the alleged damage caused, and had 
asserted that the ‘vallom’ ran into the boat owing 
to the active fault and culpable negligence of the 
men in charge of the ‘vallom’. The plaintiff's 
notice through the advocate was replied showing 
the actual state of affairs. The plaintiff had no 
cause of action against the defendant, whereas, 
there had been considerable damage and incon¬ 
venience to the defendant on account of the ‘vol- 
lom* running into the motor boat and freaking its 
planks and thereby delaying the boat service. The 
plaintiff was, therefore, not entitled to claim any 
damages. 

(2) The Court below found that the accident 
was caused by the negligence of the serang and 


were salvaged by the plaintiff and given delivery . ma ster of the defendant’s boat. Madhy, and by 
•it. Pullikkadavu landings, to which they were their violation of the Navigation rules, # that tne 


at the Pullikkadavu-- k A t ut 

due, at a cost of I. Rs. 1197-14-0. The total weight 
of the 64 barrels was 43.072 pounds which, on a<> 
count of the sinking of the • vallom, was found 
reduced to 37,439 pounds when weighed at the 
railway station in Quilon. Thus, the shortage 
caused in the caustic-soda on account of the col¬ 
lision was 5,633 pounds, the pace of.^h came 
to I Rs 1278-4-0. According to the plaintins 
estimate, therefore, the net loss came to L Rs. 
2476 - 2-0 and the suit was filed claiming the same 
as damages, on account of the said collision. The 
nlaintiff further, stated that the defendant-com¬ 
pany was informed of all these facts by him then 

and there. , , . 

(lb) The defendant was only giving hopes to 
the Plaintiff that the lass would be made good. 
But as there was no compliance with the demand 

FZSZ-SSSSi KS 

the plaint on account of loss in we. 0 ht of 
Sf'examined^ that "the g^Pagr 

his claim to that amount. The defendant in 
written statement, sti ted that It was not aware 
of the terms and conditions under which the 
plaintiff was engaged by the Punaiur Paper Mins 
or of the contents and the weight of the barrels 


barrels were salvaged without unnecessary delay, 
that the costs of salvage and further transporta¬ 
tion charges claimed In the plaint were unduly ex¬ 
cessive. that tne plaintiff was entitled to the actual 
costs which could be estimated at Rs. 604/-. that 
there was reduction in weight of the caustic-soda 
on account of the accident to the extent of 2 and 
odd tons, that the amount which the plaintiff was 
obliged to make good to the Punaiur Paper Mius 
came to Rs. 1064-7-2. that the plaintiff was en¬ 
titled to get the same from the defendant, and 
that the plaintiff was entitled to a decree for Rs. 
1668 - 7-8 together with proportionate costs ana in¬ 
terest at 6 per cent per annum from the date or 
suit to the date of decree and at 4 per cent pe 
annum on the principal amount and costs from 
the date of decree. 

(3) In appeal, the defendant ( P ]estl ° n ?f. JJ U .Hi? 
findings of the lower Court and submitted that 
the defendant was In no way liable f oj! the atr 
mages awarded by the Court below. The P^n 
tiff has filed a cross-appeal claiming ^ 5^ 
more on account of the costs of salvage dlsallowea 

by the lower Court. 

(4) The most important question for considera¬ 
tion is whether the collision of the boat. Mad £ 
and the 'kettuvallom- poled by P. W. Wjdue» 
the negligence of the employees of rn°.o r he . 
or to that of the pole-men In the v * llom v. h n0 

the collision was accidental for which no 
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party could be blamed. The plaintiff had examin¬ 
ed P. Ws. 2 to 6 and 9 to prove the negligence of 
the employees of the motor boat. The defendant 
had examined D.Ws. 4 to 6 to show that the negli¬ 
gence was more on the part of the pole-man of 
the ‘vaUom* than that of the employees of the 
motor boat. It would appear that after the acci¬ 
dent there had been an enquiry conducted by the 
Canal Officers, under the Public Canals and'Pub¬ 
lic Ferries Act, VI of 1096, and the Rules framed 
(hereunder, and they had corne to certain conclu¬ 
sions of which we are not very much concerned. 
Li this case, we ar e to depend on the evidence ad¬ 
duced here, though the statements recorded by the 
Canal Officer could have been used either to con¬ 
tradict or to corroborate those deponents who 
were examined in this case. Apart from this, we 
are not concerned with the report submitted by 
the Canal Officers to their superiors or of the 
orders passed by the Executive Engineer or the 
• Chief Engineer. 


(5) The appellant’s learned Advocate had stat¬ 
ed that the details of the alleged negligence of 
th e employees of the motor boat had not been 
given in the plaint and that, when the plaintiff 
was examined as P. w. 1, his only case was that 
the accident was due to the over-speed of the 
motor boat. In the plaint, paragraph 3. the plain- 
tiff had stated that the collision was due to the 
^Pf ble negligence of the serang of the boat. 
^ ad , ly \ and ' hat tbe ru'es of navigation were also 
™* at f d . by tbe snid Serang. The defendant de- 
med this and made a counter allegation that the 
coUision was due to the culpable negligence of the 
pole-men of the /vallom'. The defendant could 
f„ a r e > ' t was thought necessary, asked for de¬ 
tails of these allegations. That was not done and. 

S2., thes S ger ! era ' “negations the parties went to 
trial and each side attempted to prove its case by 
examining independent witnesses. 


_. ( f a) . act t of negligence relied on by t 
P“« erC i ha , 1 the motor boat was g^ne at 
a . ° nS the cana1 ’ that k. a t a si>e 

higher than that allowed by the rules fram 

the de boat C hZ? nVth 8, mentioned above > a nd‘tl 
Dot tbe necessary head-light or t 

£ m *; eciuired by the said rules. The 

s& r-SiSi x SPi ■; 

evidence adduced in the case. P d 1 

(6) The canal, at the dIbpp „„ ... . 

the motor boat on its righ^side ^r^w W * 
from the front portion. The planks*^? » f £ et 
boat. 1 foot 8 inches had bZT of ‘i 16 mot 
collision. The front right side of th ma Pn by tt 
split, thereby loosening tlS W 

suited In the sinking of the •££’ 1 

go. The ‘vallom’ contained 64 S-eu , ^ 

soda weighing more than 18 tons Thf mnt^ 
was one licensed to carrv i be motor bo 

are facts 

Pr ° V ? d beyond doubt ^hat thJre 
1952 Tra..Co./19 & 20 


at that spot. On account of the tide the 
current of the canal was towards the south. ’ 

(6a> In iront of these two ‘valloms’ and about 
50 feet away, there were two other ‘valloms’ lying 
stationary. These were on the eastern side of 
the canal, that is. on the side of the canal which 
the moving ‘valloms’ were to take. The two 
stationary ‘valloms’ contained controlled food 
siuffs and they were under the care of a police 
constable in it. Practically opposite to these sta¬ 
tionary 'valloms' was a landing place of Messrs. 
Hopkin & Wiliams, Limited, which had its factory 
to the west of that landing place. A ‘vallom’ con¬ 
taining sand was being unloaded at that landing 
place and F.W. 4 was supervising the same, p.w 5 
was a lady living on the eastern side of the canal, 
just near the place of the accident, with these 
facts, the evidence adduced In the case and the 
law governing such collisions would be examined 
to see whether anyone was responsible for the ac¬ 
cident or whether it was only an accident for 
which no party could be blamed. 


(7* In the 9th edition, by Gibb, of "Marsden’s 
Collisions at Sea." negligence is defined thus at 
page 3: 


"Negligence, in a legal sense, is a negative rather 
than a positive term, and is not susceptible of 
precise definition of universal application. The 
ideas of negligence and duly are strictly cor¬ 
relative. There is no such tiling as negligence 
in the abstract, for negligence is simply the 
neglect of some care, which we are bound by 
law to exercise. What it is may perhaps best 
be expressed as ’doing something which ought 
either to be done in a different way or not at 
all or omitting to do something which ought to 
be done'. In collision cases the negligence relied 
on is generally a failure to exercise the skill 
care and nerve which ar e ordinarily to be found 
in a competent seaman, or a breach of regulation 
either international or local, governing naviga¬ 
tion or equipment, or more rarely the inefficient 
or defective condition of the vessel - or her equip¬ 
ment ‘We are not to expect extraordinary skill 
or extraordinary diligence, but that degree or 
skill, and that degree of diligence, which is 
generally to b c found in persons who discharge 
their duty’ .•» 6 


ua. xne principles mentioned therein could be 
applied to collisions in backwaters and canals 

5^Hh2f e li « 0bserve ,he "Wlatlons and rules 
^ h f crefor - Jo what extent the breach 
bbe regulations will constitute negligence Is des¬ 
cribed at page 5 of the said book as follows: 

"As wili be seen hereafter it is a positive duty 
obs f n ’ e ^ he ,regulations, and a departure from 
them is only Justified by necessity. Non-observ- 

pri, JL a facie * ne sUgence, therefore it 
would seem that unless it can be clearly shown 

!£r from the regulation either 

aid not in fact wholly or in part cause the col¬ 
lision, or was in fact right under the circum¬ 
stances, non-observance will involve blame In 
order to avoid blame under the old law it had 
to be proved that a breach could not possibly 
h rJ 01 ? ribUted ** collision; now. it iTsub- 
mitted it must be proved affirmatively that it 
did not cause or contribute to the collision.’’ 

(7b) At page 9 of the same book, the principles 
to^gulde a vessel to avoid a collision £e £S5 




precautions until,he”"STmoii^TrVtS 
'"S t0 hfing able to "shave" clear'of the othe 
If by doing so she frightens the other toto tJ 
ing a wrong step, and a collision occurs, she w 
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be responsible for the entire loss. By a prompt 
compliance with the regulations, where a vessel 
is required to alter her course to avoid another, 
she apprises the latter of her ability and inten¬ 
tion to comply with the regulations; whereas by 
delaying to take the required step, she may 
lead the other vessel to suppose that she is un¬ 
able to comply with them, and cause her to take 
a step which may make a collision inevitable. 
Where a ship, in order to show that she is free 
from blame, is required to prove that she altered 
her course at the proper tune, it is not enough 
for her to show that her helm was altered at 
that time: she must prove that she answered 
her helm in time." 

(8> Coupled with these principles, the burden of 
proof in collision cases has also to be taken into 
account. Paragraphs 1065 and 1066 of Halsbury's 
Laws of England, Volume 30. Second edition, deals 
with the rules relating to proof of negligence in 
collision cases. Those paragraphs could be quoted 
with advantage. 

"1065. The burden of proof, in the case of col¬ 
lision between two vessels, usually at first rests 
on the plaintiff, even if the defendant has 
broken a collision regulation, or even if the de¬ 
fendant alleges inevitable accident or admits 
that he is partly in fault. Where the evidence 
on both sides is nicely balanced and conflicting, 
the Court will be guided by the probabilities of 
the cases set up, and the reasonable way is to 
analyse the facts so as to ascertain what is the 
principal subject of inquiry on which the case 
hinges and endeavour to arrive at a satisfactory 
conclusion as to the testimony upon that. But 
the plaintiff cannot succeed if the case is left 
in doubt', and it is for him to give preponderat¬ 
in'' evidence. By proving certain circumstances 
the plaintiff may shift the burden of proof on 
to the defendant. Thus, where a vessel under 
way in daylight and clear weather runs down a 
-vessel at anchor, the burden, when those facts 
are admitted or proved, is on the owners of the 
vessel under way to prove they were not in fault. 
In a similar case at night, the owner of the 
vessel at anchor establishes a ‘prima facie 1 case 
when he has shown that his vessel had a proper 
light. It is "prima facie 1 evidence of negligence 
for a vessel to drag her anchor and for a barge 
to a sink and get into such a position that a 
steamer alongside of her sits on her. The defen¬ 
dant In a collision case is usually bound to prove 
those facts which are peculiarly or exclusively 

within his knowledge. , . . 

"1065 The Court generally follows ascertains 
lines in drawing conclusions as to testimony 
collision cases. When the certain hcts oU 
case, such as weather, description of 
courses, time, and place, which are a 
indisputably proved, are ascertalnecL the dou 
ful facts are to be fitted .nw.ththemasfar as 
possible. It is a rule in coupon cases ™ dQ _ 
attribute perjury. If it JE Court 

ing so. Although in.naut.calix.ms tne 

Is assisted by the opinion and advice d ^ 
cal assessors, whose duty!tis to own 

matters of nautical experience ^ (he 
knowledge, the Court is not b * must make 

'aSns Of nautical skill 

T B^t'mind these principles, the evi¬ 
dence in this case has to be considered. 

(10) (After discussing evidence »s 
Proceeded.) Thus the evidence, let in by both » 
would show that the boat-men had seen the vai 
loins* at least some time before the collision. The 


evidence of these witnesses would also show that 
the boat had no bright light, as provided for in 
R. 41. framed by the Government, under the Pub¬ 
lic Canals and Public Ferries Act. There should 
be a white light, so constructed as to show an un¬ 
broken light over an arc of 20 points of the com¬ 
pass or 225 degrees from 2 points abaft the beam 
on the one side ahead to two points abaft the 
beam on the other. This light is to be carried 
forward of, and at a higher level than the coloured 
lights, provided under (a) and (b) of R. 41. Though 
P. W. 9 would say that there was this bright light 
in the boat, the other evidence was to the effect 
that there were only red and green lights and a 
hurricane light in the engine-room. It was clear 
beyond any doubt that there was not this bright 
light in the boat. P. W. 9. the Boat-master, had 
stated that he was sitting near the Serang at the 
time of the accident. He was watching the front 
side and he stated that he saw the 'vallom', which 
was hit and sunk, only when it was ten or fifteen 
feet away from the boat. 

(10-a) He had admitted that the bright 
light, when on, would bring to the vision 
all objects fifty feet away from the boat. 
If that was so, there was no reason for his not 
seeing the vallom', at such a distance. But he 
saw it only when it was fifteen feet away from the 
boat. Thus, there was a breach of one of the 
rules governing navigation in canals. If the 
boat-men had seen the ‘valloms’ at about 50 feet 
away from it, there would have been every oppor¬ 
tunity for the boat-men to take necessary pre¬ 
cautions to avoid the accident. P.W. 9 had stated 
that at the time of the collision the brake had 
been applied to the motor boat; but that it had 
stopped only after going fifteen feet forward. From 
his evidence it was, therefore, possible to infer 
that if brakes were applied the boat would stop 
fifteen feet away. 

(10-b) In this case what wc have to consider is 
the relative possibility of the two vessels lo con¬ 
trol their speed to avoid the collision. The boat 
was being driven by mechanical contrivance It 
was also going upstream. *or tte current in the 
canal at that time was towards lh< L y ° athl JT 
was a heavy 'vallom 1 going down-stream and its 
,* c hpinc controlled by the manual 

Eg* S Kr 

me vallon^' in front, fifty feet away, he would 
not have been Justified in delaying lo take Pre¬ 
cautions until the last moment, or in trusting to 
being able to 'shave 1 clear off the 'valloms.- 

(11) Under Rule 73, governing the vessels in ah 
public canals other than open back-waters, the 
speed of a steam vessel was not to exceed four 
miles an hour between sun-rise and sun-set and 
three miles an hour between sun-set and sim-r^ 
The evidence -on the plaintiffs side in e 
showed that the boat was coming at a very n gn 
SSd P W. 2 would say that it was coming 
northwards' like a mad elephant. Jhe other 
npW c p\vs 3 to 6, would also suppoit ~ 
P.W. 6 staled that the boatwasbeingtaken along 
The canal at the med it. had in the o*n . to* 
waters. The evidence woutd jndlcate wm ^ 
boat was being driven at a speed hUieiJiedefen- 
sanctioned by law. D.W. >\ad stated that 

ss s ss — c 
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If it came at the slow speed of three miles an hour. 
But it would not be so if it came at a high speed. 

(11-a) It could not be forgotten that the 'vallom* 
in question had in it 64 barrels of caustic-soda, 
weighing over 18 tons. The boat was pushing for¬ 
ward this heavy 'vallom' after the impact and that 
would show that the boat must have been pro¬ 
ceeding, before the accident, at a rather high 
speed. DAVs. 4 and 5 had also stated that, after 
the impact, the ont portion of the ‘vallom’ got 
entangled with the boat and this resulted in the 
4 vallom' being pushed forwar in the direction of 
the boat. Thus, the evidence of the defence wit¬ 
nesses would show that the speed, at which the 
boat was travelling efore the accident, was much 
more than the sanctioned rate. This is certainly 
a case of extreme negligence on the part of those 
responsible in driving the boat. 


(12) All the witnesses for the plaintiff and the 
defendant agreed that there was a close “shaving” 
of the boat with P.W. 3*s 'vallom/ Though the 
'vallom*, which sank, was coming immediately be¬ 
hind that 'vallom*, It must have been coming at 
some distance. Some of the witnesses said that 
it was not less than fifteen feet behind the first 
‘vallom.’ The plaintiff's witnesses would say that 
the pole-men in the 'valloms* as well as the pedes¬ 
trians on either bank of the canal had called out 
to the boat-men to stop and proceed more by 
the western side. D.Ws. 4 to 6 also admitted 
that at least the pole-men cried out to the boat¬ 
men to proceed slowly. Thus, there was the in¬ 
dication that those who controlled the boat had 
notice of approach of the two ‘valloms* sufficiently 
before the impact. As mentioned already, it was 
earlier for the boat-men coming up-stream, with 
mechanical controls, to regulate the speed of the 
boat progress, and direction, and to stop the boat 
or manoeuvre the same to avoid the collision. 
The evidence, already indicated, would show that 
any serious attempt was not made by the boat¬ 
men to avoid the collision. 


(13) It was, therefore, clear that the boat-men 
had not done everything, which they ought to 
have done, to avoid the collision. They had also 
failed to exercise the skill, care and nerve, which 
were ordinarily expected of a competent driver 
of a motor boat. They had also committed a 
, of s regulations in not having the 
top light and in taking the boat at a 
speed higher than that sanctioned by law. It is 
always a positive duty on the part of the boat- 

fVom ? h p ^ e the re *y ,atl0 “. an d a departure 
l r ° T . only be Justified by neces- 

Ifp'rrA at Page 5 ln Marsden ’S book, 

referred to already, non-observance of the re¬ 
gulations is ‘prima facie? negligence, unless It 
can be shown that the departure from the re¬ 
gulation either did not ln fact, whollyor Impart 
cause the collision. It was shown already that 
the non-observance of the regulation that is bv 
not keeping the top light and by taking the 

coUlslon 1 in SPm1 ’ a direct cause of 1116 

collision inthts case. The evidence adduced by 

the plaintiff is corroborated by certain clrcum- 

stanc« mentioned by the defence witnesses and 

that has already been referred to, 

(13-a) The evidence in this case as well as the 
said circumstances would show that the awl! 
dent was because of the culpable negligent of 
those continuing the boat. The defiant had 
produced certain records, prepared by the Canal 
Officers, where there was a finding that the boat 
men were not negligent. Those reports by them¬ 
selves could not render substantive evldfence 

0a 2? 1 0fflcer3 ha <* not witnessed the occur¬ 
rence. They mentioned in their reporta only 


certain inferences which thev made after seeing 
the vessels some time afterwards. It was amply 
Clear that these reports had not taken Into 
account the facts and circumstances mentioned 
above. Although, in nautical points the Court 
is assisted by advice of nautical assessors, th' 
Court is not bound to take such advice tendered 
by the assessors. The Court has to make up its 
own mind on questions of nautical skill and sea¬ 
manship with reference to the evidence adduced 
in each case. The view expressed by the Canal 
Officers, without taking into account the several 
aspects of the case, or without taking statements 
of independent witnesses, would not therefore 
be accepted. We. therefore, agree with the Court 
below in holding that the accident in question 
was due to the culpable negligence of those in 
charge of the motor boat, belonging to the de¬ 
fendant company. 

(14) This will lead to the next question, whe¬ 
ther the plaintiff had sustained any damage, and, 
if so, whether the same was recoverable from 
the defendant. The plaintiff claimed the damages 
under two heads, namely, compensation for the 
loss in weight of caustic-soda, consequent on some 
of the barrels getting damaged by immersion in 
water, and the cost of salvaging the articles in 
the ‘vallom.* These, if proved, are only approxi¬ 
mate items of damage, so that the plaintiff will 
be entitled to get necessary compensation. In 
the plaint it had been stated that there was a 
shortage of weight when these barrels were 
weighed in Quilon, to the extent of 5633 pounds, 
the cost of which came to Rs. 1,278-4-0. Ex. D 
is the statement showing the weight of the 64 
barrels after they were salvaged from water. The 
total weight of caustic-soda m the barrels, at the 
time when they were loaded in the ‘vallom*, was 
18 tons 17 cwts. 80 pounds. This figure was taken 
from the advice list obtained by the Punalur 
Paper Mills from the Imperial Chemicals. Ex. C 
would show that. If these figures were correct, 
then certainly damage had been caused to the 
articles in the ‘vallom.* 

(14-a) Though ln the plaint It had been slated 
that the compensation on this account came to 
Rs. 1,278-4-0, it was stated by the plaintiff as 
P.W. 1 that he would be satisfied with 
Rs. 1,064-7-2 as this latter amount alone was 
claimed by the Punalur Paper Mills. The appel¬ 
lant's learned-Advocate had argued that the evi- 
dence reiatlng to the shortage in caustic-soda 
after the accident was not acceptable. Ex. A is 
the boat-note given by P.W. 2 to the plaintiff at 
Cochin when the barrels were loaded In the 
'vallom.' That does not give any weight. The 
suggestion was that the barrels might have been 
tampered with on the way and the caustic-soda 
pilfered, so that the immersion of the barrels In 
water might not be a cause for the decrease In 
weight. No such case had been put forward In 
the written statement and it would appear that 
the case proceeded to trial on the assumption 
that the quantity mentioned by the plaintiff was 
the actual quantity lost on account of the acct- 
dent. 


s true that the defendant had put 
the plaintiff to prove the same. The plaintiff 
had sworn to these facts and there was no reason 

fcrinM”* 1 his verslon - The Question of pH- 
fering on the way was never a case put forward 

stls. ■a.-a 
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accident. The lower Court found that the actual 
cost came to Rs. 1.064-7-2, and we accept the 
same. 


(15) The next item claimed was a sum of 
Rs. 1,197-14-0, on account of the costs for salva¬ 
ging the barrels and for transporting the same 
to Quilon. The learned Judge was of opinion 
that this claim was excessive. To take out 64 
barrels, each containing approximately 661 pounds 
of caustic-soda, a sum of Rs. 384 had been 
claimed. Over and above the said sum of Rs. 384/- 
th e plaintiff had claimed also Rs. 112/- on ac¬ 
count of money given to P.VV. 7. who supervised 
the salvugmg. This was exorbitant. The full de¬ 
tails of these had not bem given by the plaintiff. 
A peredu' account, Ex E, had been filed in Court 
rather late. Exs. K and L. which were also re¬ 
ceipts for payments made to persons on this 
account, were produced in Court very late. In 
the absence of any better evidence, the Court 
be.ow allowed Rs. 300/- on his account. A sum 
of Rs. 120/- had also been allowed as the charges 
for transporting the barrels from Chavara to 
Quilon and Rs. 64/- for loading the valloms en¬ 
gaged at Chavara. Another sum of Rs. 120/- to¬ 
wards miscellaneous expenses had also been 
allowed by the learned Judge. 

(15-a) It was true that there was not much 
material before the lower Court for arriving at 
the several figures mentioned in its judgment. 
But it was beyond doubt that the plaintiff had to 
incur additional expenses to salvage the barrels 
and to transport the same to Quilon. In the cir¬ 
cumstances of this case we would take that the 
estimate given by the learned Judge was reason¬ 
able We would, therefore, allow that amount 
alone to the plaintiff. The plaintiff's cross-appeal, 
claiming the disallowed amount, has therefore to 
be dismissed. 

( 16 ) in the result we confirm the decree of the 
Court below and dismiss the appeal and cross¬ 


appeal with costs. 
D.H. 


Appeal dismissed. 
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Narayanan Namboodiri, Appellant v. Raman 
Namboodiripad, Respondent. , , n 

Second Appeal No. 308 of 1124. D/- 17-2-aO. 

(a) Civil P. C. (1908). Ss. 100-101 — . Ser ^ 1 i : ? 
grant - Grant whether for future service and 
whether grantee’s family is exUiJ c . cha n en g- 
questions of fact - Finding cannot be challeng 

ed in second appeal. .. N .. 

Anno : Civil P. C.. Ss. 100-101 N. 52 

(b) Grant — Service grant — Grant for fu¬ 
ture service — Special nature of Service 

R T grant 1 which is for the future and not for 
na _ f Services is resumable on extinction of the 
grantee’s family as the performance of J er ^ lf | s 
by the grantee becomes impossible. (Para i) 

Further where the service required is 
ing the grantor’s illom at night, ,l . ,s 
duty which can be entrusted only to the; num¬ 
bers of the grantee’s family an <J <- a " n ?he b erant 
formed by anybody else and hence the grant 

can be resumed on the extinction of the 
grantee’s family. 3 T L J 322. Disting. (Para 3) 

(c) Civil P. C. (1908). O. 2. R. 2 - Service 
grant — Suit for recovery of possession on de¬ 
fault of services by grantee — Second suit for 
resumption of grant not barred. 


A suit fer recovery of possession of certain 
property on the ground that the grantees there¬ 
of had defaulted in performing the services for 
which the grant was made, in which the pra¬ 
yer for recovery of possession is not pressed 
does not bar a subsequent suit for resumption 
of the grant on extinction of the grantee’s 
family on the ground that services had become 
impossible of performance, as they are two 
different causes of action. (Para 2) 

Anno : C. P. C., O. 2, R. 2 N. 23. 


(d) Grant — Service grant — Mortgage by 
grantee — Efiect on grantor’s right to resume. 

The grantees of a service grant are entitled 
only to enjoy the property so long as the ser¬ 
vices imposed on them are duly performed by 
them. It is not open to the grantees to alienate 
or encumber the property. It follows therefore 
that a mortgage deed executed by the members 
of the grautee family, is invalid and inoperative 
as against the grantor’s right to resume the 
property. The grantor is entitled to ignore the 
charge created under the mortgage deed and 
resume the property free of such charge. 28 
TLi 1112, Ref. (Para 4) 

(e) Grant — Service grant — Improvement 
on property by grantee made in good faith — 
Right of grantee to its value on resumption. 

In the case of service grant, the members of 
the grantee family have every right to be in 
possession and enjoyment ol the property so long 
as they are prepared to perform the service 
imposed on them by the grant. They have the 
unquestionable right to effect improvements on 
the property, and it cannot be said that such 
improvements are effected by them without any 
good faith. Since such improvements clearly 
go to the benefit of the grantor it is only just 
and proper that he pays the value of such im¬ 
provements before getting possession of the pro¬ 
perty. (Para 5) 

P. Narayana Pillai, for Appellant; G. Rama 
Iyer, for Respondent. 

Cases referred to: 


3 T L J 322 
28 T L J 1112 


(Pr 3) 
(Pr 4) 


SANKARAN. J.: Plaintiff 2 is the appellant. 
Tie plaint property belonged to the p.aintifls 
lom known ns Puthenveli Mana. This property 
ad been demised under an Adima grant in 
avour of a Nayar Tarwad known as Meveii tar- 
rad. subject to the condition that the members 
f this tarwad were to guard the plaintiff's illom 
uring night time. They were a so o suppy lour 
undies of betel leaves and fifty plantain .ea/es on 
lie occasion of certain ceremonies in the piain- 
iff’s illom. The Maveli tarwad had adopted tne 
lembers of Thatchuparambil house as members or 
he Maveli tarwad. The original Maveli tarwad 
ecame extinct and the last of the adopted room¬ 
ers of the Thatchuparambil house al s° died in 
he year 1110. The plaintiffs have th ^[ or « 
ought for recovery of the property on the grouna 
hat the services contemplated by the demis ■ “ 
ecome impo sible of performance^ Defendant l 

ias been impleaded as a person dated 

he property under Ex. TV" mortgage-d . 

9‘h Thulam 1097 execut^ by members of th 
rantee family. The plaintiffs have Impeacnc^ 
he validity of this mortgage and have conten ^ 
hat the members of the Maveli tanvad ^ 
ight to alienate or encumber the plaint property 
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Defendant X resisted the suit and contended that 
the plaintiffs are not entitled to sue for recovery 
of the piaint property. According to him. the 
demise in favour of 'he Meveli tarwac was in con¬ 
sideration of past services rendered by the mem¬ 
bers of that tarwad and not for the performance 
of any future service. It was also contended that 
Kumaran Sankaran Nayar the last member of 
the Thatchuparambil house, is still alive and that 
himself and his wife and children are entitled to 
the plaint property. Defendant 1 further con¬ 
tended that even if the property is resumable by 
the plaintiffs, he is entitled to get the mortgage 
amount due under Ex. IV together with the value 
of the improvements on the property before the 
property is recovered from him. 

(1-a) The trial Court found that the demise in 
favour of the Maveli tarwad was for the perfor¬ 
mance of future services, that the members cf 
that family had no right to execute Ex. IV mort¬ 
gage-deed, that tiie grantee family has become ex¬ 
tinct and that the plaintiffs' illom is entitled to 
recover the property with mesne profits at the 
rate of Rs. 100/- per year. Defendant l's claim 
for tile value of the Improvements on the property 
was upheld and the plaintiffs were directed to de¬ 
posit in Court Rs. 922-4-7, towards the value of 
such improvements. Both sides preferred appeals 
against that decree, A. S. No. 191 of 1119 being 
by the plaintiffs, and A. S. No. 278 of 1119 being 
by defendant 1. The lower appellate Court dis¬ 
missed A. S. No. 191 and partly allowed A. S. 
No. 278 by directing the plaintiffs to deposit in 
Court the mortgage amount under Ex. IV also, 
over and above the value or the improvements 
awarded in favour of defendant No. 1 by the trial 
Court. Plaintiff 2 has therefore come up in 
second appeal. Defendant-respondent 1 has filed 
an objection memorandum In respect of certain 
points decided against him by the lower appellate 
Court. 


(2) Both the lower Courts have concurrent 
found that the grantee family has become e: 
tinct, that the grant was for the performance < 
future services by the members of the granU 
family themselves and that since the performam 
of the services by the members of the granU 
family has become impossible the property 
» the plaintiffs. In this second appei 
1 re sP° ncie nt Is not entitled to cha 
^^fetness of these findings, particular! 
the first two findings which are ensure Ques io 

W** the rL Q mabilit 
of the property Is attacked by the learned Advi 
cate for the respondent by arguing that the pric 
decision in Ex. C, suit stands as a bar aeainst th 
p aintifis- illom in respect of their right fc 

recovery of Possession of the property Ex C 

oopy of the decree in O. S. No 1047 of 1094 Inst 
hited by the plaintiffs’ illom for Sovefy o? 
alon of the property, on the ground thatth 
o' the grantee family hid wmmiuid * 
fault in the performance of the services Thn 

the members of the grantee family and ICoto f 
sist on the payment of the articles which the 
were bound to pay. The mer e fact t£t pmyl 
for recovery of possession of the property was nc 

Slnf 6 ? 111 0181 0856 cann °t bar the plaintiff! 
right to resume the property at any subsequen 

SttielLWhf!? 1 ' Ex ' C sult institute, 
on the ground that the members of the grante 


family had committed default in the performance 
of the services The present suit is based on an 
entirely different cause of action, namely, that the 
granite family has become extinct and that as 
such the pcnormance cf the services contemplated j 
by the grant has become impossible. It is thus* 
clear that Ex. L decision cannot stand against the 
plaintiffs’ claim in the present suit for resumption 
of the property. 

(3' Another aspect urged on behalf of the res¬ 
pondent is that the plaintiffs are entitled only to 
see to the performance of the services by the 
grantees or by any other persons deputed by them. 
The ruling in 'NARAYANAN NARAYANARU V. 
MATHU PHILIPOSE’, 3 T L J 322, is relied on in 
support of this position. In that case the Adm mi¬ 
grant was for the performance oi Velan services 
in the plaint temple, and it was held that so 
long as the holder of the property got such ser¬ 
vices performed by a competent person, the pro¬ 
perly was not liable to be surrendered. So far as 
that case was concerned, importance was laid on 
the performance of the particular service stipu¬ 
lated, and not on the particular individual who 
was to perform that service. The position in the 
present case is entirely different. The plaintiffs’ 
illom appears to have entertained complete faith 
and confidence in the members of the Maveli tar¬ 
wad and accordingly they were entrusted with 
the duty of guarding the plaintiffs* iilom during 
night time and it was for the performance of such 
a special service that the property wns demised in 
favour of that tarwad as Admima grant. That 
service cannot be got performed oy anybody else 
in whom the plaintiffs may have no confidence or 
faith. It is also seen that the grantee family has 
become extinct. Thus the decision in ‘NARAYA¬ 
NAN NARAYANARU v. MATHU PHILIPOSE’, 3 
T L J 322, has no application to the facts of tho 
present case. It may also be pointed out in this 
connection that the respondent nas not paid 
court-fee in support of his objection memorandum. 
Hence he is not entitled to argue against the de¬ 
cree allowing resumption of the property. 

(4) In Ex. C case as well as in the subsequent 
suit evidenced by Ex. G, it was found that the 
Adima grant was for the performance of future ser¬ 
vices by the members of the grantee family. Exhi¬ 
bit G is copy of the Judgment in O. S. No. 780 
of 1101. It was a suit for recovery of the value 
of the articles which the grantees had defaulted 
to pay to the plaintiffs’ illom. The plaintiffs had 
claimed such amount as a charge on the property. 
As per the final decision in that case, the claim 
to have such amount charged on the property, was 
disallowed even though a personal decree was 
passed against the grantees. Ex. A *s copy of the 
High Court Judgment in that case. That decision 
is ‘RAMAN NAMBOORI v. THRIVIKRAMAN 
NAMBOOREPAD 1 , 28 T L J 1112. The purport 
of that decision is that since the grantor had the 
right to resume the property for non-performance 
of the services any declaration of the debts of the 
grantees as a charge on that property, will be in¬ 
consistent with tlie grantor's right over the pro¬ 
perty. The grantees were entitled only to enjoy 
the property so long as the services Imposed on 
them were duly performed by them. In the 
nature of the grant in this case, it was not open 
to the grantees to alienate or encumber the pro¬ 
perty. it follows therefore that Ex. IV mortgage 
deed executed by the members of the grantee 

2Sr'J S ri n h? Ud Jnoperattve as against^he 

< ? ver The plaintiffs 

E* the J char Be created under 

roortgage-deed, and resume the property 

asri* ~ 
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(5) Next there is the question whether the ies- 
pondent is entitled to get the value of improve¬ 
ments effected by himself and his oredecessors-in- 
interest on the plaint property. The numbers of 
the grantee family had every right to be in posses¬ 
sion and enjoyment of the properly so long ns 
they were prepared to perform the services im¬ 
posed on them by the grant. They had the un¬ 
questionable right to effect improvements on the 
property, and it cannot be said that such im¬ 
provements were effected by them without any 
good faith. The grantees possession of the pro¬ 
perty together with all the improvements thereon, 
passed to the respondent under Ex. IV moagage. 
The plaintiffs were aware of the execution of that 
mortgage deed even when they instituted Ex. G 
suit in the year 1101. The mortgagee had been im¬ 
pleaded as defendant 4 in that case. The mort¬ 
gage-deed was also produced in that case and it 
was marked as Ex. II. All the same the plaintiffs 
permitted the respondent to continue to be in 
possession of the property, and they instituted the 
present suit for resumption of the property only 
in the year 1113. In view of such conduct on the 
part of the plaintiffs, it is not now open to them 
to contend that the possession of de;'endant-res- 
I>ondent 1 , is only that of a trespasser, so far as 
the plaint property is concerned and that he is 
not entitled to get the value of improvements 
effected on the property. Since such improve¬ 
ments clearly go to the benefit of the plaintiffs, it 
is only just and proper that they pay the value 
of such improvements before getting recovery of 
possession of the property. Accordingly we up¬ 
hold the finding of tne lower Court that the ap¬ 
pellant plaintiff is entitled to recover possession 
of the property from defendant-respondent 1 only 
on payment of Rs. 922-4-7 to defendant 1 towards 
the value of improvements on the property. On 
giving notice to defendant 1 about such deposit, 
the plaintiffs will be entitled to recover possession 
of the property with mesne profits at the rate of 
Rs. 100 per year as directed in the lower Courts 
decree. 


(6) In the result this appeal is allowed only to 
the extent indicated above. The lower Court's 
decree is modified by directing that the plaintiffs 
are not liable to pay to defendant 1 the mortgage 
amount covered by Ex. IV but only the value of 
improvements to the extent of Rs. 922-4-7. Sub¬ 
ject to such modifications the lower Court’s decree 
is confirmed. It is seen that the appellant has 
not paid the additional court-fee as per the 
direction in the lower Courts judgment. He will 
pay such deficit Court-fee on the basis of the cal¬ 
culation indicated in the lower Court's judgment 
within three months from this date. He has to 
pay the deficit Court-fee payable in this Court as 
well as in the lower Courts and only after pay¬ 
ment of such deficit Court-fee he will be entitled 
to execute the decree in this case. If, within the 
time mentioned above, the Court-fee Ls not paid 
by him, the Sirkar will be entitled to realise such 
CourUfee as a first charge on the interest decreed 
in favour of the plaintiffs. The objection memo¬ 
randum filed by the respondent is also dismissed. 
The parties will suffer their respective costs in 
this Court. A copy of the decree will be sent to 
the District Collector. 

D RR Order accordingly. 
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KUNiil RAMAN, C. J. AND SANKARAN, J. 

Narayana IVfenon, Appellant v. Raman Nam- 
boodiripad and others, Respondents. 

A. S. No. G8 of 1123 (c), D/- 31-8-1951. 


(a) T. P. Act (1882), S. 61 — Several mort¬ 
gages in favour of same mortgagee — In res¬ 
pect of transactions before Cochin T. P.Act, mort¬ 
gagee could insist on redemption of all mort¬ 
gages simultaneously — (Cochin T. P Act 
(XVII (17) of 1111), Ss. 65 and 2) . 

Codified law in Cochin regulating the transfer 
of properties, was introduced for the first time 
by the passing of the Cochin Transfer of Pro¬ 
perty Act (Act XVII (17) of 1111) which was 
brought into force with effect from 1-1-1112. By 
Section 65 of that Act it was laid down that the 
mortgagor who has executed two or more mort¬ 
gages on the same property in favour of the 
same mortgagee shall in the absence of a con¬ 
tract to the contrary be entitled to redeem any 
one such mortgage separately or any two or 
more such mortgages together. Such a right con¬ 
ferred on the mortgagor could be availed of 
only in respect of mortgages which came into 
existence subsequent to the passing of the Act 
unless a similar right was available to the 
mortgagor as per the common law of the State, 
which was in force till the commencement of 
the Act. 


Under the common law as recognised and 
enforced in the Cochin State prior to the pas¬ 
sing of the Transfer of Property Act the mort¬ 
gagor seeking redemption of the mortgaged 
property was bound simultaneously to redeem 
all the subsisting mortgages in favour of the 
same mortgagee in respect of the property 
sought to be redeemed and to pay off all the 
charges created under those documents. 3 Select 
Decisions (Cochin) 31, Followed. Case law Ref. 

(Para 2) 

(It was held on the construction of the 
deeds (executed prior to Act) that there was 
also an implied agreement that the charges 

should be simultaneously redeemed). (Para 3) 

Even though the mortgagee’s right to recover 
by independent action the mortgage amounts 
due to him may have become time-barred, he 
can use his possessory lien over the property 
as a shield against the claim for redemption of 
the properties and insist on payment of all the 
amounts for which he has a charge on the pro¬ 
perties before he is asked to surrender posses¬ 
sion of the properties and there is no bar of 
limitation to such a claim being set up by way 
of defence to a suit for redemption. The essen¬ 
tial test in such cases will be to see whether 
me mortgagee-deiendant has obtained a lien 
on the properties sought to be redeemed, In 
respect of the amounts claimed by him, so as 
to entitle him to retain possession of the pro¬ 
perties by virtue of such lien until the repay- 
ment of such amounts. (It was held that such 
a lien was created). (rara 4) 

Anno : T. P. Act, S. 61 N. 1, 6. 

(b) Debt laws - Cochin Agriculturists’ Re¬ 
lief Act (XVIII (18) of 1114) — Possessory 
mortgage - Pattom not sufficient to cover in¬ 
terest — Mortgagor liable to pay interest from 
pocket — Such debt will be scaled down. 

Where in a mortgage deed it was stipulated 
that since the pattom obtainable from the prp 
perties put in the possession of the mortgagee 
was not sufficient to cover the interest payable 
on the additional considerations advanced under 
the documents, the mortgagor would pay suen 
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interest out of his own pocket, and that such 
interest would also be a charge on the proper¬ 
ties, these debts come within the scope of the 
Cochin Agriculturists’ Relief Act (Act XVIH 
(18) of 1114) and assignee of the rights of the 
mortgagor who is an agriculturist is entitled 
to the benefit of the scaling down of these debts 
as per the provisions of the Act. (Para 6) 

(c) Debt Laws — Cochin Agriculturists’ Re¬ 
lief Act (XVIII (18) of 1114), S. 3 — Paddy 
debt is within scope of Act — Paddy debt is 
to be converted into money-debt at price pre¬ 
vailing when such debt became payable. 

(Para 6) 

K. Achutha Menon and T. M. Mahalingom 
Iyer, for Appellant; T. S. Venkiteswara Iyer 
and C. S. Ananthakrishna Iyer, for Respon¬ 
dents. 

Cases referred to: 


(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

29 Cochin L J 213 (Pr 2) 

29 Cochin L R 241 (Pr 2) 

37 Cochin L R 60 (Pr C) 

(50) 5 DLR (Trav-C) 473: (AIR (38) 1951 Trav-C 

(Prs 2, 4) 
(Prs 2, 4) 


17) 


3 Select Dec (Cochin) 34 

SANKARAN, J.: The 2nd defendant has pre¬ 
ferred this appeal against the decree passed by the 
Anjikaimal District Court in O. S. No. 23 of 1120 
allowing the plaintiff to redeem the suit properties 
from defendants 1 and 2 on payment of the mort¬ 
gage amount of Rs. 3,442/- covered by the mort¬ 
gage deed Ex. HI, dated 32-1-1062. This mort¬ 
gage was in favour of one Kochukrishna Menon. & 
ancestor of defendants 1 and 2 , who was .also put 
in possession of the properties under that docu¬ 
ment. The pattom of the properties was esti¬ 
mated at 896 paras of paddy, out of which 233 
paras 4i edangalies of paddy had to be utilised for 
the payment of michavaram and tax to be paid 
In respect of these properties and the balance to 
be appropriated towards the interest on the mort¬ 
gage amount. On the security of the same pro¬ 
perties the mortgagors had taken two other loans 
also from the mortgagee. The first of these loans 
consisted of Rs. J70/- and 1120 paras of paddy 
ana the document under which this loan was ob¬ 
tained is the puramkadam deed Ex. XXIII, dated 

39 j il 6 Jx The next loans consisted of Rs. 300/- 
and m3 paras of paddy and the document exe- 

the Puramkadam 

x - dated 21-1-1069. The plaintiff who has 
taken on assignment of the rights of the mort- 
gagors Jnstituted the present suit for recovery of 
po^esslon of the properties from defendants 1 and 
? who are enjoying the properties as the heirs of 

•* “irs 

Kaw** Ill and also the 
XXin and X at the same time and that the mort¬ 
gagee-defendant can be compelled to surrender 
possess on of the properties only on payS of 
the full amount due under these three doSments 
together with the value of Improvements claimed 
to have been effected by them on the mortgaged 
properties. The plaintiff maintained that the 
have oo right to Insist a simultaneous 
redemption of all the three mortgages and that 
ttelr right to recover the debt due under Exs 
xxm and X which are only simple mortgages 
has been lost by efflux of time, He has also con¬ 


tended that in case the defendants' claim for 
simultaneous redemption is upheld, the amount 
payable under Exs. XXin and X should be scaled 
down and fixed in accordance with the provisions 
contained in the Cochin Agriculturists' Relief Act 
(Act XVIII ot 1114.) The mortgagees’ claim for 
value of improvements was also denied by the 
plaintiff as totally unsustainable. The lower Court 
negatived all the claims put forward by defen¬ 
dants 1 and 2 and decreed redemption as prayed 
for by the plaintiff. The 2nd defendant has there¬ 
fore come up in appeal. Towards the redemption 
price an additional amount of Rs. 25,000/- has 
been claimed in this appeal. 

(2) The first ground urged on behalf of the 
appellant is that the lower Court has erred in its 
view that the plaintiff is not bound to redeem the 
puramkadams Exs. XXIII and X along with the 
mortgage Ex. III. These three documents relate 
to properties situated within the former Cochin 
State and hence the rights and liabilities of the 
parties in respect of the transactions covered by 
these three documents have to be determined in 
accordance with the principles of the law of pro¬ 
perty that was in force in Cochin at the relevant 
period. Exs. Ill, XXIII and X came into exis¬ 
tence in the years 1062, 1067 and 1069 respectively. 
During this period there was no codified law in 
Cochin regulating the transter of properties. Such 
codified law was introduced lor the first time by 
the passing of the Cochin Transfer of Property 
Act (Act XVII of 1111), which was brought into| 
force with effect from 1-1-1112. By Section 65 ofj 
that Act it was laid down that the mortgagor who’ 
has executed two or more mortgages in favour of 
the same mortgagee shall in the absence of a 
contract to the contrary be entitled to redeem any 
one such mortgage separately or any two or more 
such mortgages together. Such a right conferred 
on the mortgagor could be availed of only in 
respect of mortgages which came into existence 
subsequent to the passing of the Act unless a 
similar right was available to the mortgagor as 
per the common law of the State, which was in 
force till the commencement of the Act. In 
Section 2 of the Act it is expressly provided that 
nothing in the Act shall be deemed to affect: 


‘•any right or liability arising out of a legal re¬ 
lation constituted before this Act cam© into 
force, or any relief in respect of any such right 
or liability.*’ 


It is argued on behalf of the appellant that under 
tne common law as recognised and enforced in 
the Cochin State prior to the passing of the Trans¬ 
fer of Property Act the mortgagor seeking re¬ 
demption of the mortgaged property was bound 
simultaneously to redeem all the subsisting mort¬ 
gages in favour of the same mortgagee in respect 

sought to be redeemed and to pay 
on all the charges created under those documents. 

That this contention is well-founded Is clear 
from the ruling in UZHUTHRA WARRTF.R v . 
SUBRAMANIA PATTAR', 3 Select Dec. (Cochin> 
34. That was a suit for redemption of certain 
properties demised on kanom on payment of the 
kanom amount or the mortgage amount alone 
There was a subsequent puramkadam also in 
favour of the kanomdar. He resisted the claim 
for redemption and contended that the puramka- 
dom amount should also be paid alone with the 
mortgage amount before he could be compelled to 
sun ender possession of the properties. His right to 
recover the amount by Instituting a suit alalnS 
the mortgagor has already become Urne-tamS 
Accepting his contention it was ruled h* *v.«* 
g"* ,? at 016 Platotlff-mortSr S not 
tlUed to recover possession of the propertlwuntil 
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the puramkadom amount together with interest 
was aiso paid along with the mortgage amount. 
It was also held that even though the mortgagee's 
remedy to enlorce the claim tor recovery ol the 
puramkadom debt had become barred by limitation 
the debt constituted a charge on the mortga¬ 
ged properties, that he had an undouoted lien 
over such properties and that such lien could not 
be extinguished so long as the debt remained un¬ 
paid. Thus, in this particular case, there has been 
a judicial pronouncement m favour of the mort¬ 
gagee recognising Ins right under the common 
law of Cochin to insist on simultaneous redemp¬ 
tion of all the mortgages in his favour in respect 
of the same properties. Even though the same 
question had come up for consideration of the 
erstwhile High Court of Cochin m a few later 
cases there has been no decision disagreeing with 
the ruling in UZHUTHRA VVARRIER v. SUBRA- 
MANIA PATTAR.’ One of the learned Judges who 
took part in the decision in NEELACANfA IYER 
v. KRISHNA IYER’, 29 Cochin L R 241, expressed 
a doubt as to the propriety of recognising in the 
State the doctrine of consolidation of mortgages. 
His view' was not fully shared by the other learned 
Judge who took part in that decision, who re¬ 
corded the view that he was not prepared to com¬ 
mit himself to an outright rejection of the 
doctrine. 

The question of the mortgagee’s right to insist 
on a simultaneous redemption of all the charges 
in his favour in respect of the same property 
again came up for consideration in 'KORU v. 
KRISHNA MENON’, 29 Cochin L R 213. In that 
case also there was some discussion on the com¬ 
mon law of Cochin governing the matter. All 
the same there was no definite pronouncement in 
that case as to whether or not the mortgagee had 
a right to insist on a simultaneous redemption of 
all the mortgages in respect of the same properties. 
In both these cases, such a right was found in 
favour of the mortgagee mainly on the basis that 
in the documents in his favour the mortgagor 
had agreed either expressly or impliedly to a 
simultaneous redemption of all the mortgages. 
The earlier decision in UZHUTHRA WARR.ER v. 
SUBRAMANIA PATTAR\ was not based on any 
such agreement between the parties. Necessarily 
it has to be taken that the decision in that case 
was based on the common law of the land as it 
was understood and recognised at that time. The 
correctness of that decision has been left unchal¬ 
lenged for the last 50 years. The common law as 
judicially understood and construed by the highest 
Court in the State must govern the rights and 
liabilities of the parties in respect of the trans¬ 
actions entered into by them prior to the introduc¬ 
tion of the Transfer of Property Act in the year 
1112. Tliis was the view taken by this Court in 
‘VARAHA DEVASWOM V. ABDULLA SAHV5 
D L R (Trav-Ch 473. where also the question of 
the right of the mortgagee to insist on simultan¬ 
eous redemption of two mortgages brought into 
existence prior to the year 1112 had come up for 
coasideration. 

The learned Advocate for the respondent-plain¬ 
tiff has contended that the decision in‘UZHUTHRA 
WARR1ER v. SUBRAMANIA PATTAR’. 3 Select 
Dec. (Cochin) 34, is incorrect and that it requires 
reconsideration. As already stated, that decision 
can be taken to be only a Judicial exposition of 
the common law of Cochin as it was understood 
and recognised in the State prior to the passing 
of the Transfer of Property Act. Innumerable 
transactions must have come into existence on the 
basis of such a Law. To rule at this distance of 
time that the common law in force in Cochin was 
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something different from that laid down in UZHn 
IHKA WARRIER y. SUBRAiViANiA PATTAR’ 
would result in an unnecessary and unjusii- 
fiaole mterierence with the rights and liabilities 
which nave already come into existence on the 
basis of the law as was understood by the parties 
It may aiso be stated that there is nothing to 
snow that the common law of Cochin prior to 
the passing of the Transfer of Property Act was 
different irom that expounded in ‘UZHUTHRA 
WARRIER v. SUBRAMANIA PATTAR/ The 
rights and liabilities arising out of the dealings 
with immovable properties subsequent to 1112 are 
governed by the provisions of the Transfer of 
Property Act. Under these circumstances, we are 
unable to accept the contention urged by the 
respondent’s learned Advocate that the decision 
in ‘UZHUTHRA WARRIER v. SUBRAMANIA 
PATTAR*, 3 Select Dec. (Cochin) 34, requires re¬ 
consideration. Numerous decisions of the several 
High Courts were cited at the bar on the question 
of the right of the mortgagee to insist on a simul¬ 
taneous redemption of all the mortgages in his 
favour. In the view that we have taken that the 
question of such a right raised in this particular 
case has to be decided on the basis of the common 
law of Cochin which was in force at the relevant 
time, it is clear that the decisions of the other 
High Courts cannot be of any help in deciding 
this case and hence it has become unnecessary to 
refer to these cases. 

The common law of Cochin as recognised in 
’UZHUTHRA WARRIER v. SUBRAMANIA PAT- 
TAR’, is decidedly In favour of the appel¬ 
lant’s contention that he is liable to surrender 
possession of the properties only on receipt of 
the amounts due under the puramkadams Exs. 
XXIII and X also along with the mortgage 
amount due under Ex. IIL 

(3) The intention of the parties os can be 
gathered from the puramkadoms Exs. XXIII and 
X is also definitely in favour of the appellant’s 
contention that the further advances received 
under the purankadoms were also meant to be 
mere additions to the consideration that had al¬ 
ready been received under the mortgage-deed Ex. 
Ill and that the whole amount had to be paid 
at the time of redemption. Out of the patiom 
of the mortgaged properties as fixed in Ex. Ill, 
a certain portion had to be utilised for payment 
of michavaram and tax and the balance had to 
be appropriated towards the interest on the 
mortgage amount. In Ex. XXIII there is a speci¬ 
fic undertaking that since it is not passible to 
appropriate the interest on the additional amount 
under the document, out of the pattom of the 
mortgaged properties the mortgagor would pay 
such interest out of his own pocket. This under¬ 
taking clearly indicates that the intention of the 
parties was that the mortgagee may retain posses¬ 
sion of the properties as security for the puram¬ 
kadom amount also. Had it been otherwise there 
was no necessity or occasion to refer to the mort- 
gage which had already been in existence and also 
to the insufficiency of the pattom to cover the 
interest on the additional advance received u^der 
the puramkadams. If there was any surplus 
available out of such pattom certaimy the *une 
would have been allowed to be appropriated to¬ 
wards the interest due on the puramkadom 
amount. There is a similar undertaking in the 
next puramkadam Ex. X also that the mortgagor 
would pay the interest on the amount covered oy 
these documents out af his own pocket. There » 
a further stipulation that the amount with in¬ 
terest would be a charge on the properties coverea 
by the mortgage and pummkadam deeds Exs. iu 
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and XXin respectively. Even though these stipu¬ 
lations do not amount to an express agreement 
that all the three charges would be simultaneously 
redeemed, an implied agreement to that effect 
is clearly deduubie from a reading of the docu¬ 
ments as a whoie with particular reference to the 
stipulations already mentioned. Since the com¬ 
mon law in force in Cochin at the time was in 
favour of such simultaneous redemption of the 
several charges in favour of the same mortgagee 
it is only natural that the mortgagor received fur¬ 
ther advances on the security of the properties 
mortgaged and executed ihe puramkadams contain¬ 
ing the stipulations indicative of the idea of such 
a simultaneous redemption. Thus, on the strength 
of the implied agreement embodied in Exs. XXIII 
and X also, defendants 1 and 2 are entitled to 
insist on getting the amounts due under the 
puramkadoms Exs. XXIII and X along with the 
mortgage amount under Ex. Ill before they are 
compelled to surrender possession of the proper¬ 
ties. 


(4) Another contention urged on behalf of the 
plaintiff-respondent is that the mortgagee’s right 
to enforce th e puramkadoms Exs. XXIII and X 
against the mortgagor by suing on the same 
having become barred by limitations, he cannot be 
allowed to recover the amounts due under these 
documents in the present suit for redemption of 
the earlier mortgage Ex. III. Th e identical ques¬ 
tion had come up for consideration in ‘UZHU- 
THRA WARRIER v. SUBRAMANIA PATTAR* 3 
Select Dec. (Cochin) 34, and in ’VARAHA DEVA- 
SWOM v. ABDULLA SAIT’, 5 D L R (Trav-C) 473. 

In both these cases it was ruled that even 
though the mortgagee’s right to recover by In¬ 
dependent action the mortgage amounts due to 
him may have become time-barred, he can use his 
possessory lien over the property os a shield 
against the claim for redemption of the properties 
and Insist on payment of all the amounts 
for which he has a charge on the properties be¬ 
fore he is asked to surrender possession of the 
properties and that there is no bar of limitation 
to such a claim being set up by way of defence to 
a suit for redemption. The essential test in such 
cases will be to see whether the mortgagee-defen- 
r~ ha ^ obtained a ren on the properties sought 
^ h.™ emed ’. ln r “ pect of the amounts claimed 
of ® ntl y e him to retain possession 

repayment VlrtU \ of such Ue « until the 

repayment of such amounts. 

• 

be no doubt that such a lien was 
created in favour of the mortgagee under Fx ITT 

° f ^ amount * advanced . nder the 
puramkadoms Exs. XXin and X. The additional 

Un h der the f docum ents were made at a 
time when he was In possession of the Drooertles 
on the strength of Ex. III. it was onThe stSth 
of such possession and as an additional charee 
on the properties that these further advanced were 
made by him. The fact that these ad^anws 
described as puramkadoms also indfcatw that thev 
are considered as additional conslderaUoS uide? 
the same mortgage transaction. This means that 
the mortgagee is entitled to retain possession nr 
to proper^ as security tor aU sETSSng 
amithat a possessory lien is available to him In 
Inspect of the amounts advanced under each of 
these documents. On the strengh of such Uen 
defendants 1 and 2 are en:itled to claim reimbuiS 
ment of the amounts due under Exs. XXm and 
x aiso before surrendering possession of the 
properties and such a claim by way of defence 
to the. redemption suit Is not affected by the bar of 
Umilation which has precluded them from seeking 
* separate remedy by Independent action for re¬ 


covery of the amounts due under these two docu¬ 
ments. 


(5 1 The next aspect to be considered is what is 
the extent 01 the amount that has to be paid by 
the plaintiff under Exs. XXIII and X for extin¬ 
guishment of the po^essory lien which defendants 
1 and 2 have over tne properties on the strength 
of these documents. On this question there is uin- 
siderauie dispute between the parties. The lower 
Court in view of its hading that the plaintiff is 
entitled to redeem the properties on payment of 
the mortgage amount due under Ex. Ill alone has 
not considered these points of dispute and has 
not fixed the exact amount payable under each 
ol these documents. Since the appellant has suc¬ 
ceeded in his contention that the amounts legiti¬ 
mately due under Exs. XXIII and X should also 
be directed to be paid by the plaintiff before re¬ 
covery of possession of the properties it has be¬ 
come necessary to fix the amounts thus payable 
under each of these documents. The principal 
amount of the debt due under Ex. XXIII consists 
of Rs. 170/- and 1120 paras of paddy and the 
principal amount covered by Ex. X consists of 
Rs. 300/- and 1773 paras of paddy. 573 paras of 
.paddy out of the 1773 paras of paddy covered by 
Ex. X had been reserved with the mortgagee for 
redeeming an additional item of property which 
had been included in this document and which 
was already outstanding under a prior mortgage. 
It is admitted by defendants 1 and 2 in paragraph 
6 of their written statement that this item of 
property has not been redeemed by them or 
by their predccessor-in-interest. It follows, there 
fore, that to the extent of 573 paras of paddy Ex. 
X is lacking in consideration and that the princi¬ 
pal amount which these defendants are entitled 
to get under these documents consists of Rs. 300/- 
and 1.800 paras of paddy only. Out of this con¬ 
sideration a portion was made up of the arrears of 
interest that had accumulated under Ex. XXIII. 
It is argued on behalf of the plaintiff that this 
amount must be deemed to retain its character 
as interest due under Ex. XXIII even after It had 
been treated as part of the consideration for Ex. 
X. We are unable to accept this argument as 
sound. When credit was given under Ex. X for 
an amount which was payable by the mortgagor 
by way of arrears of interest due under Ex. XXIII 
that amount lost its character as interest and it 
assumed the character of a principal amount ad¬ 
vanced by (he mortgagee. The mortgagee is 
therefore liable to pay this amount also as part 
of the principal amount covered by Ex. X. So far 
?? toe principal amount under the mortgage-deed 
Ex. in Is concerned it is common ground that an 
amount of Rs. 100/- out of such consideration had 
under the release deed Ex. VI, dated 
5-12-1088. executed by the mortgagees In respect 
or a few items covered by the mortgage. Deduct¬ 
ing this amount of Rs. 100/- out of the considera¬ 
tion of Rs. 3,442/- received under Ex. m, there is 
only a balance of Rs. 3,342/- remaining to be paid 
under this documer^. The principal amounts 
payable under the three documents are fixed 
accordingly. 


(6) Then there is the question of interest pay¬ 
able on the principal amounts covered by Exs 
XXIII and X. Since the pattom obtainable from 
the properties put In the possession of the mort- 
gagee was not sufficient to co< er the interest pay- 
f. e the , additional considerations adv&nSd 

ties. It is contended on behalf of the plaintiff 
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[that these debts corue within the scope of the 
Cochin Agriculturitsts’ Relief Act (Act XVIII of 
i1114) and that the plaintiff is entitled to the 
.benefit of the scaling down of these debts as per 
• the provisions of the Act. It Is not disputed that 
the plaintiff Is an agriculturist as defined in the 
Act. Since ho has become an assignee of the 
rights ol the mortgagor of the plaint properties lie 
has also become liable to pay the amounts due 
under Exs. III. XXIII and X and, as such, he 
is entitled to the benefits conferred by the Agri¬ 
culturists' Relief Act. 


On behalf of the appellant, it is argued that the 
paddy portion of the debt covered by Exs. XXIII 
and X is outside the purview of the Agriculturists’ 
Relief Act. Tins contention is unsustainable in 
view of the definition of the word 'debt' as given 
in Section 3 of the Act, which is as follows: "Debt 
means any liability in cash or kind, whether 
secured or unsecured, due from an agriculturist, 
whether payable under a decree or order of a civil 

or revenue Court or otherwise .” The 

expression "liability in kind" as used in this defi¬ 
nition will certainly be taken in the paddy debt pay¬ 
able under Exs. XXIII and X and hence it cannot 
be said that such debt Is outside the scope of the 
Agriculturists’ Relief Act. Section 7 of the Act 
lays down that all debts payable by an agricultu¬ 
rist at the commencement of the Act shall be 
scaled down in accordance with the provisions of 
the Act, notwithstanding any law, custom, con¬ 
tract or decree ot Court to the contrary. Section 
8 is to the effect that all interest outstanding on 
1-1-1107 shall be deemed to be discharged and only 
the principal outstanding shall be deemed to be 
the amount repayable on that date. In view of 
this provision the interest due under Exs. XXIII 
and X need be calculated only for the period from 
1-1-1107, onwards. Simple interest at 6 per cent 
per annum will alone be calculated for this period 
in arriving at the amount payable by way of in¬ 
terest as per the provision in Clause (b) of 
Section 9 of the Act. 


Then there is the question of the rate at which 
paddy has to be commutted into money for the 
purpose of ascertaining the amount payable to 
defendants 1 and 2 under Exs. XXIII and X. This 
matter is governed by the Full Bench decision of 
the Cochin High Court in ‘KUNHAN NAIR v. 
RAMAN', 37 Cochin L R 60. It has been ruled in 
that case that where claims on accent of paddy 
are sought to be enforced the conversion of such 
paddy into money has to be made at the price 
prevailing on the date when such paddy become 
payable. As per the stipulations contained in Exs 
XXIII and X the interest had to be paid at the 
end of every year. It follows therefore that the 
paddy to be given on account of such interest be¬ 
came due at the end of every year and that as 
such the paddy on account of such interest has 
to be valued at the rate prevailing on the respec¬ 
tive dates when such interest became payable So 
far as the principal amount of paddy covered by 
*hese documents is concerned, the stipulation vvas 
That the same should be paid whenever demanded 
The plaintiff has no case that the mortgagees-de- 
fendants had made any demand for the repay¬ 
ment of these amounts at any time prior to tne 
notice Issued by the plaintiff claiming surrender of 
possession of the properties on receipt of the 
amount due under the mortgage-deed Ex HI. It 
was in the reply notice sent by defendants 1 ana 
2 that they made a demand for the first time mai 
the amounts due under Exs. XXIII and X should 
also be paid to them. Ex. B is this reply notice 
and it is dated 12-11-1119. Thus (he paddy fixed 
as principal amount of paddy due under Exs. 


XXIII and X became payable only on 12-11-lng 
and hence such paddy has to be valued 
at the pnee prevailing on that date. The amount 
payable under each of these documents by way 
of principal amount and interests will be calcula¬ 
ted and fixed in the manner indicated above. 


(7) The mortgagee’s claim for value of improve¬ 
ments alleged to have been effected in the plaint 
properties may now be considered. In paragraph 9 
of the written statement of defendants 1 and 2 
value of improvements is claimed under two items, 
viz., ( 1 ) the cost of converting the garden land 
into wet land for paddy cultivation and ( 2 ) the 
cost, of making either items of wet lands fit for 
raising two crops every year. Beyond stating that 
these defendants are entitled to get their cost of 
improvements under both these items, no specific 
amount was claimed by them under these items. 
At the instance of these defendants D.W. 5 was 
deputed as commissioner to assess the value of 
these items of improvements. Ex. I is the report 
submitted by him. It is stated in the report as 
well as in the evidence of the commissioner that 
no indication is found on the properties to show 
that these items of improvements were really 
effected by these defendants or by their lessees. 
The commissioner has in his report simply made 
a calculation as to the cost that might have been 
incurred by the mortgagees in case the several 
items of works as stated by them were really done 
in the properties. Thus the amount of 
Rs. 20,657-0-0 arrived at by the commissioner in 
his report Ex. I is based on the calculations made 
by him purely on the basis of certain hypotheti¬ 
cal data. In the absence of any direct and re¬ 
liable evidence to show that the data adopted by 
the commissioner as the basis of his calculations 
are real, the report Ex. I by itself is of no use in 
fixing the value of improvements due to the 
mortgagees. Some evidence was attempted to be 
adduced by defendants 1 and 2 to prove that the 
different items of works on the basis of which the 
commissioner proceeded to make his calculation 
were really done in the mortgaged properties. 
(His Lordship reviewed the evidence and con¬ 
tinued): It has already been found that the de¬ 
fendant’s contention that some portion of the 
mortgaged properties was garden land and that 
they converted the same into wet land is baseless 
and untrue. On a consideration of all these as¬ 
pects the inference is irresistible that the claim 
for improvements has been advanced by these de¬ 
fendants purely on a speculative basis No amount* 
by way of value of improvemetns can be awarded 
on the basis of such speculations. The mortgagees 
in possession have to establish by reliable and 
convincing evidence that real and substantial im¬ 
provements resulting in an increase in tne 
value of the properties have been effected by them 
on the properties before they can claim any 
amount by way of value of such improvements. 
There Is no such evidence in this case in sup¬ 
port of the claim for value of improvements put 
forward by defendants 1 and 2. The lower Court 
was therefore right in completely negativing the 
defendants’ claim on this account. 


(8) The last point urged on behalf of the app¬ 
ellant is about the mesne profits awarded by the 
>wer Court. From the finding already recorded 
fiat the plaintiff is bound to pay the amount 
ue under Exs. XXIII and X also before he cam 
et recovery of possession of the properties f ro ® 
efendants 1 and 2 it follows that the liabUtty ol 
fiese defendants for mesne profits will arise on^y 
rom the date of the deposit of such wWitional 
mounts also in Court by the plaintiff with notice 
a these defendants. The lower Court has nxea 
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the mesne profits at the rate of the pattom fixed 
in Ex. IIL The plaintiff has not filed any ob¬ 
jection to such basis adopted by the lower 
Court in fixing the rate of mesne profits. But 
the 2 nd defendant contends that even if such a 
basis is adopted the amount of mesne profits has 
to be reduced in proportion to the reduction in 
the extent of the properties. It is common ground 
that a portion of the mortgaged properties has 
been released under Ex. VI and that another 
portion of the properties has been sold away for 
arrears of michavaram and tax due in respect of 
these properties. The remaining properties 
covered by the mortgage are alone now sought to 
be recovered by the plaintiff from the defendants 
and hence they can be made liable only for the 
proportionate mesne profits due in respect of that 
portion of the properties, sought to be recover¬ 
ed. On the basis of the pattom fixed in Ex. in 
the proportionate amount of pattom due in res¬ 
pect of the properties which the defendants are 
now liable to surrender to the plaintiff will be 
ascertained and the same will be fixed as the 
amount of mesne profits to be provided for in the 
decree in this case. 

In the result, this appeal is allowed to the ex¬ 
tent already indicated and the lower Court's de* 
cree modified as follows: Over and above the 
mortgage amount of Rs. 3,342/- remaining due 
under the mortgage deed Ex. m, the plaintiff 
shall deposit in Court the amounts due under 
Exs. XXm and X, which will be fixed in accord¬ 
ance with the directions contained in paragraphs 
5 and 6 of this judgment. On depositing the 
whole of this amount with notice to the defen¬ 
dants, the plaintiff will be entitled to get re¬ 
demption of Exs. Ill, XXIII and X and to re¬ 
cover possession of the suit properties from the 
defendants. Defendants 1 and 2 will draw this 
amount from Court on production of the title 
deeds. From the date of notice of the deposit of 
the amounts found to be due to those defen¬ 
dants they will also be liable for mesne profits 
that will be fixed as per the direction contained 
in paragraph 8 of this Judgment. In respect of 
the claim for value of improvements Put forward 
by the 2 nd defendant this appeal fails and to 
that extent the appeal is dismissed. The parties 
will pay and receive proportionate costs. The 
lower Court is directed to pass a final decree 
in the case after fixing the amount payable 
under Exs. XXin and X as indicated in para¬ 
graphs 5 and 6 and also after fixing the mesne 
profits as indicated in paragraph 8 of his Judg¬ 
ment. The final decree will be passed without 
delay. 

R-G.D. Appeal partly allowed. 
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RUN HI RAMAN C. J. 

I AND SUBRAMANIA IYER J. 

Chacko Thomas and others. Appellants 
The State. 


„ PW^ A ppeaIs Nos ‘ 71 - 87 and 88 of 1951. 

Evidence Act (1872), Ss. 133 and 114, illus. 

(b) Evide-Ce of accomplice—Corroboration— 
Extent and natur e of. 

It is a well established role both in England 
and in India that the evidence of an accom¬ 
plice who from the very nature of things has 
participated in the crime, should not ordinarily 
be made the basis for convicting the accused 
person. This is often described as a rule of 
prudence. But it has in practice acquired the 
value of a rule of law. It is not necessary that 


the accomplice should be confirmed in every 
detail of the crime. If such a condition is in¬ 
sisted upon, then the evidence of the accomplice 
would not be essential to the case, but it would 
be only confirmatory of other and independent 
testimony'. The corroboration must be by some 
evidence other than that of an accomplice, and 
therefore one accomplice’s evidence is not corro¬ 
boration of the testimony of another accomplice. 
The evidence of an accomplice must be con¬ 
firmed not only as to the circumstances of the 
crime, but also as to the identity of the prisoner. 

It would be sufficient if there is confirmation 
as to the material circumstances of the crime 
and to the identity of the accused in relation 
to the crime so that the Court may be satis¬ 
fied that it is not unsafe to act upon the testi¬ 
mony of the accomplice. The ifature of the 
evidence required for corroboration need not 
necessarily be direct evidence. It may be cir¬ 
cumstantial evidence connecting the accused with 
the crime. The degree or extent of the corro¬ 
boration cannot be defined, but is a matter for 
the decision of the Court in each particular case. 
Case law Ref. (Paras 5, 6, 7) 

Anno: Evidence Act, S. 114 N. 2; S. 133 
N. 6, 7. 


K. T. Thomas & Mrs. K. V. Mariakutty, for 
Appellants; Public Prosecutor, T. R. Balakrishna 
Iyer, for The State. 

Cases referred to: 

(Arranged in order of Courts and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 
(1856) Dears C C 555: (25 L J M C 16) (Pr 5) 

(1916) 2KB 658: (86 L J K B 28) (Pr 5) 

(1908) 1 K B 680: (77 L J K B 1043) (Pr 5) 

(1894) 2 QB 415: (63 L J M C 198) (Pr 5); 

KUNHI RAMAN, C. J.: These appeals are pre¬ 
sented on behalf of the 1st, 3rd and 4th accused in 
Sessions Case No. 25 of 1950 on the file of the Ses¬ 
sions Court of Quilon. They were tried for off¬ 
ences under Ss. 492(a) and (b) read with Ss. 28 or 
99 and 514 of the Travancore Penal Code. The 
learned Judge convicted the first accused under 
S. 492 (a) read with S. 99 and sentenced him to 
rigorous imprisonment for five years and to pay a 
fine of Rs. 1000/-. In default of payment of fine 
he is to undergo rigorous imprisonment for a fur¬ 
ther period of six months. Accused 3 and 4 were 
convicted under S. 492 (a) of the Travancore Pe¬ 
nal Code and sentenced to undergo rigorous im¬ 
prisonment for five years. The second accused 
who was granted a conditional pardon was examin¬ 
ed as an approver. The 5th accused was acquitt¬ 
ed. 


(2) The case for the prosecution is briefly sum- 
mw-ised in the Judgment of the learned trial 
Judge who has also reviewed the evidence in a 
fair and Impartial manner. He states in the be¬ 
ginning of his Judgment that the counterfeiting 
of the currency notes is alleged to have taken 
place in a new house which was built by the first 
accused at Alencherl in Anchal Pakuthy Patha- 
napuram Taluk. The 1st accused was also charg¬ 
ed with having uttered some of these notes bv cir¬ 
culating them at Permade, Ambalapuzha and Al- 
leppey and trying to nass one of these notes also 
at Pathanapuram market in Chingom 1123 about 
the time of the Onara Festival. The offence of 
c^unterfeiUng currency notes of the denotation 

p ce 10 U22 - Th « delay la 
starting th e prosecution was because for a long 
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time the crime remained undetected. It was only 
when the third accused happened to be arrested 
in connection with another oauice that the police 
succeeded in discovering the nefarious activities 
of tnese accused persons who were tried in the 
Court below. The third ana 4th accused had made 
certain confessions. The 4th accused confessed 
soon after his arrest. The 3rd accused made a con¬ 
fession when he was arrested in connection with 
another crime. This confession has been marked 
as Ex. Ai>. In the course of rhe enquiry Ba.a 
Jastph. the 2nd accused was granted a conditional 
pardon by the District Magistrate on 24-4-19o0 the 
condition oeing that h e should make a true and 
full disclosure of all circumstances connected with 
tiie crime of which he was aware. He was examin¬ 
ed as P. W. 17. 

(3) In paragraph 2 of his judgment the learned 
trial judge gives a summary of the prosecution 
case. Towards the end of Mithunam 1122 the 1st 
accused accompanied by the 4th accused went to 
the house of the approver who has been examined 
as P.VV. 17 at the trial and started nego¬ 
tiations for the purchase from P.W. 17 of a hand- 
preas which has been marked as M. O. 1 and cer¬ 
tain blocks which have been marked as M. O. 11 
for the purpose of counterfeiting Rs. io/- 
Currency Notes. The first accused paid 
part of the consideration to P.W. 17 and ar¬ 
ranged with him that he should get ready all the 
necessary accessories for carrying out their scheme. 
After a week, the 1st accused came back accom¬ 
panied by the 5th accused and took delivery of the 
hand press blocks and accessories. P.W. 17 went 
with these two people to Changanessery which 
they reached at about midnight. From there the 
1st accused made P.W. 17 fetch the 4th accused 
and all of them then proceeded to the 1st 
accused’s house at Anchal. In one of the 
rooms in that house described as the 
southern room 500/- Currency Notes of Rs. 10/- 
each were then manufactured by the 4th accused., 
P.W. 17 the approver assisting him in the process. 
These persons were, however not satisfied with the 
appearance of these 500 Currency Notes. They 
thought that the resemblance of these notes to 
the genuine notes was not sufficiently good and. 
therefore they destroyed all these notes except 
M O. IX which P.W. 17 had retained and sent 
away the 4th accused who was found to be not 
quite a success in executing the work that they 
had in mind. The following day P.W. 17 went to 
Kottayam and saw the 3rd accused who was con¬ 
sidered to be a better workman. The 3rd accused 
was persuaded to agTee to do the job for the 1st 
accused and he was taken by PW, 17 to *h* hou<e 
of the 1st accused at Anchal. On their way they 
halted for the night at the house of the 5th accus¬ 
ed at Kottakakarx The n<\x» morning P.W. r ac¬ 
companied by the 3rd and 5th accused proceeded 
to the residence of the 1st accused at Anchal. 
They were mot by the 1st accused at a Junction 
near his residence. H e treated them to tea ‘n 
the teashop of P.W. 4 and took them lobkh« 
There 'he 3rd accused was made to manufacture 
1000 counterfeit currency notes of the value of Ka. 
10/- each. This was done at the instance of the 
1 st accused. This time the efforts of the gang 
were considered satisfactory, with the result that 
they put the counterfeit notes into clr ® u,at ‘°° a ; 
Peermede. Ambalapuzha and certain o h“r P e . 
One was discovered at the Ambalapuzha Sub-Tr _ - 
sury. The Treasury Officer forwarded it to tne 
Police Station for investigation. Another was 
uttered at Alleppey and this led to the start1 g 
of another criminal prosecution. 166 notes were 
dell ye red at Peermade Station by the Manager 
and also a clerk employed in one of the estate hi 
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that locality and also by the Agent of a Bank in 
Vanaiperiyar. these iormea the ouoject-muuer of 
ano.her prosecuuoa. At aoout Onam uay in 1123 
tin? isi bwcuaea is ailegea to have trieu to paan 
oil one oi ihese notes to P.W. 11 at PaUianam- 
tmtia Marxet out he did not succeed. At the 
trial ail tne accused p.eacied that they were not 
guilty. 

(4» The learned Judge found at the tnal that 
M. Os. 6 to iu were an counterfeu no^es which it 
Was po^ioie to manulacture by using Os. 1 and 
2 . me important points lor determination framed 
in tile judgment oi the learned trim Judge were 
points 2.3 and 4. Stand briefly these are whether 
tne *.n accused counterfeited 500 ten rupee notes 
or knowing# performed any part of the process of 
ccuiiwerieitnig ihein in the house of the first accus¬ 
ed at Ancna* in Mithunam-rLarkaiakam 1123; whe¬ 
ther the 3rd accused counterfeited 100 ten rupee 
currency notes or knowingly performed any part 
oi the process of counterfeiting hem in the house 
of tne 1st and 5th accused aoetted the 4th and 
5th accused in doing these illegal acts. There is 
an additional point raised as to whether the 1st 
accused attempted to pass as genuine any of these 
counterfeit currency notes, knowing or having 
reason to believe the same to be counterfeit. On 
this point, the learned trial Judge has not accept¬ 
ed the evidence adduced on behalf of the prosecu¬ 
tion and has held that this charge has not been 
made out against the 1st accused. There is there¬ 
fore no necessity to deal with this aspect of the 
case in the course of this judgment. Similarly 
with regard to the 5th accused the learned trial 
Judge was not prepared to believe that the case 
against him has been made out, because the only 
evidence against him was that he was found in 
a room in the house of the 1st accused in which 
counterfeiting was going on. There was no other 
evidence which would implicate him or which 
would show that he participated in the unlawful 
act in any manner. In th^se circumstances, the 
learned trial Judge has held that it would not be 
safe from the evidence against the 6th accused to 
hold that he abetted the 3rd accused in commit¬ 
ting the offence which is the subject-matter of the 
charge against the accused persons. He has ac¬ 
cordingly acquitted him. 

Th-re is no appeal brought on behalf of the 
stat/ in this Coun from this order of acquittal, 
and'therefore, the case of the 5th accused also 
need not be considered in this judgment. On tne 
other hand, accused 1. 3 and 4 have been held to 
be guilty of the mam charges brought against 
them. Against the 1st accused the finding is_'hat 
he abe'ted under S 99 of the Travancore Penal 
Code the commission of the offence under S. 493 
(a». The finding against the 3rd and ii 4 ' h or ac „ cu .f. 
is that they are guilty of the offence under S. 492 
(a) of the Travancore Penal Code of counterfeit, 
ing false currency notes. These fl odings • 
been attacked by the learned counsel appearing 
for these three accused persons. The main argu¬ 
ment addressed by Mr. K T. Thomas the learned 
counsel for the 1 st accused appellant, which 
also been adopted by the learned counsel appear 
ing for the 2nd and 3rd accused, relates to w 
credibility of the evidence on which the coovg* 
tion is based. The reason for tne stress laid upon 
this aspect of the case is because an 
piece of evidence which supports the conviction^ 
the evidence of -he approver P W. 17 who was Joint¬ 
ly accused with the appellants. On a P er ? sa 
the judgment of the learned trial Judge it » cw 
that he has no* misdirected himself as to’h® 
tent to which the evidence of an 
be taken into consideration and as to the 
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slty for corroboration in material particulars ip 
order that a conviction may be based on the evi¬ 
dence oi an accompnce. he has started the dis¬ 
cussion by referring to the provisions of 3. 133 of 
the Indian Evidence Act according to which a 
conviction can be based upon the uncorroborated 
testimony of an accomplice. Coupled with this is 
Illustration (B) to S. 144 according which the 
Court may presume that an accomplice is unwor¬ 
thy of credit unless he is corroborated in material 
particulars.' The extent and nature of corrobora¬ 
tion have also been borne in mind as is evident 
from the discussion in the judgment of the learn¬ 
ed trial Judge. 

(5) It is a well established rule both in England 
and in India that the evidence of an accomplice 
who from the very nature of things has partici¬ 
pated in the crime, should not ordinarily be made 
the basis for convicting an accused person. This 
is often described as a rule of prudence. But it 
has in practice acquired the value of a rule of law. 
The scope of this rule has been clearly laid down 
in the judgment of the Court of Criminal Appeal 
in England in the case of *Rex v. Easkerville', re¬ 
ported in (1916) 2 KB 658. Certain portions of 
the judgment of Lord Reading, Chief Justice, may 
be quo:ed with advantage. In the early part or 
the judgment his Lordship says: 

“There is no doubt that the uncorroborated evi¬ 
dence of an accomplice is admissible in law; see 
•REX v. ATWOOD*. (1787) 1 Leach, 464. But it 
has long been a rule of practice at common law 
for the judge to warn the jury of the danger 
of convicting a prisoner on the uncorroborated 
testimony of an accomplice or accomplices, and, 
in the discretion of the Judge, to advice them 
not to convict upon such evidence; but the 
Judge should point cut to the jury that it is 
within their legal province to convict upon such 
unconfirmed evidence; 'REG. v. STUBBS 1 , 
(Dears 555). In re ‘MEUNIER’, (1894) 2 QB 
415. 


This rule of practice has become virtually 
equivalent to a rule of law, and since the Courl 
of Criminal Appeal Act came into operation this 
Court has held that, in the absence of such 8 
warning by the Judge, the conviction must be 
quashed: ('REX v. TATE', (1908) 2 KB 680)/' 
The Judgment goes on to state that even when 
J “ ry , K has properly diretced In this man- 

top rm.rt e n f P ^} d f g , Judse - 11 would be open to 
°1 £ rin !i nftl A PI >eal to Interfere with a 
«? c f Witt* upon reviewing all the facta 
and evidence In the case, the Court of anneal 
thinks that the verdict is unreasonable or that it 

6 U y. b{ nnTf ed haVtog reeard 10 evident 
Such ft Power is expressly conferred upon the 

by the Cou * of Crlm' 
19 ° 7, S ' 4 ' Sub ‘ s - l - The extent of 
♦h! oo^ohoratton necessary is then dealt with in 

IShSSE? 1 a ? d u ls .Pptoted out that "confir- 
does not mean that there should be in- 
dependent evidence of that which the accomDlice 
relates, or his testimony would be unnecessary" 
Per Moule J. in 'REG. v. MALLINS'^3 Co1c C 
326). The learned Chief Justicethen goS on to 
observe that it is not necessary that the accom¬ 
plice should be confirmed in every detail nf toe 
crime. If such a condition Is SSadw'tS 
^eej'deoee of the accomplice would not be 
sential to the case, but it would be only confir¬ 
matory of other and Independent testimony. tTis 
also pointed out that the corroboration must be 
pLf ^denoe other than that of an accom- 
nnf ' *. n ? th . e 1 lcfor ! 0D e accomplice's evidence ls 
mI t u IToborat on °f toe testimony of another ac¬ 
complice; ‘REX v. NOAKES'. (1082) 9 C i P 


326). It is pointed out in the judgment that the 
rule of practice requiring corroboration has arisen 
"in consequence of the danger of convicting a 
person upon the unconfirmed testimony of one 
who is admittedly a criminal. What is required 
is some additional evidence rendering it prob¬ 
able that the story of the accomplice is true and 
that it is reasonably safe to act upon it." 

After discussing the case law on the point in Eng¬ 
land His Lordship records his conclusion in the 
following w r ords: 

“After examining these and other authorities to 
the present date, we have come to the conclu¬ 
sion that the better opinion of the law upon 
this point is that stated in ‘REG. v. STUBBS’, 
by Parke B, namely, that the evidence of an ac¬ 
complice must be confirmed not only as to the 
circumstances of the crime, but also as to the 
identity of the prisoner.” 

It is made clear in this part of the judgment that 
it would not be reasonable to expect confirmation 
of all the circumstances of the crime, but that it 
would be sufficient if there is confirmation as to 1 
the material circumstances of the crime and to! 
the identity of the accused in relation to the crime 1 
so that the Court may be satisfied that it ls not 
unsafe to act upon the testimony of the accom¬ 
plice. The view expressed by Baron Parke in' 
•REG v. STUBBS’, was adopted that view having 
prevailed till the passing of the Court of Criminal 
Appeal Act and also to the date on which the 
Judgment in the case was delivered by the Court 
of Criminal Appeal. Without formulating the 
kind of evidence which should be regarded as cor¬ 
roboration, His Lordship stresses the fact that 
corroborative evidence 

"is evidence which shows or tends to show that 
the story of the accomplice that the accused 
committed the crime is true, not merely that 
the crime was committed but that it was com¬ 
mitted by the accused.” 


(6) Passing to the nature of the evidence re¬ 
quired for corroboration. It is pointed out that it 
need not necessarily be direct evidence. It may 
be circumstantial evidence connecting the accused 
with the crime and reliance Is placed upon the 
decision in 'REG. v. BARKETT, (8 C & P 732) and 
His Lordship points out: 

Were the law otherwise many crimes which are 
usually committed between accomplices In secret, 
such as Incest, offences with females, or the 
present case, could never be brought to justice.” 

(7) In the Judicial pronouncements of the Privy 

Council a similar rule has been recognised. We 
have had occasion to refer to one of these cases 
in our Judgment In 'Criminal Appeals Nos. 41 and 
135 to 137 of 1124'. The view that we took In 
that case was that the evidence of the accomplice 
must be corroborated in material particulars by 
untainted evidence. Reference was made to the 
decision of the Privy Council reported in 1944-2 
M L J 194 CBHUBENT SAHU v. THE KING’). The 
practice In India has followed the rule observed In 
England that the evidence of an accomplice must 
be corroborated in material particulars. The 
degree or extent of the corroboration cannot be 
defined, but Is a matter for the decision of the 
Court In each particular case. In the present case, 
the evidence of P. W. 5 corroborates the testimony 
of the accomplice. The learned trial Judge has 
carefully considered the reliability and depend¬ 
ability of his evidence and he has recorded his 
conclusion that he believes P. w. 5. If P w 5 is 
believed, then his evidence supplies the necessary 
corroboration to prove the crime against all three 
appellants. (His Lordship considered the evidence 
and proceeded.) * 
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(8) In the judgment of the learned trial Judge 
he has given in a tabular statement the manner 
in which the approver's evidence has been corro¬ 
borated by untainted evidence in the case. It is 
thus clear that the trial Court has not lost sight 
of the fundamental principle to be observed in 
appreciating the evidence of an approver or ac¬ 
complice. The relevant evidence on which the 
learned counsel on both sides rely has been read 
out to us and on considering the entire evidence 
we are satisfied that the conclusion reached by the 
learned trial Judge is fully warranted. The con¬ 
viction of the three appellants must therefore be 
upheld. The sentences cannot be said to be too 
severe. In the circumstances, the conviction and 
sentences are confirmed and the appeals dismissed. 

(9) After this judgment was pronounced Mr. 

Thomas on behalf of the first accused and Mrs. M. 

John on behalf of accused 3 and 4 make an oral 
application for a certificate for leave to appeal to 
the Supreme Court. We are not satisfied that 
this is a fit case for granting such a certificate 
and, therefore, the request cannot be granted. 

R.G D. Appeals dismissed. 


7 itliayathil J.) A. I. R. 

Case referred to: 

(’51) AIR (38) 1951 S C 204: (52 Cri L J 768) 

(Pr 4) 

ORDER: The 1st accused in P.E. No 13 of 
1122 of the Moovattupuzha Stationary First Class 
Magistrate's Court is the revision petitioner in 
Criminal Revision Petition No. 145 of 1125 ana 
the 2 nd accused in that case is the revision peti¬ 
tioner in Criminal Revision Petition No. 170-1125. 
The accused are charged with offences punishable 
under Ss. 410 and 469 of the Travancore Penal 
Code corresponding to Ss. 409 and 467 of the 
Indian Penal Code. The prosecution case is as 
follows: 


of 
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K. K. Anthrew, Petitioner v. The State. 

Criminal Revn. Petn. Nos. 145 and 117 
1125, D/- 22-10-1951. 

(a) Penal Code (1060). Ss. 409 and 405 — Cri¬ 
minal breach of trust by servant — Master, 
when vicariously liable. 

‘Mens rea’ is the essence of the offence of cri¬ 
minal breach of trust. The mere fact that the 
2nd accused was employed by the 1st accused, a 
Government licensee for purchase of paddy, for 
purchasing paddy and issuing receipts cannot 
make the first accused vicariously liable for 
the offence of criminal breach of trust and 
forgery committed by the 2nd accused in the 
course of his employment. The 1st accused may 
be answerable to the Government for the mis¬ 
appropriation ot paddy committed by the 2nd 
accused, but that does not mean that he will be 
criminally liable for the offences committed by 
his employee. According to the definition of 
the offence of criminal breach of trust the 1st 
accused will be criminally liable for the offence 
of the 2nd accused only if it is proved that he 
wilfully suffered the 2nd accused to commit the 
offence. So long as there is nothing to show 
that the accused wilfully allowed the 2 nd 
accused to commit the ofi'cnce of dishonestly 
misappropriating paddy it cannot be said that 
the 1st accused has committed the offence or 
criminal breach of trust. (Paras 3, 4) 

Anno: Penal Code, S. 409 N. 1: S. 405 N. 7. 

(b) Criminal P. C. (1898). S. 215 - No evi¬ 
dence against accused — It is point of law and 
commitment can be quashed. 

When there is no evidence in the case oni the 
basis of which the accused can be convicted on 
trial it is a point of law and the High Court can 
set aside the order of commitment. (lara oj 

Anno: Cr. P. C., S. 215 N. 8. 

K. K. Mathew (in No. 145) and K. Korathu 
(in No. 170), for Petitioner; M. N. Parames- 
waran Pillai, Public Prosecutor, for The State. 


(2) The 1st accused was a license-holder for the 
purchase of paddy on behalf of Government from 
the landholders of Moovattupuzha and Kotha- 
mangalam Pakuthies in the year 1121. He was 
suppued with printed triplicate receipts by the 
Taluq Office, one of which was to be given to the 
seller of paddy, one to be sent to the Taluq Office 
and the other to be kept with the licensee. The 
1 st accused entrusted the 2 nd accused with the 
work of purchasing paddy and issuing receipts 
therefor. It is alleged that the 2nd accused got 
25 paras of paddy from P. W. 1 on 20-8-1121 and 
gave Ex. A receipt for the same. But the quan¬ 
tity of paddy shown in the counterfoil sent to the 
Taluk Office and in the duplicate kept by the 
licensee was only 4 paras. That was the quantity 
that was entered in the Nalvazhi Register of the 
1st accused also. When this fraud was detected 
by the Special Proverthicar one Lobba an associ¬ 
ate of the accused got Ex. A receipt from P. W. 1 
and the 2 nd accused corrected the entry therein 
so that it might tally with the counterfoil. A 
similar fraud was practised in the purchase of 
paddy from P. W. 10 also. Exs. D and E are re¬ 
ceipts issued to P. W. 10 by the 2nd accused. They 
do not tally with Exs. J and K counterfoils and 
Ex. T (3) entry in the Nalvazhi and Ex. U (1) en¬ 
try in the Ara Register. 11 witnesses were exa¬ 
mined for the prosecution and Exs. A1 to U- were 
filed. Finding that a prima facie case was made 
out against the accused the learned First Class 
Magistrate framed a charge against themi undci 
Ss. 410 and 469, T.P.C. for criminal breach of 
trust and forgery and committed t.iem to tl 
SoS Court of Parur to stand their trial for 
STS offences. The Revision Petitions are 
filed from this order of commitment. 

(3) The contention raised by the 1st accused bi 
Criminal Revision Petition No. 145 of 1125 is hat 
no case has been made out against him and tha 

SStfS 

no evidence in the case to show that the 1st 
ed was a party to the offences of criminal breaen 
of trust and forgery alleged to have *een connnet¬ 
ted by the 2 nd accused or that he aoeua 

neSaxTmined 1 by^theTScutlon swears to the 
fact that the 1st accused was Pfcse'it when Paddy 

s r M sas sssss 

MS SS* 5 “"ATM 

do With the correction of Ex. !h e case to 

nrnised There is also no evidence in the 

ttaJ&et ttS the 1 st accuse, 

commission of these offenees y e 2 nd 

or that he had reason to suspect tnat * fact- 
accused committed these °^cncc_ • accu ced foi 
that the 2 nd was 
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offences committed by the 2 nd accused in the 
course of his employment. The 1st accused may 
be answerable to Government for the misappro¬ 
priation of paddy committed by the 2nd accused, 
but that does not mean that he will be criminal¬ 
ly liable for the offences committed by his em¬ 
ployee. According to the definition of the offence 
of criminal breach of trust the 1 st accused will be 
criminally liable for the offence of the 2 nd accus- 
led only if it is proved that he ‘wilfully’ suffered 
the 2nd accused to commit the offence. So long 
as there is nothing to show in this case that the 
accused wilfully allowed the 2 nd accused to com¬ 
mit the offence of dishonestly misappropriating 
paddy it cannot be said that the 1 st accused has 
committed the offence of criminal breach of 
Itrust. 

As stated above, there is no evidence in the case 
to show that the 1st accused either knew or had 
reason to suspect that the 2nd accused was dis¬ 
honestly misappropriating paddy purchased from 
the land-holders. It has also to be noted that al¬ 
though large quantities of paddy have been pur¬ 
chased from the land-holders by the 1st accused 
through the 2nd accused the offence is alleged to 
have been committed only in respect of a few 
paras of paddy purchased, from P.Ws. 1 and 10. 
In the circumstances, it is only reasonable to hold 
that the 1 st accused had no occasion to suspect 
that these two acts of misappropriation would be 
committed by the 2 nd accused. It cannot there¬ 
fore be said that the 1st accused had wilfully suf¬ 
fered the 2 nd accused to dishonestly misappro¬ 
priate paddy in violation of the terms of the 
license granted by Government. 

(4) ‘Mens rea’ is the essence of the offence of 
[criminal breach of trust. It has been recently 
|neld by the Supreme Court in 'HARIPRASADA 
RAO v. THE STATE’, AIR (38) 1951 SC 204 that 
when a servant sells petrol to a bogus customer 
m the absence of coupons in contravention of the 
Motor Spirit Rationing Order and the master is 
not present at the time nor has he any knowledge 
of the supply of petrol by the servant to the bogus 
customer the master cannot be held to be vicari- 
oi^ly liable for the act of the servant, unless the 
statute either clearly or by necessary implication 

crime ° Ut menS rea> 88 a constItuent Part of the 

oiffi. I » t hl?**i,TO ed by the ’earned Public Prose- 
tW* Court can set aside an order of 

B T5 S e the°CrimPn B a , W law “ Provided in 
o. zio 01 uie Criminal Procedure Code n nt it k 

well established that when Uicreisnoevidence In 

fcKn^rS ? WhlCh the ie 

erned with the offences alleged tohave blen com 
mltted by the 2nd accused. V Deen COm 

(61 I therefore quash the commitment of the 

execut€d by **•» 

(7) 'With regard to the 2nd accused I find no 
reason to Interfere with the order of 
S y the leamed Plrst Class Magistrate * 

prlma facie evidence against him with remind to 
the commission of the offences with wlff he 2 

ft*?* 6 * Cl ^ nlnal Revision Petition No 170 of 
1125 Is therefore dismiss**!, 170 01 

RGJ) ‘ Orders accordingly. 
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AND JOSEPH VITHAYATHIL JJ. 

Mariamma Mathew, Petitioner v. Ittoop 
Poulo, Counter -Petitioner. 

C. R. P. Nos. 536 and 1097 of 1123. D/- 
2-11-1951. 

(a) Civil P. C. (1908). S. 136 — Attachment 
before judgment—Property beyond Court’s juris¬ 
diction — (Travancore Civil P. C. (VIII (8) 
of 1100), S. 101). 

A Court can pass an order for attachfhenC 
before judgment of properties situated beyond 
its jurisdiction; 10 Ind Cas 794 (Rang); AIK 
(U) 1926 Lah 330; AIR (18) 1931 Rang 279 and 
AIR (24) 1937 Rang 367, Ref. (Para 5) 

Anno: C. P. C., S. 136 N. 7 Pt. 3. 
t * (b) Civil P. C. (1908), S. 136 — Non-com¬ 
pliance with — Effect — (Travancore Civil 
P. C. (VIII (8) of 1100), S. 101). 

S. 136 prescribes the procedure, it does not 
touch the jurisdiction. (Para 5) 

When an order of attachment before judg¬ 
ment of properties situated within the jurisdic¬ 
tion of one Court is made by another Court, the 
provision in S. 136 to send the order of attach¬ 
ment to the District Court within the local 
limits of whose jurisdiction the properties 
sought to be attached are situated, is only a. 
procedural one and so long as the Court effect¬ 
ing the attachment has jurisdiction over the 
subject-matter .of attachment non-compliance 
with the provision in S. 136 can only amount to 
an irregularity. Case law discussed. 16 Trav 
L T 368, Approved. (p ara 5 ^ 

Anno: C. P. C., S. 136 N. 6. 

(c) Civil P. C. (1908)), S. 136 and O. 21 R. 58, 
Proviso — Non-compliance with S. 136 — Claim 
to property attached long delayed — Waiver 
regarding irregular assumption of jurisdiction 

r <? r i va " c ? re CivU p - c - <vm (8) of noo), 

Where an order of attachment before judg- 
ment relating to property situated within the 
jurisdiction of another Court is not transmitted 
through the District Court but is sent directly 
to that Court and the claim to such property 

had to O a 21 d R he 58° n h d ?i y Can ’ reeard being 
naa to O. 21 , R. 58, be taken to be evidence 

of waiver on the part of the claimant regarding 

assumption of jurisdiction by the 

Court passing the order of attachment. (Para 7) 

Anno; C. P. C., S. 136 N. 6; O. 21 R. 58 N. 21. 

* (d) Civil P. C. (1908), O. 21, R. 54 (2) — 
Severai properties sought to be attached — 
Amxture of copy of order on each property — 

R c - <VUI (8) °‘ “»«>• 

It is settled law that unless the formalities 
prescribed to effect an attachment are dulv com 
pHed w“h it «.mo, h c saia th a, tE, has E 
a valid attachment. A strict compliance with 
he provisions prescribed has therefore to he 
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When several properties are sought to be 
attached under one order, affixture of the copy 
of the order of attachment on one or some alone 
of the properties would not be sufficient to 
effect a valid attachment of all the properties. 

But a copy of the order should be affixed on 
each separate property. AIR (30) 1943 Mad 
"12 and AIR (35) 1948 Mad 191, Rel. on; AIR 
(36) 1949 Cal 320, Dissent. (Para 18) 

Anno:C. P. C., O. 21 R. 54 N. 8 Pts. 3 and 4. 

N. Varadaraja Iyengar, Advocate, for Peti¬ 
tioner; K. P. Abraham and K. T. Ninan, Advo¬ 
cate, for Counter-Petitioner. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

<’87) 9 All 191: (13 Ind App 134 P C) (Prs 7, 13) 

(’88) 11 Mad 26: (14 Ind App ICO (P C) ) 

(Prs 7, 13) 

<’28) AIR (15) 1928 P C 139: (51 Mad 349) 

(Prs 17, 18) 

’28) AIR (15) 1928 P C 162: (3 Luck 314) 

(Pr 7) 

(’41) AIR (28) 1941 All 212: (195 Ind Cas 891) 

(Pr 8) 

(’46) AIR (33) 1946 All 438: (ILR (1946) All 
788) (Prs 17. 18 ) 

(’88) 12 Bom 368 (Pr 19) 

(’85) 11 Cal 74 (Pr 19) 

(’95) 22 Cal 764 (Pr 11) 

(’09) 36 Cal 193: (1 Ind Cas 913) (Prs 7. 13) 

(’49) AIR (36) 1949 Cal 320: (83 Cal L .1 104) 

(Pr 19) 

(’49) AIR (36) 1949 Cal 690 (Pr 11) 

(’ 19 ) AIR (6) 1919 Lah 27: (1 Lah 158) (Pr 12) 

(’26) AIR (13) 1926 Lah 330: (93 Ind Cas 361) 

(Pr 5) 

(’43) AIR (30) 1943 Lah 129: (207 Ind Cas 561) 

(Pr 10) 

(•51) AIR (38) 1951 Madh B 82 (2) (Pr 9) 

(’19) 42 Mad 844: (AIR (7) 1920 Mad 804 FB) 

(Prs 17. 18) 

<’40) AIR (27) 1940 Mad 214: (187 Ind Cas 758) 

(Pr 10) 

(’43) AIR (30) 1943 Mad 449: (ILR (1943) Mad 
804) (Pr 13) 

(’43) AIR (30) 1943 Mad 712: (210 Ind Cas 197) 

(Prs 18. 19) 

(’48) AIR (35) 1948 Mad 191: (1947-2 Mad L J 
310) ( Prs 18 - 

(’46) AIR (33) 1946 Pat 301: (25 Pat 50) ^ 

(’ll) 10 Ind Cas 794: (4 Bur L T 89) (Pr 5) 

(’31) AIR (18) 1931 Rang 279: (9 Rang 561) 


(Prs 5. 8) 
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situated within th e jurisdiction of that Court. The 

^2?“ J** wllhln lhe Jurisdiction of 
Parur Munsiff s Court. The attachment of the 
property within the jurisdiction of the Ferumpa- 
voor Munsul s Court was effected on 24-12-1112 
and with respect to the properties wilhin the 
jurisdiction oi _th e Parur Court the Perumpavoor 
Munsiff sent his order of attachment and the con¬ 
nected papers direct to the Parur Court instead of 
sending the same through the District Court at 
Parur as required by S. 101 of the Travancore 
Civil P. C. (a provision corresponding to S 136 of 
the Civil P. C. Act V (5) 1908). 

The District Munsiff, Parur, got the 11 items 
situated within his jurisdiction attached by an 
Amin from his Court and his report shows that 
the attachment was effected on 7-1-1113. In due 
course the plaintiff’s suit resulted in a decree in 
his favour and as he proceeded to execute it by 
bringing the properties attached before judgment 
to sale the three claims giving rise to the order 
under revision were preferred by three several 
alienees from the judgment-debtor. These claims 
raised two preliminary questions of which one 
was whether the attachment effected by the Parur 
Munsiff's Court was valid inasmuch as the order 
for attachment was sent direct to that Court in¬ 
stead of through the District Court at Parur as 
enjoined by S. 101 of the Travancore Civil P. C. 
This preliminary point was found against by the 
learned Munsiff. On the authority of a Division 
Bench ruling of the Travancore High Court re¬ 
ported as ’JACOB v. CHACHI’, 16 Trav L T 358 the 
Munsiff held that the failure to transmit the 
attachment order through the District Court at 
Parur was only an irregularity and not a matter 
affecting the jurisdiction of the Parur Munsiff’s 
Court to effect the attachment. 

(2) The second preliminary point arose from 
the fact that on four alone out of the eleven items 
of properties situated within the jurisdiction of 
the Parur Court there was affixture of the copy of 
the order of attachment. The eleven items lay 
scattered in four ’muries’ and one item in each 
•muri' was selected for publication of the order by 
affixture. It was contended that, assuming the 
Parur Munsiff’s Court could have validly attach¬ 
ed before judgment these properties pursuant to 
an order of the Perumpavoor Munsiff's Court sent 
direct to that Court, no effective or valid attach¬ 
ment there would be unless there was affixture ol 
the copy of the order on every one of the proper¬ 
ties and that as there was admittedly no affixture 
on items 2. 4.5.7.8, 9 and 12 these items were not 
in any event subjects of the attachment said to 
have been effected. This point found favour witn 
the learned Munsiff and the decree-holder has pre¬ 
ferred C R. P. No. 1097 challenging the correct 


(’37) AIR (24) 1937 Rang 367: (1937 Rang L R ness of that view. 

1 «mo\ (Pr 5) ( 3 i As a result of the decision on the second 

preliminary point all the items involved in claim 
petition No 14123 of 1121 were found not 'o nave 
been validly attached. The next claim CM P No. 
11189 of 1122 . related to item 6 of the 
schedule, and to a building on item (1) which was 

within the jurisdiction of the Perumpavoor Coua 

The Munsiff not only found that these items were 

validly attached but also that the clal "™®"ment 
tained title to the properties under a do 
which came into existence when more than » 
year and a half had elapsed from the date of 
attachment. That claim was hence dismissed and 
the petitioner therein has preferred C R p No j 
535 of 1123. The third claim C. M. P. UJ- 4 “ 
1122 related to Items 7. 10, and 12 of t 
attachment schedule and from the Couri s a 
cision on the second preliminary point It ®liowe 


16 2 Trav L T 368 (Prs I. 4 _ 14) 

<jg> 898 (Pr 7> 

(1874) LR5PC 516: (30 L T 729) (Prs 7. 12) 
(18.78) 12 Peters U S 300 (Pr 7) 

(18.38) 21 Peters U S 657 [Pr J) 

(1879) 98 U S 476: (25 Law Ed 237) (Pr 7) 

ORDER: These two revision petitions arise from 
an order of the District Munsiff Panjr deposing 
of three separate claims preferred regarding cer 
tain properties attached before ■I'^ment, pursu¬ 
ant to an order of the District Mum ff. 
pavoor. in O. S. No. 744 of 1112 on the file of the 
Perumpavoor District Munsiff s Court the pain 
tiff sought for and obtained an order fn»- «"a-n- 
ment before Judgment of 12 items of immo anl 
properties. One alone among the 12 items was 
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that there was really no attachment of items 7 
and 12. The claim with respect to item 10 was 
dismissed but the claimant has not preferred any 
revision petition. The decree-holder has filed an 
objection memorandum in C. R. P. No. 536 while 
the counter-petitioners in C.R.P. 1097 (claimants 
in the three petitions before the lower Court) have 
filed a memorandum of objection in the decree- 
holder's revision petition C.R.P. No. 1097. 

(4) We are now called upon primarily to exa¬ 
mine the correctness of the decisions the lower 
Court gave upon the two preliminary points raised 
before it and w e shall first deal with C.R.P. No. 
o36 in which the claimant in C. M. P. No. 11189 
challenges the validity, of the decision that the 
attachment effected by the Parur Munsiff's Court 
is not rendered invalid by reason of the fact that 
the order of attachment was transmitted to the 
Parur Munsiff's Court direct and not through the 
District Court. When the petition came up for 
hearing before on e of us sitting as a Single Judge 
doubts were raised regarding the correctness of 
the decision in ‘16 Trav L T 3C3\ and it was 
thought desirable that the point should be con¬ 
sidered by a Full Bench. Accordingly C. R. P. No. 
536 and the connected revision C. R. P. 1007 were 
referred to a Full Bench. 

* 5 }. ° n be . half ° r , the Petitioner in C. R. P. No. 
.-*36 it was strenuously contended before us that, in 

abs c ^ ce (1 0f an o^er from the District Court 
authorisinfir the District MunsiQ of Parur to earn- 

rn ,, / ie H? o C ^ ne ? t direcled b >' llle Perumpavoor 
Couit, the Parur Munsiff’s Court had no jurisdic- 

mont 10 at ? achment and that the attach- 

ment effected in this case over the properties 
situated within the Jurisdiction of the Parur Court 
was hence mvaiid and of no legal effect. The 

p °“r free , f . r , om d^culty. for it involves the 
de ,~'rmmation of the question whether the trans- 
rnission of the order of attachment in disregard of 
the provision in S. 101, Travancore Civil P c was 
irre f ularit y. or a matter affecting' the 
° n °, f l , he Munslfr ' s Court at Panir. where 
subWi^mati 3 l k of. 1 inherent Jurisdiction over the 

Uon of inrii b h. the .‘ l e was only assump- 

* , l u I/f d “ tl 5 n Uierc 15 a plethora of deci- 

ti?i'li nC ^ ing those the Privy Council that 

lar be invalid but on, y irr egu- 

waiv“ B B fL £ defCCt f one whj cn might be 

nosiUon L l e p , roceed 10 examine the pro- 

S of s iof nf V ?h en ii° quote llcre the provi¬ 
sions ot s. 101 of the Travancore Civil P C. 

applicat J°n « made that any 

sFss-sss 

SrsSSpS: 

rant or order, together wUh the nroLw the Wav ' 
or the wsta or the amKruuSS am °" M 
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the former Court why he should not be sent to 
the latter Court, or unless he furnishes suffi¬ 
cient security for his appearance before the lat- 
icr Court or for satisfying any decree that may 
be passed against him by that Court, in either 
01 which cases the Court making the arrest 
shall release him.” 

The above corresponds to sub-ss. 1 to 3 of S. 136 
ol Act V (5> of 1903 and sub-s. 4 of section 136 
is omitted from the Travancore Code. It is now 
v.-eii settled that under Act V(5) of 1908 a Court 
can pass an order for attachment before judgment 
ot properties situated beyond its jurisdiction. 'SO 
MASUNDARAM CHETTY v. MUTHU VEERAPPA 

W 111(1 Cas 794 (Ran ^ ‘CHAUDRI 
KANH\A FIkM V. FIRM DINA NATH HARDIAL- 
MALL , I AIR (13) 1925 Lah 330; CHET- 

TiAR FIRM v. AIAUNG SEIN’, AIR (18) 1931 

?AcL 2 i 9 ^^ SRAJ CHANANLAL v. RAM- 
JASRAR i\iADANCHAND\ AIR (24) 1937 Rang 

36#. That however was not the position under the 
previous Cedes, and the Civil P. c., Act VITI (8) 
of 1100. Travancore, is modelled on Civil P. C. Act 
V (oi of 1908. It was not disputed that the Perum- 
pavoor Munsiff’s Court had jurisdiction to order 
attachment before judgment of properties situated 
withm the jurisdiction of the Parur Munsiff's 
Court. Nor was it disputed that the Parur Mun- 
sms Court had jurisdiction over the properties 
attached in this case. 

pie question is, when an order of attachment 
before judgment of properties situated within the 1 
jurisdiction of one Court is made by another 
Court, the provision in S. 101 to send <he order of 
attachment to the District Court within the local 
units of whose Jurisdiction the properties sought 
to be attached are situated is only a mode of pro¬ 
cedure prescribed or whether the jurisdiction of 
the Court effecting the attachment will depend 
upon the District Court’s order in that behalf. 
Our considered view is that the provision is only 
a procedural one and that so long as the Court 
effecting th c attachment has jurisdiction over the 
subject-matter or attachment non-compliance with 
the provision in S. 101 can only amount to an ir¬ 
regularity. 

Sub-section 2 of S. 101 shows that when an 
order for attachment before Judgment passed by 
a Court is sent to the District Court, the latter 
Court is bound to carry out the order itself or 
through a Court subordinate to it. The only func¬ 
tion of the District Court to which the order of 
attachment is sent or of a Court subordinate to 
it to which thc District Court might send it is 

?. ut . the orde1 ' and complete the 
formalities of attachment. In other words S. 101i 
prescribes the procedure, it does not touch the! 
jurisdiction. 1 

(6) Though it cannot be said that the function 
of a Court to which a decree is transferred for 
execution is similar, balance of judicial opinion is 
in favour of the view that when in disregard of 
the provisions of O. XXI R. 5 of the Civil P. C. 
Act V(5), 1908, a Court sends its decree for execu¬ 
tion to a Court situated in a different District the 
proceedings taken by the latter Court can only be 
said to be irregular and that that irregularity is 
one that can be waived. Unlike R. 4 of O XXI of 
the Travancore Civil P. C., R. 5 of O. XXI of the 
Indian Civil P. C. dealing with the mode of trans¬ 
fer of a decree for execution provides that where 
the Court to which the decree is to be sent for 
execution is situated in «i different District the 
Court which passes it shall send it to the District 

e C St£ ^ DiStrkt ,n WhICh totote 

p U r nd 0 e L R c« 5 f °\, XXI of the Travanc ore Civil 
P. C. any Court sending a decree for execution to 
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another Court may send it direct to that Court. 
This and the provision in S. 39 of that Code (cor¬ 
responding to S. 46 of the Indian Code) are in our 
view pointers ui the direction that the jurisdiction 
of the Court to which an order of attachment is 
sent for attachment to be carried out, or a decree 
is sent for execution, or a precept is sent under 
Section 39 does not depend on the intervention 
of any District Court. The question would always 
be whether the Court to which the transmission is 
made has jurisdiction over the subject-matter, and 
if that question be found in the affirmative, any 
irregularity in procedure regarding assumption of 
jurisdiction cannot render a proceeding taken by 
that Court null and void. The irregularity would 
only be one which might be waived. 

Decisions which lay down that an execution 
proceeding conducted by a Court to which a decree 
is transferred for execution in disregard of the 
provision in Order XXI, Rule 5 of Act V (5), 1908, 
will not be null and void will be presently refer¬ 
red to, but before we do that some early Privy 
Council decisions which state that the answer to 
a question similar to the one before us in this 
revision must depend upon whether the case is 
one where there was inherent lack of jurisdiction 
or it was only a case of irregular assumption of 
jurisdiction may usefully be cited. 

(7) In 'PISANI v. ATTORNEY-GENERAL OF 
GIBRALTER', (1874) L R 5 P C 516, their Lord- 
ships of the Judicial Committee held: 

“That, where there is jurisdiction over the sub¬ 
ject-matter, but non-compliance with the proce¬ 
dure prescribed as essential for the exercise of 
the jurisdiction, the defect might be waived.*; 
That case further held that defects of jurisdiction 
arising from irregularities, in th e commencement 
of the proceedings may be waived by the failure 
to take objection at the proper stage of the pro¬ 
ceeding. The leading case on the subject is *LED- 
GARD v. BULL*, 9 All 191 (PC). In that case the 
Judicial Committee observed as follows: 

"When the Judge has no inherent Jurisdiction 
over the subject-matter of a suit, the 
cannot, by their mutual consent, convert it mto 
a proper judicial process, although they may 
constitute the Judge their arbiter^ and be 
bound by his decision on the merits when the- 
are submitted to him. But there are numerous 
authorities which establish that when in a 
cause which the Judge is competent to try, tne 
parties without objection join issue and go-to trial 
upon the merits, the defendants caimot subse- 
quently dispute his Jurisdiction upon the grounds 
that there were irregularities in the initial pro¬ 
cedure, which, if objected to at the time, v\ould 
have led to the dismissal of the suit. 

These observations have been rep^^ by their 
T^rdshins in later decisions. MEENAKSHI v.5Ui»- 
. U Mad 26 and 'MNG BAHADTO 

SS s 

applied V Courts in India ingreat man, casesrf 
which a decision of AiooKerjee, j., 

sssie 

American authorities on the pomt the learn 
judge elucidated the distinctioni in matteis 

Jurisdiction as between a mer ^. i r re5U ^ r i t f nh e r ent 
assumption or exercise of innsd^ion^ inherent 

lack of Jurisdiction in the JoHowing way . 

"A Court cannot adjudicate upon a J 
matter, which does not fa 1 within its. P [ 
as defined or limited bv law; this jur^d ct on 
may be regarded to be essential, for jurisdict.on 
over the subject-matter is a condition precedent 
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to the acquisition of authority over the parties, 
and, if a Court has no jurisdiction over the sub¬ 
ject-matter of the controversy, consent of the 
parties cannot confer such jurisdiction, and a 
judgment made without jurisdiction, in such a 
case is absolutely null and void; it may be set 
aside by review or appeal, or its nullity may be 
established, when it is sought to be relied upon 
in some o'her proceedings. See Hawes on Juris¬ 
diction, pp. 12—16; Hermann on Estoppel, S. 110 
and (1S90», 19 Atlantic Rep. 898. 

"An entirely different class of questions, however, 
arises when it is suggested that a Court in the 
exercise of the jurisdiction which it possesses, 
has not acted according to the mode prescribed 
by the Statute. If such a question is raised, R 
relates obviously, not to the existence of juris¬ 
diction, but to the exercise of it in an irregular 
or illegal manner. This distinction between 
elements, which are essential for the foundation 
of jurisdiction and the mode in which such juris¬ 
diction has to be assumed and exercised, is of 
fundamental importance, but has not always 
been sufficiently recognised. That the distinc¬ 
tion is well-founded is manifest from cases o l 
high authority. Thus, in 'PISANI v. ATTOR¬ 
NEY-GENERAL OF GIBRALTER', their Lord- 
ships of the Judicial Committee held that, where? 
there jurisdiction over the subject-matter, but 
non-compliance with the procedure prescribed as 
essential for the exercise of jurisdiction, the de¬ 
fect might be waived." 

After making these preliminary observations the 
learned Judge proceeds to observe; 

"Although the objection that a Court is not given 
jurisdiction over the subject-matter by law can¬ 
not be waived, yet defects of jurisdiction arising 
from irregularities in the commencement of tne 
proceedings may be waived by the failure to take 
objection at the proper stage of the proceedings. 
•HARKNESS V. HYDE’, (1879) 98 U S 476: .TOL¬ 
LAND v. SPRAGUE’. (1838) 12 Peters U S 300; 
•RHODE ISLAND v. MASSACHUSETTS <1838> 
21 Peters U S 657 at p. 718. To put the matter 
from another point of view, it is only when a 
Judge or Court has no Jurisdiction over the 
subject-matter of the proceeding or action m 
which an order is made or a judgment rendered, 
that such an order or judgment is wholly \o.d, 
and that the maxim applies that consent can¬ 
not give Jurisdiction: in all other cases, tins ob¬ 
jection to the exercise of the Jurisdiction may be 
waived and is waived when not , taken at the 
time the exercise of the jurisdiction Is first 
claimed. ’HOBART v. FROST. (1856) 5 Duer 
N Y 672; Black on Judgments, S. 217. 

We have now to apply these principles to the** 
on hand. We have noticed that the attaenmenc 
over the properties within thei Junsd c l, ?£ hi ° f , 
Parur Munsiffs Court was effected in Chingo 
1113 Th» earliest of the three claim Petitions 

was filed in Court more than 8 years 
1121 and the other claims in 1122 . oi exoready 

52Ji 
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'TjuSadictlon b y me P.n,r 
DecSo"' bearing on tt>. 
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judgment passed by one Court to another Court 
within whose local jurisdiction the properties 
sought to be attached lie, will render the attach¬ 
ment invalid or whether non-compliance with the 
rule will only amount to an irregularity are few c-r.d 
far between. In ‘M. S. M. CHETTy.AR FIRM v. 
MAUNG SEIN', AIR (18) 1931 Rang 279, it was 
held that such assumption of jurisdiction will only 
amount to an irregularity and that the attachment 
effected will not be ‘ipso facto' invalid. This de¬ 
cision is by a single Judge, in ‘FIRM SURAJ- 
BALI RAM HARAKH v. MOHAR ALT, AIR (28) 
1941 All 212 — a Single Bench of the Allahabad 
High Court took the opposite view that the* attach¬ 
ment effected under such auspices will be un¬ 
authorised and invalid. Either of these decisions 
does not discuss the question at any great length 
or refer to the Privy Council cases we have men¬ 
tioned. This observation applies equally to other 
decisions bearing on Section 136, Civil Procedure 
Code, referred to in ‘AIR (28) 1941 All 212.’ 

(9) In the decision of the Madhya Bharat High 


Maiiiamma y. Ittooi* PuULo (FB) TraYancore.Cochin 1 G 3 


decision in ‘DEBI DIAL SAHU v. MOHAR A J 
SINGH'. 22 Cal 764. There the objection was 
raised immediately the irregular transfer was 
made. The reason given for the Court’s view Was 
tnat the intention of the Legislature appeared io 
be to give the Court of the Distiict in which it was 
desired to execute the decree which was passed by 
the Court of another District supreme authority 
in regard to the execution of that decree and that 
it was for the District Judge to assign ca^es to 
any subordinate Court in that District. 

This reason cannot hold good in cases arising 
under the Travancore Code of Civil Procedure as 
Order XXI, Rule 4. thereof provides that any 
Court sending a decree for execution to another 
Court may send it direct to that Court. Further 
the decision in ‘22 Cal 764\ was given under the 
Code of 1332 and that Code contained no provi¬ 
sion similar to Section 46 of the Code of 1908. 
£?i5Ji! cls,on has recently been followed in ‘SAC- 
^ LVD J* A ^ UMAR v - USHA pr °VA DE\ air (36) 
1949 Cal 690. The Lahore decision cited is refer- 


n.wi: ,vu Hign oyu. me Lanore decision cited k refer- 

Am 38) R 9 M v -, BHEEMSEN 1 , red to and dissented from. As Uie question S 

AIR (38) 19ol Mad B 82 (2) —brought to our notice us ooes not relate fn eveeiltinn 


Am (38) 1951 Mad B 82 (2) — brought to our notice 
by the learned Counsel for the petitioner, the 
Court winch passed the order for attachment be- 

the order direct in the name 
° f th JJ* Zir , °- i! 1 ?- Court within tlle local limits 

There dam A .. i ^ ^ 
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us ooes not relate to execution proceedings and 
the material provision in the Travancore Code 
which governs this case is different from the 
provision in the Code of 1908, we do not think 
it necessary- to state anything more than that 

^ to ,ine ^th the view 


There werrako nM 0 tne propert y was sitliate our ^^hnation is to fall into line with the v ew 

S Sh toeC0 ^ “ by tlle Lahore ' Madras a,ld Palna ^ 

™ t W “ tm Bet » re tto question two cases Ml-i, 

pnri°tff a v er t We had ment,one d that, with refer- * re somewhat analogous may also be referred to 

p . roc ^ din SS taken out pursuant % ’^HAN LAL v. JAI LAL 1 . Am (6? 1919 Lah 
OrdSXXI pS ^regard of provisions in f’ ^. e . Sc “‘ or Subordinate Judge had transferred 
nf (irrtiTiVi 3 f 5 of tb e Code 01 1908 * the balance a su,t to the Junior Subordinate Judge of the 
siich Ud frin l Qf° Piai0n favour of f be view that | am ® District Court purporting to act under 

illeeal 1 Thi e ^ O c W0U .. d be im ’ff ula r and not ® ec ‘ l( ® 24 * Civil Procedure Code. It was lieNd 
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SSaSfflSf?" T h lhe n,ode 01 transfer ordmate Juoge within the meaning of the said 
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m Ch^ffBStT 5 o Am ' 30) 4343 L - h I 29 ' 
ed tlie question ( ver7 e t li'boraWv Ur Aff 8) ha f diS:Uss - 

the Privy Council decision^ L.. -.tO 


)unin S ^ a H Cfluiesce ^ in the JuriTcSn^f the 
£SS obje 0 c r t d toi e t. JUdge they COl,!d not subse - 
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2S*** hi non-compliance’ of th. ^o was the only officer authorised to make lucl 

allowed the proceeding Ui the 8 ^mf lebtor hovln 8 
on without objection for o w fe « ee Cou ‘t to 
taken to have waived lt and that”fhl lme may be 
before the transferee Conn wp« 1 ! he P r °ceedlngs 
The Patna Case (Am (33 )SmY'P? f°L^ UU and vold * 

Lahore decision the 
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decree ceased to h,1 ^,.£73. W , hlch . Passed the 


1» l Travancore-Cochin Makiauua v. Ittoop Poclo (FB) 

iess the Court which passed the decree had trans- attachment. In 
ferred it for execution. In that case However me 
decree-holder applied directly to the second Court 
lor execution and it was held that the absence of 
an order of traasfer was merely an irregularity 
in the assumption of jurisdiction by that Court 
when execution proceedings were commenced there 
and that therefore when objection to the defect of 
jurisdiction was not taken in the first instance 
the judgment-debtor must be deemed to have 
waived it. Krishnaswami Iyengar, J.. who de¬ 
livered the judgment in that case has discussed 
the question at considerable length and also re¬ 
ferred to the decisions in ‘LEDGERD v. BULL’, 

9 all 191 (PC); ‘MEENAKSHI v. SUBRAMANIA', 

11 Mad 26 (PC) and ‘GURDEO SINGH v. CHAND- 
RIKA SINGH’, 35 Cal 193. 

(14) Rom the foregoing discussion it is clear 
that our view is that the decision in *16 Trav L T 
368, was rightly given and that the decision ol 
the lower Court to the effect that the attachment 
effected by the Parur Court Is not invalid a5 re¬ 
gards properties in respect of winch the forma¬ 
lities prescribed by the Code have been duly com¬ 
plied with is also right. 

(15) It was faintly suggested that there was no 
proper attachment of the building on Item (I) in 
that no order of attachment was affixed thereon. 

Item 1 is situated within the Jurisdiction of the 
Perumpavoor Munsiff’s Court and it was that 
Court which effected its attachment. We are at 
a loss to know how ILe Parur Munsiff's Court 
could entertain a claim in respect thereto. Though 
this aspect was not mentioned during the argu¬ 
ment, the learned Counsel for the petitioner aid 
not himself seriously press the point that tneie 
was no valid attachment of the building. Admit¬ 
tedly the land comprised in Item I was properly 
attached. 

(16) The grounds mentioned in the memoran¬ 
dum of objection filed by the decree-holder are vir¬ 
tually the same as those taken C. R. P. No. 1097 
and the question raised by them can be moie 
appropriately discussed in that revision. C. R. P- 
538 fails and w e dismiss it with costs. 

(17) We have noticed that the learned Mu ns iff 
upheld the objection raised by the claim peti- 
t .oners that there was no valid or effective attach 
meat of Items 2. 4. 5, 7. 8. 9 and 12 of the attach¬ 
ment Schedule, in C. R. P. No. 109. the decree- 
holder questions the correctness of that decision. 

The point of the objection that prevailed with tne 
lower Court was that no copy of the attachment 
order was affixed on any of these items and What 
we have to consider is whether a property can be 
caid to have been attached unless a copy of tne 
order of attachment is affixed on it. The decision 
involves the interpretation of Sub-rule (2>. Rule t>2. 

XXI of the Travancore Civil Procedure 
SSfcSonding to S,to-M»lc 2 E,,l 0 54 Order 
XXI of the Indian Code. Sub-rules (1) and 

r Sg $E£ : .he property is immovable, the 

hiETthe Judgment-debtor fmm "transferring 

The h o a rd g e e r shall be proclaimed at some place 
on or^adiaeent tfTsr.ch property by beat ot <lnm. 
or other customary mode, and a copy ofin 
order shall be affixed on a conspicuous part of 
the property and then upon a conspicuous part 

iit°is^uled'lawThat unless the formalities; pres- 
jeribed to effect an attachment are duly com P* t ®d 
with it cannot be said that there has been a valid 
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attachment. In 'MUTHIAH CHETTI v PALANT- 
APPA CHETTYAIR (15, 1928 P C 139 m pr£ 
nouncmg tne judgment of the Judicial Committee 
Lora Shaw said that no property can be declared 
to be attached unless first ihe order for attach¬ 
ment nas been issued; and secondly in execution 
oi that order the other things prescribed by the 
rules in the Code have been done, it was also 
stated that the attachment is something separate 
from the mere order, and is something which has 
to be done and effected before attachment can 
be declared to have been accomplished. 

In 'SINNAPPAN v. ARUNACHALAM PILLAP, 
42 Mad 844, a i-all Bench of the Madras High 
Court said that an attachment operates as a valid 
prohibition against an alienation of the attached 
property only from the date on which the neces¬ 
sary proclamation is made and copy of the order 
affixed as contemplated in Order XXI, Rule 54 
C.P.C. It was also pointed out there that when 
the rights of transferees for consideration arc 
affected by the attachment, to protect the in¬ 
terest of such transferees it is necessary that the 
lact of attachment should be made known by follow¬ 
ing the procedure laid down by the Code. The same 
view was taken in TOKHPAL SINGH v. KAN- 
HAIYA LAL’, AIR (33) 1946 All 438. A strict com¬ 
pliance with the provisions prescribed has there¬ 
fore to be insisted upon to hold that an attach¬ 
ment has been duly accomplished. 

(18) Here the question is whether when several 
properties are sought to be attached under one 
order, affixture ot the copy of the order of attach¬ 
ment on one or some alone of the properties would 
be sufficient to effect a valid attachment of all 
the properties or whether the properties on which 
the order of attachment was affixed could alone 
be said to have been validly attached. The learned 
Munsiff held that to constitute a valid attach, 
ment there should be affixture of the order indi¬ 
vidually on all the properties and for that view 
he quoted the authority of a Division Bench ruling 
of the Madras High Court by Sir Lionel Leach, 
C.J., and Sahabuddin, J., in ‘RUKMINAMMA v. 
RAMAYYA’, AIR (30) 1943 Mad 712. The follow¬ 
ing quotation from the decision of the learned 
Chief Justice may usefully be made here: 

-Order XXI. Rule 54 (2) speaks of ‘the property.* 
This description is manifestly inappropriate 
where the decree-holder has attached numerous 
properties situate in different places •••••••*:; 

How can it be said that when an order oi 
attachment is affixed only to one property there 
has been effective attachment of properties 
situate elsewhere? As we have indicated, in our 
opinion, the use of the -ords 'the property'im¬ 
plies separate attachments where the!«PP«ca 
tion for attachment embraces several proputies 
situate in different places.” , 

This case was followed by ^jamaimauJ., as 
then was. in ‘MURUGAPPA CHETTIAR. v. 
THIRUMALAI’, AIR (35) 1948 Mad 1 . Jgg 
question is discussed at greater length in tn's 
case than in 'AIR (30) 1943 Mad1 712 and when 
referring to that case the learned Judge stated 

t- '\Vhen several properties are sought to be nttadi 
ed in pursuance of an order for attachment, 
there must be proof of affixture on eve |7 one of 
the properties. This was laid down in MR 
1943 Mad 712'. that where there are several io 
of property, an order of attachment affixed 
to one such lot cannot be deemed^to be eff 
• attachment of other lots of pr °^™ . _. IAT AM 
The decision in 

KAW, and 
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•POKHPAL SINGH V. KANHAIVA LAL’, AIR <33> 
1946 All 438, are all referred to and discussed 
by the learned Judge. Regard being had to the 
purpose with which the provision that m causing 
an attachment of immoveable property a copy ot 
the order of attachment should be affixed on the 
property sought to be attached is embodied into 
the Code we are not inclined to differ from the 
view taken in these cases that when several pro¬ 
perties are attached a copy of the order should be 
affixed on each separate property. In the case 
before us the properties situate in one ‘muri* were 
treated as one lot and a copy of the order was 
affixed on one item comprised in each lot*. We 
cannot agree that that would satisfy the require¬ 
ments of the provision referred to. 

(19) Mr. K. T. Ninan, who appeared for the 
decree-holder, invited our attention to a recent de¬ 
cision of the Calcutta High Court which takes tne 
contrary view. ‘AYEZALI MIR v. MAHANANDA- 
BARUT, AIR (36) 1949 Cal 320. The decision iu 
•MURUGAPPA CHETTIAR v. THIMMALAI 
NADAR’, AIR (35) 1948 Mad 191^Js expressly dis¬ 
sented from in that case. Das Gupta. J., who 
gave that decision sat there as a Single Judec. 
The relevant portion of the head-note is as 
follows: 


"The Legislature was clearly conscious of the 
fact that a property to be attached may be in 
different lots and In R. 67, O. 21. provided 
for separate proclamation for each lot in cer¬ 
tain cases, but omitted to make any such pro¬ 
vision for different lots in O. 21, R. 54. The in¬ 
tention of the Legislature is therefore clear that 
the immoveable property to be attached is con¬ 
sidered to be one and it is sufficient if the order 
is affixed on a conspicuous part of the property. 
The lav/ docs not require that where this pro¬ 
perty is in several plots contiguous or otherwise 
iho order should be affixed on each separate 
plot.” 

With respect we venture to observe that the 
learned Judge has sought to give to Sub-rule 3 
of Rule 67 (Rule 65 of Travancore Civil Procedure 
Code) of Order XXI a meaning different from mat 
it really bears. Rule 67 deals with the mode ot 
making proclamation for the sale of immovable 
property and Sub-rule (1) enacts that every pro¬ 
clamation shall be made and published as nearly 
as may be in the manner prescribed oy Rule 54, 
Sub-rule (2) Sub-rule (2) of Rule 67 relates to 
the publication of th e proclamation in the official 
Gazette or in a local newspaper and Sub-rule (3) 
states that where the pioperty is divided into lots 
for the purpose of being sold separately, it shall 
not be necessary to make separate proclamation 
^ess P«>Per notice of the sale can¬ 
not in the opinion of the Court otherwise be 
given. 

*J le flrst P Iac e as pointed out in 'RUKMIN- 

(30) 1943 Mad 712, ft 
dteUnctkm must be drawn between attachment 
and the proclamation of sale of the monertv 
attached.- Rule 67 and in partlcuar Sub-rule (3) 
^ p f roceduro aft , er attachment. Sub- 
f? f case wher e the property in- 
t® 1 ^* f°. be sol d in execution of a decree is 

bbtSSn? a ° h a p.^ mber ° f f 1011 l0ts 83 a mcftris of 

obtaining a better aggregate price. What it stairs 
& that in such cases the law does not require that 
«2K® ProelnmaUQn °f sa] e should be made on 
each lot into which the property is so divided In 
other words a mere breatenjj of a property into 
lots does not necessarily convert it into several 
properties for the purpose of a proclamation for 
sale. This is the view West and Birdwood, JJ 

mk.lP.SF® 0 ANTONIO DE PEN HA v. JAI- 
BHOY ARDESHIR SET', 12 Bom 368, concerning 


Sections 274 and 289 of the Code of 1831 (corres¬ 
ponding to Order XXI, Rules 54 and G7>, when 
Uhtc existed no provision corresponding to Sub- 
rule t3> of Rule 67 in Section 289. 

What the Legislature did hi 1903 was to 
statutory recognition to the view expressed m 
‘12 Bom 368.’ Sec Mulla’s Civil Proc^cure Code. 
11th Edition, 1941, page 860, Commentary to Sub- 
rule (3». This Sub-rule really emphasises that 
when different items are sought to be attached or 
soid there should be affixture of the notice ot 
attachment or of proclamation on the items hiiu- 
viduaily. Sub-rule (3> of Ruie 67 only states 
a plot divided into a number of small lots for pur¬ 
poses of convenience should net he treated as 
separate items for the observance of the forma li¬ 
lies referred to in Sub-rule (1‘. In the case m 
(1888i ILR 12 Boin 363. the property was of 10 
or 11 acres in extent and it was split lip into 22 
blocks. It was held that each block should nut 
be treated as a separate item for the purpose cf 
Section 289, (now Order 21. Rule 67 >. 

Further Das Gupta. J., also omitted to noi’ce 
an early Division Bench ruling of the Calcutta High 
Court TRIPURASUNDARI v. DURGA CHUR AN 
PAL, 11 Cal 74. where it was held that when sepa¬ 
rate properties are attached under one proceeding 
or order in one execution case, the attachment ls 
separate and distinct as regards each. The learned 
Judge? there were no doubt interpreting Section 
289 of the Code of 1832 as it stood before the 
words "on the spot where the property is attached” 
were deleted by the Civil Procedure CiXle 
Amendment Act VII (7) of 1885. Their observa¬ 
tion that when several separate properties arc 
attached under one older the attachment is 
separate and distinct as regards each is worthy ot 
notice and helpful to understand Order 21, Rule 51 
in the true light that when several properties ate 
attached copy of the order of attachment should 
be affixed separately on each item. 

(20> The lower Court’s view” that Items 2, 4, 5, 
7. 8, 9 and 12 cannot be held to have been validly 
attached is in our opinion correct and is in accord 
with the true meaning of the relevant provision 
in Order XXI, Rule 52 (2) of the Travancore Code 
(Rule 54 (2) of the Indian Code). 

(21) Before concluding reference has to be made 
to a point mentioned by Mr. Varadaraja Iyengar 
regarding the merits of the claims. He was refer¬ 
ring to a question raised by the memorandum of 
objection. Of the three transfers relied upon bv 
the respective claimants one alone, namely, that 
in C.M.P. No. 14128/21, was before the attach¬ 
ment. was effected but that claim succeeded fully 
for a different reason that not even one item 
comprised In it was effectively attached. The 
other two transfers were respectively on 5-6-1113 
and 8-7-1114 while the attachment by the Parur 
Court was effected as early as 7-1-1113. On the 
date of the attachment either claimant had there¬ 
fore no interest or possession over the concerned 
properties and no interference is hence called for 
pursuant to the memorandum of objection filed on 
behalf of the claimants (counter-petitioners.^ 

(21) As indicated above C. R. P. No. 1097 also fails 
and is dismissed with costs. 

V.R.B. Petitions dismissed 
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KUNHI RAMAN. C. J., KOSHI AND 
SUBRAMANIA IYER, JJ. 

In Re an Advocate of the Travancore-Cochin 
High Court. 

Bar Council Case No. 1 of 1123, D/- 29-7-51. 
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Bar Councils Act (1926). S. 10 - Advocate 

mtSuct 0 6Xamine ° ertain Witnesses - No 

lh ® a'^ority conferred upon an Advo¬ 
cate to act. plead or appear is withdrawn, he 

fnsin X tn C p e hl? descretion in examining or re- 
fusmg to examine any particular witnesses. Al¬ 
though there may be circumstances in which 
want of bona tides’ may be attributed to an 

a n'.°5 ate ’ ien , there are no circumstances 
showing want of ‘bona tides’ on his part, he 

is perfectly within the scope of his authority 
m refusing to examine certain witnesses and 
cannot be blamed for his decision. (Paras 1 , 3 ) 

Anno: Bar Councils Act, S. 10 N. 4 , 7 . 

T K. Joseph, for Advocate; T. N. Subrama- 
ma Iyer, Advocate-General, for Advocates' As¬ 
sociation and P. Narayana Menon, for Ernaku- 
lam Bar Association. 

Cases referred to : 

(1860) 157 E R 1436: (5 H & N 890) (P r 3) 
(1887) 20 Q B D 141: (57 L J Q B 49) (Pr 3) 

KL7NHI RAMAN, C. J.: This case arose on the 
complaint oi a litigant who had engaged the Advo¬ 
cate concerned in a criminal case. The litigant had 
launched a criminal prosecution under Section 323 
oi the Travancore Penal Code in the Second Class 
Magistrate’s Court at Kottayam. The Advocate 
was engaged by him to conduct the prosecution. 
His complaint Ls that two oi the principal wit¬ 
nesses whom he had summoned to give evidence 
in his favour and who were present in Court were 
given up by the Advocate without consulting him 
and without his knowledge and consent. The 
matter was referred to the Bar Council Tribunal 
which has submitted its report. On the question 
as to whether the Advocate gave up the witnesses 
without the knowledge and consent of the com¬ 
plainant, the finding recorded by the Bar Council 
Tribunal is against the litigant. They have stated 
that in their opinion the witnesses were given up 
by the Advocate with the knowledge and consent 
of the litigant and there was no suppression of 
any facts from him. With regard to the power 
of giving up witnesses which an Advocate can 
exercise when he is engaged by a litigant, the Bar 
Council Tribunal has also recorded its opinion 
based upon judicial decisions, that until the 
authority conferred upon the Advocate to act. 
plead or appear is withdrawn, he can exercise his 
discretion in examining or refusing to examine any 
particular witnesses. Therefore, what the Advo¬ 
cate did in the present case is in the opinion of 
the Bar Council Tribunal within the scope of the 
authority conferred upon him by the litigant. 

(2» The learned Advocate-General appears in his 
official capacity and also on behalf of the Advo¬ 
cate's Association and the President of the Bar 
Association in Emakulam also appears. Both of 
them endorse the views expressed by the Bar 
Council Tribunal and say that there is no case 
made out against the Advocate. 

r3» Mr. T. K. Joseph who appears for the Advo¬ 
cate in question invites the attention of the Court 
to certain Judicial decisions in England. In the 
case reported in ‘PATIENCE SWINPEN v. LORD 
CHELMSFORD', (I860) 157 E R 1436 at P. 1449, 
this question as to the power of a Counsel to de¬ 
cide whether a witness should be examined or not 
was considered and dealt with as follows: 

“The conduct and control of the cause are neces¬ 
sarily left to Counsel. If a party desires to 
retain the power of directing Counsel how the 
suit shall be conducted, he must agree with seme 
Counsel willing so to bind himself. A Counsel 


\ker, T.-C. Assembly a j r 

5“a particular ^n«° n f ° r caUine or not ca U- 
Sng°a P vLw^; cularS ^ r cstion P o?fo g r ZSy 

5 V 2 £ X Com. 

of ,n " perf ° rm the; r duties under the peril 
client;" 1 b> eV6ry dlsa PP oin ted and angry 

•\ T ATOT\ t r« eW , LS3K !d ^ the C8Se re P° r ' Cd in 
itiATHEuS v. MUSTER'. (1887) 20 Q B D 141 

J" th ® Judgment of Bowen. L. J, at page 144 the 
learned Judge says: 

“Counsel is clothed by his retainer with complete 
autnonty over the suit, the mode of conducting 
it. and all that is incident to it and this is 
understood by the opposite party.” 

In the present case, we have considered the facts 
as disclosed in the complaint made by the litigant 
and although there may be circumstances in which 
want of ‘bona fides* may be attributed to an Advo¬ 
cate we are satisfied that there is no justification 
for levelling such a charge against the Advocate 
against whom proceedings were started in the 
present case. He has acted in the lawful exercise 
of the power which is vested in every Advocate 
and we have no hesitation whatsoever in accept¬ 
ing the findings of the Bar Council Tribunal. The 
Advocate is not to be blamed for not examining 
the two witnesses. He exercised his ‘bona fide* 
discretion in arriving at this decision and we see 
no reason why any aspersion should be cast 1 pon 
his conduct. The petition on w’hich action was 
taken must, therefore, be dismissed. 

D.R.R. Petition dismissed. 
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GOVINDA PILLAI, J. 

Thankamma. Petitioner v. The Honourable 
Speaker. Legislative Assembly, Travancore-Co- 
chin State and another, Counter-Petitioners. 

O. P. No. 124 of 1951, D/- 21-1-1952. 

t (a) Constitution of India, Art. 212(2) — 
Conduct of business — Taking of oath under 
Article 188. 

The taking of oath under Art. 188 is not an 
item in the conduct of business mentioned in 
Article 212. It is only a condition precedent 
to entitle the members to sit in the assembly 
and conduct the business. (Para 5) 

f (b) Constitution of India, Arts. 212 (2), 
178 and 188 — Officer of legislature — Speaker 
administering oath. 

The officers of the assembly are mentioned 
in Article 178. The speaker is an officer of the 
assembly and the ruling that he gives in the 
conduct of business may not be subject to the 
control of the Civil Courts. But the oath to 
the member is to be administered under Arti¬ 
cle 188 by His Highness the Rajpramukh or 
by some one appointed by him in that behalf. 
It may be. that His Highness the Rajpramukh 
may appoint the speaker to administer the oath. 
But the administration of the oath is not a func- 
tion exercised by the Speaker in his official 
capacity and will not give him any special 
prerogative to seek shelter under Article lit* 
(1884) 12 Q B D 271, Disting. (Para b) 

(c) Constitution of India, Art. 

Letter of resignation — Requirements or 
Power of speaker to enquire about genuineness. 
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What is contemplated in the section is a re¬ 
signation with the full consent of the writer of 
his or her own volition and not any letter of 
resignation. Provision in Article 190(3) (b) ne¬ 
cessarily indicates that the letter of resigna¬ 
tion must proceed from the member and that 
the resignation must relate to a membership 
held by the person who sends the same. A 
person cannot resign prospective status which 
he or she may not get in the ordinary course 
of events. The mere receipt by the Speaker 
of a letter of resignation purporting to be from 
a member will not cause that member’s seat 
to become vacant. It is open to the speaker to 
enquire whether that is a genuine letter or a 
forged letter, or one obtained by fraud or force 
is only a void document. 

(Held on facts that the letter of resignation 
was not intended to be one resigning the seat, 
and it was void document and by virtue of 
that, the petitioner had not lost seat in the as¬ 
sembly). (Paras 7, 9) 

C. P. Madhavan Nair and T. S. Venkiteswara 
Iyer, for Petitioner; G. V. Ramanan, for Counter- 
Petitioner No. 1; T. N. Subramania Iyer, Ad¬ 
vocate-General, for the State. 

Case referred to: 

.(1884) 12 Q B D 271: (53 L J Q B 209) 

ORDER.: Tlie petition is filed under Article 226 
of the Constitution of India for directions, orders, 
or writ of prohibition or any other appropriate 
writ to the respondents in order that the peti¬ 
tioner may be allowed to continue her member- 
snip and retain her seat in the Legislative As¬ 
sembly and also to direct the 1st respondent, the 
Honourable Speaker of the Legislative Assembly, 
Travancore-Cochin State to administer oath to her 
apd to allow her to take her seat in the Assembly. 
The petitioner was returned unopposed in a By- 
election held in August 1951 to the Travancore- 
Cochin Legislative Assembly with regard to 43 
Ernakulam Women Constituency which fell 
vacant. Her election was duly notified in a 
Gazette Extraordinary, dated 10-9-1951. The only 
other candidate who had filed the nomination 
P*P e [ * or this seat was one Dr. Madhavi Amnia. 
-*6-a-i9oi was the last date fixed for the withdrawal 
oi the nomination paper. 

, ™ at was aPertod of unrest among the members 
a *^ embly - J le minis try had been re-consti¬ 
tuted and none from the Cochin members had 

ofThi^Pm^r V he < ?u blnet of ministers. Some 

tpndprPrF e Jh b f rS fr< ] m V? e Cochl n group had even 
« t f he ! r resignation of their membership 

fho f? ted against the exclusive formation of 
ttie ministry fiom among the members of the 

arCS ; Negotiations for r e approachment 

that time - So some prominent 
persons including some leaders of the seceding 

that y thL Pr0a rt C M d the P etitloner "1th a n-oposal 
they would persuade the rival candidate to 

withdraw her candidature so as U> enable the 
petitioner to be returned unopposed if the peti¬ 
tioner would, if necessary, SSff' w nmSt 
against the exclusion of the Cochin members from 
the ministry. On e Sri K. B. Mohamed alone- with 
Sri PuUayil Krishnankutty Menon induct the 
petitioner to sign a paper to the effect that she 
resigned her membership, though on that day she 
£ ot *yen a member. They had also expressly 
tom her that the paper would not be used by them 
against the petitioner's wishes. The petitioner 
accepted their suggestion and advice and wrote 
out on a piece of paper to their dictation that she 


had resigned her membership in the assembly. 
That was purported to be addressed to the Speaker, 
Legislative Assembly, Trivandrum. There was no 
date put on it. as it was not intended to be used. 

This note was prepared on 26-8-1951, the date 
fixed for the withdrawal of nominations submitted 
by her candidature. Subsequently, her rival can¬ 
didate withdrew her candidature, so that eventu¬ 
ally she was declared to have been returned un¬ 
opposed. This letter was written even before she 
became a member. It was given only as earnest 
of giving a real letter of resignation if subse¬ 
quent events and political situation called for it. 
It was also clearly understood that this paper 
fc’ould be returned to her and that she would write 
a proper letter of resignation with the date there¬ 
on in case that became necessary. This paper was 
handed over to Sri Pullayil Krishnankutty Menon 
who was helping her in her candidature, and in 
whom she had placed full confidence. 

When the political situation eased and some of 
the members from Cochin group were proposed to 
be included in the ministry, the petitioner de¬ 
manded the return of that paper from Sri Pullayil 
Krishnankutty Menon. He first began to prevari¬ 
cate, but later, said that he might despatch it. 
This aroused rank suspicion in her mind and she 
pointed out to him that it was clear breach of 
faith to withhold it. In order to prevent foul play 
and mischief the petitioner despatched an ex¬ 
press telegram to the first respondent, the Hon'ble 
Speaker, on 4-9-1951. She also posted a letter the 
same day confirming the telegram. This telegram 
intimated the first counter-petitioner that an un¬ 
dated letter purporting to be her resignation of 
assembly membership was understood as being 
despatched that she did not confirm the same, 
that if any such letter should happen to reach 
him. her present letter might be considered as a 
withdrawal of the contents therein, and that no 
action was to be taken on'any such letter. The 
next day she sent another letter to the same 
effect by registered post. On 10-9-1951, the peti¬ 
tioner received from the Secretary, Legislative 
Assembly, a requisition to the effect that she 
should make it convenient to be present in the 
Honourable Speaker’s Chambers at 10.45 A.M. on 
17-9-1951 for the purpose of taking the oath of 
office. 

The petitioner was away in Rameswaram from 
the 13th to 15th September 1951 and so she sent 
a reply to the Secretary on 16th September 1951 
that she would be able to go to Trivandrum for 
swearing only on the 24th September. The peti¬ 
tioner attended the session on the 24th September 
1951 and the first counter-petitioner asked her 
to take her seat and promised to swear her in 
after lunch. After some time, an Honourable 
member Sri P. Nanu raised a point of order whe¬ 
ther the petitioner was entitled to take her seat 
before taking oath and whether it was true that 
she had resigned her membership. The Honour¬ 
able Speaker replied that as the petitioner hac 
been elected as a member she was entitled to 
take her seat, that the other question did not 
arise then, and that the same would be considered 
later. 

Despite the assurance given by the Hon'ble 
Speaker in the morning, the oath was not ad¬ 
ministered to the petitioner by the first counter¬ 
petitioner on that day. The next day an official 
communication was handed over to her^y the 
Secretary, Legislative Assembly stating that a 
lettter dated 13-9-1951, purporting to be the peti¬ 
tioner’s resignation of her membership was re- 
ceived by the Honourable Speaker on 17-9-1951. 
and that she might confirm or repudiate thft 
authorship of that letter. There was no reference 
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iV.L'? the Petitioner’s telegram and the letter of 
--9-19al or the registered letter of the next day. 

, ’ 2 ‘° n 1*10-1951, the petitioner personally 
handed o.er a reply to the Secretary, Legislative 
, ejPiamins in detail the circumstances 
unaer which the un-dated letter, which was not 
intended to operate or to be used as a letter of 
resignation, happened to be handed over to the 
aforesaid Sn PuUayil Krishnankutty Menon 
even betore the petitioner 


— *— v “ *•» iw me iiiit cuuiiier-pcu- 
tioner as it it was sent by the Petitioner The 
circumstances were also explained bv her to the 
Honourable Speaker. She was however surprised 
to receive a copy of the Notification, dated 15-10- 

S’ , v ! ;° n “ -> he So ^ re i arj '- Legislative Assembly, 
that the petitioner had resigned her seat in the 
Iravancore-Cochin _ Legislative Assembly with 
cffect Ir0 ™ !3-9-1951. That was neither true nor 
correct. The procedure adopted bv the first 
counter-petitioner — the Honourable Speaker — 
ami the second counter-petitioner — the State 
of Travancore-Cochin was ultra vires and er¬ 
roneous. After the explanation tendered bv the 
petitioner, the first counter-petitioner should* have 
neid that the petitioner did not “resign her seat 
by writing under her hand;’ 

The petitioner anticipated foul play and the 
nece^ary authorities had been informed of this 
sufficiently early. The resignation referred to in 
•\rtic.e lvj of the Constitution should be a 
genuine and voluntary re.signarion. and a fraudu¬ 
lent letter despatched by pusl with forged date 
b., a third party w; f hout authority would not come 
tinier t!m section The petitioner's reoly was a 
repudiation of the letter as a letter of resignation 
anc. her telegram and letters of the 4th and 5th 
September would shew that she had repudiated 
the genuine character of the alleged letter of re¬ 
signation. The action of the first counter-peti¬ 
tioner was illegal, inequitable and opposed to 
natural justice. The letter itself was despatched 
by registered post at Ernakulam on the 14th 
September 1951 when th e petitioner was in 
Rameswaram. She therefore contends that her 
seat in the assembly has not become vacant, that 
she continues to be a member and retains her 
seat and is entitled to exercise all the rights and 
privileges of a member of the Legislative As¬ 
sembly. and that in view of the communication 
received by the petitioner from the Secretary of 
the Legislative Assembly, the petitioner is obliged 
to seek redress in this Court against the action 
of the counter-petitioners. 

Tlie petitioner therefore prays that this Court 
may be pleased to enquire into the matter and 
issue directions, orders writ of prohibition, or any 
other appropriate writ, which this Court deems 
lit, to the counter-petitioners, to abrogate the said 
notifiction and allow the petitioner <to continue 
her membership and retain her seat in the as¬ 
sembly, and also to direct the first counter-peti¬ 
tioner to administer oath to her and allow her to 
take her seat in the assembly. 

(3) An affidavit in support of the several tacts 
mentioned in the petition has also been filed 
along with the petition. The original letters re¬ 
ceived by the petitioner from the Secretary of the 
Legislative Assembly and copies of letters sent by 
her along with postal acknowledgements are filed 
as Amiexures A to J. An affidavit from Sri Para- 
meswara Iyer, the agent lor the Hindu, Madras in 
Rameswaram is also attached to the petition. 
This was intended to show' that she was in Rames¬ 
waram on the 13th and 14th of September 1951. 
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waram. Three other affidavits, 0 n e from SriKt 

from^- ed v raenti0ned ln th e Petition? anohifr 
nom S.i Narayanan and a th’rd frnm Qri 

Kelambi are also attached to the peUtiSm S 

nf S ?v™ K 'i 7 B ' *‘^ hainmed is a municipal councillor 
oi tne Ernakulam Municipality for the last ten 

^tiA nd i | s chairman for about four ^ 
I.i Ua* affidavit he has stated that there was 
r “ co . ur ln ^ hearts of Cochin members 
o. the Legislative Assembly against the Travan- 
coieans on account of the non-inclusion of Cochi- 
mtes in the Cabinet, that Janab K. G. M. Mather 
and seme other persons of influence took him and 
Sri PuUayil Krishnankutty Menon to the peti¬ 
tioner with a proposal that they would induce 
Dr. Madhav Amma to withdraw, provided, the 
petitioner was prepared to tender her resignation 
i: the unpleasant political crisis continued, tha*, 
the petitioner agreed to this' and at the in¬ 
stance of some of them she wrote out on a piece 
of paper that she resigned, that this was done at 
about noon on the 26th August 1951, that subse¬ 
quent to this Dr. Madhavi Amma withdrew her 
candidature, that the paper signed by the peti¬ 
tioner was handed over at their instance to Sri 
^Pullayil Krishnankutty Menon, so that it could be 
shown to others as an indication of protest, that 
this paper was not intended to be used as a letter 
of resignation, that she had however promised 
to write out and sign a formal solemn letter of 
resignation in case the Travancore Cabinet re¬ 
mained stubborn, and that it was also promised 
by them that if the situation grew better, this 
piece of paper woud be returned to her. 

Sri Narayanan was then present in the petitioner's 
house. He is one who p<*ys a sale-tax of about 
Rs. 2090. income-tax of about Rs. 800, and land 
tax of about Rs. 100 a year. He confirms the 
statement made by Sri K. B Mohammad in his 
affidavit. Sri Kelambi is a Managing Director of 
a bank. He pays land revenue to the extent of 
Rs. 19. He was also present when the negotia¬ 
tions were carried thro ugh at about the noon of 
2C-8-1951, and he supports the other two depo- 
nants. 

(4) Notice of this petition was given to the 
counter-petitioners. The Secietary to the Legis¬ 
lative Assembly has filed a counter-affidavit. He 
does not say anything about the circumstances 
under which the letter which bore the date 
13 - 9-1951 was written and signed by the petitioner. 
He would say that the Honourable Speaker and 
the assembly office were unaware of the allega¬ 
tions, and that they were entirely irrelevant for 
the determination of the issue. According to mm, 
when the Honourable member Sri Nanu raised the 
point of order the reply of the Honourab.e 
Speaker was to the eflect that Mrs. Menon (the 
petitioner) has been elected as a member and tna. 
she is to occupy a seat for the purpose of being 
sworn in and for that purpose alone. In 
graph 4 of the affidavit he admitted the ledei 
sene by him to the petitioner on 25-9-19ol and the> 
replv received. In paragraph 8 of the affida\ - 
by the petitioner she had stated that no reiei- 
ence was made, in the letter of 25-0-19ol. or tnere- 
after. by either the first counter-petitioner or tne 
Secretary to the petitioner’s telegram and lewr 
of the 4th September 1951 and her registered 
letter of the next day. To this the reply was 
that there was no need to mention the earl, 
respondence in that letter. 

in the counter-affidavit it was further stated 
that the letter of resignation was received by me 
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Honourable Speaker by registered post on the 
17th September that the same was opened by him 
in the Secretary’s presence, initialled and handed 
over to him. that the allegation in the petitioner’s 
affidavit regarding the procedure adopted and the 
decision come to by the Honourable Speaker were 
without substance, that the petitioner was not en¬ 
titled to a writ, that the civil Courts had no juris¬ 
diction to entertain or consider a matter which 
was purely one that related to the privileges of 
members and the procedure to be adopted by the 
House of Legislature, that a member’s resignation 
automatically put an end to his or her member¬ 
ship under Art. 190 (3) (b) of the constitution, 
that no question of acceptance of resignation 
arose, that resignation was unilateral act that no 
power was vested in any authority to accept or 
reject the same, and that since tile authorship 
of the letter was admitted, it was no part of the 
function of the Honourable Speaker to go further 
into the matter. The petition was therefore 
pressed to be dismissed with costs. 

(5) I shall first consider the preliminary ob¬ 
jection raised by the Advocate-General on behalf 
of the counter-petitioners. It was stated that the 
civil Courts have no jurisdiction to go into the 
question raised in the petition and he relied on 
Clause 2 of Article 212 of the Constitution and 
also on Article 188. Article 212, Clause 2 reads 
as follows: 


“No officer or member of the Legislature of a 
State in whom powers are vested by or under 
this Constitution for regulating procedure or 
the conduct of business, or for maintaining 
order in the Legislature shall be subject to the 
jurisdiction of any Court in respect of the exer¬ 
cise by him of those powers.” 

It was argued that the matters complained of in 
the petition related to the conduct of business, 
and as such, the Courts have no jurisdiction. 
Articles 188 and 189 are given under the heading 
‘Conduct of business.’ Article 188 reads thus: 
“Every member of the Legislative Assembly or 
the Legislative Council of a State shall, before 
taking his seat make and subscribe before the 
Governor, or some person appointed in that 
behalf by him, an oath or affirmation according 

SLS* i°™ set out for the purpose in the 
Third Schedule.” 

. VI _ of the Constitution relating to the 

fo^inniv £ at l A o 0 / , the First Schedule are made 
to apply to the States in Part B of the same 
schedule with slight modifications 0 f which we 
are not concerned in this petition, exceot to sub- 
npJ Ut ^f ’ £or Governor. The busi- 

to be wl c onducted by the mem¬ 
bers thereof in the assembly presided over by the 
Speaker or the Deputy Speaker or in their ab¬ 
sence by the chairman nominated by the Sneaker 

the Travancore^ochin LcgSe 

( Ru r,' Necessarily, therefore, the mem¬ 
bers are to take their seat in the assembly for 
this purpose, what Article 189 provided' foi^ was 
that t,he members before taking their seat should 

g* 'JLETS? ?F , oa,h or before 

HLs Highness the Rajpramukh or som** nersnn 

appointed by him in that behalf. The taking of 

oath Is therefore not an item m the conduct o 

mentioned in Article 212 , but it allows 

the membei-s to sit in the assembly and take oavt 

n he conduct of the business of the^embJ So 

Jit is only a condiMon nnvedent to entitle the 

jmerabers to sit in the assembly and conduct • 

Ibusiness. There is aiso another reason why the 

learned Advocate-General’s objections cannot be 

sustained. 

( 6) Artide 212 (2) relates to the business con¬ 
ducted by the officers of the assembly or the mem¬ 


bers thereof In whom powers are vested by 01 j 
under the Constitution. The officers oi the as-J 
sembly are mentioned in Article 178. They are 
the Speaker and the Deputy Speaker of the Legis¬ 
lative Assembly, (the Chairman and the Deputy 
Chairman of the .Legislative Council or panel or 
chairman nominated by the Honourable Speaker.) 
The Honourable Speaker is therefore an officer 01 
the assembly and the ruling that he gives in the 
conduct of business may not be subject to the 
control of the civil Courts. But it can easily be 
seen from Article 188 of the Constitution that the 
oath to the member is to be administered by His 
Highness the Rajpramukh or by some one ap¬ 
pointed by him in that behalf. So the adminis¬ 
tration of the oath is not a function exercised by 
the Honourable Speaker in his official capacity. 
It may be, that His Highness the RajpramukhJ 
may appoint him to administer the oath, just as! 
it is competent for His Highness to appoint any 
one else for the same purpose. It might be tha? 
in this case His Highness the Rajpramukh had 
been pleased to authorise the Speaker to ad¬ 
minister oath to tiie members; otherwise there 
was no necessity for the Secretary of the assembly 
to write to the petitioner on 10-9-1951 to be pre¬ 
sent in the Speaker's chambers to take the oatlu 
But that will not give him any special prerogative 
to seek shelter under Article 212. His refusal to! 
administer the oath would not therefore clearly 
come under Article 212. 

The learned Advocate-General referred rue to 
•BRADLAUGH V. GOSSETT’, (1884) 12 QBD 271. 
There, the House of Commons passed a resolution 
to expel one Mr. Bradlaugh, who was duly elected 
a burgess to serve in the House of Commons for 
Northampton, and for that purpose the Serjeant- 
at-Arms was given the authority to take the neces¬ 
sary steps. It was this resolution that was called 
in question in this case. It was r.cld there tint 
the House of Commons was not subject to "the 
conliol of Her Majesty's Courts in its administra¬ 
tion of that pan of the statutM-uv which had 
relation to its internal procedure only, and that 
what was said or done within its walls could not 
be inquired into in a Court of law. But this 
ruling has no application to the matter at issue 
in this case. There is no other provision in the 
Constitution disentitling the civil Courts from 
going into questions of the nature now before me. 
Under Article 226 or the Constitution, the High 
Court has jurisdiction to issue to any person or 
authority, including in appropriate cases anv 
Govemment, within those territories directions, 
orders or writs, for the enforcement of any of the 
rights conferred by Part III and for any other 
purpose. The preliminary objection is therefore 
overruled. 


. (7) Article 190 (3) provides, that if a member of 
a House of the Legislature of a State resigns his 
seat by writing under his hand addressed to the 
Speaker or tho Chairman as the case may be. 
his seat shall thereupon become vacant. Thisl 
provision necessarily indicates that the letter of 
resignation must proceed from the member and 
that the resignation must relate to a membership 
h.eld by the person who sends the same. The 
mere receipt by the Speaker of a letter of resigna¬ 
tion purporting to be from a member will not 
cause that member’s seat to become vacant It is 
open to the Honourable Speaker to enquire whe¬ 
ther that is a genuine letter or a forged letter 
or one obtained by fraud or lorco Is only a void 

pasitl0n , t8ken - 01111 Honour- 
aN * Speaker has no light to enquire into anv 
matter relating to resignation cannot therefore be 
sustained. What is contemplated in tiie section 
is n resignation with the full consent of the writer 
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>of his or her own volition and not any letter of 
'resignation. From the facts placed before me and 
the allegations not controverted by the opposite 
parties, I take it that the following facts are to 

be established. 


A. I. R. 

assembly. She is therefore entitled to an order 

or niraotiAn Uninn ;__i . «... 


(8> There was a vacancy of a seat to the As¬ 
sembly from 43. Ernakulam Women Constituency. 
The petitioner and Dr. Madhavi Amina were can¬ 
didates who stood for election for that seat. The 
latest date for withdrawal of the candidature was 
26-8-1951. Before Dr. Madhavi Amma withdrew 
her candidature, the petitioner had given the 
alleged letter of resignation to Sri Pullaiyi 
Krishnankutty Menon for the purpose and under 
the conditions mentioned by the petitioner. On 
suspicion of foul play she had intimated .the im¬ 
port of that letter and the. circumstances under 
which it was written to the Honourable Speaker. 
It was not dated then. Before the date which is 
now borne by that letter that is, 13-9-1951, she 
had informed the Speaker that it was not a letter 
of resignation and that she withdrew the con¬ 
tents thereof. After the petitioner gave the letter 
in question. Dr. Madhavi Amma withdrew her 
candidature, and the petitioner was declared elec¬ 
ted by the Gazette Notification, dated 10-9-1951. 
This Gazette Notification was after the Honour¬ 
able Speaker and the Secretary of the Assembly 
were apprised of the real nature of the alleged 
resignation letter handed over by her to a third 
party. It was also after the receipt of her letters 
of the 4th and 5th September that the Secretary 
invited her to be present on the 17th September 
to take the oath of office. 

Meanwhile, the letter given by the petitioner 
to Sri Pullayil Krishnankutty Menon was given 
a date 13-9-1951 without the knowledge and con¬ 
sent of the petitioner and it was sent by regis¬ 
tered post to the Hon'ble Speaker who received 
It on 17-9-1951. At the time this date was inserted 
on the letter sent by registered post on 14-9-i9oi 
from Ernakulam. the petitioner was nowhere here. 
The petitioner presented herself for taking oatn 
on 24-9-1951 and she was allowed a seat in i e 
assembly for the purpose of taking oath. On tne 

25th September the Secretary asked her a 

letter about the genuineness of the alleged r 
signation letter and she gave her reply on l-w- 
1351. explaining the cireunwtonc^ was 

followed by a notification by the Secretary that 
the seat in the assembly had become vacant horn 

13 '( 9 9. 19 Tho letter in question was in^the hands of 

the learned Advocate-General smd t ? n * h * r £!cJd 
of the petitioner, it was directed o be P'^ucecu 

Tile letter was shown to me at the rime 

Xmeiit by the \£ W «S£ 

sSHSiHwH* 

sr„Y rarjwisr w— « 

W These 1C facte woidd^show that the letter of re- 
.signation* was not intended to be one resigning 
liirr seat for at that time slie was not even an 
' elected member of the Legislative Aaembly Her 
*i,o coo* was after she passed the letter. 

of tor which alone Dr Madhavi Amma withdrew her 
SSiSre.th” cannot res.*, prospec .,,0 
which she may or may not get in the ordinary 
course of events. I would therefore hold that th 
letter is void document and by virtue of that, the 
’petitioner had not lost her seat in the “i^er 
It follows from this, that the Honourabie Speake 
to whom the power to administer path had b _ 
delegated acted wrongly in not administering oa 
and thereby refusing the petitioner a seat in me 


—------ j . « niciciuie euuuea to an order 

or direction being issued to administer oath to the 
petitioner and to allow her to take a seat in the 
assembly, thereby enjoying all the lights ana 
privileges of an Honourable member of the as¬ 
sembly. Ordered accordingly. 

OOi Since the whole trouble arose out of the 
inadvertence of the petitioner she is not allowed 
the costs of this petition. The counter-petitioners 
also raised unnecessary questions regarding the 
maintainability of the petition and other matters 
in this enquiry. They will also suffer their costs. 


D.H 


Petition allowed. 
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KUNIII RAMAN C. J. 

AND SUBRAMANIA IYER J. 

K. V. S. Vassan Bros, and others, Appellants 
v. The Official Liquidator, The Associated 
Banking Corporation of India Ltd. (in liquida¬ 
tion), Bombay, and another, Respondents. 

A. S. No. 400 of 1950. D/- 20-8-1951. 

(a) Interpretation of Statutes —Definition. 

While the construction of the definition of a 

term in a statute should be such as not be re¬ 
pugnant to the context, it must equally be such 
as would aid the achievement of the purpose 
that is sought to he served by the Act. A con¬ 
struction that would defeat or enable the defeat¬ 
ing of the purpose of the Act should never be 
accepted. (Para 16) 

Anno: C. P. C., Pre. N. 7. 

(b) Banking Companies Act (1949), S. 5 (1) 

(c) — Banking Company — Meaning — Start¬ 
ing of liquidation proceedings — Company does 
not cease to exist — Companies Act (1913), 

S. 277-F. _ . lt 

In order that a company may be a banking 
company under S. 5 (1) (c), it is not necessary 
that at a particular point of time it should be 
in a position to transact its business. The defi¬ 
nition contained in S. 5 (1) (c) can only mean 
that transacting the business of banking should 
be its business and not that that business should 
have been transacted at any particular point of 
time. (Para 7) 

Notwithstanding the fact that a banking com¬ 
pany may not be transacting the business of 
banking at a particular poiut of time on account 
of a supervening cause, (for instance, by the 
starting of liquidation proceeding), it will not 
cease to be a banking company within the 
meaning of the definition contained in Section 
5 (1) (c). _ < Para 21) 

A banking company continues to exist even 
after proceedings are started for its liquidation 
until it is dissolved by the order of Court under 
S. 194. Companies Act and so long as it exists, 
it retains its original character. The Court 
dealing with an application for the winding up 
of a company is entitled to sanction a scheme 
for reconstruction which, if done the c°mpa y 
would continue to function. The mere fact that 
proceedings have been started for ‘ lie l,qaida 
tion of the company does not, therefore, me 
that the company ceased on 

1939 Mad 58 and AIR (37) 1950 All 30 ®Jp™‘ 14) 

Unlike the law of companies in general which 

aims at the protection of stock-holders tne 
of banking companies is meant to safeguard t 
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interests of depositors. All the provisions of the 
Banking’ Companies Act are aimed at achieving: 
this object, particularly the provisions in the 
matter of liquidation. If a banking: company 
can escape the operation of the provisions of 
the Banking Companies Act by cessation of busi¬ 
ness, the Act can easily be rendered nugatory. 

(Pr 16) 

K. P. Abraham, for Appellants; A. Krishna 
Menon, for Respondent No. 1; V. O. Markose, 
for Respondent No. 2. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologcally. List of foreign cases 
referred to comes after the Indian Cases). 

(’32) 59 Cal 1343: (AIR (19) 1932 P C 138) 

• (Pr 22) 

(’50) AIR (37) 1950 All 309: (5 Dom L R (All) 

192) (Pr 21) 

( 51) AIR (38) 1951 Bom 274: (ILR (1951) Bom 
403) (Pr 14) 

C39) AIR 1939 Mad 58: (180 Ind Cas 238) 

<’39) AIR (26) 1939 Mad 318: (183 Ind CmSM) 

(Pr 23) 

(’44) AIR (31) 1944 Mad 58: (ILR (1944) Mad 
328) >p r 29) 

40 Cochin L R 193 F B (P rs 5 . 7) 

SUBRAMANIA IYER, J.: This appeal is tiled 
by five persons as creditors of the Associated Bank¬ 
ing Corporation of India Ltd. (in Liquidation) 
which will, hereinafter be referred to as the Bank. 
There is also a reference made by the District 
Judge of Anjikaimal for directions. 

(2) The Bank is a public limited company form¬ 
ed, as the name indicates for the purpose of carry¬ 
ing on the business of .banking. Its registered 
office was and is within the Jurisdiction of the 
Bombay High Court, it had a Branch at Matr 
tancherry in the erstwhile State of Cochin. The 
Bank commenced business in July 1942 and the 
Branch at Matlancherry was opened in Septem¬ 
ber 1945. 10 more branches were established at 
other places. 

(3) The Bank had a bright beginning. As ill- 

nl e H W °^ ld thL * initial P r <*P* r ity was short 

Ly®?- On 18th March 1947, a creditor of the Bank 
“ * in the High Court of Bombay, 1 . C. 

Coiirt 8 AiH 47 in 10 A ^ e la windin e UP of the Bank by 
i n^ Pl l l94 I °, n the a PPlication of the 
petitioner, a provisional liquidator was annninfed 
Th«, S . la .ppto tto appears 

ordered^n hP wS Urt a , nd the Bank ha ^ been 
ordered to be wound up and the Official T inuido- 

tor of the Bombay High Court has been anSfed 
5p£[ Uquldator > wh0 * respondent ?£*£&■ 

(4) Two of the share-holders of the Bank who 

?, er t/r a H 0 D ‘ rectors thereof and who were residing 
at Mattancherry, oied C. M P ihr/ii™ 

May 1947 before the erstwhile hSn Hlgh CoJS 
within whose Jurisdiction the Branch at Mattan 
cherry was situate for an order for SnSng uD S 
the Bank as an unregistered e mpanv on the 
ground that there was a heavy ru^on the Ba^k 
since the third week of February 1947 fhnt 
Bank paid out of its liquid resSrces mo?e tlmn 
a crore of rupees in three weeks and that it hart 
it impossible to meet furthefdem^ f^ 
withdrawal. _ Reference was also made in the 
petition to the proceedings for winding up the 

Bombay* had been started ^ the Court at 

H ® ^ Petition was presented before the Vaca¬ 
tion Judge of the erstwhile Cochin High‘Court 


during the summer recess. An interim liquidator 
was forthwith appointed. On 4-3-1123. the prayer 
for a winding up of the Bank was allowed and the 
Official Liquidator was appointed liquidator of the 
Bank on 29-2-1124 (15th October 1943>. Certain 
persons alleging themselves to be creditors of the 
Bank filed two petitions in the High Court of Co¬ 
chin questioning that Court's jurisdiction to en¬ 
tertain the aforesaid petition for winding up of the 
Bank. The learned Judge before whom those ap¬ 
plications were argued, referred the matter to a 
Full Bench for decision. The 'CANARA BANK 
LTD., COCHIN BRANCH v. OFFICIAL LIQUI¬ 
DATOR. ASSOCIATED BANKING CORPORA¬ 
TION LTD.’, 40 Cochin LR 193 is the decision of 
the Full Bench. The Full Bench was of the opin¬ 
ion that the High Court had jurisdiction to en¬ 
tertain the application and pass orders for wind¬ 
ing up tnc Bank as an unregistered company in so 
far as it related to the Bank's branch at Mattan¬ 
cherry. 

( 6 ) By order dated 5th Makaram 1124 (18th 
January 1949» the High Court of Cochin transfer¬ 
red the matter of the liquidation to the District 
Court of Anjikaimal wherein it was pending when, 
on 16th March 1949, the Indian Banking Com¬ 
panies Act X of 1949 and on 18th March 1950 when 
the Indian Banking Companies (Amendment) Act 
XX of 1950 came into force. 


(7) In the erstwhile State of Cochin there was 
Act IV of 1080 regarding companies which was re¬ 
pealed by Proclamation dated 19th Thulam 1097 (4th 
November 1921) bringing into force the provisions of 
the Indian Companies Act, VII of 1913, with all 
amendments thereof up-to-date ‘mutatis mutandis.’ 
Subsequent amendments to the Indian Companies 
Act were also brought into force in the Cochin 
State by a later Proclamation, rv of 1112 dated 
13th Meenon 1112 (26th March 1937). This pro¬ 
clamation brought into force in the pochin State 
expressly the amendment of the Indian Companies 
Act VII of 1913 made by Act XXII of 1936 which 
made special provisions tor Banking Companies by 
introducing Part X A in the Indian Companies 
Act. That was the law applicable in the State 
when the aforesaid C. M. P. 165 of 1122 was pre¬ 
sented before the High Court of Cochin, because 
though the Cochin Companies Act XI of 1120 had 
been passed on 28th Makaram 1120 (10th February 
1945) S. 1(2) thereof provided that " it shall come 
into force on such date as Government may by 
notification in the Cochin Government appoint” 
which notification was published only on 2 nd 
Makaram 1123 appointing the 1st of Chingom 
1124 (17th August 1948) as the date on which the 
said Act shall come into force. Under that Act it 
was the District Court of Anjikaimal within whose 
jurisdiction the Bank’s Branch at Mattancherry 
was situate that had Jurisdiction. Even before Act 
XI of 1120 came into force, the District Courts in 
the State had been conferred with jurisdiction in 
company matters by orders in that behalf passed by 
the Government under S. 3 of the Indian Com¬ 
panies Act. The High Court of Cochin held in 
the aforesaid Full Bench case. 'CANADA BANK 
LTD., COCHIN BRANCH v. OFFICIAL LIQUIDA¬ 
TOR, ASSOCIATED BANKING CORPORATION 
LTD.’. 40 Coch L R 193 that notwithstanding the 
conferment of power on District Courts the High 
Court still retained concurrent jurisdiction it is 
not necessary for purposes of this case to canvass 
the correctness of that conclusion, 

( 8 ) Respondent 2 who is the Liquidator appoint- 

fv! b n^ C u CH ; hin Hlg k Court presented a report in 
the Court below on 7 th March 1950 to the effect 

HivhrnC nTV’ Uquldator “Pointed by the 
High Court of Bombay, sent to him a communlca- 
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tion dated 28th February 1930. para 2 of which is 
as follows: 

"2. Under the new Constitution, the State of 
Cochm is no longer a foreign State but under 
S. 1 of the Constitution Act read with Part 3 of 
Sch. 1, it has become a part of the Indian Union 
and under Arts. 43 to 45 of List 1 to Sch. 7 the in¬ 
corporation, regulation and winding up of all 
Trading Corporations are not State subjects but 
Union subjects. The result is that the Indian 
Companies Act now applies to the liquidation of 
all Cochin Branches of Companies registered in 
Bombay. Under S. 3 of the Indian Companies 
Act it is the High Court within whose jurisdic¬ 
tion the registered oriice of a company is situat¬ 
ed that has jurisdiction to wind it up. The juris, 
diction of the Court in Cochin must now cease 
under the conditions new prevailing as stated 
above.’* 

Respondent 2 was also requested to take proper 
steps in order that all assets and accounts of the 
Bank may be handed over to Respondent 1. In the 
report submitted by Respondent 2, he prayed lor 
the Court's directions upon the requisition made 
by Respondent 1. 

(9) By the time the matter came up for con¬ 
sideration by the Court below, the Banking Com¬ 
panies (Amendment) Act XX of 1950 had been 
passed and arguments were addressed based upon 
that enactment though no reference was, as none 
could be, made to it in the communication which 
led to the report of Respondent 2 or in the report 
itself because, Act XX of 1950 came into force 
only on 18th March 1950, that is 11 days after the 
report was submitted before the Court below by 
Respondent 2. The learned District Judge notes 
the fact that the Banking Companies Act, X ol 

1949 provides in S. 1 (2) that: 

“It extends to all the Provinces of India, and 
also to every acceding State to the extent to 
which the Dominion Legislature has power to 
make laws for that State as respects banking." 

but states that: . , . _ .. .. 

“As at the time of passing the legislation the 
Dominion Legislature had no power to make 
laws for the State, this enactment did not then 
come into force here.” 

The learned Judge does not appear to be correct 
in this statement as the States of Cochin and Tra- 
vancore which were acceding States (and which on 
integration became the Travancore-Cochin State) as 
also all the Acceding States except Hyderabad had 
presumably surrendered necessary powers to the 
Central Legislature and thus come within the pur¬ 
view o.f the Act. (See the report of the Select 
Committee which added the words “after the 
Provinces of India" in the clause). This, however 
need not be pursued as the Amending Act, XX oi 

1950 substituted: ‘T. (2) It extends to the whole 
of India except the States of Jammu and Kasn- 
mir", for the original S. 1(2) which was as quotea 
above. We need coasidcr in this case only tnc 
effect of sub-cl. (2) as thus substituted. 

(10) Article 1 Of the Constitution of India leads 

as follows: . . 

•*1. (1) India that is Bharat, shall be a Union ot 


The State of Travancore-Cochin is one of the 
States specified in Part B of Sch. I of the Consti¬ 
tution. There cannot be, nor has there been rais¬ 
ed any question as to the applicability of Act XX 
of 1950 to the State of Travancore-Cochin. Two 
relevant sections of that Act must be considered 
One Ls S. 10 which provides for the insertion of 
Part HI A (Sections 45 A to 45 H) in thp Banking 
Companies Act with sub-clauses to some of those 
sections, and the other is S. 11. Section 45A In¬ 
troduced by S. 10 of the Amendment Act XX of 
1950, reads as follows: 

“45A. In this Part and Part III, ’Court* means 
the High Court exercising jurisdiction in the 
place where the registered office of the Banking 
Company which is being wound up is situated or, 
in the case of a Banking Company incorporat¬ 
ed outside India which is being wound up, where 
its principal place of business is situated and 
notwithstanding anything to the contrary con¬ 
tained in the Indian Companies Act, 1913 (VII 
of 1913), or in any notification, order or direction 
issued thereunder or in any other law for the time 
being in force, no other Court shall have juris¬ 
diction to entertain any matter relating to or 
arising out of the winding up of a banking Com¬ 
pany.” 

Section 11 provides that: 

“11. Where any proceeding for the winding up of 
a Banking Company or any other proceeding, 
whether civil or criminal which has arisen out 
of or in the course of such winding up, is pend¬ 
ing in any Court immediately before the com¬ 
mencement of this Act, it shall stand transferred 
on such commencement to the Court which 
would have had jurisdiction to entertain such 
proceeding if this Act had been in force on the 
date on which the proceeding commenced and 
the Court to which the proceeding stands so 
transferred shall dispose of the proceedings as if 
this Act and the amendments made thereby were 
^applicable thereto.” 

^Section 45A provides that in the case of a Bank¬ 
ing Company that has its registered office in India, 
the exclusive jurisdiction to consider the matter 
of its winding up Ls with the High Comt ^Uiun 
whose jurisdiction the said registered office is 
situated notwithstanding anything to the con¬ 
trary contained in the Indian Companies Act, oi 
in any notification, order or direction issued theic- 
under or in any other law for the time being m 
force The expression ‘entertain’ in this section 
is wide enough to comprise retention as well 
as reception and the section therefore negatives the 
jurisdiction of any other Court not merelyJn res¬ 
pect if fresh matters but also as regards P^iJJS 
matters. Should this position admit of any doubt, 
the question Ls set at rest by S. 11 makes 

this section retro-active so as to apply to^ali pend 
ing proceedings in other Courts which are siau 
tartly transferred to the High Court by proving 
that "It shall stand transferred . ^etiansfert 
automatic and does not stand in need of being 
implemented or given effect to hy any oidei of 
Court. The Courts other than the High Cornt _ 
fore which proceedings were ^nd»ng at the t n 
when Act XX of 1950 came into force, that is on 
18 th March 1950. had thereafter no iurisdictlont® 
thereof shall deal with those matters or passi any’ « Qf 


etites and the territories tnercoi »m»u aeai wun iiwoc •*•■»««—» -• --- h . ^ ac t 

be the Kales and their territories specified in °^™ ey /or the'topateh of the i^ords assets 

and whatever other things they had control ana 

the registered office of the company »as sltuat * 
(11) Whether we regard the proceedings!* 
case as having arisen and pending befoie the 


Parts A, B and C of Sch. 1. 

(3) xhe territory of India shall comprise 

(a) the territories of the States; 

(b) the territories specified in Pait D of 

(c) such other territories as may be acquir¬ 
ed.” 
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below under the Indian Companies Act under 
which they were started, or under the Cochin 
Companies Act which had come into force before 
a8th March I960, that Court ceased to have juris¬ 
diction to consider the matter, which jurisdiction 
by virtue of Act XX of 1950 vested exclusively in 
the High Court of Bombay as from 13th March 
1950. 

(12) Mr. Abraham learned Counsel for the ap¬ 
pellants felt the force of the provisions contained 
jn the aforesaid sections of Act XX of 1950 and 
only contended that the Bank in this case is not 
a Banking Company within the meaning of the 
Banking Companies Act. He relied upon S. 5, 
Cl. (1) (c) which reads as follows: 


*•5. (1) (c) ‘Banking Company* means any com¬ 
pany which transacts the business of Banking 
in any ‘State’ of India:** 


He laid stress upon the present tense used in that 
definition and contended that the proceedings 
having been started for the liquidation of the Bank 
even in the year 1947, it was not competent for it 
to transact the business of banking at the time 
when the Banking Companies Act X of 1949 came 
into force, that is on 16th March 1949, or at the 
time when the Amendment Act XX of 1950, came 
into force, that is on 18th March 1950 and that 
even if the liquidator had been doing any busi¬ 
ness it could only have been towards and in aid 
of winding .up. 

(13) The Bank was formed as a banking com¬ 
pany. it functioned as such until the proceed¬ 
ings for its liquidation were started in the High 
Courts of Bombay and Cochin. Special provisions 
regarding banking companies were introduced in¬ 
to the Indian Companies Act VII of 1913, by Act 
XXII of 1935 by introducing Part X A. Section 
277-F which is the first section thus introduced 
begins as follows: 

"277F. A ‘banking company* means a company 
which carries on as its principal • business the 
accepting of deposits of money on current ac¬ 
count or otherwise, subject to withdrawals by 
cheque, draft or order, notwithstanding that it 
engages in addition in any one or more of the 
following forms of business, namely: 
(!)**• *»• 


The rest of the section is unnecessaiy for th 
purpose of the present case. 

I? 0 P roceedin gs with which we are concen 
are P r °ceedings for the winding u 
of a banking company or proceedings which hav 

Tf ^ ° r in th u e c , ourse of winding uj 

ii h l B nk wa * a banking Company when an 
how did it cease to be such? A company continue 
ito exist even after proceedings are started for it 
liquidation until it is dissolved by E or 

£°nToc Un <? er ? Mlan Companies Act Si •< 

Thf 1 v L e .’i? lm its 0rl 8lnal characte 

de , a ine "tth “ application for th 
winding up of a company Is entitled to sanctlo 
a scheme for reconstruction which if done th 
company would continue to function In re 'CAI 

O.” LrD: ' Am m m3 5 Leac 

f J S n ° why th * ^Plication fc 

winding up should not be considered by th 

Court. In fact it should be considered at th 
earliest possible moment. Even “border £ 
winding up is passed, it will not interfere wit: 
any proper scheme being considered." 

™ e “ e F? that proceedings have been starte 
lor the liquidation of the company does not there 
2Sfi™o ail f that the company ceased to exls- 
effect Ui 2 t° f thC Banktog Companies Act is to th 


‘*2. The provisions of this Act shall be in addi¬ 
tion to, :;nd not, save as hereinafter expressly 
provided, in derogation of the Indian Companies 
Act 19i3 (VII of 1913) and any other law for 
the time being in force.’* 

Section 162, Ci. (iii), Indian Companies Act, pro¬ 
vides that: 


**162. A company may be wound up by the Court: 

(Ui> If the company does not commence its busi¬ 
ness within a year from its incorporation, or 

suspends its business lor a whole year.” 
Suspension of business for a year would thus be itself 
a ground for the winding up of the company. 
Section 33 of the Banking Companies Act, which 
provides for the winding up of a Banking com¬ 
pany by Court **if it is unable to pay its debts'* or 
if the Reserve Bank applies in this behalf to the 
Court” is enacted “without prejudice to the provi¬ 
sions contained in S. 162 or S. 271 of the Indian 
Companies Act VII of 1913”. A banking company 
could, therefore, be wound up by an order of Court 
under S. 38, Banking Companies Act, or under 
S. 162 Indian Companies Act. ‘FORTUNE COM¬ 
MERCIAL BANK, LTD v. VIDYAGAURI J. MEH¬ 
TA’, AIR (33) 1951 Bom 274. If by suspending 
business, a banking company would cease to be 
a banking company, s. 162(iii) of the Indian Com¬ 
panies Act would cease to be applicable and such 
a company could not be wound up under that sec¬ 
tion, whose operation however is expressly saved bv 
•S. 38, Banking Companies Act, Mr. Abraham’s con¬ 
tention is thus opposed to the aforesaid express 
statutory provisions. 

(15) A reference to S. 1 (3>, Indian Companies 
Act, which reads that “it extends to the whole of 
India except Part B States” as also to S. 277 F and 
to S 5(l)(c), Banking Companies Act, which have 
already been read, will indicate that the point 
stressed in the definition of a banking company 
contained in S. 5(1) (c) is the place of business, 
that is, any State in India and not the time at 
which the business should be transacted, the ad¬ 
jectival clause being meant to connote its func¬ 
tion generally and not the exercise thereof 


(16) Unlike the law of companies in general 
which aims at Uie protection of stock-holders the 
law of banking companies is meant to safeguard 
the interests of depositors. All the provisions of 
the Banking Companies Act are aimed at achiev¬ 
ing this object, particularly the provisions in the 
matter of liquidation, if a banking company can 
escape the operation of the provisions of the Bank¬ 
ing Companies Act by cessation of business, the 
Act can easily be rendered nugatory. . while the 
construction of the definition of a term in a statute 
snould be such as not to be repugnant to the con¬ 
text, it must equally be such as would aid the 
achievement of the -purpose that is sought to be 
served by the Act. A construction that would de¬ 
feat or enable the defeating of the purpose of the 
Act should never be accepted. 

(17) In order that a company may be a banking 
company under S. 5 (1) (c), it is not necessary that 
at a particular point of time it should be in a 
position to transact its business. The definition 
contained in S. 5 (1) (c) can only mean that tran¬ 
sacting the business of banking should be its busi¬ 
ness and not that that business should have been 
transacted at any particular point of time. 

(18) A company comes into existence on its 
formation, i.e., on its registration under the In- 
^Gompuua ) Act- 11 then eets its character, 
whether as an investment company, insurance 
company or other, which depends upon and haTto 
be determined by reference to the memorandum 
of association. It retains that character until it 
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amalgamation or otherwise as provided by the Act. 
and it exists until it is dissolved under S. 194 or 
struck oil the register under S. 247. Indian Companies 
Act. which is subject to restoration by order oi 
Court. Neglect to start business after obtaining a cer¬ 
tificate for commencement of business, or default in 
continuing business started and conducted, if con¬ 
tinued for one year, would furnish a ground for an 
application for winding up under S. 162 (iii). Cessa¬ 
tion of business irrespective of its period would 
Justify the Registrar of Joint Stock Companies in 
taking steps to strike the name of the company off 
the register under S. 247. The Company would* not 
cease to be. or cease to be of the denomination 
that it was on its formation, by neglect to start, 
or default in continuing to carrying on, the busi¬ 
ness for which it was formed. 

(19 > Take the case of a company formed solely 
for the purpose of carrying on the business of 
banking. On satisfaction of the conditions in that 
behalf, the certificate for commencement of busi¬ 
ness is issued. No business, however, is started for 
one year. How is the company to be wound up? 
surely as a banking company. The same would be 
the position, if such a company, after starting 
business and carrying it on for sometime, ceases 
so to carry on for one year. Its winding up under 
S. 162(iib must be as a banking company. 

(20) It is not necessary to multiply instances. It 
is sufficient to say that a company must be re¬ 
garded and dealt with as one of its type notwith¬ 
standing stoppage of its business at any given time. 
Otherwise, the same company, would today be a 
banking company, tomorrow not, again a banking 
company the day after and so on, according as it 
does or does not transact tlv business of banking. 
Obviously such a position is unthinkable and ab¬ 
surd. 

(21) Suppose a petition for winding up is pre¬ 
sented a day after the company stops its busi¬ 
ness, according to the contention of Mr. Abraham, 
it could not be wound up by the 
order of Court as a banking company. 
This would be the result if the conten¬ 
tion is accepted which would be quite unwarranted. 
Notwithstanding the fact that a banking company 
may not be transacting the business of banking 
at a particular point of time on account of a super¬ 
vening cause it will not cease to be a bank¬ 
ing company within the meaning of the definition 
contained in S. 5 (1) (c). Mallick C. J-. ^served as 
follows in ‘JWALA BANK LTD. v. SHITLA PAR- 
SHAD SINGH’, AIR (37) 1950 All 309: 5 DomLR 

(All) 192: , . .. 

“5. The definition of a banking company in the 
Banking Companies Act does not mean that the 
company must, at the time in question be able 
to accept deposits of money from the Public re¬ 
payable on demand or on such terms 0I * f 1 ? 

the money might have been deposited. It must 
mean that banking should be the Pnmarybusi- 
ness of the company even if, by reason of cer¬ 
tain supervening causes, it is not able for the 
time being to carry on the work of receiving^ 
posits and of making payments. The learned 
Company Judge has pointed 
cases, if the contention of 
accepted, certain absurd results would follow. 
It is not necessary for us to multiply instances 
but there can be many such other reasons given 
for holding that- a banking company does not 
cease to be a banking company merely because, 
by reason of certain supervening causes, it is 
not able to receive fresh deposits for the time 
being." 

No other view appears to be possible. The con¬ 
tention urged by Mr. Abraham on behalf of the 


v , ^ ™ v- • „ , -- 15 also the contention 

la^ed on behalf of Respondent 2 cannot, there- 
lo:e be upheld. No case of an alteration of the 
memorandum or amalgamation or reconstruction 
is alleged. 

(22) Tile question as to whether a company was 
carrying on business at a particular time might 
arise in a case for ins'.ance, where certain profits 
oi tiie company are sought to be taxed, as hap¬ 
pened m 'COMMISSIONER OF INCOME-TAX 
BENGAL v. SHAW WALLACE & CO', 59 Cal 1343 
• P. C j. The question that arose there was whe¬ 
ther a certain profit that was made by the Liqui¬ 
dator by disposing of part of the assets of the 
company at a profit would be taxable income and 
it was held that it was not as ahe fund in question 
represented the result of an appreciation of the 
assets of the company and was not due to any 
business done by the Company (See also ‘MUTHU- 
KARUPPAN CHETOIAR v. COMMISSIONER OF 
INCOME-TAX, MADRAS’, AIR (31) 1944 Mad 58.) 

(23) In this view the ground on which Respon¬ 
dent 1 wanted Respondent 2 to deliver to him the 
assets and the papers in connection with, the 
Bank as shown in Para 2 of his communication 
above extracted, does not fall to be decided in 
this case. At the time that the application C. M. P. 
165 of 1122 was filed for the winding up of the 
Bank, the State of Cochin was an independent 
State and could start proceedings for the wind¬ 
ing up of the Bank as unregistered company under 
Part 9 of the Indian Companies Act. The pen¬ 
dency of proceedings in the Bombay High Court 
for winding up of the Bank would not be an ob¬ 
stacle either to the commencement or to the con¬ 
tinuance of the proceedings for winding up in the 
Cochin Court. The proceedings in the Cochin 
Court would be ancillary to those in the Bombay 
Court unless it be the case that notwithstanding 
the existence of the registered office at Bombay it 
could be said that the domicle of the Bank is in 
the Cochin State as "the domicile of a Corporation 
is in fact the place where the brain which controls 
the operation of the company is situate”. (Foote 
on Private International Law, Edn. 5, P. 178). Such 
a contention is however not raised here as was 
done successfully before the Madras High Court, 
in connection with the Travancore National and 
Quilon Bank, Ltd. whose registered office was at 
Trivandrum but whose main business was at Mad¬ 
ras- See ’IN THE MATTER OF TRAVANCORE 
NATIONAL k QUILON BANK LTD.’, AIR (20 
1939 Mad 318 where the question is elaborately 
dealt with. 

(24) On and from 26th January 1950 the States 
of Bombay and Cochin became dependent States 
both having become pan- of the territory of Inma 
to which the Constitution of India relates The 
question that would have arisen had Respondent I 
sought his relief before the date of the Constitu¬ 
tion of India, which would be a question of IJ Jtei- 
national law, does not arise after the Constitu¬ 
tion. Even the question what might have arisen 
had the matter come up for consideration before 
18th March 1950 when the Banking Companies 
Act came into force, does not also fall to be ac- 
cided now because the rights of parties stand 
gulated by the Banking Companies Act X of ltw 
and the Banking Companies (Amendment) Act XX 

of 1950. 

(25) It was not contended before us that the ap¬ 
peal is not maintainable. The order d • 

the Court below does not appear to be a final omer 
regulating the rights of parties so as to render 
it appealable. To the question from the Court 

to how the appellants are interested in this mat 
ter, the answer was that the appellants stand 
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get a larger dividend if liquidation is confined to 
the assets and liabilities of the Bank within the 
Cochin State. It is just this inequality that is 
sought to be prevented by legislation. Section 
45B, Banking Companies Act provides lor the proof 
of all claims against a banking company whether 
arising from out of transactions at the registered 
office or at any of its various branches. The Act 
contemplates a single and all comprehensive pro¬ 
ceeding in winding up and distribution of tne 
assets equitably among the various claimants 
thereto. Even if the matter had arisen before the 
Constitution of luma was enacted, under the co¬ 
mity of nations, i» would have been a proper thing 
to direct a pooling of the resources in all the 
various places and an equitable distribution be¬ 
tween all the claimants. If, however, the appel¬ 
lants are entitled to any special treatment, they 
would be free to urge their claims before the High 
Court at Bombay which, as already stated is the 
only Court having jurisdiction to deal with the 
matter. 

(26) The appeal should, therefore, be dismissed 
with costs of Respondent 1. 

(27) The District Judge of Anjikaimal will trans¬ 
mit all the records and assets in connection with 
Company M. P. 1 of 1124 to the High Court at 
Bombay, to be dealt with by that Court. Respon¬ 
dent 2 will take orders from the Bombay High 
Court as regards whatever he has done hitherto 
and in respect of whatever he may have to do 
hereafter. 

V.B.B. Appeal dismissed . 
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KUNHI RAMAN C. J. 

AND SUBRAMANIA IYER J. 

Oommini Pankajakshy, Petitioner v. Kutty 
Dakshayani, Counter-Petitioner. 

^Criminal R. P. No. 418 of 1124 (T), D/- 

Criminal P. C. (1898), Ss. 350 A and 537 — 
Won-compliance with S. 350 A — Effect — (Tra- 
vancore) Regulation V (5) of 1067 — Rules 
under — R. 7. 

« at .? a ? h •'earing, three Honorary Magis- 
Presided, but the three Magistrates who 
X judgment in the case did 

Of VS yi th •i adVantaee of hearin e th e evidence 
pf all the witnesses called for the prosecution 

r°/j V K iC V hey reache <* KS 

sion that no case has been made out against thn 
accused the decision reached by Se Bench of 
Magistrates cannot be supported. It must be set 
aside. Section 537 refers only to sentence or 

° rder ? as !! d by a Court o* competent S52d£ 

tion. In the present case the judgment is not 
pronounced by a Court of competent lurkdic 
Ucm inasmuch as the fundamentalprinciDleOaid 
down In the rules framed by the 
for the constitution of Benches n# 
and for trial have beSn MM. 

mere irregularity but a vital illegaUtv^whfrh 
cannot be cured under S. 537. 8 (P^? 

Anno: Criminal P. C., S. 350 A N 4 

T. K. 

aasisa ejass 


of Magistrates at Neyyattinkara. Three Magistrates 
have signed the judgment. They are: Messrs. 
P. Velayudhan Filial, A. Dasiah and P. Venkiia- 
chalam Aiyer. 

(2i The first ground urged on behalf of the 
complainant is that the constitution of the Bench 
changed from time to time and the three Magis¬ 
trates aforesaid who have signed the judgment did 
not have the advantage of hearing the evidence 
throughout the course of the trial. Mr. Warrior, 
the learned Counsel for the petitioner, has pre¬ 
pared an abstract of the proceedings that took 
piace before the Bench of Magistrates on the 
different dates on which the case was heard. 
According to this abstract, P.W. 1 was examined 
before Messrs. Velayudhan Filial, Sankara Pillai 
and Fletcher. After the charge was framed against 
the accused, the witness was recalled for cross- 
examination and this took place before Messrs. 
Narayanan, Dassiah and Sankara Pillai. P.W. 2 
was examined before Messrs. Velayudhan Pillai, 
Sankara Pillai and Sankaran. P.w. 3 was 
examined before Messrs. Sankara Pillai, Fletcher 
and Narayanan. The witness was recalled for 
cross-examination after the charge was framed 
against the accused and was cross-examined before 
Messrs. Sankara Pillai, Dassiah and Narayanan. 

P.W. 4 was examined before Messrs. Sankara 
Pillai, Velayudhan Pillai and Narayanan. He was- 
recalled lor cross-examination and was cross- 
examined before Messrs Sankara Pillai, Dassiah 
and Velayudhan Pillai. P.W. 5 was examined be¬ 
fore Messrs. Sankara Pillia,, Fletcher and Nara¬ 
yanan and cross-examined after the charge was 
framed, before Messrs. Sankara Pillai, Narayanan 
and Dassiah. p. w. 6 was exmined before Messrs. 
Sankara Pillai, Fletcher and Sivaramakrishna Irel¬ 
and cross-examined after the charge was framed, 
before Messrs. Dassiah, Venkitachalam Iyer and 
Velayudhan Pillai. P.w. 7 was examined before 
Messrs. Fletcher, Sivaramakrishna Iyer and San¬ 
kara Pillai and cross-examined af(er the charge 
was framed before Messrs. Venkitachalam Iyer, 
Narayanan and Dassiah. 

P.W. 8 was examined before Messrs. Velayudhan 
Nayar, Venkitachalam Iyer and Sivaramakrishna 
Iyer P.w. 9 was examined before Messrs. Sankara 
Pillai, Sivaramakrishna Iyer and Fletcher, it will 
thus be seen that one of the three Magistrates 
who have signed the judgment had the advantage 
of hearing the evidence of all the witnesses called 
on behalf of the prosecution. The view taken bv 
them in their judgment was that no case has been 
made out against the accused and therefore it 
was not necessary to call upon the accused to 
adduce evidence. They have accordingly acquitted 
the accused. ' 

(31 The relevant provisions which deal with .the 
subject of changes in the constitution of the Ilfincli 
of Magistrates during the course of a trial are to 
be found in Section 291 of the Travancore Criminal 
Procedure Code which corresponds to Section 350-A 
of the Indian Criminal Procedure Code. Accord¬ 
ing to Section 291: v 

"No order or Judgment of a Bench of Magistrates 
shall be invalid by reason only of a change- 
having occurred la the constitution of the Bench 
in any case In which the Bench by which such 
order or judgment is passed is duly constituted 

JSStehSfSL 1 *?? 13 and u 14 - and tlle Magistrates 
constituting the same have been present on the 

B^nch throughout the proceedings.'* 

Sections 13 and 14 need not be read in detail 
According to Section 13, the GoyermiSith£f Rot 
the power of authorising any two nri mnJ Mafic 
trates in any district to sit together as “”enc“ 
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may confer on that Bench powers of a Magistrate 
of the First, Second of Third Cias*. Section 14 
£ivcs power to Government to make rules consis¬ 
tent with the Code for the guidance of Magis¬ 
trates' Benches regarding the classes of cases to 
be tried, the times and places of sitting, the consti¬ 
tution of the Bench for conducting trials, the mode 
of recording evidence and the mode of settling 
differences of opinion which may arise between 
the Magistrates in Session. In exercise ot the 
powers conferred upon them, rules have been 
iramed by Government and the rule that is mate¬ 
rial so far as the present case is concerned is Rule 
>*o. 7. promulgated under Regulation V of 1057. 
According to Rule 7: 

-Every Eench shall consist of an uneven number 
of Members of not less than three. Each mem¬ 
ber of the Bench shall have a voice in deciding 
;,$ to the admissibility of evidence *nd in the 
rinding and sentence. In the event of disagree¬ 
ment among the members, the opinion of the 
majority shall prevail.” 

It is thus clear from this rule that the quorum 
^described by the rule is three. It may be more 
than three, provided the number is uneven. In the 
present case, at each hearing, three Honorary 
Magistrates presided, but the three Magistrates 
who ultimately pronounced judgment in the case 
did not have the advantage of hearing the evi¬ 
dence of all the witnesses called for the prosecu¬ 
tion. on the basis of which they reached the con¬ 
clusion that no case has been made out against 
the accused. 

( 4 ) T} ie learned Counsel for the respondents 
wants to rely upon the provisions of Section 446 
of the Travancore Criminal Procedure Cooe which 
corresponds to Section 537 of the Indian Criminal 
Procedure Code. According to Section 446: 
-Subject to the provisions hereinbefore contained 
no finding, sentence or order parsed by a Court 
of competent jurisdiction shall be reversed or 
altered under Chapter XXVII or on appeal or 
revision on account of any error, omission or 
irregularity in the complaint, summons, wairam, 
charge, proclamation, order, judgment or oihei 
proceedings before or during trial or in an> n- 
ciuiry or other proceedings under this Code, un 
less‘such error, omission or lriegulanU, has »n 
fact occasioned a failure of justice. 

It is significant that the section refers only 
to -sentence or order passed by a Court ofcom- 
petent jurisdiction.- In the present case, uc are 

not satisfied that the judgment was Pronounced b> 
a Court ot competent jurisdiction inasmuch as 
the fundamental principles aid down ini the rules 
framed oy the Government for the constitution 
of"Benches of Magistrates and for trial have been 
violated In our judgment, this is not a mcie 
InKrftv but a \ 1 tal illegality which cannot be 
cured by the provisions of Section 446. The *esu 1 
is the decision reached by the Bench °f ^ag 

'SLw Second Class Magistrates at Neyyatun- 

^ ara * Revision allowed. 

P •//. 
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SUBRAMANIA IYER AND 
JOSEPH VITHAYATHIL. JJ. 

Abdurahiman Koyakutty Hajee and another, 
.ppellants v. Agastheenju Joseph and others, 
Respondents. 

Second Appeal No. 479 of 1123, D/- 27-7-51. 


\srhi:i:NMc Joseph (Vitlnyathil J.) A. I. R. 

(a) Evidence Act (1872). S. 41 — Judgment 
m rem — Judgment in partition suit. 

The judgment in a partition suit declaring the 
01 a person to a share in particular pro- 
perties cannot be said to be a judgment ‘in rem' 
It can bind only the parties thereto. (Para 6 ) 

Anno : Evidence Act, S. 41 N. 2. 

(b) Custom — Latin Christians of Seven 
Hundred Sect — Daughter’s right to share in 
father's property. 

Among Latin Christians of the Seven Hundred 
sect the daughter is not entitled to a share in 
her father’s property at all but only to ‘stri- 
dhanam.’ 13 T L J 354 (F B), Foil.; 6 T L R 
26. Ref. (Paras 7, 8 , and 9) 

(c) Travancore Christian Succession Act, 
S. 30 — Applicability. 

Section 30 does not apply to all Latin Chris¬ 
tians in Travancore. It applies only to ‘certain 
classes’ of Latin Christians. (Para 11) 

P. Narayana Pillai, for Appellants; K. P. It- 
tyarah and K. P. Abraham, for Respondents. 
Cases referred to: 

(’67) 7WR 338: (Beng L R Sup Vol 662 F B) 

(Pr 6 ) 

(1864-65) 2Mad H C R 276 (Pr 6 ) 

13 T L .1 354 (F B) (Prs 6 . 7. 8 , 12) 

6 T L R 26 (Pr 12) 

VITHAYATHIL. J.: The 1st defendant lu o. S. 
No. 519 of 1117 on the file of the District Munsifl's 
Court ol Parur is the appellant in thus second 
appeal The suit was filed by a next friend of 
the minor plaintills for declaration of the p’ain- 
tiifs' title to the plaint properties and for setting 
aside a summary order. The 1st plaintiff attained 
majority after the filing of the suit. 

< 2 > The plaint properties belonged to Padamat- 
Ihummal Karles. He had a son Devassy and two 
daughters Mariam and Rosa. Karles died intestate 
about the year 1085. The plaintiff's case is that 
after the death of Karles the plaint properties 
were in the joint possesion of Devassy, Mariam 
and Rosa. Devassy was the foreman of a ’chitty’ 
and he executed a security bond in favour of the 
subscribers charging the plaint properties. The 
'chitty' collapsed, and one of the 'chitty' creditors 
filed O. S. No. 56 of 1091 on the file of the Parur 
Munsiff's Court against Devassy for 'chitty money 
due to him and obtained a decree Devassy died 
in 1091 leaving behind his widow Rosa and tnree 
children, and sometime afterwards Mariam also 
died leaving behind a son. On 28-9-1951, Rosa the 
widow of Devassy on her own beliaif and on be¬ 
half of minor children of Devassy sold the piainc 
properties along with the other properties to one 
Augusthkunju Kutty, the father of the Pontiffs 
under Ex. VII. sale-deed. The salefor 
Rs 19147 - 8 - 0 and the vendee was directed 
discharge all the ’chitty’ liabilities of Devassy. 

Subsequently the plaint property were sold m 
Court auction for the d«ree^ebt^n O S. No 56 

5 ° Slowed the 

obstruction and ordered delivery to be given to the 

aucUon-purchaser. Thereupon R *», * * ££ 

suit (O. S. No. 98 of properties claim- 

fnr nnrtition of the plaint P widow 



of Devassy. me « -chitty’ crecmui* 

the vendee under Ex. \ ' ^.purchaser in O.S 

To C 91 and two subsequent vendees of 


1982 


Abdurahiman v. Agastheenju Joseph (Vithayathil J.) Travancore-Cochin 177 


portions of the properties were defendants in that 
suit. 

(3) In the meanwhile another 'chitty creditor of 
Devassy. Makkaru Aburahiman, had filed Ex. 11 
suit (O. S. No. 1225 Of 1091 of the Parur Munsiff’s 
Court) for the 'chitty 1 amount due to him. The 
defendants in that case were the children and the 
widow of Devassy, Agasthkunjukutty and four 
subscribers in the chitty.* It has to be noted that 
Rosa, the plaintiff in Ex. A suit was not a party 
in this suit and that the plaintiff in Ex. 11 suit 
was not a party in Ex. A suit filed by Rosa. Ex. 11 
suit was decreed ex parte on 28-1-1095. Ex. A suit 
was contested by the auction-purchaser in O S. No 
56 of 1091 and by another 'chitty' subscriber their 
main contention being that Rosa was not entitled 
to a share in her father's properties. 

Ex. A suit was decreed on 10-12-1097 declaring 
Rosa's right to one-third share in the plaint pro¬ 
perties. It does not appear that this preliminary 
decree was followed up by a final decree and that 
there was an actual partition of the properties by 
metes and bounds. It is aUeged bv the plaintiffs 
that after Devassy's death his sister Rosa was in 
sole possession of the properties. Rosa assigned 
her rights in the properties to one Acha n Bava 
This sale-deed is not produced in the case. Under 
Achan Bava's will the properties devolved on Mar- 
galh the deceased mother of the plaintiffs. A copy 
ttf tills will was produced In the lower appellate 
Court and marked as Ex. J. The plaintiffs claim 
the properties as the legal heirs of Margalli. It 
has to be noted that MargalU is the wife of Augus- 
tnykunjukutty the vendee of the properties under 

EX. VU. 

(4 > The present 1st defendant took an assign¬ 
ment of Ex. li decree and in execution of the de- 
^Purch^edjhe suit properties in Court auction 
on 5-8-H 11 . when he attempted to take delivery 

the ?, e * 1 friend of the plaintiffs 
filed an obstruction petition. The execution Court 

J#®®*®?, o h , e , ° bs1 ™ ction Petition by Ex. d order 
f ! 4 ,' S ' 1I i 7 ' Th? Present suit is filed to set 
( ° r ?u r a V d for dec,arati °n Of the plain- 
Z <he . P ,a i nt Properties. The trial Court 
Se ^ Tl ? appoal filed b y the plaintiffs 
S f th , e l £? 1 Court was set aside and the 

that decision second nppeal b filed from 

.^appellate Court has proceeded on 
Se X? ic h tl 0n L y question to be decided in 

Sm mnfnl ier the plaintlfTs w ere in posses- 

SJPJ* plaint Parties on the date of Ex D 
order and not whether they have title to thp 
properties. This view of the learned is 

plaintiffs title to and possession of, the plaint Dro- 
J*? 1 ®? “d ^r setting aside Ex. 6 order mSS 
the plaintiffs are able to establish that the title 

VSR ye £ ln “» they cannot 
p^o mus t either prove that 

SSer^or P tSt^^ tatTOt had * ltle fhe 

S SeiL pS^ion a 5S uircd «tle to them 

ttie death of Karles the properties' devoid 
Devassy alone or on Devassy, Mariam and Rosa as 
co-owners and whether, even if Rosa had n?titte 

hav^acqSS Ut'le Sl hv“? her suc cessor-in-intcrest 
7«i 2™ Ut L e b y adverse possession 

*h re G ard to the question of title fhe 
plaintiffs rely mainly on Ex. A deckinr. H? e 

andc rf lSt n Ct Co “ rt which was followed in Exs e 
and G decWons of the Parur Munslff’s Court while 
the 1st defendant relies on the Pull Bench dcSS 

w.H 1 L^ vancore Hlg h Court reported in •hart 
HARABUBRAMONU IYER v. TB&AsS^ 

TLJ 354 ' Karles before the date of the 
1962 Tra-Co,/23 4 '24 


Travancore Christian Succession Act and there¬ 
fore the provisions of that Act will not govern this 
case. The question therefore for consideration is 
whether according to the customary law governing 
the community to which Karles belonged the 
daughter is entitled to a share in the father's pro¬ 
perties and if so, what that share is. 

111 Ex. A case it was held that a daughter is en¬ 
titled to a share equal to that of the son and that 
therefore Rosa was entitled to one-third share 
in the prcpenies. This decision was not appealed 
against and is therefore binding on the parties 
thereto. But the predecessor-in-interest of the 1st 
defendant was not a party to that suit and it can¬ 
not therefore bind him. It was argued by the 
learned Advocate for the respondents that Ex A 
decision declaring Rosa's right to one-third share 
in her father's properties must be taken to be a 
judgment 'in rem.* We do not find our way to 
agree with this view. Ex. A is not a judgment com- 
mg within the scope of Section 41 of the Evidence 
Act. The law relating to judgment 'in rem' was 
exhaustively discussed by Philips and Holloway, jj. 
YARAKALAMMA v. ANAKALA NARAMMA', 2 

£l ad J* ^ ^ “* 6 - 31111 by Sir Barnes Peacock in 
KANHYA LAL v. RADHA CHURN', 7 W R 338. 

. I '. se cas fs V*e •earned Judges specified what 
u l v ' m rem ' and what were not and 

}, ^ .k the basis of these decisions Uiat Section 

Evidence Acl was enacted. In 
view of this statutory provision it is not necessary 
to discuss the general principles relating to judg- 
SJSSIS, “ ” m - The judgment in a partition suit 
S n ^‘ h t neh t of a t*™ 011 to a share in parti- 
SW 1CS “.t 1 " 01 he said to be a judgment 
, u ca " buid on] y the parties thereto As 

lnt^ct ^f' l 16 flrst defendan t's predecessor-in- 
lnterest was not a party to Ex. A suit. The fact 

hat some other creditors of Devassy were Impleaded 

m fiiS ! 1 eann ° t make the suit representative 

other a rrArtitn S ° “ }° m ? ke the dec i-slon binding on 
? ,® r creditors not made parties. Therefore there 

&£ £■£ SUB!** ««■ * A -3 
££ ".li VZSgfSZi 

fhi n 1 irti aCC K I J line 1 ° the custoniar y law governing 
Uie parties berone the date of the Christian Succes- 

oon Act Rosa was entitled to a share in her 
fathers properties. On this question the appel¬ 
lant relies on the Full Bench ruling of the tSL 

■h a rth jpfe to U 141 ment i°ned above, namely 

13 T L*j 354 S S? RA “? NIA nrER V. THRESSI/?, 
JST. j 354 - Til e parties in that case were Latin 

to h 'hdlih 6 Sev< ; n Hundred sect belonging 
to the Padamathummol family to which Karles 

sSrauW'thS 16 qU6sU0Q tha ? ^for com 

th 7 cusrnm?™ U f fase wa * whether according to 
cSm2n H Governing the Latin Christian 
of , the Seven Hundred sect the 

nnmprtfoa 1 S T * n *i tled to a share ln her father’s 
10 that case M fhe prior decisions of 
J{1® Travancore High Court relating to the ques¬ 
tion were exhaustively discussed. Many respect¬ 
able persons belonging to the community were 
examined in that case and a large number of docu¬ 
ments executed in different families belonging to 

:HL, CO iT Un,,5 L showln « that daughters are not 
entitled to a share ln their father's property but 
only to 'Sthridhanam' were also pr^luSd Th« 

?h° f the « then Cochln Chief Tom reS 
case. 10 qUCS Q Wefe 8180 considered in that 

After an exhausUve discussion of th* 
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Latin Christians of the Seven Hundred sect the 
daughter is not entitled to a share in her father’s 
property, but only to ‘stridhanam.* What that 
right to ’Stridhanam’ is and on what basis it 
should be determined was not considered or de¬ 
cided in that case. 

(8> The learned Advocate for the respondents 
strenuously argued that 'HARIHARASUBRA- 
MONIA IYER v. THRESSIA*, 13 T L J 354 (FB), 
does not lay down the correct law relating to the 
custom in the community with regard to the 
daughter’s share in her father’s properties and that 
the decision requires reconsideration. He took us 
through the prior decisions of the Travancore High 
Court and those of the Cochin Chief Court relat¬ 
ing to the question. After going through these de¬ 
cisions we are not satisfied that the Full Bench 
ruling in ‘13 T L J 354 (FB)*, requires reconsidera¬ 
tion. It was an authoritative pronouncement on 
the question after an exhaustive review of the case 
law relaiing to the matter and after considering 
the large volume of oral and documentary evidence 
adduced in the case about the custom in the com¬ 
munity. In this view of the matter we do not 
think it necessary to discuss the various rulings 
of the Travancore High Court and the Cochin 
Chief Court referred to and commented upon in 
•13 T L J 354.* 

(9) It was next argued by the learned Advocate 
for the respondents that the actual decision in 
the Full Bench case is only to the effect that the 
daughter is not entitled to a share equal to that 
of her brothers in her father’s property and that 
it was not held in that case that the daughter is 
not entitled to any share at all. We cannot agree 
with this view also. A reading of the judgment 
shows that what was actually decided in that case 
is that the daughter is not entitled to a share in 
her father's property when there are sons, and 
that her right is only to get ‘Streedhanam.’ It was 
not considered or decided in that case what that 
•Stridhanam’ right Ls and on what basis it should 
be determined. It was observed that the remedy 
of the daughter was to file a separate suit for the 
•Stridhanam' amount. It is not necessary to con¬ 
sider that question in this suit also as this Ls not 
a suit for enforcing the ‘Stridhanam’ right. 

(10i Another argument advanced by the learned 
Advocate for the respondent was that the definition 
of the word •‘Stridhanam’* in the Travancore 
Christian Succession Act shows that it is money, 
ornaments or property given or promised to be 
given in satisfaction of a daughter’s claim against 
the estate of her father. This definition, it is 
argued, implies that the daughter is entitled to a 
share in her father* estate. This argument also 

that the daughter is given 'Stridhanam in satis- mother o£ lhe plaintiffs, obstructed. That obs- 
faction of her claim in her father’s property and Uon was upheld by Ex> K order on the basis oi 
that therefore if she is paid her 'Stridhanam* she 
will have no further claims in the property. That 
the daughter has got a right to get her Stridha- 
na^* from her father’s properties (*S ridhanam 
Avakasom’ as it is called) was not dLsputed in the 
raS. SW. What was held in that eaae w« 
that he is not entitled to get a share in the pro- 
nertv but only to get some money. Therefore the 
argument bL2 B on the definition of the word 
-Stridhanam- in the Christian Succession A.ct to 
establish that prior to the date of the Act the 
daughter was entitled to a share in her fathers 
properties can have no force. _ 

(11) Then it was argued that Section 30 of the 
Christian Succession Act recognises the customary 
usage among Latin Christians under which sons 
and daughters share equally in the property of an 

intestate. Section 30 relates only to ‘certain (14-16) m uie when 

classes* ot Roman Catholic Christians of the Latin inclined to believe the is* 


rite and certain Protestant Christians living in 
Karunagappally Quilon, Chirayinkil, Trivandrum 
Neyyathinkara and other 'taluqs’ according to the 
customary usage among whom the male and 
female heirs of an intestate share equally in the 
property of the intestate. That section does not 
apply to all Latin Christians in Travancore. It 
applies only to ’certain classes' of Latin Christians. 
So iar as Latin Christians of the Seven Hundred 
sect are concerned it was held in the Full Bench 
case that the customary usage among them is simi¬ 
lar to that of tiie Syrian Christians and that female 
heirs among them do not share equally with the 
male heirs in the property of an intestate. There¬ 
fore there is no force in the argument based on 
Section 30 of the Christian Succession Act. There 
is also no evidence in this case to prove that 
according to the customary usage in the commu¬ 
nity daughters share equally with the sons in their 
father’s property. 

(12) In the light of the Full Bench ruling in 
•HARIHARASUBRAMONIA IYER v. THRESSIA’, 
13 T L J 354, we do not think that any value can 
be attached to a decision to the contrary by the 
District Judge of Parur in Ex. A case. One of the 
prior decisions on which the learned District Judge 
has relied for his finding that among Latin 
Christians of the Seven Hundred sect the 
daughter is entitled to a share equal to that of 
the son is the decision in O. S. 19 of 1091 of the 
Parur District Court. It was that decision that 
was set aside by the High Court in '13 TLJ 354. 
Another decision relied on in Ex. A case is ‘6 TLR 
26. That case also is expressly distinguished in 
13 T L J 354. In '6 T L R 26’, the parties were 
Latin Christians of Trivandrum among whom the 
daughters and sons are entitled to equal shares 
according to customary usage. Then the learned 
Judge relies on Section 30 of the Christian Suc¬ 
cession Act referred to above. We are not in any 
way inclined to accept the decision of the learned 
District Judge in preference to that of the Full 
Bench of the Travancore High Court on this ques¬ 
tion. 

(13) Two other documents relied on by the 
plaintiffs are Exs. E and G. Ex. E is an order m 
execution of the decree in O. S. No. 481 of lOiw 
of the District MunsifTs Court of Parur. Tne 
plaintiff in that case had obtained a decree against 
Karles Devassy in O. S. No. 16 of 1093 of the 
Parur Munsiff’s Court and had purchased the pro¬ 
perty in Court auction. He then leased it to 
John Menthis. The decree in O. S. 481 

for recovery of property on the basis of that 
deed. That decree was assigned in favour or on 
Moideen Bava Kunju Moideen. When the latrer 
applied for delivery of possession Margaw, 

» 4 . . . . • t-r . • . .i. j rrhftr am 


uvu n — j — * — 

the decision in Ex. A case. th 

The assignee-decree-holder in Ex. E case 
filed Ex. C suit to set aside Ex E order and 
recover possession of the properties. That. sui 
dismissed as against the 1/3 share claimed 
Margalli. Ex. G is the Judgment in thrt case. 
Ex. G decision also was based on Ex A. t 

of our finding that Ex. A decision £ not ca g 
no value can be attached to the decisions Rosa 
and G. For the above reasons we g that share 
the daughter of Karles was not entitled jo ^ 

in her father’s properties that tlw * pr0 _ 
plaintiffs have not acquired any title to 

Lordship then discussed ttejjjjjjfj 
the question of possession and are 

(14-16) In the circumstances> o^the he 
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swears that after the death of Karlcs the plaint 
properties were in the possession of Devassy and 
that Augusteenjukutty got possession of the same 
under Ex. VII sale-deed. There is no allegation in 
the plaint to the effect that plaintiffs have ac¬ 
quired title to the properties by adverse posses¬ 
sion. Neither is there any evidence to prove that 
the title of the legal owner has been lost by adverse 
possession. We, therefore, do not find our way 
to agree with the lower appellate Court in its view 
that Ex. D order is liable to be set aside. We hold 
that the plaintiffs have not established their title 
to the plaint properties, we, therefore, set aside 
the decree of the lower appellate Court and restore 
that of the trial Court and dismiss the suit. 

(17) The Second Appeal is allowed with costs in 
all the Courts. 

(18) SUBRAMANIA IYER, J.: I concur. 

V.R.B. Appeal allowed. 
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Subramania Iyer Sivarama Iyer, Petitioner v. 
Chinnu Pillai Pichandi Pillai, Cr.-Petitioner. 

C. R. P. No. 139 of 1951, D/- 11-10-1951. 
Civil P. C. (1908), O. 23, R. 3 — Decree in 
terms of compromise — Decree should be in 
terms of agreement — Decree embodying terms 
not agreed to by parties — Effect. 

If the Court proposes to dispose of the peti¬ 
tion to set aside the execution sale, not on the 
merits, but on the basis of the compromise en¬ 
tered into by the parties, the order should be 
in accordance with the terms of the compro- 
mise. The Court will be acting without juris¬ 
diction if it embodies in the order any provi- 
sion not agreed to by the parties. (1895) 2 Ch 
273; Am (8) 1921 Cal 356 (2); ARI (3) 1916 

» a ! oUS (13) 1926 Nae 20: AIR (17 > 193 » 
?S ! 5 2 J J nv L J 971 > R€, ‘ on : AIR ( 8 ) 1921 

iLfc "" ^ (Para 5) 

Where in proceedings by a judgment-debtor to 
set aside an execution sale the judgment-debtor 
undertakes to pay the whole decretal amount 
2*““ f ™»th. and that in 2 instalments, he 

1° pay the amoun t in 2 equal in¬ 
stalments and to pay the first instalment ou a 

in^c* . to b ? ve petition dismissed 

in case the first instalment was not paid on or 

before that date. A direction to that effect ta 
♦ of t . he v Co Jft Is not in terms of the 
em ? n ‘ ?. ade b / the J ud ement-debtor and to 
that extent the order must be deemed to be one 
passed without jurisdiction. (Para 5) 

i JL?® , Co “ rt a ® ts without Jurisdiction in em- 
bodying: in its order provisions not agreed to bv 
the judgment-debtor he is not bound to have the 
order vacated by means of appeal or review. 

T 111 !? « C K P ‘ C "- °‘ 23, R ' 3 Nl 18, 27> 28 - 

r T ' , Sub ~ an J? ma J yer, for Petitioner- T K 
Joseph, for Cr.-Petitioner. ’ ' 

Cases referred to: 

(Arranged in order of Courts and in the 
Courts chronologically. List of foreign easel 
referred to comes after the Indian Cas«) 

(’16) 43 Cal 217: (AIR (3) 1916 Cal 816) ' 

(, 21 ) AIR (8) 1921 Cal 358 ( 2 ); (60 Ind CafseJ) 

(Pr 6) 


9 

(’26) AIR (13) 1926 Nag 20: (89 Ind Cas 926) 

(’21) 6 Pat L J 253: (AIR (8) 1921 Pat 107) ^ 

(’30) AIR (17) 1930 Pat 234: (125 Ind Cas P 123) 

26 Trav L J 971 |{£ 6) 

(1895) 2 Ch 273: (64 L J Ch 523) (Pr 6) 

ORDER.: The defendant in O.S. No. 986 of 1120 
of the Padmanabhapuram MunsifPs Court is the 
Revision Petitioner in this case. The Revision is 
from an order in execution. The decree-schedule 
properties were sold in Court-auction for the 
decree amount on 5-1-1124. The decree-holder him¬ 
self purchased the properties for Fs. 5731 7/16 
(Rs. 804), which was the decree-debt. A petition 
filed by the defendant under Order 21, Rule 
87, C. P.C., (Tr.) to set aside the sale on the ground 
of material irregularity and undervaluation. 
According to the defendant the properties are 
worth Rs 30,000. A commission was Issued to as¬ 
certain the value of the properties and according 
to the Commissioners report the properties are 
worth Rs. 15,300/-. There is a prior charge of 
about Rs. 7.000. The petition to set aside the sale 
was Posted for evidence on 19-6-1950. On that day 
the defendant offered to deposit the auction 
amount and interest within 8 months in two 
instalments. The decree-holder accepted this 

thereupon passed an order on 
19-6-19 o 0, itself directing the defendant to pav the 

am0 u£- and lnterest in 2 equal instal- 
ments within 8 months and also ordered that 

f° Uld be on or before 
19*2 wS 0 ’ T , d the , “^talment on or berore 
fc oi; 5 . 1 ' if was also P^vided in the order that 
^. i ^ y .^ stabnent wa s defaulted the petition to set 
aside the sale would stand dismissed and the sale 
confirmed and that If both the instalments were 

saTVnVf ,,0 “ W °“ ld stand al,0WM 

SJffiy ffgsa 

OrH^r da n , its ^ dismIssed the petition under 

Sio lose f 87 / nd conflrmed the sale. On 

thiS? flled a P^ition to review 

the order dated 19-6-19 o 0 and to set aside the order 

dated 19-10-1950, confirming the sale. 

t3> The main grounds alleged in the affidavit 

*h°H e 'V th the petition are that the defen- 
not t “greed on 19-6-1950 to deposit the 
1st. instalment on 19-10-1950, that the direction in 
the order dated 19-6-1950 for depositof the i£ 
jnstahnent on 19-10-1950 was against the terms of 

by him > 'hat he w^nof 
fho h direction in the order, that time 

partite aJS' S Ce 0f 1116 contract between the 
Ent W hawas Prepared to pay the whole 

Sowed tn ri’plT ( e .r' prayed Ulat he should be 
?ale i** 111 J? e amount and to have the 

tS d • ^ The decr ee-holder objected to 

lower Court rejected the petition of the 

° n , th .£ *!? und that he had submitted 

meS 4 i,° f th 5« Cou rt Axing the dates of pay- 
52 Sj ft H? a i 1he Patton to review the order, dated 
m-i950. was out of time and that as long ks that 
order stood the petition to set aside the sate wL 

thlt oS ™ S nviSi0n peUUon b from 

sara sea «. f sst-s 

within that time was^n* 0 ^ f j U !L of Payment 
diction, ,» whether the «SSS ™'ZJxt 
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have that order vacated and (3) whether the peti¬ 
tion to review that order hied alter three months 
is maintainable. 

(5) Wall regard to the 1st point the offer made 
by the defendant on 19-6-1950, was to the follow¬ 
ing effect: 

“I am prepared to deposit within eight months 
in two instalments the sale amount and in¬ 
terest."* 

The decree-holder wrote down that he had no 
objection. It will be seen that the defendant had 
not agreed to pay the amount in 2 equal instal¬ 
ments and to pay the 1st instalment on 19-10-1950. 
His undertaking was only to pay the whole amount 
within 8 months and that m 2 instalments. It was 
also argued for the Revision Petitioner that by this 
undertaking he had not agreed to his petition 
being dismissed in case he defaulted payment of 
the amount within 8 months in two instalments. 
But I think that such an agreement is implied in 
the undertaking of the defendant. Otherwise, there 
Will be no meaning in the undertaking to pay the 
amount within a particular time and the decree- 
holder agreeing to it. But the defendant had not 
agreed to pay the amount in two equal instalments 
and to pay the 1st instalment on 19-10-1950 and 
to have his petition dismissed in case the 1st instal¬ 
ment was not paid on or before that date. There¬ 
fore the direction in the order of the Court for 
payment of half the amount on or before 19-10- 
1950 and the provision for dismissal of the peti¬ 
tion in case of default of that payment are not 
in terms of the agreement made by the defen¬ 
dant. If the Court proposed to dispose of the 
petition to set aside the sale, not on the merits, 
but on the basis of the compromise entered into 
by the parties the order should have been in 
accordance with the terms of the compromise. 
Order 23. Rule 3 relating to compromise of suits 

is to the following effect: . , 4 . , 

••Where it is proved to the satisfaction of tne 
Court that a suit has been adjusted wnolly or 
in part by lawful agreement or compromise, or 
where the defendant satisfies the p.amtiff 
respect of the whole or any part of the subject- 
matter of the suit, the Coun shall order such 
agreement compromise or satisfaction to oe 
Sond shall pass a decree in accordance 
therewith so far as it relates to the suit 
It is therefore clear that if the Court accepts 
Igreement the decree should be in accordance with 
the terms of the agreement. 

Order 23, Rule 5. C.P.C. <Tr.) provides that the 
provisions of Order 23 shall not apphr to 
ings in execution. The Patna High Court has held 
that an application to set aside a sale under Order 
21 Rule 90 (Indian C.P.C,. is not a pro«edtog£ 

sal « J^° Rule 3 ? -JAGDISH MISSIR v. 

SURESHWAR MJSSIR ^6 Pat.L 

ffcXrttad jurisdiction 

tion to set aside the sale on the ba-* °| ong ^ the 

ment entered int °J 5y t ^e 6 agreement and has pro- 
Court has accepted the ag ™ bound to 

ceeded on the basis of it " e nt. If the 

pass an order in terms o ^ not bound to 

agreement is notlawfulthe Co £^ accepted 

agreed to by the parties. To that extent tne 
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should be deemed to be one passed without Juris¬ 
diction. 

(6» In ‘HUDDERSFIELD BANKING & CO. v. 
LISTER’, (1895) 2 Ch. 273, it was observed by Kay. 
L. J., that a consent decree or order is only the 
order of the Court carrying out the agreement 
between the parties and that a "consent order is a 
mere creature of the agreement.'* This observa¬ 
tion was quoted with approval by Mukkerji, C.J., 
in ‘KANDARAPA NAG v. BANWARI LAL NAG', 
AIR (8) 1921 Cal 356 (2). In 'KUSADHAJ 

BHAKTA v. BROJA MOHAN', 43 Cal 217, Jenkins, 
C. J.. has observed thus: 

“It is well-settled that a contract of the parties 
is none the less a contract because there is super- 
added to it the command of the Judge. It still 
is a contract of the parties, and as the con¬ 
tract is capable of being rectified for an appro¬ 
priate mistake, so as the necessary consequence, 
is the decree which is merely a mere formal ex¬ 
pression given to that contract.” 

Tins decision was followed in 'MIRA MET I JU 
DOO v. MT. JANKI', AIR (13) 1926 Nag 20. It was 
held in that case that a compromise incorporated 
into a decree under Order 23. Rule 3 only repre¬ 
sents the contract between the parties with an 
order of the Court superadded to it and that there¬ 
fore the parties cannot avoid of any provision con¬ 
tained in the decree passed in pursuance of the 
compromise, but not contained in the compromise 
itself. To the same effect is the decision in 
•SASADHAR GANGULI v. RAGHAB SINGH', AIR 
(17) 1930 Pat 234. In ‘THOMAS CHERIAN v. 
OOMMEN THOMMI'. 26 Trav L J 971, the Travan- 
core High Court held that a compromise decree 
may be treated as a contract between the parties 
with all the incidence of a contract, that it stands 
on no higher footing and that such decree can be 
corrected or rectified if it does not represent the 
real contract between the parties. 

(7) In the light of these rulings and the provi¬ 
sions in Order 23. Rule 3. C.P.C. I am of opinion 
tha- so long as the defendant had not agreed to 
pay* half the auction amount and interest on or 
before 19-10-1950 and to have his Petition^ da- 
missed in default of payment of that amount 
within that date, the lower Court aeted without 
jurisdiction in directing him to deposit Uat 
amount on or before 19-10-19o0 and in ° r de* 
that the petition would stand dismissed if the 
Amount was not paid within that date. 

(8) If the Court acted without Jurisdiction in 
embodying in its order provisions not agreea to by| 
the defendant he was not bound to have the| 
order vacated by means of appeal or review. 

0r ?9 tothb view of the matter the 3rd qu«Uon 
namely, whether the petitioni filedl by the def<m 

dant to review the order, da,e ^ , 19 1 the order 
than three months from the date oi ine 

15 zswt 

S’iyeUttoTwS filed within 8 months from Uje 

bpss sjrrr-y- ffflfswa 

toh’S SteS? sit aside merely because he has 
offered to make the paymen • Mag to do 

ji n MStssr ****** » 
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petition to set aside the sale on the merits. The 
order of the lower Court dated 19-8-1950 and that 
dated 19-10-1950 dismissing the petition under 
Order 21, Rule 87 and confirming the sale as also 
the order dated 17-1-1951, dismissing C.M.P. No. 
11922 filed by the defendant are hereby set aside 
and the lower Court is directed to dispose of the 
petition under Order 21, Rule 87 on the merits. 

<12> The Revision Petition is allowed in the 
manner stated above. 

(13) There will be no order as to costs. 

V.B.B. Order accordingly. 


A. I. F. 195? TrAvancnre-C^chin 181 
KUNHI RAMAN. C. J. AND 
SUBRAMANIA IYER, J. 


Krishnan Neelakandhan, Appellant v. Kerala 
Gilt Edged Security Life Assurance Co., Ltd., 
and others. Respondents. 

Second Appeal No. 354 of 1121, D/- 25-7-1951. 

Contract Act (1872). S. 50 — Obligation to 
pay premium — Discharge of. according to sanc¬ 
tioned method of payment. 

Where from the previous conduct of the par¬ 
ties, it is evident that sending premium by 
money order was one of the approved or sanc¬ 
tioned methods of payment the obligation of 
the party who is to make the payment shall 
be deemed to have been discharged if the 
money order was sent on or before the rele¬ 
vant date. AIR 1947 Mad 122, Rel. on. 


(Para 4) 

Anno : Con. Act, S. 50 N. 1. 

Varadaraja Iyengar, for Appellant; G. 
Velu Pillai, for Respondents. 

Case referred to: 

AIR (34) 1947 Mad 122: (1946-2 Mad L J 
* (Prs 3 4) 

RAMAN, C.J.: The Plaintiff is 'the 
appellant. He was the nominee under an in- 
niranoe policy issued by the Kerala Gilt Edged 
faecurity Life Assurance Company Limited, Quilon. 
The life mentioned In the policy was that of his 

™rHc r '^ aW \v^ he , facts “PPeanng from the re¬ 
cords show that for 67 months subsequent to the 

am ° unt of Re- 1/- Per month pay- 
was paid - The onh m ° nth w “ 
| 936 - 4 After paying the amount due for 
. ^f^ahHent, the lady on whose Insurance was 
Whei l, the plainlifl »n his capacity 
55 rnmrurf T entl ° ned «n the policy approach- 
f? ^ ,?, pa ? y fd £ Payment of the money alleged 

tha? e tH Ue under Policy, the company pleaded 
that there was default committed in payment of 
the subscnptlon du e at the 62nd Instalment 
When there is such a default, it is open to the 
pany concerned to get over the consequence of 

ment tU «uii*h all . claims ^ applying for reinstate- 
ment. Such a step was taken in the present case 

although on behalf of the policy-holder or nominee 

It was not admitted that there was such deTa^U 

r " atter of fact such an application for rein- 

lte date thafthe n?rt a ”rti Was four month s after 
i? „ i 1 party dled - According to one of 

w ru l^ of l , he Company, if death takes place 
before the expiry of six months from the date of 
re-instatement, the party will not be entitled to 
the benefit of the insurance and that was the 
content on urged on behalf of the company whS 
the plaintiff put forward his claim. ^ 

J?J Both f Courts below have upheld the con- 
tenucns of the company and have dismissed the 
SJr; . R contended on behalf of the plqlntlff 
that the alleged default in question was due to 


the fact that the sum of Re. 1/- payable for the 
month of January, although it was sent cy Ancfial 
Money Order prior to the 31st January, wus re¬ 
ceived by the Company only on 31-1-1936. Accord¬ 
ing to the evidence in the case the place from 
where the money order was sent was in the vicinity 
of Sherthailai and the payee was in the vicinity 
of Quilon and it takes 2 or 3 days for Anchal 
money orders to reach their destination between 
these two points. 

The contention of the Company is that the pay¬ 
ment should have been made by the 30th of Jan¬ 
uary. because 'there is a period of grace of 15 days 
within which money could be paid and if the pay¬ 
ment is not made within 15 days, there is an¬ 
other period of 15 days within which the money 
may be paid with a penalty of six pies in the 
rupee. Since subscriptions are according to Rule 
21 payable in advance it was taken for granted 
that the payment in the p.esent case should have 
been made by the 30th of January. As a matter 
of fact the money order reached the company only 
on the 31st of January. 

(3) Mr. Varadaraja Iyengar, the learned Counsel 
for the appellant in this Second Appeal places re¬ 
liance upon the decision of the Madras High 
Court reported in 'HAIROON BIBI v. UNITED 
INDIA LIFE INSURANCE CO. LTD.’, AIR (34) 
1947 Mad 122. That was a case in which insurance 
premium had to be paid by a certain date. The 
evidence showed that the amount was transmitted 
by money order prior to that date, but it reached 
its destination only after the expiry of that date. 
In spite of these circumstances, it was held that 
the payment was in time because the money order 
was despatched before the due date. 

(4) The question is discussed in detail in the 
Judgment of the learned Judge and what is pointed 
out therein is that from the previous conduct of 
the parties, it is evident that sending premium by 
money order was one of the approved or sanctioned 
methods of payment and if that is the position, 
then the obligation of the party who is to make 
the payment shall be deemed to have been dis-j 
charged if the money order was sent on or before 
the relevant date. There is no doubt it was open 
to the sender of the money order to recall the 
amount or to prevent the money being paid over 
to the addressee. But so long as that has not been 
done it must be presumed that the obligation im¬ 
posed upon the person who is to make the pay¬ 
ment was duly discharged if the amount was re¬ 
mitted by money order according to the previous 
practice observed In the case. 

In the present case also it Is pointed out that 
on previous occasions the premium was remitted 
by money order and the amounts were received 
on the 31st of certain months without any protest 
by the company. It must be remembered that In 
the present case the amount involved Is only a 
little over a rupee and it cannot be expected that 
the party concerned should undertake a journey by 
road or by boat from Sherthailai to Quilon incur¬ 
ring expenses out of all proportion to the amount 
involved in doing so and make the payment in 
person. That evidently is the reason why the 
parties observed the method of making the pay¬ 
ment by money order. If it is a method that can 
be presumed to have been sanctioned or approved 
by both the parties then adopting the principle 
laid down in the case reported in ’HAIROON BIBI 
v. UNITED INDIA LIFE INSURANCE CO. LTD.’, 
AIR (34) 1947 Mad 122, it must be held that the 
despatch of the money order on or before the 
301 h of January must be deemed to be compliance 
with the rule that requires that payments should 
be made by the 30th of the month. If this prln- 
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ciple is adopted then there has been no default 
and the view taken by the Courts below that there 
was default and consequently the rights under the 
policy had become forfeited cannot oe upheld. We 
reverse the decisions of the Courts below and pass 
a decree for Rs. 250/- which it is conceded was 
the amount payable to the plaintiff under the 
policy. 

(5) The next question is regarding interest and 
costs. The question was not raised in the form 
in which it was presented to this Court in the 
Courts below. Therefore, it is not a case in which 
we should allow interest or costs throughout. We 
direct that the appellant shall have his costs in 
this Court and bear his own costs in the Courts 
below. Interest on the decree amount from this 
date at 6 per cent, per annum. 

V.R.B. Appeal alloived. 


Procedure He was made to execute an interim 
bona on 30-5-1124, pending disposal of the case 
against him. Before the case was disposed of, it 
was alleged that he had violated some of the con¬ 
ditions of the bond, and thereupon on 28 - 6-1124 
the Police Inspector of the locality moved the 
Magistrate who had taken the bond, for can¬ 
cellation of that bond. On 5-7-1124, after examin¬ 
ing the Inspector of Police who made the appli¬ 
cation, the Magistrate directed the cancellation 
of the bond and remanded the counter-petitioner 
to custody. Then the counter-petitioner moved the 
Sessions Court of Nagercoil for bail and he suc¬ 
ceeded in obtaining an order in his favour. It is 
alleged in this petition that the Sessions Court 
had no jurisdiction to pass an order under Section 
427 of the Travancore Code of Criminal Proce¬ 
dure. 
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KUNIII RAMAN, C. J. 

AND SUBRAMANIA IYER, J. 

Lakshmanan Velayudhan, Petitioner v. State. 

Criminal R. P. No. 277 of 1124, D/- 1-3-51. 

(a) Criminal P. C. (1898). Ss. 498 and 496 
— Scope — Powers of High Court and Court 
of Session are not controlled by S. 496 — (Tra¬ 
vancore Criminal P. C., Ss. 409, 407). 

Second part of Section 498 confers an abso¬ 
lute power on the High Court and the Court 
of Session to admit persons on bail whether 
they have preferred appeals or not. Section 
196 does not in any way control the absolute 
power vested in the High Court and the Court 
of Session under Section 498. The proviso ad¬ 
verted to in S. 496 deals with the power of a 
Court when a person appears or is brought be¬ 
fore it and is prepared at any time to give bail. 
Where the offence is a non-bailable one, the 
proviso certainly cannot control the provision 
of S. 498. AIR (23) 1936 All 107, Rel. on. 

(Para 2) 

Anno: Cr. P. C., S. 498 N. 1; S. 496 N. 1 & 4. 

(b) Criminal P. C. (1898), S. 107 — Magis¬ 
trate’s order under — Interference by Sessions 
Judge, propriety of. 

Since the Magistrate is responsible for the 
maintenance of public peace within his jurisdic¬ 
tion, when he has made an interim order against 
a person committed by him to custody on the 
ground that such an order is necessary for pre¬ 
serving the public peace, it should not be light¬ 
ly interfered with by a higher authority like 
the Court of Session, unless there is anything 
irregular or illegal in the order. (Para 2) 

Anno: Cr. P. C., S. 107 N. 22. 

T. K. Narayana Pillai, for Petitioner; Govern¬ 
ment Pleader, for the State. 

Case referred to: 

(’36) AIR (23) 1936 All 107: (58 All 589: 36 

Cri L J 155) (Pr 2) 

KUNHI RAMAN, C. J.: Criminal R. P. No. 302/ 
1124 Is brought on behalf of the State. The learned 
Public Prosecutor who appears for the State con¬ 
tends that the order made by the learned Sessions 
Judge of Nagercoil in Criminal M. P. No. 115/1124 
on the *Ue of his Court was passed without juris¬ 
diction. To appreciate this contention it is neces¬ 
sary to s^t forth some of the salient facts briefly. 
The respondent is described as the secretary of the 
South Travancore Salt Factory Workers’ Union. 
Proceedings were initiated against him under 
Section 104 of the Travancore Code of Criminal 


(2) The argument of the learned Public Prose¬ 
cutor is that the order passed by the Magistrate 
must be deemed to be one made under Section 113, 
Clause 3 of the Travancore Code of Criminal Proce¬ 
dure and when such an order has been passed, 
it is contended that the Sessions Court has juris¬ 
diction to entertain an application for bail and 
to grant it as the Court has done in the present 
case. This contention cannot be accepted in view 
of the provisions of Section 409 of the Travancore 
Code of Criminal Procedure. The first part of the 
section deals with the amount of the bond execu¬ 
ted under the chapter in which the section is to 
be found. The second part of the section which 
is the relevant portion for the purpose of this 
case reads as follows: 


“And the High Court or Court of Session may, In 
any case whether there be an appeal on con¬ 
viction or not, direct that any person be ad¬ 
mitted to bail, or that the bail required by a 
police officer or Magistrate be reduced.” 

This part of Section 409, confers an absolute 
power on the High Court and the Court of Session 
to admit persons on bail whether they have pre¬ 
ferred appeals or not. This section corresponds 
to Section 493 of the Indian Code of Criminal 
Procedure. The scope of the Section was dealt with 
in the case reported in 'EMPEROR v. MASURIA’. 
MR (23> 1936 All 107:58 Ail 589. The learned 
Judges (Sulaiman, C. J., and Bennet, J.) had to 
:onsider whether ball which was granted by a 
Sessions Judge to a person who had not been con¬ 
victed of an offence but who was still detained in 
ail was validly granted. In answering this 
question in the affirmative the learned Judges 
stated as follows: 

“The Legislature has obviously intended to con¬ 
fer upon the High Court and a Court of Session 
very wide powers to admit to bail any person 
who is detained in jail, no matter whether he is 
a convicted person or not, and no matter whe¬ 
ther he has appealed from conviction for an 
offence or has preferred any other appeal allow¬ 
ed by the Code, and even where there is no 
aDpeal pending. There is no reason for Ummng 
the scope of the section so as to narrow it d °wn 
to cases where persons have been COI }y lct *L pr 
offences and have preferred .. appeal L A 
Section 407 and the following sections. We must, 
therefore, hold that the learned Sessions Judge 
had power under S. 498 to admit M. to ba . 

With great respect we are to 
nent with the view expressed in thls h Jud ^ lan 

regarding the scope of jp ctl0n ^L^Jamilar to 
-ode of Criminal Procedure which> , «“ l £ la 5 an . 
wording to Section 409.secondpart of toe 
:ore Code of Criminal Procedure. 407 

Public Prosecutor then ^ section 

according to which nothing contained in 
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407 shall be deemed to affect the provisions of 
'section IU. Sai>-section 3. This does not in any 
way control the absolute power vested in the 
.High Court and the Court of Session under 
Section 409 of the Code. The proviso adverted 
to deals with the power of a Court when a person 
appears or is brought before it and is prepared at 
'any time to give bail. Where the offence is a non- 
bailable offence the proviso can certainly not con¬ 
trol the provisions of Section 409. In the circum¬ 
stances, we cannot accept the contention of the 
learned Public Prosecutor that in the present case 
the Sessions Judge had no jurisdiction to enlarge 
the petitioner on bail on his application presented 
to the Sessions Court. 

Coming now to the merits of the order, we must 
[express our opinion that since the Magistrate is 
{responsible for the maintenance of puolic peace 
jwithin his Jurisdiction, when he has made an 
interim order against a person committed by him 
to custody on the ground that such an order is 
nec&Ssary for preserving the public pdace, it 
should not be lightly interfered with by a higher 
authority like the Court of Session. No doubt, if 
there is anything irregular or illegal in the order 
it is the bounden duty of the Sessions Court to 
give relief to a private citizen who is injuriously 
affected by the order. We are not prepared to 
say that in the present case the learned Sessions 
Judge has acted in the arbitrary exercise of his 
discretion in granting bail. It is apparent from 
the order made by him that he has considered the 
various aspects of the case and he has understood 
the position to be that the Magistrate has not 
yet passed an order under Section 113, Sub section 3 
of the Travancore Code of Criminal Procedure. 
Indeed towards the end of the order he directs the 
Magistrate to expedite the action to be taken 
on the report otf the Police Inspector and to pass 
an order under Section 113, Clause 3, if the Magis¬ 
trate deems it necessary to do so. It is pending 
the passing of such an order that he has directed 
that tlie counter-petitioner should be enlarged on 
bail. The records will, therefore, be sent back to 
the Magistrate in order that he may deal with the 
case expeditiously under Section 113, Clause 3. It 
Is unfortunate that this matter has been left 
pending now for nearly two years and when deal¬ 
ing with the case the Magistrate will take into 
consideration whether there is really any appre¬ 
hension that a breach of peace will be committed 
® un t c £J®Uti° ner k not remanded to cus- 
"5 be * n order 1x1 ^ese terms. 

hAhoir ^ al R - P i N ?\ 277/1124 Is Presented on 
kfk* 11 °l the respondent in Criminal R. p. No. 302/ 

ll 2 *' on 15 fc*® to the order of 

the Magistrate cancelling the interim security 

5 ffi h 1ut f by petitioner In this matter 

has * lready be ® Averted -to In the order 
which we have Just pronounced In Criminal R p 
Sjwm 24 . We have already 
views In the order In Criminal R p no 302/1194 
and we feel no doubt that the Magnate* SubeS 

i tlmt iS i 10 say> he , wiu consider whether 
there is any longer any apprehension of a breach of 

♦hP Sf-Sf® ta ^ ln ? ? lac f e - Moreover . it is alleged that 
X? Jfe®* * P" lod ° f two years has elapsed from 
iv. at £ of the order the proceedings themselves 
might have become lnfructuous In view of the 
fact that security can be taken under Section 103 
f 01, a year. This point also will be considered 
by the Magistrate in deciding whether the case 
Should be struck ofT his file and liberty given to 
the police, If so advised, to initiate fresh proceed¬ 
ings If the circumstances warrant the same. 

RG D - Orders accordingly. 
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GANGADHARA MENON 
AND JOSEPH V1THAYATHIL, JJ. 

Velayudhan Thankappan, Appellant v. Raman 
Narayanan and others, Respondents. 

A. S. No. 357 of 1123, D/- 10-8-1951. 

(a) Malabar Law — Tarwad — Alienation — 
Necessity — Starting of a new trade is not 
family necessity were tarwad is of non-trading 
community. 

The starting of a new trade is not a family 
necessity in case of a tarwad of a non-trading 
community, or where the members are not shown 
to be doing any business. 31 T L J 358 (FB), 
Relied on. (Para 9) 

Advocate-General, T. N. Subramania Iyer, for 
Appellant; M. Madhavan Nair, for Respondents. 
Cases referred to: 

(’22) 49 Cal 560: (AIR (9) 1922 P C 237) 

(’32) 54 All 564: (AIR (19) 1932 P C 182^ 8) 

28 T L J 27 F B !{? ?! 

31 T L J 358 F B ( p r g) 

JUDGMENT: Tne plaintiff in O. S. No. 1417 of 
1109 of the Trivandrum Munsiff’s Court Is the ap¬ 
pellant in this case. The suit is to set aside Ex. I 
mortgage dated 28-10-1100 executed by defendants 
2 to 11 in favour of the 1 st defendant. The plain¬ 
tiff and defendants 2 to 11 are members of an un¬ 
divided marumakkathayam tarwad. The 3rd de¬ 
fendant is the kamavan of the tarwad and the 
4th defendant is the next senior member. The 
mortgage is for fanams 7000 with a term of three 
years. On the same date, on which the mortgage 
was executed defendants 2 to 11 took the proper¬ 
ties back on lease on a monthly rent of Rs. 10 /-. 
The plaintiff was a minor on the date of the suit 
All the adult members have joined in the execu¬ 
tion of the mortgage.. On the basis of the lease 
deed the 1st defendant filed O. S. 1793 of 1102 of 
the District Munsiff's Court of Trivandrum for 
arrears of rent charged on the equity of redemp¬ 
tion and for recovery of the properties and ob¬ 
tained a decree. Ex. A is the copy of the plaint 
in that case. In execution of the decree the 1st 
defendant got delivery of the properties on 15 -&- 
1105 and the equity of redemption was proclaimed 
for sale for the decree amount. The plaintiff filed 
this suit for cancellation of the mortgage deed 
and for setting aside the decree and execution pro- 
ceedlngs in O. S. No. 1793 of 1102 and for recovery 
of the properties with mesne profits and for an 
injunction restraining the 1 st defendant from exe- 
decree gainst the properties. The 
plaintiff s case is that the mortgage deed Is not 
SU £P°I™ by consideration and tarwad necessity. 

( 2 ) Tlie 1 st defendant alone contested the suit 
His main contentions are that the plaintiff Is not 
a member of the sub-tarwad of defendants 2 to 11 , 
that the plaint properties belong to the sub-tar- 
wad of defendants 2 to 11 , that the mortgage is 
supported by consideration and tarwad necessity, 
that the plaintiff Js not competent to impeach the 
same, and that tlie decree and execution proceed¬ 
ings in O. S. No. 1793 of 1102 are valid and are not 
liable to be set aside. The lower Court dismissed 
the suit. When tills appeal came up for argument 
the respondent’s learned Advocate stated 'that he 
had no instructions and therefore the respondent 
was not heard. 

(3) On the question whether the plaintiff is a 

toSh^J****? tarw ~ d °*. defendants 2 to 11 the 
X? ‘° w , er pourtls In favour of the plaln- 
def . enda ° t has not objected to that 
finding and therefore that finding has become final. 


184 Travancore.Cochin Velatudhan v. Raman- Narayanan 


(4) The important question for consideration in 
this case is whether Ex. I mortgage is supported by 
consideration and tarwad necessity. Ex. I is for 
Fs. 7000. The properties mortgaged are those 
which the sub-tarwad of plaintiff and defendants 2 
to 11 got under Ex. D partition dated 9-8-1097. The 
consideration of Fs. 70u0 is made up of 3200 fanams 
reserved with the 1 st defendant for payment to 
D. W 2 for discharging the decree debt in O. S. 
No. 1234 of 10J9 of the Trivandrum MunsifTs Court 
and Fs. 3800 paid in ready cash beiore the sub-regis¬ 
trar for a trade intended to be started for the 
benefit of the tarwad. The decree in O. S. No. 1234 
of 1099 was based on a debt due to D. W. 2 and 
which is admitted in Ex. D partition deed. There¬ 
fore it cannot be denied that that debt is one 
binding on the tarwad. That debt was discharged 
by the 1st defendant on 29-10-1100 under Ex. II 
receipt which is admitted by D. W. 2. Therefore 
there can be no doubt that Ex. I is supported by 
consideration and tarwad necessity to this extent. 

(5» The other item of consideration namely Fs. 
3800 was, as stated above, paid in ready cash for a 
trade intended to be started and conducted for 
the benefit of the tarwad. 

(G> It is clear from the evidence in the case 
that this amount was actually advanced by the 
1st defendant on the date of the document. The 
question for consideration is whether there was 
tarwad necessity so far as this item of considera¬ 
tion is concerned or in other words whether the 
starting of a new trade or business is a tarwad 
necessity. 

(7) Relying on the ruling reported in 'SOORIYA- 
NATHA SASTRIAL v. SANKARAN NINARU’, 28 
TLJ 27 FB the lower Court held that the trade 
in question which was started for the benefit of 
the tarwad with the consent of ali the adult mem¬ 
bers is a tarwad necessity. What was laid down 
in 28 TLJ 27 was that 

"unless the business was one started and con¬ 
tinued as the tarwad concern with the knowledge 
and consent of all the adult members of the 
tarwad and unless the said business, being not 
of a speculative or hazardous nature attended 
with unforeseen risks and liabilities, was con¬ 
sidered necessary to promote the general wel¬ 
fare of the tarwad as a whole or for the better 
and more efficient management of tarwad allairs, 
the debts arising from such transactions could 
not be treated as binding on the minors in the 
tarwad.” 

It was also laid down in that case that it is 
"foreign to the recognised principles of marum- 
akkathayam law that the corpus of the tarwad 
should be charged with liability for anything 
other than what is strictly understood in the law 
as tarwad necessity, that is to say, purposes 
within the scope of the ordinary management of 
the tarwad. and transactioas which are attend¬ 
ant with grave risk or of a speculative nature 
cannot be classified as acts of management to 
the manifest advantage of the tarwad." 

(8> This question caine up for consideration in 
another Full Bench case of the Travancore High 
Court reported in ‘NEDUNGADI BANK LTD. v. 
GOVINDAN POTTT. 31 TLJ 358. In that case 
the law was laid down in the following terms by 
their Lordships: 

"Although the consent of all the adult members 
of a tarwad may give validity to a permanent 
alienation of tarwad property it does not appear 
that such consent would in any way raise a pie- 
sumption that an alienation was for a tarwaci 
necessity when the purpose for which the aliena¬ 
tion was made is known. It is the duty in such 
circumstances of the Court to see whether the 
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particular purpose amounts to a tarwad neces- 
sny. An alienation by a karnavan to be held 
valid must be found supported, (a> by consider 
tion, and (bi by tarwad necessity and if the alie¬ 
nation is a permanent alienation consent of all 
the anuit members must also be found. The 
consent of the adult members therefore cannot 
be considered sufficient to be a conclusive in¬ 
dication of tarwad necessity. Whether an aliena¬ 
tion is for necessity or not would depend upon 
the specific purpose for which the alienation was 
made and the Court has to find whether such 
purpose would come under the category of neces¬ 
sities recognised by law. The starting of a new 
trade or business has been heid not to be a family 
necessity under the Hindu Law in non-trading 
communities. Even il all the adult members 
join in the starting of the business or trade the 
minors cannot be bound. See ‘SANYASI CHA- 
RAN v. KRISHNANDAN’, 49 Cal 560 & ‘BENA¬ 
RES BANK LTD. V. HARI NARAIN’, 54 All 5G4.” 

(9) In the light of the principles laid down in 
the above cases we must hold that the starting 
of a new trade was not a family necessity so far 
as the tarwad of plaintiff and defendants 2 to 11 
was concerned. It is not the 1st defendant’s case 
that tiie plaintiff and defendants 2 to 11 belong 
to a trading community or that they had any trade 
of their own before the date of Ex. I. It is true 
that P.Ws. 1. 2 and 3 swear that some of the mem¬ 
bers of the tarwad conducted a shop for some time 
after the date of Ex. I. But that does not show 
that trade was the family business of the mem¬ 
bers of the tarwad. The 1st defendant’s evidence 
is to the effect that to his knowledge the trade 
lasted for two years. There is nothing to show 
that the tarwad made any profit out of it. In 
these circumstances it cannot be held that the 
starting of the trade was a tarwad necessity for 
which tarwad properties could be alienated. 

(10) We therefore hold that the consideration 
for Ex. I to the extent of 3800 fanams is not sup¬ 
ported by tarwad necessity and that therefore 
Ex. I is not binding on the tarwad to that extent. 
Ex. I has therefore to be set aside to that extent. 
In view of the fact that Ex. I is set aside 
the decree in O. S. No. 7793 of 1102 of the Trivan¬ 
drum Munsiffs Couit which is virtually for arrears 
of interest on the mortgage amount and for re¬ 
covery of properties on the basis of Ex I mort¬ 
gage and the lease deed based on it nas also to 
be set aside. Since Ex. I is found to be supported 
by consideration and tarwad necessity to the ex¬ 
tent of fanams 3200 the 1st defendant is entitled 
to that amount and interest on it till the date of 
his obtaining possession of the properties, i.e. 
15-8-1108. The annual pat tom fixed in the lease 
deed is Rs. 120/-. Hie proportionate pattom for 
Fs. 3200 will be 120 X 32/70. Calculated on that 
basis the 1st defendant will be entitled to Rs. 263 as 
interest from 28-10-1106 to 15-8-1106 on the amount 
of Fs. 3200. As this is more than a moiety of the 
principal only 600 fanams can be allowed as in¬ 
terest. The plaintiff can be allowed to recover pos¬ 
session of the properties only on payment of 
Fs. 4800 to the 1st defendant. 

(11) We therefore set aside Ex. I mortgage anct 
the decree and execution proceedings in O. 5. 
No. 1793 of 1102 of the Trivandrum Munsms 
Court and allow the plaintiff /o r^over ^ssess^on 
of the plaint properties on beha f of his »rwad 
on deposit in Court for payment to the 1 st deien 
dant fanams 4300. From the date of 

that amount with notice to the lst "nts from 
plaintiff will be entitled to get rn^e profits Ir om 

the 1 st defendant at the rat f %°f efor for 

till the date of recovery of the properties 

three years whichever is earlier.. 
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(12) In the circumstances of this case we direct 
the parties to suffer their respective costs both 
here and in the lower Court. The decree of the 
lower Court is set aside and the appeal is allowed 
In the manner stated above. 

R.GD. Appeal allowed. 
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KUNHI RAMAN C. J. 

AND SUBRAMANIA IYER J. 

Velumpi Kochupennu and another, Appel¬ 
lants v. Sankaran Krishnan and others, Res¬ 
pondents. 

Second Appeal No. 134 of 1951, D/- 30-8-51. 

(a) Evidence Act (1872), Ss. 101-103 — Ob¬ 
jection to onus — Party accepting burden of 
proof in trial Court — He cannot complain 
about it in appeal — Practice. 

Where the plaintiff has accepted the onns of 
proof cast on him and has a finding against 
him, he is not entitled to turn round in a Court 
of appeal and say that the onus is on the other 
side and that they have not discharged it. 

(Para 4) 

i • . upon tbe eviden ce adduced by the 
Plaintiff, he has not merely not discharged the 
onus that was cast upon him, but has positively 

difpnS h f “i!’ there b no need for th e 

side Thf a J dd " ce any ^dence on their 
side. The defendants are entitled to rely upon 

S®. e .Y‘ denc . e adduced by or on behalf of the 

fhaJ 1 a ?2i Pr ? y a dismissal of the suit if 
that would be justified by such evidence even 
though they have not adduced Jny evidence 
"L/ h # cir ,? de and *» such a ease ?t is compe 

tent for the Court to dismiss the plaintiff’s suit 

“ “ 21 '-a Cas 96 (Mad); 

HH 9 m 1 ? Lah 284 and AIR < 21 > 1934 Lah 
. ’ Ke, ;°“' (Para 4) 

Anno: Evidence Act, Ss. 101-103 N. 12. 

(b) Malabar Law — Tarwad — Acquisition 

ravan°—’Nature ^ navaD ■■"<* «ior anautdi- 

hi the absence of any detriment to the estate 

ber h o^rtfrwad 6 h Pr ,° Perly ***** by mem 
thefr own ‘° the ac « ui «rs in 

pfstl&ll 

I ? ay *# ad to the ^^efence of the bind- 
character of an alienation of ta rwiA 
perty. That principle howeve? hUValLv™' 
Hon to the case of an acquisition of proJeSs' 

« th h e e ir tW 0 °w!i 0eether WWCh afe *“^*25 

The person claiming the pronertv * fnr^fhi 

hereof. AIR (38) 1951 Trav-C 135 and AS 
N °- 198/1121 M. on. Sw ig 

,.*• "■ Narayanan Nair, for Appellants- K 
Velayudhan Nair, for Respondents? ’ 
Cases referred to: 

(’21) AIR (8) 1921 Lah 284: (4 Lah L J 426) 
(’34) AIR (21) 1934 Lah 1019 (2) (Pr 4 ) 


(’13) 25 Mad L J 281: (21 Ind Cas 96) 

29 T L T 26 (P^ii) 

(’50) 1950 K L T 735: (AIR (38) 1951 Trav-C 
135) (Pr ll) 

SUBRAMANIA IYER, J.: The suit (O. S. 588/ 

1122, MunsifTs Court, Pathanamthitta) out of 

which this Second Appeal arises was brought by 
a member of an Ezhava Tarwad consisting of 7 
members, a mother, her three sons, one daughter 
and two grand-children by that daughter. The 
plaintiff is the youngest of the sons. The 5th de¬ 
fendant is the eldest son and the 4th defendant is 
his younger brother. The remaining members of 
the tarwad are not on record. The 1st defendant 
is the wife of the 5th and defendants 2 and 3 are 
their daughter and son-in-law respectively. 

(2) The suit was for setting aside two documents. 
Ex. A dated 26-9-1114 which is a deed of sale exe¬ 
cuted by the 4th defendant in favour of his bro¬ 
ther’s wife, the 1st defendant and Ex. B dated 
15th Thulam 1119 which is an Udampadi executed 
in favour of defendants 2 and 3 being a deed of 
settlement in their favour made for their marriage. 
These documents were sought to be set aside on 
the ground that the properties comprised therein 
belong to the tarwad of the plaintiff that the 
documents are unsupported by consideration in so 
far as the tarwad is concerned, and that they were 
not executed for any necessity of the tarwad. The 
properties are claimed on behalf of the tarwad on 
the ground that they were purchased in the names 
of defendants 4 and 5 with tarwad funds, (See 
paragraph 3 of the plaint) Paragraph 6 of the 
plaint stated that the properties continue to be 
in the possession of defendants 4 and 5 on behalf 
of the tarwad despite the aforesaid documents and 
on that basis the only relief that was prayed for 

wa5 tbe setting aside of the documents. 

(3) The 1st defendant and defendants 2 and 
by separate written statements contended, ‘inter 
alia', that the properties in question were the self¬ 
acquisitions of defendants 5 and 4, that the tar¬ 
wad of the plaintiff had no manner of right to or 
possession of the properties, and that pursuant to 
the documents aforesaid the properties were in 
their possession. They also contended that the 5th 
defendant was living with and was in management 
of the properties of the 1st defendant and was in 
possession of the income derived from those pro- 
perties until recently when he Ml out with her 
and their children and filed O. S. Nos 534 and srr 

Pathanamthitta MunsSs Cou% 

th?n£b.H« Se n t SU t K en5inet ' red by him through 
the plaintiff on account of that estrangement, that 

“*1™* the PMjUff had no funds for the 

Properties and that the only prt^ 
°f. 016 tarwad which was a house and a 
small slice of a paramba appurtenant thereto 
measuring 62 cents were and have been in the pos¬ 
session and enjoyment of the mother, her daugh- 
** son-in-law, and grand-children. The plaintiff 
nled a written statement after the above defence 
was entered wherein he averred that the proper¬ 
ties belonging to the 1 st defendant besides those 
obtained by her on partition in her tarwad were 
purchased for her by the 5th defendant from out 
of his own funds. 

The issues framed in the case were as follows * 

1. Has the plaintiff any right to the schedule pro¬ 
perties? * 

2 . Is the plaintiff entitled to question the docu- 
men's in favour of defendants l, 2 and 3 . 

S ' Pr0Pe,t " s “* u ‘™ a ^ 
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(4) The plaintiff on whom the burden was cast 
on all the issues did not enter any protest to the 
burden having been so east but on the other hand en¬ 
deavoured to shoulder that burden by adducing 
oral and documentary evidence in the shape of 
Exs. A to G and his own sworn testimony as the 
( only witness on his side. It seems to us that the 
•plaintiff having accepted the onus and having a 
'rinding against nun, is not entitled to turn round 
jin a Court of appeal and say that the onus is on 
line oilier side and that they have not discharg¬ 
ed it. We do not however desire to rest our deci¬ 
sion in this cuse upon that disability of the plain¬ 
tiff. When, upon the evidence adduced by the 
.plaintill, lie has not merely not discharged the 
jonus that was cast upon him, but has positively 
disproved his case, there is no need for the defen¬ 
dants to adduce any evidence on their side. The 
defendants are entitled to rely upon the evidence 
adduced by or on behalf of the plaintiff and pray 
for a dismissal of the suit if that would be justi¬ 
fied by such evidence, even though they have not 
adduced any evidence on their side and in such a 
case it. is competent for the Court to dismiss the 
plaintiff's suit upon such evidence. (See ‘RUTHNA 
GRAMANY v. N. VEERABUDRA AIYAR', 25 Mad 
LJ 28T, \JADUNATH v. RAMUN MAL\ AIR (8) 
1921 Lah 284 and 'BISHAMBAR DAS V. TELU 
RAM*. AIR (21) 1934 Lah 1019 (2). 

Exhibits F and G are petitions for recording 
compromise of the suits O. S. Nos. 534 and 537 of 
1122 and have no relevancy to the question at 
issue in this case, except perhaps to show that 
though there was estrangement between the 5th 
defendant and his wale and children there had 
been a reapproachment during the course of the 
proceedings in the present suit. Ex. C dated 8th 
Thulam 1097 is the document under which the pro¬ 
perties in question were purchased in the names 
of defendants 4 and 5. The consideration was 
Rs. 294/- made up of Rs. 275/- reserved to be paid 
to a creditor of the vendors on or before the 30th 
Makaram of that year and Rs. 19/- stated to have 
been received in cash from the vendees. At the 
time of purchase, the property was a vacant par- 
amba. The house that there exists now was put 
up by the 5th defendant for the residence of his 
wife and children who are living there. Exhibit E 
is a deed of gift executed by the father of the 
plaintiff, defendants 4 and 5 and their sister, in 
favour of their mother in the year 1073. 

It is admitted by the plaintiff m his deposition 
that that property which is the residential house 
was the only property possessed by the tarwad at 
the time of Ex. C, that it was registered in the 
name of the mother in the Revenue records, that 
tlie tax is being paid by her, and that she ner 
daughter and grand-children are living in the house 
and taking the usufruct therefrom whose value 
admitted by the plaintiff to be not more than Rs. 
$0/- per annum. It is admitted by the pontiff 
that this income would be insufficient lor the 
maintenance even of the members resident in the 
house and that the deficit is made up b> the 5 th 
defendant by his own earnings. It is admit¬ 
ted that defendants 4 and 5 are and have ban 
living in the houses of their respective wives. 

(5» At the time of Ex. C. the plaintiff was a 
student aged about 12 or 13 After he attained 
majority and married he is also living in the house 
of his wife. 

(6) The plaintiff relies upon Ex D dated 9tn 
Kumbhom 1097 which is a deed of h J^ th , c n c ^ 4 
executed by the plaintiff's mother, defendan^ 4 
and 5 . and their sister, who were all the ma or 
members of the family at the time, to secure 
future subscriptions to a chitty in which defen¬ 


dants 5 and 4 had each taken a half ticket. Ex¬ 
hibit D recites that the one ticket thus owned by 
the two brothers was prized by them at the auc¬ 
tion, that the net amount due to them namely 
Its. 200/- was paid to them and that the amount 
of Rs. 140 - due by way of future subscriptions to 
the chitty would be paid in instalments as specifi¬ 
ed therein for which the executants undertook 
personal liability and the properties comprised in 
Ex. E were given as security lor the aforesaid ob¬ 
ligation. The plaintiff relies particularly upon the 
recital contained in this document that the prize 
money was meant for payment towards the balance 
of sale price under Ex. C. The amount reserved 
under the sale deed is stated to be payable on or 
before the 30th Makaram. The receipt of the 
chitty prize money was in the next month. 

Besides producing this document and relying up¬ 
on the aforesaid recital therein, the plaintiff has 
made no attempt to link up the prize money with 
the balance sale price. His version that the prize 
money was utilised towards payment of the sale 
price is hearsay as his information is admittedly 
derived from his mother and sister, both of whom 
are alive and neither had been called as a witness. 
Assuming that the prize money was in fact utilised 
for payment in part satisfaction of the balance 
sale price, that fact does not operate in favour of 
the plaintiff as the chitty ticket which was prized 
belonged to defendants 4 and 5. 

Indeed even the plaintiff does not claim the 
ticket of the chitty which stood in the names of 
defendants 4 and 5 as belonging to the tarwad. 
The prize money belongs to the owner of the 
ticket in the chitty. If on receipt of the prize 
money the owners thereof, that Is, defendants 4 
and 5 executed a deed to secure future subscrip¬ 
tions in the chitty, in which deed they sought the 
co-operation of their mother and sister and in¬ 
duced them to agree to the giving of tarwad pro¬ 
perty as security, the result would only be that 
for their own obligation, defendants 4 and 5 offered 
the tarwad property as security. This conduct of 
theirs is not such as to convert their property, 
that is the prize money, into tarwad property. 

It Ls also not contended nor is it under the cir¬ 
cumstances possible to contend on behalf of the 
plaintiff that the liability under Ex E was dis¬ 
charged by or by use of any money belonging to 
the tarwad. It is thus obvious that there was no 
detriment to the estate of the tarwad in the mat¬ 
ter of the acquisition of the properly. In the ab¬ 
sence of such detriment the property belongs to 
S acquirers in their own right albeit they were 
the karnavan and the senior ananthiravan of tne 
tarwad as that fact by itself will not 
Impress upon it the character of tarwad property- 
The junction of the senior ananthiravan with the 
karnavan may lead to the. inference; o.the q bind¬ 
ing character of an alienation of tarwad property- 
as according to one view the concurrence of 

senior ananthiravan is presuniptlveproofofme 

consent of the other members. That P ‘naple how 
ever has no application to the case> of an acquisi 
tion of properties by the two togethei which 
claimed by them as their own. 

( 7 ) a scrutiny of Ex. D reveals a contrast 
between tiie properties secured thereunder, that 

is tarwad property, and the propert^ have 
of whose price, the pnze money is steUd ^ 
been received. Whereas the tarwad prop^ ^ 
mentioned as belonging to all on g i ng to de- 

other property is' In 

favour "'of tlTplaintiff to P^e the t arwad ^haroc- 
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tions of defendants 4 and 5 and that fact is ad 
mitted by their mother and sister. 

(8) It is thus clear that the plaintiff by the 
averments in his pleadings as also by his evidence 
not merely has not proved his case of purchase 
of the property in question by the funds of the 
tarwad, but he has effectively disproved the pos¬ 
sibility of that case being made out. It is admit¬ 
ted by the plaintiff that the only property 'that the 
tarwad had was such as not to yield anything from 
out of which any part of the purchase price was 
or could have been paid. It is admitted that the 
5th defendant though he is the eldest male mem¬ 
ber of the tarwad, was not in possession and mana¬ 
gement of the only tarwad property which was 
the residential house and the appurtenant com¬ 
pound. It is admitted that the 5th defendant had 
his own sources of income and that by his earn¬ 
ings he maintained his mother and sister and be¬ 
sides, purchased properties for his wife. 

(9) Under these circumstances, the learned Mun¬ 
siff found against the plaintiff upon all the issues 
and dismissed the suit. The learned Temporary 
Second Judge of Mavelikara who heard the appeal 
against the decree of the Munsiff, in a very short 
Judgment, set out the facts in paragraph 1 by quot¬ 
ing entirely from the judgment of the Munsiff. In 
paragraph 2 he stated that the Munsiff dismissed 

• the suit and hence the appeal. In paragraph 3 he 
poses the question thus: 

"The only point arising for determination in the 
appeaI ls f Aether the plaint schedule properties 
are the tarwad properties of plaintiff and defen- 
danls 4 and 5 or are they the self-acquisitions 
of defendants 4 and 5.’’ 

He then proceeds to say that 

"tile specific case put forward by the 1st defen- 
dant is that the plaint schedule properties were 
purchased by defendants 4 and 5 wr^Teir sl 
pai ate funds The burden of proof is heavily on 
the defendant to establish her case. There is 

fJSjjJS n ° fvWence except her interested 
testimony. Defendants 4 and 5 are respective- 

IfL k « am 4 avan _, and senior ananthiravan of the 
tarwad j . P'aint schedule proper- 
ties were acquired in the names of defendants 4 
and 5 under Ex. C. 

case k tha ‘ the tarwad funds 
™J e . ulll ( l f for Purchasing schedule properties 

hnnrf ha V )la i? t i ff r 5 Ues 0n Ex - D hypothecs- 
tion b°nd. Ex. D is admittedly for tarwad pro- 

perties of plaintiff and defendants 4 and 5 It is 

clearly stated in Ex. D that the amount secured 

22£“ der was to be Utilised for paying the con- 

srteration under Ex. c. The evlciJ®* ofP wi 

S e o t SStSfS 11 EX - ? clearl ?shows that 
o properties were acquired with thp fund* 

6j 

properties, in these circumstances and In the 
absence of any evidence on the defence *i do t 
beUeve P. W. 1 and his evident andToldthat 
the plaint schedule properties th2 tor™! 
properties of the plaintiff and defend^TS 


5". 

We cannot help remarking that the treat- 

12®*? T >I H the i Case by Ule Earned Temporary Se¬ 
cond Judge is perfunctory and far from 

had looked into the evidence in the 
case the facts and circurnstances meEned in 
our judgment would have been obvioS S 
not matters of a controversial character where 
different views are possible. All the considerations 
relevant to the Issue alike converge towards the 
only conclusion possible viz., that the properties in 

and t fi >n 'Th e \ he “^'“du^itions of defendant *4 
Jr- 5, l Jud £ e says he believes 

' w - *• u be does so, he has to decide against 


him because the only matters on which he gives 
evidence are not in favour of his case and his state¬ 
ment about the use of the prize money in the chitty 
is hearsay and is therefore no evidence. Even if 
that statement is taken to be true, it does not lead 
to any result in favour of the plaintiff. Under 
the circumstances, it is surprising that the learn¬ 
ed Judge rested his conclusion on a presumotion 
of tarwad character of the properties in question 
stated to have arisen on account of the fact that 
defendants 4 and 5 in whose names the properties 
were purchased happened to be the kamavan and 
senior ananthiravan of the plaintiff's tarwad. 

(11) On the facts and circumstances of this 
case, t-liere is no scope for the application of any 
presumption or for resting the conclusion of the 
Court on onus of proof. We may however refer 
to our decision In 'NARAYANAN KRISHNAN v 
KALI LEKSHMI*. 1950 K LT 735: AIR (38) 1951 
Trav-C 13o where we have considered the question 
and said that: 

"the person claiming the property for the tar¬ 
wad will have to show that the nucleus was sub¬ 
stantial if not ample, and available to the ac¬ 
quirer to admit of the acquisition being made 

lrom out of (hat nucleus or out of the income 
thereof. ’ 

tT T u e J atest decision of the erstwhile Travancore 
High Court which we could then lay our ffngers 

w Q Aif T D 4 d M Whl ^ o ^ e ,^ 0ll0WCdl was ‘PADMANABHAN 
RAMAN v. KRISHNAN RAGHAVAN’, 29 TLT 26 
which was of the year 1119. a stiff later decision 
of the same High Court which conforms to our 
view is the decision of Sankaran Subbaier J. sit- 

lea , rned Jud Se in ‘A. S. No. 199/ 
inrL , h h«n’ hav,ng been unreported, escaped our 
£*"• “ » ^ ‘bat -the law is the last 
interpretation of the law given by the last Judge”. 

♦L I Ju H lce S “ kara Subbaier-s is the law on 
the point so far as the erstwhile Travancore High 
Court is concerned. The learned Judge starts the 
discussion and poses the question thus: 

•Point No. 3. This is the most important question 
for decision in the appeal, it. was not unjedbe- 

mab* Narayanan Nalr was not the eldest 

male member of his sub-tarwad. The lower 
Court hrtd that the income from plaint A sche- 
1 , a 5? 9 constituted the nucleus for 
w^invl?h 0f f lhe ,° her p!alnt “hedule Items. 
iKns VnH Cr Q f0rC ° se u first whether A schedule 
"SShiL 9 , wore sub-tarwad acquisitions and 

riS m,ri«, e i nC0 ,T e from them “horded suffl- 
cient nucleus for the acquisition of other proper- 

end concludes thus: 

9 ° f A , i«« edule was ^sl acquired under a 
N ° Brn ! 80 ' ^ e , mortgnge stands in the 
i rayanan Nair alone - Exhibit F Is a 
P ,/ akad °^ h? respect of the same item and that 

^ name of Narayanan Nalr 
„ «£ s hav . e aIread y stated, there Is 
no proof that the sub-tarwad had sufficient nu- 
cieus for acquiring properties, it is also In evi- 
aence that each of the defendants 1 to 6 ha* 
separate puduval registries of Ills own.’* 

In th e circumstances the learned Judge held that 
tne properties were not tarwad properties quite 
correctly. If we may say so, with respect. 

(12) The result is that the Second Appeal should 
be allowed. We set aside the decree of the Tem- 
poraiy Second Judge of Mavelikara In A. & N o M 
ra ‘f re that of the Munsiff. The plain- 

BSStt£ "» apMU “ “ 

V B B ' * 

Appeal allowed. 
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FULL BENCH 

KOSHI. C. J., GOVINDA PILLAI 
AND JOSEPH VITHAYATHIL, JJ. 

State v. E. C. Govindan Asan and Sons and 
others, Cr-Petitioners. 

Criminal R. P. Nos. 365 to 369 of 1124 (T), 
D/- 29-2-1952. 

General Clauses Act (1897), S. 10 (1) — Six 
months' period in S. 75, Factories Act is gov¬ 
erned by S. 10 — (Factories Act (1935), S. 75) 
— (Travancore Factories Act (VIII (8) of 1114) 
S. 75) — (Travancore General Clauses Act (II 
(2) of 1072). S. 10 (1). 

The six months' period prescribed in S. 75 
of the Factories Act is governed by S. 10 of the 
General Clauses Act; so that if the six months 
expired on a gazetted holiday, the complaint 
could be filed on the next day when the Court 
sat. AIR 1942 All 429, Rel. on; AIR 1935 Mad 
857, Dissent from. Case law discussed. 

(Para 6) 

Anno ; Factories Act, S. 75 N. 1; Gen. Clauses 
Act. S. 10 N. 3. 

N. Kumaran Achan, Public Prosecutor, for the 
State; N. K. Narayana Pillai, for Cr-Petitioners. 
Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’39) AIR 1939 Ail 403: (ILR (1939) All 647 

F B) (Pr 2) 

(’42) AIR 1942 All 429: (ILR (1943) All 84 

(FB)) (Prs 2, 3. 6) 

(’34) AIR 1934 Mad 294: (150 Ind Cas 339) 

(Pr 4) 

(’35) AIR 1935 Mad 857: (58 Mad 794 F B) 

(Prs 3. 4) 

(’37) AIR 1937 Mad 433: (170 Ind Cas 65) 

(Pr 4) 

(’38) AIR 1938 Mad 898; (ILR (1939) Mad 24) 

(Pr 4) 

(’38) AIR 1938 Nag 454: (178 Ind Cas 479) 

(Pr 4) 

16 Trav L R 163 (Pr 4) 

(’03) 19 Trav L J 113 (Pr 4) 

(1913) 82 L J K B 949: ((1913) 2 KB 549) 

(Pr 5) 

ORDER.: All these petitions are filed by the 
State to revise and set aside the orders passed by 
the learned First Class Magistrate, Chengannoor, 

’ In C. C. Nos. 15 to 19 of 1124. The complaints were 
filed by the Inspector of Factories, Kottayam, with 
the sanction of the District Magistrate, against the 
occupier and manager of certain cashew factories, 
for offences said to have been committed by them 
in not providing with the necessary amenities in 
the factories as directed in the Factories Act VIH 
(8) of 1114. The Inspector of Factories found on 
6-8-1123 that the accused had contravened the pro¬ 
visions of Sections 20, 32 (b) and 51 of the 
Factories Act, and Rule 67 framed under Section 22 
and had committed an offence punishable under 
Section 74 (2) of the said Act. Section 75 of the 
Act provided that no Court was to take cognisance 
of any oflence under the Act or any rule or order 
thereunder, other than an offence under Section 62 
or Section 64, unless a complaint thereof was maae 
within six months of the date on which the offenco 
was alleged to have been committed. The offences 
in these cases were said to have been^ committed 
on 6-8-1123. But the complaints were" filed only 
on 6-2-1124. That was beyond six months and not 


vmhm the period as provided for in Section 75 

<LrfL? a T tieS The learned Magistrate 

therefore dismissed all the complaints as being 
late and hence not cognizable. 

(2) When these Revision Petitions came up for 
argument before a Single Judge of this Court it was 
thought proper to refer the whole case for de¬ 
cision by a Full Bench on the important question 
regarding the applicability of Section 10 of the 
General Clauses Act to the actions taken pursuant 
to special statutes which provide for definite period 
of limitation, apart from those given in the Limi¬ 
tation Act. The views of the several High Courts 
were conflicting. 

(3) The offences committed were detected on 
6-8-1123. The complaints should therefore have 
been filed on or before 5-2-1124. The fifth ‘Kanni' 
1124 being the •Samadhi* day of Sri Narayana 
Guru, was a holiday. The learned Government 
Pleader, therefore, stated that under Section 10 
of the General Clauses Act a complaint filed on 
the next working day would be sufficient. Section 
10 reads as follows: 

"Where, by a Regulation to which this Chapter 
applies, any act or proceeding is directed or 
allowed to be done or taken in a Court or office, 
on a certain day or within a prescribed period, 
then, if the Court or Office is closed on that day 
or the last day of the prescribed period, the 
act or proceeding shall be considered as done 
or taken in due time if it is done or taken on 
the next day afterwards on which the Court or 
Office is open." 

The Factories Act VIII (8) of 1114 was an Act 
passed long after the General Clauses Act II (2) 
of 1072. So, by force of the provision in Section 
3 of Act II (2) of 1072, Chapter 2 will apply to all 
Acts passed after the commencement of the 
General Clauses Act. unless a contrary intention 
appears in the Act thus passed after the passing 
of Act II (2) of 1072. There is nothing in the 
Factories Act to indicate that the provisions in 
the General Clauses Act are not to apply to the 
same. There are certain findings in ‘CHENCHU- 
RAMANA v. ARUNACHALAM', AIR (22) 1935 Mad 
857, a Full Bench decision of the Madras High 
Court that if the period of limitation for doing 
any act under the provisions of a statute is men¬ 
tioned in the statute itself, then, neither the 
provisions of the Limitation Act nor those of the 
General Clauses Act will be allowed to be applied 
to extend the said period. 

That case arose on an application under the 
Insolvency Act. Section 9 (1) (c), of the Provin¬ 
cial Insolvency Act provided that a creditor shall 
not be entitled to present an insolvency petition 
against a debtor unless the act of insolvency on 
which the petition is grounded has occurred within 
three months before the presentation of the peti¬ 
tion. It was mentioned in that case that this 
period is a condition precedent to the filing of the 
petition, that is to say, the petitioning creditor 
must, on the day when he presents his petition, 
have in view some act of insolvency which the 
debtor has committed within the preceding three 
months. 

It was further stressed that the petitioning 
creditor has to see on the date of the presentation 
of his application, and on that date only what 
acts of insolvency are available to him, and that 
he cannot make use of any act of insolvency which 
has been committed outside the period of three 
months as that has ceased to be an act of insol- 
venev. Thus, if the three months expired on a 
gazetted holiday, an application li ed on the 
succeeding working day was held a* not to give 
the petitioning creditor the right to picsent the 
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petition in insolvency. Practically, the same is the 
provision in the Factories Act, which provides 
that no Court is to take cognizance of any offence 
unless the complaint is filed within six months 
of the commission of the offence. 

The view taken by the Madras High Court has 
not been adopted by the other Indian High Courts. 
In 'RAJA PANDE v. SHEOPUJAN PANDE’. AIR 
1942 All 429, a Full Bench of Allahabad High Court 
held that Section 10 of the General Clauses Act, 
applied to a creditor's petition of insolvency filed 
under Section 9 of the Provincial Insolvency Act, 
and that consequently, if the period of three months 
prescribed by Section 9 (I) (c) expned on a day 
when the Court was not sitting -he petition could 
be validly presented on the next day when the 
Court was sitting. In that case the Couit relied 
on the definition of period of limitation given bv 
the late Sir John Thom. C.J., in ‘DURAGPAL 
SINGH v. PANCHAM SINGH’, AIR 1939 All 403, 
thus: 


“It appears to me that If the result of a statutory 
provision is in substance to fix a period within 
which a person must take appropriate and neces¬ 
sary action if he desires to assert his rights in 
a Court of law. that provision prescribes a 
period of limitation." 

(3> Iqbal Ahmed, C. J., had given his reasons for 
applying Section 10 of the General Clauses Act to 
proceedings in insolvency at pages 433 and 434 of 
AIR 1942 All 429, thus: 

“I, however, consider that S. 10, General Clauses 
Act. applies to the proceedings under the Pro- 
• vinclal Insolvency Act. That section has been 
quoted above, and it has been pointed out that 
its practical effect is the same as that of S. 4 , 
Limitation Act. It is well-known that the Pro¬ 
vincial Insolvency Act orf 1920 was modelled on 
the lines of the English Bankruptcy Act of 1914 , 
and, indeed, some sections of the Indian Act 
nave been copied verbatim from the English Act. 
In the English Act there exists a provision 
similar to S. 10, Genera) Clauses Act: 'Vide* 
S. 145, Bankruptcy Act. The Legislature did not 
reproduce S. M5 of the English Act in the 
Provincial Insolvency Act for the simple reason 
that the General Clauses Act governs the 
Provincial Insolvency Act, and, as such the 
provisions of S. 10, General Clauses Act, apply 

to proceedings under the Provincial Insolvency 
Act. 


S - 10 ioes not speak of 
the period of limitation' and applies to 'anv act 
or proceeding' which Is directed or allowed to be 
Cen 1 ™! Act or Regulation. That 
the presentation of an Insolvency petition under 
S. 9 (1) (c). Provincial Insolvency Act Is an 'act 
or proceeding' within the meaning of S. 10 ad- 

S fh° Ubt ' J , ain * therefore . clear that, 

£ vI 7°' th e Provision of s. 10. the petition 
presented by Sheopujan on the date that the 
Court re-opened was within time. 

Before concluding this judgment.' i must deal 
with the question whether or not the period of 
three months referred to in S. 9 (1, (0 PrSdS- 

mv S27i y A . ct : k , a Period of limitation. To 
my mind It Is. A period of limitation' Is I con¬ 
sider. synonymous with a *tim e Unit* for pro¬ 
ceedings In a Court of law. The period of three 
months In Sub-clause (c) of S. 9 «, does Im¬ 
pose a limit of time about the presentation of 
an Insolvency petition and Is therefore a 'period 
of limitation’ A period of limitation Is in one 
sense a condition precedent *o the enforcing of 
rights and remedies In a Court of law. It Is In 
ttus sense that one may call the period of three 
months prescribed for the presentation of insol¬ 


vency petitions as a condition governing such 
petitions. Nevertheless, it does not cease to be 
a period of limitation. But, as already indicated, 
whether it is or it is not a period of limitation, 
S. 10. General Clauses Act, must apply to peti¬ 
tions for insolvency. For the reasons given 
above. I hold that the order of remand passed by 
the learned District Judge is perfectly correct 
and accordingly, I would dismiss this appeal 
with costs.” 


(4) It would appear that the interpretation put 
on by the Madras High Court was too technical, 
though tiie said ruling had been followed In 
•KUMARAPPA CHFTTIAR v. CHIDAMBARAN 
CHETTIAR’, AIR 1938 Mad 898 and 'VENKATA 
RAMA LAKSHAMAYYA v. SUBBA RAO', AIR 

1937 Mad 433. There was another ruling of the 
Madras High Court in 'NARAYANA AYYAR v. 
OFFICIAL RECEIVER, SOUTH MALABAR, AIR 
1934 Mad 294, wherein a contrary view had been 
taken. It was a decision by a Singlo Judge, 
Krishnan Pandalai, J. This was commented upon 
and overruled in 'CHENCHURAMANA v. ARUNA- 
CHALAM', AIR 1935 Mad 857. The Nagpur High 
Court, in 'BALKISAN v. BHANUPRASAD'. AIR 

1938 Nag 454, had followed 'NARAYANA r. OFFI¬ 
CIAL RECEIVER. SOUTH MALABAR'. AIR 1934 
Mad 294. and held that the periods mentioned in 
the Insolvency Act were governed by the General 
Clauses Act. 


When Section 3 of the General Clauses Act laid 
down that the provisions in Chapter II of the Act 
would apply to all Acts passed subsequently unless 
a contrary intention appeared therefrom, it would 
not be proper to contend that Section 10 of the 
General Clauses Act was to apply to statute* 
which provided for periods of limitation In the 
provision contained therein. There was a ruling 
of the Travancore High Court in 'DEVASIVA 
CHANDY v. OUSEPH', 19 Trav L J 113. which held 
that Section 10 of the General Clauses Act 
would apply to the periods of limitation prescribed 
by the Insolvency Act, and that If on the last day 
of the prescribed period of three months men¬ 
tioned In Section 6 (4, of the Travancore Insol¬ 
vency Act in force then, corresponding to Section 
9 (1) (c), of the Provincial Insolvency Act, the 
Court In which the creditor should file his appli¬ 
cation was closed, the creditor would be regarded 
as in time If he filed his application on the next 
day afterwards on which the Court re-opened 


Mention has to be made here of a Full Bench 
decision of the Travancore High Court In 'KOC- 
HOONNI v. DEVASIA’. 16 Trav L R 163. The 
case referred to the right of a non-Malayall Brah¬ 
min 'Jenml* to eject 1,1s 'Kanapattom' tenant. 
S. 1 of the Jenml & Kudiyan Act, while enacting 
that the said Act was to come Into force through¬ 
out Travancore on the first day of 'Makaram' 1072, 
provided 'Inter alia' that Paragraph 2 of Section 5 
shall come Into force on first 'Chingom' 1074. On 
this later date, the tenants of non-Malayali Brah¬ 
min ‘Jenmis’ would acquire a permanent right of 
occupancy In their holding. The non-Malayall 
'Jenmis' were allowed time till the first 'Chingom* 
1074 to file suits for eviction. Such a 'Jenml' filed 
the suit on the second 'Chingom' 1074 because the 
last day of 'Karkatakom' 1073 and the first day 
of 'Chingom* 1074 were gazetted holidays The 
question therefore for consideration In that case 
was whether such a s»ut w'Mild be within time as 
provided in the Jenml and Kurllyan Act. 

Since by a declaration In the Act a permanent 
occupancy was granted »o the Kudiyan of a non- 
Malayall Brahmin 'Jenml* from the first 'Chlntrom* 
1074, it was he'd that such substantive rigne of 
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permanent right ol occupancy conferred by an 
express statute frqm and af'er a particular date 
could not be jefeated by any proceeding taken 
after the accrual of the said right. The said provi¬ 
sion in the Jenmi and Kudiyan Act was not one 
prescribing any limitation for the purpose of suits- 
On the other hand, the statute had declared a 
substantive right from a particular date so that 
any person who wanted to set over the same 
should Die the suits before the right accrued to 
the tenant. It was, therefore, held that the siut 
filed on the second day of Chingom' 1074 could not 
be maintained as the Jenmi and Kudiyan Act 
could not be held in abeyance by the Courts on 
any ground not provided for by that statute. Since 
the Jenmi and Kudiyan Act had been promulgated 
before the General Clauses Act, the applica¬ 
tion of the General Clauses Act to the Jenmi and 
Kudiyan Act would not arise for consideration in 
the present instance. 

(5) The counter-petitioners’ learned Advocate 
had referred to paragraphs 212 and 213 of page 144 
of Halsbury’s Laws of England, Volume 32. For 
purpose of easy reference these two paragraphs 
are given below: 

••212. The fact that the last day of a P^senbed 
period is a Sunday or other holiday*ioes not 
generally give the person who * caUed upon to 
act an extra day; it is no excuse for his omission 
to do the act on some prior day. 

•‘213 The general rule does not hold good ^ 

mm Mgss 

the d ay ^ a Sunday ana ^ ^ & Sunday is 

ls °i n h hv the Sunday Observance Act. 16<7 
prohibited by tne ■> . , , . done , no t 

or where the ac V° mu nv the Court or by me 

day when the Court wjclose > J clau ses Act 

would help 3 the R MORlGGlA’, 

also been made to GELMOT l '^ ^ ^ for the 

petition 2 that w ^° or a C( J^mencS!g^^Tactton^he 

ssa saws 

prescribed. This prin«g> «»U1 ™^ rc “ ly there 
cause the law ther ® ,?jL ond i n g to Section 10 of 
was no provision cor - P j therefore no autho- 
the General Clauses; Act. IMS 

rity for the position in that the posl- 

(6) We are, therejore, o Court in 'RAJA 

tion taken by {* Allalu^Jad^Hlgh ajr 1942 All 429 
PANDE v. SHEOPUJAN r the principles of 

(FB). is more V? acc ?£ ™efer to follow the same 
.equity and Justice. We P™” .^riod presenbed 
and hold that the six monthsI*"“ 0 ^med by 
to Section 75 of the Factories Art * ® so thRt , f 
Section 10 of the General Claus s . hollda y t 
|the six months expired on . when 

(the complaint could be filed o learned Magis- 
Ithe Court sat The view of the^learnea wag 


irate that the action started by the Inspector of 
Factories barred by limitation is not correct. 

In the present case we wish only to point out 
this mistake to the Subordinate Magistrates. The 
offence alleged was of a technical nature and it 
was alleged to have been committed nearly four 
years ago. We do not think that the coniinuance 
of the proceedings in the case would serve any 
useful purpose and so we do not order the re-enter¬ 
tainment of the complaints for trial and disposal. 
Alter laying down the general principle that is 
to govern matters of the kind before us, we dis¬ 
miss all the revision petitions. 

V' r b. Petitions dismissed. 
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SANKARAN AND GANGADHARA MENON JJ. 

Chacko Ninan, Appellant v. Lekshmikutty 
Pillai Amma. Respondent. 

Second Appeal No. 704 of 1951, D/- 22-10-1951. 
DebtLaws*- (Travancore-Cochin) Holdings 
(Stay of Execution Proceedings) Act (VIII 8) 
of 1950) S. 4 — Availability of amount of value 
of improvements payable to landlord decree- 
holder does not amount to payment or deposit 
of pattern by tenant judgment-debtor. 

The provisions of the Act have to be strictly 
construed and applied. (Para 

The availability of an amount by way of value 
of improvements payable to the judfmem- 
debtor (tenant) in the hands of the decree- 1 
holder (landlord) win not amount to payment or 
deposit of the pattom by the judgment-debtor 
within the meaning of S. 4. That amount may 
be available to the decree-holder for the purpose 
of set off against arrears of pattom whenever 
recovery of possession of the property is sought 
for after such set off. Until such set off is made 
the defendant judgment-debtor will be JefauUen 
When he became a defaulter he for J c,1 f d l “ e 
benefit of the stay allowed by S. 4 of the Act. 
Slid became liable to be evicted as per the terms 

of the decree. (Fara l) 

p I Simon, for Appellant; V. G. Sankaranara- 

yana Pillai. for Respondent. 

rrnnMENT: Defendant is the appellant, ne 
Is aJcssee of the suit property and there is a decree 
n favour of the plaintiff lessor for recovery of pos 
session of the property on payment of the amount 
fixed as the value of the improvement ejected by 
the defendant. The decree has a Js° aL owed 
covery of future pattom at the rate of Rs. 15/ 
rhs 11 ner year. Such pattom was payable on 18th 

sspiilSi 

raffiRS ss&stt 

SrSaw-’"- 

1950 he is not liable to oe ev ferring a tempo- 
ing. This is a specia statute^coniern mg rty . 

rary relief on lessees in possession o to 

52 provisions of Dnleff. 4 ■* 

be strictly construed and »PPJ Eviction has been 
the A ct execution ofdecw* g^ons. ^ pro- 
stayed subject to certain «benefit of such 
viso to the section says that 1 t wh o has failed 

EHFrSs swsrs 
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Act came Into force on 5th April 1950. Subsequent 
to that Act and before the date of the execution, 
one instalment of pattom had fallen due and the 
defendant defaulted to pay or deposit the same. 
Thus he has become a defaulter as contemplated 
by the proviso to S. 4. 

It is contended on behalf of the defendant that 
there was still a balance amount by way of value 
of improvements payable to him by the defendant. 
But the availability of such an amount in the 
hands of the plaintiff will not amount to payment 
or deposit of pattom by the defendant. That 
amount may be available to the decree-holder for 
the purpose of set oif against arrears of pattom 
whenever recovery of possession of the property is 
sought for alter such set off. Until such set off is 
made the defendant will be defaulter, when he 
became a defaulter he forfeited the benefit of 
the stay allowed by S. 4 of the Act, and became 
liable to be evicted as per the terms of the decree. 
The lower Court’s order to that effect has there¬ 
fore to be upheld. In the result this appeal is dis¬ 
missed with costs. 

V.BJi. Appeal dismissed. 
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KUNffl RAMAN C. J. 

AND JOSEPH VITHAYATHIL J. 

Devassy, Appellant v. Sankaranarayanan 
Namboodiri, Respondent. 

Second Appeal No. 39 of 1125, D/- 21-11-1951. 
Transfer of Property Act (1882), S. 63 A — 
Redemption suit — Mortgagee claiming value 
of improvements — Mortgagee denying liabi¬ 
lity for improvements in suit against tenants 
77„^ toppel — ‘ Res judicata 1 — (Evidence Act 

(1 whPrp S *ii 15) "~u (C c ivil P ’ J C - 0908), S. 11). 

Where in a suit for redemption the mort¬ 
gagee claimed the value of improvements and 
in a previous suit by him against the tenants 
for their eviction, he had denied any liability 

and to that suit the 
mortgagor was impleaded as a pro forma 
Party. 

Held that no case of estoppel was made out 
as no one was affected to his prejudice by the 

oiVs °/uiv e a r? gagee - *** wa?no y dse 
Dleaded j h! fh. because the mortgagor was im- 
pieaaed in the former suit purely as 

£™*’ and thal the,elor?“h? re was n™ 
legal impediment to the mortgagee chimin* 
the value of improvements. (Para 3? 

Anno: Evidence Act. S. 115 N 36 - r p r 
S 11 N 12 Pt. 4. N. 46 Pt 18. 6 ‘ C ' P ‘ C " 

4£S„ n , a ?„ r ” a “pondSj. APPeU “ t: P ' 

£5* Win s& s ^sz 

to the value of improvements, the promt 


t first defendant as plaintiff denied that there was 
i, any liability to pay for improvements. At the trial 
3 of that suit the issue that was framed regarding 
the value of improvements in that case was not 
i pressed and, therefore, the Court passed a decree 
in eviction without making any provision for pay¬ 
ment of the value of improvements. This appears 
from the records. 

(2) The lower appellate Court in the present 
case referred to this incident and relying upon 
the authority of the case reported in ‘1122 Cochin 
606‘ holds that the present first defendant must 
not be permitted *;to blow hot and cold by the 
same breath.” It is difficult to understand why 
any authority is needed for establishing such a 
proposition. However, the learned Additional Judge 
has quoted the authority. The question Ls whe¬ 
ther the decision is attracted in the present case. 
It will be seen that in the earlier litigation the 
present first defendant did not deny that there 
were any improvements made on the property. He 
denied liability to pay for improvements and when 
the case came up for trial, the tenants who wanted 
to claim the value of improvements did not press 
their claim. A contention that a person Is not 
liable to pay for improvements does not neces¬ 
sarily imply a denial that improvements were 
made. It may be due to other reasons which it 
is not necessary to specify at this stage. More¬ 
over, the present plaintiff was impleaded in that 
suit* as a ’pro forma' party against whom no re¬ 
lief was claimed. 

(3> In these circumstances, the question is whe¬ 
ther there is any legal impediment to the first 
defendant claiming the value of improvements 
when the mortgage in his favour is sought to be 
redeemed. There is certainly no case of estoppel 
made out-, because it cannot be said that any one 
waj> affected to his prejudice as a result of the 
denial maoe by the first defendant in the prior 
suit that he was not liable for the value of im- 
piovements. It is not a case of 'res judicata' be¬ 
cause the present plaintiff was impleaded in the 
earner suit purely as ’pro forma' party. The law- 
on the point is considered in Mulla’s Commen- 
tanes on the Code of Civil Procedure (11th 
Edition), at page 34 where the relevant authorities 
are all collected in the foot-note at page 65 Thf^ 
learned author lays down the proposition of law 
in these two sentences: 

^ may be i° ined 88 a defe ndant in a suit 
™ r / r ly becai fl e his presence is necessary in 

n U f le Court effectually and com- 
Se/ nrri^r » I( i at 1n Up ^ n the duestion involved; 

Code°of d Tfifi? R Tn e c, 10 K (2) and SeCli0n 32 0f the 

hi 2, ?l Uch a ca5e no relief is sought 

f ^ matter ln issue in the suit 
Inn 111 is f U( ? between him and any other partv. 
and ^cannot, therefore, be 'res Judicata' against 

** n that there wa * no l*al im- 
peaiment to the contention urged on behalf of the 

^LfS Xe ? dan u 111 the Courts below that he was 
entitled to be paid the value of Improvements. 
There is a finding by the trial Court as to what the 
improvements are which were not there when the 
morlgage was executed. The learned District Mun- • 

mL? 35 £if° essed ^ value of those improve- 
Th , er6 .J s no objection raised to this valua¬ 
tion. Nor ls there any contention raised that the 
first defendant ls not entitled to the value of im 
proyements In Us capacity as mortgagee The oiS 

asvusr s* ■« sutis 
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will not stand in the way of the claim made In 
the present suit for the value of improvements by 
the first defendant. In these circumstances, the 
decision of the lower appellate Court must be set 
aside and that of the District Munsiff restored. 
The appellant will have his costs here and in the 
Courts below. 

V.R.B. Appeal allowed. 
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KUNHI RAMAN, C. J. AND 
SUBRAMANIA IYER, J. 

M. D. Abraham. Appellant v. A. Philipose 
and others. Respondents. 

A. S. Nos. 237 and 238 of 1123 and C. M. P. 
No. 789 of 1124 (T). D/- 20-3-1951. 

Companies Act (1913), S. 211 — Voluntary 
binding up — Entire assets sold — Articles of 
association conferring special benefit on promo¬ 
ters in respect of profits — Promoters if entitl¬ 
ed to special benefits in distribution of sale pro¬ 
ceeds. 


A limited liability company went into volun¬ 
tary liquidation after succeeding in selling its 
estate for an unexpected price of over three 
lakhs of rupees. A liquidator was appointed for 
distributing the assets which were far in ex¬ 
cess of the liabilities which were practically nil. 
The only persons who were entitled to payment 
were the share-holders and the promoters of 
Che company, there being no depositors. The 
Memorandum and the Articles of Association 
of the company provided for conferring special 
benefits on the promoters after the share-holder’s 
claims were satisfied to a certain extent. The 
articles dealt only with the legal rights of direc¬ 
tors and promoters so long as the company con¬ 
tinued to function as such and no provision was 
made in it for distribution of assets after the 
company had gone into liquidation. After the 
sale of the assets there was no declaration of 
any dividend. The promoters claimed the spe¬ 
cial benefit from the liquidator. 

Held in the circumstances that the sale pro¬ 
ceeds in the hands of the liquidator could not 
he called profits within the meaning of the arti- 
cles of association and, therefore, the promoters 
of the company were not entitled to any JJ®" 
cial privileges. The amount should be distri¬ 
buted among the share-holders ‘Pro rata. Case 
law Kef. < Para 10) 

Anno: Companies Act, S. 211 N. 1. 

K T Ninan, for Appellant in No. 237 of 1123; 
P. A. Oommen and K. Koruthu, for Respon- 
dents. 


Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(1937) 1937-2 All E R 322 (Pr 10) 

(1889) 14 A C 525: (59 L J Ch 122) (Pr 10) 
(1901) A C 477: (70 L J Ch 753) < Pr 
(1891) 1 Ch 140: (60 L J Ch 99) (Pr 10) 

(1895) 2 Ch 576 (Pr 

(1899) 2 Ch 629 ,»> 

(1911) 1 Ch 92: (80 L J Ch 210) (Pr 0) 

<1916) 2 Ch 115: (85 L J Ch 429) (Pr 10) 

(1920) l Ch 193 (Pr 1Q ) 

< 1 927) l Ch 657: (90 L J Ch 328) (Pr 10) 


A. I. R. 

(Pr 10) 
(Pr 10) 
(Pr 10) 


Philipose ( Kuhhi Raman C. J.) 

(1933) 1 Ch 142: (102 L J Ch 121) 

(1889) 41 Ch D 1 1 

(1924) 2 K B 52: (93 L J K B 709) 

KUNHI RAMAN C. J.: These appeals arise out 
oi tbe liquidation of a limited liability company 
which was carrying on business under the name 
and style of Malanxara Industrial and Mercantile 
Company, Limited.. Triuvella. The object with 
which the company was started was to manage a 
tea estate belonging to the company and to trade 
m tea. The company went into voluntary liqui¬ 
dation after succeeding in selling its estate for an 
unexpected price of over three lakhs of rupees. A 
liquidator was appointed for distributing tne assets 
which were far in excess of the liabilities which 
were practically ml. The only persons who were 
entitled to payment were the shareholders and 
the promoters of the company, there being no de¬ 
positors. If the persons entitled to share in the 
assess which the liquidator was called upon to 
distribute were the share-holders alone, there would 
have been no complication. But there is provi¬ 
sion in the Memorandum and Articles of Associa¬ 
tion of the Company for conferring special bene¬ 
fits on the promoters after the shareholders’ claims 
are satisfied to a certain extent. The promoters 
who are 14 in number claimed that special benefit 
from the liquidator who thereupon applied to the 
Court below for directions. The points on which 
the liquidator asked for directions were these: 

"(1) Whether under Article 100 of the Articles of 
Association of the Company, the promoters could 
claim the special favours reserved under that 
article in the absence of declaration of a dividend 
by the company. The extent of the benefit is 
mentioned therein. It must be mentioned in 
this connection that the ‘profits’ available for 
division are not the profits made in carrying on 
the business of the company, but by an outright 
sale for a very high price Oi the whole estate 
to manage which the company was formed. On 
tliis question the Court below held that the pro¬ 
moters are entitled to the benefit contemplated 
by this claim although the condition that was 
alleged to have been fulfilled in favour of the 
shareholders had reference not to the distribu¬ 
tion of dividend to the shareholders but of the 
price realised by sale of the assets of the com¬ 
pany in their entirety. 

(2) The promoters of the company were originally 
under an obligation to purchase a certain num¬ 
ber of shares. The company had been in exis¬ 
tence for 32 years. In the course of that period, 
some Of the promoters had parted with their 
shares in favour of third parties. Therefore 
question arose as to whether the special benefit 
reserved in favour of the promoters cou d bo 
claimed by a promoter who had parted with aU 
his shares in favour of third partira and did not 
hold any share on the date he claims such bene¬ 
fit. This question was answered by the lower 
Court In the affirmative. 

(3) Another question on which directions were 
( Lght refeired to the case of promote s who 

SrSatSs 

the Court below. 

(4. The remaining questions dea't wtth share¬ 
holders whose whereabouts are not >£ 0 ™ ° r 

zsvsssztsss* *»• 
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procedure to be adopted by the liquidator in deal¬ 
ing with such cases. The answer given by the 
Court below was that the amounts coming under 
these categories must all be deposited in the An- 
chal Savings Bank in the names of the original 
shareholders with details as to why the deposit 
is made, so that they or their assignees or legal 
representatives may claim the amount in due 
course.” 

(2) In respect of these directions given by the 
Court below the liquidator has brought A. S. No. 
237/1123, objecting to the correctness of the de¬ 
cision of the Court below. A. S. No 238 1123 is 
brought by an ordinary shareholder who was not 
expressly impleaded as a party in the Court be¬ 
low, but who on the ground of his being an ag¬ 
grieved party whose interests are prejudiced by the 
decision of the Court below has applied for leave 
to appeal (C. M. P. 789/ll24>, and has brought an 
appeal from the decision of the Court below In 
fact he supports the contentions of the liquidator 
and therefore there is no conflict between his case 
and the case that is put forward on behalf of the 
liquidator. The liquidator is supporting th* con¬ 
tentions of the ordinary shareholders as against 
the promoters of the company who are contendin'” 

are e ? tUIed onl >' lo distribution of 
1 n S accord ‘ n S t0 shares owned bv them but 
also to the special benefits reserved in their favour 
by Article 100 of the Articles of Association 

J 91 ^u VieW of fact that there is no conflict bet- 

f °‘T ard by the orc *lnary share- 
hoJders who has brought A. s. 238/23 and the case 
Of the liquidator in A. S. 237 of 1123 we grant his 

him e t^ ine ? lr J - C - M - p - 789/1124 and permit 
him to prosecute his appeal which is fully S up- 

ported by the liquidator and which is consistent 
with he contentions of the liquidator in his own 
appeal No. 237/1123. " 

th! 4) ,^ esti "S arguments have been addressed On 

2 e th q, “^" S J nV ? ,Vedb -y, M '-- K,,,uv 'illa on behalf 
of the ordinary share-holders, which are the same 

dttS e - 1 n r H U h me i 1 i S addresscd on behalf 0 f the liqui- 
by Mr - K ' p - Abraham in support of the 
contention for special benefits on behalf of the 
promoters. These contentions centre round two 
questions of law. They arc (1) w’hen the entiE 

it S wra M a *n« 

ffi Tthi 35 t0 c ^‘ d ercd m t th 1 e hgKflhe 

ssrirsflus 1 

as to how profitandfosfaccomt 
“.^ , made out whether profits have been earn- 

SlSSSiS 

^rdance with the company’s regulars I th^ 
set honestly and in sccorcliinrp nHth '• ^ tney 
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author also stresses the fact that the application 
ol such an abstract proposition which appears on 
its iace to be simple to the effect that dividend 
must not be paid out of capital, does in practice 

0f ! he utmost in their 

solution The question what are profits and what 
is capital may be difficult and sometimes an aimost 
impossUjie prob^m to solve." Reference is made 
‘° aecision of the House of Lords in ’DOVKY 
shff™ CORY '- 0901 ’ A c 477 where Their Lord- 

' Whilst expressing the view that no difficulty 
would arise in dealing with any particular case 
Jf.j‘if®™ 1 , facts and circumstances, declined to 
attempt to treat those Questions in the abstract 
or to do tha, which the" Parliament h£ reSX- 
“ d0,n S-. namely, to formulate precise 

Hues foi the guidance or embarrassment of busi- 

ivm 0101 - 1 !i- n ' e condHct ° r business affairs and 

0F 

' he Honse affirmed on tlie facts. 

<*>' The learned author points out that the wam- 
"SStven by the House of Lords has to be borne 
.n mind when dealing with particular cases on the 
^ ia > f act j tbe.eon, m the present c!!L? how- 
e\ei, this.difficulty does not arise because the 
o.rectors have not declared any dividend aftor the 

fore °h™ a$sets the c| w»iM“y. It has, there- 
S incumbent upon this Court to decide 

Snam-‘ to h H^ aCe reaUsed by sale of ' he estate be- 

within°thp m«!f nipa ?! 1 . can be regarded as Drofits 
within (he meaning of the articles of association nr 

mZ Ss r" e “SS*«* c^soTol7,X> 

, ln c J )nsjder tng this question, one has natu- 

aisoci^inn nTV 0 the memora ndum of articles of 
association of the company. One significant feature 

that is noticeable is that there ta no provision mS 
in the latter for distribution of the assets Tffe? 
the company lias gone into liquidation. The rules 
that aie to be found incoiporated in (he articles 
deal only with the legal rights of the directors and 
?Hnn S0 ons , as tllc company continues to fun- 
s ital WhC , n tbc business of the company 
completely closed as has happened in 
the present case after the sale of the 

In lr the eS ' ate belonging to the company 
In the circumstances one has of necessitv 
to refer to judicial decisions in which in similar 
circumstances the questions that arise in thSTaS 
peals were answered by Courts of law. The learned 
counsel appearing on both sides have relied main- 
|y upon the English decisions on the point 
(8i Before referring to these decisions which are 
25™* to the dispute, it would be desirable to 
read articles 9o and 100 of the Articles of Associa- 

lkTowff quolins the text of these articles in the 
Malay alam script the judgment proceeds:) it is 
clear from these articles that they refer only to 
the period when the company continues to func¬ 
tion as such. Reference is made to the profits 
realised each year and directions are given as to 
how these profits arc to be utilised. This cannot 
include the capital assets of the company realised 
by »le of the property belonging to the company 
No doubt there is R. (3) (g) of the Memorandum 
of Association which says that in the performance 
of its objects, the company can sell or mortgage 

■2? part ° f J he , landed P^rty belonging to it. 
Tins does not refer to an out and out sale of the 
assets of the company including the only estate 

ic ^ P£ T wa ? mana « ln e- The obvious 
sale M and mortgage of landed pro- 

^ funcUonTng COmpany While 16 k actuaU 
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(9 1 One more point has to be clarified before 
the points of law arising in this case can be con¬ 
sidered This has been explained in an affidavit 
winch has now oeen fi.ed by the liquidator 01 the 
company. He states m this afiida.it that a divi¬ 
dend 01 20 per cent from the profits accrued during 
the year winch ended on the 31st December 1942 
was paid to the share-holders in accordance with 
the recommendation of the Board of Directors at 
their meeting held on the 16th of June 1943 which 
was approved at the general meeting of the share¬ 
holders held on 6th Juiy 1943. lie aiso states that 
the estate forming the entire undertaking of the 
company was sOid on the 9-7-1943 by the Manag¬ 
ing Director of the company to one Shahool Karaeed 
lor a consideration of Rs. 3,90,o00. Including 
cash standing to the credit of the company on that 
date, a total sum of Rs. 401773 was handed over to 
the liquidator by the Managing Director of the 
company m pursuance of the resolution passed at 
the extraordinary general meeting he*d on 15th 
November 1943 that the company be wound up 
voluntarily and that the deponent of the affidavit 
be appointed liquidator. Alter the sale of the 
Estate, mere was no declaration oi any dividend. 
He aiso swears in the last paragraph of his aifida- 
vit that the amount of the sale consideration was 
treated by the uicome-tax authorities us capital as¬ 
sets and was not assessed to income-tax. ihe in¬ 
come-tax assessed for the year 1943 was only on 
Rs. 2688-2-6 being the income earned till the date 
ol sale. There was no income-tax levied on the 
price realised by sale of the estate belonging to 
tne company. This cieariy shows that even the 
income-tax authorities did not legard that amount 
ex profits, but as part of the capital oi the corn- 


case would seem to apply to the sum of Rs. 11273- 
0-u winch with the price realised by sale oi the 
estate of the company was banned over in the pre¬ 
sent case to the liquidator lor distribution. This 
was relerred to in tne case reported in ‘IN HE 
William metcalfl and sons, ltd/, u 933> 
1 Ch. 142 at p. lo4. Dealing witn the surplus that 
remained in the hands ol the liquidator at the time 
oi uie winding up, Lord Hanwoi th M. R. stated as 
follows: 

"There is a sum left over-surplus. The nature of 
that sill plus was discussed in ‘INLAND REVENUE 
COMMRS. v. BURRLL’. It was there said, after 
a careful examination of the relevant cases, that 
this surplus retains no definitive characteristics 
— it is wrong to call it capital, but, on the other 
hand, it is not a source oi dividends, because no 
ciivioend can be paid; it represents undistributed 
profits accumulated it may be during a number 
of years, but it cannot be dealt with as a fund lor 
payment oi dividends by the directors, lor the 
winding up has displaced their powers." 

Lord Macnaghten in ‘BIRCH v. CROPPER 1 , (1889) 
14. A C o2 o icicrrcd to such a surplus as forming 
part and parcel oi the property oi the company 
winch at me date oi the winding up represented 
tile capital of inc company. ‘IN RE BKIDGE- 
WATc.it NAVIGATION, CO/, which went on appeal 
to the House oi Loras under the name of ‘BikCH 
v. CROPPER', Cotton L. J. said: 

"When a winding up has taken place "all ques¬ 
tion of preference is now at an end, and the 
share-holders are to be dealt with as having 
equal rights, because the provision in the articles 
creaang the preterence shares as regards dividend 
to arise ou the working oi the capital is at an 


pany. 

(10) The appellant's learned counsel relies upon 
the following decisions. The lirst case cited on be¬ 
half of the appellant is the one reported in ‘FRAM¬ 
ES v. BULFONTE1N MINING. CO. - . (1891) 1 Ch 
140. In the headnote, the facts of the case are 
briefly referred to. What happened was. there was 
provision in the Articles of Association of the com¬ 
pany that the Directors should be paid each year 
as remuneration for their services, a sum equall to 
three per cent on the net proiits ot the company 
of such year. It was decided to wind up the com- 
pany voluntarily. Its undertaking and assets were 
sold to a new company. The sale was for a very 
large amount and one of the directors ckumed 
three per cent on the profit made by the sale.. It 
was held "net profits" mentioned in the aiticle was 
Intended to apply to profits made by the company 
as a going concern and not to profits made by a 
Bale of the company's assets that the Rectors 
remuneration was intended to be a return lor their 
services, to which the present sale was not attri 
bu table, and that the plaintiff's c la un fa ‘' e ^. Ir } 
the course of the judgment. Chitty. J., states hat if 
while the Company was functioning as a going con 
cern. a part of the assets happened to be sold 
a profit was made thereby, such.profit might. hge 
legitimately been brought into the profit a . n< V . 
account o/the year. But there b ■ ^vision to 

srss? s »H ts 2 
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super-tax was not payable on the undivided profit 
as income, because in the winding up they ^ 
ceased to be profits and they are assets only. Tills 


end." 

Lord Herschell in the course of his speech said 
about preference share-holders: 

"They are members of the company, and as such 
share-holders in it as the ordinary share-holders 
are; and it is in respect of their thus holding 
shares that they receive a part oi the profits 1 - * 
When the whole of the capital has been return¬ 
ed. both classes of share-hoiders are on the same 
looting, equally members and holding equal shares 
in the company, and it appears to me that they 
ought to be treated as equally entitled to its pro¬ 
perty." 

•IN RE MADAME TUSSAUD AND SONS. LTD.', 
(1927) 1 Ch D 657 it was held that as long as a 
company was a going concern, preference share¬ 
holders were entitled only to the preferential di¬ 
vidend, but on the voluntary winding up. this pre¬ 
ference was determined, and thenceforward the 
preference shares retained no preference or 
priority over the ordinary shares. The as¬ 
sets according to the view exposed in that case 
should be distributed among all the share-holders 
•pro rata’ in proportion to the amounts paid up 
on their shares. A similar view was expressed in 
the case reported in IN RE. SYSTON i; TOUR- 
MASTON OAS, LIGHT AND COKE CO LTD.. 
(1937i 2 All E R 322. The learned counsel for ne 
respondents has also cited certain decisions wh£h 
are 'IN RE.. SPANISH PROSPECTING ’ L /P.; 
(1911' 1 Ch 92. (18951 2 Ch 576; LEE V. NUECHA 
TEL ASPHALTE CO., 0889''. 0916) 2 Ch 145 . 
<1920. 1 Ch 193; In re; 'CHINESE ANTIMONY 
CO. LTD'. (1899) 41 Ch D 1. There is nothing 
in these decisions which goes against tne u 'ex 
pressed in the cases relied upon by theappenants 
learned counsel. In the circunurtanc^ we.hold 

liq^dator^are/concerne^the promoters of the com-. 
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( holders 'pro rata'. The appeal presented on behalf 
of the official Liquidator and the share-holder who 
has been given leave to appeal must, therefore, be 
allowed. In the view that we have taken, no ques¬ 
tion of depositing any amount m the Anchal Sav¬ 
ings Bank will arise. All parties shall have their 
costs from out of the assets in the hands of the 
liquidator. 

(ID It is now represented on behalf of the offi¬ 
cial liquidator that there are share-holder* who 
have not been traced and who may come forward 
later and claim payment of the moneys due to 
them. We take the view that the surplus amounts 
in the hands of the liquidator need not be depo¬ 
sited in the Anchal savings Bank as directed by the 
Court below. We consider that the proper direc¬ 
tion to give is that the liquidator shall deposit 
amounts in his hands which he has not succeeded 
in disbursing in the Court below to the credit of 
Company Petition No 6 of 1120 on the file of the 
Mavelikara District Court. The Court below shall 
remit it to the treasury as Civil Court Deposit. As 
and when the share-holders or their legal represen¬ 
tatives who claim payment of these moneys come 
forward it will be open to them to apply to the 
Court below ior payment out of their amounts. 

Appeal allowed. 
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KCNHI RAMAN C. J. 

AND SUBRAMANIA IYER J. 

Kanakku Raman Pillai. Narayana Pillai and 
others. Appellants v. Kanakku Ramakrishna 
Pillai and others. Respondents. 

A. S. No. 653 of 1122 (T), D/- 1-12-1950. 

(a) Succession Act (1925). S. 63 — Attesta- 
tmn of will—Proof—Evidence Act ( 1872 ). S 68 
— Travancore Wills Act. S. 15. 

** accessary to prove attestation of 

wili that both the attesting witnesses should be 

Z ! a esses ■ n is sufficie "‘ * one of the 
Pr0ves tbat himse,f and 
*i e 11 g w,tness saw thc executant sign¬ 
et tK e . U, ? ent and that both of them a ‘‘«ted 
at the same time. (Para 6) 

S. A 08 n N. i 3 CCeSsion Act > S. 63 N. 11; Evi. Act, 

(b) Limitation Act (1908). Art 47 — T ra 
vancore Limitation Act. Art. 35 - Final order 

nrm? r ? er re ? pec i ing possession of immoveable 
property under S 145. Criminal p. C™-Cu- 

Where the preliminary order passed hv q 
M agistrate m nroceeding under S. P 145. c/pc 
(S. 128, TraviBcore Criminal P C ) k mnchpri 
by the High Court in revision on the ^ronnJ 

Ml 
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(<:) Co-charers — Possession — Nature of — 
'Hi by one co-owner on his own behalf for 
possession a earns* trespasser — Maintainability. 

On Account of the anlty of possession which 
is an essential feature of Joint tenancy as also 
'. n common, one Joint tenant or co¬ 
rn erelv ’Jjf u possession not 

Thotl Jh h,msp, 1 f b “* a,so for all the others. 
Those others would be deemed to be In posses- 

Do n one l of n the art,,iOD Wher t ‘ ha ‘ U 

CaD ,hat he b entiUcd to 

° f .‘ he Property. A ro-owner ran there- 

ie ma.ntain a suit for possession of the entire 

EE* a5 ' U “' * •“*!—r on hL, 

,, ' ^ (Para 12) 

by^JaSe^ EK’of 

Um^em^ 

~ Improvements by) trespasser 

treTn < !' , i h CV **° l per ' i0n who "ay be |p law » 

nmms tf he”^ e “ ,,l, *‘ d to vaiu * of improve- 
IHIHS if he comes mio poxsevsn.n and makes 

cnKeTo?? ^ 6de - J 

fo/ his ..un a, " ue “° rks in the Property 

10 l , 0Un eposes with a view to <Liri , n J 
establish a false claim for title ihrr**fr\ *1 
entitled to value of improvements. (Para 14) 
rtnno: T p Ar t. S. 51 N 10. * 

g hSe N fo^S a pon7ent S APPeiiantS: M ’ P ‘ Var ' 

Cases referred to: 

e&rayySi; °L ?rc d lo * te 

re<y, red U, come? ^ 

122) P c 47: (ILR <»«> Kar (PCI 

( '%? 9 Mad 501 •• (AIR (2) 1915 Mad (P [ 2 S 
(’25) AIR (12) 1925 Mad 63: (75 Ind Cai U2^ 

( ’ 2 ,52) A IR (16) 1929 Mad 38 (2): (111 Ind" Cas 

C40) 1940-1 Mad L J 290 < pr £ 

C«. .LR (mn Mad j" (AIB m 

23 Cochin 136 < Pr 9) 

31 Trav L R 193 

t'c l D h" 1) L r (dstc > M: « 9 « 

2 B1 Com 182 < Pr 124 

featedXmS' iT^ni “ appeal flled by< ^ 2 

and 7. in a suit for tSSS? 5* defendftnts 6 
mesne profits of -ax ^ , ° f pos>e ^"°n with 

bvirii 'ks . 1 sin 

« 0 '9 


(Pr 9i 
(Pr 12) 


Article 35. Travancore Limitation Art °* on^inni onH csr * .. -- . 15 ^Ui to 

g 

™ ”*; ll a is vs, 


Anno: Limitation Act, Art. 47 n!**™ *' 9) 


he had made to the year 1099 Ex T ahh ^ L 1 
ed his properties to u*i*unutr J* . 

ger of his Two soS !md T detondan^s V* ST’ 
are three of his flve daughter? Th?^J 7 
is his eldest son ThTwtt^ ra Jr def ^ n<lant 

either ler u* h* d e<e M ^“ or D to' S CoS“e; , ^ 
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daughters. The testator died on the 25th Medom 
1104. Soon alter his death, the plaintiff filed 
O. S. 338 of llOo in the Parur Munsitt’s Court for 
a permanent injunction restraining the 1st defen¬ 
dant from interfering with his possession and en¬ 
joyment of the properties included in the schedule 
to that plaint which are items 1 to 3 in the schedule 
attached to the present piaint. He applied by an 
interlocutory application for a temporary injunc¬ 
tion against the 1 st defendant pending the suit. 

The Munsitt allowed the application and granted a 
temporary injunction. The 1st defendant appealed 
against that order and the District Judge reversed 
the order and dismissed the application on the 
ground that the 1 st defendant was in possession 
of the properties. The plaintiff did not pursue the 
matter funner by taking the matter to the Hign 
Court. The suit itself was found by the Munsiff to 
be beyond his jurisdiction and the plaint was 
ordered to be returned for presenta¬ 
tion to the proper Court. (See Ex. XVII). Against 
• hat order, a Civil Revision Petition was filed in the 
High Court which was also dismissed. (See Ex. 

XIVi The plaint does not appear to have been 
either taken back or represented before the proper 
Court. Meanwhile the plaintiff started proceedings 
before the Division First Class Magistrate, Alwaye, 
against the 1st defendant praying for action 
under S. 128, of the Travancore Criminal P C. 

(corresponding to S. 145, of the Indian and S. 1-6 
of the Cochin Codes' in respect of the 6 itemsoi 
property comprised in the present suit. The 
Magistrate passed a preliminary order in respect 
of all the items against which the 1st defendant 
filed a Criminal Revision Petition in the tt* v “** 
core High Court. Tiie High Court maintained the 
order in so far as items 4 to 6 in the present case 
were concerned and quashed the same as regards 
items 1 to 3 on the ground that there was no dis¬ 
pute of possession in respect of these latter hems, 
possession thereof having been found to be with 
the 1st defendant by the District Court in connec 
lion with the application for injunctlon m O&WJ 
of 1105 already mentioned. The High Couitoixenwf 
that in a case where a party is in peaceful 
sion of the properties and another party attempts 
io interfere with the possession the proper 
remedy is not to take action under S. 128 o 
Criminal P.C., but to start proceedmgs against the 
intruder under S. 90. of Uic^Travanco.e Criminal 
P. C. (corresponding to S. 107, of the ind ar 
s. 92 of the Cochin Code.). The order of the 
Court. Ex. XVI was passed on VteVpm 
1107 . There is no information as 
ed to the proceedings before the High 

garding items 4 to 6 after the older of the Hi S n 

^This suit was filed on 

on the rights, title and interest of the P> { ^ 
under the will. Ex. AG, claim » w i t h mes ne 
session of all the six items o P plaintiff alleg- 
profits. Regarding item; * , 6 ‘geSion after his 

ed that they wcre in his actual P° fendaQt trespass- 
father’s death and thatthe i ructed hls te n- 

ed thereon in Medam 1H2 an dants 2 and 3 

ant, the 4th defendants eng. v q[ the it€ms 
were stated to be defendant. Defen- 

wrongfully a ^ d „ un f® r imn i e aded as co-owners with 
dants 5. 6 and 7 were 1 P relief was claimed 

the plaintiff under or their interests as 

by the plaintiff aga nst them or their ^ 

he has made cleai Para of * defendant. 

1 st defendant was the mam emu*™* by the 

tgV&SJS by 

ttons to the testator and that the ^'atorhad 
testamentary capacity at the time the will was 
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made. He also contended that all the items of pro¬ 
perty were in his possession even during the life- 
time of his father and that that possession con¬ 
tinued in him thereafter in his capacity as the 
karnavan of the branch tarwaa consisting of the 
children of the deceased on whom the properties 
devolved on the death of the father intestate. It 
was also contended that the suit is barred by ‘res 
judicata' on account of O. S. 338 of 1105 and by 
limitation on account of the criminal proceedings 
which terminated in the order of the High Court 
already mentioned. Various olher contentions were 
raised by him; it is not. however necessary to 
refer to all those in detail. Defendants 2 and 3 
filed written statements admitting that they were 
holding the properties under the 1 st defendant and 
contending that they are lawfully in possession. 
The 6th defendant, who was, as already mention¬ 
ed. one of the persons to whom the properties were 
bequeathed under the will relied upon by the plain¬ 
tiff* filed a written statement attacking the will as 
void as contended by the 1st defendant and con¬ 
tending that the properties came to and continued 
to be in the possession of the 1st defendant as 
karnavan of the group of heirs of the father on 
his intestacy. She also contended that should me 
will relied upon by the plaintiff be found by the 
Court to be valid, then she is not agreeable to the 
properties which would fall to her share being de¬ 
livered to the plaintiff. 

(4> The Court below found in favour of the 
plaintiff that the will was valid and operative, 
but also found that the suit is barred by res Judi¬ 
cata and limitation as regards items 1 to 3 1 andiff* 
so far as these items were concerned th e *ifft was 
dismissed. In respect of items 4 to 6 the lower 
Court found in favour of the plaintiff on the qu« 
tion of title and trespass, but did not give a deciee 
for surrender of these items. Instead, it gave a 
preliminary decree for partition and delivery to the 
plaintiff of a fourth share in those properties. 

(51 The plaintiff urges in this appeal aU the 

claims that he made ^is^conStiSns in the 
fendant repeats inost of hu> (he wlll if q ues- 
Court below. As tne_va j considerec i though 
tioned that mattei has ndum 0 f objections by 
it is raised in the memo lower Court 

the 1 st defendant respO cu ^^t ar y ev id e nce In de- 

discussed the oral and do^ that thc will is 

tail and H C n^rativc One main circumstance on 
valid and operative un below IS 

£**ffter the 
date of the SpUcated case. His de- 

SW. marked Ex^ E m Tonten- 

S=S 

Ss m Sl J. im wbenje c had ^attack olU 

phoid which ended in a ■ d It appears to us 

he neve r th "®after ° he Con tention ought not 
that m the face of' LhlSl ' lie have Q0 hesitati0 n to 
to have been raised. W con clusion that at 
agree with the Court below mils con ^ the , es t a - 

£? ffif SSmSn “ d COmP "' C ' 

s. 15 of Act VI ( 6 ) Of 10(4 0 provides for 

have not been satisfied^ Tha^aes. The poln 

STte learned ^,*£^2 required 

a,tts “ tion , ” s 
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proved only by one of the attestors, i.c., P. W. 2 
and that the other attestor-though alive and avail¬ 
able, has not been called. It is not necessary to 
prove attestation that- both the attesting witnesses 
j should be called as witnesses. P. W. 2, one of the 
jatiestors, proves that himself and the other attest¬ 
ing witness saw the executant signing the docu¬ 
ment and that both of them attested at the same 
time. We hold that the will has been properly 
attested. 

(7; The learned counsel for the 1st defendant- 
respondent did not support the judgment in so far 
as it relates to the finding that the suit as regards 
items 1 to 3, is barred by *res judicata’ on account 
of the proceedings in O. S. 333 of 1105. That find¬ 
ing is obviously unsustainable. As already men¬ 
tioned, the plaint in that suit was only ordered to be 
returned for presentation to the proper Court. 

(8> The question of limitation as regards items 1 
to 3 is*this. The criminal proceedings which were 
started by the plaintiff terminated by the order of 
the High Court quashing the preliminary order 
passed by the Magistrate in so far as items 1 to 3 
were concerned. The High Court observed in the 
order that the District Court having found those 
items to be in peaceful possession of rhe 1st defen¬ 
dant that possession is liable to be maintained un¬ 
til eviction in due course of law. This order was 
passed more than three years before this suit was 
filed and it is therefore claimed on behalf of the 
1st defendant (as it was successfully contended be¬ 
fore the Court below) that Art. 35 of the Travan- 
core Limitation Act applies and as the period of 
limitation prescribed thereunder is only three years 
the suit is barred by limitation. Art. 35, Travan- 
core Limitation Act reads thus: 


rv . .. . . Period of Tnnefroio whicl 

Descr.pt.oa of su.t, ^ioL Fcnod Logins t, 

run. 

85. By auy yereou Three years. The dnte of th< 
tound by nn order res- final order in tit. 

peeling the poises ion cato. 

of immovable property 
made under the Code 
of Criminal Procedure, 
or by any one claiming 
under such person, to 
recover the property 
comprised in such 
order. 

sUted" 1 .^^ that th ° Ugh 1116 High Courl 

"™ 1he . face of the Dlstr *ct Judge's finding thal 
possession was with the petitioner (before the 
High Court who is the 1st defendant here) t think 
that the starting of proceedings under S 128 

rV 85 not * e pro ^ r SSidiig * 

order thST* 8G proceede(i and concluded the 
With le e a rd to these survey numbers, the pos- 
tained* lmtiMi present ( Pf‘tioner must’ be mSS- 

5K SoSA e,,cw by “ ordn «»»">- 
"‘SSmf C" ii', 

tlon at this order is relied upon as an order "m;- 
pec ting the possession of immovable property made 
under Criminal p. c." within the meaS 
hig of Art. 35, of the Limitation Act. The cSSS- 
tion is obviously unsustainable. What the HiJh 
Court did was to declare that on the facts dlsclos- 

S wa l m “ de oal t^ing action under 
S. 128 under which section the Magistrate passed 
the preliminary order which was quashed by the 
w. C 2. u «' The subse d uent observation made by 
the High Court towards the end of the order is not 


and cannot be regarded as an order passed "under 
the Code of Criminal Procedure" though that ob-j 
servation may be said to be respecting the posses-' 
sion of immovable property, nor can that observa¬ 
tion be said to be an order made by the High 1 
Court. It was only a statement of the law in 
general. 

(9) In ‘JAG A JIT SINGH v. PARTAB BAHA¬ 
DUR SINGH’, AIR (29) 1942 P C 47 Lord Than- 
kerton, delivering the judgment of the Privy 
Council, stated: 

"With regard to the statutory period of limitation. 
An. 47 of the Act does not apply as there has 
been no order for possession by the Magistrate 
under S. 145 Criminal P. C." 

The case arose out of certain proceedings before 
the Deputy Magistrate between the Raja oi Kapur- 
thala and the Raja of Isanag&r. The parties made 
a statement dilring the course of the proceedings 
to the efiect that one of them had entered into 
possession pursuant to an order oi the said Magis¬ 
trate in another proceedings before him fixing the 
boundary line between their estates, accepting 
which the Deputy Magistrate ordered that "now 
there is no need of proceedings under S. 145” and 
consigned the file to the records and directed inti¬ 
mation thereof to the Police. Though the order 
of the Magistrate related to the possession and ope¬ 
rated to confirm the possession of one of the par¬ 
ties to the proceedings, that order was not ope 
passed under the Criminal P. C., or one for the 
possession of the property. It was an order re¬ 
cognising an antecedent possession which one of 
the parties obtained independently of the order of 
the Magistrate which order only recognised and 
gave efiect to that antecedent possession, in ’NA- 
GABHUSHANAYYA v. KOTAYYA’, I L R (1947) 
Mad 179 Lionel Leach, C. J. (as he then was) sit¬ 
ting with Lakshmana Rno J., stated: 

"Section 145, of the Code of Criminal P. C. con¬ 
templates two orders, a preliminary order under 
Sub-s. 1 and a final order under Su’o-s. 6. Art, 47. 
of the Limitation Act, applies to the second 
order.'* 

When, therefore, In proceedings where two orders 
are contemplated, which Is the case of a proceed¬ 
ing under S. 128, Criminal P. C., a preliminary 
order passed by the Magistrate was itself quashed 
by the High Court it can hardly be contended that 
any observation made by the High Court in quash¬ 
ing the preliminary order should be regarded as 
final order under tins Section, whether the final 
order be the final order passed by the Magistrate 
himself or the final order passed by the High Court 
in revision, it is clear that in a case where a final 
order can be passed only subsequent to a prelimi¬ 
nary order and if that preliminary order itself is 
not passed, there cannot be a final order within 
the meaning of Art. 35. It may be observed that 
the distinction between a preliminary and a final 
order would be inapplicable to cases where a pre-. 
liminary order is not contemplated, for instance, 
an order under S. 522, Indian Criminal p. c., to 
which also Art. 47, of the Limitation Act will ap¬ 
ply. The Jurisdiction of Magistrates to take action 
under S. 128, of the Travancore Criminal P. C. 
arises only on a finding as to the existence of dis¬ 
pute likely to cause a breach of tile peace. In a 
case where no such dispute is alleged or found to 
exist, the Magistrate’s jurisdiction will not be 
attracted. The Cochin High Court in ‘CHERU v. 
VAREED', 23 Cochin 136 quashed the proceedings 
taken by a Magistrate under S, 126, Cochin Cri¬ 
minal P. C. on the ground that there was no allege 
t on of a dispute regarding the immovable proper- 
les as contemplated under the Section, it was 
there pointed out that a party in peaceful posses-- 
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sioti apprehending tre*pa^ by an intruder has to 
re^n u> S 92. C(* hin Criminal P C In ‘ALGA- 
RASvVAMl THEVAN v RAM A 8ADRA NAiDU', 
AIR <16* lyjtf Mad 38*2\ ii was held that when 
Che criminal Court winch Is approached to take 
action under the Criminal P C does nor itself m- 
fesiigate the matter but record> an antecedent 
peacelul possesion in one of the paries based on 
llie decision ol a Civil Court, the order passed will 
not be om passed under the Criminal p c It is 
thu> clear that the contention ol the learned coun¬ 
sel lor the respondent 1st defendant that Art. 35, 
Travancore Limitation Act applies to the case and 
that the suit in so iar as it relates to items 1 to 3. is 
barred by limitation, cannot be accepted and that 
tlie conclusion come to by the learned Judge upon 
the question o! limitation canno: be supported. We 
hold that there is no bar by limitation for any of 
the reliefs claimed In the plaint 

(10* This leads to the consideration of what, if 
any, are the reliefs tha’ the plaintiff is entitled to. 
The lower Court granted the plaintiff a prelimi¬ 
nary decree for partition and delivery of a fourth 
share in items 4 to 6 This cannot be supported. 
When a>ked about the Justification for such a 
decree, the appellants learned counsel stated that 
when a plamtifl claims more, the Court can always 
grant less to the ex'ent to which the plaintiff is 
found entitled and instanced a case of a claim for 
Rs 1 000 of which the Coun finds in favour of the 
plaintiff to the extent ol. say Rs 750'- and grants 
a decree lor the smaller sum This-kind of ap¬ 
proach to the question is fallacious It i> true that 
quantitatively one-fourth of the property is le^s 
than the whole property but looking to the quality 
of the claim, a claim and decree for partition is 
entirel> different from a claim and decree for de¬ 
livery of the entire property In ejectment Whe¬ 
ther a suit for ejection can be amended into one 
for partition is Itsell a matter which :s highly con¬ 
troversial Surely no relief for partition can be 
granted in a suit for ejectmeu: at any rate with¬ 
out amendment The decree given by the lower 
Court lor partition of items 4 to 6 is. therefore, un¬ 
sustainable and if sei aside The finding of the 
lower Coun in favour of the plaintiff on the ques¬ 
tion oi trespass up^n these items by the 1st de¬ 
fendant is suppum-d bv ’he evidence in the case 
and we confirm the finding 

(11» There are two provisions in the will relating 
to plaintiff's rights 'The first provision may be 
translated thus: 


‘On my death my son Narayanan Is entity to 
secure and be in possession ol all the properles, 
to be in such possession for four years there¬ 
after. take the income, therefrom and f rom out 
of such income, conduct the matters contained 
in the hsi signed b\ me and given to him along 
with this and appropriate any balance there 
might be for himself After the four years he 
should deliver possession of each ol The proper¬ 
ties to the respective persons entitled thereto 
without causing any los* who. after °hfMnmg 
such possession, should pay tax and enjoy it with 
all liberties and full powers oi alienation. 


This provision would appear to appi> to the pro- 
parties in the possession ol the Mutator ai the time 
of his death There 1> another and a later pro\l 
sion which may be translated ’has: 

"My son Narayanan is by himself entitled t0 
cove, properties which on my death are out¬ 
standing wrth others on pattom or otherwise w»«i 
arrears und future rent etc.. b> direct nego 
tion or in ejectment He is also entitled to re¬ 
cover amounts that might be found due to me 
by way of pension or otherwise from the Govern¬ 
ment. He is also directed to deal with my mov¬ 


ables etc., as prescribed in the list afore-men¬ 
tioned." 

Tilu> P* r ovision applies to all properties not In the 
po3>e:>6ion of the testator, bat in the possession of 
otners. whatever be the reason for those o hers 
coining into the possession, whether by mere per¬ 
mission. or on a contrac; of rent or otherwise. 
These provisions of the Will would constitute "my 
sou Narayanan" mentioned therein who is the 
Plaintiff, a sort of executor or administrator charg¬ 
ed with the possession, getting in realisation, and 
distribution of the entire estate of the testator ac¬ 
cording to the provisions contained in the will and 
the list referred to therein. The piamtiff is thus 
entitled to seek for recovery of possession of all the 
properties oi the deceased from whomsoever may 
b** louna to be in possession thereof, in this case, 
defendants 1 to 3 are in possession under the claims 
set up by the 1st defendant, namely that he was in 
possession with the permission of his father»during 
tne lather's life-time and from the date of death 
oi the lather, the possession contmues to be in him 
in his character as the karnavan of the group of 
his father's heirs. The will having been found to 
be true and valid, the first defendant’s contention is 
without foundation and his possession and the pos¬ 
session of defendants 2 and 3 who claim under him 
would be that of trespassers having no claim to 
withhold possession from the plain iff who is en- 
tiued to such possession. The plaintiff is there¬ 
fore entitled to and is given a decree for posses¬ 
sion ol all the items of property with mesne pro¬ 
fits as claimed in the plaint, against the assets of 
tiie deceased 1st defendant. Defendants 2 and 3 
are a^o liab.e but only tor the amounts that they 
are liable to pay to the 1st defendant under their 
contracts, and their liability is limited to tho 
period after suit. 

G2» At tile conclusion of the argument, we put 
it to the learned counsel for the respondent whe¬ 
ther the plaintiff could not be given a decree even 


he be regarded only as a co-owner as, on a 
nchng in iavour of the validity of tile will, defts. 
to 3 wouid be trespassers against whom even a 
xnvner can sus'.am a suit in ejectment of the 
Mire property on his own behalf. He took time 
) consider the question & after considering it, 
ibmitted that he did not canvass the correctness 
i tile legal position pointed out by us. Indeed 
is hardly contestable. "Joint tenants are raid 
> be •seized" ’per my et per tout'; by the huif, 
r Moiety. & by all" ("2 Bt. Com. 182'i. The poti¬ 
on ol tenants In common is aLso the same. On 
.count of the unity of possession which is an 
isenual feature of joint tenancy, as also ol 
mnney in common, one joint tenant or co-owner 
ho ts in possession is in possession not merely 
>r himself but aiso for all the o'hers. Those 
hers womcl ue deemed to be in possession. Until 
irtition where that is permissible, no one of them 
ui say that he is enliUed to 
,-openy (Vide AHMED SAHIB V. MAGNESTIE 
V ND1CATE LTD - . 39 Mad 501: TH IM M AY VA 
SIDDAPPA'. AIR (12i 1925 Mad 63. P A1 -ANI 
MMAL v L. SATHURAMA AIVANGAR 1940-1 
lad L J 290. 'K.ORAH PHIL1POSE v. ™ G ^ A 
HOMA'. 31 Trav L R 193; 'VARGHESE CHACKO 
SIVASANKARA PILLAI'. 5 Dom L R ( ySTL) 

I The learned Counsel for the respondent how- 
,er contended that this question does not arise 
; the present case because deft. G who 
uttedly one of the co-owners has stated in pan. J5 
her written statement that shouldI the Court 
nd -hat the will is genuine, -she Is not agreea 
, i he portion of the properties which would 1 ft-U O 
it -iiuje being delivered to the p-fl- & , that , „ 
onion should not be so delivered _Thts p.eai °f£ eft 
docs not. in law oiler any obstacle to a decree 
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ueing given to the piff. for recovery of the en¬ 
ure property. Deft. G has no case that the party 
in possession holds such possession under her or 
with her consent. Her only contention is that 
the 1 slice of property which would fall to her share 
shouid not be delivered to the piff. Admittedly 
there has been no partition & until a partition, no 
co-owner can lay claim to any slice of property. 
Such a claim would offend the very conception of 
the unity of possession which a co-owner has in 
law. Para, lo of the written statement would 
appear to have been meant to hit the plff’s. claim, 
but the aim is missed, the weapon not having been 
properly forged. If deft. 6 had stated that the 
piff. cannot be given a decree for possession by 
himself but that the decree shoud be one for joint 
possession of the piff. & deft. 6 , that plea would 
have had to be upheld. The plea raised however 
is for refusal of a relief in respect of a slice of 
a property which is non-existent & cannot exist 
until a partition between the co-owners is effected 
which, in the circumstances of the case & under 
the provisions of the will, can take place only after 
the piff. recovers possession. The right to recover 
possession of the entire property & the liability to 
deliver the quantum to the various parties en¬ 
titled. Is upon the piff. 

(13> Deft. 1 made a claim for value of improve¬ 
ments in the Court below. The Court deputed a 
Commissioner to report upon the improvements 
claimed & their value. Ex. XXI is the Commis¬ 
sioner's report. The learned Counsel for the res¬ 
pondent submitted that in the event of a decree 
being given to the piff. for possession, his claim 
for value of improvements must be considered. 
The Court below did not consider it because the 
decree that it granted was a preliminary decree 
for partition & related only to three of the Items 
In the plaint. Now that we are granting a decree 
to the piff. for recovery of the entire property, the 
respondent’s claim for value of improvements’ has 
to be considered. 

(14) Ex. XXI shows that the claim for reclama¬ 
tion is without foundation & that except in res¬ 
pect of two trees of negligible value, i.e., items 15 
& 18 (in Ex. XXI) all the trees for which value 
is claimed came into existence during the lifetime 
of the deceased Kochunni Pillai. Assuming that 
t was deft. 1 that was responsible for the coming 
into existence of those improvements, he not 
havmg set up any Jural relation between himseli & 
nis father, or that he had independent possession 
, he P r °Perties which would entitle him to claim 
value, it is not possible to decree to him value of 
Improvements. The probabilities are that the im¬ 
provements were effected at the expense of If 
not by Kochunni Pillai. Except referring to the 
Commissioners report, the learned Counsel for the 
respondent did not refer to any other evidence to 
support his claim for value of Improvements After 
the death of Kochunni Pillai, deft, l appears to 
have set up a claim to his kamavanship 4 com- 

J? 0ld,ng , of l ! c Properties by leasing them, 
taking releases from the lessees & so forth, obviously 
for the purpose of setting up & supporting his title 
The two trees that appear to have come 8 lnto -xl£ 
tence after Kochunni Pillars death must have been 
brought Into existence with the mala fide oblect 
of setting up a title against the true owner 
Though even a person who may be in law a tres^ 
passer, may be entitled to value of Improvements 
if he comes into possession & makes Improvements 
bona fide, a person deliberately entering into 4 
doing works in the property for his own purposes 
with a view to start & establish a false claim for 
title thereto, is not entitled to value of Improve¬ 
ments. These two trees may be removed by the 
party In possession before surrender. 


tloi The learned Counsel for the responcieni also 
contended betore us that the piff. has given up 
his separate rights under the will & ha- agreed 
to a partition of *he properties in dispute per 
capita among the memoers ut the tarwad. Tins 
mailer nas been exhaustively dealt wrh by the 
lower Court & found against tile respondent. We 
are in agreement with the conclusion come to by 
me lower Court which is amply supported by the 
ev idence in the case & the only one possible under 
me circumstances. It is not necessary for us to 
repeat the reasons. 

( 161 Tne appeal is allowed & the memo, of ob¬ 
jections dismissed with costs. 

Appeal allowed. 
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KOSHI AND GOVINDA PILLAI JJ. 

Mathai Thommen. Appellant v. Thomas 
Mathew and others, Respondents. 

A. S. No. 164 of 1124 (T). D/- 19-7-1951. 

(a) Specific Relief Act (1877), S. 27 (b) —. 
Contract to sell land — Suit for specific per¬ 
formance — Position of subsequent purchaser. 

When a person buys land with notice that 
another has already contracted to buy it the 
former stands in the position of a trustee for 
the latter of the land purchased by him and he 
could not profit by the conveyance to him ex¬ 
cept to stand in the shoes of the vendor and 
receive the purchase money from him. on pay- 

, ° f .u W ^ IC w he wou,d have t0 convey the 
land to the latter. AIR 1916 Bom 95, Ref. 

Anno: Spe. Rel. Act, S. 27 N. 3. <Fara 

(b> Specific Relief Act (1877), S. 27 (b) — 

allS'tl 0 Se " land -I Part of Purchase money 
allowed to remain with vendee - Purpose not 

mentioned — Direction in decree. 

W*" a Court directs specific enforcement of 
sale of immoveable properties it should as far as 
poss.Me try to place the parties in the same 
position they would have been had the agree¬ 
ment been performed out of Court. (Para 4> 
Thus, where a contract to sell land is silent as 

L'’ If \£ a fi ° f the purchase ls allowed’ £ 
remain with the vendee, in a suit for sDecifli* 

performance o, ,h e con.rac. ’.be ? en d« 

should be asked to pay that amount betore a 

conveyance Is executed in his favour. (Para 4 ) 

Anno. Spe. Rel. Act, S. 27 N. 3 . 

rI C ,L S f e f ific , Re . lief Act < 18? 7). S. 27 (b) — 
Contract to sell land — Suit for specific per- 

foimance — Subsequent sale to third person —. 
Proper decree. 

The proper decree in a snit for specific per- 

" m T e ? f a 10 se H land when the 

same has been sold to a third party subsequent 

C ° n . traCt V th the plaiatift is t0 direct the 
subsequen purchaser to execute a conveyance 

0 ' ntiff i A,R 19,6 Bom 9*: 13 Ind Cm 
176 (Mad) and AIR 1929 Nag 298, Ref. 

Anno: Spe. Rel. Act, S. 27 N. j. lFara 5> 

PiUai P ior A HotondoL 0 . r N A o PP , ellar,t; P ' 


Cases referred to: 


I’ii) n sb rs ffissfs •«*»». 5>, 

( 29) AIR 1929 Nag 298: (lie Ind Cas^O) (Pr 
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nf I ? DGMENT; Defendant A - in O. S. No 21 of 
IU9 on the Ole of the District Court, Parur has 
preferred this appeal against the decree that Court 
passed in the suit for specific performance of an 
agreement by defendants 1 to 3 to sell certain items 
of immove; b!e pi to the plaintiff. The ap- 

peiiam purchased those properties subsequent to 
tne contract for sale and the lower Court's decree 
airects enforcement of the agreement against the 
appellant a well as one whose title arose after i T 
came into , Hence this appeal by him. 

( 2> The main defence he raised to the suit was 
that he was a transtViee for value who oaid the 
consideration lor the sale in hi s favour in good 
lai.h and without notice of the original contract. 

cL * ll ' nce been found against by the learn¬ 
ed Judge in me Court below and the appellant’s 
learned Counsel did not try to repeat (hat con- 
tenuon before us. Ihe one and the sole point 
urgea before us to non-suit the plaintiff was that 
the plaintiff had by his notice Ex. B issued to de- 
fenciut'ts 1 to 3 abandoned his claim for specific 
performance of the contract and electee, to limit 
his remedy to claim damages instead. No doubt 
the written statements filed on behalf of defen- 
dan s 1 to 3 raise such a defence and what the ap¬ 
pellant is now doing is to abandon the defence he 
himself raised and try to depend upon a piea rais¬ 
ed by his vendors. There is nothing to preclude 
him from adopting such a course but we are afraid 
Ex. 3 does not lend itself to the construction 
sought to be put upon it. It states that the plain- 
tin is ready and willing to perform his pan of the 
contract and invites defendants 1 to 3 to go over 
to the office of the Sub Registrar, Moovattupuzha. 
on 30-2-1119 to have the conveyance executed and 
registered and to receive the balance consideration 
payable as per the terms of the agreement, it 
further states that in the event of defendants fail¬ 
ing to comply with the request the plaintiff will 
be taking such action as he is advised to take and 
that the defendants (defendants 1 to 3) and the 
properties will be held liable for all his losses and 
damages. Reading the notice as a whole, all that 
it intends to convey is that unless defendants 1 to 
3 execute the conveyance as agreed to. the plaintiff 
will file a suit and that the defendants will be 
liable for all consequences thereof. The plaintiff 
has not stated that he will be content with receiv¬ 
ing damages. The written statements the defen¬ 
dants tiled in the suit as also the memorandum of 
appeal tiled before this Court on behalf of the ap¬ 
pellant proceed as if the provision for liquidated 
damages in a contract of sale would preclude a 
party thereto from seeking specific performance 
thereof. Thus is a wrong assumption as would be 
clear from S. 20 of the Specific Relief Act. Further 
S. 19 provides that any person suing for the perfor¬ 
mance of a contract may also ask for compensa¬ 
tion for its breach, either in addition to. or in sub¬ 
stitution for, such performance. Viewed in the 
light of these provisions occurring in the Specific 
Relief Act and the language of Ex. B we cannot 
persuade ourselves to accept the construction sought 
to be put upon the notice Ex. B by the appellant’s 
learned Couasel that there is a definite abandon¬ 
ment there of the plaintiff’s right to seek specific 
performance. 

(3) This as stated already was the main point 
pressed in the appeal and lor reasons stated above 
it cannot succeed. However there are a few other 
points to be referred to in respect of which our in¬ 
terference would seem to be called for. One of 
such point6 is that the lower Court’s direction that 
the money paid into the Court towards the balance 
of consideration for the sale should be drawn bv 
defendants 1 to 3 jointly. On their own showing 


A. 1. fi 

defendants 1 to 3 had received consideration for 
the saie they executed in favour of defendant 4 
vide P-ra 14 of the written statement filed on be^ 
.lull o: ceiendants 1 to 3. No doubt defendants 1 
and 2 tried to go back upon that case in a com¬ 
promise petition they filed in Court on 20 - 5-1120 
together with the piaintiff, but thereafter they dis¬ 
appeared irom ihe scene and would seem to have 
remained ‘ex parte* in the subsequent proceedings 
bciore the lower Court. Defendant 4 has proved 
that lie paid the consideration for the sale deed 
1 Ex. 1) m iiis favour to his vendors, 'mere is no 
meaning in asking them to receive payment over 
again. This is one of the points rais¬ 
ed in the memorandum of appeal and it 
appears to us to be a sound view that the balance 
consideration ier the sale to the plaintiff should 
go to defendant 4 and not to defendants 1 to 3 
Reference may in this connection be made to page 
C48 01 Pollock and Mulla Indian Contract and 
Specific Relief Acts, Seventh Edn. When a per¬ 
son buys land with notice that another lias already 
contracted to buy it the former stands in the posi¬ 
tion of a trustee for the latter of the land pur¬ 
chased by him and lie could not profit bv the con¬ 
veyance to him except to stand in the shoes of the 
vendor and receive the purchase money from him, 
on payment of which he would have to convey the| 
land to the latter. See also 'GANQARAM GAN- 
PATI v. LAXMAN GANOBA*. 40 Bom 498. Defen¬ 
dants 1 to 3 are made respondents to this appeal 
and though the appellant has claimed this relief 
against them they have not chosen to enter ap¬ 
pearance and contest, the matter. In the circum¬ 
stances, we set aside the lower Court’s direction 
that defendants 1 to 3 shall receive the balance 
consideration money in Court or to be paid here¬ 
after into the Court and make a direction instead 
that defendant 4 shall receive all such amounts. 

(4) This naturally leads us to the question as to 
who should execute the conveyance. But before 
that there is a further point to be mentioned re¬ 
garding the consideration. Admittedly the agree¬ 
ment was to sell the properties concerned for Rs. 
3000/-. The advance paid when Ex. A was execut¬ 
ed was only Rs. 200/- and the provision in that 
agreement is that Rs. 1000/- should be reserved 
with the vendee and the balance of Rs. 1800 should 
be paid when the conveyance is executed. The 
plaintiff has paid into Court only Rs. 1800/- and 
no mention is made in the plaint or in the lower 
Court's judgment or decree as to what should 
happen to the balance Rs. 1000 or when it should 
be paid. Ex. A, the agreement is silent as to why 
this amount was allowed to remain in the hands 
of the vendee and what was stated at the Bar 
was that the vendors were free to call for it at any 
time. When a Court directs specific enforcement 
of sale of immoveable properties it should as far as 
possible try to place the parties in the same posi¬ 
tion they would have been had the agreement been 
performed out of Court. We therefore think it 
only just and equitable that the plaintiff should be 
asked to pay that amount also before the defen¬ 
dants or the Court executes a conveyance in his 
favour. The plaintiff had asked for and been 
given mesne profits from the date of the suit. 

When he is getting mesne profits it is only fair 

that this amount of Rs. 1000/- is made 

to bear reasonable interest until it is P alQ 

into Court. We accordingly direct that 
that amount shall bear interest at six per 

cent, per annum till the plaintiff pays the same 
into Court. The conveyance in Ms fav ° u ' i , s i ' ,‘ 
take Place only after that amount alsois; Pag “» l <> 
Court. The conveyance in favour ot 
Ex 1 shows that of the two thousand “ne hundred 
rupees fixed as consideration, two thousand live 
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hundred alone was paid in cash and the balance 
consiaeraion was made good by his undertaking 
to pay Rs. 400, towards a prior charge. No refer¬ 
ence was made in the argument as to whether this 
has been discharged or not. No doubt some new 
documents have been produced in this Court but- 
no reference was made to them. The appellant 
shouid therefore before he draws any money from 
the lower Court satisfy that Court that the prior 
cncumorance referred to in Ex. I has been duiv 
discharged. 

(5) The lower Court's direction is that defendants 
1 to 3 should execute the conveyance and that 
in the event of their failure the Court will execute 
it. Reference has already been made to the deci¬ 
sion in 'GANGARAM GANPATI v. LAXMAN 
GANOBA', 40 Bom 498. which states that in cir¬ 
cumstances similar to the present it is the subse- 
qent vendee who should be asked to execute the 
conveyance. He obtains title by the sale in his 
favour, no doubt voidable at the instance of the 
person in whose favour there was a prior contract 
of sale. Besides the decision referred to, other 
cases have also laid down that the proper decree 
m a suit for specific performance of a contract to 
sell land when the same has been sold to a third 
party subsequent to the contract with the plaintiir 
is to direct the subsequent purchaser to execute 
a conveyance to the plaintiff. See ‘SUBBIAH 
PILLAI v. VELAPPA NAICKAN', 22 Mad L J 124 
and 'GAURISHANKAR v. IBRAHIM ALT, AIR 
(16) 1929 Nag 298 at p. 303 and foot-note <n> on 
page 716 of Pollock and Mulla Inchan Contract and 
Specific Relief Acts, Seventh Edn. In this case 
however there is some dispute whether (what’) de¬ 
fendant 4 the appellant got under Ins conveyance 
exhausts the properties covered by Ex. A. In modi¬ 
fication of the direction contained in the lower 
Court's decree we therefore direct that the con¬ 
veyance in favour of the plaintiff will be executed 
by defendants 1 to 4 and that the Court will exe¬ 
cute i t in case they do not do it within two months 

lower Court' 1 * ° f thC reCOrds froni herc b V the 

r«l 6) N °M tller , point arises ln the appeal but there 
f® n ? am , s ,be Plaintiff's memorandum of objections 
to be dealt with. By that memorandum the plain- 
tiff seeks to enhance the rate of mesne profits. He 
had claimed Rs. 750/- per year but the lower Court 
has allowed only Rs. 250/-. We heard the rele- 

satisfied'thaf thf f f ° re us , m Court aud not 
satisfied that there is ground for interference and 

with r S y Whi/foSfthf emorandu,n of obJcctioils 
wun costs, while on this we would point out that 

!tnn n i? e ( fendantS \ t0 3 llave ceased to have posset 
aI r °" J t wrong to make them liable for mesne 
profits. The party liable to the plaintiff in res 
pect of that relief is defendant 4 the aP^llant 
3£ ffS? ‘ hat n he has been in ‘OriLkoor^SS 
sion of the properties sold to him since the date 
of the conveyance in his favour The lower Court's 
decision will stand modified In this reS £well 

(7) In the result subject to the modification.: 

3? trcsaS"* * ■"*- <° 

Decree accordingly. 

V - R B - Decree accordingly. 
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KUNHI RAMAN C. J. AND SANKARAN J. 
Mahesh Chander, Petitioner v. The State 

O. P. No. 70 of 1951, D/- 17-7-1951. 


■f Criminal P. C. (1898), Ss. 54 and 59 — 
Arrest by police officer of Jammu and Kashmir 
in Travancore-Cochin for offence in former 
State — Legality. 

The Police Officer referred to in S. 54 must 
be an Officer who is a member of the Police 
force enrolled under the Indian Police Act V 
(5) of 1861. That Act has not been extended 
to the State of Jammu and Kashmir and there¬ 
fore a Police Officer of that State cannot be 
regarded as a member of the Police force com¬ 
ing within the category of Police Officers who 
arc referred to in the Indian Police Act. 

. (Para 1) 

Where a person is arrested in Travancore- 
Cochin by a Sub-Inspector of Police of Jammu 
and Kashmir to which the Criminal P. C. is 
not extended, for an offence alleged to have 

”™ lni ( i ' leii within the State of Jammu and 
kashmir, the arrest cannot come within the 

purview of S. 59. Criminal P. C. and is not 
warranted by law. (Para 1) 

o 11 ? 0 !.. Criminal P. C.. S. 54 N. 3. 

TB l 0T P et,tioner : Public Prosecutor. 

T. R. Balakrishna Iyer, for The State. 

RAMAN, C.J.: This is a petition for 
°i a " rt cf ‘ habeas corpus' directin'.- 
'abas' Mahesh Chander now under 
, A elpey and unQer p obce custodv to be 

a S . UCh custody on the Ground that 
the arrest and detention of this person are dlceal 

&?BSh n n» d T The learncd Public Prosecutor 
S f ^ er appears in response Jo the 
by the Advocate-General when the 
0Q for hearing on 3rd July 1951. It 

arr«t of Lmm f^ 1 * 0 Prosecutor that the 
anest of the individual mentioned in the petition 
was made by a Sub-Inspector of Police of the State 
pf Jammu and Kashmir who is not a Police 
Sif tent to make an an-est under Sutton 

£&£ ?f 1 ?r 1 sfar <,ure Oode - 

s snaa » 

enrolled under the Indian Police Act V of Yam 
That Act has not been extended to the state of 

an 1 thcrefore a Pobef Offic? • 

oj AKS 

Slice aSTITJSZ ^"o intheS^I 

cU he of le c a S : 

arSr ■ss 

“ ws 

bection 59 of the Criminal Procedure Code it is 

by law - Tile reason given for the 
KL,} the original poiition cannot therefore 
be disputed. The arrest not being warranted bv 

?di£2S£ 0n °J la l this 13 a flt (or making 
adjrcctlon wrier Section 491 of the Criminal 

Procedure Code since the party concerned is with- 

»f e dmits °( the appellate criminal jurisdiction 

of this Court. We accordingly direct under Sect on 

491 (1) (b). of the Criminal Procedure fode S 

Sri Onkar Singh 'alias' Mahesh Chander who k 

,e P°rtcd to be in Police custody at Allrnnev 

pCr* “lew" a .t U!n ‘ l ? n <» & 

Petition allowed. 
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KUNIII RAMAN C. J. AND 
SUBRAMANIA IYER. J. 

Paulo Varghese and others. Appellants v. It- 
tipe Abraham and others. Respondents. 

A. S. No. 592 of 1121. D/- 14-3-1951. 

t Contract Act (1872). Ss. 126 and 127. S. 2 
(b )—Contract of guarantee—Debt contracted- 
subsequent promise to see that debtor duly dis¬ 
charged his obligation — No guarantee. 

After a debt had been contracted. A (the al¬ 
leged surety) came forward and promised that 
he would see that the debtors duly discharged 
their obligation. The creditor did not suffer 
any detriment at the instance of the alleged 
surety. 

Held (i) that this was an instance of a pro¬ 
mise which was not supported, by consideration 
and for that reason could not be enforced in a 
Court of law. (Para 2) 

(iD A promise of this description could not 
amount to a guarantee. (Para 2) 

Anno: Contract Act. S. 126 N. 3. 

Narayana Pillai. for Appellants; Sankarana- 
raya Kukkilliya, for Respondents. 

KUNHi RAMAN, C.J.: ltus unfortunate litiga¬ 
tion which started in the year liil is coming up 
tor hearing in the stage oi appeal beiore this 
Court louay. The suit was lor recovering a sum of 
money aneged to be aue under a chit»y oonu exe¬ 
cuted oy deiendants 1 ana 2 . So lai as the princi¬ 
pal debtors are concerned, the pauntui has been 
granted a decree but he wanted impose a liabi¬ 
lity upon the legal representatives ol one Itty rype 
ou Uie ground uiat itty lyj* was surety lor the 
discharge oi tile debt. . The court beiow has found 
that there was no such guarantee and has disnn>- 
*fcd the suit as again-si uelendants 3 and 7 to 14. 
It is irom this part of the decision that the pre¬ 
sent appeal is brought beiore this Court. 

The allegation in the plaint regarding the con¬ 
tract oi guarantee u to oe lounu in paragraph 3 
ol tile p.uint. There it is alleged that luy lype 
prounseu that he would make Uelendants 1 and 2 
discharge the debt to the piaintill and that he 
(Itty lype) would also be personally reipousime lor 
the discharge of the deot. Immediate y loilow. g 
this averment, there Is reference made to certain 
letters passed by Itty lyi>e containing ins guaran¬ 
tee. At the trial there were tour iet.ers produced. 
These were Lxs. A, C. D and E. The contesting 
defendants admitted Exs. C. D and F, but denied 
'hat Ex. A was passed by Itty lype who was dead 
when the suit was hied. The Court beiow on deal¬ 
ing with the evidence, has recorded a finding in 
halting terms that Ex. A is nen genuine. There is 
also another oostacle in the way of the p.aintin 
beiore he can ask lor a decree being passed on 
the strength of the guarantee. 1 -roin the 
mem in the plaint it does not appear that there 
was any consideration for the undertaking ftHetr 
t>o have been given by the surety. Again uie 
nature of the undertaking which is evident iron 
Uie wording of the four letters above menionea, 
is not that Itty lype would be personally re^po - 
sible for the discharge of the debt, bu: tnat 
will see that the debtors repay the debt. 

(2» Dealing in the first instance, with the finding 
of the Court beiow tnai Ex. A is not genuine, we 
are not satisfied that there is any vaad reason 
given lor the view taken by the trial Court, inere 
is feebie reference made to the fact that P.W. 2 
who swore that he had written the letter to the 


uijtat.oa oi Itty lype was employed as the driver 
Oi a motor bus winch was Uie property of a Union 
in winch uie piaintifi has a iinancial interest 
Inere is a^o a statement contameu m paraguoh 
lo oi me juagmeni oi the Court beiow Uiat 7vV 2 
nau 0 i.cn evidence on beliad oi the piainUfl in 
oUioi' cases as well. These cannot certainly b« 
regoruea as vaud reasons lor disbelieving the 2V I- 
ue.icc* oi P.W. 2 . Ihe whoie oi his eviuence was 
reau out in Court. We find mat it was not suc- 
cessluny attached in cross-examination. under 
the circumstances the statement conumed in the 
judgment oi the trial Court that Ex. A Is not 
geuuuie, cannot be accepted. We leel that the 
evidence oi P.Ws. 1 ana 2 support the case of the 
piamull that the document w'as signed by Itty 
lype Uie scribe oeing p.vV. 2. 


The learned Munsni in paragraph 16 of the Judg¬ 
ment states that he minme*y examined the alleged 
signatuie oi itty lype in la. a wi.li a microscope. 
Evidently the Munsui means a magmlying glass, 
because it is noi poss.u^; to ScUuy a sign*.ure 
through the microscope. It does noi also appear 
tnai suuorainaie Courts in this territory are *up- 
p..ed wuh muroscopes lor scrutuusing signature 
appearing in documents. This mdicates that the 
tnai Court did entertain some doubt about the 
genuineness ol the signature and not that it was 
sure on looking at the signature that it could not 
pos^uny have oeen Uiat oi Itty lype. In such 
circumstances, we see no reason why the evidence 
oi P.WS. 1 and 2 should have b€**n brushed aside 
wilhju ade^ua*e rea-on. rherelore, since it is 
a serious thing to indicate that plamtifl has come 
lor ward with a forged document, we feel constrain¬ 
ed 10 set aside the view expressed in the judgment 
of the trial Court that Ex. A is not genuine. 

Even if this document is genuine, the plaintiff 


would not have surmounted all the obstacles be¬ 
fore he can get a dreree against the legal repre¬ 
sentatives of Itty lype As already slated, the 
averment in the plaint does not even indicate that 
Uie re was any consideration for the promise alleged 
to have been given by Itty lype subsequent to the 
incurring oi the liability by Uie principal debtor. 
Tnere is no suggestion oi any benefit which the 
creditor was prepared to confer on the principal 
Sor at Uie request of the surety. The debt was 
aiready contracted and subsequently the m*eg 2 d 
ic orot/vj to have romt forward and said 
he wou.d oe responsible lor the discharge of 
Uie deOt. Tile creditor did not sutler any uetri- 
ment at the instance of the surety. This is ~n 
Zlius instance ot a promt* which is not support- 
S oy consideration and lor that reason cannot 
enforced in ft Court of law. 

E V en such a promise is ncr, contained in the lour 
letters which are relied upon in support of the 
piainufl s case. As aiready indicated, the piom^e 
men oy Itty lype was that he will see that the 
ieotors will duly discharge thetr obligation A 
promise of tins description cannot amount to a 
ruarantee. For these reasons, we are of the v ew 
liat the conclusion reached by the Court be ow 
hat no liability was incurred oy Itty Lype on the 
i vermeil is in the pi uni and c:i ' h e e v‘ de nceud- 
iuced in support of the p.aint is correct. Com 
luently a cecree cannot be passed on the basis of 
hat contract of guarantee against the assets of 
[tty lype in the hands of lus legal represen tat we 
Hus appeal must, in the circumstances be dismis- 
ed with costs to the contesting respondents. 

• a n Appeal dismissed. 
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GANGADHARA MENON AND 
JOSEPH VITHAYATWL, JJ. 

Kannamma Unikali. Appellant v. Krishna 
Vasanthi and others. Respondents. 

Second Appeal No. 413 of 1124. D/- 22-8-51. 
(a) Debtor and Creditor — Promissory note 
— Suit on — Fact that amount much larger 
than one due under promissory note was sent 
by debtor to creditor, admitted — Discharge 
— Burden of proof — Evidence Act (1872), 
Ss. 101-103 and 114 — Contract Act (1872), 
S. 60. 

Where 4 A’ owes certain amount to *B' under 
a promissory note and it is admitted that ‘A* 
had sent to ‘B’ an amount much larger than 
the one covered by the promissory note, it is 
for the plaintiffs suing on the promissory note 
to prove that the amount due under the pro¬ 
missory note has not been taken from the 
amount so sent. The mere fact that the promis¬ 
sory note is found to be in the posse^on of the 
plaintiffs is not sufficient for holding that the 
liability under it has not been discharged. 

Anno: Evidence Act. Ss. 101-103 N. S‘con¬ 
tract Act, S. 60 N. 2. 

(b) Civil P. C. (1908), O. 41. R. 33 - Power 

Ja n rty-to a appeal XerCiSed faV ° Ur ° f PerSon not 

When an appeal comes before the Court the 
whole suit out of which the appeal arises is 
vith.n the control of the Court and the Court 
has ample discretion to pass any decree or order 
for preventing the ends of Justice being defeat- 

. , (Para 6) 

.A*™l was decreed against ‘A’ ‘ex parte’ and 
against B after contest. Subseouentlv the J»- 
cree was set aside as against ‘A’ and the suit 
was restored to file. The trial Court dismissed 

Arc. “‘L,. 1 appeal fi ,! ed by th * Plaintiffs the 
‘f. Co,, f' a,lowcd the apneal and de- 
J ed '. su . ‘ ‘A*. In second appeal by 

the sult'lgalnsT'A*. ** aPpetl 3nd 

HiS''Court* £"!,? V- R "' e 33 empowered the 
aShourt »h d I S "? ,SS th ° SUit as against ’R’ 

Anno: C. P. C.. O. 41. R. 3 3 N. 7. 6> 

qA K ‘ Narayana p 'llai. for Appellant- V r 

oSr. a ::zz Pim - ,or ■ 

('15) AIR 1915 Mad 227 (2): (24 I nd C as 924) 
(’33) 65 Mad L J 15: (AIR 1933 Mad 529^ 6> 

1st plaintiff Ls the wife and plaintiffs 2 to s »r Th 6 

salt «? A lst d ? fe ndant alone contested the 
suit. His plea was that the amount under Ex a 


hud been discharged. This plea was repelled by 
the Court and the plaintiffs were given a decree. 
In appeal filed by the lst defendant the decree 
of the trial Court was confirmed. Subsequently 
the 2nd defendant filed a petition to set aside the 
ex pane decree against her. The decree was set 
aside as against her and the suit was restored 
to the. She also contended that the liability under 
Ex. A had been discharged. This time the trial 
Court accepted the plea and dismissed the suit 
w:th cons. In appeal filed by the plaintiffs the 
Di' T *rict Court set aside the decree of the trial 
Court and allowed the suit. 

<2» In this second appeal the only question that 
arises for consideration is whether the liability 
under Ex. A has been discharged. Before con¬ 
sidering the evidence relating to the plea of dis¬ 
charge it ls necessary to refer to certain circum¬ 
stances. Defendants 1 and 2 are Kaniyans and 
the 1 st defendant has taken to astrology as his 
profession. As knowledge of Sanskrit was neces¬ 
sary for the study of astrology he approached 
Knjhnan Vydian for this purpose and Krishnan 
Vydian who was well versed in Sanskrit took him 
as his pup.!. ^rter some Time f e 1st defendant 
decided to go to Ceylon to try his fortune there. 
It was for this purpose that he borrowed Rs 100 
from Krishnan Vydian. and himself and his 
mother, the 2nd defendant executed Ex. A promis¬ 
sory note m favour of Vvaian. It is admitted that 
the lst defendant earned a decent income in Cey¬ 
lon and ihat he sent about Rs. 1.000 from there 
to Krishnan Vydian by money orders. He returned 
to his native place in Kumbhom 1108. It Is 
contended that he then settled accounts with 
Krishnan Vydian and after setting off the amount 
due to Vydian under Ex. A got back the balance 
amount reserving, however with Vydian Rs. 343/- 
for the purpose of purchasing a property. On 1-9- 
1108 he took Ex. Ill ^ale-derd for a p r operty from 
one Kochunni Ismail. That sale-deed was written in 
th? handwriting of P.W. 2 who is the son-in-law 
0 Kr j^ nan Vydian. i.e., the husband of the 2nd 
plaintiff. Krishnan Vydian is an attestor to it. 
The ready cash consideration for Ex. ill u 
Rs. 343 ' and it Ls stated in the document that It 
was »he balance amount left with Krishnan Vvdian 
for payment to the 1 st defendant out of the money 
sent by *h« lst defendant to Krishnan Vydian 
from Ceylon "by monev-orders."* 

■I Have received this amount from Kunjen Krish¬ 
nan. being ih° balance amount due from him to 

?,"" t . of tbp 9mn, ' r1 ' sent by you to him from 
Ceylon by money-order*.” 

tJr’ 0 th2 C, ,^ are i"r nr '"' ,m ,Ws statement, namely 
defendant was sending money to 

Vy( i* n irom Covlon and mat on 1-9-1108 
Iv 5? 8 ^ alaI ? ce Rs. 343/- due from Krish¬ 
nan \ ydian to the lst defendant if this state- ' 
ment Is true there is every reason to believe that 
it is after setting off the amount due to Vvdian 

i m . d !i r f EX j A that R<; 343 was found due to the 
1st defendant from Krishnan Vvdian. It is diffi¬ 
cult to believe that it was without taking Into 
account the money due to Krishnan Vvdian under 
Fx 4 ’hat It was stated In Ex Ill that the balance 
amount due to the lst defendant from Krishnan 
Vydian was Rs. 343/-. There Is no reason to be¬ 
lieve that this statement Is not true In view of the 
fact that Ex. Ill was written In 'he handwriting 
of Krishnan Vydlan’s son-in-law and St KriS? 
nan Vydian himself Is an attestor to “he document 
It is also significant that this statement Ls Imsertjd 
hi the document at the end af'er all the Terms 
have_been mentioned. It would seem that the 

ted.-Edj° ri£mal WaS ,Q MQjayala “. which is omit- 
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sentence was inserted at the instance of Krishnan 
Vydian for the purpose of making it clear that 
there was no further amount belonging to the 1 st 
defendant in the hands of Krishnan Vydian. In 
the light of the statement in Ex. Ill, it’is difficult 
to believe that the amount due to Krishnan 
Vydian under Ex. A was not taken by him from 
the amounts sent to him by the 1st defendant. 


It is argued by the respondents’ learned Ad¬ 
vocate that if as a matter of fact the liability 
under Ex. A has been discharge there was no 
reason why Ex. A should not have been returned to 
the 1st defendant. The 1st defendant's explana¬ 
tion is that Krishnan Vydian told him that the 
promissory note was missing. Ex. 11 is a letter 
which according to the defendants was sent bv 
Krishnan Vydian to the 1st defendant on 3-3-1108. 
It is stated in Ex. 11, that the amount under Ex. A 
has been taken out of the money sent by the 1st 
defendant to Vydian from Ceylon, that the promis¬ 
sory note was missing and that if it would be 
found out it would be sent to the 1 st defendant. 
It is true that Ex. 11 was filed in Court only on 
4-10-1116. It is also true that in Ex. C reply notice 
sent by the 1st defendant on 9-12-1110 there is no 
reference to Ex. 11. It is. therefore, argued for 
the respondents that Ex. ll was fabricated for 
the purpose of this case. The defendants’ case is 
that Ex. 11 is written in the handwriting of Krish¬ 
na n Vydian. Exs. 111. V and J which are regis¬ 
tered documents contain the signature of Krislman 
Vydian. In Ex. V. Krishnan Vydian has written 
his full name in his own hand. There is txose 
resemblance between the signature in Ex. 11 and 
that in Exs. Ill, V and J. Krishnan Vydian's 
signature is one that cannot be easily imitated. 
More than that, there Is striking resemblance be¬ 
tween the handwriting in Ex. 11 and that in Ex. V. 
Ex. 11 appears to have been written in a free hand. 
A comparison of each letter in Ex. 11 with the 
corresponding letter in Ex. V both with regard to 
the formation and shape shows that both are 
written in the same handwriting. It may be that 
the 1 st defendant was not aware of the existence 
of Ex. 11 letter when he sc-- Ex. C reply notice 
and that Ex. 11 was discovered only afterwards. 
In any case this fact alone cannot detract from 
the effect produced by the striking resemblance 
between the handwriting in Ex. 11 and that in 
Ex. V. Krishnan Vydian’s handwriting as seen 
from Ex. V has a peculiarity of its own and .t is 
not easy to imitate the same. We, therefore, agree 
witlh thy trial Coiirc in its view that Ex. 11 is 


genuine. 

(4) it is to be noted that Krishnan Vydian aid 
not make any demand for the amount under Lx. A. 
He died only in Mithunam 1110. The suit was 
filed only on 21-12-1113. It is also significant that 
case of the two major daughters of Krishnan 
Vydian refused to join as plaintiff in the case. S-ie 
was. therefore, impleaded as 3rd defendant. 

(5) in the light of these circumstances we an> 
inclined to accept the defendants evidence mat¬ 
ing to the plea of discharge. D.W. 1 who is an 
attestor to Ex. ill swears that ft was^alter fmM 
settlement of accounts beween Kr.shnan \ jdian 
and the 1st defendant that the balance of FU. 343/ 
was struck on the date of Exlll-Tnest defen 
fl int i d W 2 also swears to this. D.W. s ami 
DW f prove Ex 11. The evidence of these wit- 
n^ses 4 taken Song with the circumstances men- 
tioned above proves that the \ iabi ^ ^ e \ h E . X ' 1 ^ t 
has been discharged out of the 

defendant had sent to Krishnan Vydian 
ion and that Ex. 11 letter was sent by KrWinan 
Vydian to the 1st defendant admitting that ti e 
liability had been so discharged. The lower appel¬ 


late Court has not given due weight to the cir¬ 
cumstances mentioned above. We do not rgree 
with the view of the learned Judge that there is 
no resemblance between the handwriting in Ex. 11 
and that in Ex. V. 


The learned Judge has not also correctly appre¬ 
ciated the effect of the statement in Ex. ill that 
on the date of that document as balance amount of 
Rs. 343/- was due to the 1st defendant from Krish- 
nan Vydian. It has also to be observed that so 
long it is admitted that the 1 st defendant had 
sent to Krishnan Vydian an amount much larger 
than the one covered by Ex. A it is for the plain¬ 
tiffs to prove that the amount due under Ex. A 
has not been taken from the amount so sent. 
The plaintiffs have not discharged this burden. In j 
the circumstances, the mere fact that Ex. A Is 
lound to be in the possession of the plaintiffs is* 
not sufficient for holding that the liability under 
it has noo been discharged. We, therefore, hold 
that the plea of discharge is true. 


(6) Another question for decision is whether in 
view of the fact that the original decree in the case 
was set aside only as against the 2nd defendant this 
Court, is competent to dismiss the suit es 
against The 1st defendant also. We are of opinion 
that Order 41. Rule 33, C. P. C., empowers us to 
dismiss thy suit as against 1 st defendant also al¬ 
though the decree against him was not set aside 
by the trial Court when the suit was restored to file 
on the application of the 2 nd defendant even 
though he Ls not a party to this second aopeal. 
Order 41, Rule 33, empowers the appellate Court 
to pass any decree and make any order which 
ought to have been passed or made and to p^ss 
or make such further or other decree or order as 
the case may require, and this power may be exer¬ 
cised by thy Court notwithstanding that the appeal 
is as to part only of the decree and may be exer¬ 
cised in favour of all or any of the respondents or 
parties, although such respondents or parties may 
not have filed any appeal or objection. We think 
that this is a fit case in which we should exercise 
this power. 


Reference may be made in this connection to a 
cision of the Madras High Court reported in 
KIRUMALA v. ATHIMOOLA’, 65 Mad L J 15. 
iat was a case in which A obtained an ex parte 
cree against B and C. B applied to set aside the 
parte decree and it was set aside as against 
th B and C. In Revision filed by the plaimiff 
e High Court confirmed the order as to B but 
versed the order setting aside the ex parte de- 
?e against C. When the suit against B was tried 
was - found that the document on which the suit 
is filed was not genuine. In appeal the H gn 
>urt dismissed the suit not only against B but 
=0 against C although C was not a party to the 

peal. 

In 'KRISHNASAMI NAIK v. AIYAPPA NAIK'. 
;r <2. 1915 Mad 227, a suit was decreed ^^st 
e of the defendants ex parte and against.th 
her defendants after contest One of the dejen 

jits that contested appealed a " d ,“'E"n s 
mrt dismissed the suit agaInstall defenci. n 

eluding the one against whom the decree w 
isscd ex parte. In second BPP«aJhe Hgh I 
■Id that it was a proper exercise of tnei i 
nferred on the appellate Court by Order 4 , 

The reason of the rule is that wh n which j 

■IM 
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not think it proper to allow the decree against the 
1st defendant to stand. 

(7) We, therefore, set aside the decree of the 
lower appellate Court and restore that of the trial 
Court and dismiss-the suit with costs in all the 
Courts. 

(8) The second appeal is thus allowed with costs. 

V.B.B. Appeal allou ed. 
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KUNHI RAMAN, C. J. 

AND SUBRAMANIA IYER, J. 

Nesamani, Appellant v. Varghese, Respon¬ 
dent. 

Civil Wise. Appeal No. 209 of 1950, D/- 
22-11-1950. 

(a) Constitution of India, Art. 385 — Legis¬ 
lature functioning when constitution came into 
force — President also continues to be presi¬ 
dent. 

The clause in Article 385 that the body func¬ 
tioning immediately before the constitution as 
the Legislature shall exercise the powers and 
perform the duties conferred by the new Con¬ 
stitution would give a continuity of existence as 
a temporary measure to the Speaker as well espe¬ 
cially when none of the circumstances in which 
his right to continue as such can be terminated 
viz., resignation, vote of no confidence or his 
ceasing to be a member of the legislature, have 
happened. (Para 8) 

(b) Interpretation of statutes — Construction 
should be most agreeable to justice and reason. 

‘5 e fundamental principles of inter¬ 
pretation of statutes is that the construction 
most agreeable to justice and reason should 
be adopted and the presumption is against the 
intention of the statute being to cause in¬ 
justice or to result in absurdity. When there 
' j a , st ?tute wMch is likely to encroach on vest- 
? "1 Provision must be strictly con- 

10 H I C 3G7; (1933) 1 K B 688; 
(1884) 12 Q B D 224; (1935) 2 KB 257, Rel. on. 

— ( CrounH Slitl i ti0n i 0f India ~ Interpretation 
be peculated. 1 ~ In,OT,io " sh °“ M 

? str . e “ cannot be laid in constru- 
n/.nV ‘ ,Cl S 0f i he Cons titution on grounds 

lead to 3d0Pt that as the bas is mS 

SarSTU? ArUc,K *• *5 K 

/j\ 9) 

(a) Constitution of India. Art 2 \ 9 ( 9 \ _ Tn 

rlsdiction of Court of law to^'interfere wUh 
functions of officers of legislature th 

toTArZl &TT3JMS 

gislature of the powers vested in him but is 
concerned with the interpretation of “’relevent 
P™7 s, ? n law which is alleged to affect Ms 
legal right to continue in office, a Court of law 
does have jurisdiction to deal with the matter. 

T - Paikadai, for Appellant; T. N^Subra- 
mania Iyer, Advocate-General, for Respondent. 


Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 
(1943) 2 DLR (Canada) 544 (Pr 10V 

(1863) 10 H L C 367: (32 L J Ch 585) (Pr 9) 

(1933) IK B 688: (102 L J K B 91) (P r 9) 

(1935) 2 K B 257: (104 L J K B 455) Pr 9 
(1834) 12 Q B D 224: (53 L J Q B 165) (Pr 9 
(1884) 12 Q B D 271: (53 LJQB 209) 

KUNHI RAMAN, C. J.: This is an appeal from 
Uie decision of Mr. Justice Govinda Pillai in O. P. 
No. 11 of 19c0. The learned Judge dismissed the 
petition and the petitioner has, therefore, come up 
m appeal before this Court. 

(2i The question raised in the original petition 
related to the construction of Article 385 of the 
Constitution of India with reference to the position 
of the Speaker of the Legislative Assembly of this 
State. The Speaker is the sole respondent in this 
appeal. He is represented by the learned Advocate- 
General. 

(3) The prayer in the original petition was for 
the issue of a writ in the nature of a quo warranto 
ending upon the respondent to show cause under 
what ngnt or authority he Is holding office and 
exercising the powers of the Speaker of Legis¬ 
lative Assembly of the State. The contention 
urged on behalf of the appellant is that the office 
oi the speaker became vacant when the new 
Constitution of India came into force and that it 
shou d have been filled by a fresh election. The 
appellant has raised this question in the Legisla¬ 
tive Assembly when it met under the new Consti¬ 
tution, but his objection was overruled bv the 
respondent Speaker who held that a fresh election 
was not necessary. Having failed to 0 ain his 
point, he is seeking legal redress by invoking the 
powers vested in the High Court to issue writs. 

<4) To appreciate the contentions of the parties 
it is necessary to set forth briefly how the Legis¬ 
lative Assembly of this State was formed before the 
new Constitution of India camo into being and 
now the respondent became the Speaker of that 
S^ggr- the Covenant enteS into on 

ImH b >' the Rulers of Travanccre 

and Cochin with the Government of India the 

AsSe f m .V ?y of this stat€ was constituted, 
ihe membere of the Assembly having been elected 
by the constituencies in the State. Tire respon¬ 
dent was one of the members so elected. He P was 
subsequently duly elected as the Speaker of the 
Legislative Assembly and as such he was exercis- 
h t ! h ** )w . e , rs and discharging the duties of that 

%) pit n iv e T ne f W fh° nStitUti0n came lnt0 bpin E- 

XXI of the new Constitution contains 

?! r ^,^ temp0r£U ' y and transitional provisions. A 

nS^S2it A H emb ^J ia * bc elected " nder the 

now Constitution. The date for that election had 
not yet been fixed, and therefore, provision had to 
be made for the functioning of a Legislative 

ThUo? 5 * t ) un ? g * h . e P° riod 0{ the interregnum. 
This State is placed in the category, part B in the 

1st schedule to the Constitution. For the sake of 
brevity and convenience, it will be referred to In 
this Judgment as one of the Class B states in 
contra-distinction to the Cla^s A States T in 
stance like Madras and Bombay, which are Maced 
in that category in the Schedule. The latterCtaS 
will be referred to hereinafter as Class A States 

(6) The Articles in the new Constitution 
provide for provisional legislatures functioning^ 

LV It flS U S S £c? ,>Ten,ent Article m 
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perrorm the duties conferred by the new CoilsU- 
'uuon would give a continuity ol existence as a 
temporary measure to the Speaker as well, ex- 
peciaiiv in view of the fact that the circum- 
suintes in which his right to continue as such can 


"Until the House or Houses oi the Legislature of 
a State specified in Part B oi the first Schedule 
has or have been auiy constituted ana summoned 
to riiCct for me hist se^s*on uuaer the provisions 
of this Constitution, the bouy or an.homy func¬ 
tioning immediately beiore the commencement of 
this Constitution as the Legislature o. the 
corresponding Indian State shall exercise the 
powers and periorm the duties conferred by the 
provisions o* this Constitution on the Hou c c or 
Houses of the Legislature of the State so speci¬ 
fied." 

The appellant’s case is based on the fact Hot 
there is no express reference made to the Speaker 
of the Legislature in this Article. Provision is 
made for “the body" or "the authority" functioning 
as the Legislature in Class B States continuing to 
do so provisionally under the new Constitu.ion. In 
this State, since there wa$ already a Legislative 
Assembly we are concerned only with the part of 
the Article dealing with the body which functioned 
as Legislature of the State. The object of Art. 385 
Is inter alia to provide for the continuance of the 
body as a temporary measure, oeioie the election of 
a legislature under the new Constitution. This 
body is au'horised to exercise the powers and p r- 
form the duties conferred by the new Constitution 
on the House or Houses of Legislature of tiie S’ate. 

(7) The Legislative Assembly of this State which, 
as already mentioned, was constituted under 'he 
Covenant,’thus continues to function under Article 
385. But what is contended on behalf of 
appellant is that the continuance of the Legisla¬ 
tive Assembly under the new Constitir.ion aoe* not 
automatically entitle the Speaker who was e.ectcd 
by the Assembly constituted under the Covenant 
to continue in office after the new Constitution 
came into being, because the Article does no- con¬ 
tain any such express provision The argument s 
sought to be implemented by referring to the P' o v i - 
slons of Art. 382 of the Constitution *hich deals 
with the Legislatures in Class A States. Tne fust 
Clause of that Article is almost similar in wording 
to Article 385. In Clause (3> of that Article there 
Is express provision made for the Speaker of the 
Legislative Assembly of a province to be the 
iS^ker of such Leg 1 slative Assembly while it 
functions under Clause (It It is contended on 
behalf of the appellant that the omiss>ion -of a 
similar provision in Art. 335 in the case of t 
Legislative Assemblies in Class B States 
fleant. Such omission according to the appellants 
learned Counsel, indicates that the intention o* he 
framers of the Constitution was to prolong the hie 
ofTh' earlier Legislative Assembly of a Class B 
EL « but not to extend the term of the Speaker 
thereof elected under the earl ie rCon v t i u ' 
question for determination is whether this conten 

Ordl n »nces S 3 ? „d . of 1J2J 

SI member homing th-^office of Speaker 

*si ffsfcSsr &?J£SSZ'«* ««>*. 

g! ? t jj Removed for want of confidence by a 
resolution o'? the Assembly by a «"»*"* of aU 

the then members. There are similar pron mas 

In Article 179. According to Ariele 385 the bony 

which functioned immediately be. T , , at ive 
mencEment of the Constitution was the begWatlve 

g *'--rr.bly with the respondent as he Speaker he 

g also a member of the the 

natural meaning that can be a»tnbuted to the 
s© that this body shall exercise the powers an 


........ ... ......... ...o i cuinmui .to ciiu 

be terminated are clearly specified in the old 
Ordinance and none of those coniingencies have 
admittedly happened. No doubt, the Ordinance is 
transitory, its operation being for a temporary 
period. But we are here concerned with the con¬ 
struction of Article 385 of the new Constitution. 
Since this Article authorises the Legislative As¬ 
sembly constituted under the Ordinance to con¬ 
tinue to exist and to function by exercising the 
powers and perfornvng the duties mentioned in 
the Constitution the fact that the Ordinance re¬ 
mained ui force only for a temporary period can¬ 
not aSect the legal position. 

iO» One of the fundamental principles of inter¬ 
pretation of statutes is that the construction most 
agreeable lo justice and reason should be adopted 
and the presumption is against tile intention ol 
the statute being to cause injustice or to result in 
absurdity. When there is a statute which is likely 
to encroach on vested rights, it is a well-known 
ruie that the provision must be strictly const rued. I 
This is mentioned in Maxwell's Interpretation of 
Stafutes. 9th Edn. Pa g* 289. Section 2: 

"Statutes which encroacn on the rights of the 
subject whether as regards person or property, 
are similarly subject to strict construction. It L 
a recognised rule that they should be interpreted, 
if possible, so as to respect such rights/* 

See WALSH v. SECRETARY OF STATE FOR 
INDIA’, (18531 10 H L C 367 at p. 386 Lord 
bun-. ’MARSHALL v. BLAcK', POOL CORPORA¬ 
TION’, (1933>. 1 K 3 688; Bowen, L.J.. HOUGH 
V WINDUS'. 0884' 12 Q B D 224- ’DRUCE & Ca 
v. BEAUMONT PROPERTY TRUST’, (193o> 2 KB 
257, at p. 264. 

If the construction suggested on behalf of the 
appellant is adopted, the result will be that the 
Speaker, the termination of wha=e office could take 
place only if one of three contingencies happened 
which are not proved to have happened n thi. 
case, would be deprived of his office and that is a 
construction which would be repugnant to the 
principle adverted to above. If there are express 
words used in the provision relied upon by the 
appellant’s learned Counsel the P°* Uon \ e 
different. But here he is asking the Court to 
draw an inference adverse to the Speaker by lm- 
nlication. Too great a stress cannot be laid in con 
rtruingV Article of the Constitution on.ground, 
of analogy. To adopt that as the basis may 1 < 

to absurd consequences. ^ or h J“ t ?? c Jj c lt 1 ^ondel!t 
equal force be argued on behalf of the .If:^ rovt «*> 
that there is an express provision in the piwg 
to Art 382 which requires that in a n e wl> 

ftncuSS under U,e new ConstJtuUon It rhaU e« 

itc snooker In construing these Arn vv; f 

ZfTSi court 2 not'to “ 

Intention of the Legislature, but -phis Is 

|^^TltS5dS Interpretation of 

S - W The"nd P Xng principle 

btss s-s.'ffsvaft » s - 
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pedient. The words cannot be construed con¬ 
trary to their meaning as embracing or excluding 
cases merely because no good reason appears 
why they should be excluded or embraced. How¬ 
ever unjust, arbitrary or Inconvenient the mean¬ 
ing conveyed may be, it must receive its full 
effect. When once the meaning is plain it is not 
the province of a Court to scan its wisdom or its 
policy. Its duty is not to make the law reason¬ 
able, but to expound it as it stands according to 
the real sense of words.” 

In our judgment, by reason of the provision for 
the continuity of the existence of the State Legis¬ 
lative Assembly the Speaker who is an essential 
part of the Assembly is also intended to continue 
in office, in the absence of express words to the 
contrary. 

(10) The learned Advocate-General raised an in¬ 
teresting contention to the effect that a Court of 
law has no jurisdiction to deal wi h the question 
raised in this appeal, because it is contrary to the 
provision of Art. 212, Clause (2« of the Constitution 
of India. Learned Counsel also referred to the 
passage in May’s Parliamentary Practice relating 
to the jurisdiction of Courts and quoted as autho¬ 
rities in support of his proposition ‘BRADLAUGH 
V. GOSSETT. (1684» 12 Q B D 271; ’DICEVS Law 
of the Constitution 1950. pages 68. 70 and 81; (1913* 
2 DLR (Canada) 544 and certain olher cases. Wo 
entertain no doubt that when the matter in con¬ 
troversy has nothing to do with the exercise by 
an officer of the legislature like the respondent of 
the powers vested in him, but is concerned with 
the interpretation or a relevant provision of law 
which is alleged to affect his legal right to con¬ 
tinue in office, a Court of law does have jurisdic¬ 
tion to deal with the matter, it is unnecessary to 
dilate on this question in the view we have taken 
of the merits of the present appeal. 

(11) The appeal must in the circumstances be 
dismissed with costs. Advocates* fee Rs. 150/-. 

(12) The appellant’s learned Counsel at this 
stage asks for a certificate under Art. 132 (1) of 
the Constitution of India according to which an 
appeal shall lie to the Supreme Court from any 
Judgment .decree or final order of a High Court in 
the territory of India whether in a civil, criminal 
or other proceeding, If the High Court certifies that 
the case involves a substantial question of law ns 
to the interpretatiori of this Constitution. We re¬ 
gret we are not satisfied that in this case there is 
any substantial question of law within the mean- 

J 1 s ^4 therefore we decline to 

grant the certificate. 

R G D ■ Appeal dismissed. 
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JOSEPH VITHAYATHIL J. 

Coumer-Pethfoner! >e,iti0ner V ' Na * 

Criminal M. P. No. 396 of 1951. D/- 26-6-1951 

Criminal P. C. (1898). Ss. 145 and 344 - 
Proceedings under S. 145 - Stay of pending 

| V 143) SUU ~~ (Travancore Criminal ? P. C. 

Where after a civil suit Is filed the plaintiff 

undeT <| h l4? r ♦h ,nal C ° nrt to Start 

under S. 145 the proper course to adopt would 

|° ra ° v ? the Court Itself for appro- 

Priate relief even If the disturbance of po4a-i 

ston of property occurred after the filing of thel 

“ k therefore proper In such a case to| 

swy the criminal proceedings till the disposal I 


OUll. •U'to A MJ lb 11**/ I'JCi iviac I 

778; AIK (18) 1931 Pat 411, Disting. (Para 1) | 

Anno: Criminal P. C., S. 344 N. 11. 

K. K. Mathew, for Petitioner; P. Narayana 
Pillai, lor Counter-Petitioner. 

Cases referred to: 

(’27) AIR (14) 1927 Mad 778: (28 Cri L J 812) 

(Pr 1' 

C31) AIR (18) 1931 Pat 411: (33 Cri L J 147) 

(’45) 1945 TLR 773 (Pr {> 

ORDER.: The petitioner is the counter-peti¬ 
tioner in M. C. No. 23 of 1124 on the file of the 
First Class Magistrate's Court. Thodupuzha The s 
petmion is for stay of trial of that case till the / 
disposal of O. S. No. 230 of 1124 of Thodupuzha 
Muasiffs Court. That is a suit hied by the peti¬ 
tioner in M. C. No. 23 of 1124 for specific per¬ 
formance of a contract of sale alleging that he is 
m possession of the property as per the contract 
oi saie. The petitioner here who is the defendant 
in that case contends that he is in possession of 
the property us per sa.e in Ins favour from the 
original owner. One of the questions to be de¬ 
cided in that case is as to who is in possession Of 
the property. It is after the filing of that suit 
that the plaintiff moved the Magistrate's Court for 
taking action under Section 143 of the Travancore 
Criminal Procedure Code. That Court started pro¬ 
ceedings under that section and attached the pro¬ 
perty. 

The question as to who is in possession of the 
property wiU have to be finally decided by the 
Civil Court. When the Civil Court was already 
seized of the matter there was no necessity for 
the plaintiff to move the Criminal Court for 
starting proceedings under Section 143 of the 
Travancore Criminal Procedure Code. The plain¬ 
tiff could have moved the Civil Court itself to 
appoint a Receiver for the property and thus avoid 
any likelihood of a breach of the peace relating 
to the possession of the property. I t is unneces¬ 
sary to have the separate enquiries relating to the 
possession of the property. 

It was contended for the counter-petitioner that 
the fifing of a civil suit relating to the posses¬ 
sion of the property is no reason for staying pro¬ 
ceedings under Section 143 of the Criminal Proce¬ 
dure Code and reliance was placed on the inline 
reported in "THOMAS v. CHELLIAH NADAR? 
1945 TLR 773; 'C. RAMIAH v. N RAMTAH AT” 

da 3d 778 and ‘WGANNATH ACHARY4 v 
RAJAGOPALACHART, AIR (18. 1931 pa t 411. 
TTiese were cases in which the Civil Suit was filed 
afto- proceedings were started i n the Criminal 

*? l . h1s cnse ' st is af,{,r the civil suit 
was filed that the plaintiffs moved the criminal 
Court to start proceedings under Section 143. 1 
trunk that In such a case the proper course to 
adopt would be (o move the civil Court itseir foi 
appropriate relief even If the disturbance of posses¬ 
sion of property occurred after the filing of the 
civil suit. 

I. therefore think that It Is proper that the pro¬ 
ceedings In the criminal Court are stayed till the 
disposal of the civil suit. It Is, therefore ordered 
that the proceedings In M. C. No. 23 of’ 1124 on 
the file of the First Class Magistrate's Court 
Thodupuzha, be stayed till the disposal of O s’ 

No. 230 of 1124 of the Thodupuzha MumU& Court 
The Receiver appointed lu M. C. No. 23 of 
will, however, continue to be In possession of the 
till the disposal of the d^i^or nSl 
otherwise ordered by the olvll Court. 
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(2) Criminal Miscellaneous Petition No. 306 of 
1951, is thus allowed. 

V.R.B. Petition allowed. 


A. I R. 1952 Travancore-Cochin 2C8 
KOSHI AND GOVINDA PILLAI. JJ. 

Sivasankaran, Appellant v. State. 

A. S. No. 319 of 1125, D/- 30-7-1951. 

(a) Civil P. C. (1908), O. 21, R. 94 — What 
passes at Court sale — Sale operating to con¬ 
vey judgment-debtor’s share — Whole pro¬ 
perty delivered — Redelivery of property. 

Where a property sold in execution and pur- 
hased by and delivered to the decree-holder 
was held by the judgment-debtor and the objec¬ 
tor to the sale as tenants-in-common and it was 
found that the sale operated to convey only 
’lie share of the judgment-debtor to the decree- 
holder. 

Held that the property ought to be re-deliver¬ 
ed to the objector who was entitled to remain 
in possession of the entire property until the 
decree-holder obtained his share from him by 
seeking partitiou by metes and bounds. Case 
law discussed. (Para 8) 

Anno: C. P. C., O. 21, R. 94 N. 8. 

(b) Limitation Act (1908), Art. 144 — Co¬ 

owners—Possession of one co-owner is posses¬ 
sion of all so far as stranger is concerned. 8 
Coch L R 273, Rel. on. (Para 7) 

Anno: Limitation Act, Arts. 142 and 144 
N. 35. 

P. Narayana Pillai. for Appellant; Rl. N. Para- 
meswaran Pillai, Government Pleader, for the 
State. 


Cases referred to: „ , . .. 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 
(’77-78) 3 Cal 198: (4 Ind App 247 P C) ^ 

(’84) 10 Cal 626: (11 Ind App 26 P C)^ ^ g) 

(’96) 23 Cal 670: (23 Ind App 37 P C) g) 

(’74) 11 Bom H C R 76 (Pr 5) 

ff}{ 39 ^ CL 23: (AIR 1916 Bom ijo) 

(’06) 29 Mad 294 <P r *{ 

8 Coch L R 273 < Prs 5 6 7 

23 Coch L R 309 

7 Trav L R (App) 50 ( Pr 3 > 

KOSHI J.: Defendant 6 in O. S. No. 24 of 1103 

SSSI 

decision of the trial Court, the State took out e*^ 
cution against her and brought tosale tnet P 

and also obtained delivery. At that stage e P- 
pellant intervened with his objection that -he P 


perty belonged to a ‘sub-tarwad’ composed of his 
mother and her four children, defendants 6 to 9, 
that the mother by herself had no saleable interest 
in the property and that the Court sale conveyed 
no title to the State, the auction purchaser. The 
objection petition also set out that as the senior 
male member of the 'sub-tarwad* the appellant 
was in possession of the property and that no deli¬ 
very was actually effected in favour of the State. 
Alternatively it was claimed that in case the Court 
found that possession had passed to the State the 
property should be redelivered to the appellant. 

(2) Admittedly, the property was bequeathed to 
the plaintiff in the suit and her children under 
a Will. The parties being Christians the lower 
Court rightly repelled the case that the legatees 
under the Will constituted a 'sub-tarwad*. The 
Court further found that under the terms of the 
concerned Will the plaintiff was only enitled to a 
1/5 share of the property and that the sale certi¬ 
ficate conveyed to the State the plaintiff's 1/5 share 
alone. Possession was found to have passed to the 
State of the entire property, but no redelivery as 
asked for by the appellant was granted. Instead 
the Court in the concluding paragraph of its order 
said: 


“In the circumstances I order that 4/5 of the 
decree schedule item 1 should be re-delivered to 
the petitioner on his applying for a commission 
to effect the division and after the division is 
made by the Court on receipt of the commis- 
sioner’s'report. If he does not apply for a com¬ 
mission in two weeks Sirkar may apply for com¬ 
mission to effect the division and to give posses¬ 
sion to them of the 1/5 share of the property." 

In the Court below, the position taken up by the 
State was that the Court auction sale operated to 
convey the entire interest in the property to the 
State. No attempt was however made before this 
Court by any cross appeal or memo of objections 
to reagitate ’ that question. In other words the 
State submitted to the lower Court’s decision that 
by the Court sale it became entitled only to a 1/5 
share of the property. The appellant’s learned 
counsel made a faint attempt to show that the 
plaintiff in the suit and her children constituted a 
•sub-tarwad’. As indicated earlier that case has no 
legs to stand upon. The more serious arguments 
raised in the appeal were that on the finding that 
the Court sale operated to convey only the mother s 
undivided 1/5 share in the property to the State 
the lower Court went wrong in refusing to redeliver 
the property to the appellant and that the Courts 
direction to effect a division in the present pro¬ 
ceeding went beyond its powers. 


3) In our opinion, the appellant’s learned counsel 

plainly right in both these r c t °^ " -RAMAN 
e ago as 1888 in the case reported as R£MAN 
DMANABHA V. MADHAVAN RAMA IYER . 7 
r *np 50 a Division Bench of the Travancore 

;h Court had pointed out that ln f^^chaser 
iilar to the present the Court auction Purchaser 
mot be given actual possession pursuant to Ms 
"certificate and that his remedy was.to obtata 
session of his share after effecting a division of 
property by metes and bounds. ID that ‘ 

sale was with respect to an /"?‘'S rt h a d 
ire in joint family property .and the Court had 

$£«£*!*£ of effwrtng delivery pursuant 
the sa’e certificate. Unlike here it was only ™e 

» s?’'d."S c r tee ffSSS,TSff£ 

SdTha'/tli? order 0 ^* h ^J„ J a|' a ppen“nt 
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The operative portion of the order of the High 
Court in that case reads: 

“In a case of this kind possession ought to be given 
under S. 242, Civil Procedure Regulation by a pro¬ 
clamation leaving the joint tenants to effect a 
partition of the property by metes and bounds.” 
The view the learned Judge took has ample support 
in the decisions of the Privy Council and of the 
older High Courts in India. 

(4) In 'DEENDYAL v. JUGDEEP NARAIN 
SINGH’, 3 Cal 198, the Privy Council said that the 
purchaser at a Court sale of the right, title and 
interest of one co-sharer acquires merely the right 
to compel a partition as against the other co¬ 
sharers which the judgment-debtor possessed, six 
years later their Lordships reiterated this position 
in ‘HARDI NARAIN SHAU V. RUDER PERKASH 
MISSORV 10 Cal 626 (P C). What was held there 
was that by the sale in that case not the father's 
share, but the interest which he had, namely, the 
right which he would have had to a partition and 
to what would have come to him passed to the pur¬ 
chaser. 


In ‘BALAJI ANANT v. GANESH JANARDAN’, 
5 Bom 499, the Bombay High Court took a similar 
view. In that case it was pointed out that the pur¬ 
chaser’s remedy was by a suit for partition and that 
he ciuld not claim to be put in joint possession with 
the other members of his judgmentrdebtor s undivid¬ 
ed Hindu fa mily, of the family properly. In *YELU- 
MALAI CHETTI v. SRINIVASSA CHETCT 29 
Mad 294, the Madras High Court also exoressed a 
similar view of the purchaser’s right ‘and also 
pointed out that the Court cannot on a mere ap¬ 
plication for execution by such purchaser enforce 
his right by an order for partition. 

(5) These are no doubt cases relating to the pur- 
chase of the rights of an undivided member of a 
Hindu joint, family. The learned Government 
Pleader sUUjd in his argument that in the case in 
nand the parties were tenants-in-common and the 
nale of the above decisions cannot be applied to 
, e present case. The same argument was raised 
in other cases and we shaU first refer to the words 
.Y?™?, 15 . J- (a s he then was) employed to repel it in 
MARIAM V. PONNU NAYANAN PILLAP 8 Coch 
LR 273. After referring to the Privy Council deci¬ 
le .. ,HARDI NARAI N V. RUDER PERKASH - , 
10 Cal 626 and to a decision of the Bombay High 

JudSe «ild • h WC ShaU presently refer > the learned 

•For the counter-petitioners it is urged that the 
cases above cited were cases of joint Hindu 

t n< ? that the law 13 difrerent In the case 
of tenants-in-common. We are not aware that 
there is any distinction in respect of the right 

In-common" between a ^ olnl tenan t and tenants- 

The learned Judge then proceeded to quote from 

^ ,?.°, n l bay declsion he cites in his judgment 
viz.. NARO GOPAL v. PARAGOWDA BASAGOW- 
DA’ 39 Ind Cas 23 (Bom) a decision by lfr S 
Scott, C. J. and Mr. Justice Heaton. There the 
transfer of the undivided interest of a member of 
a joint Hindu family was effected at a private sale 
^e question for decision was what th?auS 
were, it was held that he oulv^couh- 
^partition and not to possession before 

H ar * i- on 'r, b * s J ud B7nent the learned Chief Jus 
tlce Sir Basil Scott Kt„ observed Jus ' 

"that an alienation by a joint tenant effects a 
severance as a result of which the alienee before 
division by metes and bounds becomes a tenant- 

,j °GESWAR NARAIN DEO v 
RAM CHANDRA DUTT\ 23 Cal 670 (P. C) and 

V ?.? ARAMA V ‘ RANU PANDujl’, II 
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It Is the sentence above quoted occurring at page 
25 of the report in - 39 Ind Cas 23 (Bonn that Varu- 
gis J. extracted in his judgment in '8 Coch. LR 
273'. That one sentence effectively disposes of the 
argument that the law on the point is different for 
joint tenants and tenants-in-common. The alienee 
of the right, title and interest of a joint tenant is 
only a co-tenant with the other joint tenants of the 
alienor's family. 

(6) In the case last mentioned '8 Coch L R 273' 
it was the undivided interest of a member of a 
Christian family that was sold in Court auction. 
The property belonged to the members of that 
family in co-ownership and what was held was 
that the auction purchaser of the undivided in¬ 
terest- should seek his remedy in a suit for parti¬ 
tion. The lower Court had sard that the only 
remedy of the co-owner who objected to the auc¬ 
tion-purchaser being given possession was to re¬ 
cover joint possession and added that whichever 
party may feel inconvenienced by such joint posses¬ 
sion may sue for partition and determine the joint 
possession. That view was held to be wrong. The 
decision in '8 Coch L R 273 - was followed in 'ME- 
ENKA v. ANNA - , 23 Coch L R 309. There also the 
original owners were Christians and they were co¬ 
owners with respect to the property in dispute. 

(7) A further point raised by the learned Gov¬ 
ernment Pleader was that on the date delivery was 
effected in favour of the State, the plaintiff, to 
realise whose dues to the State by way of Court- 
fees the sale was held, was in actual possession of 
the property and that therefore the State was en¬ 
titled to remain in possession until the appellant 
or other co-ovraers obtained their respective shares 
in partition. The question as to whether the mother 
or her eldest son, the appellant, was in actual 
possess’on was one of the points In dispute before 
tiie learned Judge in the Court below and the learn¬ 
ed Judge did not think it necessary to record a 
finding with respect to it. Further, as pointed out 
m 8 Coch L R 273’ the possession of one co-owner 
is possession of all so far as the stranger is con¬ 
cerned. 

(8> In view of the long current of decisions refer¬ 
red to above we have no hesitation to hold that 
the lower Court’s order cannot be sustained and 
we accordingly set it aside. The property will be re¬ 
delivered to the appellant and he will be entitled to 
remain in possession of the entire property until 
the State or other co-owners obtain their respec¬ 
tive shares from him by seeking partition by metes 
and bounds. 


(9) Regard being had to the law as laid down In 
the cases referred to in this judgment and the mis¬ 
chievous results what Is known as 'Oodukur 1 pos¬ 
session ordinarily leads to, we cannot accede to the 
learned Government Pleader's suggestion to leave 
Ihe parties in 'Oodukur' possession of the property. 
We are free to confess we are no admirers of that 
form of Joint holding of lands and do not desire 
to bring such holdings into existence as a result of 
our decisions. Further to do so here would be to 
run counter to what we ourselves have said as to 
the rights of, and remedies open to a Court auc¬ 
tion purchaser of an undivided share in common 
properties whether the properties happened to be 
held by the original owners as Joint tenants or ten- 


(10) The lower Court will pass appropriate orders 
regarding the profits collected by the receiver and 
the profits for the period between the date of deli¬ 
very to the State and the date on which the recei- 

IZ ,he propert y In the light ol 

our decision in this appeal. 
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State y. Kunjan Pillai (FB) 


A. LB. 


(11) The appellant will receive his costs here and 
In the Court below from the State. 

VJR.B. Order set aside. 
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(FULL BENCH) 

Kosbi, C. J., Govinda Pillai and 

JoSEl’H VlTBAYATHIL JJ. 

State v. Kunjan Pillai Aiyappan Pillai, Coun¬ 
ter-Petitioner. 

Criminal M. P. No. 240/1124 (T) in Ref. Trial 
No. 20 of 1123 and Criminal Appeal No. 136 of 
1123. D/- 18-3-1952. 

t * Criminal P. C. (1898), Ss. 369 and 561-A 
and 471 — Power of High Court to review or 
alter its judgment in Criminal case — Travan- 
core Criminal P. C., Ss. 305, 470 and 384. 

Section 369 applies to the High Court also. 
Sec. 561A does not confer any new power 
on the High Court. It only reserves the 
power which the High Court possessed even 
before the section was enacted. The words 
•save as otherwise provided by this Code' 
in Section 369 cannot have reference to 
Section 561 A. These words refer to the 
express provisions of the Code which em¬ 
power the Court to alter or review its judg¬ 
ment in certain specified cases. The High 
Court has no power to review or alter its 
judgment in a criminal case except in the 
case mentioned in Section 369 or where the 
Court has acted without jurisdiction or 
where it has decided the case without giv¬ 
ing an opportunity to a party for being 
heard, and S. 561A does not confer on the 
High Court any such power. In the case 
of absence of jurisdiction the judgment can 
be treated as one not valid in law and the 
passing of a fresh judgment cannot in strict 
sense be regarded as altering or reviewing 
a prior judgment. With regard to cases in 
which the parties were not given an op¬ 
portunity for being heard it may be taken 
to be an implied condition of such )udg- 
ment or order that it should be open to re¬ 
consideration at the instance of the party 
prejudicially affected. The power of the 
Court to reconsider the matter is Implied 
in the very nature of an ‘ex parte decision. 

Where the direction in the judgment o 
the High Court allowing the accused to be 
entrusted to the custody of his relatives 
was made on the basis of the interpreta- 
Son Of the proviso to S. 384, Travancore 

Code of Criminal Procedure and Ru e 7 o 

the Rules passed under the Travancore 
I unacv Act. even if the direction in the 
judgment is not strictly to accordance wrth 
law this is not a case in which me uoun 
{JJ acted without jurisdiction or where 
there 3 has been an abuse of theprocess ; at 

N. 1, 2; S. 471 N. 2. 

‘ Public Prosecutor. M. N. Parameswaran Pil¬ 
lai, tor the State; Mariakutty John, for Counter 
Petitioner. 


Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’17) AIR 1917 P C 179: (41 Mad 412 PC) 

(Pr 31) 

(’45) AIR 1945 P C 18: (46 Cri L J 413) (Pr 5) 
(’45) AIR 1945 P C 94: (46 Cri L J 662) 

(Pr 5) 

(’85) 7 All 672 (Pr 14) 

(’23) AIR 1923 All 473 (2): (24 Cri L J 766) 

(Pr 20) 

(’35) AIR 1935 All 60: (35 Cri L J 1485) 

(Pr 17) 

(’35) AIR 1935 All 466: (36 CriLJ 1286) 

(Pr 18) 

(’48) AIR 1948 All 106: (49 CriLJ 56) 

(Pr 19) 

(’ 86 ) 10 Bom 176 (Pr 14> 

(’99) 23 Bom 50 (Pr 21) 

(’46) AIR 1946 Bom 276: (47 Cri L J 700 F B) 

(Pr 21) 

(’87) 14 Cal 42 (FB) (Prs 8 . 14, 16) 

(T2) 15 Cal L J 517: (13 CriLJ 609) 

(Prs 7, 12, 15) 

(’17) 44 Cal 816: (AIR 1918 Cal 850: 18 CriLJ 
497 ) (Prs 7, 15) 

(’21) 48 Cal 522: (AIR 1921 Cal 30: 22 Cri L J 
213 S B) (Prs 7, 15) 

(’34) 61 Cal 155: (AIR 1933 Cal 870: 34 CriLJ 
1100 ) (Prs 10, 11, 12, 16) 

(’25) AIR 1925 Lah 355: (26 CriLJ 1169) 

(Pr 23> 

(’27) AIR 1927 Lah 139: (28 CriLJ 239£ ^ 

(’28) AIR 1928 Lah 462: (10 Lah 1: 29 CriLJ 
669 ) (Prs 16, 17, 24) 

(’39) AIR 1939 Lah 244: (40 CriLJ 763) 

(Pr 24* 

(’12) 23 Mad L J 371: (13 Cri L J 710)^ ^ 
(’22) AIR 1922 Mad 54 (2): (23 CriLJ 7.0 ^ 
(’22) AIR 1922 Mad 502: (23 CriLJ 5S3^F B) 
(’23) AIR 1923 Mad 276 (1): (23 Cri L^746> 
(’25) AIR 1925 Mad 438: (26 CriLJ 707^F B) 
(’26) AIR 1926 Mad 139: (27 CriLJ 126£ ^ 
(’31)AIR 1931 Nag 169: (32 CriLJ 1222£ ^ 
(’36) AIR 1936 Nag 132: (38 CriLJ 390^ ^ 
(’37) AIR 1937 Nag 181: (38 CriLJ 384£ ^ 
(’45) AIR 1945 Nag 77: (46 CriLJ 33 ) 
(’40) AIR 1940 Oudh 369: (41 CriLJ 711) ^ 
(’47) AIR 1947 Oudh 221: (1947 AWRC ( ^ 1 Jj 
(’31) AIR 1931 Pat 81: (32 CriLJ^Sl)^ ^ 
(’34) AIR 1934 Pat 551: (36 CriLJ 100^ M> . 
(’44) AIR 1944 Pat 209: (46 CriLJ 3W 

(Pr®* 

(Pr 29) 

(Prs 7, 8, 9, 10, U. 

(Prs 9. I®. 11> 


3 Cochin 7 
8 Cochin 1 
15 T L J 85 
15 T L J 624 
20 T L J 378 
26 T L J 341 
26 T L J 373 
29 T L J 340 


(Pr 10 
(Pr 10 
(Prs 11. 12. 
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30 T L J 117 (Pr 12) 

(’44) 1944 T L R 113 (Pr 12) 

(’44) 1944 T L R 280 (Pr 12) 

(’45) 1945 T L R 944 (Pr 12) 

(’50) Cri R P No 178 of 1950 (Trav-Co) 

(Pr 32) 

(1871) 3 P C 465: (40 UPC 1) (Pr 7) 

JOSEPH VITHAYATHIL, J. : The question raised 
in this petition relates to the Jurisdiction 
of the High Court to review or alter its Judgment 
in a criminal case. The Petition is filed by the 
State under Section 470 of the Travancore Code of 
Criminal Procedure to modify the direction in the 
judgment in Referred Trial No. 20 of 1123 and 
Criminal Appeal No. 136 of 1123 on the file of the 
erstwhile Travancore High Court. The Judgment 
in that case was by a Bench of that Court con¬ 
sisting of Sankarasubbier & Habeeb Mohammed, JJ 
The accused was convicted by the Sessions Court 
of Parur of offences punishable under Sections 301 
326 and 324, T. P. C., for murdering his wife’s 
brother and for causing grievous hurt to his wife 
and simple hurt to another brother of his wife, 
and was sentenced to rigorous imprisonment for 
life for the offence under Section 301 rigorous im¬ 
prisonment for one year for the offence under 
Section 326 and rigorous Imprisonment for 3 
months for the offence under Section 324, the sen¬ 
tiences being directed to run concurrently. 

,. Th ® Court, while upholding the finding of 
the Sessions Judge that the accused committed 
tho acts attributed to him, accepted the defence 
Plea of insanity and set aside the conviction and 
sentence entered by the Sessions Judge and made 
trie following direction under Section 384 of the 
Travancore Code of Criminal Procedure: 

”We allow the appellant to be detailed in the 
custody of the relatives under whose care he 
has already been entrusted by order dated 22 - 11 - 
1123 on Criminal M.P. No. 479 of 1123, the said 
relations undertaking to produce the appellant 
whenever they are called upon to do so by 
Government. A report as contemplated by 

?’ Fv, riminal Pc v tba & the appellant is 
entrusted to the care of his relatives will be sent 

. up £^° Ver ^ Dt and 11 is for the Government 
to decide whether the appellant has to be left 

£ t anvT t< ? dy 01 ^ relations or to be detained 
L A ?. um “ contemplated by the Lunacy 

32t(S'L?a W flr r ’ r T mmend Government 
? flt “se in which the accused may 

LSl^ t ‘ au i imdcr the custody and 
care of his relations. The appeal is thus aiinmpH 

fZfEissfrg* SS 

.pUS StS U“overTJr^f 

Registrar High Court, undertaking to produce 

& 3 £ 2 r- wteie,er oS 2 b“ 

Accordingly two relatives of the accused executed 

sjsfs.’ss sttszgi 

Ortmtoal Procedure code git 

custody in such place and manner as tho p n „-. 

“L 1 * U that kSg th? ac?uS 

In the custody of his relatives Is notthe suneth w 
as detaining him In safe custody iKS 
™ considered by the leaned Jud* 


made the direction mentioned above. This is what 
they say in the judgment: 

"The next question is the further direction re 
have to give in this case. We have to act under 
Section 364 of the Criminal Procedure Code. That 
section says that in such cases the Court shall 
order such person to be detained in safe custody 
in such place and manner as trie Court thinks 
fit and snail report the action taken to Govern¬ 
ment. Before the amendment of the Criminal 
Procedure Code trie corresponding section of the 
old Code used the word ’kept’ wnile Section 384 
of the new Code uses the word ‘detained’, when 
trie old Code was in force in India the Madras 
High Court held in ‘A. B. MAHOMMED v. EM¬ 
PEROR’, AIR 1922 Mad 54 (2) that it was open 
bo trie Court to hand over the insane accused 
to the care of his relations. But it was pointed 
out in ’PROVINCIAL GOVT., C. P. it BERAR v. 
KRISHNA GOPAL’, AIR 1945 Nag 77, that 
after the amendment it is the duty of the Court 
to detain trie accused in safe custody and that 
detention is noy the same thing as mtrustinent 
to trie care of relations." 

But relying on the proviso to Section 384 Crimi¬ 
nal Procedure Code which says that no order for 
the detention of the accused in a lunatic asvlum 
shall be made otherwise than in accordance with 
such rules as Government may have made under 
the Travancore Lunacy Act of 1110, and the rules 
passed by Government under Section 63 of trie 
Lunacy Act trie learned Judges made trie direction 
mentioned above. Rule 7 provides that when ass- 
jng a detention order the Court may allow trie 
lunatic to be detained in the custody of a relation 
or gum^dian on such condition as the Court may 
deem fit. The learned Judges therefore held that 

1o .! he Court wllen Passive a detention 
order to allow the accused to be kept in the custody 

nJUSSSl* °5 ^ ardlan Pending orders from 
Government and that it was not incumbent upon 
the Court to direct the detention of the accused 
m a lunatic asylum. 

.J®? « argued on behalf of tho State that the 

SSS TftWnS “S* lhat the proviso to 

only when the Court orders 
of ^ e accused In a lunatic asylum and 
that it does not empower the Court to entrust the 

“™ « 1* reMhS. ThTplt 

no order for the detention of the 
accused in a lunatic asylum shall be made other! 
wito toan m accordance with such rules as our 

Government may have made under the TYavan- 
core Lunacy Act, llio." iravan- 

the C rill! lunatic asylum” were omitted when 

in the Judgment. This, 
SSJ* learned Public Prosecutor is a 

Sf^i™^ Wed , by 1116 ^urt as a result of 
misreading the proviso. He. therefore prays that 

as tobri^w. the J y dffn ?, ent ma y be’modified so 
I s toto conformity with the proviso to 

Se . c . tlo i' 384 °1 the Code of Criminal Procedure 
(4) When the peUtion came before a Bench con" 
slstlng of Habeeb Mohammad and Mathew Mnrln 
a preliminary objection was rS on ^ 
Si n n , t be accused that the Court has no furit 
dloUon to alter or review Its Judgment in a crlmf 

S Sttr s ssssd&Ha? 
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Section 30o reads thus: of the Code and in spite of Section 305 the High 

Court an inherent power to alter or review 

its judgment lor the purpose of giving effect to 
any oraer or to prevent an abuse of the process 
of Court or otherwise to secure the ends of justice. 
We shall consider the views of the various High 
Courts in India on this question. 


rf.vnv* * V_ kliuo . 

"Save as otherwise provided by this Code or by 
any other law for the ume being in iorce no 
Cour:, when it has signed its judgment, shall 
alter or review the same except to correct a 
clerical error." 

Section 470 reads thus: 

•‘Nothing in tins Code shall be deemed to limit 
or affect the inherent power of the High Court 
to maxe such orders as may be necessary to give 
effect to any order under this Code or to prevent 
abuse of the process of any Court or otherwise 
to secure the ends of justice." 

It is not disputed that Section 305 applies to the 
High Court aiso. The question therefore for con¬ 
sideration is whether in the light of the express 
provision in that Section tS. 305) that no Court 
shall, when it has signed its judgment, alter cr re¬ 
view * the same except to correct a clerical error, 
‘the High Court can alter or review its judgment. 
The argument advanced on behalf of the peti¬ 
tioner is that Section 305 must be read subject to 
Section 470. The argument is based on the use 
of the words ‘save as otherwise provided by this 
Code' in Section 305 ana the words "nothing in 
tills Code shall be deem'd to limit or affect the 
inherent power of the High Court ‘ in Section 470. 
But Section x 470 does not confer any new power on 
the High Court. It only reserves the power which 
the High Court possessed even before the section 
was enacted. Tins is what Lord Peter says in 
“EMPEROR v. NAZIR AHMED.’ AIR 194o P C 18. 
"It has sometimes been thought that S. 561-A nas 
given increased powers to the Court winch it aia 
no; possess before that section was enacted. But 
this is not so. The section gives no new fx-wer* 
it only provides that those wWch the Cour.s 
already inherently possess shah be presm ed and 
Is inserted as their Lordships think, lest it -hould 
be cohered that the only powers by 

court «ire those expressly conferred b> the 

power had survived the passing of mat Act. 

other purposes) to secure the ends of justice. 

(6. If the High Court had no power before the 
enactment of Section 470 of the Tra*. encore C v 
to review or alter its judgment such power has not 
been conferred on the High Court by tjatsection; 
The words ‘save or otherwise provided b-this Cooe- 
in Section 305 cannot have reference to Section 4,0. 

ifess-Sfiii 

High^Court from altering or [ re.-ie^ U 

inlierent power which the g bc ne ces- 

at all times to make such orders £ under the 

VU of Court 

or otherwise to secure the ends of ju. tlce 
The question therefore resolves itself '^ 0 °™ 
of considering whether apart from the provLions 


(7) So far as the Travancore High Court Is con¬ 
cerned the earliest case in which the question was 
considered is ‘MATHU KORA v. PADMANABHAM 
KUNJCJ KUNJU’, 15 T L J 85. In that case the 
accused was convicted by the Sub-Magistrate. 
Appeal from that conviction was filed in the Dis¬ 
trict Magistrate’s Court, but it was transferred by 
an order of the High Court to the file of the Ses¬ 
sions Court, and the appeal was decided by that 
Court. From this decision a revision was filed in 
the High Court and the High Court in ignorance 
of its own order transferring the appeal to the 
Sessions Court set aside the decision of that Court 
on the ground that the appeal lay to the District 
Magistrate and that the Sessions Judge had no 
jurisdiction to hear the appeal, and directed the 
appeal to be presented before the proper Court. 

A petition was filed in the High Court to vacate 
this order. The Criminal Procedure Code that was 
in force at the time was the Code of 1067. Section 
275 of that Code corresponds to Section 305 of the 
present Code. But there was no provision in that 
Code corresponding to Section 470 of the present 
Code. The High Court held that it had inlierent 
power to review its judgment for rectifying a mis¬ 
take and for preventing an abuse of the process 
of Court. This view was taken mainly on the 
basis of the observations of Mookerji, J. in 
TULIN BEHARI DAS v. EMPEROR’, 15 Cal L J 
517; 'BlTDHU LAL v. CHAITU GO J E*. 44 Cal 816 
and ‘PIGOT v. ALI MUHAMMAD MANDAL*. 48 

Cal 522. . . 

In the first of those cases Mookerji, J., observed 

^‘Criminal Courts, no less than Civil Courts, exist 
for the administration of Justice, and Courts of 
both descriptions have inherent power to mould 
the procedure, subject to the statutory provisions 
applicable to the matter in hand, to enable them 
to discharge their functions as Courts of Justice. 
In the 2nd case the learned Judge explained 

l -I unaware that the Criminal procedure 

Code does not contain a provision corresponding 
to Section 151 of the Civil Procedure Code; but 
that section does not lay down any new P[ lncl P‘£ 
it merely embodies a legislative recognition oi 
the inherent power of the Court '•o make siie 
orders as may be necessary for the ends of 
justice. This inherent power is in no sense res 
tricted in application to civil cases; ^ is equall 
applicable to criminal matters. This 'is not 
capriciously or arbitrarily exercised. J 1 * s 
clsed 'ex debito JustHa 1 . to 

stan’.ial justice for the ndministrationofwhih 

olone Courts exist; but the Court ini the exei c 
of such inherent power must be careful to see 
that its decision is based on sound 2 enc ^ lp "' 
ciples and is not in conflict with them or withth _ 
intention of the legislature as indicated m sta 
torv provisions.” . 

in the third ease also the learned 
haustlvely dealt with thej ^ues ^n emphasis on 
power of the Court and ' al ^ f ^ p ^ )rd cnims in 

^ P odoeT?. °SS5rom dScompie de 

PARIS', (1877) 3 P C 465: al , courts 

-One of the first and Wgug duU«> oia ^ 
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jpression ‘the act of (he Court’ is used it does 
not mean merely the act of the primary Court, 
or any intermediate Court of appeal but the act 
of the Court as a whole from the lowest Court 
which entertains jurisdiction over the matter up 
to the highest Court which finally disposes of 
the case." 

It has to be noted that the questions that arose 
for consideration in these three cases did not re¬ 
late to the power of th" High Court to alter or 
review its own judgment. The question related to 
the power of the High Court to pass such orders 
as are necessary to secure the ends of justice. It 
has also to be noted that Section 369 of the Indian 
Code of Criminal Procedure as it stood when these 
cases were decided expressly excluded the High 
Court from its purview. The section reads '-hus: 
"The Court, other than the High Court when it 
has signed its judgment, shall alter or review 
the same except as provided under Sections 395 
and 484 or to correct a clerical error." 

It was by the amendment of 1923 that the High 
Court also was brought within the scope of the 
section, except in the case of powers conferred by 
Letters Patent. Section 561-A was also inserted in 
the Code only in 1923. 

(8) Reference is made in 'MATHU KORA v 
PADMANABHAM KUNJU KUNJU' 15 T L J 85 
to an oarly decision of the Calcutta High Court by 
a FuU Bench of five Judges, namely, -in the matter 

Cal 42, 111 Which il was he,d that 
the High Court has no power to alter or review its 
judgment. But that decision was not followed by 

Judge i w , h0 preferred to decide the 

r 0n l r e of the observations of 
Mookerji, J., referred to above. 

(9) ‘MATHU KORA v. PADMANABHAM’ 15 
or JtJ.JS was toUowed in ’KESAVA PILLAI v. 
SUtKAR, 15 T L J 624 In that case it was held 
that the High Court has Inherent power In criminal 
cases to make any order that is necessary 
to secure the ends of Jus-ice. That was, however 

i n „ which ,he Hi * h Court altered or re^ 
HiXro^rf^judgment it was a case In which the 
High Court expunged certain remarks in the lude- 

™ en ^ f th e Sessions Court. The next decision of 
lT avan ^ 0r J e High Court dealing with the ques- 
20 t 1 r T P ? 7 r S ed S H » ANDI V ’ C0Nr CHERIAraU’, 

"r ILLil ll 8- 111 ^ at case 1{ ' was he ld that the 
remedy by way of review in a criminal case by 

£e Hkh'', the ^ert of 

rem^v C ,l m I s a ver y extraordinary 
to be used only in extreme cases 

PA^SiSTt L 

taSLht about a feld^ 111 ^ W0U,d have 

ootdt? 16 considered In TnY- 

, v - SI ^ KA U R . 26 T L J 373. In that caso 
Chief Justice Abraham Verghese observpH thuc • 
•'This question raises anothefy^e $Ster 
the High court can revise an order passS by a 
Diyfeion Bench thereof. Certain High Courts hav« 
held tha< there Is no such power of revision 
Therels no special provision for that purpose £ 
the Criminal Procedure Code. Certa^Ther 
High Courts have held that there is inherent 
power in the High Court to revise its own Son 
when such case has been disposed of without 
unsdlctlon, and that there is no such poweiMf 

ms°Hteh C^irtTnn *7^ ^ JWWUction! 
inis High Court is one of those which held that 

opinion. See ‘MATHU KORA v. PADMANA 

SHAM KUNJU KUNJU’ 15 T L J 85and 

S A S , i I tf nn C f° NICI ? :RlATHU ’’ 20 T L J 
^tion for review was placed before the 

Division Bench which disposed of the case and the 


judgment of the Division Bench is reported 
m 26 T L J 341. The learned Judges fonowed 
the decision of the Calcutta Hign Court ui ‘DAHU 
RAUT v. EMPEROR*, 61 Cai loo, in which it was 
held that the High Court has no power to alter 
or review its judgment, even if passed without 
jurisdiction except to correct a clerical error. It was 
aiso observed by the learned Judges that even 
applying the principle of the rulings of the Travan- 
core High Court in 'MATHU KORA v. PADMANA¬ 
BHAM KUNJU KUNJU’, and CHANDY v. CONI- 
CHERLATHU', no exceptional or extraordinary 
circumstances as contemplated in those decisions 
existed in the case before them and that the exer¬ 
cise of inherent power by the High Court should 
not be capricious or arbitrary and shouid not be 
in conflict with the intention of the legislature as 
indicated in statutory provisions. 

(11) The next case of the Travancore High Court 
in which the question was discussed is 'DaNiEL v. 
CHACKO', 29 T L J 340. In that case a petition 
to review the judgment passed by the High Court 
in Criminal revision was admitted by Chatfield, 
C.J., and Venkata Rao, J. Chatiield, C.J., made 
the following observation while admitting the re¬ 
view petition: 

“I would agree with the last mentioned case 
CHANDI v. CONICHERLATHU', 20TL J 378 
and would hold that there is no general power of 
review vested in this Court as regards its judg¬ 
ment in criminal cases but that such a jurisdic¬ 
tion may be exercised in exceptional cases to 
prevent abuse of the process of the Court or 
otherwise to secure the ends of justice.” 

The petition was subsequently heard by Sanka- 
resuDbier and Madhavan Pillai, JJ. Alter citing 
with approval ‘DAHU RAUT v. EMPEROR* 61 
Cai 15o, Sankarasubbier, J., observed thus in* his 
order on the question of the inherent power of the 
High Court to review its judgment: 

“The next question for consideration is whether 
this Court has inherent jurisdiction to review 
its judgment passed in criminal cases and if so 
what is the extent of such power. The absence 
of a provision in the Criminal Procedure Code 
like Section 115 in the Civil Procedure Code Ls 
not by itself an indication that this Court has 
no inherent power to set right matters in crimi¬ 
nal cases though they have been once decided 
by them. Section 115, Criminal P.C., merely de¬ 
clares that such inherent powers as the Court 
may have shall not be deemed to be limited or 
aflec.ed by anything mentioned in the Code. 

• " The section therefore assumes that Courts have 
such inherent powers. In other words the power 
which a Court must have to meet out that real 
and substantial justice for the administration of 
which alone Courts exist is always inherent in a 
Court. Hence there is no sufficient reason for 
denying the existence of such inherent power 
m criminal matters. At the same time the Inherent 
power cannot be exercised in such a way as to 
override an express provision of law like S. 275 
Criminal Procedure Code. It is for the above 
reasons that it was pointed out both in ‘MATHU 
KORA v. PADMANABHAM KUNJU KUNJU* 15 
T L J 85 and 20 T L J 378, that it is only ’for 
the purpose of rectifying mistakes and preventing 
abuse of process Wnl the inherent powers can 
be invoked. As stated In 20 T L J 378 the “ 

the inherent power must have 
the effect of bringing about a deadlock " 

hSS J v w “ , of stolon that the 

High Court could not call Into assistance 1th in¬ 
herent power to override the express nro vision of 

law contained In Section 275, Criminal Procedure 
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Code (Section 305 of the Code of 1117) and pre¬ 
ferred to follow the decision of the Calcutta Hi"h 
Court m DAHU RAUT v. EMPEROR* t 61 Cal 155. 
The learned Judge also observed that the decision 
in * A LA THU KORA v. P ADMAN ABH AM KUNJU 
KUNJU, should be reconsidered and that even if 
the dictum in that case should be allowed to stand 
it should be permitted to operate only in a very extra¬ 
ordinary or extreme case like the case reported in 
15 T L J 85, where the refusal to exercise the in¬ 
herent power was found to have brought about a 
deadlock 

(12» The next case in which the question was 
considered by the Travancore High Court is 'FER¬ 
NANDEZ v. FERNANDEZ 1 , 30 T L J 117 in winch 
Sankarasubbier, J., dismissed a petition to review 
his order in a Criminal Revision Petition with 
the following observation: 

"It is well settled that a criminal Court has no 
power of review except to correct a clerical error 
or to avoid a deadlock which the omission to 
grant the review will entail." 


In 'LEKSHMI A MM A v. LEKSHMI AMMA’, 1944 
TLR 113, Madhavan Piilai, J., reiterated the view 
expressed by him in 'DANIEL v. CHACKO', 29 TLJ 
340 and observed thus: 

"I have in ‘DANIEL v. CHACKO', held, after a 
review of all existing judicial precedents that 
Section 275, Criminal Procedure Code (corres¬ 
ponding to Section 305 of the present Code) is 
comprehensive enough to include within its 
scope even this Court, so that according to that 
section, this Court also has no power to alter or 
review its judgment except as provided therein. 
I did also doubt in that case, the possibility of 
til is Court calling into assistance the inherent 
power to override the express provision of law 
in Section 275, even assuming that inherent 
power exists in tills Court in criminal matters. 
I see no reason even now to modify the fore¬ 
going opinion of mine/’ 

In that case the question that came up for con¬ 
sideration was whether a Subordinate Court has 
jurisdiction to alter or review its judgment in a 
criminal case. 


In 'Re CHANDY* 1944 TLR 280, Nokes and 
Madhavan Pillai JJ., expressed the view that the 
High Court lias’no power to alter or review its 
judgment. After reviewing the decisions of the 
Indian High Courts and of the Travancore High 
Court on the question Nokes. J., observed that the 
decision in 'KORA v. KUNJU*, 15 T L J 85, required 
reconsideration by a Full Bench. Madhavan Pillai, 
J.. also agreed with this view and observed thus: 

"Having regard to the exact origin of the dictum 
in ‘MATHU KORA v. PADMANABHAM KUNJU 
KUNJU' the same being found by me to be 
based solely on the observations of Mookerji, J., 
in TULIN BEHARI DAS v. EMPEROR', 15 Cal 
L J 517 the authority of which even in British 
India has been considerably attenuated by the 
amendment in 1933 of Section 369 of the British 
Indian Criminal Procedure Code and by the 
later Calcutta decision in 'DAHU RAUT v. EM¬ 
PEROR*, 61 Cal 155, it seems to me that the only 
opinion consistent with Section 275, Criminal 
Procedure Code (Section 305 new Code) is the 
one expressed by my brother in his order viz., 
that, under the Code of Criminal Procedure there 
is no power to review a judgment or order in a 
criminal matter." 

In ‘KALYANIKUTTY AMMA v. STRKAR', 1945 
TLR 944 , which was cltod at the bar the question 
of the power of the High Court to alter or review 
its judgment did not arise for consideration. That 
case related to the power of the High Court under 


Section 470, Criminal P.C., to interfere in proceed¬ 
ings that are pending in subordinate Courts. 

(13> It is thus seen, on a review of the decisions 
o: the Travancore High Court relating to the power 
of the High Court to aiter or review its judgment 
in a criminal case, that the tendency of the later 
decisions of that Court was to deny the existence of 
such power in the High Court. 

(14» We shall now consider the position taken by 
the other Indian High Courts on the question. A 
Full Bench of five Judges of the Calcutta High 
Court considered the question 'In the matter of 
GIBBONS', 14 Cal 42, already referred to. All 
the five Judges held that the High Court has no 
power to review or aiter its judgment. Potharam, 
C. J., who wrote the leading judgment observed 
thus: 

"Speaking for myself and, indeed, in this matter 
I think for the whole of the Judges constituting 
this Bench, I have no doubt whatever that, in 
cases of this kind, no power of review resides 
in the Court or in my bench of the Court. This 
is an opinion which I have expressed before in 
the High Court at Allahabad 'QUEEN EMPRESS 
v. DURGA CHARAS*. 7 All 672 and it is an opin¬ 
ion which has been expressed in the High Court 
at Bombay ‘QUEEN EMPRESS v. FOX', 10 Bom 
176 and in opposition to which so far as I Know 
there is no reported case to be found." 

His Lordship concludes with the following ob¬ 
servation : 

“The verdict and judgment of a Division Bench 
of this Court, coupled with the sentence, are. in 
my opinion, absolutely final. As soon as they 
have been pronounced and signed by the Judges, 
this Court is ‘functus officio* and neither the 
Court itself nor any Bench of it, has any power 
to revise that decision or interfere with it in 


any way." 

[t has to be noted that this case was decided 
>efore Section 369 of the Indian Code of Criminal 
Procedure was amended. The section as it stood 
hen contained the words "other than a High 
jourt." Yet their Lordships held that the section 
ipplied to the High Court also and that it had 
10 power to review or alter its Judgment. 

(15) The cases in which Mukerji, j., made the 
)bservations which are quoted with approval in 
MATHU KORA v. PADMANABHAM KUNJU 
CUNJU’, 15 T L J 85, namely, 'PULIN BEHARI 
DAS v. EMPEROR*. 15 Cal L J 517*, 'BUDHULAL 
r CHATTU GOPE*. 44 Cal 816 and ‘PIGOT v. ALI 
HOHAMMAD*. 48 Cal 522, were not. as stated 
ibove. cases in which the question of the power of 
he High Court to review or alter its Judgment came 
ip for consideration. Those cases also were de¬ 
eded before Section 369 of the Indian Code of 
Criminal Procedure was amended 

(16) In ‘DAHU RAUT v. EMPEROR, 61 Cal 15a 
i Division Bench of the Calcutta High Court 
ollowed the decision ‘in the matter of GIBBONS 
[4 Cal 42 and held that the High Court when it 
ias signed its judgment has no power to alter or re¬ 
dew it; except to correct a clerical error. Loit- 
iVilliams, J.. observed thus in that case: 

“After we had signed the orders we were functus 
officio’ and, when we ceased to sit together, tne 
Bench, of which we were members ceased to 
exist and could not ever be revived. If one Bench 
had power to decide that «ntes of 
bench were made without Jurisdiction and 
void -ab initio', a third Bench would have power 
to decide that the orders of the second Bench 
also were made without jurisdiction and so on 

McNa!Sl t me V other learned Judge who took part 
in that decision observed thus: 



1952 


State v. Kunjan Pillai (FB) (Joseph Vithayathil J.) TraYancore-Cochin 215 


“With great respect I am entirely in agreement 
with the view that was expressed by the Lahore 
High Court in 'RAJU v. THE CROWN', 10 Lah 1, 
that Section 561 (A) in no way adds to the powers’ 
of the High Court It merely declares that such 
inherent powers as the Court may possess shall 
not be deemed to be limited or affected by any¬ 
thing contained in the Code. The inherent 
powers of the Court did not include the power 
to revise an order which has been made in the 
' Criminal Appellate Jurisdiction. We are there¬ 
fore, compelled to look to Section 369'to see 
whether the power of review is contained in that 
section. 

“I have no doubt that the intention of this section 
is to debar the High Court) from reviewing its own 
Judgment in criminal matters. The only excep¬ 
tion which is permitted is in the case of a clerical 
«tot. It is essential even in civil matters that 
there should be finality in the orders of the 
Court, and in criminal matters it is obvious that 
such finality is of even greater importance. In 
my opinion the object of this section is to procure 
such finahty. The provisions of section 369 were 
careful^' considered by the Full Bench of this 
Court in "In the matter of GIBBONS' 14 
Cal 42, where it was held that no power of review 
resides m the Court or in any Bench of the 

(17) So far as the Allahabad High Court is con¬ 
cerned a single Bench of that Court held in 'KUN JI 
LAE V EMPEROR', AIR 1935 All 60. that the High 
Oornt has no power to alter or review its judgment 

that (S? liml CaSC ' Bennet . J -. observed thus in 

“I am of opinion that review is a definite method 
of Procedure and that if the legislature intended 
by the Amending Act, Act 18 of 1923, to make 
a provision in the Code for a review there would 
kf^keen a definite section dealing with a right 
““Haying down the conditions under 
r j hc cnuM be exercised, in the case 
?' C i^°, c «L ure .Code there is a definite provision 

c< ^' 0rd * r 47 - dealing with the circum¬ 
stances under which a review is permitted. If 
were intended by the Criminal Proce¬ 
dure Code there would have been some definite 
provision of this nature.'’ e 

2? f udge referr ed to the decisions of 

SSoSg°^ndSnf 6h C0UrtS “* came t0 1116 

TJ'g™ Jt c,ear that prior 

High Courts were in agreement 
that no power of review lay in criminal cases 
The Judgment of the Lahore High Court in" 
T*AJU v. EMPEROR’ AIR 1928 lS 462 glvS 
good reasons for holding that the alteration, in 

£ «• ln »» d0 not have t£ e?eS of Sw¬ 
ing any power of review.” 

(18) This case was followed in ‘BANWARTT at „ 

Am 1935 All 466. fctEK!? J 

’tat Section SB*™ 

7? 1923 t ln sucil a ^ay as to show that 
toe High Court had no power of altering or 

viewing a Judgment except to correct a clerical 

that the legislature did nS attempt o! 

™ the High Court of any inherent 

power which it had hitherto possessed. wlt5 r ? 

of introducing Section 561 fA> 
intoo the Code the learned Judge observed thus- 
^That section does not ln terms Invest the Court 
S,th any powers which it did not possess before 
, d oes refer to an inherent power which 
toe High Court is already In possession. We have 
§£* J* 0 ™ the authority for holding that the 
High Court possessed no inherent power to re- 


view its judgment before the amendment of 
1923. Consequently, it cannot be said that 
Section 561-A either modifies the provisions of 
Section 369 or clothes the Court with any fresh 
power." 

(19) The learned Public Prosecutor referred to a 
decision of the Allahabad High Court, namely 
*SRI RAM v. EMPEROR’, AIR 1948 All 106, in 
support of his position. That, was a case in which 
a mandatory provision of law was overlooked In 
a trial in respect of an offence under the Hoarding 
and Profiteering Prevention Ordinance. The ac¬ 
cused was convicted by the Magistrate and in re¬ 
vision the sentence was reduced. Subsequently it 
was brought to the notice of the High Court by a 
petition that the amendment to Section 14-A of 
the Hoarding and Profiteering Prevention Ordinance 
made by a later Ordinance was overlooked at the 
trial and that in accordance with that amendment! 
tlae Magistrate was bound to try the case in a 
summary way unless he was specially directed by 
the District Magistrate to try the case in the 
ordinary manner. Objection was taken that since 
the High Court had already disposed of the re¬ 
vision petition it had no power to review or alter 
its judgment. 

The learned Judges repelled that contention and 
held that under Section 561-A it could exercise 
its inherent power to secure the ends of Justice, 
and since a mandatory provision of law has been 
overlooked at the trial the Court corrected the 
error. This cannot, however, be said to be a case 
in which the High Court reviewed or altered lta 
Judgment. The question raised in the subsequent 
petition was neither raised nor considered in tha 
revision petition that had been disposed of by 
the High Court. This decision cannot therefore be 
taken to be an authority for the position that the 
High Court has Inherent power to review or alter 
its Judgment. This is what the learned Judges oh- 
served in that case: 

•‘Where a revision has been decided, we are not) 
of the opinion that a second revision would lie 
or that a party has a right to have the matter 
reheard or reargued, but where as in this case, 
a mandatory provision of law has been overlook¬ 
ed, we think this Court has power to correct an 
obvious error.” 

< 20 > ^ ‘KALE v. EMPEROR’, AIR 1923 AU 473 
(2), the Allahabad High Court held that even If 
any new materials were discovered which if they 
had been placed before the Court, might have ln- 

l w e t0 come t0 a different conclusion: 
the High Court had no power to review its Judg¬ 
ment and that the only remedy was to apply to 
Government 

(21) The Bombay High Court also has taken the 
view that the High Court has no power to review 
or alter its Judgment (vide 'QUEEN EMPRESS T. 
GANESH RAMAKRISHNA’, 23 Bom 50 and 
NANDLAL CHUNILAL v. EMPEROR’, AIR 1943 
Bom 276 (F B).) In the last case on a reference 
made by the Sessions Judge under S. 438, Crimi. 
nal P. c. t the High Cuurt passed an order to the 
following effect without Issuing notice: "No order 
in this reference”. Subsequently the applicant at! 
whose instance the reference was made filed a re¬ 
vision petition In respect of the same matter It 
was held that since the effect of allowing the revi¬ 
sion petition would be altering or reviewing the 

3®.“"’ °° Urt “* PetUta 

1 . (2 , 2> ™ e hy Madras High Court 

Is also the same. Vide 'APPAYYA v VENKata- 
PAYYA’, AIR 1923 Mad 276 (1) In' 'SANKARA- 
LINQA MUD ALLAH v. NARAYANA MUDALIAR’. 
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AIR 1922 Mad 502 (FB», 'VEERAPPA NAIDU v 
AVUDAYAMMAL’. AIR 1925 Mad 438 (P B) and 
‘MARUDAYYA THE VAR v. SHANMUGASUN- 
DARA THEVAR’, AIR 1926 Mad 139, the Madras 
High Court held that Section 561A confers no new 
powers on the High Court and that the Court can¬ 
not by invoking us inherent powers extend the 
powers given to it by statute. These cases how¬ 
ever, .aid not relate to the power of the High Court 
to review its judgment. In 'RANGA RAO v. EM¬ 
PEROR’, 23 Mad L J 371, the Madras High Court 
held that m a case in which a reasonable oppor¬ 
tunity was not given to the accused to be heard 
the dismissal of ihe appeal would be without juris¬ 
diction and that the Court had power to rehear 
the appeal. 

(23) The Lahore High Court also has taken the 
same view. In ‘MOHAMMAD SADIQ v. EMPE¬ 
ROR’, AIR 1925 Lah 355 that Court held that 
when an appeal was dismissed without the appel¬ 
lant or his pleader being given a reasonable oppor¬ 
tunity of being heard the order dismissing the 
appeal was one passed without jurisdiction and 
that the Court had inherent power to rehear the 
appeal. The learned Judges however made it clear 
that they were not holding that the Court has, 
under S. 561 A, inherent power to review its judg¬ 
ment or order. 

(24) In ‘MATHRA DAS V. EMPEROR', AIR 1927 
Lah 139, a Single Judge of the Lahore High Court 
i.e., Broadway, J. took the view that S. 369 did 
not limit the power of the High Court to make 
such orders as may be necessary to secure the 
ends of justice. This decision was however dis¬ 
sented from in ‘RAJU v. EMPEROR’, AIR 1928 Lah 
462. In that case it was held that S. 561A does not 
confer any new powers on the High Court and 
that it merely declared that such .inherent power 
as the High Court possessed shall no: be deemed 
to be limited or affected by anything contained in 
the Code. It was also held that 

"there never has been an inherent power in the 
High Court to alter or review its own judgment 
in a criminal case once it has been pronounced 
and signed except in cases where it was passed 
without jurisdiction or in default of appearance 
without an adjudication on the merits.” 

The learned Judges also observed that 
‘Vith this view all the Courts in India are in 
accord, and it is not disputed that this was the 
law prior to the addition of S. 561A to the Cri¬ 
minal Procedure Code by the Act of 1923.” 
Pfrode J. who wrote the leading judgment also 
observed that he consulted Broadway J. who 
decided the case reported in A. I. R. 1927 Lah 139 
and that the latter authorised him to say that 
he was not satisfied with his judgment in that 
case and that he was inclined to the view expres¬ 
sed by Ffrode J. This decision was followed in ‘ED¬ 
WARD FEW v. EMPEROR’. AIR 1939 Lah 244. 

(25) The view taken by the Nagpur High Court 
is also the same. In ‘GANAPAT v. EMPEROR', 
AIR 1931 Nag 169. a single Judge of that Court 
held that when the High Court has once passed 
a judgment or order it is final under Section 369 
and that the provisions of Section 561A cannot be 
Invoked for reconsidering the question of sentence. 
In ‘DIV/AN SINGH v. EMPEROR*. AIR 1936 Nag 
132 a Division Bench of that Court held that 
the High Court has no power to alter or review 
its own judgment in a Criminal case once it nas 
been pronounced and signed except in a case where 
it was passed without jurisdiction or in case oi 
default of appearance without an adjudication on 
Uie merits, or to correct a clerical error. In ‘BASHI- 
RUDDIN AHMED v. EMPEROR’, AIR 1937 Nag 
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181, it was held that when the Court has sentenc¬ 
ed the accused it becomes ‘functus officio,’ that it 
has no jurisdiction to let the accused on bail and 
that the inherent power of the High Court under 
S. 561A cannot be invoked with respect to a matter 
which is expressly dealt with by the Code. 

(26) The Patna High Court held in ‘ASST. GOVT. 
ADVOCATE v. UPENDRANATH’, AIR 1931 Pat 81 
that Section 561A did not confer on the High 
Court power to alter or review its judgment in 
a criminal case but that where an order is pas- 
sed ‘ex parte' it must be regarded as a tacit term 
of such order that though unqualified in expres¬ 
sion it should be open to reconsideration at the in¬ 
s', ance of the party prejudicially affected and that 
therefore the Court has power to rehear the mat¬ 
ter. In ‘EMPEROR v. RASHBIHARI SINGH’, AIR 
1934 Pat 551, the High Court dismissed an appeal 
by the accused from the conviction and sentence 
of the Sessions Judge. Subsequently a reference 
was made to the High Court about the legality of 
the sentence which was no: brought to the notice 
of the High Court when the appeal was heard. It 
was held that the High Court had power to set 
right the mistake in the exercise of its Inherent 
jurisdiction. 

(27) In 'MOHAN SINGH v. EMPEROR’, AIR 1944 
Pat 209, it was held that where the High Court has 
pronounced its judgment and signed it, it becomes 
’functus officio’ and that neither the Judge who 
passed the judgment nor any other Bench of the 
High Court has any power to review or alter it 
except for correcting clerical errors, if any. 

(28) The Oudh Chief Court has aLso taken the 
same view on the question. In ‘JODHA v. EMPE¬ 
ROR’, AIR 1940 Oudh 369, it was held 

’’that the High Court has not and never has had 

any inherent power to review its own Judgment 

and that Section 561A, Criminal Procedure Code 

does not confer on it any power so to do.” 

To the same effect Is the decision in ‘MANI RAM 
V. EMPEROR’, AIR 1947 Oudh 221. 

(29) The position taken by the Cochin High 
Court is also the same. In ‘NARAYANA MALLAN 
v. BHAIRAVAN SIPPU’, 3 Cochin 7, the then Chief 
Court held that it had no power to review its Judg¬ 
ment in a criminal appeal or an order dismissing 
an application for revision and that if after pas¬ 
sing a judgment convicting the accused the Court 
entertained any doubt as to the propriety of the 
conviction the only course to adopt was to report 
the case to the local Government for action being 
taken under Section 401 of the Code of Criminal 
Procedure. This case was followed In ‘KRISHNA 
WARRIER v. PARUKUTTY AMMAl 8 Cochin 1. 

(30> It will thus be seen that practically 
all the High Courts in India are unani¬ 
mous in their view that the High Court 
has no power to review or alter its judgment 
in a criminal case except in the case mentioned in 
Section 369 of the Indian Code of Criminal Proce¬ 
dure or where the Court has acted without juris¬ 
diction or where it has decided the case without giv¬ 
ing an opportunity to a party for being he ard,--and 
that Section 561-A does not confer on the High 
Court any such power It is true that the 
core High Court held In some early cases ihat 
the High Court has such power. But in the later 
decisions of that Court the correctness of tn» 
view was doubted and a desire was expressed to 
fall in line with the other High Courts of India 
on this question. We do not think that there 
any reason why this Court should adopt a view 
different from tha*» adopted by all the 
Courts in India. Some of the High Courts have 
held that when a judgment is pas'ed by the High 
Court without jurisdiction or without giving an 
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opportunity to the parties to be heard the judg¬ 
ment can be reviewed. In the case of absence of 
jurisdiciion the judgment can be treated as one 
not valid in law and the passing of a fresh judg¬ 
ment cannot in strict sense be regarded as alter¬ 
ing or reviewing a prior judgment. 

(31) With regard to cases in which the parties 
were not given an opportunity for being heard it 
may be taken to be an implied condition Of such 
[judgment or order that it should be open to re- 
Iconsideration at the instance of ’he party preju¬ 
dicially affected. The power of the Court to re¬ 
consider the matter is implied in the very nature 
of an 'ex parte' decision. It was so observed by the 
Privy Council in 'KRISHNASWAMI PANIKON- 
DAR v. RAMASWAMY CHETTIAR', AIR 1917 PC 
179. Although this observation was made by the 
p . n .Y y Council with reference to proceedings in a 
civil suit the same principle must apply to proceed- 
mgs in a criminal case also as held by the Patna 
High Court in 'ASST. GOVERNMENT ADVOCATE 
v. UPENDRA NATH', AIR 1931 Pat. 81. These two 
cases will not therefore be real exceptions to the 

Section 369. It was therefore to 

^filf 1 l«^ at » e5 5 Ce ? fc J , In . cases where the Court, has 
acted without jurisdiction or where the case was 

decided without an opportunity being given to the 
he “ d fhe High Court has no power to 
alter or review its Judgment in a criminal case save 

Provided for in Section 369 
(Indian Code of Criminal Procedure). 

(32) Reference was made by the learned Public 
Prosecutor to a case in which this Court reviewed 
^ a crim inal revision, namely 'STATE 

l MATHAI KARUTHA KUNJU', Criminal R p. 
No. 178/1950. That was a revision from an order 
°L a( $ u ! tLal - This Court set aside the order of 

n^.rt tta iui^ Dd ' °J remitting ^e case to the 

Court _ below for fresh disposal, convicted the 

order^n th 116 Stat ^ ^ petition revi ew this 
° n V le eround that the revlsional Court has 
co “ v ert a finding of acquittal into one 
°f “ nv ‘ ct '° n - allowing the petition this Court 

1 , wa5 under the impression^ that 
the SUte had preferred an appeal from the order 

that - happened to convict the ac- 
cused. The conviction was therefore set aside and 
Ihe case was remitted to the Court below 

theSrt^toS^ fhls was really a case in which 

me court had no jurisdiction lb convict the ar 

except in matters specially provided for In ^ 
Code of Criminal Procedure and to ^ m wh eh 

.. (3 3) So tar as this particular case Is concerned 
the directton to the Judgment allowtog t h“SS 
to be entrusted to the custody of hfsrelati^^ 
.made on the basis of the toterirStlon of ^ 
proviso to Section 384, Travancore code CnmJ, 
Procedure and Rule 7 of the Rules po lder 
.the Travancore Lunacy Act. The iSSreSion 
put upon the proviso does not appear to be in 
consonance with the rulings of the Indian HtS 
ICourts on the point. The learned Judges them 
selves have cited with approval the ruling in 
PROVINCIAL GOVT., C P. & BeSar y 
“™ A GOPALA' air 1945 Nag 77 to the effect 
that after the amendment of the Criminal Proce- 
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dure Code the Court will not be justified in en¬ 
trusting the accused to the care of his relations. 
But the learned Judges relied on Rule 7 of the 
rules passed under the Lunacy Act which, accord¬ 
ing to them, authorises the Court while passing a 
detention order to allow the lunatic to be kept 
to the custody of his relations. We are not called 
upon to canvass 'he correctness of this view, it is 
clear from the judgment that the learned Judges 
have applied their mind to the question of inter¬ 
preting the proviso. They also considered the ap¬ 
plicability of Rule 7 of the rules passed under the 
Lunacy Act. 

The complaint of the learned Public Prosecutor 
is that the Court ought to have detained the ac¬ 
cused in safe custody and reported the matter to 
Government for appropriate action being token by 
Government with regard“o the accused. According 
to the direction in the judgment the relations of 
the accused to whose care he has been entrusted 
have to give an undertaking to produce the accused 
whenever called upon to do so by Government and 
have to execute a bond for that purpose. It Is 
seen from the bond executed by them that they 
have undertaken to produce the accused before 
Government when they are called upon to do so. 
If therefore Government want the production of 
the accused they have only to call upon the persons 
who have executed ihe bond either directly or 
through the High Court to produce the accused. 
In the circumstances, even if the direction in the 
judgment is not strictly to accordance with law we 
do not think that this is a case in which the 
Court has acted without Jurisdiction or where there 
has been an abuse of the process of Court or where 
any grave injustice was done to any party. In this 
view of the case also there is no reason why the 
petition filed on behalf of the State should be 
allowed. We therefore dismiss the Criminal Mis¬ 
cellaneous Petition. 

(34) KOSHI, C. J.: I concur. 

(35) GOVINDA PILLAL J.: I too agree. 

Petition dismissed. 
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FULL BENCH 

Kosbi, Govinda Pillai and Joseph 
V lTHAYATBIL. JJ. 

George Chadayammury, Petitioner v. State. 

f; 8 of 1951 and Criminal R. P. No. 66 
of 1951, D/- 10-12-1951. 

(a) Public Safety — Cochin Criminal Law 
Amendment Act (XXVII (27) of 1124), S. 3 — 
Notification under — Prosecution after repeal of 
Act. 

(Koshi and Govinda Pillai JJ. in the order 
of reference): The omission of the word ‘noti¬ 
fication’ in S. 73(2) of the Travancore-Co- 
chin Public Safety Measures Act (V (5) of 
1950) is of no moment in view of S. 23 of 
the Travancore-Cochin Interpretation and 
General Clauses Act (1125). Hence where 
the notification declaring the Communist 
party unlawful under S. 3 of the Cochin 
Criminal Law Amendment Act (XXVII (27) 
of 1124) was in force when the meeting of 
the Communist party was held but the Act 
was repealed by Act V of 1950 when the 
action was taken under S. 4 against the 
accused it cannot be said that the prosecu¬ 
tion was started under a defunct notifica- 

!n° n <? 5?* tra " s ^ ss *ng Ihe law as enacted 
m S. 4(1) and (2) of the Cochin Criminal 
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Law Amendment Act (XXVII (27) of 1124) 
the accused persons had incurred a liability 
in the sense of S. 73(3) of the Public Safety 
Measures Act and Cl. (c) expressly autho¬ 
rises the institution of an investigation or- 
a legal proceeding in respect thereof not¬ 
withstanding the repeal of the law under 
which the liability was incurred. 

(Paras 2, 3) 

(b) Public Safety — Cochin Criminal Law 
Amendment Act (XXVII (27) of 1124), Ss. 3, 
31, 33 and 40—Declaration under S. 3—Finality. 

Subject to the Order of the High Court on 
application, if any, made under S. 31 a de¬ 
claration under S. 3 is final and conclusive 
for all purposes ancfr a person prosecuted 
under Section 4 being a member of an as¬ 
sociation declared to be unlawful or for 
other activities in connection therewith 
could not question its validity. To make 
an order under Section 3 is an executive 
act and it cannot be canvassed directly or 
indirectly in Court except as the law makes 
provision in that behalf. Apart from the 
language of S. 3, sub-ss. (2) and (3) of 3. 33 
also make that point clear. To hold otherwise 
would be to hold that even when the High 
Court refuses to set aside the order a sub¬ 
ordinate Criminal Court can examine its 
validity if and when a prosecution happens 
to be launched under S. 4. Section 40 does 
not justify an inference to the contrary. 
‘Case law rel. on.’ (Paras 10, 11) 

(c) Constitution of India. Art. 13(1) — Re¬ 
trospective effect. 

If the charge under S. 4 of Cochin Crimi¬ 
nal Law Amendment Act included in its 
scope a count regarding membership of the 
Cochin Communist Party (declared unlaw¬ 
ful) prior to 26-1-1950 a prosecution can be 
proceeded with even if it is assumed that 
S. 3 of the Cochin Criminal Law Amend¬ 
ment Act is rendered void by Art. 13(1) of 
the Constitution. AIR 1951 S C 128, Ref. 

(Para 9) 

\ (d) Constitution of India, Art. 19(1) (c) and 
(4) — Public Safety — Cochin Criminal Law 
Amendment Act (XXVII (27) of 1124), S. 3 and 
notification under — Validity. 

Section 3 of the impugned Act enacts a 
provision directly affecting one of the seven 
fundamental rights guaranteed by Art. 19(1) 
viz. that recognised by Art. 19(1) (c) to form 
associations or Unions. Legislation seeking 
to prevent activities of associations falling 
within the category of those mentioned in 
the impugned section is certainly legisla¬ 
tion in the interests of public order or rnora- 
lity. Section 3, however, oversteps the 
bounds of permissible legislation and it has, 
therefore, to be declared to have become 
void when the Constitution came into force. 
When a law became void obviously a notifi- 
cation issued under that law would also 
become void. Once a prosecution is laun¬ 
ched against an association declared to be 
unlawful the criminal Court cannot question 
the validity of the notification and it can¬ 
not therefore be said that the law gives per¬ 
sons hit by it an opportunity for a fair trial. 
Serious inroads are made regarding the 


right to property also. There is no time 
limit prescribed for the duration of a noti¬ 
fication issued under S. 3. Government 
alone have authority to decide how long an 
association declared to be unlawful should 
continue to remain under the ban imposed 
by them. The cumulative effect of the ab¬ 
sence of a provision for proper notice or 
sufficient publicity and the imposition of a 
time limit to seek a review of the Govern¬ 
ment order by the High Court is to make 
the law overstep the bounds of permissible 
legislation in such a manner that sub-cl. (4) 
of Art. 19 could not save it. In other words 
it offends Cl. (4) of Art. 19 as an unreason¬ 
able restriction on the exercise of the right 
conferred by Art. 19(1)(c). 4 AIR 1951 Mad 
147, Rel. on; AIR 1951 S C 467, Foil. 

(Paras 13, 17. 18, 19)' 

(e) Constitution of India, Art. 19(1)(c) and 
(4) — Reasonableness — Test. 

As for the test of reasonableness it is well- 
settled that the Court is to be the judge 
of reasonableness. In deciding on the rea¬ 
sonableness or otherwise of the restrictions 
imposed by a law the substantive as well 
as the procedural provisions of the law 
should be examined. ‘AIR 1950 SC 27; AIR 
1950 S C 211, Foil. (Paras 14, 15) 

K. G. Kunjukrishna Pillai & K. K. Madhavan, 
for Petitioner; T. N. Subramania Ayer, Advo¬ 
cate-General, for the State. 


Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’50) AIR 1950 SC 211: (52 Cri L ,1^550)^ ^ 

(*50) AIR 1950 SC 129: (51 Cri L J 1525) 

(Pr lZ), 

(’50) AIR 1950 SC 27: (51 Cri L J 1383)^ 14) , 

(’50) AIR 1950 SC 124: (51 Cri L J 1514^ ^ 

(’51) AIR 1951 SC 128: (52 Cri L J 860^ ^ 

(•51) AIR 1951 SC 467: (52 Cri L J 54)^ ^ 

(’50) AIR 1950 Bom 363: (52 Cri L J 

(’51) AIR 1951 Bom 188: (52 Cri L J 30 FB) ^ 

(’50) AIR 1950 Cal 274: (51 Cri L J 1110 ( S B)^ 

C-51) AIR 1951 Mad 147: <52 Cri LJ 515 

(’50) AIR 1950 Pat 322: (52 Cri L J 61 ’ 0 ( £ r B > 2) , 

(1917) 1917 AC 260: (86 LJ KBl 1119) (Pr 22) 
(1942) 1942 AC 206: (110 LJKB 724) ^ ^ 

( 1918 ) 1 KB 101: (87 LJ KB 122) (Pr 23)', 
(1877) 95 US 714: (24 Law Ed 565) (Pr 20) 
Order of Reference by Koshl and 
Govinda Pillai JJ. 

One George Chadayammury, accused No. 
Jf {he C Spe C cial N °FirS Class Ma^rate Tri- 

which the learned Special First Class Magis- 
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(rate of Trichur framed against th e petitioner 
on 28-11-1950 under S. 4 (1) and (2) of the 
Cochin Criminal Law Amendment Act (Act 
XXVII of 1124). In exercise of th^ powers con¬ 
ferred on them by S. 3 of the said Act as con¬ 
tinued in force by thg Travancore-Cochin 
Administration and Application of Laws Act 
(Act VI of 1125) the Government by a notifi¬ 
cation published in a 'Gazette Extra-ordinary 
dated 2-1-1950 declared the Cochin Communist 
Party to be an unlawful association within the 
.meaning of the said Act. 

The prosecution case against the petitioner 
and the other accused in th e case is that even 
after the said notification they continued to be 
active members of the prescribed Communist 
party propagating its faith and teachings, that 
on 26-3-1950 a meeting of the said party was 
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Cochin Public Safety Measures Act which 
contains the relevant provision i s in these 
terms: 

“All orders made Or deemed to be made under 
the enactments referred to in sub-section ( 1 ) 
and in fore e immediately prior to the com¬ 
mencement of this Act shall continue in 
force and be deemed to hav e been made and 
shall hav e effect as if they hav e been made 
under this Act. and all appointments made, 
licenses or permits granted and directions 
issued . under any such order and in force 
immediately befor e such commencement 
shall likewise continue in force and be deem¬ 
ed to be made, granted or issued in pursu¬ 
ance of this Act.” 

It was pointed out on behalf of th e petitioner 
m i n fv said P art y was that the Cochin Criminal Law Amendment Act 
fnth! d h,p * °f the P etltioner and referred both to ‘notifications’ and ‘orders’ and 
d " dther .. u ?,. furtheran 1 ce of its unlawful objects that in view thereof the omission of th P term 

TcLlfTr? and l hat by th °se acts all the ‘notification' in S. 73 (2) was sTgiSficaS The 
accused persons contravened S. 4 ( 1 ) anrl 121 petitioner’s contention i« that with th_ 


- u -uv. 1,3 ail tile 

accused persons contravened s. 4 (1) and (2) 

XXvft Anvfj C ii. minal . Law Amendment Act. 
XXVII of 1124 The main ground on which the 

chaige is sought to b e quashed is that after 

the commencement of tb e Constitution of India 

Ant hi the Coc ^ m Criminal Law Amendment 
Act became void as the said section was in- 

™“^ t l ent . with and contravened the funda- 

E^h r ‘! h J S Sy aran ieed to th e citizens of 
India by Arts. 14 and 19 of th e Constitution 

notifii-atioif 1 ^ g , rodnd mentioned is that the 

the Cochiri Communist 
whei th T-, ful association was not in force 
^ he * aw w - as put 111 m °tion against the 

wifth^f rSOnS * lr \ the case and that case 
was therefore started without the sanction of 

the requisite notification. 

Though, for reasons which w e shall pre- 
, stat ®' mature deliberation we have 
C ™ e tA he co " dusion ^at we should place 
nf Ihitfr U °J? S for decis *°n by a Full Bench 
out t thaf C ?n rt ’ We thjnk necessary to point 

h, t fh h ih^-A° Ur opiniOD ‘here is no substance 
‘^‘he subsidiary point raised. Th e fact s neces¬ 
sary for a proper understanding of that point 
ma e d( f S thf? U t 0 h? : ^ enti0n has S already been 
“ nil? 6 ,? 11 act complained of in the 

Co^nurSt paxty^ 8 one , th e Cochin 

USAzs ; h a e s 

CrlixS^LavS^^men^nent ^Act* XXVlf Slfil 

me^ure Ct li S Sa ^ 

legislation intended to repkre seve? °/ 

Amendment Act, XXVII of , Law 

among others the Cochin CommSSt ™3 aring 
unlawful association was not in * party an 
the case wa s reeis?ered il based 
that the “repeal and sa v £ig” 2 5°“^ 
new Act did not keep ^ive 0 S r seek in r^u the 
in force ‘notification^ issued to cc^Ue 

repealed Acts hitor& SdS 'JZZ ° f l he 

SUCh Ac *‘ Section 73^2)^74^ 
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petitioners contention is that with th e enact¬ 
ment on 30-3-1950 of the Public Safety Measu¬ 
res Act the notification of 2-1-1950 had ceased 
to be in force and that the whole proceeding 
should therefore be quashed as founded on a 
defunct notification. The learned Advocate- 
General who appeared before us on behalf of 
the State urged several grounds to show that 
the contention was without substance. We 
however think it necessary to refer only to 
on e of those grounds. According to the Advo¬ 
cate-General the omission of th e term notijica- 
L 1OT *./ ro J a S. 73 (2) as of n 0 moment. Under 
o;/ 3 - 0 * th , e Travancore-Cochin Interpretation 
and General Clauses Act, 1125 when an Act 
311(1 re ‘? nacte ^ with or Without 

modification, a notification issued under the 
repealed Act shall, so far as it is not incon¬ 
sistent with the provisions re-enacted continue 
in force and bp deemed to have been made 

nnH? r -^ e provisipn so re-enacted, unless and 
untd it is superseded by any notification under 
the provisions so re-enacted. 

In view of S. 23 of the Travancore-Cochin 
Interpretation and General Clauses Act S ri 
(2) of ,h e Public Safety Measure?ActVpe'r- 
( hap t s . a superfluity. We cannot however accede 
?J be suggestion made o n behalf of th e peti- 
tioner that m view of S. 73 (2) the provision 
m the General Clauses Act (to use t chnrt 

th^ioint^m "t- be in K 0ked here ‘ In our °Piuion 

the pomt mentioned by the Advocate General 

mi°t Un th a t n ?h that 15 SU T- C ‘ ent t0 meet the ar ffu- 
™ defuK notiflcS^ 110 " WaS Staf,ed Under 

Secti A on 73 (3) (a) of the Public Safety 

niti T!u Act provides ‘inter afia’ that the re- 
peai ol the enactments referred to in sub-sec- 

r ° d l . (wh ‘ ch includes the Cochin Criminal 
Law Amendment Act. XXVII of 1124 also) 
shall not affect any liability incurred under any 
enactment so repealed and in clause (c) thereof 
among other things it is provided that in res¬ 
pect of a liability incurred under a repealed 

Kf t )^ n ( -. m . Ve i tlgat ^ n 1 u 0r a legal Proceeding may 
be instituted as if the new Act has not been 
passed. By transgressing the law as 
S. 4 ( 1 ) and (2) of th! Coehb, effl 
Amendment Act. XXVII of 1194 thl inaJ L,av 5 

s f 7 3 h s firsi-pjssgsA £iS 

“? 55 f & 

ceeding m respect thereof notwithstanding £ 
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repeal of the law under which the liability 
wa s incurred. These considerations are in our 
opinion sufficient to dispose of th e subsidiary 
point. 

(4) The main point is whether S. 3 of the 
Cochin Criminal Law Amendment Act XXVII 
of 1124 was rendered void by reason of Art. 13 
(1) of the Constitution. Before the Constitution 
it was certainly valid law, as there wer e no 
constitutional limitations on the legislative 
sovereignity of the Cochin Legislature. The im¬ 
munity from judicial review has become a 
thing of the past with the commencement of 
the Constitution and Courts cannot counten¬ 
ance any legislative infringement of a funda¬ 
mental right whether that law was in exist¬ 
ence at the commencement of the Constitu¬ 
tion or was brought inte existence subsequent 
thereto unless the infringement keeps itself 
witnin the bounds of permissible legislation. 


Section 2 (vi) of the Cochin Criminal Law 
Amendment Act, XXVII of 1124 refers to two 
kinds or classes of unlawful associations. The 
test for one class is whether the association 
is one indulging in activities referred to in 
Clause (a) thereof. The other class is that de¬ 
clared to be unlawful by Government under 
powers conlerred on them by S. 3. That section 
specifies the grounds on which Government 
could declare an association unlawful: Ac¬ 
cording to the provisions of the impugned Act 
that declaration is final and cannot be chal¬ 
lenged in a prosecution started in respect of 
activities in violation thereof. The only safe¬ 
guard is that under S. 31 of the Act, under 
which the aggrieved party can within two 
months from the date of th e declaration move 
the High Court to set it aside. The mam ques¬ 
tion iQ these petitions is whether this safe¬ 
guard is sufficient to bring the impugned pro¬ 
vision within the limits of permissible legisla¬ 
tion. , . 

The petitioner’s learned Counsel relied for 
purposes of his argument mostly on th e recent 
Full Bench decision of the Madras High Court 
in ‘V. G. ROW v. STATE OF MADRAS, AIR 
1951 Mad 147 where both S. 16 of the Induui 
Criminal Law Amendment Act (XIV of 1908) 
and the corresponding provision (S. 15 (2) (o) 
in the Indian Criminal Law Amendment 
(Madras) Act (Act XI of 1950)) were declared 
void as offending Art. 19 (1) (c) and (4) of the 
Constitution. The majority among the learned 
Judges repelled the contention that the Madras 
Act offended Art. 14 as well, though one of the 
learned Judges accepted that argument also 
As indicated earlier as w e ar e not proceeding 
to give a decision on these pet^itictn 5 oiirselveb 
we do not consider it necessary to refer to the 
various grounds urged before us on beh ** . 
the petitioner or the counter^rguments the 
learned Advocate General adduced on J“*“{ 
of th Q State We shall straightaway proceed 
t°o ^“Treasons which weigh with u s ^n 
referring the case for decision by a Full 
Bench. 

(5) Several of the objectionable ^atures 
which induced the learned Judges of the Madras 
High Court to hold that the Indian » 
Law Amendment (Madras) Act, XI of 19o0 
is void to the extent it authorises Government 
to declare certain associations unlaw fid are 
present in the case of th e Cochin Criminal Law 
Amendment Act, XXVII of 1124 also. The Ad- 
vocate General’s attempt was to make out 


that the Madras decision cannot apply to the 
disposal of the petitions before us as the 
Cochin enactment contained a provision for a 
judicial review of the Government’s declara¬ 
tion of an association as unlawful. It was con¬ 
tended that in that respect the Cochin Legis¬ 
lation was a great improvement on its counter¬ 
parts elsewhere. The Criminal Law Amend¬ 
ment (Madras) Act, 1050 contains no provi¬ 
sion for a judicial review of the declaration 
but it makes provision for reference to an 
Advisory body constituted under the Act. 

^ Th e Advocate General’s argument that the 
Cochin Act was a great improvement on the 
Criminal Law Amendment Acts eisewhere was 
sought to be met by the petitioner’s learned 
Counsel by stating that the absence of a pro¬ 
vision for personal service of the notice of 
the declaration on the members, or on the 
office-bearers, or th e association declared un¬ 
lawful or by leaving a copy of the declaration 
at the office of th e association or by publica¬ 
tion otherwise than by Gazette Notification 
also and the imposition of a time limit to apply 
for a judicial review made the safeguard em¬ 
bodied in S. 31 almost illusory. That no doubt 
is a matter for serious consideration. Assuming 
the Advocate General’s argument is worthy of 
acceptance we are afraid by distinguishing the 
Madras case from the case before us now in 
that manner we will be indirectly or implied¬ 
ly branding as unconstitutional the corres¬ 
ponding provision in the Travancore-Cochin 
Public Safety Measures Act (Section 23) en¬ 
titling the Government to declare an associa¬ 
tion as an unlawful association within the 
meaning of th e said Act. 


The new Act, that is the Travancore-Cochin 
Public Safety Measures Act, V of 1950 contains 
10 provision for a judicial review of the decla¬ 
ration nor does it provide for a reference to 
iny Advisory Board. Section 23 of the said Act 
s a reproduction of S. 16 of the Indian Crimi- 
lal Law Amendment Act, XIV of 1908 with 
words added to widen the scop e and amplitude. 
Section 16 of the Indian Criminal Law Amend- 
nent Act XIV of 1908 has with one voic e been 
:ondemned by all the three learned Judges ccn- 
itituting the Full Bench in 4 V. G. ROW v. 
STATE OF MADRAS’, AIR 1951 Mad 147 as 
absolutely void. Rajamannar C. J. said: 

“One could not find a better illustration of 
the exercise of naked arbitrary power than 
the original Criminal Law Amendment Act. 
The Government had only to issue a noti¬ 
fication on a subjective satisfaction that an 
association was unlawful and it was infalh- 
able and conclusive. It is impossible to say 
that the restriction imposed by th e origipal 
Act is in any sense reasonable within the 
meaning of Art. 19 (4) of the Constitution. 

Words similar if not more severe, have been 
used by the other two learned Judges, Sat>a- 
narayana Rao and Viswanatha Sastri, JJ., in 
condemning S. 16 of th e Indian Cp™ 11 }* 1 
Amendment Act (XIV of 1908). When the pro¬ 
vision in our present law is equally if nat 
stringent than that existed in . the .?£ B S 
Criminal Law Amendment Act m j {f® 
attemp\ to sustain the prosecution aga nst « 
petitioner and his co-accused by distinguish^ 
ing the Madras case, even if successful, we 
afraid, is sure to give rise to serious and to 
reaching consequences. At one stage n 
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Argument a point was raised that23 of the 
Travancore-Coehin Public Safety Measures Act 
V of 1950 is void but it was later conceded that 
the point did not directly arise in this case. 

(6) However as th e case raises important and 
novel questions and even a decision in favour 
of the State distinguishing the Madras case 
will inevitably involve implied or indirect con¬ 
demnation of an existing law we thinR the 
proper course for us will be to refer both the 
petitions for an authoritative decision by a 
Full Bench of this Court, and we order accord¬ 
ingly. 

Judgment of Full Bench 

(7) KOSHI J.: The Full Bench as consti¬ 
tuted now first sat to hear these petitions on 
11-10-1951 when th e learned Advocate Gene¬ 
ral applied for their adjournment for a fort¬ 
night on the ground that in th e light of the 
reference order, and judicial pronouncements 
elsewhere on legislations similar to those di¬ 
rectly or indirectly impugned in this proceed¬ 
ing, Government intended to amend the Tra- 
vancore-Cochin Public Safety Measures Act 

1950 and that in view thereof a postponement of 
the hearing of the petitions was from th e point 
of view of the State very desirable. The peti¬ 
tioner s learned Counsel strenuously opposed 
the motion but ultimately we granted th e ad- 
joummein. The discussion that followed the 
motl ° I }„ for adjournment did not rule out the 
possibility of th e withdrawal of the prosecu- 
tion gmng rise to these petitions. Exigencies 
of Court work did not permit this Bench to 
J"®? ^eain before 13-11-1951. Meanwhile on 
24th October 1951 Hi s Highness th e Raj Pra- 

,r k c h P? >m »I gated the Travancore-Cochin Pub- 

1951 6ty Measures (Amendment) Ordinance, 

in^ h fu t he hearin s was resumed on 13-11- 
‘i 1 . 5 ' the leaded Advocate General invited our 

thSTh Said t Ordinance and indicated 

tntlLa? I F be . conten dmg that th e unconsti- 
nature . if any, of the legislation im¬ 
pugned before us stood cured by it. I n answer 

tha? r °H i he B T ch we wer e informed 

that the State had no idea of withdrawing thp 

Lm S il CU °!1' ,. The Petitioner’s Counsel then 
commenced his arguments, but before it Dro- 

stage the Advo- 
cate-uenera 1 Intimated to th e Court that he 

fifag, a- 

X> the '?V n 'r* “ l STS 4 - 

mission of the offence. As the charge sought 
to be quashed relates to events that h Jln ] 

Sr teS 

i^OUr nninf Wmg hlS earlier Emission Wat 

m our opinion, proper. ’ 


(8) Both sides are hence agreed that the de¬ 
cision of these petitions must depend upon 
whether the Constitution has rendered S. 3 of 
the Cochin Criminal Law Amendment Act 
void on th e ground that it wa s inconsistent 
with the provisions in Part III of the Consti¬ 
tution guaranteeing certain fundamental rights. 
That in fact as the reference order indicates 
is the central point in the case. Before we 
proceed to discuss that question certain other 
points mentioned by the Advocate-General have 
to be disposed of. 

(9) In dealing with these points it is neces¬ 
sary to set out the meaning of the term “un¬ 
lawful association” a s given in S. 2 (vi) of the 
Cochin Criminal Law Amendment Act, S. 3 
which confers power on Government to declare 
an association unlawful and S. 4, the penal 
provision under which the prosecution against 
the petitioner and other accused persons in 
the case has been launched. 

S. 2 (vi) "Unlawful association’’ means an 
association: 

(a) which encourages or aids persons to com¬ 
mit acts of violence or intimidation or 
of which the members habitually commit 
such acts, or 

(b) which has been declared to be unlawful 
by Government under the powers hereby 
conferred. 

S. 3. If Government are of opinion that any 
association interferes or has for its object in¬ 
terference with the administration of the law 
or with the maintenance of law and order, 
or that it constitutes a danger to the public 
peare Government may, by notification in 
the Cochin Government Gazette, declare such 
association to be unlawful. 

S. 4. ( 1 ) Whoever is a member of an un- 

ass< ? Ciation . or takes part i n meetings 
of any such association, or contributes or re¬ 
ceives or solicits any contribution for the 
purpose of any such association, or in any way 

*hSi t *K the oper u atlons of any such association, 
shall be punished with imprisonment for a 

r whlch m «y extend to six months, or 
with fine, or with both. 

(2) Whoever manages or assists in the 

nrA^t ement 0t unlawful association or 
promotes or assists in promoting a meeting 

of any such association, or of any membSf 

thereof as such members, shall b e punished 

Stend to F t^ ment f ° r 3 term which may 
both d 1 tH years or Wlth flne ’ or with 

ill mL . off ®? ce under sub-section (1) shall 
notwithstanding anything contained in the 

non-baUaWe. Umnal l>rocedure - 11 o£ 108 6. be 

Party (decSred unlawful) C p“5“ to^-wSso 

$ £! 

after and on the date the meeting 

of took place viz., 26-3-1950 and the SiStiS 
connected with convening and coDdtfiJ’gS 

St&ST’.SSaft the chare 6 P* Ad ™- 
of count (i) cannot £ affected hvSi" JW* 
tuhon and that assuming S. 3 of the Implied' 
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Act was rendered void by Art. 13 (1) of the 
Constitution a prosecution in respect of an 
offence committed before 26-1-1950 can still be 
proceeded with. The recent decision of the 
Supreme Court of India in ’KESAVAN MA- 
DHAVA MENON v. STATE OF BOMBAY’, 
AIR 1951 S C 128 and the Bombay Full Bench 
decision 'IN RE KESAVA .MADHAVA MENON’, 
AIR 1951 Bom 188, which gave rise to it were 
relied upon in support of the argument. 

The petitioner's learned counsel did not dis¬ 
pute that the argument must prevail if the 
charge included in its scop e also count (i) above 
as mentioned by the Advocate-General. He 
however strenuously contended that the charge 
was in respect of the membership of 
the proscribed association on the date 
of the alleged meeting and the part 
the accused took in it. According to him 
it would at best include also an accusation 
regarding membership of the said association 
thereafter but not more. It was argued that 
the language of the charge did not admit of 
the construction the learned Advocate-General 
sought to put upon it that it also related to 
membership befor e 26-1-1950. That date is not 
mentioned in th e charge and our own reading 
of the document is that it does not include a 
charge for membership of the Cochin Com¬ 
munist Party prior to 26-1-1950. Nothing was 
in our opinion further from the mind of the 
Court which framed the charge than to include 
such a count also within its scope. 

Probably nobody ever thought of it before 
the Advocate-General mentioned it before this 
Bench. To satisfy ourselves whether th e Court 
could have meant to include membership prior 
to 26-1-1950 also within the ambit of the charge 
we carefully examined not only that document 
but the entire records of the case including the 
charge-sheet filed by the Police as also the evi¬ 
dence recorded by th e Magistrate. Clearly the 
prosecution was concentrating its attention on 
the meeting of 26-3-1950 and the activities of 
the accused in connection therewith. We are 
therefore unable to accede to the argument 
that the charge as framed by the Magis¬ 
trate includes a Count . relating to the 
membership of the proscribed associa¬ 
tion before the Constitution came into force. 
In view of this conclusion th e further argument 
that our extraordinary powers under Art. 226 
should not be invoked to quash the charge m 
part while we cannot touch th e other part does 
not arise for consideration. 

(10) A further point raised by the Advocate- 
General was that th e declaration under S. 3 
of the Cochin Criminal Law Amendment Act 
was not final and that it was justiciable even 
apart from S. 31 of th e Act. Sections 31 to 
35 contain provisions for judicial review of 

orders made under section 3 a " d 31 s< ? j* 
as is relevant for our present purpose is in 

these terms: _ . 

Any person aggrieved by an order Passed y 
Government under S. 3 declaring an a.s 
ciation unlawful may. within two montts from 
the date of such order, apply to the High 
Court to set aside such order and tn 0 Hign 
Court shall decide: 

(a) Whether th e association declared unl ^; 
ful hag interfered with or has for the 
object interference with the administra¬ 
tion of law or with the maintenance of 


L I. R. 

law and order or whether it constitutes 
(b^ ^ anger to Public peace or not; 

Section 32 enacts that every application un¬ 
der S. 31, shall be heard and determined by a 
Division Court of three Judges. Section 33 (1), 
so far as relevant, provides that if it appears 
to the Division Court on an application under 
S. 3P that the association in respect of which 
a n order under S. 3 has been passed has not 
interfered with or has not for its objects inter¬ 
ference with the administration of law or with 
the maintenance of law and order or that it 
did not constitute a danger to the public peace 
shall set aside that order. Sub-section 2 enacts 
that where there is a difference of opinion 
among the Judges forming the Division Court, 
the decision shall b e in accordance with the 
opinion of the majority of those Judges and 
sub-section (3) is to the effect that where there 
is no such majority which concurs in setting 
aside the order in question, th e order shall 
stand. Section 34 lays down certain special 
rules of evidence when the application under 
S. 31 is with reference to any newspaper (pro¬ 
visions relating to such applications hav e been 
omitted in Ss. 31 and 33 as set out above), and 
S. 35 relates to the procedure in th e High 
Court with respect to applications under S. 31. 
That section reads: 

The High Court shall, as soon as convenient¬ 
ly may be, fram e rules to regulate th e pro¬ 
cedure in the case of applications mad e to 
it under S. 31. the amount of the costs there¬ 
of and th e execution of orders passed thereon, 
and until such rules are framed th e practice 
of such Court in proceedings other than suits 
and appeals shall apply, so far as may be 
practicable, to such applications. 

Th P reference order makes it clear that the 
ar^ments befor e the Division Bench proceed¬ 
ed on the basis that subject to the order of the 
High Court on application, if any, made under 
S 31 a declaration under S. 3 was final and 
conclusive for all purposes and that a person 
prosecuted under S. 4 for being a member of 
an association declared to be unlawful or for 
other activities in connection therewith could 
not question its validity. 

To make an order under S. 3 is an active 
act and it cannot be canvassed directly or in- 

a-rrSi 1 

!° S d a'S thf o'rfeT Criminal 

( 3 ) of Sec. 33. There was. therefore no need 
to include S. 3 in S. 40. 

( 11 ) Section 3 of the Cochin Crkntoal Law 
Amendment Act is in the same terms as S. 
16 of the Criminal Law Amendment Act XIV 
( 14 ) of 1908, and with reference 10 order 
passed under the said S 16. it %**«**£ 
settled law that such orders are fmal and™ 
elusive and not justiceable. Though we think 
it unnecessary to refer to authorities baring 

on the point we shall just mention that in 
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case referred to in the order of reference ‘V. G. 
ROW v. STATE OF MADRAS', AIR 1951 Mad 
147, it was assumed by ail concerned that the 
order was conclusive and final. We have al- 
Iready mentioned that S. 40 of th e Cochin Cii- 
(minal Law Amendment Act, does not justify 
|an inference to th e contrary and that provision 
was the sole distinguishing feature th e learned 
Advocate-General relied upon in support of his 
position that an order under S. 3 of th e Cochin 
Criminal Law Amendment Act is open to judi¬ 
cial review even otherwise than a s expressly 
provided by the enactment. 

( 12 ) In this context mention may also be 
made that with reference to orders made un¬ 
der similar enactments in other States the view 
uniformly held by Courts is that they are not 
open to challenge on th e merits. Among the 
cases we have in mind mention may b e made 
of: (1) 'ROMESH THAPPER v. STATE OF 
MADRAS’, AIR 1950 SC 124; (2) 'BRIJ BHU- 
SHANv. STATE OF DELHI’, AIR 1950 SC 129; 
(3) N. B. KHARE v. STATE OF DELHI’ AIR 
1950 SC 211; (4) ‘BRAJNANDAN SHARMA v 
STATE OF BIHAR’, AIR 1950 Pat 322; (5) ‘JV- 
SHINGBHAI v. EMPEROR’. AIR 1950 Bom 

2™J^ d (6) SUNIL KUMAR v. WEST BENGAL 
GOVERNMENT’, AIR 1950 Cal 274. 

first case related to an order under the 
Madras Maintenance of Public Order Act, 1949, 
the second and th e third cases to orders under 
the East Punjab Public Safety Act, 1949, the 
fourth case to an order under th e Bihar Main¬ 
tenance of Public Safety Act, 1949, the fifth 
case to an order under th e Bombay Public 
Security Measures Act, 1927 and the sixth case 
to an order under th e Bengal Criminal Law 
Amendment Act VI of 1950. We wish we were 
able to accept th e Advocate-General’s point of 
view regarding th e nature of an order under 
a * ™ tbe Coc ^ ln Criminal Law Amendment 
rf,, ^ere we able to do that that would have 
knocked the bottom out of the case the peti¬ 
tioner was attempting to mak e out. Th e whole 
edifice of his case was built o n the argument 
that an order under S. 3 is not impugnable in 
prosecutions under S. 4 or under other penal 
£S°* ns ,? f , tho Act U the concession with 
^ ch tC ^ U 13 acceP^ble the question whether 

toHsnWr? to , tovoke the extraordinary 
jurisdiction vested In us under Art. 220 would 

become mor e prominent than otherwise For 

reasons already stated we cannot howeveJ 

found our order o n the view that th e validity 

of the order can be examined by the ordinary 

Ctfmmal Court trying a case for" <Srav?S 

We have, therefore, necessarily to famine 
top question whether S. 3 of th e CochtoCrt- 
mmal Law Amendment Act which inv«fc 
Government with authority ' to declare an 
fEZ#* lawful on its subjective s?Usfa c- 

« SSf! ft *& 

come void under the ConstitutioS h b 
(13) The contention of th e petitioner’-; i Mm ^ 
amnsel or, the main point Si toe Ze wa s Tat 
f* 3 °J the Cochin Criminal Law AmenHmon? 
Act offended both Art. 14 and Art 19 
of the Constitution and that therefor^thP se2 

s?tM sssrafw 

floner unsustainable. Though Arts? 14 Lfl 9 
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were both said to have been offended the 
gravamen of th e attack wa s that the Cochin 
Criminal Law Amendment Act, particularly s. 
3 was a direct inroad on the freedom to form 
associations or unions recognised by Art. 19 (lj 
(c) and that the infringement had overstepped 
the limits of permissible legislation sanctioned 
by sub-clause (4) of Art. 19. 

That S. 3 of th e impugned Act enacts a 
provision directly affecting on e of the seven 
fundamental rights guaranteed by Art. 19 ( 1 ) 
viz., that recognised by Ait. 19 (1) ( c ) to form 
associations or unions admits of no doubt. We 
have, therefore, to examine whether th e saving 
provision in Art. 19 (4) would prevent it from 
becoming void. Art. 19 (4) is in these terms: 
Nothing in sub-clause (c) of the said clause 
shall affect the operation of any existing law 
in so far as it imposes, or prevent the State 
from making any law imposing, in the in- 
4 . • ^ _ or morality, reasonable 

restrictions on the exercise of the right con¬ 
ferred by th e said sub-clause.” 

Under it the restrictions should be reasonable 
and they must hav e been imposed in the in¬ 
terests of public order or iporality. It cannot 
for a moment be contended that legislation 
to Prevent activities of associations 
failing within th e category of those mentioned 
in the impugned section is not legislation in 
th e interests of public order or morality It 

2l there,ore ’ Sp heW that the ^w or the 
notification is invalid o n that ground. One of 

the conditions of Cl. (4) of Art. 19 is thus 
satuified. Whether the law would b e abused 
is a different question altogether. 

y. 4 ) _f 0r , th e test of reasonableness it is 

well settled that the Court is to be the judge 
of reasonableness. W e need here only reflr 

•rnPAi im S J ' Supreme Court said in 

GOPALAN v. STATE OF MADRAS’ AIR 
1950 S C 27. At page 109 of th e report tire 
learned Judge has observed: 

T 0 h c eth ,f ? n / law has “ fact transgressed 
these limitations is to be ascertained by the 

if* f lts view, the restrictions im- 
posed by the law are greater tha n whaf is 

E K by r Ck ', (2)t0 (6) whichever is 
phcable the Court will declare th e sam« to 

Sit u fi ons , t ;““ na ‘ “1,. texote 0 void e uS“ 

♦h —TV .• He ^ e again there is scop e for 

of e the Co C urt 0l rf°h He ,int ® UectuaJl yardstick’ 

smitinv that I { 1 , ho Y* ver I the f- our t finds, on 
.. y* .. at the law has not oversteoDed 

hale 0 'rittl Rations. the Court wS 

law or not” ld th& law> whether il like s the 

jSlf the C £ urt ' s function has since 

nee,, touted subsequent decisions both in 

Courts * nd lhe Vari0US “«•> 

in r 

reasonableness or otherwise of the restrictions 
imposed by a law the substantive as well as the 

ss rsr~& i 3h*hS2 u & 

SKd &S h lAT: med *** JUS “ C <» oi ^ 

3 ® Hi 
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considered with regard to the exercise of 
the right, it does not necessarily exclude 
from tile consideration of the Court the ques¬ 
tion of th e reasonableness of the procedural 

part of the law. 

it seems that the narrow construction sought 
to b e put on the expression to restrict the 
Court’s power to consider only th e substan¬ 
tive law on th e point is not correct.” 
Mukerjee J. who dissented from the majority 
of the Judges in that cas e agreed with the 
learned Chief Justice on this point. 

(16) flow far the impugned provision has 
kept itself within bounds or overstepped the 
bounds has to be decided against th e back¬ 
ground of these well-settled propositions, in 
applying them to the law impugned here we 
may with respect state that we got valuable 
help from th e decision in ‘V. G. ROW'S CASE’, 
AIR 1951 Mad 147. No doubt with respect to 
th e machinery provided for review of the order 
passed by Government, th e provisions in the 
Madras Criminal Law Amendment Act XI (11) 
of 1950 and the Cochin Criminal Law Amend¬ 
ment Act XXVII (27) of 1124, are different. 
The scope of the review & the extent of th e autho¬ 
rity of the two tribunals ar e also different. But 
there are very many features common to both 
enactments. W e cannot, therefore, accede to 
the argument of the learned Advocate-General 
that that decision cannot be helpful here or to 
agree with him that it does not lay down cor¬ 
rect law. 

It is not true that the learned Judges in that 
cas e did not examin e the validity of the pro¬ 
vision conferring authority on Government to 
declare associations of the kind specified in the 
enactment unlawful or the validity of the noti¬ 
fication issued under that provision. An order 
made by Government forfeiting certain amounts 
of the prescribed association was also challeng¬ 
ed there, but the main question considered re¬ 
lated to the constitutionality of the law & the 
legality of th e notification issued thereunder. 

(17) At this stag e we may state that after 

a careful examination of the provisions of tne 
impugned Act we hav e come to the conclusion 
that S. 3 oversteps the bounds of permissible 
legislation and that it has, therefore, to oe de¬ 
clared to have become void when the ~° V. . 
tion cam 0 into force. When the law under wh^ch 
the notification was issued vo d 0 bvK.us- 

iy a notification issued under that 1 ™ 

also become void. The prosecution against the 
petitioner (and the other accused in the case) 

was therefore initiated \ ith ° Ut ^ t°o 

any valid law and the charge has therefore to 

be quashed. 

nai Thp Cochin Criminal Law Amendment 

?Bofi"L r moShs WffiKr S-‘ 
years with or without fine. Once a prosecution 
is launched against an association declared to 
b e unlawful th e criminal Court cann . ot . q “ e *‘ 
tion the validity of the notification and it can¬ 
not therefore b, said the law pves persons hit 
by it an opportunity for a fair trial. Serious 
inroads are made regarding the nght to pro¬ 
perty also. There is no time limit prescribed 
(for the duration of a notification issued under 


A. I. R, 

fjV, 3- , Government alone have authority to de¬ 
cide how Jong an association declared to be 
unlawful should continue to remain under the 
ban imposed by them. “ e 

No ‘locus penitential is given to those who 
ueie connected with the association when it 
was declared unlawful to withdraw from mem¬ 
bership withm a reasonable tim e of its noti¬ 
fication as such. Two radically different modes 
of procedure ar e to be followed with respect 
to prosecutions falling under the two cate¬ 
gories of unlawful associations mentioned in 
clauses (a) and (b) of S. 2 (vi). While in res¬ 
pect of a prosecution against an unlawful asso¬ 
ciation falling under Cl. (a) the normal mode 
of procedure is to be followed, with respect 
to a case against an association declared to be 
unlawful by Government, th e accused practi¬ 
cally stands condemned even when th e prose¬ 
cution commences. The law is not that there 
will b e a presumption in favour of the prose¬ 
cution that th e association concerned is unlaw¬ 
ful, but that the accused cannot question the 
validity of th e declaration of th e Government to 
that effect. 

(19) With respect to a law which contains 
such Draconian provisions and serious inroads 
on the liberty of th e citizen the law does not 
enjoin upon Government to specify the grounds 
on which the declaration is mad e or the rea¬ 
sons for making it or other particulars, if any, 
that may have a bearing on the necessity for 
the declaration. Nor is there a provision for 
sendee of th e notice of the declaration direct¬ 
ly on the associations concerned or on the 
members thereof. Where an association hereto¬ 
fore lawful is made unlawful, the most ele¬ 
mentary principles of justice and fair play re¬ 
quire some notice of th e illegality to be given 
to the members of the association so that they 
may regulate their conduct accordingly. The 
only publicity sought to be given to the noti¬ 
fication is by publication in the Official Gazette. 
This together with the imposition of a time 
limit for approaching th e High Court to get 
the declaration cancelled makes the safeguard 
of a judicial review really illusory. In our 
opinion the cumulative effect of the absence 
of a provision for proper notic e or sufficient 
publicity and the imposition of a time limit to 
seek a review of the Government order by the 
High Court is to make the Jaw overstep the 
bounds of permissible legislation in such a 
manner that sub-claus e (4) of Art. 19 could 
not save it. In other words it offends cl. (4) 
of Article 19 a s a n unreasonable restriction on 
the exercise of the right conferred by Art. 19 
(1) (c). With the coming into force of the Cons¬ 
titution the law (section 3 of th e impugned 
Act) as also the notification issued under it be¬ 
came void. 

(20) Here w e may with advantage refer to 
the opinions the learned Judge in .G .ROW a 
CASE’, AIR 1951 Mad 147 expressed regarding 
the absence of a provision for direct notice. 
At page 130 of th e report Rajamannar C. J. 
is seen to hav e stated as follows: 

“The first and, in my opinion, the most im¬ 
portant defect in th e procedural part of the 
Act which renders the restriction unreason¬ 
able is the absence of any provision for tne 
communication of the order of the Govern¬ 
ment declaring an association to b e unla^ui 
to the association and its members The Act 
provides only for a notification in the officia 
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gazette. Though it is true such a notification 
may in certain cases b e treated as amount¬ 
ing to constructive notice of th e order of the 
Government yet in a case where drastic con¬ 
sequences ensue by reason of the order, the 
:• interest of th e citizens requires a more direct 
notice. Section 16 (1) (b) provides that the 
notification shall fix a reasonable period for 
any office-bearer or member of th e associa¬ 
tion or any other person interested to make 
a representation to the State Government in 
respect of the issue of th e notification. Pre¬ 
sumably after the lapse of the period so 

fixed, there will be no right of representa¬ 
tion. 

"It is easily conceivable that the members 
of an association may not have knowledge 
of thg notification declaring it to be unlawful 
tm after th e lapse of th e period fixed. Though 
all persons in a State ar e presumed to know 
tne law ox the land and ignorance of Jaw 
is no excuse. I do not think there is anything 
which makes it incumbent on every citizen 
to pursue regularly th e official gazette In 
the case of preventive detention or intern¬ 
ment or extemment, the order i s served on 
the person concerned. I do not mean to say 
P er r sonal service is th e only mod e of 
In cases evasi °n or absconding or 
£° ther cases where it is impracticable to 
have personal notice, other modes of service 
may b e resorted to. W e are familiar with 

the CiviT P V C m ° deS ° f n ° Uce provided under 
, tba cas e of a n association which is 

!wmif red i ° f has a distinctiv e nam e and a 
defin.t 6 place set apart for its use, fh e noti¬ 
fication can be served on any office-bearer of 

availahl° C1 f tl0n or . U n ° such office-bearer is 
nmin b nf f r / e i Vice by af fixtore at th e re- 

such d nn u the associa tion. Without some 
such notice, it appears to me to b e unreason- 

able to say that th e association and its mem¬ 
bers would be precluded from makine a 
representation to the Government against g the 
issue of the notification after a fixed tim«? 
Section 15 ( 1 ) of the Act detunes an tsSl 

whether the samlet" ° r b ° dy ° f persons - 

twfSame h o e r S noT* beknOWn by 3 disti ^ 

SSS S3 it JS d v’fS? 

personal notice in such a cal ™ ty f a 
bers alleged tn form on ine mem- 

fe SWVffl 

evidently Xended ' to ‘belivS^toX^^ 
elation and its members ‘u the ass °- 

Satyanarayana Rao T cow 
In the first place ther« iq aa 
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argue that the issu e of a notification which 
contains the grounds on which the declara¬ 
tion is made is itself a good substitute for 
services of the grounds o n the members or 
office bearers of the association. I n support 
or this contention, however, no authority has 
been cited before us. An association is defin¬ 
ed in S. 15 (1) of the Act as "any combina¬ 
tion or body of persons whether the same 
b e known by any distinctive name or not.” 
if the association has a distinctive name and 
na s a place of business, the ordinary mode 

at tv^X 8 the k 011 ^ ^ ay be to leave a notice 
its business 6 Where the associa tion carries on 

"If it has no distinctive name the associa- 

b u de / cnbed onl y by the names ot 
the combination or the 
names of th e body of persons. The Govern¬ 
ment. therefore, must know in such an eveS 
hanam 5 s of th e persons who constitute the 

Snn b m la hi° n f ^ association - A combination 
cannot be of known apd unknown persons so 

knmlm ke both the know n and the un- 
known Persons punishable under S. 17 by 

virtue of the notification. If the persons are 

enZZ" tt H d J mcUjt t0 see ^ Go* 

C 0 l i d be in a Position to sfate in 

itl ohi?e? Un u S that the a ? sociat >on has for 

n S T ny ° f the objects specified 
in b. 15 (2) (b). In my view it is jmnossihle 

. a fl cce Pt the argument that the issu e of a 

notification tantamounts to service of the 

grounds on the aggrieved persons. 6 

observes*: 173 3nd 174, Viswanat ba Sastri J. 

"There is no provision in th e Act for service 

socia h t?on 0 fh C rn>^h ^ d ^ Iarali °n On the As- 
sociation thiough its office-bearers or mem¬ 
bers at its place of business. Such a nrovi 
S10n *s common in other enactments Th« 

A <*£%" ’SKS&S ,h ia'S 
m e the C i?oHfication bm £T^Ten‘ S T* 

7 th,t “V 50 ”" « to exam. 

p /®* : th e Income-Tax Act, statutory provi- 

rai notified f ° r the publica,i °n of a gene- 
notice ^ X f° as t0 fl * aU citizens with 

were^n pnom also ? war ? that citizena wb » 
* n enemy country during war time and 

condemn^ assisted th o enSwy have bS 
condemned as war criminals without per? 

PublicaX V ‘? ° m l . h ? proceedings but Set 
publication in official gazettes. But this rule 
of constructive servic e by publication is 

exca P b 2?, ra ^her than th e rule ‘PENNEYPr 
v. NETT’, (1877) 95 U S 714 .” 

n»a. St 

emment to state th 0 grounds nr ri! ^ Gov ' 

n Hfi ma f king - a declara ^ iSder S 3 and^ 
notification impugned here 6 anc \ 

the relevant daus^T re P r o d u<x« 

ssssft if a 
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also receive wid e publicity in papers and, 
now, over the wireless. Not so Royal Procla¬ 
mations and orders of a Food Controller and 
so iorth. There must therefore be promulga¬ 
tion and publication in their cases. The mode 
oX publication ca n vary; what is a good 
method in one country may not necessarily 
be the best in another. But reasonable publi¬ 
cation of som e sort there must be.” 

The above case lends considerable support to 


(22) Unlike the Madras Criminal Law Amend¬ 
ment Act. lyoo. tne Cochin Criminal Law 
Amendment Act provides a safeguard to the 
aggrieved party to approach the High Court 
for cancellation of th e notification issued by 
Government. High judicial opinion in Eng¬ 
land has doubted whether a Court of law would 
be an appropriate tribunal in such matters, 
Per Lord Finlay L. C. in ‘REX v. HALLIDAY’, 
(1917) AC 260 at p.269 and per Lord Wright in 
‘LIVERS1DGE v. SIR JOHN ANDERSON*, 
(1942) A C 206 at p. 267. We shall for the pre¬ 
sent assume that th e provisions in the Cochin 
enactment alTorded sufficient protection to an 
aggrieved citizen once a motion happened to 
be made for cancellation of the order. However 
th e opportunity for making such motion was 
few and far between when ther e was no provi¬ 
sion for direct notice or better publicity and 
the time limit imposed to approach th e High 
Court began to run from the date of th e noti¬ 
fication itself and not from the date of the 
knowledge thereof. 

(23) Very recently in ‘HARLA v. THE STATE 
OF RAJASTHAN*, AIR 1951 S C 467 it fell to 
a Division Bench (Mahajan and Bose JJ.) 
of the Supreme Court to consider the difierence 
between Acts and Orders in respect of promul¬ 
gation and publication. We think it appro¬ 
priate to extract some passages from th e judg¬ 
ment in that case here. Bose J. who gav e the 
decision after referring to th e facts of the case 
first said as follows: 

“In the absence of any special law or custom, 
we ar e of opinion that it would be against 
the principles of natural justice to permit 
the subjects of a State to be punished or 
penalised by laws of which they, had no 
knowledge and of which they could not even 
with the exercise of reasonable diligence have 
acquired any knowledge. Natural justice re¬ 
quires that before a law can become opera- 
tiv e it must b e promulgated or PuWjshea. 

It must be broadcast in some recognisable 
way so that all men may know what it is. 
or at the very least, there must be some 

special rule or regulation or h^owledc^cTn 
nel by or through which such knowled 0 e can 

be acquired with the exercise of due and 
reasonable diligence.’’ . . 

Efeir sxsx 

words * 

«*Thf> ’ nrinciple underlying this question has 
bin ScMy considered in England For 
cxnmDle on a somewhat lower plane, it was 
held in ‘JOHNSON v. SARGANT’, (1918 
I K R ini- 87 L J K B 122, that an order of 

Us^ParUament^is ^stressed" The’ dU*A. is 

obvious. . . 

Acts of the British Parliament are public¬ 
ly enacted. Th e debates are open to die 
public and th e Acts ar e passed by the ac¬ 
credited. representatives of the people who 
in theory ca n be trusted to see that their 
constituents know what has been done, iney 


the view we tak e here tha^ the provision in 
the Cochin Criminal Law Amendment Act, 
1124 regarding the publication of a notifica¬ 
tion under S. 3 is open to grave objections. 

(24) In the view we take that S. 3 transgres¬ 
ses all reasonable bounds recognised by sub- 
cl. (4) of Art. 19 and that the section hence be¬ 
came void when the Constitution came into 
force it is unnecessary for the present case to 
consider how far that section offends Art. 14. 
We therefore leave that matter open. 

(25) As a result of th e conclusion we have 
arrived at in the foregoing paragraph we hold 
that S. 3 of the Cochin Criminal Law Amend¬ 
ment Act, XXVII of 1124 became void on 26- 
1-1950. Th e notification issued by Government 
thereunder on 2-1-1950 ceased to be valid on 
the said date (26-1-1950) and th e prosecution 
for transgression thereof in respect of acts 
after th e said dat e is clearly unsustainable. 
The petitioner’s prayer to quash the charge 
framed in th e cas e (CC. 75 of 1950 on the file 
of the Trichur Special First Class Magistrate’s 
Court) has therefore to be allowed and we 
order accordingly. O.P. 8 of 1951 and Crl. R. 
P. 66 of 1951 both succeed. 

(26) In passing the abov e order quashing the 
charge framed in the case as a whole we have 
not omitted to notic e that one alone out of 
the several accused persons has filed these 
petitions. Th e records of the cases were called 
for and in th e exercise of its revisional juris¬ 
diction this Court is of its own motion com¬ 
petent to pass such an order. We do not how¬ 
ever know whether the detention in jail of the 
petitioner and the other accused who have 
been apprehended is on account of this case 
alone. As such we do not pass any order for 
their immediate release. A copy of this order 
will be immediately forwarded to th e Special 
First Class Magistrate, Trichur. for appropriate 
action. Order accordingly. Leave granted. 

Order accordingly. 
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GANGADHARA MENON 
AND JOSEPH VITHAYATHIL, JJ. 

Ananthanarayana Iyer, Appellant v. Harihara 
Iyer Ganapathy Subbier and another, Respon- 

Second Appeal No. 679 of 1124, D/- # 7-8-5L 

Civil P. C. (1908), O. 21, R. 16, Proviso 2 -- 
Tranvancore Civil P. C.. O. 21. R. 14, Proviso 2 
— “Decree for the payment of money — 
Money decree passed against assets of deceas¬ 
ed person. 

ihe.words Tor the payment of money m 
Proviso 2 clearly indicate that the proviso 15 
confined to cases of personal decrees, in* 
proviso can therefore apply only to a case where 
there is a personal decree for payment 



1932 
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money. AIR 1932 All 704; 1947 HR 603, Rel. speaks only of reasonable grounds and not evi- 

on - (Para 2) donee. The Court is not to go at a tangent in 

Where a money decree is ttossed aeainst the order to find out nn«ihle PVrtICPC fAf irxe 


on ' , (Para 2) deuce. The Court is not to go at a tangent” in 

Where a money decree is ifassed against the ?rder to find out possible excuses for granting 
assets of the deceased ‘P’ the mother of the de- ° a, I- AIK 1933 Bom 492 and AIR 1934 Sind 131 
ts there is no personal decree against the Kel - on- (Para *>/ 

ante Hphoo avpt, ;t th- -- .« Anno: Cr. P. C., S. 497 N. 5, Pts. 7 and 8 

Government Pleader, for the State; M. Bhas- 
ir<i Menon. for Pmintpr.PotitiA^A, 


ui mu ucucaauu r me roomer oi the de- 
fendants there is no personal decree against the 
defendants. Hence, even if the assignment of 
the decree in favour of one of the defendants 
is benami, the assignee is not debarred from 
executing the decree on account of the second 
proviso. (Para 2) 

Anno: C.,P. C., O. 21, R. 16 N. 17. 

S. Boothalingam Iyer, for Appellant; M. Rla- 
dnavan Nair, for Respondent No. 3 . 

Cases referred to : 

( : «) «« S 6 oV 04: <M AU 448) gg 

JUDGMENT: The 4th defendant is the second 
appeLant. The matter arises in execution. The 
3rd respondent obtained an assignment of the 

sought for rec ° 2 Ti)tion of the assign¬ 
ment and execution of the decree. The 4th defen¬ 
dant objected on the ground that the assignment 
is a benami one taken by the 1st detendant in he 
““V* “? ^ife and tha, under the second , £ 
™° toR : M ol O. XXI C.P.C. such an asagnnicct 
“““ “ ot ^ recognised. The Courts below over- 

ob J cctlon - The 4th defendant has there¬ 
fore come in second appeal 

Tr ( o 2 ,!o3 h ° se £? nd P roviso O. XXI, R. 14 of the 
Travancore Civil p. c. corresponding to O XXT 

R. 16 of the Indian Code is as follows - XXI> 

smss a.'sa?-' ■* s - 

Idicaterthat !h It* payment of money 1 clearly in- 

Is 1 *"- T i° pr °™» ™ tS S 

a case where there is a personal decree 

AZIR Afr^Ani "a? 1107 ' Vide ‘MT-^SIA BIBI v 
603 A .® 1922 A11 704 and 1947 TLR 

naeeJ^ 6 in ttiis case is a money decree 

C? nsl of the deceased^anrathv 

SsaarffflfiAtS 

dismissed with costs ^imdless and it is 

Apptal dismisied. 
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GOVINDA PILLAI, J. 

tioner V ” Velappan Koch «nny, Counter-Peti- 

Criminal R. P. No. 370 of 1950, D/- 14-11-50 
Criminal P. C. (1898), S. 497 (l) - Sertion 
speaks of reasonable grounds and rw 
- (Cochin Criminal P. C. S. 397 n \ , evidence 

i«i 4 ^ , . en . an applicatior * for bail is made in 
Initial stage of the case, the MtSSSt]* the 

expect the prosecution to satisfy 
Is a genuine case, and that it will h* 

Produce ‘prima facie’ evidence in supSjrt If «£ 
£«» he cannot expect at stage to 
have evidence establishing the guilt of thf 
«Ked beyond reasonabirdoubt Section 4 § 7(5 


-. . * me oiaie; 

Kara Menon, for Counter-Petitioner. 

Cases referred to : 

(’33) AIR 1933 Bom 492: (35 Cri L J 539) 
('3a) 36 Cri L J 711: (AIR 1934 Sind 13^ 2) 

St?,e D ^ R r 'T hii is filed on behalf o?the 

C al M.JitVo- ° rder Pfe “ cd tv llle Second 

' Ka P ayannur > Emakulam, gran:- 

kmaS North p“ Use l m C ' R - 105 01 1950 of Erna- 
kuiam North Pouce Station and to set aside the 

Police hid nni i^ e , he 1 \ iasutralc craiued ban the 
. h d ,' tne chaige a S 21ll st the accused, 
subsequently the charge sheet was filed. 

.J? 1 ? Prosecution case was that the accused who 
was a Police Constable attached to the Ernakulam 

at°lL P t°S S p Was goine 

at about 8.30 P.M. on l-y -1950 to take his men's 
tlut he was then iulormed by the first witness in 
the charge that gambling was -oine on in -n.! 

TaUde^Uiat C f aV3 f 1 S • ! 10U;:e IU “° r the Padmana 
Talkies, that he straightaway went there en’ered 

Uie house and demanded of the persons’there to 

e ,2j* ™® ney tbey had before him, that all ex- 

2' STJZr* ^ eic beUeved him to be a thief 

SS when he "n- 

on the w nw l, ° stabbed Kesavan twice 

asffsTr-* s 

the result nr . h h„ f the place then “ d that as 

t£ Stntot M S ‘“ UU “ M K ' sa »“ 

The learned Magistrate gramed^t^'Snl 0 '’ S 

4 2 81 arss? 

w&Sm 

tot » or b SrS«nt f S 

“S are aswas a 

tOMtirtv ifim .K ate „ may expect thu Prosecution 
thafKi/hfo.^f k a genuine case, and 

In stiDDort of .hi 6 prodaco ‘ prima facie-evidence 
of the charge, but he cannot expect at 
that to have evidence establishing tK„Ut 
^HAV beyond reasonable doubt vide ‘KE- 

f Q ^ AV . VAS F DEO v - EMPEROR-, air 1933 S 
As a Ported out in ‘EMPEROR v MUHAv 
MAD PANAH’, 36 Cil LJ 711 fQimiwK aHAM * 

sreawress z rer 

Constable U < keevery >I othw C tters(w 0l i nds ' A ^ 

*—"«ssuffs s& isrey; 
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on vital parts of the body Is likely to cause death 
of the injured. The attitude taken by the Magis¬ 
trate in this case is deplorable that it appears that 
he has not taken a detached view of the materials 
placed before him. I am satisfied that at this 
stage the accused had not made out a case for 
bail. The order passed by the lower Court is set 
aside and bail to the accused refused. The learned 
Magistrate will see that the accused is taken to 
custody forthwith and the enquiry expedited. It is 
open to the accused to apply for bail after the 
occurrence witnesses are examined by the Magist¬ 
rate. 

V.R.B. Order sfi aside. 
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GANGADIIARA MENON 
AND VITHAYATHIL, JJ. 

Kuncheria Kochouseph, Appellant v. Ouseph 
Chandy. Respondent. 

Second Appeal No. 93 of 1125, D/- 4-9-1951. 

(a) Travancore Judgment-debtor’s Temporary 
Relief Proclamations (Dated 1-8-1110 and 30-10- 
1110) — Applicability. 

Where on the date of the Proclamations the 
defendant was a trader and not an agriculturist 
the Proclamations could not apply to him and 
the decree-holder is not entitled to an exten¬ 
sion of the period of limitation by reason of the 
Proclamations. (Para 2) 

(b) Civil P. C. (1908). S. 48 and O. 38, R. 11 

— Attachment before judgment — Application 
for execution — Applicability of the section. 

The only effect of an attachment before judg¬ 
ment is that if a decree is subsequently passed 
in favour of the plaintiff it will not be neces¬ 
sary to reattach the property in execution. 
Even in cases in which there has been an at¬ 
tachment before judgment an application to pro¬ 
ceed against the property attached is an appli¬ 
cation in execution. Therefore Section 48(1) ap¬ 
plies to a case in which an execution applica¬ 
tion is filed for proceeding against the property 
attached before judgment. Case law discussed. 

(Para 5) 

Anno: C. P. C., O. 38, R. 11 N. 2. 

(c) Civil P. C. (1908), S. 48 and O. 38, R. 11 

— Attachment before judgment not a process 
in execution. 

So long as an attachment remained in force 
an application for sale of the property attached 
could not be treated as a substantive execu¬ 
tion application coming within the purview of 
Section 48 but only as a step in aid of 
tion. This principle however will notapply to 
attachments before judgment. An attachment 

before judgment cannot be regarded as a pro¬ 
cess in execution. Case law discuss ( Para -j) 

Anno: C. P. C., O. 38. R. 11 N. 2 

K. P. Abraham, for Appellant; T. S. Knshna- 
murlhi Iyer, for Respondent. 

Cases referred to : _ , . 4UA 

(Arranged in order of Courts and in the 
Courts chronologically. List of foreign c 
referred to comes after the Indian Cases). 

(’70) 4 Bong L R 63: (13 W R 9 F B) (Pr 7) 
(’ll) 38 Cal 448: (10 Ind Cas 305) (Pr 7) 
(’98) 8 Mad L T 367: (7 Ind Cas 707) (Pr_7) 
(’24) 47 Mad 483: (AIR 1924 Mad 494 (F^B)) 


A. I. R. 

( ’ 4 iA, AIR 1944 Mad 561: < ILR (W45) 80 

IB) (Pr 

30 Cochin 258 . 4 $ 

6 Trav L J 252 (P rs 4 a 7) 

(’29) 19 Trav L J 906 (Pr 7 

20 Trav L J 898 (Prs 4, 6 ) 

14 Trav L J 69 (Pr ^) 

24 Trav L J 587 (Pr 5 ) 

(’38) 28 Trav L J 782 (Pr 4) 

11 Trav L R 13 (Pr 7 ) 

11 Trav L R 213 (Pr 7) 

VITHAYATHIL, J.: The decree-holder in 
O. S. No. 1722 of 108 of the Alleppey Munsiff s 
Court is the appellant in this second appeal. The 
appeal relates to an order in execution and the 
pomt raised is one of limitation. The decree is a 
simple money decree against three defendants who 
were made jointly and severally liable for the decree 
debt. The decree is dated 11-12-1108. The last exe¬ 
cution application was filed on 30-12-1120 i.e., more 
than 12 years from the date of the decree. It is 
not disputed that the previous execution applica¬ 
tion has been Judicially disposed of on 14-12-1118. 
The decree-holder pleaded that he was entitled to 
an extension of six months in the period of limita¬ 
tion by reason of the Travancore judgment-debtors 
Temporary Relief Proclamation dated 1 - 8-1110 and 
30-10-1110. Under these Proclamations execution 
of decree against agriculturists was Stayed for a 
period of six months and it was also provided in 
the Proclamations that this period should be ex¬ 
cluded in computing the period of limitation pres¬ 
cribed in respect of execution of decrees. 

If this period is excluded the execution applica¬ 
tion will be in time. The 1st defendant contended 
that he is not an agriculturist, that the Proclama¬ 
tions could not apply to him and that therefore 
the decree-holder is not entitled to an extension of 
the period of limitation for executing the decree 
against him. The trial Court held that the 1st 
defendant is an agriculturist, that the Proclama¬ 
tions applied to him and that therefore the decree- 
holder was entitled to an extension of six months 
in the period of Umitation for executing the decree. 
In appeal filed by the 1st defendant the District 
Court held that the 1st defendant was not an agri¬ 
culturist during the period of the Proclamations 
were in force, that therefore the Proclamation 
would not apply to him and that the decree-holder 
was not entitled to an extension of the period of 
limitation. The lower appellate Court therefore 
held that the execution of the decree wa s barred as 
against the 1st defendant. As the other defen¬ 
dants did not contend that they are °ot agricul¬ 
turists the lower appellate Court held that the 
Proclamations would apply to them and that there¬ 
fore execution of the decree was not barred as 

^(^On^the question whether the 1 st defendant 
was an agriculturist during the period the Pr* 
clamations were in force we agree with the view 
nf the lower appellate Court. In the Proclama- 
Uom "SulSS' “ defined an “TO P?J>? 
whose main occupation or mam source of hv-U 
hood is agriculture.- In the plaint m this case 
which was filed In 1100 and In the decree the 1 st 
defendant is described as a trader What P W. 1 
swears is that when he gave evidence namely in 
1122 , the occupation of the 1 st defendant was ag£ 
culture. In the chief examination itself he »dm 

that 12 years previously the « c H^ t o° I ? h e pl^Uff 
defendant was trade. What P. W. 2 tne P 
swears is that on the date of the suit the at d^ 
fendant was a trader and that atthe ttoe of ws 

o,‘S 

that d he n Bo't 1 L 2 ^oSSe 6 onSTin 1118 under a 
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partition deed executed by his father and that un¬ 
til then his only source of livelihood was trade. It 
is therefore clear that on the date of the Procla¬ 
mations the 1st defendant was a trader and not 
an agriculturist. The Proclamations could not 
therefore apply to him and the decree-holder is 
not entitled to an extension of the period of limita¬ 
tion by reasons of the Proclamations. 

(3) In this Second Appeal a new point was argu¬ 
ed by the learned Advocate for the appellant al¬ 
though it was not taken in the appeal memoran¬ 
dum. A property has been attached before judg¬ 
ment in this case and one of the prayers contained 
in the execution application dated 30-12-1120 is for 
sale of this property. It is argued for the appel¬ 
lant that so far as this prayer is concerned the 
execution application cannot be held to be barred 
by limitation. According to him the attachment 
before judgment continues to be in force even 
though the execution application has been dismiss¬ 
ed and that the application to sell the property 
attached is only a step-in-aid of execution and not 
a fresh application contemplated by S. 48, C.P.C. 

(4) With regard to the question whether upon 
the dismissal of an execution application the attach¬ 
ment before Judgment will cease there is difference 
of opinion among the various High Courts in India. 
The Madras High Court has taken the view that 
when an execution application is filed for sale of 
the property attached before judgment the attach¬ 
ment before Judgment becomes an attachment in 
execution and that therefore upon the dismissal 
of the execution application by reason of the decree- 
holder s default the attachment will cease under 
O 21 R. 57. It was so held by a Pull Bench of five 
Judges in 'MAYAPPA CHETPLAR v. CHITHAM- 
BARAM CHETTIAR', 47 Mad 483. The Bombay 
and Nagpur High Courts have also taken this view. 
But the Calcutta, Allahabad and Patna 
High Courts have taken a different view 
The Travancore High Court also has taken the 
latter view, Vide EAPEN THOMAS v. ITTY KU- 

L J 252; ‘ USSAN KANNU v. SAHUL 
AMEETHU’, 20 Trav L J 898 and ‘KRISHNAN v. 
GNANBharanaM'. 28 Trav L J 782 The Cochi 
High Court has preferred to follow the Madras, 
!rSloim SPUr High Court *. vide ‘KRISHN- 

KS 0 <p b.) V ' madhavan namboori*. 30 

(5) It is however not necessary to decide this 
question in this appeal. l n this case we are only 

^ S uest ^ n whe ther S. 48 (1) C.P. 
tion^ mJri fn^ in JZu lCh m executj on applica- 

&£BSSS , SS£ srs 

n w S r ? er fo i 1116 execution of the same 
decree shall be made upon any fresh application 

expiry of 12 MS 

Sf of .. the , decree sought to be executed or 

the decr 5 e or any subsequent order 
directs any payment of money or the deliverv of 
any property to be made at a certato date o? 3 
recurring periods, the date of the default to mak- 

onniF ayi ? ent i 0r deUver V 111 respect of which 
the applicant seeks to execute the decree •• 

f^r C< thl lng ^ t0 n the * ar ? uraent of the learned advocate 
for the appellant when there has been an attach¬ 
ment before Judgment an application to proceed" 

prop i rty attached can be made at S 
Ume and in such cases no question of limitation 
WlU arise. We are unable to accept this view. 

u Te ? °P lnlon that even to cases to which 

2Sta5Sn b f en m a “ achmen t before Judgment an 
application to proceed against the property attach¬ 
ed Is an application to execution. The only effect 


of an attachment before judgment is that if sj 
decree is subsequently passed in favour of thel 
plaintiff it will not be necessary to reattach the] 
property in execution. ‘PARVATHI BA1 v. KAN-1 
TH1MATHI AMMAL', 24 Tray LJ 587 is a direct 
authority on the point. It was held in that case 
that an attachment before judgment would not 
'proprio vigore* keep alive the decree ana that if 
the decree has otherwise became barred the atta¬ 
chment before judgment would be nugatory. Their 
Lordships observed thus in that case: 

"The object of the limitation law is to give quie¬ 
tus to disputes and if attachments before judg¬ 
ments are to continue for ever, then an applies 
tion for execution for the first tune could be made 
any time after the decree, but this is obviously 
a contingency that the legislature couiu nut have 
contemplated.*’ 

The same view was taken by the Madras High 
Court in ‘HAMEED ROWTHER v. ARUNACHA- 
LAM PILLAI*, AIR 1944 Mad 561 (PB». In that 
case their Lordships observed thus: 

"We are unable to accept the argument that once 
there has been an order of attachment before 
judgment the decree which is subsequently pass¬ 
ed remains alive until the order of attachment 
is cancelled.” 

(6) The learned advocate for the appellant relied 
on two rulings of the Travancore High Court re¬ 
ported in 'EAPEN THOMAS v. ITTY KURIEN* 6 
Trav LJ 252 and 'ARUNACHALAM CHETTIAR V. 
VARKI THARAKAN*. 20 Trav L J 898, in support 
of his position. The question that arose for con¬ 
sideration in 6 T L J 252 was whether S. 272 Para¬ 
graph 2 of the Travancore Civil P. C. of 1065 would 
apply to attachments before judgment. Paragraph 
2 of S. 272 reads thus: 

”If tile judgmentrereditor fails to bring to sale any 
property attached in execution of a decree for 
money within three years from the date of the 
attachment, the Court may order the withdrawal 
of the attachment, unless for any special reasons 
to be recorded, it considers that the attacliment 
should continue. 0 


It was held in that case that this provision would 
not apply to attachments before Judgment. In 
'USSAN KANNU v. SAHUL AMEETHU*, 20 Trav 
L J 898 also it was held that an attachment before 
Judgment would remain in force notwithstanding the 
dismissal of the execution application. The ques¬ 
tion whether the provision contained in S. 41 of 
the Travancore Civil P. C. <S. 43 of the Indian 
Civil P. C.) is applicable to an execution applica¬ 
tion for sale of the property attached before judg¬ 
ment was not considered in these cases 


(7) It was next argued for the appellant that 
an attachment operates 'de die in diem* as a pro¬ 
cess in execution of the decree and that therefore 
further process for sale of the property attached 
might be applied for at any time and that no Ques¬ 
tion of limitation would arise in such cases. In 
support of this position reference was made to the 
rulings reported in ‘UPENDRA KAMMATHI v. VE- 
NUGOPALA PRABHU*. 11 Trav L R 13; ‘THANU- 
MALAYAPERUMAL v. ANANDAM KOSHALA- 
MANAKA*, 11 Trav L R 213; ‘ANANTHAPADMA- 
NABHAN ASARI v. KRISHNA PILLAI*, 19 Trav 
LJ 906; and ‘ELIYAVOO v. OUSEPH’, 24 Trav LJ 
69; ‘ZAMINDAR GARU v. VENKATA SUBHARA- 
8 Mad L T 367. These cases relate to 
attachment in execution and it was held in these 
cases that so long as an attachment remained in 
force an application for sale of the property attach- 
b * e tr f ated 85 a substantive execution 

P wi ca i ion b f U ^ n y ¥ a oi execution. 

We do not think that this principle will apply 
to attachment before Judgment. An attachment 
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in execution is a process in execution, and so long 
as the attachment subsists the process also may be 
said to be continuing. It is on this ground that 
an application for sale of the property attached is 
regarded only as a step-in-aid of execution and not 
a substantive execution application coming within 
the purview of S. 4G C. P. C. But an attachment 
before judgment cannot be regarded as a process 
in execution. As observed by Mitter J. in ‘SRI 
RAM MAN IK v. TINCOURI BAI*. 4 Beng LR 63: 
"an attachment prior to a decree is not an attach¬ 
ment for the enforcement of the decree, but it is 
a step taken merely for the purpose of prevent¬ 
ing the debtor from delaying or obstructing such 
enforcement when the decree subsequently pass¬ 
ed shall be sought to be executed. An attach¬ 
ment of the decree is, on the other hand, an attach¬ 
ment made for the immediate purpose of carry¬ 
ing the decree into execution and it presupposes 
an application on the part of the decree-holder 
to have his decree executed.” 

The distinction between an attachment before 
judgment and an attachment in execution has 
been thus pointed out in ‘BASIRAM MALO v. 
KATTAYAYAN1 DFBP 36 Cal 448: 

"An attachment before judgment does not for all 
purposes stand on the same footing as an attach¬ 
ment in execution proceedings. This indeed is 
obvious from first principles. The attachment 
does not of necessity ensure the property to the 
person who attaches. He becomes entitled to 
proceed against it only if he eventually gets a 
decree; it is not competent to him to proceed 
against the property attached until he has also 
taken the preliminary steps which the law re- 
quires for its enforcement, in other words, he 
must apply for execution, just like any other 
creditor.” 

These observations are quoted with approval in 
'EAPEN THOMAS v. ITTY KURIEN', 6 Trav L J 
252. The rulings cited by the learned advocate for 
the appellant cannot therefore apply to the case 
of an attachment before judgment. If on the other 
hand, an attachment before judgment is regarded 
as a process in execution O. 21 R. 57 will apply to 
it and therefore upon the dismissal of the execu¬ 
tion application the attachment will cease. 

(8) For the above reasons we hold that the exe¬ 
cution application dated 30-12-1120 is barred under 
S. 48. CPC. even in respect of the prayer for sale 
of the property attached before judgment. 

(9) We therefore confirm the order of the lower 
appellate Court and dismiss the Second appeal 
with costs. 

DH Appeal dismissed. 


EeSavan V. Raman (Koshi J .) & j B 

ownership is pending before a Civil Court. The 
State cannot be expected to wait for the collec- 
t‘ on of its dues until the dispute is settled once 
for ail. .o extend the application of the doctrine 
of Iis pendens’ to a sale held under such cir¬ 
cumstances would be to defeat the land reve¬ 
nue laws of the State, and to run counter to 
their intendment. 1949 Trav L It 36, Dissent 
from; Case law discussed. (Para 18) 

Anno: T. P. Act, S. 52 N. 32 Pts. 1 and 2. 

V. Ramchandra Iyer, for Appellant; P. Nara- 
yana Pillai, for No. 1; K. C. Chacko, Govern¬ 
ment Pleader, for No. 2 (State), for Respond¬ 
ents. 
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Kesavan Karunakara Pillai, Appellant v. 
Raman Kesava Pillai and another, Respondents. 

A. S. No. 196 of 1950, D/- 6-9-1951. 

Transfer of Property Act (1882), S. 52 Ap¬ 
plicability to revenue sale — Travancore Re¬ 
venue Recovery Act (I (1) of 1066), Ss. 2 affd 
39. 

The doctrine of ‘lis pendens’ cannot be ex¬ 
tended so as to efTect a revenue sale under me 
Revenue Recovery Act held during the pendency 
of a suit regarding title or ownership of the 
property sold. It would create an , 
position if the Court were to hold that me 
State cannot sell a property for arrears of land 
revenue due thereon when a dispute about its 
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(’86) 12 Cal 414: (12 Ind App 171 P C) 

(Pr 3) 

(’88) 15 Cal 756: (15 Ind App 97 P C) 

(Pr 3) 

(’98) 25 Cal 179: (24 Ind App 170 P C) 

(Prs 3, 18) 

(’29) AIR 1929 All 601: (118 Ind Cas 660) 

(Pr 17) 

(’29) AIR 1929 Bom 200: (116 Ind Cas 271) 

(Pr 17) 

(’99) 26 Cal 966: (4 Cal W N 317) 

(Prs 8, 9, 17) 

{’03) 26 Mad 230: (12 Mad L J 368) 

(Prs 10, 12, 13) 

(’14) 37 Mad 49: (AIR 1914 Mad 590) 

(Prs 10, 12) 

(’20) AIR 1926 Mad 1161: (51 Mad L J 475) 

(Prs 13, 15) 

(’39) AIR 1939 Mad 256: (181 Ind Cas 57) 

(Pr 9) 

(’22) AIR 1922 Pat 542: (1 Pat 287) 

(Pr 17) 

(’29) AIR 1929 Rang 175: (7 Rang 113) 

(Prs 14, 18) 

(’27) AIR 1927 Rang 289: (5 Rang 458) 

(Pr 14) 

25 Cochin L R 750 (Prs 15, 17) 

(’50) 1950 Trav-C L R 333: (AIR 1952 Trav-C 
61) (Prs 5 - 7 - 8) 

(’37) 28 Trav L J 226 (F B) (Pr 6) 

4 Trav L R 81 (F B) (Prs 6, 18 

(’45) 1945 Trav L R 927 (Pr 5) 

(’49) 1949 Trav L R 36 (Prs 2, 5, 7, 8, 9, 17) 
(1857) 1 De G and J 566: (44 E R 842)^ ^ 

KOSHI, J.: This is an appeal against a Judg- 
ment and decree of the Parur District Court setting 
aside a revenue sale. Plaintiff who is Respondent 
1 in the appeal has been allowed to recover the 
property sold with past and future mesne profits. 
Defendant 2 the purchaser at the revenue sale has 
brought this appeal. The State who was Defen- 
dant 1 in the suit is Respondent 2 here, The cir¬ 
cumstances that led to the institution of the suit 
are set out in paragraphs 2, 3 and 4 of the trial 
Court's judgment in the following terms: . 

"The plaint property is 28 cents in Parur Pakuthy 
comprised in S. No. 313/3A 2 acres 69 cents. In 
a family partition of 1066 , the M2L 

ber was allotted to the share pf the plalnUSs 
branch and mutation was effected In the name 
of its ‘karanavan’, Raman Parameswaran Piuai. 
While thus the plaintiff’s branch was in} P«“J; 
sion a dispute arose about 65 cents in the 
them portion of the said survey number - Mr 
ween the plaintiff’s branch and another bnmc 
m the same ’tarwad’. This led to Procef^*? 
Sider S 143. Criminal P. C. which resulted m a 


1952 


Kesavan v. Raman (Koshi J .) 


Trayancore-Cocbin 231 


declaration of the possession of the rival branch. 
Thereupon, plaintiff's branch instituted O. S. 761/ 
1112 of the Parur MunsifTs Court lor declara¬ 
tion of title and recover}' of possession. The trial 
Court decreed the suit, whiie the first appellate 
Court dismissed it. In second appeal however 
the High Court restored the judgment of the 
trial Court. 

•'Meanwhile in 1113, the rival branch executed a 
partition deed dividing also the said G5 cents 
along with their admitted properties. Pursuant 
to it, mutation was effected tor the said 65 cents 
in favour of Krishnan Kochunni Pillai and other 
of the rival branch. Tax due to Sirkar for 1115 
and 1116 was defaulted. For realization of the 
said arrears steps were taken under the Revenue 
Recovery Act, and ultimately the plaint 28 cents 
in the western portion of the said 65 cents was 
sold in auction. It was purchased on 27-9-1116 for 
Rs. 8/- by the 2nd defendant a sister's husband 
of Kochunni Pillai. 

4 ‘The mutation and sale proceedings are impeach¬ 
ed as irregular and illegal. The attachment, sale 
etc., were conducted with material irregularity 
and they have resulted in substantial damage to 
plaintiff's branch. A petition to set aside the 
sale, moved before the Peishkar was rejected on 
20-11-1120. The annual profits from the property 
come to Rs. 9/-. The property was delivered in 
‘Dhanu’ 1120. Past profits from that date also 
are claimed." 

(2) Both the defendants, the State as also the 
purchaser contested the suit and though the sale 
was impeached on various grounds the lower Court 
repelled all those grounds except one. The ground 
which found favour with the learned Judge was 
that the revenue sale was vitiated by the doctrine 
of *1 is pendens’ in so far as it v/as held during the 
pendeucy of O. S. 7G1/1112. The learned Judg^. 
felt bound to follow the decision in ‘JANAKI 
AMMA v. DIWAN OF TRAVANCORE', 1949 Trav 
L R 36, where a Division Bench composed of 
Krishna Pillai, C.J., and Mr. Justice Habeeb 
Mohamed had held that the doctrine of *lis pen- 
dens’ applies both to voluntary and involuntary 
6ales including revenue sales. 

In repelling the other grounds urged to impugn 
the sale the lower Court not only found that there 
were no irregularities but also that the plaintiff 
° f t he transfer of the registry in the 
name of the 'karanavan' of the rival branch so 
early as 1114 and that he was also aware that the 

th!fJ n fln!?I earS for A! 15 and 1116 - Notwithstand¬ 
ing those findings, on the authority of the decision 

referred to the plaintiff's suit was allowed, the 

only variations made with respect to the reliefs 

t £,. pl 2* f b £« that the 5S£ 

profits was reduced to Rs. 2/- per year and that 
ttaeporttes were directed to bear their respective 

sole question for our decision in this 
S P ^LLL he . ther „ th ? pr ! ncl P le Of -Us pendens' can 

for e «ow? 10 aff . ect , sales by revenue authorities 
for realisation of land revenue assessment on the 

property. The rule of 'lis pendensMscontained 

in Section 52 of the Transfer of Property Act 1882 

“ d n though that Act Is not law in Travancore its 

i P n rt ?hi P f l. h . ave h lvarlabl y been adopted by Courts 
in that State when questions covered by its provl- 

C ^ e ^ P f ? r declsitm - Even hr jurisdiction 
Where the Transfer of Property Act Is in force it 

is settled law that the section as such doS noE 

10 . i u VOlu , ntary sales thou eh the principle un- 
derlying the rule embodied in the section applies to 
such alienations as Court sales, etc. The inhibt- 
“ the section is only against any of the liti¬ 
gant parties dealing with the property forming the 


subject of the litigation so as to affect the rights 
ol any other party thereto under any decree or order 
which may be made therein. In Muiia's Commen¬ 
taries iThird Edition> to Section 52 it is pointed 
out at page 253 that the extension of the principle 
to involuntary alienations is the effect of three Privy 
Council cases, 'NILAKANT BANERJI v. SURESH 
CHANDRA', 12 Cal 414; 'RADHAMADHUB V. 
iu ON OH UR MUKERJr, 15 Ca' 75G and ‘RIOT1LAL 
v. KARRAB-UD-D1N*. 25 Cal 179 and oi an over¬ 
whelming mass of authorities both before and 
alter the pronouncements of the Privy Council, 
liie position regarding the application of the 
principle to compulsory saies for recovery of 
Government dues is set out with clarity in Chita- 
liy's commentaries on the Transfer of Property 
Act (Third (1950/ Edition) at pp. 731 and 732 as 
follows: 

“A compulsory sale for the recovery of Govern¬ 
ment dues is sometimes ‘free of all incumbrances* 
under the particular iaw applicable to the case, 
and is sometimes subject to incumbrances, 
like an ordinary sale in execution of a decree 
of a Civil Court, conveying only the right, title 
and interest of the judgment-debtor. In the 
former case the moment the sale takes place, 
the mortgage or other incumbrance is 'extin¬ 
guished.’ Consequently, the sale, even though it 
takes place, pending a suit on the mortgage or 
other encumbrance, is not affected by lis pen¬ 
dens.’ In the latter case, the sale would be 
governed by the general doctrine of lis pendens." 
(4> Section 2 of the Travancore Revenue Re¬ 
covery Act, 1 (I) of 1066 enacts that the laud, the 
building upon it and its products shall be regarded 
as security for the public revenue on such land. 
The term “public revenue" due on land is defined 
in Section 1 (a) as to include: 

"the assessment in # kind or in money charged on 
lands and payable to Government, and all fees 
and cesses, whether in kind or money, which, 
whether charged oa land, or not, are recovered as 
assessment on laud.” 

Section 5 provides that when public revenue due 
on land may be in arrear, such arrear, together 
with interest, if any, and cos's of processes, may 
be recovered by the sale of the defaulter's move- 
able or immoveable property or both in the manner 
provided by the Act. The next section relevant for 
our purpose is Section 39 which provides 'inter alia* 
that all lands brought to sale on account of arrears 
of revenue due thereon shall be sold free of all 
encumbrances. 

(5) The decision of the case must depend on the 
true construction of these provisions and how far 
they would permit the extension of the principle 
of ‘lis pendens 1 to sale of lands for arrears of land 
revenue. My learned brother Mr. Justice Govinda 
Pillai sitting as a Single Judge had In 'IRAVI 
KRISHNAN KARTHAVN V. KUMARASWAMY 
NAMBUDIRIPAD', 1950 Trav C L R 333. occasion 
to consider the correctness of the view held iu 
'JANAKI AMMA v. DIWAN OP TRAVANCORE'. 
1949 Trav L R 36, as to the application of the 
principle of ‘lis pendens' to revenue sales and found 
himself unable to subscribe to that view. In ‘1950 
Trav C L R 333’, It has been pointed out' that the 
said view runs counter to more than one Pull 
Bench ruling of the Travancore High Court that 
the effect of the view would be to render nugatory 
the provisions in Sections 2 and 39 of the Revenue 
Recovery Act and that the case mainly relied upon 
by the learned Judges in T949 Trav L R 36'. related 
a statutory provision which was substantially 
different from that obtaining i n the Revenue 
covery Act of Travancore. I am in full aaree- 

Trav iTr 3 g 656 crlticlsms of decision In ‘1949 
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At the same time I doubt whether the view could 
properly have been brushed aside as ‘obiter 
dictum.’ From the way in winch the discussion is 
wound up at p. 39, it appears to me to be fairly 
clear that that view governed the decision of the 
case. Tlie discussion is concluded in these terms- 
#r We have no doubt that the sale is vitiated bv 
•lis pendens’ and liable to be set aside/’ The other 
ground ol' the decision in that case, if I may say 
so with respect, is equally shaky. The fact that 
the 'pattah* stood in the name of a junior member 
and that notice of the sale proceedings was given 
to him alone js hardly a ground to vacate a revenue 
sale. If the sale is otherwise valid the actual and 
real owner of the property wall be bound, even if 
the sale was conducted against another, who was 
the ‘Thandapper-holder/ Every holder of interest 
in land is bound to see that the Crown demands, 
especially of revenue are satisfied on pain of his 
interest being sold out for the arrears of such 
demand. The revenue authorities are not bound 
to notify all such persons of the sale, per Abraham, 

J., in ‘JOHN v. PHILIP’. 1945 Trav L R 927 at 
p. 932. It is settled law that the revenue autho¬ 
rities are bound to give notice of the sale proceed¬ 
ings only to the ’Thandapper’ or Registry-holder. 
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pressed in that paragraph that to hold that the 
principle of 'lis pendens' will apply to revenue sales 
would be to render Sections 2 and 39 of the Revenue 
Recovery Act nugatory. 

(8) Reference has already been made to the rele¬ 
vant portion of Section 39 of the Travancore 
Revenue Recovery Act. The case mainly relied 
upon in ‘JANAKI AMMA v. DIWAN OF TRAVAN- 
CORE’, 1949 Trav L R 3G, is a decision of the 
Calcutta High Court reported in ’HAR SHANKAR 
PRASAD v. SHEW GOBIND SHAW, 26 Cal 96C. 
There the sale was held under Sections 13 and 34 
of the Bengal Land Revenue Sales Act 11 (XL of 
1889. Section 54 of the said Act reads thus: 

“When a share or shares of an estate may be sold 
under the provisions of Section 13 or Section 14, 
the purchaser shall acquire the share or shares 
subject to all encumbrances and shall not ac¬ 
quire any rights which were not possessed by the 
previous owner or owners.” 


(6) The decisions in ‘KANAKKU EASWARAN 
NARAYANAN V. CHENNAN CHENNAN’, 4 Trav 
L R 81 (FB> and ’NARAYANAN v. NAYINA 
MUHAMMATHU’. 28 Trav L J 226 (FB>, clearly 
lay down that a sale held for arrears of land 
revenue will extinguish prior encumbrances. The 
former decision was given at a time when there 
was no Revenue Recovery Regulation or Act m 
Travancore and it is therefore instructive to notice 
how the law, bottomed on first principles, was ex¬ 
pounded in that case. The first question referred 
for decision to the Full Benck was whether a sale 
of land for arrears of revenue due to Sirkar is iree 
of all prior encumbrances on it? The Full Bench 
said: 

“Our answer to the first question is in the affirma¬ 
tive Revenue being the first and paramount 
charge on the land, a sale for arrears of revenue 
is free of all prior encumbrances. Public in¬ 
terests require that all private demands must 
irive priority to the revenue due to Government, 
for the obvious reason that no Government, can 
be carried on without revenue. It may be that 
in the absence, in this State, of a Regulation 
defining the procedure to be observed in realis¬ 
ing arrears of revenue , encumbrancers may find 
it difficult to protect their interests by paying 
the arrears. All we mean to decide is that if 
a sale has been properly made after public notice, 
it is free of all encumbrances. We need hardly 
add that the object of public notice is to give 
an opportunity to the defaulter or those who 
claim through or under him, such as < enc “"}‘ 
brancers, etc., to pay arrears and thereby pre¬ 
vent the sale of land.” 

(7i The latter decision points out that the prin¬ 
ciples enunciated in the former decision have been 
recognised both in the Revenue Recovery Act of 
106G*and in the subsequent decisions of the Travan- 
mre Hirrh Court It is unfortunate that in JANK-i 
AMMA v. DIWAN OF TRAVANCORE. 1949 Trav 
L R 36, the attention of the leamed Jud ® e f. p a f (Iect 
invited to these Full Bench decisions.If the etlect 
of a revenue sale is to put an end to ali charges 
whether those charges have ripened into a decree 
of Court or not I fail to see how the rule of Us 
pendens' can be held to apply such a sale. y 
learned brother has r^feired to this 
graph 3 of his jud^men in ‘KRISH^N KARTHA- 
VAN v KUMAR ASW AMY NAMBUDRIPAD, 19o0 
Trav CLR 333, and I fully share the view ex¬ 


(9) Section 13 relate*: to the sale of separate 
shares and Section 14 to the sale of entire estate 
under certain conditions. The two extracts from 
the decision in ‘SHANKAR SINGH v. SHEW 
GOBIND SHAW’, 26 Cal 966, incorporated Into 
his judgment in 'KRISHNAN KARTHAVAN v. 
KUMARASWAMY NAMBUDRIPAD’, 1950 Trav 
C L R 333, by my learned brother clearly show that 
the decision turned on the specific provision in 
Section 54 of the Bengal Land Revenue Sales Act 
which expressly states that the purchaser shall ac¬ 
quire the share or shares subject to all encum¬ 
brances and shall not acquire any rights which 
were not possessed bv tbe previous owner or owners. 
The other decisions relied upon in ’JANAKI AM¬ 
MA v. DIWAN OF TRAVANCORE’, 1949 Trav CLR 
36, followed the Calcutta decision without any 
serious discussion. The effect of the difference in 
the laws is well brought out in 'PONNUSWAMI 
CHETTIYAR v. ELLASARI OBUL REDDY’. AIR 
1939 Mad 256, referred to in 1950 Trav CLR 333. 

(10) Jn that case the sale was for arrears of rent 
due from a ’ryot’ to the landholder and it was held 
that by virtue of the provisions in Sections 5 and 
125 of the Madras Estates Land Act (1 (I) of 1903) 
the sale was not affected by pending suit on a 
mortgage executed by the ‘ryot’ who was in de¬ 
fault. In repelling the argument that the sale was 
affected by the doctrine of ’lis pendens’ Wadsworth, 
J., said: 

“This contention overlooks the fact that the sale 
by the Collector was in fact a sale held to en¬ 
force the paramount right of the landholder to 
his rent, which under Section 5, Estates Land 
Act is a first charge on the land. It also ignores 
the’ fact that by virtue of S. 125 of the same 
Act when the land is sold for arrears of rent in 
respect thereof the purchaser takes free or an 

In such circumstances it is difficult to see how a 
decree under a mortgage over land which is such 
ject to a prior statutory charge for the rent due 
to the landholder can affect a sale at the in¬ 
stance of the landholder for the realisation of 
his dues charged upon the land. No 
under the Estates Land Act has been cit*i on 
this point but there is ample authority for a 
similar proposition with regard to sales for 
arrears of land revenue due to the crown pen 
ing a mortgage suit against the not. It 
Sblished Urat such a sale tor arreato of Wad 
revenue is not affected by 'lis pendens . viae 
•VELLAPPAYAL AMBALAM V. KARBPPBVH 
pit i at' 37 Mad 49 and the observations in 
1CADIR 1 MOHIDEEN v. MUTHU KR^HNA 
YAK', 26 Mad 2?0 at n. 236. I have no hesitation 
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In holding that the sale by the Collector for ar¬ 
rears of rent of the land on which those arrears 
were due to the landholder, is not affected by a 
pending suit on a mortgage executed by the 
‘ryot’ who is in default.” 

(11) It is clear from this extract lhat.the provi¬ 
sions in Sections 5 and 125 of the Madras Estates 
Land Act correspond respectively to the provisions 
in Sections 2 and 39 of the Travancore Revenue 
Recovery Act. 

(12) The decision in ‘VELLAPPAYAL AMBALAM 
v. KARUPPIAH PILLAI’, 37 Mad 49, is a decision 
by a Division Bench composed of Eenson and 
Sundara Ayyar, JJ. There it was held that 
under Section 42 of the Madras Revenue Recovery 
Act (11 (XI) of 1864) a sale for arrears of water- 
cess due under the Madras Act VII (7) of 1865 
conveys a title to the purchaser free of encum¬ 
brancers, water-cess being included in the term 
•public revenue’ as per Section 1 of <he Revenue 
Recovery Act 11 (XI) of 1864. Wadsworth, J., has 
also relied upon the observations of Benson and 
Bhasyam Iyengar, JJ., in the well-known case of 
‘KADIR MOHIDEEN v. MUTHUKRISHNA AY¬ 
YAR’, 26 Mad 230 at p. 236. In that case a co¬ 
owner's interest in the mortgaged property was 
sold for arrears of income-tax after a decree for 
sale was passed on the mortgage. The learned 
Judge while holding that the sale for arrear of 
income-tax assessment did not extinguish subsis¬ 
ting encumbrancers made some observations re¬ 
garding the effect of a sale for arrears of land 
revenue which have since become classical. Those 
observations run thus: 

If the second defendant had been a purchaser 
at a revenue sale for arrears of land revenue 
which accrued due in respect of the land pur¬ 
chased by him the case would be quite different 
and the doctrine of ‘lis pendens* would not- apply 
for in that case the revenue sale would be iri 
enforcement of a right of the Crown paramount 
to the mortgage right sought to be enforced by 
the decree of the Civil Court, and not simply of 
the right, title and interest of the defaulter as 
m the case of a sale for arrears of income- 
tax.” 


(13) Yet another Madras case which contains o 
servations relevant) on the point under discussic 
a‘THAMMAYYA v. RAMANN/ 

192 |, ^ , 11 J 61 - Ttot cas* also is a d 
cision by a Single Judge. There during the pe 

f a morteago suit the mortgaged proper 
/°r . a JT ears of Abkarl Revenue and Dev 
J :’ he d ^at the doctrine of '11s ponder 
affected the sale. The learned Judge is howevi 
seen to have observed that the case will be diff 
rent If it was a revenue sale for arrears of lar 
revenue and that according to the Revenue r 
“very Act land revenue was the ffmt charge e 

property and that any sale for arrears < 
land revenue would convey good title to the du 
chaser free of any encumbrance on the land Tha 
observations were made wttlr reference to 5 
provisions of the Madras Revenue Recovery Ai 
analogous to those we obtain in Sections 2 mid • 

m«m e fh ra T anC ° r 5 Act ' Before concluding his judi 
ment the learned Judge has quoted the relevar 

eX mit! r0rn the decisi °h In 'KADIR MOHIDEE 
V. MUTHU KRISHNA', 26 Mad 230. “ OH1DEE 

(14) There are two decisions of the Rangoon Hi* 
Court which throw light on the point iS Ih 

case 'MOHAMAD SALAV v. R M. V V £ 
CHETTYAR FIRM', AIR 1927 Rang 289, thoug 
the decision ultimately turned on another groun 
*3® J “ dg "? edt of the learned Judge (Chari, j. 

« i f«(H eard K tll l I 5u t on 1116 orl B | nal side contain 
a fairly exhaustive review of the Madras case lai 


bearing on the point and his views that ihe Ran¬ 
goon Municipal ‘Property Tax’ was meant as a 
kind of substitute for land tax and -that, the Legis¬ 
lature intended to put the municipal property tax 
in the same position as land tax were adopted in 
the second case ‘ABDtJR RAUF v. N. P. L. S. P. 
CHETTYAR FIRM*, AIR 1929 Rang 175, by a 
Division Bench composed ot Rutledge, C. J., and 
Brown J. In the latter case it was held that the 
■property tax s'ood on the same basis as land tax, 
that a sale for arrears thereof had the effect of 
extinguishing subsisting encumbrances and that 
the doctrine of 'lis pendens* did not apply to such 
sales. 


(15) Before leaving this aspect reference may 
usefully be made to a decision of the Cochin High 
Court reported in 'SUPPAYYA VISWANATHA 
AYYAR v. DIWAN OF COCHIN', 25 Coch L R 750. 
What the ieamod Judges stated there regarding the 
effect of a revenue sale and how far the doctrine 
of ’lis pendens' applies to such sales are really 
'obiter.' The revenue sale in question there was 
held during the pendency of a suit which did not 
affect immoveable property. All the same Sesha 
Ayyar, j., who delivered the judgment in that case 
referred to the relevant Madras decisions on the 
point and his observations occurring at page 763 
are instructive. They are as follows: 

"It is thus clear that the sale of a land for 
arrears of revenue is in exercise of the paramount) 
right of the Government. The lights of persons 
having any interest in a property are subject to 
the paramount right of the Government. The 
doctrine of ‘lis pendens' relates only to the adju¬ 
dication of the rights of private persons and 
cannot affect the paramount rights of the 
Government. When a plaintiff has filed a suit 
relating to a land, he cannot, by invoking the 
doctrine of iis pendens’ avoid an encumbrance 
on the property created before the suit was 
instituted. But even such encumbrances are 
avoided by the sale for the arrears of revenue 
in respect of that land. 

The Madras High Court has in the -ase reported 
in THAMMAYYA v. RAMANNA’, 51 Mad L J 
475: AIR 1926 Mad 1161, in dealing with the 
question whether the doctrine of 'lis pendens’ 
would apply to a sale of a property for Abkarr 
dues, stated that the case would be different if 
it was a revenue sale for arrears of land revenue, 
for under the Revenue Recovery Act land re¬ 
venue is the first charge on the property and any 
sale for arrears of land revenue would convey a 
good title to the purchaser free of all encum¬ 
brances on the land.” 


in 


_ il- « may be added that the provisions * M 
Sections 3 and 48 of the Cochin Revenue Recovery 
Act more or less correspond to the provisions in 
Sections 2 and 39 respectively of the Travancore 
Revenue Recovery Act. 

(17) What the authorities so far referred to lay 
down is that as land revenue is a paramount 
charge on the land and its products and as the 
law provides that a sale in enforcement of that 
paramount claim shall extinguish all subsisting 
charges the doctrine of ‘lis pendens* cannot be ex¬ 
tended to sales held to realise land revenue dues 
I have mentioned that the decision in ‘JANAKI 
AMMA v. DIWAN OF TRAVANCORE’ 1949 Trav 
L R 36, follows mainly the decision in ‘SHANKAR 

- J. SHAW, 26 Cal 966. 

The latter Is a decision based on a different provi¬ 
sion of law. 

The Patna case referred to In T949 Trav L R 36' 
namely, ‘MATHURA PRASAD v. DASAI' Ant 
542 followed the Calcutta decision’ in * 2 $ 
Cal 966, as the statute law applicable was the 
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same as in Bengal. In -VISWANATHA AYYAR v 
DIWAN OP COCHIN*, 25 Coca L R 750, referred 
to above this case* was dissented from, but that 
dissent wouid seem to have been without noticing 
the difference in the law. The third case T940 
Trav L R 36’. followed is a Single Bench decision 
oi the Bombay High Court reported in ‘NARAYA¬ 
NAN KONDAJI v. GOVINDA KRISHNA*, AIR 
1929 Bom 200. There the sale was held under the 
provisions o: the Criminal Procedure Code of the 
properties of an absconding accused person. What 
was held tnere was that the purchaser cannot ob¬ 
tain more than what the owner himself could have 
conveyed to him on the date the Government 
attached the property. It is the same principle 
that was held applicable to sales for Income-tax 
Abkari or Forest dues, etc., in the cases cited 
above. 

The next decision followed in ‘1949 Trav L R 36* 
is a Single Bench decision of the Allahabad High 
Court in ‘DODEY RAM v. MT. GULKANDO*. AIR 
1929 All G01. There the decision only shows that 
the sale was for Government dues. The character 
of the dues is not clear from the decision. As 
pointed out in 1950 Trav L. R. 333 all these 
three cases, (Patna, Bombay and Allahabad), 
blindly follow the Calcutta decision re¬ 
ferred to. The ground of distinction drawn in 
Chitaley’s Commentaries set cut. in the Extract 
quoted earlier is clearly borne out by decided cases. 
I do not. therefore, hesitate to say that the deci¬ 
sion in *1949 Trav L R 3G\ dees not lay down the 
law correctly. 

(18) There is however one more aspect to be re¬ 
ferred to here. So far I was dealing with cases 
where revenue sales took place during the pendency 
of suits to enforce mortgages or charges over the 
properties sold. In this case it was a suit for a 
declaration as to title that was pending when the 
revenue authorities sold the plaint property. If it 
were a private sale that took place pending that 
suit it is undoubted law that the purchaser would 
have taken it only subject to the result of the liti¬ 
gation. The Privy Council decision in 'MOTI LAL 
v. K A RR A B ULD IN *, 25 Cal 179 referred to earlier 
shows that the same result would have followed 
even if the sale was held by a Court in enforce¬ 
ment of a mortgage decree for sale. For obvious 
reasons the provision in Section 39 cannot be 
called to aid in this case where the revenue sale 
took place pending a suit regarding the title to 
the property and not pending a suit to enforce a 
mortgage or charge. 

We have not been referred to nor have I been 
able to come across any decision myself which 
holds that the doctrine of *lis pendens* can or 
cannot be extended to a revenue sale held under 
similar circumstances. The object of the law re¬ 
lating to *lis pendens* which affects a purchaser 
as stated in the leading case in ‘BELLAMY v. 
SABINE’, (1857) 1 De G & J 506:44 E R 842, Ls 
that: 

“the law does not allow litigant P^ics to 
to others, pending the htigat ion, rights to the 
property in dispute so as to prejudice -he oppo 
site party." 

To use the language of Story’s Equity Jurispru- 

d ''he*who purchases during Ihe pendency of a suit 
is held bound by the decree that may be made 
against the person from whom he derives • 
In these well recognised statements of the P 
ciple underlying the rule of 'lis of 

the rule embodied in Section 52 of the ^ans fe r o f 
Property Act the prohibition is only a? a '^t 
gant parties dealing with properties in dispute ana 
not against paramount claim like that of tne kuue 
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°!nnn?D bein S enforced. In the case in 
ABDUR RAUF v. N. P. L. S. P. CKETTYAR 
FIRM - , AIR 1929 Rang 175, the learned Judges 


Judges 

saia: ° 

“We do not consider that the doctrine applies to 
this case at all. It would indeed, be a dangerous 
extension of the do*Mne to hold that neither 
Government nor a Local Body couid recover its 
taxes or rates from a defaulter so long as a law 
suit was pending between the defaulter and some 
of his other creditors.’’ 

In my view the reason equally holds good for not 
extending the application of the doctrine of ‘lis 
pendens* so as to affect a revenue sale held during 
the pendency of a suit regarding title or owner¬ 
ship of the property soid. It would create an im¬ 
possible position if the Court were to hold that 
the State cannot sell a property for arrears of 
land revenue due thereon when a dispute about its 
ownership is pending before a Civil Court. The 
State cannot be expected to wait for the collec¬ 
tion of its dues until the dispute is settled once 
lor all. This is exactly what the case in 'KANAK- 
KU EASWARAN NARAYAN V. CHANNAN CHEN- 
NAN\ 4 Trav L R 81 (FB>, said. To extend the 
application of the doctrine of ‘lis pendens’ to a 
sale held under circumstances similar to the pre¬ 
sent would be to defeat the land revenue law's 
of the State, and to run counter to their 
intendment. I accordingly hold that the revenue 
sale in question cannot be held to be bad for the 
reason stated by the lower Court. 

(19» The appeal is therefore allowed, the low’er 
Court’s decision set aside and the plaintiff’s suit 
dismissed with casts in both the Courts. In the 
low'er Court the two defendants will between them 
share some sets of Advocate’s fee while the State 
will bear its costs in the appeal. 

(20) GOVINDA PILLAI, J.: I agree. 

V'R'B. Appeal allowed. 
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KOSIII AND GANGADHARA MENON JJ. 

Ramayyan, Appellant v. Devaki Amma and 
others, Respondents. 

A. S. No. 61 of 1123 (c), D/- 22-6-1951. 

(a) Provincial Insolvency Act (1920), S. 35 
— Practice and procedure — Burden of proof. 

Where an application for annulment chal¬ 
lenges the debt, whole stock and barrel and 
when the creditor’s eligibility to lay the appli¬ 
cation in insolvency is founded upon that debt, 
it is for him to show that the debt was not only 
genuine, but.also one for the non-payment of 
which the debtor could have been personally 
proceeded against. (Para 4) 

Anno: Prov. Ins. Act, S. 35 N. 6. 

(b) Provincial Insolvency Act (1920), Ss. 35, 
6 — Adjudication on basis of debt for which 
debtor was not personally liable to petitioning 
creditor — Validity. 

It is a common place of the insolvency law 
that an act of insolvency to serve as the basis 
of adjudication upon a creditor’s petition mus 
be an act committed by his debtor and unless 
there is a personal liability in respect of t 
debt there is no such relation of the debtor as 
will serve to support an adjudication order. •> 
Cochin L R 263, Rel. on. (Para n 

An insolvency .proceeding is essentially a 
proceeding ‘in personam’ and only the perso 
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debts due by the insolvent can be proved 
therein. (Para 7) 

When the debtor was not personally liable for 
the debt due to the petitioning creditor and 
when there is no evidence of any other debt 
being in existence when the sale deed (alleged 
to be an act of insolvency) in favour of the 
vendee was executed, it can on no account be 
treated as an act of insolvency. (Para 7) 
Anno: Prov. Ins. Act, S. 6 N. 2; S. 35 N. 2. 

T. S. Venkiteswara Iyer and C. S. Anantha- 
krishna Iyer, for Appellant; C. P. Madhavan 
Nair and M. Narayanan Menon. for Respon¬ 
dents. 

Case referred to: 

32 Cochin L R 263 (Pr 7) 

JUDGMENT.: This is an appeal from an order 
annulling the adjudication order passed in I. P. No. 
10 of 1120 on ihe file of the Trichur District Court. 
The petitioning creditor, who is the appellant be¬ 
fore this Court, held a usufruct uary mortgage for 
an amount of Rs. 8,000/- over the debtor's pro¬ 
perties in the erstwhile Cochin State. The docu¬ 
ment in that behalf was executed by the debtor's 
natural guardian, his mother. It would appear the 
mother as guardian had borrowed another sum of 
Rs. 2,000/- from the mortgagee on behajf of her 
minor son and executed a pro-note in respect there¬ 
of. This pro-note was dated 28-10-1119. Not long 
afterwards the minor came of age and on 13 - 8-1120 
he assigned the mortgaged properties to the 1st 
respondent in this appeal for a consideration of 
Rs. 12,250/-. The appellant’s mortgage debt was 
reserved for payment by the vendee, but no provi¬ 
sion was made for the debt due under the promis¬ 
sory note. Founding this sale In favour of the 
1 st respondent as an act of Insolvency, the appel¬ 
lant on 6-11-1120 filed an application, since regis¬ 
tered as I. P. No. 10 of 1120, to get the debtor ad¬ 
judged an insolvent. The debtor’s mother was 
also made a counter-petitioner to that application 
and in due course the Court adjudged the debtor 
an insolvent. This order was passed on 6-2-1121. 
Both counter-petitioners remained ex parte in that 
proceeding. A vesting order in favour of the 
Official Receiver, Trichur, is embodied in the ad¬ 
judication order. The adjudication order was soon 
followed by an application under Sections 53 and 
54 of the Insolvency Act by the Official Receiver to 
annul the sale deed in favour of the 1st respondent. 
This application was laid on 26-5-1121 The 1st 
respondent in her turn filed the application giving 
tjse to this appeal on 21 - 6-1121 to annul the adju¬ 
dication order on the ground that the promissory 
note alleged to have been executed by the deb¬ 
tor’s mother in favour of the petitioning creditor 
was a bogus and fictitious one. The Official Re- 
ceive^s application and the petition to annul the 
adjudication order were heard together bv the 
learned Additional District Judge, Trichur and he 
aUowed the application to annul the adjudication 
order. The present appeal is directed against the 
? r ^f r, *i ConseQUent on the annulment of the ad- 
J u “ io D n 0, ; d er the learned Judge dismissed the 
Official Receiver’s application under Sections 53 & 
54 and the appeal therefrom is A. s No 64 of 
1123 which was heard along with the present ap¬ 
peal. We are disposing of that appeal by a sepa¬ 
rate Judgment. 

(2) The Courts’ powers to annul an adjudication 
order are defined in Section 35 of the Insolvency 
Act and that section, so far relevant, reads thus: 
“Where, in the opinion of the Court, a debtor 
ought not to have been adjudged insolvent, or 
where It Is proved to the satisfaction of the court 


that the debts cf the insolvent have been paid 
in iuil, the Court shall on the application of the 
debtor or any other person interested, by order 

in writing, annul the adjudication and.’* 

(3/ Though the ground specifically mentioned in 
the application for annulment was that the debt 
evidenced by the promissory note was a fictitious 
debt, the learned Judge in the Couit below has 
founded iris order for annulment on the ground 
that as the debt was one for which the deotor 
was not personally liable, the Court ought not to 
have adjudicated him an insolvent. The learned 
Judge’s finding is to Ihe effect that the debt was 
not fictitious but true. 


(4) A point was raised that the decision is rested 
on a ground not mentioned in the application, but 
we do not think that there is any substance in it. 
The application challenges the debt, whole stock 
and barrel and when the creditor’s eligibility to 
lay the application in insolvency is founded upon 
that debt it is for him to show that the debt was 
not only genuine, but also one ler the non-payment 
of which the debtor could have been personally 
proceeded against. The only question for our con¬ 
sideration therefore is whether the learned Judge's 
view that the debtor was not personally liable for 
the debt due under the promissory note executed 
by ins natural guardian is not right. 

(5) It was conceded by the learned Counsel for 
the appellant that at its inception the debt was 
not one for which the debtor had any personal 
liability. Tile appellant’s case however is that 
since the debtor came of age he had expressly 
undertaken personal liability and that therefore 
on the date of the petition in insolvency there was 
personal liability for the debtor. Hence according 
to the appellant the adjudication order was quite 
proper. However, one will look for in vain in the 
insolvency petition or the adjudication order for 
any mention that the debt was one for which the 
debtor had rendered himself personally liable. Even 
the appellant’s Counsel did not dispute this posi¬ 
tion, but he invited our attention to an affidavit 
the appellant filed In the insolvency proceeding in 
P r oof of the alleged act of insolvency wherein he 
said express mention was made of the facts and 
circumstances under which the debtor took upon 
himself personal liability for the debt. That affida¬ 
vit is not placed on the record of the present pro¬ 
ceeding but the learned Counsel for the appel¬ 
lant relies on a statement contained in the evidence 
given by his client in this proceeding that all that 
is contained in the affidavit filed to prove the act 
of insolvency is true. We are. afraid that is a 
dubious method of leading evidence and we can¬ 
not look into the contents of the affidavit to find 
out what all it contains. The petition as men¬ 
tioned earlier did not contain any allegation which 
would go to show that the debtor was personally 
Uable for the debt incurred by his mother during 
his minority. Nor does the order refer to any 
such facts. On the face of the petition tt ought 
to have been dismissed ‘in limine’ and we have no 
hesitation therefore in stating that this is a case 
which easily falls within the spirit and the letter 
of Section 35. 


(6) The learned Judge in the Court below thought 
it proper to refer to the so-called statement in 
the affidavit mentioned which according to the 
appellant goes to show that the debtor was person¬ 
ally liable for the pro-note debt. We are at one 
with the learned Judge in thinking that those 
allegations do not go to show that the debtor had 
undertaken any personal liability for the debt. 
ITiey may at best mean that on coming of age he 
did not repudiate the debt. Nothing more 8 can, 
in our opinion, be read into those passages. * 
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(/) It is a common place of the insolvency law 
that an act of insolvency to serve as the basis of 
adjudication upon a creditor’s petition must be an 
act committed by his debtor and unless there is 
a personal liability in respect of the debt there 
is no such relation of the debtor as will serve to 
support an adjudication order. See the decision in 
'32 Cochin L R 263‘, and the decisions referred to 
therein. An insolvency proceeding is essentially 
a proceeding ‘in personam* and only the personal 
debts due by the insolvent can be proved therein. 
These propositions were not disputed by the learn¬ 
ed Counsel for the respondent nor did he as stated 
earlier contend that originally the debtor vras 
personally liable. It was the alleged undertaking 
that was sought to be made the basis for the liabi¬ 
lity and for that we could find no loundation on 
the facts ol the case. When the debtor was not 
personally liable for the debt due to the petitioning 
creditor and when there is no evidence ol any other 
debt being in existence when the sale deed in favour 
of the 1 st respondent was executed, it can on no 
account be treated as an act or insolvency. There 
is therefore no merit in the appeal and we dismiss 
it with costs. 

V.B.B. Appeal dismissed. 
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KUNIII RAMAN, C. J. AND VITHAYATHIL, J. 

Janaki Amnia Meenakshi Amma, Appellant 
v. Mathiri, Respondent. 

Second Appeal No. 538 of 1951, D/- 21-11- 
1951. 

Civil P. C. (1908), O. 34, R. 7 and O. 21, R. 1 
(2) — Decree for redemption with inesne pro¬ 
fits — Deposit of mortgage money in Court — 
Notice of deposit to mortgagee — Mesne profits 
—T. P. Act (1882). S. 83. 

Under S. 83 of the Transfer of Property 
Act deposit of the mortgage amount in 
Court by the mortgagor will operate as a 
valid tender of the mortgage money only 
when notice of the deposit is given to the 
mortgagee. O. 21, R. 1 (2), C. P. C.. also 
provides for the issue of such notice. There¬ 
fore, the mortgagor who has obtained a 
decree for redemption can claim mesne 
profits only from the date of sendee of the 
notice of deposit on the mortgagee till the 
date of actual delivery of possession to the 
mortgagor. As long as the mortgagor de¬ 
cree-holder is not able to get actual posses¬ 
sion of the property on account of the 
obstruction of persons who were holding 
the property under the mortgagee the 
latter cannot be said to have surrendered 
possession of the property to the mortgagor 
by merely filing a petition in Court to the 

efiect that he had surrendered. 

(Paras 2, 3) 

P. Narayana Pillai, for Appellant; V. Rama- 
chandra Iyer, for Respondent. 

JUDGMENT: The decree-holder is th e ap¬ 
pellant. The decree is for redemption .ol a 
mortgage. The ls t defendant-respondent is the 
mortgagee. The 2nd defendant was impleaded 
as a person having some interest in th e mort¬ 
gage right. Defendants 3 to 6 wer e persons who 
were residing in the mortgage property under 
the 1st defendant. The appeal relates to the 
claim of the decree-holder for mesne proms 
from the date of deposit of the mortgage 
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amount till the date of delivery of th e pro- 
Pfrty- The decree awards mesne profit at theratp 

♦h a** a ? d , 50 P?ras of paddy per year from 

th e date of deposit of th e mortgage amount. 
lh e decree-holder deposited th e mortgage 
amount o n 8-11-1124 and applied for delivery 
of property on 5-12-1124. Notice of deposit of 
the mortgage amount was served on the 1st 
defendant on 30-2-1125. Th e date fixed for 
return of notice was 12-3-1125. On that date 
the 1st defendant put in a petition to the effect 
that h e surrendered possession of th e property. 
As the decree-holder did not get actual posses¬ 
sion of the property o n account of the obstruc¬ 
tion of defendants 2 to 6 sh e sought delivery 
of the property through Court. The Amin could 
give delivery of the property to the decree- 
holder only with the help of the police, and 
the property except the building thereon was 
delivered on 29-4-1125. Th e decree-holder claims 
mesne profits from 8-11-1124, th e date of depo¬ 
sit of the mortgage amount till 29-4-1125, the 
date of delivery of the property. Both the 
lower Courts held that the lst defendant was 
liable to surrender possession of the property 
only on receipt of notice of the deposit of the 
mortgage amount and that sinc e he surrender¬ 
ed possession soon after getting the notice he 
is not liable for mesne profits. 

(2) It is true that the lst defendant was 
bound to surrender possession of th e property 
only on receipt of notic e of the deposit of the 
mortgage amount. Under S. 83 of th e Transfer 
of Property Act deposit of the mortgage 
amount in Court by the mortgagor will ope¬ 
rate as a valid tender of the mortgage money 
only when notice of the deposit is given to 
the mortgagee. Order 21, Rule 1 (2), C. P. C. 
also provides for the issue of such notice. There¬ 
fore the mortgagor can claim mesne profits 
only from the date of service of the notice of 
deposit on th e mortgage. 

(3) The further question for consideration 

is whether the obligation of the 1st defendant 
to surrender possession of the property was dis¬ 
charged by his putting in a petition in Court 
to the effect that he had surrendered posses¬ 
sion of the property. As long as th e mortgagor 
decree-holder wa 3 not able to get actual pos¬ 
session of the property on account of the obs¬ 
truction of persons who were holding the pro¬ 
perty under the lst defendant w e do not think 
that the latter can be said to have surrendered 
possession of the property to th e mortgagor by 
merely filing a petition in Court to the effect 
that he had surrendered. The obstruction of 
defendants 3 to 6 who were let into possession 
of the property by the # 1st defendant made it 
impossible for the decree-holder to obtain pos¬ 
session of the property and she had to seek 
delivery of possession through Court, and the 
amin was ablp to give delivery only with the 
help of file police. In the circumstances w e are 
of opinion that the lst defendant is liable for 
mesne profits till the property was actually 
delivered to th e decree-holder, i.e., 29-4-1125. 
The decree-holder is therefore entitled to get 
proportionate mesne profits from th e 1st de¬ 
fendant from 30-2-25 to 29-4-1125 at the rate 
of Rs. 75 and 50 paras of paddy per year. The 
orders of the lower Courts ar e modified ana 
the Second Appeal is allowed to the above 
extent. Th e parties will pay and receive pro- 
porttaate costs. Appeal 
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SANKARAN AND VITHAYATHIL, JJ. 

Ouseph Korathu, Appellant v. Gopalan Nair 
and another, Respondents. 

Second Appeal No. 14 of 1950, D/- 20-9-51. 
(a) Civil P. C. (1908), Ss. 145 and 151 and 
0. 41, R. 5(3) (c) — Decree for redemption — 
Appeal — Stay of execution — Security bond 
— Exercise of inherent power. 

Where on an appeal against the decree 
for redemption the High Court ordered the 
judgment-debtor, on his applying for stay 
of execution,'to furnish security for mesne 
profits from the date of deposit of the mort¬ 
gage amount by the decree-holder for a 
period not exceeding one year from the 
date of the order and accordingly a secu¬ 
rity* bond was executed: 

Held (1) that the security that was de¬ 
manded by the Court not being for the due 
performance of the decree that might be 
passed by that Court, was not one given 
under O. 41. R. 5(3)(c), (Para 2) 

(2) that it was doubtful whether the 

case came under S. 145, (Para 3) 

(3) that the bond must be deemed to have 
been taken by the Court in the exercise 
of its inherent power and could be summa¬ 
rily enforced by the Court without re¬ 
course to a fresh suit. Case law discussed. 

a _ _ „ (Para 8) 

Anno: C. P. C., S. 145 N. 3; S. 151 N. 2; O. 41, 
R. 5 N. 5. 

» (b > ^vil P. C. (1908), Ss. 145 and 151 and 
o. 41, R. 5 — Security bond taken in exercise 
of inherent power — Surety liable to pay mesne 
profits — Liability not co-extensive with that 
of judgment-debtor — Surety’s liability for 
amount covered by bond. 

Where according to the terms of the se¬ 
curity bond taken by the Court in the ex¬ 
ercise of its inherent power the surety was 
liable to pay the amount of the mesne pro- 
nts if the second appeal went against the 
defendant and the surety also agreed that 
the amount might be realised from him in 

?Wrl t 0n i il tl ? e same ma nner in which the 
l d «, be executed against the de- 

appeal was d " ided =<“““* 

, H ® ld ’ t hat nowhere was it stated in the 
bond that the surety would be liable only 
to the extent to which the judgment-debtor 
would be liable under the decree to be pas- 

Si c 11 ! 11 _, Court ' Therefore, though 
the High Court decree did not make the 

judgment-debtor liable, the suret^ was li¬ 
able for the amount covered by the bond. 

R.t n N. : S p - C " s - 145 "• 8; * 

totes" Appeu “ t ’ s - 

Cases referred to: 

(74-75) 2 Ind App 219: (15 Beng L R 383 PC) 
('20) 42 All 158: (AIR 1919 PC 55) (P ” 5) 

(Pro A Q\ 

<’ 4 3) AIR 1943 P C 189: (ILR (1944) Kar P C 
16) (Pr 4) 


(’26) 97 Ind Cas 787: (AIR 1926 Mad 1005) 

(Pr 7) 

C36) AIR 1936 Mad 990: (166 Ind Cas 670) 

(’49) AIR 1949 Mad 152: (1948-2 Mad L Jm! 

23 Cochin 408 (Pr 8) 

3 Cochin L J 114 (P r <n 

20 Trav L J 505 (P r 8) 

JUDGMENT: The decree-holder in O S. No 
161 of 1118 of the Crangannore Munsiff’s Court 
is the appellant in this case. The appeal relates 
to an order in execution refusing to enforce 
a security bond. Th e suit was one for redemp- 
[ 1 ° 1 n ; It was decreed o n 30-6-1119. The decree- 
holder deposited the mortgage amount on 9 - 11 - 
1119 and applied for delivery of the property. 
The judgment-debtor appealed from the de¬ 
cree and the appellate Court stayed delivery 
of the property till the disposal of th e appeal 
on security being furnished by the judgment- 
debtor for mesne profits. The appeal wa s dis¬ 
missed and the judgment-debtor filed a Second 
Appeal in the High Court and again applied 
for stay of execution. The High Court passed 
an interim order on 1-5-1122 staying execution 
of the decree on security. 

On 4-5-1122, a security bond was executed 
for answering th e decree that might be passed 
in the second appeal. The decree-holder con- 
t „ end « d } hat the security should be for mesne 
profits from the property from the date of de¬ 
posit of the mortgage amount as he was kept 

Court 1 ° £ - he property- The High 

Court modified the original order and ordered 

the judgment-debtor to furnish security for 
me f? e profits Irom the date of deposit of the 
mortgage amount, for a period not exceeding 

the date of the order at the rate 

nL R „,lZ 5 , aye / r ' Accordin gly a security bond 
was executed for mesne profits. 

_? he , sec °£ d appeal was subsequently dis¬ 
missed. When the decree-holder filed an 

c^ U | ian v, pe !i‘ tl ?u for tb® enforcement of the 

that he wa? d n ! h f- obJected contending 

!, ba \£ e ^ as . not .^ able to Pay any amount un. 
‘ he .. bond as the H 'gh Court decre e did not 

nrofits Th liable for mesne 

cL, ? ubatance of the contention is that 
the security bond wa s executed for answering 
the decree that migh t be passed bv th H 
Court, that the liability of tte s Set y \ S 

thaPshlc "the h*' 1 th e judgment-debtor and 

H !? b Court did not make the 

sur^ ei ii^ ebt0r i J liable t0T mesne profits the 
surety also could not b e made liable for the 

Imfnn The * ^ n ?, ifrs Co “ rt accepted thi^ con- 

e^hnM and * d,SaUowed 1116 Prayer of the de- 

varus srsusTitS 

Hence r< tMs 'second JgS* 0 "" - ~ 
(2) Both the lower Courts have token 

STcFS t cS,Tc“r i r 

to that rule security has to be given' 
applicant for the due performance of the^L> the 
or order that may ulUmateLv h ® hi , decree 
him. Under this rule the , upon 

Uon to demand security oqly f 0r ^urisdie- 

formance of the decree s,. , due Per- 

mat?ly be passed. In this case th^nialinHfr 
made no claim in the suit . plaintlff had 

from the date of d«3? of E5 ofits 

amount, auh the of tl£ 
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not award him any mesne profits. Neither in 
the 1st appellate Court nor in the Second Ap¬ 
pellate Court did the plaintiff make any claim 
for mesne profits. Although the High Court 
purported to act under O. 41, R. 5, in demand¬ 
ing security as a condition for staying execu¬ 
tion the security that was demanded by the 
2 nd order was not one for tile clue performance 
of the decree that might b e passed by that 
Court. It cannot therefore be said that the 
security in this case is one given under O. 41, 
d. 5 (3) (c), Civil P. C. 

(3) Th e question, therefore, for consideration 
is whether the Court has got jurisdiction i> 
demand security from a party apart from the 
provisions contained in O. 41, R. 5 (3) (c). It 
was argued for the appellant that under S. 145 
of the Civil P. C , the Court has got jurisdic¬ 
tion to tak^ security for the payment of any 
money or for the fulfilment of any condition 
imposed on any person under the order of Ihe 
Court in any suit or in any proceeding. S. 145 
reads thus: 


“When any person has become liable as surety 
(a) for the performance of any decree or any 
part thereof or (b) for the restitution 
of any property taken in execution 
of a decree or (c) for th e payment of any 
money or for the fulfilment of any condition 
imposed on any person under th e order of the 
Court in any suit or in any proceeding con¬ 
sequent thereon, the decree or order may 
be executed against him to the extent to 
which he has rendered himself personally 
liable, in the manner herein provided for 
the execution of decree, and such person 
shall, for the purposes of appeal, be deemed 
a party within the meaning of S. 47: Pro¬ 
vided that such notice as the Court in each 
case thinks sufficient has been given to the 
surety.” 

According to the decree-holder this case will 
come under Cl. (c). But, for the applicability 
of that clause the surety must b e liable for 
the payment of any money under an order of 
the Court. In this case there is no oidei ot 
the Court directing payment of any money by 
the judgment-debtor and therefore the respon¬ 
dent cannot be said to be surety for such pay¬ 
ment. It is, therefore, doubtful whether this 
cas e comes under S. 145, Civil P C. 


(4) Although there is no express provision 

the Civil Procedure Code conferring juris- 
ction on the Court to take security bonds of 
js nature it has been held in various cases 
at the Court has got inherent jurisdiction to 
ke such bonds and to enforce the same sum- 
arily. Reference may be made to _ SAUA- 
VA X PILLAI v. RAMALINGA PILLAI, - 

suit. During the pendency of th e appeal 
ed by the defendant he applied for S** 

' execution °t th e decree and executed secu- 
tv bonds undertaking to pay mesn e PJ -0 ^ 
dm the date of suit till the disposal of the 
jpeal The appeal went against him. Th. 
r'vy Council held that although there was 
i decree for mesne profits the bonds cou d 
. enforced in execution. Their Lordships held 
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that the Court had general jurisdiction over 
the subject-matter and could therefore enforce 
the bond. 

‘RAJ RAGHUBAR SINGH v. JAI INDRA 
BAHADUR’, 42 All 158, is another case in which 
the same question was considered by the Privy 
Council. In that cas e the plaintiff obtained a 
decree for possession of certain properties and 
when she applied for execution of the decree 
she was ordered to give security for th e mesne 
profits from th e properties. Security was ac¬ 
cordingly given by th e plaintiff. The decree of 
the trial Court was finally reversed by the Privy 
Council and the suit was dismissed except in 
th e case of a few items. The question raised 
for consideration was whether the security 
bond could be enforced in execution and the 
Privy Council held that it could be so enforced. 

This decision was followed by the .Privy 
Council in another case reported in ‘ROHANI 
RAMANDHWAJ v. HAR PRASAD’, AIR 1943 
P. C. 189. That also was a suit for recovery 
of possession of properties. The suit was de¬ 
creed and pending appeal filed by the defen¬ 
dant the High Court ordered that the plaintiff 
should be put in possession of the properties 
on his executing a security bond for a particu¬ 
lar amount towards mesne profits. Th^ security 
bond was accordingly executed and the plain¬ 
tiff was put in possession of the properties. 
Subsequently the High Court reversed the de¬ 
cree of the trial Court. The .question arose 
for consideration as to whether the security 
bond could be enforced in execution. Their 
Lordships held that th e Court could enforce the 
bond in execution in the exercise of its in¬ 
herent power. 

(5) In ‘RIUTHUSWAMI PILLAI v. MANIK- 
KA MOOPAN’, AIR 1936 Mad 990, the plaintiff 
sued for a permanent injunction restraining 
the defendant from entering into possession of 
the plaint property. The plaintiff also applied 
for a temporary injunction during th e pendency 
of the suit. At th e hearing of the application 
for temporary injunction the parties entered 
into an agreement by which the defendant 
was given possession of the property during 
the pendency of the suit. At the hearing of 
the application for temporary injunction the 
parties entered into an agreement by which 
• he defendant was given possession of th e pro- 
nertv during the pendency of the suit on ms 
executing a surety bond to the effect that he 
would pay the mesne profits in case the plain¬ 
tiff succeeded in the suit. The suit was ulti¬ 
mately decreed and the plaintiff sought to en¬ 
force the bond in execution. Following ihe 
decision in ‘SADASIVA PILLAI v. RAMALIN¬ 
GA PILLAR, 2 Irid App 219 (P C), their Lord- 
chips held that the bond could be enforced m 
execution. Their Lordships observed thus: 

“As stated by their Lordships of the Hrivy 
Council in ‘2*Ind App 219 (P C)\ the security 
bonds under such circumstances must oe 
considered as proceedings in Court importing 
a certain liability to b e enforced in th e suit 
against the defendant to that suit Having 
undertaken this obligation it would not be 
open to defendant (1) or respondent (2) to 
resile from it and allege that proceedings 
were entirely irregular and that the Court 
had no jurisdiction to enforce the terms 
which they had undertaken to fulfil. 

(6) In ‘RAMAMURTHI v. SAGIRAJIT, AIR 
1949 Mad 152, the guardian of a minor wun 
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drew money from Court under O. 32, R. 6 Civil 
P. C., upon a security bond. The minor on 
coming of age sought to enforce the security. 
It was held that the bond could be enforced 
by the Court in execution in exercise of its 
inherent power. 

(7) In ‘SANKUNNI VARIER v. VASUDEVAN 
NAMBUDIR1PAD’, 97 Ind Gas 787 (Mad), cer¬ 
tain persons executed a surety bond to the 
Court undertaking to produce whenever re¬ 
quired certain movable properties of the judg¬ 
ment-debtor which had been attached in exe¬ 
cution of the decree. They defaulted to produce 
the movables when required by the Court. The 
decree-holder sought to enforce the bond in 
execution and to realise th e value of the 
movables. It was held that although the case 
did not come within S. 145. Civil P. C., the 
Court had inherent power to enforce the bond 
in execution. 

(8) In 'NARAYANAN PANDALAI v 
VISHNU NAMBURI', 20 Trav L J 505. the 
plaintiff obtained an order of injunction on fur¬ 
nishing security for 6 years’ mesne profits. The 
suit was subsequently dismissed and the defen¬ 
dant sought to enforce the bond in execution. 
Following the Privy Council decision in ‘RAJ 
RAG HUB AR SINGH v. JAI INDRA BAHA¬ 
DUR', 42 AH 158 (P C). it was held that the 
bond could b e enforced in execution although 
the case would not com e within th e purview 
of S 109 of the Travancore Civil P C cor¬ 
responding to S. 145 of the Indian Civil P. C. 

The same view was held by the Cochin High 

TT° ur oVV CHEVUNNI v - lexmidas MURAN- 
Jl, 23 Cochin 408. In that case the plaintiff 
attached before judgment certain articles be¬ 
longing to the defendant. A stranger preferred 
a claim to these articles and prayed for the 
return of the same. They were ordered to be 
returned on security. The appellant executed 
a security bond undertaking to satisfy the 
aecree if th e claim petition would be dismissed. 
J"* was subsequently dismissed. It was 
held that the bond must be deemed to have 
been taken i n the exercise of th e inherent 
power of the Court and that Cour t could in 

exercise of that power summarily enforce it in 
“xccii iiori, 

1o the same effect is tbA ruling rpnnHori jn 
JMUHAMMA T HU v. SANKU IYER’, 3 Cochin 
j in that case, in order to avoid 7 he 

n a ? ceiver for the plaint pro* 
r.t?defendants offered to furnish secu- 
nty for the mesn e profits of th e property and 
the appellant executed the security bond The 

thlt th n h ag ^ ainSt f ^ defendant. It was held 
that the bond was taken by the Court in the 
exercise of its inherent power and that it could 

tehtTfTh y a h^ f0rCe ? by < he Court In Se 

light of th e above rulings the suretv bond in 

STthTcKrt ,S e ,i Kmed l ? have Sen " a d ta 

°y the Court in the exercise of its inherent 
power. These rulings also lay down that such 
bonds can be summarily enforced by th e Court 
witnout recourse to a fresh suit. e UIt 

nex * question for consideration is 

hnni h H th t surety j has becom e liable under the 
bond. He has undertaken in the bond to nav 
mesne profits from th e date of deposit of ?he 
mortgage amount for a period not exceeding 
A he d °, te of th « Hi ® h Court order 

dant d ^ ppeaJ we , nt a « ainst the defen¬ 

dant. The main contention of th e defendant 
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in the suit was that the property was not 
redeemable. That contention was repelled bv 
th e High Court also and the Second Apnea"' 
wa s dismissed although the order of the {rial 
Court with regard to costs was modified by the 
High Court. In the circumstances it cannot 
be said that th e Second Appeal was not decided 
against the defendant. What th e surety had 
undertaken in the bond was this: * 

"If the Second Appeal No. 68 of 1122 goes 
against th e defendant, Gopalan Nair I shall 
deposit the mesne profits of th e properties 
at the rate of Rs. 175/- per year."* 

According to the terms of the bond the surety 
would be liable to pay th e amount if the 
Second Appeal went against the defendant ir¬ 
respective of the question whether th e defen¬ 
dant would be liable for mesn e profits under 
the decree to b e passed by the High Court. The 
surety has also agreed in the bond that the 
amount might be realised from him in execu¬ 
tion m thg same manner in which the decree 
could b e executed against th e defendant. The 
lower Courts have interpreted these words to 
mean that the liability of the surety would be 
Co-extensive with that of the judgment-debtor. 

• d0 , "J* , find ou r way to agr ee with this 

view of the lower Courts. Nowhere is it stated 
in the bond that the surety would b e liable 
only to the extent to which the judgment- 
debtor would be liable under th e decree to be 
passed by the High Court. 

<]?> f c or ,. tb f above reasons w e hold that the, 
surety is; Jjab) e lor the amount covered by the* 

hav d fhp d k I thC f decree 'bolder is entitled to 
K® th b ° nd eniorced summarily in execu- 

Ul) We. therefore, set aside the orders of the 
lower Courts and allow this Second Ap; eu 
with costs in all th e Courts. 1 

V a RB - _ Appeal allowed . 

—Rd 6 ° riginal in Mal ayalam has been omitted. 
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GOVINDA PILLAI, J. 

Narayanan Nair, Petitioner v. State. 

Criminal R. P. No. 244 of 1950, D/- 30-11-51 

1123 ^ a J ancl jre Prohibition Act (VH (7) of 
1143), S. 9 — state of intoxication — Meaning. 

The word ‘intoxication’’ applies only to 
the excessive use of intoxicating liquors 
or drugs. And the state of intoxication may 
be taken to be practically equivalent to a 
state of drunkenness, so that the person in¬ 
toxicated was incapable of knowing the con¬ 
sequences of his action. (Para 2) 

Where the certificate of the Medical Offi¬ 
cer stated that the accused was in a state 
of drunkenness for the following reasons, 
viz., smell of brandy from nose, redness of 
his eyes, very rapid pulse, and tremors of 
his hands: 

Held that these findings were absolutely 
insufficient to hold that the accused was in 
a state of intoxication. (Para 3) 

(b) Travancore Prohibition Act (VO (7) of 
H23), S. 9 — Person found in state of intoxi¬ 
cation in public road — Arrest — Refusal to. 
give address. 
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Where a person is found in a state of in¬ 
toxication in the public road, he cannot be 
arrested unless he refused to give his ad¬ 
dress to the police when demanded. ' 

N. K. Narayana Pillai, for Petitioner^Public 
Prosecutor, for the State. 

ORDER: Th e accused was charged for an 
offence under S. 9 of the Travancore Prohibi¬ 
tion Act, VII (7) of 1123, in that he was found 
in a state of intoxication in the public road, 
just in front of the State Transport Garrage at 
Meenakshipuram in Nagercoil. This was at 
about 1 a.m. on the night of 18-6-1124. At that 
period, the place in question was declared to 
be a prohibition area; and any one found in 
an intoxicating condition was liable to be 
tried and convicted for an offence under S. 9 
of the Prohibition Act. The accused is the 
Superintendent of Fisheries. He was on his 
way to Muttam, to conduct an enquiry into 
the official irregularities of the Sub-Inspector of 
Fisheries there. That Sub-Inspector is P. W. 
5. 

The prosecution case was that the accused 
had taken brandy at Trivandrum, that he then 
travelled by bus to Nagercoil in the company 
of P. W. 5 and D. Ws. 1 and 3, that at the 
pertinent time in question he was seen stand¬ 
ing at the gate of Raghuvilas Hotel in Meenak¬ 
shipuram, smoking a cigarette, that P. W. 8, 
a Head Constable attached to the Kottar Police 
Station, came there with a constable, took the 
accused in custody at about 12-50 A.M. and 
took him to the Police Station. He was pro¬ 
duced before P. W. 7, the Inspector of Police, 
with the report Ex. C. P. W. 7 drew up Ex. A 
Mahazar noting down the physical conditions 
and peculiarities he observed on the person of 
the accused and produced him for examination 
before the Medical Officer, P. W. 6. P. W. 6 
examined him at 1-10 A.M. and issued Ex. B, 
medical certificate. 

The case was then registered, investigated 
and charged before the First Class Magistrate 
of Kottar. The learned Magistrate, after trial, 
convicted the accused for the offence under 
S 9, and sentenced him to pay a fine of 
Rs. 50. In default, he was to undergo simple 
imprisonment for on e month. He appealed 
against this decision before the Sessions Court 
of Nagercoil. The appeal was heard by the 
Additional Sessions Judge, Nagercoil, and he. 
though with some hesitation, agreed with the 
conclusions arrived at by the Magistrate and 
confirmed the conviction and sentence. # The 
accused has, therefore, com e up in revision. 

(2) If the decision o*f th e case rested entirely 
on an appreciation of evidence, there would be 
no occasion for this Court to interfere in revi¬ 
sion But, after hearing the arguments of 
both sides and carefully going through the re¬ 
cords in this case, it appeared that there was 
matter for serious consideration of this Court. 
The charge is as mentioned already, for an 
offence under S. 9 of Act VII (7) of 1123. S. 9 
says * 

“Whoever is found in a stale of intoxication 
in any public place and whoever not having 
been permitted to consume any intoxicating 
drug in pursuance of this Act, is found in a 
state of intoxication in any private place, 
shall be punished with imprisonment which 
may extend to six months, or with fm e which 
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both •• extend t0 one ^ousand rupees or with 



fined m th e Act; and so, w e have to look to 
its meaning through authorised English dic¬ 
tionaries. In the Encyclopedia Britanica. “In- 
oxication is defined to be as poisoning whe¬ 
ther by drug or liquor or other toxic substances 
and hence, the condition of the nervous system 
produced by excessive drinking of alcohol. In 
the absence of any specific definition of this 
word in the statute in which the term is used, 
tn e word “intoxication” applies only to thel 
excessive us e of intoxicating liquors or drugs ! 

What is mentioned in the section is that, if 
any one is seen ‘in a state of intoxication’ in a 
prohibition area, he is said to have committed 
an offence. The state of intoxication may be 
taken to be practically equivalent to a state of 
drunkenness, so that th e person intoxicated was 
incapable of knowing the consequences of his 
action. By reason of intoxication, if a person 
is capable of knowing the natur e of th e act 
done, at the time he was under the influence 
of the alcohol, his act is not considered to be 
an offence under the Penal Cod e (vide S. 74 of 
the Travancore Penal Code). 

So, what is necessary to b e found out in this 
case is whether the accused was in the state 
of intoxication when he was said to hav e been 
taken to custody by P. W. 8. I shall refer 
later on to the extremely suspicious circum¬ 
stances under which P. W. 8 himself, a head 
constable in mufty, came and took the ac¬ 
cused into custody. P. W. 7, the Inspector of 
Police who investigated the case, had swom in 
clear terms that his investigation revealed that 
the accused had taken brandy while he was in 
Trivandrum and before h e got into the bus for 
Nagercoil. This bus started from Trivandrum 
at about 8 P.M. and it was an ordinary bus. 
It reached Meenakshipuram at 11-15 P.M. that 
day. It was at 12-50 the same night that P. W. 
8 was said to have seen the accused standing 
at the gate of the Raghuvilas Hotel smoking 
a cigarette. So, not less than five hours must 
have elasped since h$ had taken the brandy. 

There was absolutely no case or suggestion 
that th e accused had brought any brandy and 
took it in Nagercoil, just before he was taken 
into custody. There was no necessity to specu¬ 
late on that point, as th e prosecution had no 
such case. The poisoning by alcohol is dealt 
with exhaustively in Taylor’s Medical Juris¬ 
prudence, Volume 11, pages 535 and 536, 1948 
edition. The relevant portion is quoted below: 
"Ethyl alcohol is produced by the fermenting 
action of yeast on sugars, and is concentrated 
by distillation. The percentage of absolute 
alcohol in various beverages is approximately 
as under, taking round figures without re¬ 
gard for precise accuracy: 

Spirits, such as whisky, brandy, gin and 
rum. contain about 40 per cent of alcohol. 

Fortified wines, such as port and sherry, 
contain about 20 per cent of alcohol. 

Natural wines, such as claret and bur¬ 
gundy, contain about 10 per cent alcohol. 

Strong beer contains about 5 per cent oi 
alcohol. 
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A “large whisky”, which should be half a 
gill (2J ounces), contains therefore 1 ounce, 
or 30 c.cm., of absolute alcohol, and the same 
amount will b e present in a pint of strong 
ale, half a pint of claret, or a quarter of a 
pint of port. 


The absorption of alcohol from the sto¬ 
mach and small intestine begins soon after 
ingestion. The rate of absorption is depen¬ 
dent upon a number of factors, the most im¬ 
portant being the presence or absence of 
food in the stomach. Food delays absorption 
and the delay is most marked in the presence 
of fat and protein (Haggard and Greenberg, 
1934; Mellanby, 1919). Th e concentration of 
alcohol is important, and generally the 
stronger the drink the more rapid is 
its effect. Absorption is usually complete 
within the first hour, so that after a single 
dose the maximum concentration in the blood 
is reached within the same period. After 
absorption, the alcohol is distributed more 
or less evenly throughout the tissues, with 
the exception of the bones and fat. Thus by 
estimating the amount of alcohol in the blood 
it is possible to calculate the approximate 
total quantity in the body at that tim e and 
the minimum quantity which must have 
been ingested. 

About 90 per cent of the alcohol absorbed 
is oxidised and the remaining 10 per cent is 
excreted, mainly by the kidneys and the 
lungs. At no stage in its oxidation is alcohol 
stored in the tissues and its disappearance 
from the blood takes place at a fairly uniform 
rate, which for rough calculation may be 
Placed at 10 c. cm. per hour (o. .185 c. cm. 
per kg. of body weight (Mellanby, 1919). It 
thus takes about three hours for th e blood 
to be cleared of alcohol after the ingestion 
of a single large whisky. Th e excretion by the 
kidney is of importance in that a t the time 
of secretion the urine has a similar concen¬ 
tration as that in th e plasma at th e same 
time, though higher than th.at in th e blood 
aSg a whole, the ratio being approximately 


owTi 16 . concen , tra ‘ion in the blood varies, ho\ 
ever, increasing during absorption and the 
decreasing with oxidation. It follows, then th; 
the concentration of alcohol In a givenVan 
Pie of urine will correspond “th the averlr 
concentration in the blood during the to 

qmtfh ln =T,^ aS Cf bee V 0l ] ecti v ng in ^e bladdt 

tStions 'm S £p artl . 1932) - « th e conce, 
irations in the urine and blood ai 

estimated some time after ingestlo 

when the alcohol in the blood has falle 

nrln U8 «i °? id , at . ion ' . il ma y. be found that th 
urine alcohol is at a higher level Urir 

Srefcftn may therefore, be used inYtea 
of blood examination and gives a reasonahl 
accu rala Idea ol u* , ol § “ 


A considerable number of lnvestieatoi 
have been made In an endeavour to ciSe a 
th e alcoholic concentration in the blood wii 
the behaviour of the individual. d 
*3 Js generally agreed that with conce. 
trations below 0.05 per cent, there Is litt 
change to be observed o n clinical examin 
at °- 10 pent a number show ml 
quit e possibly som e more di 

,® d m symptoms - Between this level an 
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0.2 per cent the number showing decided 
symptoms of intoxication increases, and at 
the latter figure it is to be expected that 
practically all will be diagnosed clinically. 
The critical concentration seems to lie at or 
about the 0.15 level and any person with this 
amount in his blood can be considered to 
have imbibed a dangerous amount of alcohol. 
With increasing concentrations the symptoms 
become more intens e and at concentrations 
beyond 0.2 per cent up to 0. 5 per cent there 
is likely to be marked inco-ordination, coma 
and possibly death. 

Knowing that the concentration in the blood 
is the same as that in the tissues, w e may 
translate these percentages into ’ amounts 
drunk as follows. When th e amount in the 
blood is equal to 0.15 per cent, the person 
has ingested as a minimum within a few 
hours of the test 1.5 c. c. of absolute alcohol 
per kilogramme of body weight. In a man 
of ten stones this would amount to about 
3 h ounces of absolute alcohol, or about 1 * gills 
of whisky at proof. 


EUCLID VI rmunoi . Aiic umy acute eiiect 
of alcohol which is of any interest i s its 
effect on the centraj nervous system. Its 
first effect appears to be a depression of the 
highest evolutionary centres, th e centres re¬ 
gulating the conduct, judgment, and self- 
criticism. It passes progressively downwards 
through the centres of earlier evolutionary 

motor centres ar e reached, 
and finally it depresses and paralyses the vi- 
tai centres in th e medulla. 

Ther e I? u rst a . fe ®lin e Of well-being and' a 
ain slight excitation. The actions, speech 
and emotions ar e less restrained, du e to a 
lowering of th e inhibition normally exercised 
by the higher centres of th e brain. With 
this there is increased confidence and a cer¬ 
tain carelessness of consequences. This 
implies a lack of self-control, which is one of 
JSf. P rs . 1 lhlng s Observed after alcohol, and 

poisoning. 3 COnstant feature of alcoholic 

WJ? e " the narcosis has penetrated more 
deeply the sense perceptions and skilled 
movements are effected. The increased loss 
of the inhibitory action of the higher centres 
causes an alternation in the conduct of the 

nherern 31 ^ a ® cording to th e dictates of his 
inherent desires and emotions. 

du T, his a l C °T tS for the fact tha t an indivi- 
aua .l may become morose gay, irritable 
excitable, pugnacious, sleepy, and so on’ 

v c .™ r ^" g to the dominant impulses which 
have been unleashed by th e drug. Th e reac- 
““ V mes af e . somewhat lengthened, and 
there is a certain clumsiness .and inco-ordi- 
nation in th e finer; and mor e skilled move- 
SJ*? 4 * ^owii by slight alteration in speech 
and in th e finer finger movements. 

This passes into a third stage, where the 
motor and sensory cells ar e deeply affected 
speech becomes thick and slurring- co-ordinn' 
ion is markedly affected? 

to stagger and possibly to fall. Finally a 

t s ' age , ‘ s . reached where the narcosis affects 
the whole nervous system an^ th* 
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The coma gradually lightens into a deep 
sleep, and the patient, it left alone, usually 
recovers in eight to ten hours, and wakes 
up with gastro-intestinal irritation, and 
usually nausea, vomiting and severe head¬ 
ache. If the coma continues for more than 
ten hours. th c prognosis is bad/* 

(3) The accused was not in any condition 
of coma when P.VV.8 saw him. According to 
the prosecution, it was also more than five 
hours since he had taken th e liquor. He couid 
not, therefore, have been in a state of intoxica¬ 
tion at 12-50 a.m. P.W. 7 himself stated that 
the accused pleaded before him to let him free. 
That would not b e the condition of a person 
who was in a state of intoxication. The tests, 
to fintl out whether a person is intoxicated or 
not, are given at pages 613 and 614 of Modi’s 
Medical Jurisprudence and Toxicology. They 
are given below: 


or most of the following groups of signs 
or symptoms: 

(i) A ory and furred tongue, or conversely 
excessive salivation. 

(ii) Irregularities in behaviour, such as in- 
solence, abusive language, loquacity ex¬ 
citement or sullenness, and disorder of 
aress. 

(iii) Suffusion of the conjunctivae & reaction 
of the pupils. The pupils may vary from 
a stat e of extreme dilatation to extreme 
contraction and may be equal or un¬ 
equal. 

In the opinion of many police surgeons 
when-alcohol in toxic quantity has been 
consumed, the pupil reflex to 'ordinary light’ 
is absent, whereas the pupil will contract in 
‘bright light' and remain contracted for an 
abnormally long time, indicating th e delayed 
reaction of the pupil. 


"In order to ascertain whether a particular 
individual is drunk or not a medical practi¬ 
tioner should bear the following points in 
mind: 

1. The quantity taken is no guide. 

2. An aggressive odour of alcohol in the 
breath, unsteady gait, vacant look, dry 
and sticky lips, congested eyes, sluggish and 
dilated pupils, unsteady and thick voice, 
talks at random and want of perception 
of the passage of time are the usual signs 
of drunkenness. 

3. Drunkenness does not come within the 
cognizance of the police, unless the man 
is dangerous to himself or to his property 
or that he is annoying or dangerous to 


others. 

A special committee of the British Medi¬ 
cal Association was appointed to consider 
th e question of the definition and diagnosis 
of drunkenness. This committee arrived at 
the following conclusions and recommenda¬ 
tions in regard to persons accused of being 
"drunk”: 

I. That the word "drunk” should always be 
taken to mean that the person concerned 
was so much under the influence of alcohol 
as to have lost control of his faculties to 
such an extent as to render him unable 
to execute safely the occupation on whicn 
hp was engaged at the material tjme. 

D. That it is desirable that a medical practi¬ 
tioner should base. his opinion on the 
following considerations: 

(a) Whether th e person concerned has recent¬ 
ly consumed alcohol. 

(b) Whether the person concerned is so much 

under th e influence of .£. h h ' 

lost control of his faculties to suJi an 
extent as to render him unable to execute 
safelv the occupation on which he was 
encaged at the material time. 

(c) Whether his state is due, wholly or parti¬ 
ally to a pathological condition which 
causes symptoms similar to■ those of 
alcoholic intoxication, irrespective of tn. 
amount of alcohol consumed. 

fD. That in the absence of any pathological 
conditions a person is definitely under 
the influence of alcohol if there is a 
smell of alcoholic liquor m the breath 
and/or in the vomited matter (if any) 
provided there is a combmation of all 


(iv) Loss or confusion of memory, particular¬ 
ly as regards recent events and apprecia¬ 
tion of time. 

(v) Hesitancy and thickness in speech and 
impared articulation. 

(vi) Tremors and errors of co-ordination and 
orientation. 

IV. That there is no single test by itself 
which would justify a medical practi¬ 
tioner in deciding that the amount of 
ajcohol consumed had caused a person to 
lose control of his faculties to such an 
extent as to render him unable to execute 
safely th e occupation on which he was 
engaged at th e material time. A correct 
conclusion can only be arrived at by the 
result of the consideration of a combina¬ 
tion of several tests or observations 
such as: 


General demeanour; 

State of the clothing; 

Appearance of the conjunctivae; 

State of th e tongue; 

Smell of the breath; 

Character of the speech; 

Manner of walking, turning sharply, 
sitting down and arising picking up a 
pencil or coin from th e floor; 

Memory of incidents within the previous 
few hours and estimation of their time 
intervals; 

Reaction of the pupils; 

Character of the breathing, especially m 
regard to hiccup. 

J m That the following ar e th c tests, upon 
which taken by themselves, little stress 
should b e laid in deciding whether or not 
a person is under the influence of alcohol. 

Presence of tachycardia (rapid pulse); 

Repetition of set words or phrases; 

Character of handwriting; 

Walking along a straight line; 

Failure of convergence of the eyes, 
this case P.W. 6 to whom the accused had 
jen taken had, even if what h e said was true, 
ibjected the accused only to a very P er ^nc- 
rv examination. The certificate, Ex. B, gi 
• P W. 6, stated that the accused was in a 
ate of drunkenness for th e following reasons 
z.. smell of brandy from nose, redness of 
i' eve*; very raDid pulse, and tremors of 
UrWes? findings are absolutely insuffld- 
it to hold that the accused was in a state oJ 
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intoxication. Seeing the delicate position in 
which P. W. 7 (tne inspector of Police) and 
P. W. 6 (the Medical Officer) were put. they 
attempted to improve upon what they had 
staged in the earlier records. I do not think 
that it was proper on their part to resort to 
such methods, even though this was one of 
th e earliest cases in the prohibition area. 

In Ex. C, the report, P.W. 3 stated that the 
accused was standing unconscious after drink¬ 
ing brandy; (I saw him standing unconscious 
after drinking brandy)*. The same idea was re¬ 
peated in Ex. A (Mahazar) prepared at 1 a.m. by 
P.W. 7 and the Medical Officer’s certificate 
(Ex. B) was only a reproduction of what the 
Inspector and the Head-constable had men¬ 
tioned in Exs. A and C. The examination by 
th e Medical Officer was perfunctory and it 
would be extremely dangerous to act on the 
findings from such examination to see whether 
a person committed an offence or not. 


(4) There appears to hav e been considerable 
development in the shaping of this case, as the 
trial advanced. The prosecution wanted, in any 
event, to get a conviction in the case. The 
defence was that, while the accused was sleep¬ 
ing in room No. 14 of Raghuvilas Hotel, run 
by P.W. 4, P.W. 8 and another constable 'woke 
him up and took him to the police station. 
That was exactly what D.W. 1, who wa s the 
Divisional Inspector of Fisheries and who had 
accompanied the accused to Nagercoil, stated 
in his evidence. The Courts below brushed 
aside his evidence as interested. I do not think 
that such comment is called for in th e circumst¬ 
ances of this case. 


. was true that D.W. 1 was a senior officer 
m the accused’s department. That did not mean 
that he should perjure against his own consci¬ 
ence to support his superior. He is a graduate 
and h e is the immediate ma n to b e benefited, 
in case the accused loses his job. His evidence 
could, therefore, b e safely acted upon parti¬ 
cularly when it was seen that it was corro¬ 
borated by the testimony of P.W. 5. who was 
not expected to be on cordial terms with the 
accused who had gon e there o n that particular 
day to enquire into certain official irregula- 
nties alleged against him. It has also to be 

u^p **. » th e version, that was given 
by P W 1 in the earlier portion of the chief 
examination, was that h e saw the accused 
coming from th e hotel with two or three per¬ 
sons and that h e was then taken away by the 

£1 C p w C q e f devel °P™nt in th e case was 
that P.W. 8 met th e accused when h e was seen 
near the gate of th e hotel smoking I cigarette 
whjch would not be the condition of 1 man 
who was m a state of intoxication. 

J 5 } A ga ‘ n > il .™ ould be seen that ther e was 
an attempt o n the part of the prosecution to 
disprove th e statement of D.W. 1 and P W 5 hv 

™ al >£°n that the accused S noT'even 
given admission to room No. 14 of th e Hotel 

P W ;- 2, a J n .? m . p l? ye ? in the said hotel at first 
mentioned that the hotel manager (P w 41 dirt 

not give him a room as he was found drunk 
and that he was, therefore, forced to sit on a 
bench in th e verandah of the hotel But there 
was the receipt, Ex. 1, issued for leUing out 
room No. 14 Jri the upstairs to the accused and 
his parti es. Whe n P.W. 2 was shown this, he 

* Original In Malayalam omitted—Ed 


was forced to admit that it was in his hand¬ 
writing, that the accused had gone to room 
No. 14 to lie down, that he had taken a cool 
drink from the hotel to the accused as desired 
by him. and that for some time the accused 
was lying in the room. P W. 4 was also induced 
to stat^ that th^ accused was not given any 
room in the hotel. But he was forced to admit 
Ex. 1 and the fact that the room had been let 
out to the accused and his friends. Such a 
development was intended to disprove the 
defence that the police look the accused from 
the room and not from the road. 

(6) It has also to be mentioned here that 
it wa s irregular for P.W. 8 to arrest the accused 
and take him to the police station. The charge 
against the accused was that he was found in 
a state of intoxication in the public road. ,If 
that b e so, th e accused could not be arrested 
unless he refused to give his address to the 
police when demanded. There was no such I 
case that the arrest was because of the accused’s' 
refusal to give his address. The whole proceed¬ 
ings were, therefore, vitiated by illegality; and 
the prosecution wa$ unabl e to answer or justify 
th e acts of its officers on the night in question 
All these put together would show that the 
prosecution had failed to prove that, when the 
accused was taken to cusiody bv P.W. 8, he 
was in a state of intoxication. The conviction 
entered by tb e Courts below was, therefore 
wrong; and it has to be set aside. 

(7) The result is that the conviction and 
sentencp against the accused by the trial Court 
and confirmed by th e appellate Court are set 
aside and th G accused acquitted of the charge 
framed against him and for which he was 
tried. If the fine ha s been realised from the 
accused, it will b e refunded to him. 

VRB. Conviction and sentence set aside 


A. I. K. 195° Travan^ore Cochin 243 
KUNIII RAMAN, C.J. AND SUBRAMANIA 

IYER, J. 

V rnnl^Tn Abdulla and others. Petitioners 
Gopala Pillai and others. Counter-Petitioners 

0. P. No. 147 of 1951. D/- 8-1-1952. ■ 

(a) Companies Act (1913), S. 153 ( 1 ) _ 

m EL bcms w °‘ u,d "P - *»t t. mat. 

The introduction of the words “in the 
case of a company being wound up. of the 

inn^ at01 V S * nlended t0 Provide an addi- 
ai ? d ? v ot a « exclusive person who 
could make the application. If a company, 
or a member, or a creditor may make the 
application under S. 153 (I) proposing a 
compromise or arrangement in the case of 
a company which is not under liquidation 
there is no reason why any of them should 
not be competent to make the application 
m the case of a company which is beinc 
wound up. AIR 1939 Mad 318, Rel. on. 

Anno: Companies Act, S. 153, N. 2. Pafa 2> 

(b) Companies Act (1913), S. 153 m _ 
Tyranny of majority - Change in voting 

J* * f. ersons hlod .the large majority of 
shares, they can easily out-vote the mino- 
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rity whether the voting power be per share- SUBRAMANIA IYER J.: This petition is hv 
holder or per share because, upon the hypo- 17 persons, 1 to 14 as members and 15 to 17 as 

thesis they are numerically the majority creditors of The Cape Comorin General Traffic 

Company Limited (in Liquidation), Ramavarma- 
Nagercoil This was presented in the 

S o p 4 °nf ! T r w 011 an d.numbered there 
as O. P 4 of 1124 which was withdrawn by this 

Court for trial and disposal and re-numbered 

1*00 The a PP Ucatio n is un¬ 

der S. 192 of the Travancore Companies Act 

(corresponding to S. 153 of the Indian Com¬ 
panies Act) and is the first application under 
Cl. (1) of that section, praying for liberty to 
hold a meeting of the members of the company 
under the orders of the Court for considering 
an arrangement proposed concerning the con¬ 
tinuance of th e company. This is opposed by 
some of the members (contributories) as also 
by the Official Liquidator. 


• J V * * - mr J - J 

share-holders and are the owners of the 
majority of the shares as well. If the 
tyranny of the majority over a helpless 
minority was the ground of the liquidation 
the remedy that the voting power shall be. 
one vote "not per share-holder but per 
share would be shadowy and not substan¬ 
tial in such a case. The arrangement pro¬ 
posed does not afford a remedy for the evil 
which occasioned the order for winding up. 

(Para 4) 

Anno: Companies Act, S. 153, N. 2. 

(c) Companies Act (1913), S. 153 (1) — First 
application — Order to be made. 

On the first application, it cannot be said 
that the order asked for has to be made as 
a matter of course, though usually it is 
done. The reason is that usually an 
arrangement proposed would, ‘prima facie’, 
be such as to justify such an order. Where 
contrary is the case the order cannot be 
made. (Para 5) 

Anno: Companies Act, S. 153, N. 2. 

(d) Companies Act (1913), S. 153 (1) — 
Application under — Consent of legal repre¬ 
sentatives. 

The fact that the legal representatives of 
the petitioner on whose application the 
order for winding up was passed, support 
the application under S. 153 (1) is of no 
moment at all. The consent of the legal 
representatives of the petitioner for wind¬ 
ing up, to the arrangement proposed under 
S. 153, does not affect its consideration ex¬ 
cept as showing the consent of another 
member to the said arrangement, and it can¬ 
not be said that the order asked for in such 
a case must be made as a matter of course. 

(Para 5) 

Anno: Companies Act, S. 153, N. 2. 

(e) Companies (1913), S. 153-C (1) (b) 
Applicability. 

Section 153-C, applies to a stage before 
the order for winding up is passed by the 
Court and has no operation to a case where 
an order for winding up has been passed 
by the Court long before. (Para 10) 

(f) Companies Act (1913), S. 162 (vl) — Just 
and equitable. 

If the company or any of its members 
satisfies the Court that the Company could 
be continued without the conduct of its 
business being subject to the complaint of 
its being oppressive to some part of the 
members, the Court would not have found 
it just and equitable to order the winding 
up of the company. (Para 10) 

Anno: Companies Acf, S. 162 N. 7. 

K. P. Abraham, for Petitioners; C. M. Kuru- 
villa, for 1st Counter-Petitioner; T. N. Subra¬ 
mania Iyer, Advocate-General, for other Coun¬ 
ter-Petitioners. 

Cases referred to: 

(’39) AIR 1939 Mad 318: (183 Ind Cas 353) 

(Pr 2) 

C48) 1948 Trav L R 811 (Pr 4) 

(’48) 1948 Trav L R 1067 (Pr 4) 


(2) W e must notice an argument urged by 
the learned Advocate-General as to the main¬ 
tainability of the application. It is contended 
by him that under S. 153, Cl. (1) which pro¬ 
vides that: 

“Wher e a compromise or arrangement is pro¬ 
posed between a company and its creditors 
or any class of them, or between the company 
and its members or any class of them, the 
Court may, on the application in a summary 
way of the company dr of any creditor or 
members of the company or, in the case of a 
company being wound up, of the liquidator, 
order a meeting of the creditors or class of 
creditors, or of the members of the company 
or class of members, as the case may be, to 
be called, held and conducted in such manner 
as the Court directs:” 

Th e application can be made only by the liqui¬ 
dator because this is "the case of a company 
being wound up” by the Court. 

The provisions of the English Companies Act, 
& S. 153 ar e similar. In commenting upon the 
English section, in Palmer’s Company Prece¬ 
dents, Part II, Winding Up, (15th edition), page 
906, it is stated that: 

“A proposal for an arrangement or compromise 
is not confined to the company or its liquida¬ 
tor (if any). It is open to any creditor or 
member to take the initiative. The Act ex¬ 
pressly provides that the Court may, on the 
application in a summary way of the com¬ 
pany. or of any creditor or member of the 
company, or in the case of a company being 
wound up, of the liquidator, order a meeting 
etc.” 

We consider that this is th e proper construc¬ 
tion to put on the provision. The introduction 
of the words "in th e case of a company^ being 
wound up, of the liquidator” is intended to 
provide an additional and not an exclusive 
person who could make the application. If a 
company, or a member, or a creditor may make 
the application under S. 153 (1), proposing a 
compromise o r arrangement in the case oi a 
company which is not under liquidation, there 
is no reason why any of them should not be 
competent to make the application in the case 
of a company which is being wound up. 

The interest that entitled th e company, mem¬ 
ber or creditor to make the application m the 
case of a going concern subsists even after 
an order for winding up is made to sustain 
a similar application even at that stage. 
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"The application for the holding of a meeting 
as contemplated in sub-section (1) may be 
made, either by the company or by any mem¬ 
ber or creditor of th e company. Where the 
company is being wound up, the application 
may be mad e also by the Official Liquidator.” 
(Sirkar, Indian Companies’ Act p. 398. See 
also 'IN HE TRAVANCORE NATIONAL & 
QUILON BANK LTD.’, AIR 1939 Mad 318 
at p. 322). 

We, therefore overrule the objection and hold 
that th e present application is competent. We 
may, however, mention that the junction of 
petitioners 15 to 17 who claim to be creditors 
of the company is unnecessary, if not unjusti¬ 
fied as the arrangement proposed does not in 
any manner affect or curtail th e remedies or 
claims of any creditor. 

(3) Th company wa s incorporated in the year 
19U6 (1081 M. E.) with a capital of 5 lakhs of 
rupees made up of 5,000 shares of th e face 
value of Rs. 100 each. Rs. 30 was paid up 
leaving a reserve liability of Rs. 70 per share. 
The business that the company carried on was 
the manufacture of salt. Th e company ob¬ 
tained a licence in that behalf from th e Gov¬ 
ernment of Travancore for a period of 50 years 

Tk W J“»* S1X , years have yet to run. 

The father of th e 12th petitioner was the secre- 
tary and treasurer of th e company from its 
inception for about 30 years and on his death, 
the 12th petitioner succeeded him to that posi¬ 
tion for life. Four out of th e flv e thousand 
shares are either owned or absolutely controll¬ 
ed by th e secretary & treasurer. Instead of call¬ 
ing up the unpaid share capital, the secretary & 
treasurer functioned as financier to the com¬ 
pany imposing onerous terms by way of a high 
rate of interest besides stipulating fo r a share 
m the profits The liability that the company 
incuiTed in this fashion was allowed to accu- 

a £ d fl he Ia ? tory was P ut in the posses- 
sion of the financier to enable him to recoup 
his dues. There was a sub-lease of th e factory 
to another party latterly. y 

in J h th "HI °/u a ! 1 t V? is was tha t notwithstand- 

the , fact tha t the company was working 
Jerkins profitably, no dividend was de- 

absorhp^ he f l har ^ holder . s - th e profits being 
♦« c Jv, n the appropriation of th e amounts 
s f cr t l tary and treasurer by way of 

ffi d n ° n thtl the C0 u pany ’ s labilities. This 
fr® 0 * things was brought about and sus- 

years 1110*1111 .and 111 ?' vlhS^nded^in^a 
compromise th e main feature of which was 
putting on the Board of Directors 3 renr^ 
sent ati yes from the minority share-holders 

petitioner” T^i/'f Uons t of - th « ^th counter-’ 

petitioner. This was not given effect to 
It would appear that this provision in the 
™ as , not mada honestly with a view 
!?,}? bemg un P lemen ted but rather as a make 
i arrangement to get rid of the petiUons 

mAn^r ding No impediment to the impli- 
mentation <jf the compromise is pointed out 

imsed* h^ teV u rtl 7 |bat th e arrangement pro- 
to b ? P^eed befor e a meeting of the 
members of the company does not contain a 

t®^ 8 tn n wi h S ° r S® 11 ? effect w bich would 
tad to avoid opposition by the minority. Its 


absence is all the more significant in view of 
the fact that one of the grounds for ordering 
liquidation was the non-implementation of the 
aforesaid terms of the compromise. 

(4) After th e expiry of the time for giving 
effect to the aforesaid term of the compromise, 
O. P. 3 of 1116 was filed by a member of the 
company in the District Court, Nagercoil, for 
its being wound up compulsorily by the Court. 
This was withdrawn by th e erstyvhD e Travan¬ 
core High Court for disposal in exercise of its 
extraordinary original jurisdiction. The learn¬ 
ed Single Judg e who dealt with the petition 
dismissed it. Against his order, an appeal was 
preferred before a Bench of two Judges of the 
same Court which reversed it and directed the 
company to be wound up, being of the opinion 
that “it is just and equitable that th e company 
should be wound up”. The decision of the 
single Judge as also that of the Bench are both 
reported in 1948 Trav L R 811 and 1948 Trav 
L R 1067 respectively. 

At page 1080. in Para. 9 of their judgment, 
the learned Judges remark thus: 

“The fourth counter-petitioner has littl e re¬ 
gard for truth, scant respect for th e statute 
and little regard for th e authority of the 
Court. It seems to us that this company has 
been a fraud on th e statute for 42 years. It 
is a one-man company. Th e majority of the 
shares are in the hands of one individual and 
we are satisfied that the minority is being 
oppressively harassed by what is called the 
majority. The minority shows equal obsti- 
nancy and upon all accounts, the company 
cannot be said to have a domestic forum so 
essential for its existence. W e think that 
the affairs of th e company ought to be wound 
up” 

Feeling the force of this observation and 
the futility of any attempt to resuscitate .the 
company without suggesting any means to 
cur e the defect which proved fatal to its con¬ 
tinuance the petitioners propose a remedy in 
Para. 30 of the petition. That remedy consists 
m the 12 th petitioner’s agreement to be ex¬ 
cluded from holdipg any office in the company 
and by providing that the voting power shall 
be, one vote not per share-holder as it was, but 
per share. This is th e only remedy proposed. 
The exdusjon of the 12th petitioner from 
holding office cannot b e considered to be an 
®?* ct ‘ y e r fmedy because, the 12th petitioner 
can Pull the strings equally effectively from 
behradthe screen. The suggested change in 
the voting power would not lead to any change 
in the ultimate result. Th e remedy suggested! 
is shadowy and not substantial. 

If X persons hold the large majority of shares 
they can easily out-vote th e minority whether 
the voting power b e per share-holder or per 
shar e because, upon the hypothesis they are 
numerically the majority share-holders and 
are th e owners of the majority of th P shares 
as well. It is thus obvious that the arSJS 
ment proposed does not afford a remedy for 
the evil which occasioned th e order for wind 
ing up. If ever it i s possible that ther e be an 

Wn\ Ve < re ,k edy ’ as ? vU is Tronic and 4- 

herent in the very situation there should h 

sa? as tar 

s «s-bjfc ar £ n ,° sk’sj 
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to resusciate the company. The tyranny of 
the majority over a helpless minority was the 
ground of the liquidation. How can the same 
majority b c trusted with the interests of the 
minority which they have been persistently 
disregarding without bona tides and for their 
own aggrandisement, in violation of the very 
foundation on which the rule of majority is 
based? We are not satisfied that th e arrange¬ 
ment proposed deserves to be considered by a 
meeting of the members of the company. 

(5) Learned counsel for th e petitioners re¬ 
lies upon the observation of Sir N. N. Sirkar 
at page 398 of his book on th e Indian Com¬ 
panies Act, to the effect that “on the first appli¬ 
cation the order asked for is usually made as 
a matter of course.” Tnis observation is not 
an authority for the position that th e order 
asked for has to be made as a matter of course. 
It only shows that usually it is done. The rea¬ 
son is that usually an arrangement proposed 
would, prima facie, be such as to justify such 
an order. From what w e have said above, it 
is clear that the contrary is the case here. 
There is the further fact that an earlier applica¬ 
tion for the identical relief made by some of 
the petitioners was dismissed by the District 
Court, Nagercoil, which order has becom e final, 
not having appealed against. The present ap¬ 
plication is substantially, if not absolutely, the 
same. A circumstance that is relied upon by 
the petitioners is that the legal representatives 
of the petitioner on whose application th e order 
for winding up was passed, support the appli¬ 
cation. This is of no moment at all. A pro¬ 
ceeding to wind up a company can be started 
by the company, any member thereof, or any 
of its creditors. Any other person competent 
to maintain an application is entitled to appear 
at the hearing and, if the petition be not or 
not properly prosecuted, to prosecute it. An 
order for the winding up of a company opera¬ 
tes in favour of all the creditors and of all 
the contributories, as if made on the joint peti¬ 
tion of a creditor and a contributory. (Sec¬ 
tion 167). Th e consent of the legal represen- 


enter into an agreement with the Government 
Even so the company. The company has no 
preferential right. No doubt the State will con¬ 
sider the fact that th e company had been the 
prior licensee deciding upon a new licence. 
That apart, the real asset of the company now 
consists in the right to manufacture salt for the 
remaining period of the license, besides the 
salt pans and other asse s. The remaining 
period of the license gets gradually diminished 
by lapse of tim e and would become extinct in 
six or seven years. 

Th e business being admittedly now pros¬ 
perous, a present sale of the assets would 
secure to the company a fair price. Th e Liqui¬ 
dator would value the right to manufacture 
salt in th e future at 15 lakhs of rupees and 
the petitioners at much more. From the annual 
revenue now derived, income-tax at annas 2 
in the rupee has to be paid and the net profit 
is only below one lakh. At that rate, for the 
remaining period, the profit that can be ex¬ 
pected is only below six to seven lakhs of 
rupees, that is, the estimated net income for the 
remaining period of the licence. If the sale of 
the right to manufacture salt be for at least 
that amount, it would b e to the advantage of 
the members as that sum can b e availed of in 
presenti and being capital, will be free from 
any impost of income-tax. 

(8) The salt pans had been leased under the 
orders of the Court by the Olficial Liquidator 
and the lease expired by the end of 1951. The 
sale has been fixed for the lGth of this month 
as ordered by this Court. 

(9) There are various claims against the 
company, some of which are admitted and 
others disputed. Some suits hav e been filed 
to enforce some of the claims and other suits 
may lollow. The aggregate of the claims 
would be to the tune of several lakhs of rupees. 
Ther e is no method pointed out for liquidation 
of these liabilities except by sale of the assets. 
If the assets ar e not now sold by auction by 
the Official Liquidator as ordered, the result 
would be that they would be brought to sale 


tatives of the petitioner fo r winding up, to c ^ editors _ some of whom are related to 

the nrrananmonl nrnnncert Hnec not affect its 11 f. pet j t j oner with the almost SUre PfOS- 

pect of such a sale turning out to be for an 
inadequate price. To postpone the sale untd 
after determination of the 102 members of the 
company would be, in all likelihood, to .render 
the sale impossible by the gradual diminution 
and ultimate determination of the remaining 
period of the license which is one of the main 
assets of the company. # # 

(10) Learned counsel for the petitioners 
drew our attention to clause C of 
Section 153 (Section 153 C ?) of th e Ind.an 
Companies Act introduced by Amending Act 
LII (52) of 1951. which provides for a remedy 
alternative to winding up even in cases where 
an order for winding up by Court « a PPlied 
for on the ground “that the affairs of the wm- 

and 


the arrangement proposed, does not affect its 
consideration except as showing the consent 
of another member to the said arrangement. 
In the facts of this case, even this consent 
would appear to be not one given freely but 
one procured for the occasion. 

(6) The Register of share-holders of the 
company is not complete nor is it up to date. 
There appears to have been various transfers 
not recorded in the Register. Learned coun¬ 
sel for both sides agre G that out °f 192 share¬ 
holders, there are disputes as regards 102 and 
that those disputes have to b 0 derided by the 
Court to ascertain who the share-holders are. 
Tho result is that as things stand, mor e than 
50 per cent of the members of the company are 
unascertained. A meeting of the members of 
the company is not. therefore, feasible now. 

(7) The period of the license for manufac¬ 
ture of salt which was for 50 years will expire 
within 6 or 7 years. The petitioners say that 
the manufacture of salt is profitable and wul 
continue to be profitable. They say further, 
that the agreement entered into by the com¬ 
pany with the Government provides for a re¬ 
newal of the license upon the terms to be 
agreed upon with the Government. That pro¬ 
vision may not mean much as any party can 


pany are' being conducted (b) in a manner 


oppressive to some part of the members- and 
.ought to bring his case within the 

ambit of that provision. Section 153 

(Section 153 C ?) applies to ai stage be¬ 
fore the order for winding up is passed by the 
Court and has no operation to a cate, where 
an order for winding up has been passed by 
the Court long before. as i s th e case he 
may, however, mention that had mere 
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any bona fides in this application, the arrange¬ 
ment now proposed would hav e been placed 
before th e CourJ that was considering the 
question of winding up of the company and 
it would hav e considered the matter even in 
the absence of a statutory provision as the one 
contained in S. 153 C, the winding up was 
ordered under the last claus e of S. 162 which 
provides: 

44 162 A company may b e wound up by the 
Court: 

• t t 

(vi) if the Court is of opinion that it is just 
and equitable that th e company should 
be wound up.*’ 

If the company or any of its members satis¬ 
fies th e Court that the Company could be con¬ 
tinued without the conduct of its business being 
subject to the comnlaint of its being 
oppressive to some part of the members, the 
Court would not have found it just and equi¬ 
table to order the winding up of the company. 
This was not done and the present belated ap¬ 
plication has only the unjustified opinion of 
its authors to support it. 

(11) W e are, therefore, of the opinion that 
the arrangement proposed does not deserve to 
be considered by a meeting of th e members 
of the company under the circumstances of 
this case and that the application for ordering 
a meeting of th* members in that behalf should 
be rejected with costs. We fix the advocate’s 
fee at Rs. 200/- each for (he respondent and 
for th e liquidator's advocate. The amount- shall 
be paid oui of the assets in the hands of the 
liquidator. 

(12) After this judgment was pronounced 
Mr. Ninan on behalf of th e petitioners applies 
for a certificate under Art. 133 of the Consti¬ 
tution of India for leave to appeal to the Sup¬ 
reme Court. We are not satisfied that this is 
a fit case for granting such a certificate. 

D-H. Order accordingly. 
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Kochavu Kunjunni and another, Appellants v. 
Parur Bank Ltd., Respondent. 

Second Appeal No. G16 of 1950, D/- 19-10-1951. 
Limitation Act (1908), Art. 182(5) — “Final 
order” — Judicial or a ministerial order — 
Travancore Civil Courts Guide, R. 675. 

On 19-10-1112 the decree-holder applied for 
execution on which the Court on 20-10-1112 
directed him to produce a statement of ac¬ 
count and also to deposit process fee and for 
this purpose posted the case to 29-10-1112. 
The decree-holder did not do either of the 
things that he was directed to do with the 
result that on 30-10-1112, i.e. the day next 
after that to which the case stood posted, 
the Court dismissed the execution petition 
directing the decree-holder to bear his own 
costs. Rule 675 of the Travancore Civil 
Courts Guide provided that orders upon 
execution petitions should be passed not 
later than the day next after that on which 
the petition was filed in Court. 

'Held\ that the decree-holder must be 
taken to have been aware of the rule 675 


and that according to it orders upon his exe¬ 
cution petition would be passed either on 
the day on which the execution petition was 
filed i.o. o:i 19-10-1112 or on the next day, 
i.e. 20-20-1112. The decree-holder must be 
taken to have been aware of the posting to 
20 -1O-H12 & of the directions given to him 
to take steps, if so. he was a defaulter in 
not having taken the step and the order 
passed on 30-10-1112 for his default was 
again a judicial order and not a ministerial 
order, and the subsequent execution petition 
filed more than 11 years after the last order 
on 30-10-1112 was barred by limitation. 

(Paras 1, 2) 

Anon: Lim. Act. Art. 182 N. 129. 


N. Yaradaraja Iyengar, for Appellants; O. L. 
Abraham, for Respondent. 

Cases referred to: 

C50) 1950 Ker L T 5 (Pr 1) 

(*5Ij AfR 2951 Trav-C 179 (Pr 1) 

JUDGMENT: Th e Second Appeal arises in 
execution and judgment-debtors 2 and 3 am 
the appellants beur e us. A decree for money 
was passed o n 20-12-1107. On 19-10-1112 the 
decree-holder applied fer execution on which 
the Court on 20-10-1112 directed him to pro¬ 
duce a statement of accounts and also to depo¬ 
sit process lee and lor tius purpose posted 
the case to 29-10-1112. Th e decree-holder did 
not do either of th c things that he was direct¬ 
ed to do with the result that on 30-10-1112, i.e. 
the day next after that to which the case 
stood posted, the Court dismissed (he execu¬ 
tion petition directing the decree-holder to bear 
his own ccsts. Th e next application for execu¬ 
tion was filed on 3-l : 1124. that is mor e than 
11 years after the previous petition and orders 
thereon. The only question uiat arises is one 
of limitation. 

The lean ed Munsiff found that the execu¬ 
tion petition was barred by limitation because 
th P order passed on 3»-m-!U2 is a judicial 
order dismissing th e execution petition on ac¬ 
count of the defr.ii 11 m «• uecre^-holder. The 
lower appellate Court took a different view 
and held that the execution is not barred by 
limitation. The lower annollMe Court thought 
tha* the order dated 30-10-1112 i s a ministerial 
order because U was passed on a day to which 
th e case did not stand posted. Rule 675 of the 
Travancore Civil Courts Guide which was in 
force at the time provides that orders upon 
execution petitions should be passed not later 
than th e day next after that on which the 
petition is filed in Court. The decree-holder 
must be taken to have been aware of the rule 
and that according to R orders upon his exe¬ 
cution petition will be passed either on the 
day on which th e execution petition was filed, 
i.e. on 19-10-1112 or on the next day, i.e. 20-10-1 
1112. It was on th e latter date that the Court 
directed the decree-holder to take th e steps 
mentioned above and posted the case to 29-10- 
1112 for that purpose. 

The decree-holder not having taken the 
steps as directed th e petition was dismissed 
on th e next* day. The decree-holder must be 
taken to have been awar 0 of the posting to 
29-10-1112 and of the directions given to him 
to take steps. If so, he was a defaulter in not] 
having taken the steps and the order 
on so-.o-im lor hi. default is agataa jffiS 
order. The lower appellate Court refers to this* 
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provision of the Civil Courts Guide but states 
that it is only a direction to th e offic e and 
that it is not relevant in considering whether 
the decree-holder had notice of the orders 
passed upon his petition. A Division Bench 
of this Court ‘MOHAMMATHU UMMAL v 
MAHOMED UMMAL PATHUMAL’, AIR 1951 
Travancore-Cochin 179 took the view that if 
an order is passed upon the execution petition 
on the next day after the day on which the 
petition is filed, according to Ru] e 675 of the 
Tranvancore Civil Courts Guide it will b e a 
judicial order of which th e decree-holder must 
be deemed to b e aware of. and that the con¬ 
sequences of default in not complying there¬ 
with will ensue. 

The learned counsel for the respondent relies 
upon another Division Bench decision of this 
Court reported in ‘VARGHESE CHACKO v. 
SIVASANKARA PILLAI’. 1950 Ker L T 5. 
What happened in that case was that in exe¬ 
cution of a decree, an order was passed for 
delivery of four items of properties. Pursuant 
to that order two items wer e delivered and 
the amin entrusted with the warrant for deli¬ 
very submitted a report several months after 
the order stating that the remaining two items 
could not b e delivered on account of certain 
obstructions. Two days after that report was 
submitted the Court directed the decree-holder 
to take further steps in the matter of removal 
of th e obstruction for delivery of the remain¬ 
ing items and posted the case for that purpose 
to a particular date. Th e decree-holder not 
having taken the steps as directed the petition 
was dismissed the next day. 

The question was whether th e order passed 
by the Court directing the decree-holder to 
take steps for removal of the obstruction was 
an order which was judicially passed. The 
learned Judge found that that was not a judi¬ 
cial order. The facts stated in the judgment 
do not show that either on the day on which 
the order for taking steps was passed or on any 
day near thereto there was a P ostin S °f toe 
case. It was true that the order was passed 
within two days after the amin submitted his 
report. But that is an accident or event about 
which the decree-holder may not have known. 
The learned Judges came to the conclusion that 
the decree-holder was not ot the posti g 

and that h e was not in default in not having 
complied with the direction contained n such 
an order. That case is. therefore, distuiguish- 
a bj from the present, and is no authority for 
t£ e posSk,n intended for by the learned coun- 

Se (2)°No h decree-holder filing an application for 
execution can expect the Court to hav e orders 
passed °thereon forthwith or on the very day 

on which the application is af fil ®i a Y f nles A r if. 

makes a special motion in that behalf. Ordi 
narilv the papers presented to the office of the 
Court will be be taken to the Presiding Officer 
for orders the next day and it cannot he 
tw th« aoDlicant is unaware of the crder 3 


S£ed h Sn a fh2 1C ne n xt dayT' Whatever orders are 
passed ar e noted in the execution diary by the 
office which is accessible to the advocates and 
their clerks. It is clear, therefore, that the 


A. I. R. 

after th e last order on 30-10-1112 is barred byl 
limitation. I n the result the second appeal is* 
allowed, the decision of the lower appellate 
Court reversed and that of the Munsiff restored 
with cost throughout. 

D H - Appeal allowed 


orders passed by the Court on 20-,0-1112 direct¬ 
ing the decree-holder to take steps and on 30- 
10-1112 for default in not taking those steps 
lane judicial and proper and that the■ ine 

’execution petition filed more than 11 years S 
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SUBRAMAMA IYER, J. 

Kochu Kumari, Petitioner v. Krishnan Janar- 
dhanan. Counter-Petitioner. 

C. R. P. No. 694 of 1951, D/-21-11-1951. 

(a) Civil P. C. (1908). S. 115 and O. 40, Rr. 1 
and 4, O. 43, R. 1 — Order refusing to remove 
receiver — Revision. 

Whatever may be the position as regards 
orders actually removing Receivers, and 
order refusing to remove a receiver is cer¬ 
tainly not appealable and therefore a revi¬ 
sion lies. AIR 1947 Pat 418, Rel. on. (Para 1) 
Anno: C. P. C.. S. 115, N. 8. O. 40. R. 1. N. 51. 
R. 4, N. 5. 

(b) Civil P. C. (1908), O. 20. R. 4 — Dis¬ 
posal without discussing grounds. 

The Court cannot dispose of an applica¬ 
tion for removal of receiver in a summary 
fashion that "the facts alleged in the peti¬ 
tion are insufficient to o.uash the order 
passed by this Court.” The Court is bound 
to deal with the various grounds on which 
the relief by way of removal of the Re¬ 
ceiver is sought and come to a conclusion. 

(Para 1) 

Anno: C. P. C., O. 20, R. 4. N. 6. 

N. Varadaraja Iyengar, for Petitioner; C. K. 
Sivasankara Panicker, for Counter-Petitioner. 
Case referred to: 

(’46) 25 Pat 779: (AIR 1947 Pat 418) (Pr 1) 

ORDER: Th e petitioner seeks revision of 
an order passed by the Court below refusing 
to remove the Receiver. On the question as 
to whether this revision is maintainable or not. 
learned counsel for the petitioner relies upon 
the decision of Fazal Ali, C. J. of the Patna 
High Court (as he then was) sitting with 
another learned Judge of th e same Court to 
the effect that whatever may b e th e position 
as regards orders actually removing Receivers, 
an order refusing to remove a Receiver is cer¬ 
tainly not appealable. (Vide ‘SURENDRA v 
NAGAR CHAND’ 25 Pat. 77 9) . With great 
respect I follow that decision and hold that 
the order in this case is not appealable and 
therefore a revision lies. I 

On the merits of the application, the lower 
Court says that "th e facts aUeged m the peti- 
tion are insufficient to quash the order passed 

by this Court." It appears to me that the mat- 

ter cannot b e disposed of in this summary 
fashion and the learned Munsiff is bound to 
deal with various grounds on which the rebel 
by way of removal of the Receiver is sought 

Munsars al Srt £■«& 
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to the Court below forthwith. The Court be¬ 
low is directed to dispose of th e matter ex¬ 
peditiously. The costs of this revision will abide 
the result and will be provided for by the 
lower Court in its revised record. 

D.H. Order accordingly. 
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SUBRAMANIA IYER. J. 

Standard Vacuum Oil Co., Ernakulam, Peti¬ 
tioner v. Industrial Tribunal, Ernakulam and 
others Counter-Petitioners. 

O. P. No. 1 of 1951, D/- 27-2-1952. 

Industrial Disputes Act (1947), Ss. 2 (k) and 
10 (1) (c) — Industrial dispute, meaning of 

Order of reference under S. 10 clearly show¬ 
ing nature of dispute to be individual — Order 
is ultra vires — Proceedings quashed — Ap¬ 
pearance of employer before Tribunal —Effect 
— Constitution of India, Art. 226 — Civil P.C. 
(1908), S. 9. 

Though the term ‘industrial dispute’ as 
defined in S. 2 (k). Industrial Disputes Act 
is wide enough to include a dispute be¬ 
tween the employer and one or a few only 
of the workmen, the definition has to be 
understood and interpreted with reference 
to the context. Regard being had to the 
scheme of the Act in the light of the indi¬ 
cations afforded by the provisions con¬ 
tained in S. 18, it is clear that such a wide 
interpretation cannot be justified and that 
the true meaning of an industrial dispute 
is that it should be a collective dispute. A 
dispute pertaining to an individual work¬ 
man may, if taken up by all the others or 
a sufficient number of them or by a labour 
union, becomes collective and therefore 
an industrial dispute. But a dispute 
which at the inception is an individual one 
and continues to be such cannot be regard¬ 
ed as an industrial dispute within the 
meaning of the Act justifying a reference 
for adjudication to a Tribunal. (Para 7) 

Hence, when the order of the Govern¬ 
ment under S. 10 of the Act referring a 
certain dispute to the adjudication of a 
tribunal, itself makes it clear that the dis¬ 
pute at the time of the order is one be¬ 
tween an employer company and the three 
specified individuals who were discharged 
workmen, the dispute must be held to be 
an individual one and not a collective one 
so as to come within the definition of an 
industrial dispute. The mere allegation 
that the cause was taken up by the 
workers’ Union at whose instance the 
labour department of the State intervened 
cannot affect its nature. In the face of the 
order of Government which is clear on the 
matter a contention that the dispute in 
question was one other than of the nature 
adumbrated therein cannot be raised or 
countenanced. AIR 1951 Mad. 141 and 55 
Cal W N 256 Ref. (Para 7) 

Consequently, in the absence of an indus¬ 
trial dispute the order of reference passed 
by the Government under S. 10 (1) (c) is 


ultra vires and the proceedings started on 
the foot of such reference will be quashed 
by a writ of certiorari as being without 
jurisdiction. (Para 8> 

The want of jurisdiction of the Tribunal 
is inherent and in such a case, jurisdiction 
cannot be conferred by a consent. The 
appearance by the applicant before the 
Tribunal has not the effect of preventing 
them from challenging the proceedings 
which are ‘ultra vires.’ (Para ’9) 

Anno: C. P. C.. S. 9, N. 5; Pt. 2. 


S. Narayanan Potti and S. Govindaswamy- 
nathan, for Petitioner; T. N. Subramania Iyer, 
Advocate-General and M. N. Parameswaran 
Pillai, for Counter-Petitioner 1; C. V. AmmUrtnl 
Menon and P. Balagangadhara Menon, for 
Counter-Petitioners Nos. 2, 3 and 4; Govern¬ 
ment Pleader, for Counter-Petitioner No. 5. 
Cases referred to: 


(’51) 55 Cal W N 256 (Pr 7) 

(’49) 1949 2 Mad L J 789: (AIR 1951 Mad 616) 

(Pr 7) 

(’51) AIR 1951 Mad 141: (ILR (1952) Mad 43) 

(Pr 7) 

ORDER: This is an application for a writ 
of certiorari to bring up and quash th e proceed¬ 
ings in adjudication No. 11 of 1950 on th e file 
of the first respondent, the Industrial Tribunal, 
Ennakujam, and for the incidental orders or 
directions under Art. 226(i) of th e Constitution 
of India. * 

(2) The facts ar e these. The applicant Com¬ 
pany ar e the stockists and distributors of petrol 
in Ernakulam. In July 1948 a quantity of 
petrol from their stock was taken out in a 
lorry belonging to, but without the knowledge 
of the company. A prosecution for theft at 
the instance of the polic e ensued. The third 
respondent was charged with having driven the 
lorry, and respondents 2 and 4 were charged 
with having taken the quantity of petrol from 
out of the company’s stock. Respondents 2 3 
and 4 were employees under the company 
Ther e were some other accused in the case 
who were also the company’s employees. Al] 
the accused were placed under suspension 
pending the trial. The prosecution ended in 
the acquittal of all th e accused. The company 
took the other accused back into service but 
having regard to the fact disclosed at the 
enquiry conducted by them as also to the con¬ 
fessions made by respondents 2 and 3, the 
company were satisfied about their participa¬ 
tion in th e matter and refused to take back 
respondents 2, 3 and 4 and discharged them. 

(3) On a complaint made by these respon¬ 
dents that their discharge was unjustified the 
Government of the State of Travancore-Cochin 
(5th respondent) made the following order* 

“L4-8057/50/DD. 

Whereas an Industrial dispute has arisen 
between the Standard Vacuum Oil Company 
Ernakulam, represented by their Terminal 
Superintendent, Ernakulam, and their work-' 
men viz., Sri C P Sukumara Menon, Povo- 
y 11 * Thnkkanarvattom, Ernakulam 

nnr n mh^ ke p et K\ 0usep J? Xavier - Mariyaitu- 
parambu, Pachalam, Ernakulam, and Sri 

l h °r en Dev assy, Choolakal Pa- 
Thrikkanarvattum, Ernakulam, i 0 

to this order * tCrS mentl0ned in the Wflftxhre 
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And whereas in the opinion of Government 
it is necessary to refer th e said Industrial 
aispute for adjudication; 


w w 

Now, therefore, in exereis e of th e powers 
conferred by S. 10 (i) (c) of the 

T~\:_.i . 4 . . ^ 


The contention urged on behalf of th e respon¬ 
dents is that in view of the provisions of the 
General Clauses Act, th e definition would com- 

nrico *1 41 ___ i 
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prise a dispute between the employer and one 
.......... ^ w ui me Industrial or a few only of the workmen. The laneuarre 

P^P ul ^f Act 1047 (Central Act XIV (14) of of the definition is certainly susceptible of the 

.04/) Government hereby direct that tha wide intemretation si nr posted tL 


-, ..hereby direct that the 

said industrial dispute be referred for ad¬ 
judication to the Industrial Tribunal, Erna- 
kulam, having its place of sitting at Erna- 
kulam. 

ANNEXURE. 

Whether th e discharge of Sri C. P. Suku- 
mara Menon, Sri T. O. Xavier and Sri 
M. T. Devassy is justifiable? It not, to what 
relief are they entitled?” 

The first respondent accordingly started the 
aforesaid proceedings No. 11/1950. 

(4) The contentions urged on behalf of the 
applicant ar e (i) that there was no industrial 
dispute within th e meaning of the Industrial 
Disputes Act XIV (14) of 1947 and that the 
dispute is purely individual; and (2) that even 
such dispute was not between the company and 
their workmen because by the time the dis¬ 
pute arose respondents 2, 3 and 4 had ceased 
to b e workmen under the company. It is argued 
that in the absence of any one of these, the 
reference would be ultra vires th e Government 
and that proceedings started by the Tribunal 
pursuant thereto would be unauthorised and 
illegal. 

(5) The respondents replied by'saying that 
though the dispute was individual at the incep¬ 
tion it changed its character because the cause 
was taken up by the Mineral Oil Workers’ 

Union at whose instance the Labour Depart¬ 
ment of the State intervened, secured re-in- ^ _ __ __ _ 

statement of the rest and the reference for tiiii* HouseT Sri Thekke vee tti] Ouseph Xavier 

adjudication was the result of the refusal of . anc j g r j Mecheril Thomman Devassy 

the company to reinstate these three. It is. >• 

therefore, contended that there is an industrial 
dispute, justifying the reference. Respondents 
2, 3 and 4 ar e claimed to be workmen as then- 
discharge was after the dispute arose. Respon¬ 
dents raise a further point that th e applicant 
has submitted to the jurisdiction of th e Tribu¬ 
nal by having appeared before it & that there¬ 
fore this application cannot be maintained. 

(0) The first question to be considered is whe¬ 
ther there was an industrial dispute because in 
its absence the authority of th e Government 
to refer for adjudication will not arise and 
cannot be exercised. , . . 

(7) Section 10 of the Industrial Disputes Act 

^“lO. Reference of disputes to Boards, Courts 

or Tribunals: . . 

(i) If any industrial dispute exists o r is ap¬ 
prehended, th e . appropriate Government 
may, by order in writing: 

(a) . 

(c) refer the dispute to a Tribunal for adju¬ 
dication.and industrial dispute 

has been defined in the Act thus: 

“2. (k) "Industrial Dispute” means any dis¬ 
pute or difference between employers and 
employers, or between employers and v.orK- 
men, or between workmen and workmen, 
which is connected with the employment or 
non-employment or the terms of employ- 
ment or with the conditions of labour, of any 
person 


— .ouatupuuin 01 me 

wide interpretation suggested. Th e definition 
has however to be understood and interpreted 
with reference to the context. Regard being 
had to the scheme of the Act in the light of 
th e indications aiforded by the provisions con¬ 
tained in S. 18, it is clear that the wide inter¬ 
pretation contended for cannot be justified and 
that the true meaning of an industrial dispute 
is that it should be a collective dispute. A 
dispute pertaining to an individual workman 
may if taken up by all the others or a suffi¬ 
cient number of them or by a labour union 
become collective and therefore an industrial 
dispute. But a dispute which at the inception 
is an individual one and continues to be suen 
cannot b e regarded as an industrial dispute 
within the meaning of the Act justifying a 
reference for adjudiciation to a Tribunal. In 
this case the contention urged on behalf of the 
respondents is that the dispute had so develop¬ 
ed and become a collective dispute. Reliance 
is placed upon the interference of th e Mineral 
Oil Factory Workers’ Unicn. That such inter¬ 
ference had not th e effect of creating any 
change in the character of the dispute and 
did not operate to make it a collective one is 
clear from the order of Government read above. 
The order says: 

“Whereas an Industrial dispute has arisen 
between the Standard Vacuum Oil Company 
Emakulam, represented by their Terminal 
Superintendent, Ernakulam and their work¬ 
men viz., Sri C. P. Sukumara Menon, Poova- 


making it clear that the dispute at the time 
of the order was one between th e employer 
company and the three specified individuals 
who were discharged workmen. Had the al¬ 
leged interference of the Union any elfcct upon 
the nature of the dispute and had it 
operated to convert what was individual 
into a collective dispute then the order would 
have referred to the dispute in its changed as¬ 
pect as a collective dispute and would not m* v e 
mentioned it as even then being one indivi¬ 
dually appurtaining to the three named work¬ 
men 'and who alone were parties concerned 
therewith. In the face of the. order of Gov¬ 
ernment which is clear upon this matter a con¬ 
tention that the dispute in question wa£ one 

other than of the nature adumbratcd thereia 
cannot b e raised or countenanced. The ques¬ 
tion as to whether an individual dispute W1 H 
come within the meaning of the definition of 
‘Industrial Dispute' in th e Act has been con¬ 
sidered by the Madras High Court in two cases, 
•KANDAN TEXTILE LTD. v. THE INDUS¬ 
TRIAL" TRIBUNAL MADRAS', ( 194 ^ ) _. 2 . n , I ^o d 
LJ 789 and ‘MANAGER UNITED COMMER¬ 
CIAL BANK LTD., MATHURAI v. COMMIS¬ 
SIONER OF LABOUR, MADRAS’, AIR 19M 
Mad HI, wherein thelear n ed Chief Jurtice& 
two Judges of the Madras High Court nave 
discussed tlv matter in great detail and reach¬ 
ed the conclusion that a proper interpretaUon 

of the definition would exclude an . ll J d *Y‘du^ 
dispute from th e ambit of an industrial dispute 
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in the Act. This view has been followed by 
the Calcutta High Court in ‘J. CHOUDHARtf 
v. M. C. BANERJEE’, 55 Cal W N 256. In the 
face of the learned discussions of the question 
in the aforesaid cases it is unnecessary to em¬ 
bark upon any elaboration here and I consi¬ 
der it sufficient to record my respectful agree¬ 
ment with the view taken therein. 

(8) It follows that the order passed by Gov¬ 
ernment referring the dispute indicated in the 
annexture to the order read above is devoid of 
foundation there having keen no industrial 
dispute whose existence is essential. I hold 
that th e order of reference is ‘ultra vires* the 
Government and the proceedings started oy 
the first respondent Tribunal on the foot of 
that reference are also ‘ultra vires'. A ‘writ 
of certiorari’ should therefore go and th e order 
of reference as also the proceedings started by 
the first respondent on the foot of that 
reference should b e quashed as having been 
passed and started without jurisdiction. The 
1 st respondent is directed to forbear from pro¬ 
ceeding further upon that reference. As the 
application succeeds upon th e first of the points 
taken it is unnecessary to consider the other 
point urged on that behalf. 

(9) The want of jurisdiction of the first res¬ 
pondent Tribunal is inherent and in such a 
case, jurisdiction cannot be conferred by con¬ 
sent. The appearance by the applicant before 
the Tribunal has not the effect of preventing 
them from challenging th e proceedings which 
are ‘ultra vires’. 

(10) The respondents will pay the costs of 
the applicant with Advocate’s fee Rs. 100/-. 

K. S. Order & proceedings quashed. 
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Abdulkadir Lebba Abdul Rahiman and 
others, Petitioners v. State and two others, 
Counter-Petitioners. 

D/^ r 25-1(0 1951 ? * N ° S * 370/24 *’ 31 and 32 o£ 1124 ’ 

t Criminal P. C. (1898), S. 144 — Power of 
Magistrate to override private rights — Order 
prohibiting one section of fisher folk from using 
modern type of nets for fishing cannot be sus¬ 
tained. 


It is the inherent right of every citizen to 
strive to achieve the greatest success in the 
pursuit of his lawful avocations by resor¬ 
ting - to the most efficient and and up-to-date 
methods available. Courts of law are 
bound to protect all lawful activities in the 
exercise of such a legal right. Any 
threatened opposition by the members of 
the opposite party, to the exercise of such 
a right, cannot justify an action being 
taken by the Magistrate under Section 14 *> 
(corresponding to S. 144. Indian Criminal 
P.u). If a breach of the peace is antici- 
paled as a result of the clash between 
these two forces, the proper course to be 
adopted would be to take action against the 
potential law-breakers, and not against the 
peaceful citizens engaged in their lawful 
activities and whom the law-breakers 
threaten to molest. (Para 4) 


Section 142 of Travancore-Criminal P.C. 
(corresponding to S.- 144, Indian Criminal 
P.C.), is primarily intended to meet an emer¬ 
gent situation. Any order passed to meet an 
emergent situation cannot be allowed to be 
in force for any indefinitely long period. 
On the other hand it is the duty of the 
Magistrate to make a prompt enquiry into 
the legality or otherwise of the act prohi¬ 
bited and also into the causes which may 
lead to a breach of the peace as a result 
of that act. If as a result of such enquiry 
it is found that the act is a lawful one and 


is within the legal rights of one party and 
that a breach of the peace would occur only 
as the result of the interference by the 
other party with the lawful exercise of 
such rights, the Magistrate is bound to res¬ 
cind the prohibitory order and to render 
every protection needed for the lawful 
exercise of the said legal rights by the 
party entitled to do so. The restraint, if 
any, can only be against the other party 
threatening a breach of the peace by ille¬ 
gally interfering with the exercise of such 
legal rights. AIR 1923 Mad 15; AIR 1922 
Cai 483; AIR 1924 Pat 767 & AIR 1933 Cal 
348, Ref. (Para 3) 


Where the District Magistrate passes an 
order Tinder S. 142, prohibiting one section 
of the fisher folk from using the modem 
type of nets for fishing in the Coastal 
waters, the order cannot be sustained. 
Even if the emergency of the situation had 
necessitated the passing of such an order 
in the first instance, the Magistrate should 
rescind that order when the petitioners 
against whom that order had been issued 
appear before him and draw his attention 
to the fact that they were only exercising 
their lawful right in a peaceful manner and 
that therefore action, if any, has to be taken 
against the others who threatened to com¬ 
mit a breach of the peace by resorting to 
force in opposing the exercise of such law¬ 
ful right. (Para 5) 

Anno: Criminal P. C. # S. 144, N. 3. 

oi N xr Ke ^ avan Nair * £or Petitioners in No. 370/ 
24; N. Padmanabha Panicker, for the Counter- 
Petitioners; Public Prosecutor, for the State. 
Cases referred to: 

C22) AIR (9) 1922 Cal 483: (24 Cri L J 154) 

(’33) AIR (20) 1933 Cal 348: (34 Cri L Tlsl) 

(’23) AIR (10) 1923 Mad 15: (23 Cri L J P 689) 

C24) AIR ( 11 ) 1924 Pat 767: (25 Cri L Jm8); 

ORDER: All these three petitions are 
directed against the order passed by the «s- 
met Magistrate of Trivandrum on 4-6-1124 
prohibiting the use of a particular type of net 
by these petitioners and others for the purpose 
of fishing in the coastal waters extending from 
Vettoor to Chilakkoor in the Chirayinkizh Taluk 
The order was passed by the District Macisl 
trate m the exercise of the powers conferred 
Jys. 142 of the Code of Criminal ££ 

3*5 ?^J rav ® n 5°, re (corresponding to S. 144 
of the Indian Code), On getting notify 

asss Mrs 
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moved for the cancellation of the order. They 
contended that they were not doing anything 
to occasion a breach of the peace and that 
there was no justification . for issuing a prohi¬ 
bitory order against the normal pursuit of their 
activities in the matter of fishing in the coastal 
area referred to above with the aid of the 
more efficient types of nets. Respondents 2 
and 3 as well as others, who took exception 
to the use of these modern Types of nets by 
the petitioners, maintained that the use of 
these nets by the petitioners was harmful to 
their fishing interests and that therefore the 
use of such nets should be prohibited. By the 
proceedings passed on 1-8-1124, the District 
Magistrate confirmed the prohibitory order 
holding that there were no valid grounds for 
cancelling it. The duration of the prohibitory 
order was indefinitely extended by th e Noti¬ 
fication R. O. C. No. 793/49/ LAB dated 23- 
4-1949, issued by Government under Cl. G of 
S. 142 of the Code of Criminal Procedure. The 
petitioners who ar e aggrieved by the mder 
have filed these revision petitions praying 
for the cancellation of the order by this Court 
in the exercise of its revisional jurisdiction. 

(2) The main point urged on behalf of the 
petitioners is that the District Magistrate was 
clearly misusing his powers under S. 142 of‘ 
th e Code of Criminal Procedure in passing the 
prohibitory order in question. To appreciate 
the force of this contention it is necessary to 
have an idea as to the circumstances which 
induced the District Magistrate to take action 
under S. 142 against these petitioners. One 
section of the fisher folk residing in the coastal 
region from Vettoor to Chilakkoor in the Chira- 
yinkizh Taluk filed a series .of petitions before 
the District Magistrate complaining about the 
hardships caused to them as a result of the 
present petitioners and others belonging to 
another section of the fisherfolk in the same 
region resorting to the use of a new type of net. 

The complaint was that those who are using 
the new type of net are able to get a good 
catch of the fish while the others using the 
old type of net are able to get only a poor 
catch. It was also stated that the large majo¬ 
rity of the fisher folk in the area are persons 
using the old type of net, and that they are n °t 
In a position to compete with the others who 
are in a position to command the use of the 
more modem and efficient type of net. The 
majority complained .that unless the use of 
these modern nets by the others is not prohi¬ 
bited, their means of livelihood would be seri¬ 
ously prejudiced and that as a consequence 
breach of peace was likely to occur. It may 
be mentioned here that the complainants nave 
no case that th e use <rf the modem type of 
net was in anyway unlawful or that mos 
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fisher folk who had only the old type of net 
at their command very strongly resented the 
use of the new type of net by {he others and 
that such resentment and opposition on their 
part were likely to result in a clash between 
the two parties. It was to avoid such a clash 
and th e consequent breach of peace that ac¬ 
tion under S. 142 of the Code of Criminal Pro¬ 
cedure was recommended by the Police. The 
District Magistrate accepted such a recommen¬ 
dation and passed fhe order in question and 
in effect imposed a ban on the petitioners in 
th e exercise of their lawful rights in a lawful 
manner. 

(3) Section 142 of the Code of Criminal Pro¬ 

cedure is certainly not intended to restrict the 
liberty of the citizen in exercising his lawful 
rights in a lawful manner. Occasions may 
arise where the District Magistrate who is res¬ 
ponsible for maintaining peace and tranquillity 
in his District, may have to take immediate 
action for preventing an apprehended breach 
of the peace. Ther e may not be time enough 
for the Magistrate to enquire and ascertain ns 
to which of the opposing parties is in the 
wrong so that action may be taken against 
such wrong-doer. In such an emergent situa¬ 
tion the Magistrate will have to prohibit the 
commission of th e particular act which might 
result in a breach of the peace even though 
the act itself may be a lawful one. S. 142 is 
primarily intended to meet such emergent 
situations. Any order passed to meet an emer¬ 
gent situation cannot be allowed to be in f orce 
for anv indefinitely long period. On the other 
hand it i s th e duty of the Magistrate to nake 
a prompt enquiry into the legality or otherwise 
of the act prohibited and also into the causes 
which may lead to a breach of the peace as 
a result of that act. If as a result of such en¬ 
quiry it is found that the act is a lawful one 
and is within the legal rights of one party and 
that a breach of the peace would occur only 
as the result of the interference by the other 
party with the lawful exercise of such rights, 
the Magistrate is bound to rescind the prohibi¬ 
tory order and to render every protection need¬ 
ed for the lawful exer . c . 1 . s . e , 0 ^ th 5 sa ’^ S 
rights by the party entitled to do so. The 
restraint, if any, can only be against the other 
party threatening a breach of the peace by il¬ 
legally interfering with the exercise of such 
legal rights. . 

(4) In the present case th e facts which had 
been brought to th e notice of th e District 
Magistrate were such as to leave no room for 
doubt as to which party was in the wrong. The 
complaint petitions and th e police / e P° rts . 
ceived by the Magistrate had made it abun¬ 
dantly clear that the revision Pebt'oners m 
making use of the more modemandefflcent 
type of net for the purpose of fishing in the 
coastal waters from Vettoor to ChUakkoor, were 
only exercising their legal rights in a lawful 
manner and that any breach of peace could 
occur only on account of the unlawful oppo¬ 
sition threatened by the opposite P ar jy- 
oppositions cannot b e justified by the fact that 
the members of this party .find it difficult, with 
the old type of nets at their command to com 
pete with the others in the matter of risl > in 6* 

S 6 t2 persons 1 4! 

SPSS Toin^dlvi^Lrf^malSrityy^e S^ni^to^t them from resort- 


net wdb in —* - ■ li 

resorting to us e of such net had no right o 
fishing in the coastal waters 
Philakkoor In the reports submitted to tne 
District °Magistrateby the Police Officers who manner 
enquired into the allegations contained m he 
petition, it was not even suggested that the 
use of the modem type of net by the P 
tioners and others was unlawful or unauttio- 
rised. In fact those reports .proceeded on the 
basis that the fisher folk in this particular 
locality had the right to use any type of net 
they liked for the purpose of fishing in tne 
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ing to such a legitimate method of resolving 
their difficulties and getting their grievances 
redressed. If they prefer to adher e to tne 
primitive method of fishing by resorting to the 
use of the old type of nets, they will have to 
put up with the inevitable handicap and in¬ 
conveniences resulting from the adoption of 
such a course. But it is not within their rights 
to compel the others also to continue to use 
,the old type of nets and to refrain from adopt¬ 
ing any modem method of fishing. It is the 
inherent right of every citizen to strive to 
achieve th e greatest success in the pursuit of 
his lawful avocations by resorting to the most 
[efficient and up-to-date methods available. 
(Courts of law ar e bound to protect all lawful 
activities in the exercise of such a legal right. 
'Any threatened opposition by th e members of 
the opposite party, to the exercise of such a 
right, cannot justify an action being taken 
by the Magistrate under S. 142 of th e Code of 
Criminal Procedure. The power conferred by 
that section cannot be invoked at the instance 
of those who threaten to take the law into 
their own hands and for the purpose of stifling 
the lawful activities in the exercise of th e legal 
rights of the others. If a breach of the peace 
is anticipated as a result of the clash between 
these two forces, the proper course to be 
'adopted would b e to tak e action against tne 
potential law-breakers, and not against the 
peaceful citizens engaged in their lawful acti¬ 
vities and whom the law-breakers threaten to 
molest. 

Jfi h discussing the sco Pe of S. 144 of the 
Indian Code of Criminal Procedure it has been 
g®«Jed■ in 'MURARI NAICKEN v. AIYA- 

SAMINAICKEN-. AIR (10) 1923 Mad 15 that 
it is the duty of the Magistrate in taking steps 
to preserve peace 

“to take action only against those who are 
infringing the rights of others and protect 
those who wish to exercise their rights and 
righte” hlblt the latler ’ s lawful enjoyment of 

ivm TcnwrArr iew bas been expressed in HAJI 
MD. ISMAIL v. BARKAT ALI\ AIR (9) 192’ 

Cal 4 83 where it was ruled that: 
rjy course that the Magistrate ought 

and if hi 3 fin,f Dd 0U L which part y is wrong 
nd u he finds on the evidence that thp 

second party is in the wrong and is inter- 

lermg unnecessarily with th e exerris^ 0 f the 

BLONG v. EMPEROR'. AIR 1924 Pat 
Section 144, Criminal Procedure Code k 

SJSSSa if ,he “Sy ^ if! 

breach of n ° ap P re hension of a 

Dreacn °i the peace on account of anv art 

venting an immediate breach oT fhn L P 
but it Is not intended to reUeve him 
duty of m.aking a proper enquir^ffito the 
circumstances which make it lLly that JJ* 
breach of the peace will occur if it is fo,m5 

doin £ that which he is legally 
entitled to do and that his neighbour chores 
to take offence, threat and to create a dis¬ 


turbance in consequence: it is clear that the 
duty of th e Magistrate is not to continue to 
deprive the first of the exercise of his iegai 
right but to restrain th e se.ond from ille¬ 
gally interfering with that exercise of iegai 
right." 

To the sam e effect is th e ruling in 'PORT 
COMMISSIONERS, CALCUTTA v. JOGEN- 
DRA’, AIR 1933 CaJ 348 where the cautious 
manner in which a Magistrate should proceed 
in taking action under S. 144 has been stres¬ 
sed in the following terms: 

“The legislature by S. 144 of the Code has 
conferred very large powers upon Magis¬ 
trates who have to deal with urgent c,ases 
of nuisance or apprehended danger. The 
larger is the power, the greater is the neces¬ 
sity to b e cautious about its exercise. And 
th e exercise of the power should b e guided 
by having the following principles in view 
viz; ( 1 ) Courts civil as well as criminal, exist 
for the protection of rights and therefore 
the authority of a Magistrate should ordi¬ 
narily b e exercised in defence of rights rather 
than in their suppression; (2) when an order 
in suppression of lawful rights has to be 
made, it ought not to b e made unless the 
Magistrate considers that other action that he 
is competent to tak e is not likely to be 
effective; and (3) the order, if made, should 
never be disproportionate to but should al¬ 
ways be, as far a s possible, commensurate 
with the exigencies of any particular situa¬ 
tion.” 

Examined in the light of these principles, 
it is clear that the prohibitory order impugned 
in this case was passed by the District Magis¬ 
trate by misdirecting th e jurisdiction confer¬ 
red on him by S. 142 of the Travancor e Code 
of Criminal Procedure. Even if th e emergency 
of th e situation had necessitated the passing 

Malkfro* 311 £ rd ?5 IP the fi F st instance, the 
Magistrate should have rescinded that order 

when the revision petitioners against whom 

that order had been issued appeared before 

him and drew his attention to fli e fact that 

they were only exercising their lawful right 

1 ? T n ? e , r and - that therefore action, 

bad , t0 be tak f n against the others who 
threatened to commit a breach of th e neace 
by resorting to force in opposing the exercise 
of such lawful right. Th e order passed by the 
Magistrate on 1-8-1124 confirming the' prohibi- 
So S pa .l sed a S ain st the revision petl- 
ed of th h0 l S Jn th f® Magistrate was convinc- 
tionoL T legaJ i y of the right of these peti- 

fisS in° the . ™ odern type of nets for 
SiKffg. the coastal waters from Vettoor to 
P bdakkoor - AH the same he seem s to have 
been under the impression that i n spite of the 
existence of such a right in their favour it is 
incumbent On him to issue an order against 
them under S. 142 restraining them from the 
excise 0 f S ueh right so as 8 to prevS? any 
br ®, ac h of thepeace. The Magistrate has obvi¬ 
ously lost sight of the fact that it was the oddo- 

nf te ih >arly Wh -° threatened to commit a breach 
of th e peace in opposing by forceful mean* tho 
activities of th e revision Petition?r s inX e ver 
else of their lawful right The sitnntiH exer ’ 

CaUed . f0r act * on tlkA agahlS 
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exercise by th e revision petitioners of their 
lawful right. Th 0 Magistrate has undoubtedly 
misconceived hi s jurisdiction under S. 142. 

(6) The District Magistrate is no doubt bcynd 
to maintain peace and tranquillity within his 
District. But that object is to b e achieved not 
by suppressing the exercise of th e lawful rights 
of the citizens. When it is seen that breacn of 
the peace is threa.ened by the patential law¬ 
breakers, appropriate action has to be taken 
against them for restraining them from com¬ 
mitting any breach of the peace. To take action 
by way of suppressing th e lawful activities of 
th e peaceful citizens on account of threatened 
opposition by such law-breakers, would in effect 
be yielding to such threats and encouraging 
lawlessness. This is what has happened in the 
present case. The District Magistrate has 
wrongly exercised his jurisdiction u' der S. 142 
of the Code of Criminal Procedure in confirm¬ 
ing th e prohibitory order issued against these 
revision petitioners. The undesirable and 
illegal effect of that order ha s been perpetuated 
by the subsequent notification published by 
Government under clause 6 of S. 142 by which 
the duration of the prohibitory order was 
indefinitely extended. The order is unsustainable 
in law and is unwarranted by th e facts and 
circumstances brought to light at the enquiry 
conducted by the Magistrate. The order is 
therefore liable to be quashed. 

(7) In the result thes e three revision peti¬ 
tions are allowed and the prohibitory order 
issued by the Distrct Mag strat e against these 
petitioners and others on 4-6-1124 and which 
was confirmed on 1-8-1124 and subsequently 
extended by Government Notification No. 
RO.C. 723/49LAB. dated 23-4-1949, is set 

Vjjjj. Revisions allowed. 
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KUNHI RAMAN C. J. AND 

SUBRAMANIA IYER J. 

Lekshmi Pillai. Chempakakutty Pillai. Appel- 
lant v. Yacob Nadar Rajaian Nadar. Respon 

^Second Appeal No. 672 of 1850. D/- 16-10-51. 
\ (a) Civil P. C. (1908), S. 146 and O. 21, 

r 16 _ Transferee of equity of redemption 

Right of. to execute decree for redemption ob¬ 
tained by transferee. 

The only persons who can execute de¬ 
cree are those mentioned in O. 21. lo 
and the transferee of an immovable pro¬ 
perty is not a transferee of a decree in res¬ 
pect of that property within the mean ng 
of that rule, nor is he a person claim ng 
under the decree-holder within the meaning 
of Section 146. Hence the transferee of the 
equity of redemption of an. J Jem °, f 
movable property cannot execute a decree 
for redemption obtained by the transferor. 

AIR 1942 Mad 21, Disting. 

Anno : C. P. C., S. 146 N. 8, O. 21, R. 16 N. 3 

(b) Transfer of Property Act (1882), S. 8 

— Rights under decree. 

Section 8 does not take in rights under 
the decree in respect of immovable pro- 
parties obtained by the transferor. (Para 2) 
Anno : T. P. Act, S. 8 N. 8. 


T. R. Subramonia Iyer, for Appellant; M. 
Madhavan Nair, for Respondent. 
REFERENCES: Court war/ Chronological/ Paras. 

(’83) 7 All 107: (1884 All WN 224) 1 

( 03) 30 All 30: (4 All LJ 689) 

(’50) 5 Dorn LR (All LB) 147 1 

(’24) AIR 1924 Bom 426: (80 Ind Cas 249) 

(’26) AIR 1926 Bom 406: (96 Ind Cas 833) 1 

(’27) AIR 1927 Mad 240: (98 Ind Cas 856) 1 

(’42) AIR 1942 Mad 21: (201 Ind Cas 148) 2 

(’48) 1943 Trav I.R 755 1 


JUDGMENT.: The only question that arises in 
this second appeal is whether the transferee of the 
equity of redemption of an item of immovable pro¬ 
perty can execute a decree for redemption obtained 
by the transferor. The learned Munsiff found 
against the transferee who sought to execute the 
decree. The learned District Judge took 
a different view relying on the decision in ’1948 
TLR 755’ which held that the purchaser of certain 
immovable property would in law be the transferee 
o; a decree in respect thereof. Mr. Madhavan 
Nair the learned counsel lor the respondent, did 
not rightly attempt to support the decree appeal¬ 
ed against on the ground on which it is based. The 
only persons who can execute decree are those 
mentioned in O. 21, R. 16 of the Code of Civil 
Procedure and it has been held uniformly by 
Courts in India that the transferee of an immov¬ 
able property is not a transferee of a decree in 
respect of that property within the meaning of 
that rule. Reference may be made to ’VITHAL 
LAXMAN v. MAHADEV RAGHUNATH’, AIR 1924 
Bom 426: ’GENARAM KAPURCHAND v. HAN- 
MANTRAM’. AIR 1926 Bom 403: TERUMAL NAI- 
DU v. MARU KRITHAMMAL’, AIR 1927 Mad 240: 
•RAM SAHAI V. GAYA’, 7 All 107: 'KANIZ FATI¬ 
MA v. WALI-ULLAH’, 30 All 30 and 'HAMID AL. 
KHAN v. SMT. SHANTI DEVI’, 5 DLR (All LB' 
147. 


(2) The learned counsel for the respondent 
wever, sought to support the judgment of the 
strict Judge by relying upon S. *46 of the Civil 
C and contended that his client, namely, he 
msferee of the property is a person claiming, 
der the decree-holder within the meaning off 
at section and that though that section starts 
saS™ veas otherwise provided by this Code’ 
p S provision 7 contained in O. 21. R. 16 to only an 
qbline provision and does not prohibit persons 
Sr maS tLose contemplated in that rule from 

ecuting decrees. 

He relies upon a decision of thoMadra 5 High 
nrt reported in 'MAH AN AND I REDDI v PAN - 
VLAPALI VENKATAPPA’. AIR 1942 Mad 21. 
support of his contention. That is a Wslon 
a Bench of the Madras High Court where he 
estion arose as to whether the transfer of the 
hts of a plaintiff in two suits filed ort foot of 
omissory notes stating the transfer to be of all tne 
•hts under the suits would enable the transfere 
execute the decree passed in those suits Th^ 
irned Judge came to the conclusion upon an >n 
pretation of the documents c0 " ce ™l 
-c that the transfer was not merely of th - ^ ‘°£ t 
te claim on foot of which the suit was^brought 
t also of the prospective decrees -hat were to 
ssed in those suits and in that view notwUh-^ 

l the provisions of O. 21, R. lo. a- * Th'it 

le the transferee to execute the decree- That 
se being distinguishable on the (acts it n 
cessary for us to consider the quo t on as^to 
lether the transferee of the rights of t 
[ in a pending litigation can execute the dec 
not. Ln this case, there is no iransier or 
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right in respect of any litigation. The transfer 
is merely of the rights in a certain item of immov¬ 
able property. 

Section 8 of the T. P. Act on which also reliance 
was placed by the learned counsel for the respon¬ 
dent will not obviously take in rights under the 
decree in respect of immovable properties obtained 
by the transferor. A mere perusal o/ the section 
would make the position obvious and it is not neces¬ 
sary to enter into any discussion on the question. 
The second appeal should, therefore, be allowed, 
the decision of the lower appellate Court set aside 
and that of the District Munsiff restored with costs 
throughout 

V.R.B. Appeal allotoal. 
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SUBRAMANI.4 IYER J. 

Kavukutiy Amma. Petitioner v. Kaliani 
Amma and others. Counter-Petitioners. 

Civil Revn. Petn. No. 350 of 1950. D/- 9-3-1951. 

(a) Limitation Act (1908), Ss. 19 and 20 — 
Acknowledgment or part payment if not bv 
person liable, must be by authorised agent of 
such person — Nair husband is not by impli¬ 
cation from relationship agent of his wife. 

To give validity either to an acknow¬ 
ledgment or to a part payment not made 
by the debtor, the person who makes the 
part payment or the acknowledgment must 
within the said relevant provisions of the 
Limitation Act. be proved to have been 
acting as an agent duly authorised in that 
behalf. According to the matrimonial law 
applicable to the Nair community no 
agency exists as between spouses. The 
fact of marital relationship, therefore, will 
not lend to any implication as to the exist- 
ence of an agency or of an authority to 
either of the spouses to act on behalf of the 
other in any transaction. Hence an ac- 
knowledgment or part-payment made by the 

hv wtff t ^ vard . s 3 chitty bond executed 
^ Xi h WI S not .i ave limitation for a suit 

the J he absencG of Proof that 

the husband a ct ed as agent duly authorised 
to act on behalf of the wife. 

d ebt US of an Mc W !iff n0t be I" ade ,iable for 'he 

(b> Contract Act (1872), S 2 (dl — nehf 
wife — Husband writing to creditor that 1 -°« 
would sec that deb, b paid £ 

In respect of a liability of a wife already 
existing in order that her husband or any 
other person should be made liable unde^ 

osr^ss 

that* 

Anno: Contract Act, S. 2 (d) N. 13 3 3) 

P; Narayana Pillai, for Petitioner- P i 

^ruttom ha ' ,dras,ikhara Me " on: ,or c ™"- 


ORDER.: This revision petition is tiled by thi 
plaintiff in S. C. S. 15 of 1124 on the rlc of tlx- 
District Munsiff, Parur. The suit was to recover 
moneys aliened to be due under a Chitty Security 
Bond Ex. A executed by Defendant 1 ;.nd other? 
m favour of one Thoma M&thu. The plaintiff L< 
the transferee of lights under Ex. A from the saic 
Mathu. Relief was claimed against defendant 1 
v*no is one of the executants of Ex. A as a Ur, 
against defendant 2 who is her husband. 

(2i The Court below dismissed the suit a.* 
against Defendant 1 on the ground that the claim 
was barred by limitation. There are two endorse¬ 
ments on Ex. A. tiie later of which is dated 13-6- 
1113. Tlie suit was fUed on 11-12-1124. On behalf 
ox tne plaintiff reliance was placed upon two 
acknowl-dgmcnts stated to be contained in Exs. 

D a » n i d C L . Exhlbit a coupon of a money order 
sent by Defendant 2 in connection with this chfttv 
fhat is of the year 1120. Exhibit C is a letter 
dated 13-9-1120 sent by Defendant 2 to the plaintiff 
Both the Exs. D and C puiport to have been sent 
by Defendant 2 on behalf of his wife. Defendant 1 
In Ex D. however, there does not appear to be 
any acknowledgment of liability. Though a certain 
amount is sent towards the chlttv, it is not st"ted 
that any more amounts were due. This is as re- 
g?* be principal amount. .As regards the in¬ 
terest there was no remittance made but Ex D 
contains a promise to pay interest at six per cent. 
, c ° unsel for ,he petitioner wanted to 

, Ev ° no ' mero, y as an acknowledgment 
lim h.ff , ° n ' Travap - core Limitation Act G of 
*3°? b L als .° “ a part Payment- under the next 
section (Section 20>. To give validity either to an 

£ "he Sor nt tr t0 a payment no l Sa5e 

debtor. the person who makes the Dart 
or f the acknowledgment must within^ 
s n d J? v l nt Provisions of the Limitation Act be 

Sd in'tot’tehal'; “ UnS “ “ * stnt *»il»- 

D purports to be a coupon sigr Pd b v 
Defendant 2 on behalf of the first ihem k ro 
evidence to prove that Defendant 2 had in f.St 

ShV ™ nSed 10 acl for Defendant l in ttS 
behalf. The same remarks apply also to v x c 

The learned counsel for the petitioner argues that 

the existence of an agency or an authority to make 

mni P H rt r Pilyn I? nt or the acknowledgment. can be 
fr ° m th e circumstances that Defendant 2 

is the husband of Defendant 1 and that Defendant 
2 purported to act on behalf of the first The 
parties are Natrs. The learned counse for Th! 
petitioners concedes that according to the mtrl- 

SS ShX IC £! e . to the Na '<- communlh- no 

rjtapvc'f 0n * hip ' will ml lead t°o 

nr y n f”! PbC0 !l. on . as to (be ^stonce of an agency 

on beh^f a oMho y .h° eitheV of the “Pouses to act 
in ihk narl!i other in transaction. Further 
h . partlcl ' ,ar the two endorsements that 
have been made on Ex. A were made by Defendan* 

eithe^' th f Dcfendant 2 hfl d been constituted 
' t ^." s , the general agent of Defendant 1 or as 

CUhr 02< '" t in re5pect of «>Is kurl trans- 
action, one would expect, the endorsements to be 
made by Defendant 2 rather than by the first 

Under the circumstances appearing m this case 
therefore, it is not possible to make nnv 
cation as to the real existence of any authorRn 
2! Defendant 2 to act on behal of Def (n 
dant 1 . Defendant 2 as a loving hnchJJ un 
have constituted himself as an ageM of hL w! 
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any question of limitation. Neither Ex. D nor Ex. 
C can therefore be availed of by the plaintiff to 
save the plaint from the bar of limitation, as the 
plaintiff has failed to prove that the part pay¬ 
ment as per Ex. D and the acknowledgment con¬ 
tained in Ex. C were made by Defendant 2 as an 
agent duly authorised by Defendant 1. If Ex. D 
will not operate to extend the period of limitation. 
Ex. C would be absolutely inoperative because it is 
beyond three years from the second endorsements, 
dated 13-6-1118. as an acknowledgment to oe opera¬ 
tive must be made within the expiry of tne period 
of limitation, for a suit to enforce the claim. 

<3» The second point raised by the learned coun¬ 
sel for the petitioner is that Defendant 2 is per¬ 
sonally liable on account of his having written 
Ex. C. As already mentioned Ex. C was written 
in respect of a liability incurred by Defendant 1. 
Defendant 2 only states that if any amount was 
found to be due it will be paid. He, in fact, does 
not undertake to make the payment. He only 
states that he will see that the payment is made. 
Assuming that Ex. C is capable of being construed 
as containing an undertaking to pay, that again, 
will not by itself enable the plaintiff to claim re¬ 
covery of any amount from Defendant 2, because, 
in respect of a liability of Defendant 1 already 
existing in order that Defendant 2 or any other 
person should be made liable under an enforceable 
contract there must be some consideration to sup¬ 
port that contract. There must be some forbear¬ 
ance or something of that kind which will in law, 
constitute consideration. It is not even contented 
that there was any such forbearance or in any 
other way a consideration for Defendant 2 making 
the undertaking under Ex. C. The second ground 
urged on behalf of the petitioner also must there¬ 
fore be held against the petitioner. These are tie 
two points raised in revision, both of which having 
been bound against the petitioner, the revision peti¬ 
tion is dismissed with costs. «*t 

r.g.D. Revision dismisses. 
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M. S. Mohammed Gous Muhammadali & Co.. 

Session of the building except in certain 
specified cases. The tenant is entitled to 
l P J c a refund of the sum paid by him in 
fespect of the use of the buildings even 
after the termination of the tenancy to the 
extent it is in excess of the fair rent fixed 
by the Rent Controller. S. 6 (c) will apply 
even if the sum was paid as advance rent 
before the date of the Proclamation pro¬ 
vided it is for the use of the building after 
the date of the Proclamation. It cannot be 
said that in awarding compensation for 
use and occupation the civil Court is not 
bound by the order of the Rent Controller 
fixing fair rent for the buildings. The 
tenant defendant should not be asked to 
file a fresh suit to get back the excess 


amount but should be granted relief in 
the suit for the recovery of the property. 

(Paras 7, 10, 12) 

(b) Houses and Rents — Cochin Buddings 
(Lease and Rent Control) Proclamation (IV 
(4) of 1932) — Building — Meaning of — 
Ground appurtenant to building. 

The grounds appurtenant to buildings 
also form part of the buildings and come 
within the purview of the Proclamation. 

„ (Para 12) 

A. s . Krishna Iyer, for Appellant; C. S. Ven- 
kiteswjra Iyer, for Respondent. 

JOSEPH VITHAYATHIL, J.: Defendant 1 in 
O. S. No 344 of 1121 of the District Munsiff’s Court 
of Cochin is the appellant in this second appeal. 
The suit is for recovery of property consisting of 
two buildings and the site thereof on the basis of 
a lease. The property originally belonged to one 
Alory Halcgua. Defendant 1 Company took it on 
lease from the said Alory Halegua on 1st June 
1945 on a monthly rent of Rs. 90. The plaintiff 
purchased the property from the original owner on 
10-7-1121 for the purpose of trade. He issued a 
registered notice to Defendant 1 on 28th February 
1946, demanding surrender of the property on 
31st March 1946. As the property was not sur¬ 
rendered as per this notice the plaintiff filed this 
suit claiming Rs. 54 as arrears of rent till 
1-4-1946 and compensation for use and occupation 
from that date at the rate of Rs. 175 per month. 
Defendant 2 is a sub-lessee of a portion of the 
property from Defendant 1. 

(2) Both the defendants contested the suit. The 
main contentions of Defendant 1 were that the 
original owner had agreed to a term of three years, 
that Defendant 1 Company was not bound to 
surrender the property and that the plaintiff was 
not entitled to claim anything more than the 
agreed rent of Rs. 90 p<*r month. Defendant 2 also 
contended that he was not bound to surrender 
possession of the property in his possession and 
claimed Rs. 200 as value of improvements effected 
by him. The trial Court gave the plaintiff a decree 
for recovery of the property and ior the arrears 
of rent claimed in the plaint and also compensa¬ 
tion for use and occupation after the termination 
of the tenancy i.e., 1st April 1946 at the rate of 
Rs. 140 per month. 

(3) The plaintiff and Defendant 1 had also fl»ea 
petitions before the R*nt Controller under the 
Cochin Buildings (Lease and Rent Control) Pro- 
damnation. (IV of 1122 ) - the plaintiff for eviction 
of the defendants, and Defendant 1 for 

of fair rent. The Rent Controller lix-d fair rent 
at Rs 66-11-0, and also passed an order f° r ev lcti01 ‘ 
These orders were passed on 23-1-1123. The suit 
was decreed in the Munsiffs Court on 29---1123. 
The order of the Rent Controller fixing fair rent 
was not however produced in the Munsiff s CourA 
The plaintiff got delivery of the property o 

8-7-1123 

' (4) In appeal filed by Defendant 1 tlie DLstrlct 
Court reduced the compensation tor use arKi ora, 

Controller fixing fair rent. That Com t ho « ted 
not accept it in evidence and1 no relief was g 
to Defendant 1 on the basis of it. ^, e dant j 

Judge observed that it was‘ °^rooriate proceed- 
to seek his remedies in other appropriate i 

ings. 
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(5) In this second appeal Defendant 1 contends 
that from 1st June 1945 to 20th February 1943, the 
date of delivery of the property to the plaintiff he 
is liable to pay only the rent fixed by the Rent 
Controller, and he also claims a sum of Rs. 304-0-4 
as the value of electric fittings put up by him. The 
respondent's Advocate represents that Defendant 1 
removed the fittings before the building was taken 
delivery of by the plaintiff. No contention was 
raised by Defendant 1 either in the written state¬ 
ment or in the appeal memorandum in the lower 
appellate Court relating to this matter. In the 
circumstances we cannot entertain this plea in 
this second appeal. If Defendant 1 is entitled to 
get the cost of electric fittings from the plaintiff 
he is free to claim it from him in other appro¬ 
priate proceedings. 

(6) With regard to the plea, for reducing the 
compensation awarded by the lower appellate Court 
for use and occupation and for fixing it on the 
basis of the order of the Rent Controller we think 
we must accept it. It was argued for the learned 
Advocate for the respondent that what was award¬ 
ed by the lower appellate Court from the date of 
termination of the tenancy is not rent for the 
buildings but compensation for use and occupation 
and that in awarding such compensation the Civil 
Court is not bound by the order of the Rent Con¬ 
troller fixing fair rent for the buildings. We do 
not think that the provisions of the Cochin Build¬ 
ings (Lease and Rent Control) Proclamation (IV 
of 1122 ) support this position. 

(7) The word "tenant" as defined in the Procla- 
maUon includes a person continuing in possession 
ot the building after the termination of the 
tenancy in his favour. Section 7 (1) of the Pro¬ 
clamation provides that a tenant in possession of 
a building is not to be evicted therefrom whether 
in execution of a decree or otherwise and whether 
before or after the termination of the tenancy ex¬ 
cept in accordance with the provisions of that 
section. It is therefore clear that even if the 
tenancy has terminated the Rent Controller can 
allow the tenant to retain possession of the build- 
png except- in certain, specified cases. Under Sub- 
section ( 2 ) (ii) of Section 7 one of the grounds on 
which a tenant can be evicted is that he is not 
ready and willing to pay the fair rent of the build¬ 
ing for such period thereafter as he may continue 

lE 0 , 1 !: T hat sub ject to certain 

t i le .tenant will be entitled to continue 
£ 0 U “ “Jf building even after the termination of 

!f na f ncy pi ° vl 5 lcd he is ready and willing to 
pay the fair rent fixed by the Rent Controller. 

uPSE, ( ?\ when the Rent Controller 
^ r T ined the / a if rent of the building anv 

6XCe&S ° f the fair rent - whether before 
oi after the commencement of the Proclamation 
in respect of the use of the building after the com¬ 
mencement of the Proclamation, shall be refunded 
to the person by whom it was paid or at the ontinn 
of such person otherwise arffid 
used aie any sum’ and not "any rent" The sutv 
section will apply if the sum Si is in respect 
he use of the building after thTcon^encer^nt o 
the Proclamation and is in excess of the fair rent 
fixed by the Rent Controller. The sum mM to 
respect of the use of the building needSotnli 
isarily be rent. We have therefore no doubt that 
tile appellant is entitled to get a refund of the 
sum paid by him In respect of the use of the plaint 
buildings even after the termination of the teKy 
to the extent it Is in excess of the fair rent fixed 
by the Rent Controller. ea 

., (8, _ We have admitted in evidence the order of 
the Rent Controller and have marked it as Ex V 
1958 Tta.-Co./83 & 3i 


It shows that the fail* rent fixed for the plaint 
building is Rs. 66-11-0. Any sum paid oy Defen¬ 
dant 1 in excess of this rent in respect of the use 
of the building after the commencement of the 
Proclamation will be refunded to him. The Procla¬ 
mation came into force on 1st October 1946 
115-2-1122>. 

(9) It was then argued for the appellant, that he 
L: entitled to get a refund of the excess amount 
paid by him from the date of the tenancy, namely 
ist June 1945 and not only the amount paid for 
the use of the buildings after the commencement 
ot the Proclamation. We do not think that this 
position is warranted by the wording of Section C 
^ub-section (c). The Sub-section reads thus: 

“Any sum paid in excess of the fair rent, whether 
before or after the commencement of this Pro¬ 
clamation in respect of the use of the budding 
u m the cornm encement- of this Proclamation 
shall be refunded to the person by whom it was 

adjusted option of sucl1 P 01 ^ 011 otherwise 

(10) It is clear that under the Sub-section the 
tenant is entitled to get refund only of the excess 
sum paid by him, whether before or after the 
commencement of the Proclamation, in respect of 
the use of the building after the commencement 
of the Proclamation, l.e., after 15-2-1122. The Sub¬ 
section will apply even if the sum was paid as 
adv ““ r ? nt before the date of the Proclamation 

the . use of tbe building after the 
date of the Proclamation. 

rJ 11 * In *t upport of P 0 ^ 00 r he learned Advo- 
app ? Uant referred to Sub-section <b> 
fhr 6 W . luch provides tbat any agreement 

Payment of any sum in addition to rent or 
of rent in excess of the fair rent except in 
falling under Secion 5 or Subjection (aTS 

be nul1 void in respect of such 
addition or excess and sh3ll be construed as if it 

were an agreement for payment of the fair rent' 

is toat n fhe d « d that ‘i 16 Pffect of this Sub-section 
V th agree ™ ent relating to the tenancy 
should be construed as one for payment or the fair 

that "the Unt m the • 1 nstant c^e it must be taken 

■areed upon was only 
its. b6-ii-o and not Rs. 90. 

R is therefore argued that the tenant is entitled 

°l tbe whole exC€ss amount paid by 
him from the date of the tenancy and not onlv 
the amount paid in respect of the use of thebffi 
ings after the date of the Proclamation But it is 
Sub-section (c) that provides for the refund o' 

SST-SflS tha and that sSStion 

STSSl? wul be aUowod oniv ° f 

th. d n reSpect of of the 

the commencement of die Procla- 

to rnfnnH ^ ^ ew of ^ speciflc provision relating 
t tWnk that the argument based 

force pt t K t,0n 0f S ^ Ktion ,b) any 
dnnf i F°T ^ aboye reasons we hold that Defen- 

L ca £ claun refund only of ** excess amount 
, p£dd by tom m respect of the use of the plaint 
buddings after 15-2-1122 tiU the date of delivery of 
the same to the plaintiff, i.e., 8 - 7 - 1123 . ™ 

( 12 ) It was argued by the’learned Advocate for 
the respondent that the plaint properties consist 
not only of buddings but also pRsfiS mdttSS 
the amount claimed as compensation for me aLd 
^ ‘a respect or the prenSses ako Sr 
hibit V order shows that it relates to two 
but according to the definition of 
Ing" hi the Proclamation ittadufi 
grounds and out-houses if an Tnn,S!.f. e . D ’ 
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is also to be noted that according to the plaintiff 
the rent originally fixed lor the plaint buildings 
and premises was Rs. 90. It is for reducing this 
rent of Rs. 90 that Defendant 1 filed the Rent 
Control petition which resulted in Ex. V order. 

It is therefore clear that Ex. V order relates to 
plaint Items 1 and 2 and that Defendant 1 is en¬ 
titled to get a refund of the sum paid by him for 
the plaint items in excess of the fair rent fixed 
under Ex V. The lower appellate Court directed 
Defendant l to seek his remedy to get back the 
excess amount paid by him by means of other 
appropriate proceedings. We do not find ajiy 
reason why Defendant 1 should be asked to file a 
fresh suit for this purpose. The decree of the 
lower appellate Court awarding compensation for 
use and occupation of the plaint items has there¬ 
fore to be modified in the light of the order of 
the Rent Controller fixing fair rent. 

We hold that the plaintiff is entitled to get 
compensation for use and occupation only at the 
rate of Rs* 66-11-0 from 15/2/1122 to 8/7/1123. The 
decree of the Court below is modified accordingly. 
It is represented that Defendant 1 has deposited 
the amount decreed by the lower appellate Court 
and that the plaintiff has drawn the same. If so, 
it will be open to Defendant 1 to claim restitution 
of the excess amount paid by him. Subject to this 
modification the decree of the lower appellate 
Court is confirmed. The second appeal is allowed 
to the extent mentioned above. The parties will 
get and pay costs in this second appeal in propor¬ 
tion to their success and failure. 

D H Appeal oartly allowed. 
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Kannu Pillai, Appellant v. Bhaskara Menon 
and others, Respondents. 

Second Appeal No. 100 of 1124, D/- 20-9-51. 
Civil P. C. (1908), O. 1. R. 10(2) - Suit by 
co-sharer on behalf of all co-sbarers. 

A co-sharer is entitled to sue a lessee for 
recovery of possession of the whole pro¬ 
perty bn behalf of himself and the other 
co-sharers. The fact that there is a decree 
for partition under which he can work out 
his rights cannot be raised as a plea by 
the lessee for not surrendering possession 
of the property as per the lease deed exe¬ 
cuted by him though it was executed after 
the filing of the partition suit and was 
affected bv ‘lis pendens.* 35 All 331 (PC)# 
AIR 1934 Cal 127: 1949 Trav-C LR 1 and 
1951 Ker LT 210, Foil. (Para 6) 

Further, the, fact that the plaintiff or his 
predecessors-in-interest were not parties to 
the lease deed is immaterial if it was exe¬ 
cuted by the seniormost co-sharer for ana 
on behalf of all the co-sharers. (*>ara n 

Anno : C. P. C. t O. 1, R- 10 N. 18. 

T. R.. Balakrishna Iyer, for Appellant: C. S. 
Venketeswara Iyer, (for 1): S. Kutty Krishna 
Menon and V. Krishna Bhat. for Respondents. 
REFERENCES: Courtwar/ Chronological / Paras 

(’08) 35 Cal 331: (35 Ind App 73 PC) 6 

(’34) AIR 1934 Cal 127: (149 Ind Cas 559) 6 

25 Cochin 27 * 

31 Trav-C LR 193 6 


6 

* ' ' ' ~ — — 6 

JUDGMENT: Tne plaintiff in O. S. No. 73/1120 
of tiie District Munsiff's Court of Cochin is the 
appellant in this case. The suit is for eviction ana 
for arrears of rent on the basis of 
Ex. H lease deed dated 20-6-1111 executed by the 
1st defendant in favour of one Valiaveetil Veiayu- 
dhan Pillai and for damages for waste alleged to 
have been committed in the property. Tne plaint 
property belonged to Velayudhan Pillai. his brothers 
Sankara Pillai, Kunjan Pillai, Unni Pillai and Appu 
Pillai and his deceased brother’s son Ramakrishna 
Pillai. The plaintiff acquired the rights of Rama¬ 
krishna Pillai and Unni Pillai under Ex. A dated 
15-9-1109 and Ex. E dated 20-5-1119. The suit was 
filed on behalf of all the co-owners. The 2nd de¬ 
fendant is the father of the 1st defendant and he 
is alleged to be in possession of the property. De¬ 
fendants 3, 4, 12 and 13 are alleged to be ‘Kudikid- 
appukars’ in the property under the 1 st defen¬ 
dant. Tne rights of Velayudhan Pillai. Sankara 
Pillai and Appu Pillai have devolved on defendants 
5, 6 and 7. Defendants 8 to 11 have together 
acquired the rights of Kunjan Pillai. 

(2) Defendants 1. 2, 4, 6, 8 to 11 and 12 con¬ 
tested the suit. The 1st defendant contended that 
the assignments in favour of the plaintiff were 
•benami*. that the suit is not maintainable, that 
the arrears claimed in the plaint are not due and 
that he has committed no waste in the property. 
The 2nd defendant contended that he was not a 
necessary party to the suit and that he should be 
given his costs. The 4th defendant contended that 
he had no right in the property and that he was 
unnecessarily impleaded in the suit. Defendants 
6 and 8 to 11 contended that the suit was not 
maintainable and that they were opposed to the 
p lain tiff recovering possession of the property on 
their behalf. The 12th defendant contended that 
the house in which he was living had been put up 
prior to the date of the lease-deed and that he was 
entitled to the value thereof. The trial Court dis¬ 
missed the suit with costs on the ground that it is 
not maintainable. The appeal filed by the plaintiff 
vras also dismissed. Hence this second appeal. 

(3) The questions to be decided in this second 

a T whether the suit is maintainable; 

2 whether the plaintiff is entitled to get the 
arrears of rent claimed in the plaint r 

3 whether the 1st defendant is liable to pay any 
amount as damages for waste: and 

4 . what should be the order as to costs. 

(4) With regard to the first point the plaint 
property admittedly belonged to Velayudhan Pifiai, 
his four brothers and the son of a deceased brother. 
The property was originally outstanding on .ease 
under Ex. G lease-deed dated 28-6-1099 executed 
by one Meethian Marakkaru in favour of Velayu¬ 
dhan Pillai. A suit for partition of the plaint pro¬ 
perty and other properties was 

co-owners in 1104 as O. S 140/1104 oftheCochln 
Munsiff’s Court That suit was at first ^missed 
by the trial Court. But in appeal the decisioni was 
reversed by the then Cochin Chief Court and a 
decree was given for partitioiL Th e ^ slo ^ ft °[ 
the Chief Court is reported in 2o Cochin 2?. After 
the appellate decree in the partition suit th 
right under Ex. G was released in favour of Velaru- 
dhan Pillai by the assignee of the 
under Ex. F executed on 12-6-1111 ^ registered on 
19-6-1111. On 29-6-1111 Velayudhan Pillai leased tru 
property to the 1st defendant under Ex. ^ 
was a ’pidipathu’ of Rs. 75. The annual rent fixed 
was Rs 80-2-0. A sum of Rs. 12-2-4 was to be pmd 
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to the Municipality as tax for a building in the 
property. Out of the balance amount a sum of 
Rs. 15-10-2 was to be paid to Velayudhan Piilai 
inclusive of *puravaka’ and Rs. 52-5-6 to be paid to 
tb£ 5 other co-owners in equal proportions. It 
will thus be seen that Ex. H was executed in favour 
of Velayudhan Piilai for and on behalf of all the 
co-owners. 

(5) The reasons given by the trial Court for non¬ 
suiting the plaintiff are that since there was already 
a decree for partition it was not necessary for the 
plaintiff to hie a suit on the basis of the lease deed 
and that the plaintiff being only an assignee of 
2 /6th share in the property is not entitled to sue 
for recovery of possession of the whole property 
and to claim the rent payable to the other-co- 
owners. According to the lower appellate Court 
although a suit by one of the co-sharers for re¬ 
covery of the property outstanding on lease is 
maintainable since there is already a decree for 
partition and since some of the co-owners object 
to the plaintiff recovering possession of the whole 
property the suit was misconceived and was there- 

• fore liable to be dismissed. 

(6) In paragraph 11 of the plaint it is stated 
that the suit was Instituted for and on behalf of 
all the coowners & that the plaintiff is agreeable to 
have the other co-owners impleaded as co-plain¬ 
tiffs. The question for consideration is whether 
a suit of this nature is maintainable. It has been 
held in various cases that one co-sharer alone can 
ftle a suit for eviction on behalf of himself and 
the other co-sharers provided all the co-sharere 
are made parties to the suit. Reference may be 
made to the decision reported in TRAMADA 
NATH v. RAMANI KANTA\ 35 Cal 331 (PC). That 
was a case under the Bengal Tenancy Act. Their 
Lordships observed thus In that case : 

'Tt is a general rule — a rule not derived from 
the Bengal Tenancy Act but from the general 
principles of legal procedure — that a sharer 
whose co-sharers refuse to Join him as plaintiffs 
can bring them into the suit as defendants and 
so far the whole rent of the tenure.” 

In ‘JARMAN GOMEZ v. RAMAKUMAR', AIR 1934 
Cal 127, the Calcutta High Court held that a co- 
sharer landlord who has made the other co-sharers 
defendants in a suit for ejectment is entitled to 
get a decree for recovery of possession of the pro- 
perty to the extent of his share Jointly with the 
co-sharers. In ‘VARGHESE CHACKO v 

k IV ^i S o NI ^^ V PILLAr . 1949 TCLR 1, it was held 
by this Court that one co-sharer can sue to recover 
possession of the share of another co-sharer also 

, are in Percussive possession of 
the property. Their Lordships have followed the 
decision reported in 'PHILTPOSE v THOM A* 31 

ln f * h,ch » has been held that one 
of several termnts-in-common is entitled to recover 

exciusive po^e^ion of a property from a trespas¬ 
ser. In NARAYANA PILLAI v RAMAKRTSWWA 
PILLAr. 1951 Ker LT 210, It 
that a co-owner can maintain a suit for eiectment 
against trespassers in respect of the whole nr^- 
perty. it is not disputed that the plaintiff in this 

^~“rW re K d the ri?hts of too of the cl 
owners. On the basis of the principle laid down in 
the above cases it cannot be disputed that the 
SSftffi! “titled to sue for 

?° n Wh0le propcrty 011 behalf of himself 

and the other cosharers. The fact that there Is 
a decree for partition under which the plaintiff 
lean work out his rights cannot be raised as a plea 
oy the lessee for not surrendering possession of 
tne Property as per the lease deed executed by him. 
ft is true that Ex. H lease deed executed after the 
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filing of the partition suit is affected by lis pendens.. 
But that is no reason why the lessor or his repre-j 
sentative-in-interest should not be allowed to re-* 
cover possession of the property from the lessee 
on the basis of the lease-deed. 

(7) It was argued by the learned Advocate for 
the 1 st respondent that since the plaintiff or his 
predecessors-in-interest are not parties to Ex. H 
a suit cannot be filed by the plaintiff on the basis of 
that document and he referred to various rulings 
for the position that a person who is not a party 
to a contract cannot enforce the same. But in this 
case Velayudhan Pillai leased the property as the j 
seniormost member among the co-owners and the 
document was executed for and on behalf of all; 
the co-owners. The lessee has undertaken to pay] 
rent to the respective co-owners and it is admitted! 
that rent was accordingly paid by him and accept- 1 
ed by the other co-owners, in the circumstances! 
we see no reason why the ordinary rule that one-| 
co-sharer can institute a suit for ejectment on be-> 
half of the ether co-sharers should not apply to 
this case. 

(8) It has also to be observed that although the 
plaintiff had only 2/6th share at the time of the 
institution of the suit he has subsequently acquired 
the rights of three other co-sharers including the 
nght. of the lessor Velayudhan Pillai and is there¬ 
fore the owner of 5/6 share in the property at pre- 
sent Although defendants 8 to 11 who are Jointly 
entitled to 1/C share filed a written statement in 
the case they seem to have taken no further in- 
teiest in the suit. They did not appear in the 
lower appeUate Court and they did not appear in 
this Court also to contest the appeal. Tile 6th 
defendant was a minor when the suit was filed 
and his guardian contested the suit on his behalf. 

thlr^S eCOm u a major. He has submitted in 
this Court through his advocate that he has no 

d I e J ee , being S iven to the plaintiff. 
Defendants 5 and 7 also have made a similar state- 

tTaf nonf IfAh ^ adV0cate / 11 thus be seen 

co-owners has now any objection 
to the plaintiff being given a decree for possession 

«rir the « Pr °P e * , j 3r Bnd for the rent claimed In the 
!!,}• C h th ? of Velayudhan Pillai him- 

self who has taken Ex. H lease-deed have been 
acquired by the plaintiff there is no force in the 
contention that the suit is not maintainable bv 

toEx 11 H f Fo/tho th v, at the plaIntiff k not a party 

Slfu ma 1 n£ 1 £bl e ab ° re K ‘* m « 

(9) With regard to the second point namely 
arrears of rent the amount claimed in the plaint 

SfeS? £ X 3! °n According to the* firet 
, h e has paid Rs. 351-U-O as rent after 

have d hln f £ 11 is stated that no receipts 

dteLSS f0r ^ 44 -S-°- Even If the 

2n thc lst defendant is true it 

ed i^ e «f en *hat more than (he amount claim- 

thp^i » he P 1 ® 1 ?* wiu he foun d due as arrears on 
the date of suit. The total rent from the date of 

d £ ed tH1 the date of suit will be Rs. 661 
u ven after S 1 *"* credit to Rs. 351-H-o 

bce ?, paId by the 1 st defendant 
there will stiU be a balance of Rs. 329-6-0 In the 
circumstances it is unnecessary to go into the 
^ es /'° n , whether some of the receipts produced 

thp ^!tl*iff defendan i whlch ^e not admitted bv 
the plaintiff are genuine or not. We therpfnro 

'hat the Plaintiff is entitled to it ttfmS 

claimed in the plaint as arrears of rent 

for the troMn* Si 

K) 1117. EX. J Is the copy of the decree In the suit 
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filed by the Municipality. The cost 5 awarded In 
tills case would come to Rs. 39-5-0. Ex. K shows 
that the municipality realised the decree debt by 
attaching the amount deposited in O. S. 140/104. 
The plaintiff has claimed Rs. 30/- as damages on 
this account. The 1st defendant has undertaken 
in Ex. H to pay the tax due to the Municipality. 
He is therefore liable to pay the sum of Rs. 30/- 
claimed as damages in the plaint. 

(11) With regard to the amount claimed as 
damages for waste alleged to have been committed 
by the 1st defendant both the lower Courts have 
concurrently found that no active waste has been 
committed by the lessee and that he is liable to pay 
only Rs. 10/- towards the value of an ‘ayinee* tree cut 
and removed by liim as per orders of the muni¬ 
cipality. We do not find any reason to interfere 
with this concurrent finding of fact. The plain¬ 
tiff will be given a decree for a sum of Rs. 10/- 
on this account. 

(12) With regard to costs, we find no reason why 
the 1st defendant should not pay the costs of the 
plaintiff. It is contended on behalf of the 2nd 
defendant that he is not a necessary party to the 
suit and that he should be given his costs. It is 
alleged in the plaint that the 2nd defendant is in 
possession of the property on behalf of the 1st 
defendant. It is stated in paragraph 3 of the 
written statement of the 1st defendant that the 
plaint lease deed was executed at the instance of 
the 2nd defendant. The 2nd defendant cave evi¬ 
dence in the case on behalf of the 1st defendant. 

In the circumstances it cannot be said that the 2nd 
defendant was unnecessarily impleaded in the case. 
The plaintiff is therefore not liable to pay the costs 
of the 2nd defendant. 

(13) In the result we set aside the decrees of 
the lower Courts and give the plaintiff a decree 
for recovery of possession of the plaint property 
with arrears of rent claimed in *the plaint. The 
plaintiff will also be entitled to future rent at the 
rate of Rs. 80-2-0 per year from the date of suit 
till the date of recovery of possession of: the > 
oertv or for a period of three years .whichever 
event happeas earlier. The plaintiff is also given 
1 decree for Rs. 30/- as damages on account of the 
‘failure of thflst defendant to pay the municipal 
tax and also Rs. 10/- as value of an ayinee tree 
cut’ and removed by the 1st defendant. Future 
interest at 6 per cent is aJtowdon theJ*® 01 ®* 
decreed and on future rent. The jtotaltitl : will 
also get his costs in both the lower Courts and m 
this Court from the 1st defendant with 6 per cent 
interest. The defendants will suffer the.r co.ts 

in all the Courts. ^ 

(14) The second appepal is allowed in the man¬ 
ner mentioned above. 

B Appeal allowed. 
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S. Sankarasubramony, Petitioner v. State & 
another, Counter-Petitioners. 

O. P. No. 62 of 1950, D/- 28-2-1952. 

Constitution of India, Art. 19(1) (g) — Scheme 
of distribution of yarn through licensed pri¬ 
vate yarn dealers and co-operative societies — 
Change in scheme envisaging d^tnbntion^nly 
through co-operative societies — No infringe 
ment of fundamental right of private yarn, dea¬ 
lers — Travancore Cotton Yarn Dealers Licens¬ 
ing Order (1124), Cl. 6. 


v. State (Govinda Pillai J.) A. j. 


Till 1-10-1950. the distribution of yam 
to the weavers had been effected both 
through the licensed Co-operative Socie¬ 
ties. Since 1-10-1950 the policy of distri¬ 
bution entirely through the Co-operative 
Societies was adopted as a step towards 
the development of the handloom industry 
so that the new scheme would provide bet¬ 
ter opportunities for marketing finished 
products and the needed finance for indi¬ 
gent weavers. Due notice of this change 
in the policy was given by the Textile 
Commissioner to the former private yam 
dealers, who were informed that with 
effect from 1-10-1950 no allotment of yarn 
would be given to them. The petitioner, 
who was a private yarn dealer, contended 
that the order discontinuing allotment was 
illegal and beyond the power? of the Gov¬ 
ernment of the State of Travancore-Cochin 
and. their Textile Commissioner for it 
offended Art. 19 (1) (g) of the Constitu¬ 
tion of India: 

Held that under Clause G of the Travan¬ 
core Cotton Yam Dealers Licensing Order, 
1124. the Textile Commissioner was given 
absolute discretion to grant or refuse li¬ 
cense to any applicant without assigning 
any reason. Such powers were necessary 
for if all persons apply for licenses to dis¬ 
tribute yarn it would be impossible to 
oblige every one and to carry on the spirit 
with which the Control Order was made. 
Reasonable restrictions will have therefore 
be made in such matters. The petitioner 
got the freedom to deal in yam which was 
a legally controlled commodity only by vir¬ 
tue of a license obtained from the officer 
appointed for the purpose. It was not a 
fundamental right but a right obtained by 
leave or permission from the Textile Com¬ 
missioner who was only acting under the 
Control Order. He cannot therefore call in 
question a scheme of distribution adopted 
by the officer with the approval of the 
State Government. AIR 1950 SC 163: AIR 
1951 SC 118 and AIR 1951 Cal 90. Disting. 

(Paras 4, 6) 

N. K. Narayana Pillai, for Petitioner; Gov¬ 
ernment Pleader, for the State. 


ases referred to: 

oO) AIR 1950 SC 163: (1950 SCR 566) 

(Pr 7) 

•50) AIR 1950 SC 222: (1950 SCR 621) (Pr 9) 
•51) AIR 1951 SC 118: (ILR (1951) Hyd 221) 

(Pr 8) 

’51) AIR 1951 Cal 90 (Pr 8) 

ORDER: The petitioner is a retail dealer in yarn 
eceiving & distributing yam under a license 
.sued by the Textile Commissioner by virtue 
f the powers conferred on him under the Tra- 
ancore Cotton Yam Dealers Licensing Order, 
124. The license was being renewed from 
ime to time. He had on 14-9-1125 paid me 
ecessary amount for renewing the license for 
126. But the license had not been retu ™® d 
enewed by the Textile Commissioner. The 
iractice as regards the distribution of the yarn 
/as that all the said commodities produced m 
he mills in India were taken under the control 
f the Textile Commissioner of India, whousea 
o give release orders to the Mills to sell t 
am to the nominees of the States and Pro 
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vinces. The persons thus nominated by the 
Travancore-Cochin State would buy yarn and 
import it into the State. Th e importers were 
abowed to sell the yarn in accordance with the 
Cotton Textile Control Order of 1125. The i m " 
porters have to sell the yarn to those who hold 
license under the Travancore Cotton Yarn 
Dealers Licensing Order 1124, according to the 
allotment made by the Textile Commissioner. 
While matters were continuing in this way, the 
Textile Commissioner served him with a notice 
dated 9-9-50 in the following terms: 

“The Government hav e decided that the dis¬ 
tribution of the yarn to weavers from 1 - 10 - 
1950 onwards shall be made entirely through 
licensed Co-operative Societies nominated for 
the purpose. All private dealers of yam are 
therefore hereby informed that with effect 
from 1-10-1950 no allotment of yam will be 
given to them.” 


(2) This order wa s illegal and beyond the 
powers of the Government of the State of Tra¬ 
vancore-Cochin and their Textile Commissioner, 
for it offends Art. 19 (1) (g) 0 f the Constitution 
of India. The State could not also refuse yarn 
to all licensees as a class. Neither the peti¬ 
tioner nor any of th e other licensees have been 
found to have contravened any of th e rights 
or acted in any way that would defeat the ob¬ 
ject of the control orders. The order does not 
purport to be made under any law. It is arbi- 
trary discriminating and unreasonable. So the 
petitioner prayed that th e Court may be pleas¬ 
ed to issue any suitable writ restraining the 
counter-petitioners from enforcing, observing & 
maintaining or requiring the enforcement, 
observation and maintenance by th e concerned 
authorities in the State of the notification re¬ 
ferred to and to pass such other orders to pro¬ 
tect the rights of the petitioner. Th e notice of 
9-9-1950 sent by the Textile Commissioner and 
served °n the petitioner has been filed along 
with the petition. 

. The Textile Inspector, Trivandrum, on 

behalf of the counter-petitioners (The State and 

H Commissioner) ha s filed a counter 
affidavit. It was stated that till 1-10-1950 the 

pfr„ t M^ t, i? n ( v. 0 !u yarn L to the weavers had been 
effected both through the licensed private yarn 

dealers and through the licensed Co-operative 

ttu25Sh S »h T f ? p0llc ?. ot distribution entirely 
through the Co-operative Societies was adopted 

f* ® s f e P towards th e development of the hand- 
loom industry, so that the new scheme would 

bet ^ opportunities for m'arlTeting 
fndS pf l dUCe the needed finance for 
£ t£ Lr aVerS - ° Ue notice of this change 
v,i, h ^ hcy VI g,ven t0 the former private 
vnui dea j ers ' T he steps taken were perfectly 
valid and under clause 6 of the TnvanmJ 
Cotton Yarn Dealers Licensing Order of im 

T extlIe Commissioner had absolute discre- 
tion to grant or refuse license to anv aonEt 
without assigning any reason. There^vas there- 
fore no illegality or the breach of the provisions 

th e Constitution in issuing the notice The 
petitioner had no right to secure a licence year 
after year. The Government and the Textile 
Commissioner hav e got th e right to impose re^- 

toraet e £| stric tions On the trade In public in- 
They have only exercised this right 

r f gard }° the C0UrSe of trad e and 
f. tten dant circumstances. The application for 

^to!pSmSr re e <>pp ° sed on behM ° f the 


(4) The fundamental right which the peti¬ 
tioner claims now is the one provided for in 
Art. 19 ( 1 ) (g), i.e., the right to practise any 
profession and to carry on any occupation, trade 
or business. This is subject to th e qualifica¬ 
tion in sub-clause (6) allowing the State to im¬ 
pose or to prevent from making any law im¬ 
posing, i n the interests of the general public, 
reasonable restrictions on the exercise of the 
right conferred. The petitioner stated that he 
was carrying on his business in distributing 
yam under a licence issued by the Textile Com¬ 
missioner and that it was a family concern. 
So long as the yam was a commodity available 
in the open market, it would have been an in¬ 
fringement of his right if he were restrained 
from carrying on the trade. But du e to short¬ 
age in the production of the yam, the Govern¬ 
ment, in the interests of the general public, had 
brought its production and distribution under 
control by passing the necessary directions or 
orders in the matter. The petitioner himself 
had admitted in the petition that all the yarn 
produced in the Mills in India are under the 
control of the Textile Commissioner of India, 
that the same was released only to persons 
nominated by the States, and that those per¬ 
sons sell the yarn to those nominated by the 
Textile Commissioners of the several States. 
These nominees take license from the Textile 
Commissioner and sell the yam at the price 
fixed to recognised consumers. The petitioner 
has no case that the Yam Control Orders pass¬ 
ed by this State are 'ultra vires’. He does not 
anywhere in hi s petition question th e validity 
or the binding nature of anv of the provisions 
of the Travancore Cotton Yam Dealers Licen¬ 
sing Order, 1124. On the other hand he ac¬ 
cepted the validity of that Order and attempts 
to stand within it to agitate the enforcement 
of his alleged fundamental right. Under clause 
6 of this Order, the Textile Commissioner was 
given absolute discretion to grant or refuse 
license to any applicant without assigning any 
reason. It is always expected that the Textile 
Commissioner would exercise this power with 
discretion and not arbitrarily. Such powers 
were aJso necessary for if all persons apply for 
licenses to distribute yam it would be imposs- 
lb, . e *° oblige every on e and to carry on the 
spirit with which the Control Order was made 
Reasonable restrictions will have, therefor’ be 
made in such matters. The question, therefore 
now is whether the system of distribution 
through co-operative societies envisaged in the 
order complained against i s ope n to objection 
and can be made the subject-matter of an en- 
Court Under the P° we « vested i n the High 


(5) The Government were of the view that 
the policy of distribution of yarn through co¬ 
operative societies would be a first step towards 
an over all development of the handloom indus¬ 
try for it was the ‘bona fide 1 belief of the 
authorities that this would provide better op¬ 
portunities for marketing finished products and 
provide the needed finance for indigent weavers 
The object is a laudable one. It will also im¬ 
prove the condition of the weavers who were 
to use the yam for making cloth. 

(6) The petitioner got the freedom to deal 

V s a fcgaNy controlled com- 
by virtue of a license obtained from 

£S ° ffl ifL app ° l . nt , ed . ,or the Purpose. It w£ 
not a fundamental right but a right obtained 
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by leave or permission from th e Textile Com¬ 
missioner who was only acting under the Con¬ 
trol Order. H e cannot therefore call in question 
a scheme of distribution adopted by the officer 
with the approval of th e State Government. 

(7) Reference in this connection was made 
to th e decision in ‘RASHID AHAMED v. MUNI¬ 
CIPAL BOARD KAIRANA’, AIR 1950 S C 
163 for the position that the action of the 
Textile Commissioner in changing the scheme 
of distribution was ‘ultra vires’. In that ease, 
a Municipal Corporation passed bye-laws prohi¬ 
biting persons from carrying on wholesale vege¬ 
table trade within the Municipal area except 
with the permission of the Municipal Board. 
But there was no provision in the bye-law en¬ 
abling the Board to issue a license to carry on 
the trade. Ther e was also a provision grant¬ 
ing a monopoly to th e highest bidder to carry 
on the said trade. When the petitioner before 
the Supreme Court applied for a license to 
carry on the trade it was refused on the ground 
that the bye-laws did not provide for the same. 
On a consideration of the implications in the 
bye-laws, their Lordships of the Supreme 
Court held that the prohibition from establish¬ 
ing a market for wholesale transactions in vege¬ 
tables except with the permission of the Board, 
in the absence of any provision for issuing 
license, became absolute, further restrictions 
in another bye-law sanctioning monopoly were 
more than reasonable restrictions as are con¬ 
templated by Art. 19 (6) and that therefore the 
bye-laws would be void under Art. 13 (1) of 
the Constitution. Vegetable was not a controlled 
commodity. There was no provision for license 
to sell the vegetables. That is not the case here 
and so the principles enunciated in that ruling 
have no application to the facts here. 

(8) Another case cited was ‘CHINTAMAN 
RAO v. STATE OF MADHYA PRADESH’. AIR 
1951 S C 118. The State of Madhya Pradesh 
passed a law imposing total prohibition of carry¬ 
ing on the business of the manufacture of bidies 
during the agricultural season. It was held 
that this law arbitrarily interfered with private 
business, and that it cannot be said to be rea¬ 
sonable restriction on fundamental rights 
guaranteed. The said law was therefore held 
to be wholly void. This too cannot apply to 
the facts of this case. Th e third case cited on 
behalf of the petitioner was the one decided by 
Bose J. in ‘ANUMATHI SADHUKHAN v. M. K. 
CHATTER JEE’, AIR 1951 Cal 90. There the 
owner of three rice mills had been given license 
to husk Boiled paddy under the Rice Mills 
Control Order. He was served with an order 
that he was to husk only half of his previous 
permitted quantities ud to a certain date, and 
then not to husk at all without obtaining fur¬ 
ther orders. This order resulted m the can¬ 
cellation or refusal of a license already issued, 
and refusal to issue a new license ^‘thout as¬ 
signing any reasons. It was held that this over¬ 
stepped the limits of reasonableness and that 
the said order was invalid in the face of the 
written Constitution of India. In that case the 
license already issued had been suspended with¬ 
out notice and without assigning reasons and 
so the Ardor can be held to be ‘ultra vires . His 
Lordship had then expressed himself in too 
generous terms regarding the rights of the mill 
owner and it is not necessary to go into that 
aspect now. That case also is not of much help 
here. 
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(9) As mentioned already, the Government 
were envisaging a scheme for the more efficient 
working of the distribution of yam. It has been 
held in ‘PROVINCE OF BOMBAY v. KHU- 
SHALDAS S. ADVANP, AIR 1950 S C 222, that 
when the executive authority has to form an 
opinion about an objective matter as a preli¬ 
minary step to the exercise of a certain power 
conferred on it, th e determination of the ob¬ 
jective fact and th e exercise of the power based 
thereon are alike matters of an administrative 
character, and are not amenable to the writ 
of certiorari. 

(10) For the above reasons, I hold that the 
petitioner is not entitled to any relief. His peti¬ 
tion is, therefore, dismissed with costs including 
Advocate’s Fee of Rs. 50/- (Fifty). 

G.M.J. Petition dismissed. 
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Jallaludin Kunju, Petitioner v. State. 
Criminal R. P. No. 383 of 1950, D/- 21-3-1951. 

(a) Criminal P. C. (1898), S. 117 (3) — Tra- 
vancore Criminal P. C., S. 113 (3) — Interim 
Security — Order for, when to be passed — 
Inquiry under S. 117 (1), when commences. 

An order for interim security under 
S. 117 (3), Criminal P. C. (corresponding to 
S. 113 (3), Travancore Criminal P. C.) can¬ 
not be passed by a Magistrate unless and 
until the enquiry referred to in S. 117 (1) 
is commenced. An enquiry under S. 117 (1) 
can be said to commence when the persons 
sought to be proceeded against are brought 
or appear before the Court to answer the 
charge against them. The mere fact that 
due to the exigencies of the work of the 
Court the case has to be adjourned from 
time to time would not mean that the en¬ 
quiry has not bfecome yet one pending be¬ 
fore the Court. 1950 Trav CLR 368, Foil.; 
Criminal Proceedings No. 448 of 1122 
(Trav-C) and AIR 1943 Sind 123, Not foil.; 
AIR 1931 Bom 411, Ref. (Para 3) 

Hence, an order for interim security can¬ 
not be said to be premature when it is 
passed after hearing the persons proceeded 
against who appear before the Court in 
pursuance of the preliminary order and file 
documents in support of the objection 
against furnishing interim security. (Para 4) 
Anno: Cr. P. C., S. 117 N. 6. 

(b) Criminal P. C. (1898), S. 117 (3) — In¬ 
terim security — Form of order. 

An order for interim security under 

S. 117 (3), Criminal P. C. merely stating 

that “for reasons stated in the police re¬ 
port the counter petitioners shall execute 
bonds etc.” is unsatisfactory and is hardly 
likely to inspire confidence in the parties 
or the public. The order must clearly show 
that the emergent action under S. 117 (3) 
was called for and that the requirements 
of the section are fulfilled. (Para 5) 

Anno: Criminal P. C., S. 117 N. 6. 

T. S. Krishna Murthi Iyer, for Petitioner; 
Public Prosecutor, for the State. 
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Cases referred to: 

('31) AIR 1931 Bom 411: (32 Cri LJ 1161) 

(Pr 3) 

(’43) AIR 1943 Sind 123: (44 Cri LJ 586) (Pr 3) 
Cri. Proceedings No. 448 of 1122, D/- 

26-6-1122 (Trav-C) (Pr 1) 

(’51) 6 Dom LR (Trav-C) 18: (1950 TCLR 368) 

(Pr 3). 

KOSHI J.: The first counter petitioner in 
M.C. 20/1950 on the file of the Division First 
Class Magistrate, Alleppey has preferred this 
revision against an order passed by the learned 
Magistrate directing the counter petitioners 
thereto to execute interim bonds for keeping 
the peace. Before the present petitioner filed 
this petition the 5th counter petitioner in the 
case had filed a similar application in Cri. 
Revision petition No. 238/1950 and that was 
dismissed by my learned brother Mr. Justice 
Govinda Pillai sitting alone. Afterwards when 
this petition came up before me it was argued 
that the order under revision was open to ex¬ 
ception in more ways than one. An unreported 
Division Bench ruling of the Travancor e High 
Court in ‘Cri Proceedings No. 448 of 1122 D/- 
26-6-1122’ as also a line of decisions of the 
Chief Court of Sind were cited in support of 
the revision. I then thought it proper to refer 
the petition to a Division Bench. That is how 
this revision happened to come up before a 
Division Bench. 

(2) The grounds of attack directed against 
the order are two. They are (1) that the order 
was made prematurely or without jurisdiction 
m that it was passed before the order under 
S. 108 was read or explained to the persons 
sought to b e proceeded against and ( 2 ) that in 
form or substance the order does not satisfy 
the requirements of the relevant sub-section 
of S. 113 namely sub-section (3). 

(3) The argument on the first ground was 
that the Court that has seized of the case could 
not pass an order under sub-section (3) unless 
and until the enquiry referred to in sub-s. ( 1 ) 
is commenced and according to the learned 
counsel for the petitioner that enquiry does not 
commence before the preliminary order under 
S. 108 is read and explained to th e persons 
proceeded against. This contention no doubt 
ftnds support m the unreported decision of the 
Travancore High Court referred to above and 

the Sind cases cited at the Bar ‘SAKINA 

(30) 1943 Sind 

123 at pp. 163 and 175. The question is when 
the enquiry contemplated under S. 113 (1) can 
s ?' d to/ommence. The argument raised by 
™?J w ed £ ubllc Prosecutor and the learned 

ie° £ J lZ r the p - etltl0 P er m the Court below 
is that the enquiry should be considered to 
commence at lea-st when th e persons sought to 
be proceeded against are brought or appear 

fhfm® SS C S Urt t ? “f wer th e charge against 
them. According to them when the counter 

petitioners to a proceeding under Chap VIIT 

ar e so before the Court the stage is set for the 

enquiry and the fact that due to the exigencies 

of the work of the Court the case has to be 

adjourned from time to tim e would not mean 

the enquiry has not become yet one pending 

before th e Court. Thi s appears to me to be a 

cormnon sense interpretation of the provisions 

in S. 113 (1) and (3). A recent Division Bench 

nutog of this Court passed by the learned Chief 

Justice and Mr. Justice Sankaran ‘ABRAHAM 

UPADESI v. MATHAP, 1951-6 Dom L R 
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(Tra Coch.) 18 took the same view of this ques¬ 
tion. Apart from the fact that the construction 
sought to be put upon the two sub-sections by 
the petitioner’s learned counsel would lead to 
several practical inconveniences and difficul¬ 
ties and hamper the proper working of the 
preventive sections of the Code. I am far from 
satisfied that the construction sought to be 
given on behalf of he State would offend any 
provision of the Code. Words similar to those 
occurring in S. 113 (1) occur in S. 249 (1) and 
interpreting the corresponding provision in the 
Indian Criminal Procedure Code (S. 252 (1) 
in ‘PANDURANG v. EMPEROR’, AIR (18) 1931 
Bom 411 at p. 412 two learned Judges of the 
Bombay High Court said as follows: 

“As to whether the enquiry or trial had com¬ 
menced on 31st July or not we are clearly 
of opinion that under the definition of "in¬ 
quiry” under S. 4 (K), Criminal Procedure 
Code, combined with the provisions of S. 252 
Ch. 21 of the same Code, the inquiry of the 
case was not deferred till such time as the 
Magistrate would begin to record evidence 
but commenced not indeed with the lodging 
of complaint Or even with the issue of pro¬ 
cess but with their appearance on such pro¬ 
cesses before the Magistrate to answer the- 
charges.” 

This accords with the view I take here and 
that taken in ‘(1951) 6 Dom LR (Trav-C) 18'. 

(4) In this case the preliminary order was 
passed on 22-4-1950 and out of the seven counter 
petitioners in th e case six of them appeared 
before th e Court and furnished bail on 24-4- 
1950. The seventh counter petitioner entered 
appearance on 28-6-1950 and he was also 
allowed bail. Meanwhile th e petitioner before 
the lower Court moved that Court by means 
of a petition supported by an affidavit sworn 
to by him that action be taken against the 
counter petitioners under sub-section (3) of 
S. 113. These papers were forwarded to the 
Police for enquiry and report. The police sub¬ 
mitted their report on 14-5-1950 supporting the 
motion. The Court passed its order now sought 
to be revised only on 19-7-1950 and the records 
show that before that order was passed the 
first counter petitioner (th e petitioner before 
us) had filed a n objection and that afterwards 
the vakil for the counter petitioners had sought 
leave to file certain documents to support the 
objection. Those papers were actually filed and 
“ ,s with all those materials before him and 
after hearing both sides that the learned Ma¬ 
gistrate passed his order now impugned. Apart 
from what has been said above as to when an 
enquiry under S. 113 (1) commences I cannot 
on the facts of the present case find any subs¬ 
tance in the complaint that the order was made 
prematurely or without jurisdiction. 

(5) As for the second ground urged before us 
th e facts set out in th e preceding paragraph 
of this order dearly show that the Magistrate 
had applied his mind to the question whether 
any emergent action was called for. No doubt 
hi s order could have been better worded and 
he could have referred to the documents and 
the arguments advanced at the Bar rather 

Th? frtE 0n , th£ : rep ° rt of the Police. 
K.V? T 0 . *55 ° rd l r ls rather unsatisfactory 
tgpk that sufficient grounds are 
for this Court s interference. Magis- 
c ^ther judieiBi officers have not only 
to se e that justice is done but also that thA 
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parties are made to feel that justice is being 
done to them. An order lik e the present one 
before us “that for reasons stated in the police 

report dated.th e counter-petitioners shall 

execute bonds etc.” is hardly likely to instil 
or inspire the necessary confidence in the minds 
of the parties or the public and it is no wonder 
that it was sought to be challenged in revi¬ 
sion. 

(6) This observation however is only by the 
way. For reasons already explained the peti¬ 
tion fails and it will stand dismissed. 

(7) GOVINDA PILLAI: I agree. 

K.S. Petition dismissed. 


A. I. R. 

Committee, it will be open to them to pass a 
vote of censure against the members of the 
Committee and to refuse to re-elect them to 
the Committee. But so long as the Com¬ 
mittee is there, the General Body cannot 
override the powers of the Committee and 
usurp its functions. (1935) 2 KB 113. 
Reh on. (Para 7) ' 

T. K. Narayana Pillai, for Petitioner; P. 
Govinda Menon. for Counter-Petitioner No. 2; 
T. N. Subramania Iyer, Advocate-General, for 
the State. 

Case referred to: 

(*1935) 2 KB 113: (104 UKB 549) (Pr 7) 
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SANKARAN J. 

Kumaran. Petitioner v. State of Travancore- 
Cochin and others. Counter-Petitioners. 

O. P. No. 68 of 1951. D/- 1-10-1951. 

(a) Constitution of India. Arts. 309. 310 and 
311 — “Civil post under the State” — Post of 
Secretary of Co-operative Society. 

The post of the Secretary of a Co-opera¬ 
tive Society does not in any sense come 
under the category of a ‘civil post under 
the State* as contemplated by Arts. 309 to 
311 of the Constitution. The removal from 
office of such an employee of the Society 
is not controlled by the procedure contem¬ 
plated by Art. 311. (Para 3) 

(b) Travancore Co-operative Societies Act 
(V (5) of 1122). S. 65 — Order passed by Gov¬ 
ernment in exercise of revisional powers — 
Validity of order. 

Where, on complaints received, the Gov¬ 
ernment passed an order holding that the 
resolutions passed by the Managing Com¬ 
mittee of a Co-operative Society were in¬ 
valid because the Managing Committee itself 
had not been properly and legally consti¬ 
tuted and directing that a meeting of the 
share-holders of the Society be held to elect 
the members of the Managing Committee. 

Held, that the order was passed by the 
Government in the exercise of revisional 
jurisdiction vested in it by S. 65 and was 
not, therefore, invalid or 'ultra vires’. 

(Para 6) 

(c) Co-operative Societies — Bye-Laws — 
Power expressly conferred by bye-laws on Pre¬ 
sident of Managing Committee — General Body 
cannot withdraw and exercise such power. 

So long as the bye-laws stand unaltered 
a power expressly conferred by such bye¬ 
laws on the President of the Managing 
Committee cannot be withdrawn and exer¬ 
cised by the General Body. No doubt the 
General Body is the ultimate authority 
competent to decide all matters relating to 
the affairs of the Society. But this does 
not mean that the General Body can ignore 
the provisions in the bye-laws and can act 
in derogation of such provisions. These 
bye-laws are binding on the General Body 
just as they are binding on the Managing 
Committee and other Officers of the So¬ 
ciety. If the General Body of the share¬ 
holders disapprove of the actions of the 


ORDER: The petitioner is a share-holder 
of the second respondent Co-operative Society, 
known as the Thnkkadavoor Coir Co-Operative 
Society, Ltd., No. 3084, Perinad, Quilon, This 
is a Society registered under the Travancore 
Co-operative Societies Act, Act V(5) of 1122. The 
petitioner claims to have been mainly respon¬ 
sible for organising and bringing the Society into 
existence. According to him the Managing Com¬ 
mittee of the Society by a resolution passed 
on 14-1-1951 appointed him as the paid Secre¬ 
tary of this Society as contemplated by the bye¬ 
laws of the Society. His appointment as Secre¬ 
tary is stated to hav e been approved by the 
Coir Special Officer. All the same the resolu¬ 
tion passed by the Managing Committee on 
14-1-1951 was superseded by another resolution 
passed by the Committee on 11-4-1951, by which 
the Committee decided to appoint one Sri N. R. 
Paramu Pillai as the paid Secretary of the 
Society. 


The petitioner complained to Government 
about such a course adopted by the Committee. 
As a result of such complaint, the Coir Special 
Officer arranged for holding a meeting of the 
share-holders of the Society on 24-5-1951 for 
L-onsidering the question of appointing a paid 
Secretary to th e Society. The General Body 
meeting thus held passed a resolution cancel¬ 
ling th e resolution passed by the Managing 
Committee on 11-4-1951 for appointing Sri 
N. R. Paramu Pillai as the paid Secretary. The 
President of the Society took the matter be¬ 
fore the Government and contended that the 
resolution passed by the General Body was in¬ 
valid and inoperative and that the General 
Body had no power to interfere with matters 
falling within the powers conferred on the 
Managing Committee as per the bye-laws of 
(he Society. 

After considering the complaint petitions 
filed by the President and by the present peti¬ 
tioner, the Government passed the order L. Dis. 
5556/-1951/DD dated 16-6-1951 holding that the 
resolutions passed by the. Managing Committee 
on 14-1-1951 and on 11-4-1951 were both invalid 
because the Managing Committee itself naa 
not been properly and legally constituted. It 
was also directed that a meeting of the share¬ 
holders of the Society should be held to elect 
the members of the Managing Committee, n 
was further pointed out that under the by 
laws of the Society the appointment of a pain 
secretary to the Society had to be made by 
President of such a legally constituted Manag 
ing Committee. The present petition is directed 
against the said order passed by G °vem m eflt 
on 16-6-1951. The petitioner has “Peached the 
order as being ‘ultra vires of the powers o 
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Government under the Co-operative Societies 
Act and the rules framed thereunder. 

It is contended that the order is illegal and 
that it lacks the requisites of a quasi-judicial 
order. The order is stated to have been passed 
in violation of the principles of natural justice 
in so far as it was passed without hearing the 
petitioner and others interested in the matter. 
It is also alleged by the petitioner that by 
virtue of the order passed by the Coir Special 
Officer approving the petitioner’s appointment 
as the paid Secretary of the Society, he was 
holding a civil post under the Government and 
that the Government order dated 16-6-1951 is 
void because it was not passed in accordance 
with the procedure teid down by clause 2 of 
Article 311 of the Constitution. It is contended 
that Government have misused their powers 
and have acted ‘mala fide’ jn passing the order 
m question. On these allegations the petitioner 
has invoked the jurisdiction of this Court under 
Article 226 of the Constitution and has prayed 
that: 

“any appropriate writ, order or directive be 
issued directing the counter-petitioners to 
allow the petitioner to take charge as the 
Secretary of the Thrikkadavoor Co-operative 
Society, Ltd.. No. 3084, after quashing the 
Government order L.Dis. 5556/51 /DD dated 
16-6-1951 and also for restraining the coun¬ 
ter-petitioners from doing anything so as to 
prevent the petitionee from functining as the 
Secretary of th e said Society.” 

Even though the reliefs prayed for by the peti- 
i°ner are couched in general terms, it is dear 
that he wants this Court to issue writs in the 
nature of ‘Certiorari’, ‘Mandamus' and ‘Prohi- 
bition against respondents 1 to 3 who are ( 1 ) 
the State, (2) the Thrikkadavoor Co-operative 

SS** £u d " N * 3084 and (3) the Coir Special 
umcer. The petition is opposed by alj the res¬ 
pondents. They have questioned even the right 
of the petitioner to maintain a petition like this. 
They contend that the impugned order was 
passed by Government properly and validly 

“ d j* ls no } ,°P en to attack on any of the 
pounds urged by the petitioner. 

x. The present petition has been filed on 
that the petitioner has already been 
appointed as the paid and full-time Secretary 
of the 2nd respondent society and that in that 
capacity he is holding a civil post under the 
1st respondent S ate. The records produced at 
the hearing of this petition show that both 
these assumptions are wrong. The bye-laws of 

Ex !? n i d IT rC a P0n f ent Society ar e contained in 

men? nf Yh d c C 19 ° f Ex - D ' 1 the '™nage- 

^e memKo 6 S ° f J * s ,_ vested in a committee 
the members of which have to be elected at a 

general meeting of the share-holders The provi¬ 
sion for such election is made i n clause 20 ( 1 ) 
Clause 20 (2) provides for th/appointment of 

a paid and fulj-time Secretary f or the Society 
It is also stated therein that the Secretary will 

n °Thn e a .. membe . r of the Managing Committee. 
Thus it is clear that th e position of the 

?he Cr sS&v S TTni y th f t o£ £ pald employee of 
the Society. Under clause 23 (a) the power to 

appoint all such paid employees of the Society 

is vested m the President. The petitioner has 

no case that the President has appointed him 

ft. the , pa |. d Secretary of the Society. O n the 

other hand, resolution No. 13 passed by the 

Managing Committee on H-f -1951 and the 


order issued by the Coir Special Officer ap¬ 
proving the recommendation contained in that 
resolution are relied on by the petitioner in 
support of his contention that he has become 
the Secretary of the Society. The said resolu¬ 
tion is recorded at page 10 of the Society’s 
Minutes book which has been marked as 
Ex. D-2. That resolution recorded the opinion 
of the Committee that the petitioner may be 
appointed as th e Secretary of the Society and 
that the necessary approval of Government and 
the Coir Special Officer for such an appoint¬ 
ment may be sought for. 

Such an approval was deemed necessary in 
view of the directions contained in th e Gov¬ 
ernment order C1-1721/50/DD dated 28-6-195Q 
by which certain proposals for the organisa¬ 
tion of Coir Co-operative Societies had been 
sanctioned by Government. In that order it 
was stated that these Societies were to appoint 
their Secretaries in consultation with the Coir 
Special Officer. Exhibit D-3 is copy of that order. 
The Coir Special Officer to whom the resolu¬ 
tion passed by the Managing Committee nomi¬ 
nating the petitioner as the Secretary of the 
Society was communicated, approved such 
nomination and sent a communication to that 
effect to the President of the Society on 4-4- 
1951. Copy of that communication was sent to 
the petitioner also for information and neces¬ 
sary action. That copy has been produced by 
the petitioner and it has been marked as Ext 
P-1. In that communication it was stated by 
the Coir Special Officer that the Society’s resolu¬ 
tion to appoint the petitioner as the Secretary 
of the Society was approved and accordingly 
the President was directed to appoint the peti¬ 
tioner as the Secretary on a pay of Rs. 80/- 
per mensem on his furnishing security f<v- 
Rs. 2000/-. 

It is clear from this communnication also 
that the appointment had to be made by the 
President of the Society. The petitioners’ com¬ 
plaint is that even though he was ready *o 
furnish the required security, the President* and 
the Managing Committee were unwilling to 
accept such security and to implement the 
direction to appoint him as the. Secretary of the 
Society. Whether the refusal on the part of 

• * r j Sldent to make the appointment was 
justified or not. the fact remains that the peti- 
tioner was not appointed as the Secretary of 
the Society. 

(3) At a meeting of the Managing Committee 
held on 11-4-1951 resolutions Nos. 28 and 2i> 
relating to the appointment of a Secretary to 
the Society were passed. These resolutions’ are 
recorded at pages 16 and 17 of Ext D-2. By 
resolution No. 28 the Committee recorded its. 
opiruon that the petitioner by his dishonourable 
conduct had proved himself unfit to be appoint¬ 
ed as the Secretary and that therefore resolu¬ 
tion No. 13 passed at the meeting held on 14- 
1-1951 nominating him to that plac e must be • 

• It was also 

resolved to intimate the Government and the- 
Coir Special Officer that the Society was not 
in a position to implement that resolution Bv 
the next resolution (resolution No. 29) it was 
resolved to appoint Sri N. R. Paramu Pillai £ 
the Secretaiy of the Society in anticipation of 

iSthon^f 1 ?V G *£ emmen t‘ The President waI 

2h Svd. " ecessary sleps for 
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The petitioner appears to have filed several 
petitions to Government complaining about the 
steps taken by the Managing Committee on the 
basis of these two resolutions. As a result of such 
petitions the Coir Special Officer called together 
a meeting^ of the share-holders of th e Society 
on 24-5-1951 to consider the question of appoint¬ 
ing a paid secretary to the Society. He him¬ 
self presided over that meeting. The proceed¬ 
ings of that meeting are recorded at pages 22 
and 23 of Ext D-2. What was done at that 
meeting was to ascertain whether the share¬ 
holder were in favour of the appointment of 
the petitioner or of Sri N. R. Paramu Pillai. as 
the Secretary of the Society. It is seen that 
the members present at the meeting voted by 
a large majority in favour of the present peti¬ 
tioner. Accordingly the meeting passed a reso¬ 
lution rejecting the resolutions passed by the 
Managing Committee on 11-4-1951 cancelling 
the nomination of the petitioner for the secre¬ 
taryship and appointing Sri N. R. Paramu Pillai 
to that place. 

The petitioner maintains that by virtue of 
the resolutions passed by the Managing Com¬ 
mittee of the Society on 24-5-1951 he must be 
deemed to have been appointed as the Secre¬ 
tary of the Society. Here again it has to be 
pointed out that even if the meeting held on 
24-5-1951 is taken to hav e been a validly held 
meeting the resolution passed at that meeting 
has gone only to the extent of cancelling the 
Managing Committee’s resolution to appoint Sri 
N. R. Paramu Pillai as the Secretary of the 
Society. But that does not mean that the peti¬ 
tioner has in effect been appointed as the Secre¬ 
tary of the Society. No such order of appoint¬ 
ment has been served on him and as such he 
could not assume charge as the Secretary of 
the Society. The matter did not pass the stage 
of nominating an individual for appointment 
as the Secretary of the Society. 

The best that can be said in favour of the 
petitioner is that the majority of the share¬ 
holders present at the meeting held on 24-5- 
1951 had expressed their view in favour of the 
petitioner’s appointment as Secretary. Even 
then it could only mean that he could 
mately hope that his aspiration to become tn 
Secretary of the Society was likely *° ~ e ™- 
filled, but it cannot be said that he had ncf U , 
any right as if he had actually been appomted 
as the Secretary of the Society. Since he 

not acquired any such rights a ?, % S ' th : * 
of the Society, it cannot be said that the im 

pugned order (which has. b f e " s S uch 

P-?) has in any wav interfered -ucn 

rights By that order the petitioner cannot be 
said to have been removed or directed to be 
from the secretaryship of the society. 
In this view of the matter the Question 'whether 
be was holding a civil post under the State 

d °rf may aSs?be pointed out'in’ this connection 
that the y p!5of the Secretary of a Operative 
Society like the second respondent, does not 
in any sense come under the category of a 
•civil post under the State’ as contemplated by 
Arts non to 311 of the Constitution. The Secre¬ 
tary of the Society has nothing to do with the 
.affairs of the State and is not apDOinted hy 
the State or by any authority prescribed in that 
behalf. The remuneration for his services is 
also not paid oft of the State Funds. The 
Secretary of the Society is essentially an em- 
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ployee of the Society. His appointment to that 
post is to be made by the authority prescribed 
by the bye-laws of the Society and he has to 
be paid by th e Society itself. The removal 
from office of such an employee of the Society 
is not controlled by the procedure contemplat¬ 
ed by Art. 311 of the Constitution. In the pre¬ 
sent instance the petitioner not having oeen 
appointed as the Secretary of the 2nd respon¬ 
dent Society, cannot b e said to have been re¬ 
moved from that office and hence there was 
also no occasion or necessity to call upon him 
to show cause against such a removal. 

(4) It has next to be considered whether 
Government had no jurisdiction to pass Ext P-2 
order and whether the order is void for that 
reason. The circumstances under which the 
order was passed by Government have an im¬ 
portant bearing on this question. By the com¬ 
munication Ext P-1 dated 4-4-1951 sent to the 
President of the 2nd respondent Society, the 
Coir Special Officer had intimated his approval 
of the Managing Committee’s proposal record¬ 
ed in the resolution passed on 14-4-1951 to ap¬ 
point the petitioner as the Secretary of the 
Society. But this apRroval was subsequently 
revoked by the Coir Special Officer himself in 
the Official Memorandum No. C-2-237/51/CCD 
dated 30-4-1951 issued by him to th e Inspector 
of Co-operative Societies at Quilon. Ext. D-4 
is the official memorandum. Copy of it was 
sent to the president of the 2nd respondent 
Society also. By this official memorandum the 
Inspector of Co-operative Societies was directed 
to arrange for holding a meeting of the share¬ 
holders of the Society at 3 p.m. on 19-5-1951 
“to consider the question of appointment of a 
paid Secretary to the Society in the light of 
the several complaints received on the sub¬ 
ject.” 

It was also directed that notice of the meeting 
should be given to all the members of the So¬ 
ciety. Intimation was also given that the meet¬ 
ing will be presided over by the Coir Special Offi¬ 
cer himself. Notices for the meeting to be held on 
iQ R-Sl were accordingly issued by the Fresi- 
dent of th” Sodety on 6-5-1951. Ext. D-5 is 
one such printed notice. In the meanwhile the 
Coir Special Officer sent another order C-2- 
237/51/ CCD dated 5-5-1951 to the President 
of the Society, intimating him that to suit the 
convenience of th e Special Officer the meeting 
of the share-holders of the Society should be 
arranged to be held on 24-5-1951 instead of on 

10 - 5 - 1951 . Ext. D-6 is this order. Fresh no¬ 
tices were accordingly issued bythe Presi<lent 
intimating the shareholders that a Genera 1 

Body meeting will be held at . 3 P/ 1 ' f-L 24 
1951. Ext. D-7 is on e such printed notice. 

In Ext. D-6 order the Coir Special Officer has 
directed the President that the members 
the Society enlisted after 11-4-1951 # need not be 
invited for the General Body meeting Proposed 
to be held on 24-5-1951. At the meet mg held 
on 24-5-1951 at which the Coir Special Officer 
presided, he directed that all those who ha 
become members of the Society subseq ent ^o 

11 - 4-1951 should Co out of the hall wnere 

meeting was held. Accordingly a large nuj 

ber of members present at the meeUng walke 
out of the meeting and the meettna: w»j con 
ducted with the remaining 82 members, it was 

dated 11-4-1951 to appoint Sn N. R. Raran 
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PiJJai as the Secretary of the Society. 76 of 
the share-holders present at the meeting record¬ 
ed their votes in favour of the present peti¬ 
tioner’s appointment as Secretary. These facts 
are evident from the proceedings recorded at 
pages 22 and 23 of Ext. D-2. 

(5) Prior to the aforesaid meeting the peti¬ 
tioner had sent up a petition to th e Chief Minis¬ 
ter on 2-5-1951 praying that the Coir Special 
Officer may be ordered to direct the President 
of the Society to put him in charge a s the 
Secretary of the Society after accepting the secu¬ 
rity of Rs. 2000/- as contemplated in the direc¬ 
tion contained in Ext. P-1 order of th e Coir 
Special Officer. Ext.D-8 is this petition. It was 
rejected as per Ext. P-3 order dated 22-5-1951. 
By this order the petitioner was informed that 
his petition Ex. D-8 had been rejected and the 
Coir Special Officer's action in arranging for 
holding a General Body meeting of the Society 
on 24-5-1951 for considering the question of ap¬ 
pointing a paid Secretary to the Society was 
ratified by Government. Subsequent to the 
General Body meeting held o n 24-5-1951 the 
petitioner sent another representation dated 31 - 
5-1951 to the Chief Minister contending that 
the General Body meeting held on 24-5-1951 was 
proper and valid and praying that th e resolu¬ 
tions passed at that meeting may be implement¬ 
ed by permitting him to take charge as the 
Secretary of the Society. 

In the meanwhile th e President of the Society 
had sent Ex. D-10 petition to the Chief Minister 
questioning the validity of th e General Body 
meeting held on 24-5-1951 and also of the re¬ 
solutions passed at that meeting and seeking 
a revision and cancellation of these resolutions. 
The Government directed the Registrar of Co¬ 
operative Societies to enquire into the allega- 
toins contained in these tWo petitions and to 

*]!? re P?£- was after a due considera¬ 
tion of the petitions in the light of the Regis¬ 
trars report that Ext. P-2 order was passed 
by Govemmimt. By this order it was held that 
the present Committee of the Society is not a 
legally constituted Committee and that there- 
fore the st e p S taken by the Committee in res- 

th * appointment of the Secretary were 

W3s , *l so direc ted that a General 
?,° d f Meeting of the Society should be held to 
elect a proper Managing Committee so that the 
l r Zt en L 0t SUCh ' f legally constituted Com- 
Sodlty aPP 3 Paid Secretar >' to the 

° n b eha lf of the petitioner 

5-1951 th waf a ne v r a Hd B m dy t- meeting held on 24 ‘ 

a valid meeting and that the vali- 

£ nuLSfn^ r ° Ce vf r- gS of that meetin G cannot 
D e questioned by Government. As already 

ported out the General Body meeting wa? 

held as per th e order of the Coir Special Serial 

I>-6 order feurfby Mm he 

had expressly directed that th e members of the 

Society enlisted after 11-4-1951 need no bl 

invited to that meeting. It is akn ow r . 

the proceedings of the meeting that sich mem 

bers were not allowed to participate In th^t 

rnee rng and that they were asked to go ou 

a Lm^T eting - Th f Petitioner himself has 
admitted in paragraph 2 of the affidavit filed 
by him on 24-7-I951 in answer to the affidavit 

?h Cd iP f S* the respondents 1 and 3. that 
th e allegation that more than 50 per cent, of 
the members who had assembled at the meet¬ 
ing held on 24-5-1951 walked out of the meeting 


and did not take part in it is correct. This 
fact by itself is sufficient to show that the 
General Body meeting held on 24-5-1951 was 
not a proper and valid meeting. 

It was certainly wrong on the part of the 
Coir Special Officer to refuse the members en¬ 
listed after 11-4-1951 to participate in that 
meeting. There was no valid reason to make 
any discrimination as between members en¬ 
listed prior to 11-4-1951 and those enlisted sub¬ 
sequent to that date. All those who were mem¬ 
bers of the Society on 24-5-1951 were entitled 
to take part in the General Body meeting held 
on that day and only those who were disquali¬ 
fied on account of any of th e grounds specified 
in the bye-laws of the Society could be denied 
the right to participate in that meeting. It 
was not on any such grounds that the members 
enlisted after 11-4-1951 were denied the right 
to participate in the meeting. Hence it cannot 
be said that the meeting held on 24-5-51 was a 
proper and legally constituted meeting of the 
share-holders of the Society. The Coir Special 
Officer was responsible for holding such an 
invalid meeting. 

The President of the Society had drawn the 
attention of Government to the invalidity of 
the proceedings passed at such a meeting held 
at the instance of the Coir Special Officer and 
presided over by himself. Under S. 65 of the 
Co-operative Societies Act, Government have 
been given the power to examine the legality 
and propriety of such proceedings and to annul 
such proceedings, in the exercise of the revi- 
sional jurisdiction vested in Government. Ex. 
P-2 order was passed by Government in the 
exercise of such revisional jurisdiction and 
hence it cannot b e said that the order is in¬ 
valid or ‘ultra vires’ of the powers of Govern¬ 
ment. 

(7) The position taken up by th e petitioner 
that he i s entitled to be appointed as the paid 
Secretary of the Society on the strength of the 
resolutions passed by the General Body meet¬ 
ing held on 24-5-1951 is also untenable. In the 
first place, there was no resolution to appoint 
rum as the paid Secretary of the Society. All 
that was done at that meeting was to record 
the views of the majority of th e members pre¬ 
sent at that meeting in favour of th e petitioner’s 
nomination to the Secretaryship. But it has to 
b e remembered that th e Secretary is not to be 
so elected by the share-holders. H e is only a 
paid employee of Society and as per the pro- 
visions contained in Cl. 23 of the bye-laws of 
the Society, all such employees of the Society 
are to be appointed by the President of the 
Managing Committee. 


oo long as th e bye-laws stand unaltered a 
power expressly conferred by such bye-laws 
on th e President of the Managing Committee 
cannot be withdrawn and exercised by the 
General Body. No doubt the General Body is the 
ultimate authority competent to decide all mat¬ 
ters relating to the affairs of the Society But 
this does not mean that the General Body can 

P f°? Si0nS , in tbe ^e-laws and can 
act in derogation of such provisions. These 
bye-laws are binding on the General Body jS 
a® th ®y a re baling on the Managing Committee 
otber Officers of th e Society. Since these 

sk}»»kss 
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freedom of action within their own respective to the Society a s per the provisions contained 
spheres as circumscribed by the bye-laws and in the bye-laws and that this power has to be 
one cannot encroach upon or usurp the functions exercised after the Managing Committee has 
of the other. Since the Managing Committee been properly elected by the General Body 
is elected by the General Body, th e Committee meeting convened for that purpose 
will be answerable to the General Body for all (8) It has a i rea dv been found that Fv P 9 

the" C?ommiUee anTus- U %'UsVnctio^™" °‘ t’^aSle^IWoUowa £“»i" ,h« Trd« 
the Committee and usurp its functions. is not liable to be quashed. The petition can have 

This I. the position »n respect of every m- no legitimate grievance about this order which 
corpqrated body whose activities are regulated ^ as no t j n any way taken away or interfered 
by the procedure prescribed by its own bye- with any of his rights. His grievance is only 
laws. So far as this matter is concerned the imaginary and it is based on the baseless as- 
general principles governing a Co-operative sumption that he had already acquired a right 
Society registered under the Co-operative So- to ^ appointed as the Secretary of the 2nd 
cieties Act and a Company registered under the respondent Society. The Court cannot grant 
Companies Act are the same. The bye-laws him any relief to protect a right which is non- 
of a Co-operative Society correspond to the existent. He cannot impose himself on the 
Articles of Association of a Company and the Society against the will of the authority com- 
Managing Committee of a Co-operative Society pe tent to entertain him as an employee of the 
corresponds to the Board of Directors of a Society. 

Company. In the case of both the share-hol- j n v j ew 0 f the reasons already stated, this 
ders constitute the General Body. In ‘SHAW Court cannot and will not issue a writ against 
& SONS (SALFORD) LTD. v. SHAW AND th(? respondents directing them to permit the 
SHAW, (1935) 2 K B 113 at p. 134, the law gov- petitioner to take charge as the Secretary of 
eming the respective powers of the Directors t he 2nd respondent Co-operative Society and 
and share-holders of a Company is explained t o continue to function in that capacity. This 


Committee °‘ t-SSabST It VoIlowT th^Ttha? the order’ 

lh '“ tee and usurp its functions. is not liable to be quashed. The petition can have 

This *s the position in respect of every in- no legitimate grievance about this order which 


bv Greer L. J., in the following words: 

* . « __lU_ nlilr . 


petition is undoubtedly the result of a thorough 


“A company is an entity distinct alike from misconception by the petitioner of the rights 
its share-holders and its Directors. Some of and remedies available to him in the matter 
its powers may, according to its articles, be of the fulfilment of his aspiration to become 
exercised by directors, certain other powers ^ Secretary of the 2nd respondent Society, 
may be reserved for the share-holders in The petition' is clearly unsustainable and it is 
general meeting. If powers of management .accordingly dismissed with costs—one set to 
are vested in the directors, they and they 2nd respondent Society and another set to 

alone can exercise these powers. The only respondents 1 and 3. Advocates fee is fixcci 
way in which the General Body of the share- at 100 /-. Petition dismisspfl 


holders can control the exercise of the powers y r b. Petition dismissed. 

vested by the articles in the directors is by _ 

altering their articles, or, if opportunity arises r t• nqq 

under the articles, by refusing to re-elect the A. I. R-1952 Travancore-Cochin 26 

directors of whose actions they disapprove. KOSHI J. 

They cannot themselves usurp the powers Kochukutty Amma and 

which by the articles are vested in the direc- Lekshmi Amma K° c ™ man y pillai K umara 
tors any more than the directors can usurp another, Peti r >. 
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the powers vested by the articles in the gene- Pillai and othersCounterpetitioners, 
ral body of the share-holders.” Criminal R. P. No. 284 of 1950. D/- 28 9 Si. 

These principles are to govern the working of Crimina i p. C. (1898). Ss. 101. 119. 245 - 
Co-operative Societies also. Tested in the light Initiation 0 f proceedings under S. 103, iTavan 

of these principles, it is clear that th e General core Crimina i p. c. on complaints — Corn- 

Body of the 2nd respondent Co-operative Society .inants and ot hers witnesses not appearing on 
is not entitled to interfere in the appointment P evcraI hearings _ Magistrate should proceed 

of the Secretary of the Society in view of the under g 115 _ xr. Cr. P. C. and terminate pro- 

express power conferred on‘the ^ eslde "‘ ° ceedings and discharge the persons proceeded 

the Managing Committee £ jnake 1® pp t 01 w against — He cannot acquit them under Sec- 

ment The petitioner cannot therefore tak Tr Cr P C _ (Travancore Cnminal 

his* 1 stand on ‘he resolutions passed by the <”n *44 Tr. C . P. C i ^ ^ 343 

General LlV (Pa ” ? 


and contend that‘he has been validly nomi¬ 
nated to the secretaryship of the_ Society and 


T. K. Narayana Pillai, for Petitioners; T. S. 


Fs a accordingly 'Sled to be appointed to that Krlshnamoorthy Iyer, for Counter-Petitioners. 

Snnot S al» be said that any such rights have AIRW27Cal 343: (28 Cri LJ 479) (Pr ^ * 

been taken away by the Government Order Ev order : The revision petition is by he 


Govt, have only pointed out that the Presi 


twelve persons. A case was registered 


of a legally Sd Managing Commit- M. CT 13 of 

tee has the power of appointing a paid Secretary 6 
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1950 on the file of the Taluk First Class Magis¬ 
trate, Sherthali, and the present revision is 
against an order terminating the proceeding. 
Technically the Magistrate’s order, the opera¬ 
tive portion of which is quoted below, is not 
correct. The learned Magistrate said: 

“This is a summons case and as such I order 
the counter-petitioners being acquitted under 
S. 244, Criminal P. C. and proceedings against 
them are discharged.” 

The ground on which the abov e order hap¬ 
pened to be passed is that the complainants or 
the other witnesses for the State were not ap¬ 
pearing in Court for the several hearings to 
which the case stood posted. Section 115 of 
the Travancore Criminal Procedure Code is 
the section to which th e learned Magistrate 
ought to have resorted to under the circum¬ 
stances and not S. 244. Except for pointing out 
this error I do not think any interference is 
called for in the case. 

(2) The decision in ‘ASRAFALI SAIGAL v. 
,NASU SARKAR’, AIR 1927 Cal 343, i s sufficient 
authority for the view that in circumstances 
similar to those narrated in the order the Court 
can under S. 115, (S. 119 of the Indian Code), 
terminate the proceeding and discharge the per¬ 
sons proceeded against. Th e State to whom 
notice was issued of this revision is of the view 
that there is no scop e for any apprehension that 
a breach of peace is imminent on account of 
the conduct of the counter-petitioners. That 
would seem to have been the attitude the State 
took in the Court below as well. The revision 
is hence dismissed but the disposal of the case 
by the Court below will be taken to be one 
under S. 115. Travancore Criminal P. C. The 
mention of S. 244, evidently due to careless- 
ness or ignorance, ha s not caused any failure 
or justice. 

(3) Order accordingly. 

Older accordingly 
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KOSHI AND GOVINDA PILLAI JJ. 

v - Dam ° d “ i " 

A. S. No. 414 of 1950. D/- 19-6-1951 

™rf a) m m,la n 0n Act <1908 >. Art. 182. Cls. (2) 
(3 ’ ~ ® e ® r *f one but in several distinct 
parts against Judgment-debtors — Appeal bv 
Jhe judgment-debtors only Inspect 
of their distinct parts of the decree - Execu- 

le?pect a o l f S th^r n n a H Pea f U ^ Judgment-debtors in 

ss^'iTir^ Art - 16 ® ) - <Tra - 

tkm either as to the chSrarteroTthe appeal 

nS ^ 6 l 0 n J y by some in aspect of their 

°/ # P e decre 1 e ' still the time for execu- 
tion of those parts of the decree which was 
not the subject-matter of the appeal would 
run from the date of the appellate order 
even though the judgment-debtors affected 
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by the execution were not parties to the 
appeal nor was the .appeal one in which the 
whole decree was imperilled. AIR 1932 
PC 165. Foil.; AIR 1941 Nag 19, Relied on. 

(Paras 3, 10) 

Under S. 48, Civil P. C. the date of the 
appellate decree is the starting point, to 
hold otherwise would be to hold that the 
starting point for limitation under S. 48 
v/ili not be the same as under Cl. 2 or Cl 3 
of Art. 182, Limitation Act. A worse 

ZuTht 0U of. position cannot p# *s * 

3 ftSX p U c! la S. i0 4 n 8 N.V rt - 182 N - 35 and 

9- ivU P C (19 °8). S. 48 — No previous 

application — Section does not apply _ (Tra 

vancore Civil p. C., S. 41). pp y <m * 

The application of S. 48 is not attracted 

° V ca f® where there has been no previous 
application. Chitaley's Civil P C r ith 
Edn.. p. 620. cited. ’ SpJJ* 

Anno: C. P. C., S. 48 N. 2. • ( 

T. K. Narayana Pillai, for Appellant. 

Cases referred to: 

REFERENCES: courtwar/ Chronological / paras 
C32) AIR 1932 PC 1 65: (60 Cal « (TCI 

S3 &K *» » 4 l ?:£ 

liillfP J 

( 35) AIR 1935 Lah 949- m* Tn!i r? l) 6 - 7 
C03). 26 Mad 91 (FB) ° d Ca$ 208) 12 

<‘38 «S ,w “ 

i» K eSta 

on the file of the Quiion DisSiS cwrt ?Lf f 110 ?- 
lant before this Court is the The appel- 

The question for decision ee ^ iecJ ' e ^ holder 

limitation. The trial Courted aDpeaI ^ 0D e of 
passed on 5-7-1107 set asld^2« dwroe which was 
alienations made at efferent u£2 StU* different 
?‘ve kornavans of a marum£kk ft 1htL by . tW0 succes - 
it allowed the plaintiffs fK< yam tarW[ ‘d and 
recover poSLion JUnior membei *. to 

behalf of the tarwad propertics on 

rate possession of th* Z 3 ** 1 alienee was in sepa- 
him S decree ° r item5 ^enated to 

schedule and the decree allowed the'plamtiff 1 
recover a one-half share 7Z, 1 ^ '° 
with the mesne profits due in SSct o?n» t f 8 t thei ' 
The only person to ? f U,at share - 

decree passed in the P suit a dS2L?*^ nst 1116 

alienee of some other items Hie 5 - 101 

filed as A. s. No. 222 of no8 b^i2 P M?^!? lch wns 
High Court was confined to E 
interested in and the nlatotifi! p F opertiRS he was 
respondents to it. Thel^5\,fc 0ae wer ! made 

e appeal was successful and 
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the High Court passed its decision on 26-10-1116 
upholding the validity of the alienation in favour 
of Defendant 5. The present appellant had in 
the meanwhile obtained an assignment of the 
plaintiff’s rights in the decree and on 10-1-1122, 
well within six years of the High Court’s decision 
in A. S. 222 of 1108, but more than 14 years after 
the trial Court’s decree, hied execution petition 
out ot which this appeal has arisen. This was 
the first and so far, the only application tiled in 
the case to execute the decree passed in favour 
of the plaintiffs. Defendant 10 opposed it as lime- 
barred and the learned District Judge upheld the 
objection. Hence this appeal. 

(2> The period of limitation within whicn an 
execution application has to be filed is prescribed 
by Article 166 of Schedule 1 of the Travancore 
Limitation Act (corresponding to Article 182, 
Indian Limitation Act) and Section 41 of the 
Code of Civil Procedure, Travancore (Section 48 
of the Indian Code) fixes an outside period after 
which execution of a decree, though not barred by 
the Limitation Act, may not be granted. Article 
166 prorides a period of six vears or three years 
according as the decree is registered or not from 
tho different starting points mentioned in Clauses 
1 to 7 of Column 3 thereof. The present decree 
comes under the category of registered decrees and 
hence an application filed within six jears of tne 
starting point will be well within time A reference 
to the various clauses in column 3 would show that 
Cls. 3 to 7 have no application or relevance to tne 
present case. So far we are on agreed grounds and 
the controversy in the case rs whether C . <l> o. 
Cl. (2) applies. The words used in CL (1) so far 
material are ‘date of the decree...... and the re- 

wordB in. CL «> 
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older High Courts in India controversy started soon 
after the Article itself was enacted. For our pre- 


..w.v .iwvv v**wvw.u. A'\ji uux pre¬ 
sent purpose it is unnecessary to go into the slurp 
conflict of judicial opinion on the point as now 
the conflict has been set at rest by a pronounce¬ 
ment of the Privy Council in ‘NAGENDRA NATH 
v. SURESK CHANDRA’, AIR 1932 P C 165 to the 
effect that there is no warrant for reading into the 
words “where there has been an appeal” any quali¬ 
fication either as to the character of the appeal 
or as to the parties to it. Their Lordships said 
the words mean just what they say. Even before 
the Judicial Committee gave the above decision 
the preponderance of judicial opinion among the 
Indian High Courts was in favour of giving these 
words their plain grammatical meaning. 

(4) The case In ‘NAGENDRA NATH v. SURESH 
CHANDRA', AIR 1932 PC 165 arose under the 
following circumstances: A, receiver appointed 
in a suit for partition among the members of a 
Hindu family in Bengal raised a loan from some 
of the co-sharers themselves and executed a mort¬ 
gage with respect to it. After the allotment of the 
shares to the several co-sharers was effected and 
the receiver discharged, two co-sharers, Madan 
Mohan and his son instituted a suit to enforce 
the mortgage and in it Madan Mohan claimed that 
the shares of two other co-sharers (appellants be¬ 
fore the Board) has been assigned to him. His 
claim was upheld bv the Subordinate Judge who 
tried the suit and the preliminary mortgage decree 
passed was on that basis. An appeal was preferred 
against the preliminary decree and the parties 
effected a compromise whereby the alleged assign¬ 
ment of the shares of the two co-sharers.was; dis¬ 
regarded and the preliminary decree the High 
Court passed in the appeal in supersession of the 


levant words in CL O the Subordinate Judge recognised 

been an appeal) the dateof the final c e innellants before the Board as mortgagee-cre- 


vears had expired or had not expired ac¬ 
cordin'’ as computation fell to be made, as the 
appellant urged, from the date of the decree of the 
High Court or. as the respondent urged, from the 
date of the'original decree. 

(3) It. admits of no doubt that the decree under 
execution is one passed severally against the \ar.- 
ons alienees. It was not contended to be otherwise 
either here or to the Court below. It is euutoly 
clear that the scope of the appeal in A. S. No. 222 
of 1108 was limited to the validity of the alienation 
made in favour of defendant 5. Defendant 10 or 
any other defendant sought to be affected by the 
present execution was not a party to the appeal 
either as appellant or respondent On uicse 
trrounds it was contended on behalf of th e 101 
defendant-respondent (hereinafter referred 
S?espondent) that the applica^T Ol 

1 c^e"where^the r v^o^decree is "imperiled in 

mmmm 

trial Court consisted of as many as ■ ■ 

0f , tl r ght JS Xel^ptaS^SSSaUc^SlS 

to the suit and its constitution should be taken 
into account in deciding whether CL 2 applies to a 
given case or Cl. 1 should govern it. Among the 


UI1C 1/UAJVU V*.* ‘..V —--—- — 

the appellants before the Board as rnortgagee-ere- 
ditors. In that preliminary decree fLe ^ h , r " 
were ranged into two groups, one of de ? r ^-holders 
consisting of six sets of co-sharers Mid the other 
of Judgment-debtors consisting of eight sets of co- 
sharers. The decree would seem also to have defin¬ 
ed the rights and liabilities of each of these sets 
as to the amounts each set was entitled to receive 

° r ( 5 ) a ?todan Pay ‘Mohan again tried to re- 

Av'^SeatSTlt in P- 

c^Slng^Pass th7 final decree. While passing 
?hftoal decree the Subordinate Judge again nega¬ 
tived his claim and he preferred what he caUed 
oiTomval to the High Court against the decision 

thelppeal ^vas co^reTirregi.lar nor was^proper 

court-fee paid on it. The appeal onto_ ra.sedMje 

srs sftssv iBkfl 

the appeal were the other decree-holders and not 
the judgment-debtors. 

(6) The execution petition S^ine rise ^ ^ 

SVtMoK ft 

twl U °Th”Shotoimte Judgl^ 

SSS SSSWS: itotee rounds upon 
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which the High Court's decision was sought to be 
supported grounds Nos. 2 and 3 are relevant here 
and those grounds as set out in their Lordships' 
Judgment read: 

"(2) that an appeal in order to save limitation 
under Cl. 2 of the Art. (182) must be one to which 
the persons affected, i.e., in the present case the 
judgment-debtors were parties; and 
(3) that it must also be one in which the whole 
decree was imperilled.” 

In giving their decision on the above contentions 
their Lordships said as follows: 

"The second and third contentions have been the 
subject of much difference of opinion in India. 
In 'MASHIATUNNISSA v. RANI’, 13 All 1. three 
of the Judges in the Pull Court’took one view 
and two the other. In 'GOPAL CHUNDER v! 
GOSAIN DAS'. 25 Cal 594 a Calcutta Full Bench 
followed the Allahabad minority, though drawing 
a distinction between cases of joint and of seve¬ 
ral decrees. Subsequently further differences of 
opinion manifested themselves even in the Cal¬ 
cutta Court; See ‘CHRISTIANA BENSHOWN v 
BENARASI PROSAD', AIR 1914 Cal 583 (upon 
which the Judgment of the High Court in the 
present case was based); and 'SATISH CHAN¬ 
DRA v. GIRISH CHANDRA', 47 Cal 813 and 'AB- 
DDD ALm v. ABDUL HAFEZ', AIR 1927 Cal 89 
in both of which cases the opposite view seems 
to have prevailed. In the Courts of Madras Bom¬ 
bay and Patna the view which was taken by the 
minority in the Allahabad case, and which favours 
the present appellants, has ultimately prevailed. 
'Dieir Lordships think that nothing would be 

b £w diSC VS il l 8 these varying authorities in 
think that the question must be 
decided upon the plain words of the article- 
where there has been an appeal', time is to run 
from the date of the decree of the appellate 
Court. There is, in their Lordships' opinion no 
warrant for reading into the words quoted any 
qualification either as to the character of the 

K the parties it: the words mean 
what they say. The fixation of periods of 
limitation must always be to some extent arbitrary 
and may frequently result in hardship. But in' 
suc h provisions equitable considera- 
and the strict grammati- 
meaning of the words is, their Lordships 

tofible n.t thS 6 g ? We - 11 15 at *ut “ in- 
tfonaiih 50 lon & 83 ^ere is any ques- 

uon sub Judice between any of the Darrin the** 

affected shall not be compiled to pSe thelo 
often homy path of execution wwKthefl nal 
SVif* 4 them, may lead to no advSiS 

prejudiced* 1 ^ Judgment-debt^ 

may ^deed obtain the boon of 
delay, which is so dear to debtors and if he is 
vWuously inclined there is noVhiAg to prevent 
Paying what he owes into Court But whe- 

as sss 

8 1922 toe ^l r ^ , ,f inst IroSl 

ThPv orP fK H of , the a PPeUate Court's decree 
Alley are therefore In agreement unnn 

gAMWSS 

We thought it proper to state in detail the facts 
the case froTthe pr^nt'on^S 
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on page 166 and summarised above show that 
though the suit was upon a single mortgage the 
decree had assigned different portions of the mort¬ 
gage money to different sets of decree-holders and 
that it had also made clear what the liability oi 
each set of judgment-debtors was. None of the 
judgment-debtors was a party to the appeal pre¬ 
ferred by Madan Mohan; in fact the appeal was 
only between the rival claimants for a specific por¬ 
tion of the decree debt. Nor was any portion of 
the final decree sought to be imperilled in the 
appeal. Still their Lordships decided the question 
of limitation in favour of the decree-holders and 
said that the relevant words in the clause must 
be interpreted in their plain and true grammatical 
sense without seeking to add any words or epithets 
to them or to qualify them in any other manner. 
The decision most relied upon lor the respondent 
'MASHIAT-UN-NISSA v. RANI', 13 All 1 was dis¬ 
approved by their Lordships, it is the minority 
view of Brodhurst and Mahmood JJ. in that case 
that found favour with their Lordships and it was 
not disputed that that minority view was agains 1, 
the respondent. 

<V That the case cannot be distinguished in the 
maimer the respondent's learned Counsel attempted 
to do will also be clear from a decision of the 
£ a 8Pur High Court reported in 'PANDURANG 
KhSHO v. KUNWARLAL’. AIR 1941 Nag 19. There 
the suit was for rendition of accounts by two 1am- 
bardars regarding village profits for a certain year. 
The suit resulted in a decree against one defen¬ 
dant for a specific amount and against the other 
for another amount. The period of the liability 
of each of them was different. One of the defen- 
dants appealed against the decree passed against 
him impleading the plaintiff alone as respondent 

h , aP ^ a l^ Par M y successful “d it subsequent- 
whather tlle execution application filed 

^rithi£ Hmf* yearS . OI t the appellate decree was 
within time as against the non-appealing defen- 

dant. The present argument that the decree really 

° f tW0 decrees though in form it was only 

ThfaS^ ? ere but the contention wa* 
repelled. The arguments raised before us on behalf 

were raised in that case and the 
decisions cited were also more or less the same 
It is therefore interesting to notice how the learned 
Judge (Ntyogi J.) dealt with them. On page "’O of 
said ^Port the leamed Jud ge after stating the f acts 

The main argument submitted on behalf of the 
appellant is that the decree under coSeratSn 
passed in Civil Suit No. 135/31 conSSTtwo 

iiiipss 

;~? epe ”'. “‘hmitation for execution of the decree 

the^ato S of P ^ dl i rane . COUld not *** com Pi'ted from 
the pr ,^l e A J’P ellat e Court’s decree but from 
da ^ /he first Court’s decree. Reliance Is 
place d on’MASmATDNNISSA v. RANI' lTjll l 
and 'CHRISTIANA BENSHOWN v S^NWARr 
PROSAD', 19 Cal WN 287 at p. 289 in supp^f 

m the mentioned K 

majority opinion was certainly in favour of the 

rr l 0 n t 2 * tlsput forward here but the mino¬ 
rity dissented from it. In '19 cal WN or 7 - „ oZr't 

of the Calcutta High Court mo™ toe Ltt 
view in the Allahabad Full Bench ca^e * em^l°^ ty 
ed the principle that In deSng ^to 
of limitation in such cases it shonw hi, qUest * on 
ther the original decrS^S S on, 
an incorporation of several .w., on e decree or 
the appeal against It ^%^ ether 

or not But the ta'ft 
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not commend itself to the Judges of the Calcutta 
High Court in a Full Bench case ‘reported in 
GOPAL CHANDER v. GOSAIN*, 25 Cai 594. In 
ABDUL ALIM v. ABDUL HAFEZ*, 53 Cal 901, 
13 All r was again dissented from and ‘25 Cal 
594' was approved. In the High Courts of Mad¬ 
ras, Bombay and Patna abo the majority opinion 
m 13 All 1 was not approved. The authority of 
the Allahabad Full Bench case which was already 
weakened by the repeated dissents expressed by 
the other High Courts in India has now been 
altogether extinguished by the view taken bv 
their Lordships of the Privy Council in ‘NAGEN- 
DRA NATH v. SURESH’, 60 Cal 1: AIR 1932 
PC 165. In that case it was specifically argued 
tliat an appeal, in order to save limitation under 
Cl. (2) ot Art. 182, must be one to which the per¬ 
sons affected were parties and that it must also 
oe one in which the whole decree was imperilled. 
Their Lordships after observing that these con¬ 
tentions were the subject of much difference of 
opinion in India propounded their view as fol¬ 
lows.” 


GOVIND4N V. DAMODARAN(ffosJ!t J.) A j R 

' first question which has been sub- 

milued to us, I think the words of Cl. 2 in the 

hnm/H 5 Art ‘ 179 of the Limitation Act 
should be read as meaning what they say We 

are asked to read into the plain words "where 
there has been an appeal" some such words as 
'and all the parties to the suit arc parties to the 
appeal and the subject matter of the appeal in- 
eludes the whole subject-matter of the suit; I 
can see no good reason for doing so. It seems 
to me that the proper inference to be drawn 
from the fact that the Legislature has expressly 
limited the operation of Explanation I to Cl. 4 
of the article, is that the Legislature did not 
intend that the plain words of Cl. 1 should be 
read as subject to the qualification or modifica¬ 
tion which, it has been argued, should be imposed 
upon them. 


The learned Judge here quotes the second para¬ 
graph extracted above from the Privy Council deci¬ 
sion and then concluded the discussion as follow’s: 

"It is clear from the passage quoted above that 
their Lordships of the Privy Council have ex¬ 
pressly disapproved of the majority opinion in 
‘13 All F which was followed in ‘19 Cal WN 287* 
at p. 289. An attempt is made on behalf of the 
appellant to show that the interpretation put 
upon Art. 182 by their Lordships of the Pnvy 
Council could not have been intended to apply to 
the case such as the present where there 
are really two decrees incorporated into one. It 
was in this form that the contention 

was put forth belcre <heir Lordships and that, 
form had appealed to the learned Judges who 
decided the case reported in *19 Cal WN 287, at 
p. 289, but that was explicitly and unequivocally 
overruled by their Lordships of the Privy Council. 
On the construction put upon the Article under 
consideration by the Privy Council it is clear 
that whatever the nature of a decree, whether 
a decree proceeds upon a ground common to the 
defendants or not. and whether one defendant 
appeals from such decree in so far as it affects 
his own interests or whether all the defendants 
appeal from only a part of a decree, and whether 
the parties against whom execution is sought 
were parties to the appeal or not. the period of 
limitation under Art. 182 commences to run only 
from me date of the appellate decree. The appel¬ 
lant’s contention must therefore fail.* 


<8» It is in our opinion unnecessary to add any¬ 
thing further to show that the Privy Council deci- 
sioJf in ‘NAGENDRA NATH v. SURESH', AIR 
1932 PC 165 must govern this case. 

(9) Before leaving this* part of the case it will be 
instructive to refer to a Full Bench decision of the 
Madras High Court where the same clause of the 
Limitation Act came up for consideration. There 
the appeal related only to a portion of the decree 
and one of the questions referred to the Full Bench 
was whether, under Art. 179. Sch. II of the Limita¬ 
tion Act (now Art. 182 of Sch. P, when a portion 
of the decree has been appealed against, & a portion 
has not, the period of limitation for an apphca- 
tion to execute the portion not appealed 
runs from the date of 

or the date of the decree on appeal? The Full 
Bench unanimously held that the penod started 
onlv from the latter date. What Sir Amoid White, 
C. J. said on that occasion may with advantage be 
quoted here: 


A rule of law that in any case in which there 
has been an * appeal from a decree, limitation 
shall begin to run from the date of’ the decree 
on appeal, irrespective of whether the decree was 
appealed from in whole or in part, may not be 
altogether scientific: but it is simple, certain and 
intelligible and I think it Is the rule which the 
Legislature intended to lay down. The Calcutta 
cases on which the learned Judges who decided 
the case of ‘MUTHU v. CHELLAPPA’, ILR 12 Mad 
479 relied as laying down the sounder principle 
have not been followed in the recent Full Bench 
decision of the Calcutta High Court in ‘GOPAL 


CHUNDER MANNA v. GOSAIN DAS', 25 Cal 
594." 


No doubt the decree does not appear to have been 
passed severally against the defendants nor docs 
it appear that all the defendants were not parties 
to the appeal 

(10) To sum up, in the face of the Privy Council 
decision cited above and the meaning and import 
put upon it by the Nagpur High Court we cannot 
persuade ourselves to hold that the execution peti¬ 
tion in this case was barred under Art. 166 of Sch. I 
of the Travancore Limitation Act. 

(11) Of the remaining casts relied upon by the 
learned Counsel for the respondent the decision 
in ‘JACINTO v. FERNANDEZ*, AIR 1939 Bom 454 
relates to a case where there were two distinct 
decrees in the same suit passed on two different 
dates against different sets of properties of which 
one decree alone was appealed from. Sir John 
Beaumont C J. who gave the judgment in the case 
himself remarked that no question of limitation 
really arose in the case but only a question of 
practice in execution. The learned Chief Justice 
however further said the words "where there has 
been an appeal” in the last column of the article 
mean an appeal from the decree sought to be exe¬ 
cuted, and not an appeal from another decree, 
though made in the suit. 

(12) The three remaining cases cited by the res¬ 
pondent’s Counsel viz., in 

v. NISCHINTAPORE CO.'. 22 Cai WN192. UMRAO 
SINGH v HAFIZ MUHAMMAD AIR 
Q49 and 'PARAMESWARAN PILLAI v. J°fEPH 
1943 Trav LR 1004 deal with the question as to how 
far’ a prior execution application would keep • 
Sree alive regal'd being had to the proviso* o 
Fxplanation I to Article 182 (Art 166 -m^ncoreK 
This being the first execution petition Mejlntjf 
case Explanation 1 has no relevance at aU here. 
The Explanation relates to the “ The 

«mpla«d by CL 5 ol column 
learned Judge in the Court wow t0 

referred to the Explanation and relied upun 

base his conclusion that thc t ^ cc 1 ^e° of W ^easoning^ 
We were unable to follow the line of reaau 
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A passage in the judgment of Sir Arnold White, 
C. J. Quoted earlier shows that the learned Chief 
Justice used the limited scope the Legislature gave 
to the Explanation by making it appucabic to one 
clause alone as a pointer to show that the plain 
words of Cl. 2 should be read without any qualifica¬ 
tion. 

(23> Yet another matter to be mentioned before 
concluding is the learned Judge's reference in his 
order to S. 41 of the Civil P. C. That section as 
mentioned earlier only fixes an outside period after 
which execution of a decree, though not barred by 
the Limitation Act, may not be granted. It does 
not prescribe the period within which the applica¬ 
tion for execution is to be made. The application 
of that section is not attracted to the present case 
where there has been no previous application. In 
Travancore, the Civil F. C.. Act VIII of 1100 re¬ 
tained in the section the words "and granted" 
which occurred in the Code of 1032 <S. 230i tut 
deleted in the Code of 1008. The first part of the 
section reads: 

"Where an application to execute a decree not 
being a decree granting an injunction has'been 
made and granted, no subsequent application to 
execute the same decree shall be erupted upon 
any fresh application presented after the expira¬ 
tion of 12 years from". 

The section then proceeds to mention the startin'* 
points thereunder. We are unable therefore to 
appreciate how the learned Judge could have in- 
voked the aid of s. 41 to decide the present case. 

Ji-F’ Mu i la ’ s commentaries to the Civil p. C. 
( 11 th Edition-1941) the following passage occurs in 
the commentary to section 48: 

“Under £3. 230 of the Code of 1882 . the twelve 
>ears limitation imposed by that section applipd 
only if one at least of the previous applications 
was granted’ by the Court but not otherwise. 
Under the present section it matters not whe¬ 
ther the previous applications have been granted 
or refused or withdrawn. All that the section 
now provides is that where an application to 
execute a decree ‘has been made* no order for 
the execution of the same decree shall be made 
upon any fresh application presented after the 
expiration of twelve years from the date specified 
in the section.” 

In the 5th (1950) Edition of Chitaley at page 620 
Lf : 7 hL l SeC,i0a does not come 

<5*tfcXT3V a pnor app,ica "°'' 

would seem to be apposite here- P ? 

"Section 48. C.P.C. deals with the maximum limit 
of time provided for execution and does not 
presenbe the period within which each applica¬ 
tion for execution is to be made An onnHoofirt^ 
for execution of a decree will not neceSnfy be 
in time because filed within 12 years. If. win be 
out of tune unless It is made within 3 years from 

o^Art ua d ltaltet e ?° a® f lD the third coIlimn 

lmSi c “Z a u i d rr A „ rt “ MSto 1 !: 

s i>y“rt i£, fh r s d 

operate as a further test." ’ G ' wlU 

JudBe therefore approached the ques¬ 
tion the wrong way round when he proceeded first 
to decide whether the application is in time ac 
cording to S. 41. Article 166 is not at Si Serred 
to except when referring to Explanation 1 . 

(15) With reference to S 48 also question 

St r toMimitaMri de 1v 1 CaSeS ¥ to wha,;qthe starting 
point for limitation thereunder is where an an- 
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peal is preferred only with respect to a part of the 
decree or where one of the defendants severally 
made liable for a distinct portion of the subject- 
matter of the suit alone prefers an appeal. The 
first starting point prescribed by S. 43 is the date 
oi the decree sought tc be executed. Though in 
view of what we have stated in the preceding 
paragraph tie qucsUcn does not strictly arise in 
this cate we think it worthwhile to advert to it 
as well. Tile only reported decision we were able 
to come across where Im'h S. 43 (then S. 230> and 
Cl. 2 of Col. 3 of Art. 132 (then Art. 179) had to be 
apoiicd to a case or the interpretation of both 
provisions came up for consideration together is the 
Fuli Bench decision of the Madras' Hidi Court in 
'KRISTINAMACHANDAR v. .MANGAMMAL', 26 
Mhd 91. referred to earlier. in that case the 
second question referred to the Full Bench ran 
thus: 

"In the case of a decree for the payment of money 
or the delivery ol property, whether under S. 230 
<ai of the Code the period of limitation for an 
application to execute a portion of the decree 
which has not been appealed against runs from 
the date of the original decree or the date of the 
decree on appeal." 

lne answer given by the Full Bench was the same 
as that given to question 1 viz., that the date of 
tne appellate decree was the starting point 
(16> On his second question Sir'Arnold White 
C. J.. said: ’ 

"The question of construction which is raised by 
the second question which has been referred to 
us seems to me to be more open to doubt. In my 
opinion, however, when a portion of a decree is 
appealed from, and a portion is not appealed 
from, the Appellate Court in adjudicating on the 
appeal affirms that portion of the decree to which 
no exception has been taken, and though the 
decree does not in terms affirm that portion it 
must be read and construed as so doing." 

vtew w®* concurred in by the other two 
learned Judges constituting the Full Bench Ben¬ 
son and Bhashyani Ayyangar, JJ. No doubt as 
mentioned earlier it might be said that that was 
not a case of the present type, that is, where a 
decree has been passed severally against various 
defendants. Decisions there are which hold that 
in the present type of cases the first Court’s decree 
furnishes the starting point for the execution of 
the portion of the decree which has not been ap¬ 
pealed against. Those cases are found collected 
^ I1 n C l e t r ^ trnote (j) 011 p - 204 of Mulla’s Civil P. C. 
i 9 \\E d ft n i J under foot " not « (18) on p. 629 of Chita- 
L ey it ( ic 5 , 0 Vo1, 1 nnci unc * er foot-note (24) on 
1165 II of u. N. Mitra’s Law of Limita¬ 

tion and Prescription (1950 Edn.). The two last 
• mentioned commentaries say that the cases men¬ 
tioned under these foot-notes can no longer be 
considered to be good law after the Privy Council 
decision in ‘NAGENDRA NATH v. SURESH’, AIR 
1932 PC 165. We venture to observe that that 
view is correct. To hold otherwise would be to 
hold that in cases similar to the present the start¬ 
ing point for limitation under S. 48 will not be the 
same as under Cl. 2 or Cl. 3 of Ait. 182, Limitation 
Act. A worse anomalous position cannot perhaps 
be thought of. No question of the twelve years' rule 
of limitation however arose in two of the cases 
mentioned in the foot-notes viz. 'MASHTATUN- 
NISSA v. RANI’, 13 All 1 and ‘GANGA KUAR v 
KESAR KUAR', 1 All LJ 409. but ft aSe to 
the two other cases noted ‘KALYANCHAND v 
^92^ JOYCHAND', AIR 1923 Bom 4TO and 
AMIR ALI v. HARISH CHANDRA', AIR 1926 Cal 
664. 
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(17) We would, in the result, allow this appeal 
with costs, set aside the decision of the lower Court 
and send' the execution case back to that Court 
for disposal of the other points raised before it. 
Costs in that Court should abide the result. Order 
accordingly 

r.G.d. Order accordingly. 
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GOVINDA PILLAI J. 

C. Philiph, Petitioner v. Travancore-Cochin 
State and others, Counter-Petitioners. 

O. P. No. 6/1951, D/- 3-3-52. 

Municipalities — Trivendrum City Municipal 
Act (IV (4) of 1116), S. 207 — Validity — Clos¬ 
ing of public road — Constitution of India, Art. 
19(1)(d). 

It cannot be contended that S. 207(1) (c) 
is ‘ultra vires’, for at the time this Act was 
passed, His Highness the Maharaja of Tra- 
vancore had sovereign powers to lay down 
restrictions regarding the use of public 
ways. The provisions in S. 207 are also 
not ‘ultra vires’ of the Constitution. The 
fundamental rights that had been guaran¬ 
teed by Art. 19(1) (d) of the Constitution 
was one to move freely throughout the ter¬ 
ritory of India. That does not mean the use 
of any particular road for that purpose. 
The right contemplated there has for its 
object the removal of all internal barriers 
in the country & to make India as a whole 
the abode of the citizens of India. Tins 
provision is thus complimentary to Art. b 
which provides a single citizenship under 
Art. 19(5). The restrictions can be imposed, 
provided they are reasonable. Any act pro¬ 
viding for such reasonable restrictions could 
not therefore be ‘ultra vires of the Consti¬ 
tution. The use of a public way can be re¬ 
gulated by the State and for that purpo.e 
reasonable restrictions can be imposed. Hea 
sonable restrictions may in:some cases 
amount to complete prohibitum or stop 

ThfWomen's College ffg j-JS 

tion opened in the JP^e the students 6 there, 

public. To h aC i°, had to be opened and for 
a college hostel had " ® Qf * the hostel (he 

the efficient and safe se the 

authorities found it necessary w ^ ^ 
pathway betweerie discreUon exer cised by 

5? VaS and it is not a matter that can be 
Jafled in question by the petitioner under 
Art 226 The petitioner also cannot file a 
A rtinn ’on behalf of the general public. He 
can only agitate his right when it is infnag- 

ed Fnrther when the final orders to close the 
hid been passed by the Government 
on 22-12-1949. so that the proceedings had 
been terminated even long before the Con¬ 
stitution of India came into force, the pro¬ 
visions of the Constitution could not be re¬ 
lied upon to attack an act which was done 
before'it came into force. The provision of 


the Constitution has no retrospective effect. 
Even if the sign boards containing the 
words ‘no thoroughfare’ had been put up 
only after 2G-1-1950, it was not very mate¬ 
rial for it was only in furtherence of a de¬ 
cision taken legitimately and within powers 
before the date of the commencement of 
the Constitution. AIR 1951 All 257 (FB), 
Rel. on. (Paras 6. 7, 8, 10) 

P. J. Simon, for Petitioner; Government 
Pleader, for the State; K. Ayyappan Pillai and 
R. Kesava Pillai, for Counter-Petitioners Nos. 

2 and 3 respectively. 

REFERENCES: Courtwar/Chronological/ Paras 
(’51) AIR 1951 All 257: (ILR (1951) 1 All 269 
FB) 8 

(1949) 2 All ER 755 9 

ORDER.: The petitioner is the owner of S. No. 
282. in Chengazhasseri Pakuthy in Trivandrum, and 
is residing in a building constructed in the said 
plot. This plot of ground lies to the north ct the 
premises of the Women's College in Trivandrum. 
There was a road running between the petitioner's 
compound and the Women's College premises, con¬ 
necting the public roads on the south and east of 
the college premises. According to him. this read 
was in existence for very nearly a hundred years 
and was carved out of S. Nos. 282, 279, 280.281, 2G8 
and 271 to 276 by their owners for the purpose of 
the better and more convenient enjoyment of their 
properties and affording them the right of way to 
public roads lving on the south and cast. The 
Government of Travancore, represented by the 
first counter-petitioner, had acquired the plots 
comprised in S. Nos. 270 & 276 excluding the por¬ 
tions occupied by the road on the south of the pre¬ 
mises of the Women's College. The acquisition 
was for the University of Travancore. represented 
by the third counter-petitioner, for locating ana: 
conducting a hostel for the students of the 
Women's College. 

On the requisition of the third counter-peti¬ 
tioner the State and City Municipal Corporation 
Trivandrum the 2nd counter-petitioner were taking 
steps to close the road between the plots of land 
which have been acquired and the premises of the 
Women’s College, and as a first step had put up 
boards containing the words "No thoroughfare^ 
at either end of the whole road extending ircm 
the southern to the eastern end. The porttaa 
the road which was carved cut of S. 271 to - 6 naa 
not been acquired by Government and coulu not 
be acquired as the property in it vested m the pub¬ 
lic as it was constituted into a street or high way 
over which the public had the right of passing and 
repassing. This road in question which was being 
■ scd freelv by the public for passing and 
repassing and for plying vehicles such m buUock 
carts ;ind motor cars had n °w been complet^ y 

blocked. The property in the jjjg. b i*“^ 1( J a £d 
respective owners of the neighbouring lana . 

£ nobody had a right to close it. Even assuming 
that the high way vested in [^ Governmen 
the Municipal Corporation either of them was 
a trustee for the public who had a unlimited ngn 
of use over the high way. They cmdd hemfoie 

have only control over this roadthe same 
public as might be necessary to '.nan 
and keep it in proper condition. 

(2) The contention of the “unter-petitionere a^ 

peared to be that, they were■ ac mg * Municipal 
conferred by the statute, that is, , -J ^ eTC 
Act. The petitioner contended ^ate^enn^ ^ 
were such provisions they were PJ ^ right 
Constitution of India and were 
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to the public to use the high way or street was a 
fundamental right which was guaranteed by »he 
Constitution of India, and it was not competent 
for the Legislature of the State to interfere with 
such right except for such regulatory requirements 
as might be necessary in the exercise of the police 
power of the State for security $ safety, convenience 
or health of the public. There could noi be any 
discrimination by the State or the Municipal 
Corporation in favour of the third counter-peti¬ 
tioner as against the right of the public over the 
high way. 


Even if the provision in the City Municipal Act 
was not repugnant to the Constitution of India, 
steps were not properly taken to close the road. 
If the corporation had decided to close the high 
way in question, they had acted in excess of their 
authority and had violated the trust reposed in 
them by the public. The corporation did not 
hear the objection of the public before they 
reached the decision. The decision was Therefore 
•ultra vires’ of the Municipal Council, and void, 
and of no effect. It was therefore prayed that 
action might be taken under Section 18 (2) of the 
High Court Act and that The proceedings taken by 
the coimter-peutioners for closing the road be 
quashed, that further steps for closing the road 
be prohibited, and i-h.it such further orders in 
the form of writs be passed securing the right of 
the petitioner and the public over the road in 
question in order to prevent any further infringe¬ 
ment of the rights of the petitioner and the public. 

(3) Along with the petition, a plan showing the 
lie of the road was also produced. Notice of this 
petition was given to the counter-petitioners who 
had all entered appearance. On behalf of the 
counter-petitioners, the Section Officer of the 
University Maintenance Section, Trivandrum, had 
filed a counter-affidavit. 


He stated that the way in question was a road 
poromboke covering an area of one acre and 77 
cents in S. No. 277 of the Chengazhacherry 
Pakuthy, that it lies between the Women’s College 
compound on the east and the Women’s College 
Hostel on the west, that the allegation that the 
road in question was carved out of survey numbers 
mentioned in the petition was not correct that 
in exercise of the powers conferred on the’Com¬ 
missioner of the Trivandrum Corporation by 
Section 207 (1) <c) of Act IV of 1116. he with the 
special sanction of the Council and of Government 
had permanently closed down the wayi in the 
eastern side of the Women’s Hostel and west of 
the Women’s College premises at the point where 
the premises of the hostel on the north touched 
H*™* beh J nd thp Women’s College premises 
that the boards containing the words ‘no thorough¬ 
fare had been put up at the two ends of the 
road to prevent the passage, that It was necessary 
to do so to prevent trespass, especially into the 
premises of fie Women’s College, Hostel, by 

Snff 016 sald road ' ** the c,osln s 

il Hi! VS&F* not Wft y inconvenience 
to the petitioner or to the public, that there was a 

road leading to the locality from the AltharaMukku 

s-srarsf be used , by ^ 

JEr“\.L the P r °l )erl y In the said road 
did not vest in Ihe public, ihat the petitioner and 

w<H PUb t Uc had 0Dly a right 10 fc he road for 
p ,!J rpo8 *® j° lon * “ remained a public 
way, that it ceased to be a public wav the 

S e uV^ beCai1 ^ ^accessible at both ends, that 
JlfjlSJ 11 had ceased to be a public way neither the 
public nor any members of the public could have 

25JJ55, access “y Pa 1 * of lfc without com- 

a pubUc wa y c ould be legally 
destroyed by the Commissioner by resorting to 


proper statutory means, that in respect of public 
ways neither the ‘Government nor the Municipal 
Council was a trustee for the public, that provi¬ 
sions of Section 207 of the Trivandrum City Muni¬ 
cipal Act IV of 1116 had been enacted in public 
interest and ore not repugnant to the Comaitulion 
of India, that no question of fundamental rights 
orose in this case, that steps taken by the Com¬ 
missioner of Corporation were proper and legal, that 
his act could not be called in question as he was 
not a party to these proceedings, that the provi- 
Mons ot Section 207 had been complied with before 
the read was closed, that this petition was incom¬ 
petent and that the petitioner was not entitled to 
any writ as prayed for. 

(4) The petitioner has filed a rejoinder in which 
it was contended that the pathway in question was 
a public way and not a poromboke, that it was 
carved out of the adjoining survey numbers in the 
ownership and possession of the adjoining owners 
who had dedicated the respective portions for use 
as public high way, that no records had been pro¬ 
duced to prove that any action was taken under 
Section 207 (c) of the City Municipal Act. that 
there had been no special sanction by the council 
or by the Government, that it was ‘ultra vires’ 
of the corporation, and of Government to sanction 
the closing of the high way even if there were 
records to show that sanction had been given that 
a public right could not be dest roved by any action 
taken by the Commissioner of Corporation, that 
the corporation or the Government had only the 
position of a trustee on behalf of the public in 
respect of the land used as a high way, that the 
same could not be assigned away for the purpose 
of an institution or an individual, that the provi¬ 
sion of Section 2U7 or the Citv Municipal Act 
wore ‘ultra vires’ of the Legislature in so far as 
the same infringed the fundamental rights 
guaranteed by the Constitution of India and that 
this was a fit case where the High Court was to 
interfere and issue the necessary writ. 

(5) The allegation that the road in question had 

been carved out of lands from registered holdings 
belonging to the owners of the adjoining survey 
numbers had not been made out by the petitioner. 
It was stated by the counter-petitioners that the 
road had been a portion of S. No. 277 of the 
Chengazhacherry Pakuthy. The Settlement 
Register of that pakuthy shows that S. No 277 
has an area of 1 acre and 77 cents, and that its 
tenure is road poromboke. If the portion of the 
road belonged to the adjoining owners and if the 
same had been dedicated for the use of the 
pubuc then certainly such owners would have 
claimed compensation for portions of this road 
also when the Government or the Corporation had 
acted in derogation of such grants. There is 
nothing to show that any such claim had been 
advanced by any of those owners. If there was a 
dedication, it must have been supported by re¬ 
cords, and no paper had been filed to prove this 
case. It, has, therefore to be taken that the por¬ 
tion of the road closed is a road poromboke and 
that it did not form portion of any adjoining 
registry holdings. * 


(6) Under Section 207 (1), (c) of Act IV of 1116 
the Commissioner of the Corporation may subject 
always to sanction as may be required under 
Chapter 4. tom, divert or with the special sanction 
of the council and the Government permanently 

or thereof. It cannot, 
be contended that this provision Is ‘ultra vires' for 
at the time this Act was passed, His Highness’ the 
Maharaja of Trayancore had sovereign powers to 
lay down restrictions regarding the use of public 
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ways. It could be void after the constitution 
was passed only if this provision was inconsistent 
with any of the provisions in the constitution. 
The petitioner was contending that there was no 
record to show that the special sanction of the 
council and of the Government of Travancore had 
been obtained to morale that the Commissioner 
acted within his powers. 

( 7 , sri M. N. Paran e^hwuian Pillai. the learned 
Government Pleader who appeared for the State 
had placed before me the papers relating *o the 
dosing of the road. The Commissioner of the 
Municipal Corporation had b\ letter R. O. C. 189 
I 4 14 3 C. I., dated 4-8-1949 communicated to the 
Government the views of the council that the 
latter had no objection to close the portion of the 
road in question provided the Government sanc¬ 
tioned such closing. The Government, by their 
proceedings I Dis. 2693 49 E H L., dated 22-12- 
* 1949 . had sanctioned the permanent closing of the 
road. I take it therefore, that the Commissioner 
before closing this public street had observed the 
formalities required of him, as provided for in 
the section. Under Section 3 (30> of Act IV of 
1116 a public street means any street, roaa. etc. 
over which the public have a light of way and it 
includes the road way and the foot way used b> the 
public. 

The final orders to close the road had been 
passed bv the Government on 22-12-1949. so that 
the proceeding had been terminated ewn ton* 
before the Constitution of India came into force. 
The provisions of the Constitution could not there¬ 
fore be relied upon to attack an act which was 
done before it come into force. It s unnecessary 
here to cite authorities for the position that the 
provision of the Constitution has no retrospective 
effect Whatever might bo the interpretation put 
on the nature of the fundamental rights claimed 
bv the petitioner he could ^t ^t^l the pres t 
n rocked in"' which terminated before 

the Commissioner proposed to t k er^^r ^ 
date of the commencement of the 
and that he had a. right tc 
dying on the provunom of jh Constitution. ^ 

f the sign boards contemn* 
horoughfare* had been put -V v "lV'urthrr- 

ible compensation to ■acquired for or 
my land or bmldings wh.ch jonea « n clause 
iffected by any such pi«P«» that had been 

(lb The fundamental right Constitutlon 

guaranteed by Art J- throughout the territory 
was one to.move freely th*w u?e of an y 

?f India. That The right con- 

particular road for Inat I'n? the removal of 
temp'.ated there has for its otojec^ ^ to maXc 

all internal barriers InVb ‘ pf (he cit i7ens of Ing*- 

India as a whole the «arrmiimonfftrv to Artie. 
This provision is thus comp - g u b-clause 

&WS2S- « £ 

Eposes, or prevent the state from nia- an* 
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imposing, reasonable restrictions on the exercise of 
any of the rights conferred bv the said Sub-clauses 
either in the interests of the general public or for 
the protection of the interests of any scheduled 
Tribes. The restrictions could therefore be im¬ 
posed. provided they are reasonable. Any act pro¬ 
viding for such reasonable restrictions could not 
therefore be ‘ultra vires’ of the Constitution. The 
ruling in ‘MOTI LAL v. GOVT. OF THE STATE 
OF UTTAR PRADESH’. AIR 1951 All 257. was re¬ 
lied on by both sides in respect of the position 
taken by them. At page 267 of the report. Malik. 
C.J., observes thus: 

"It is well-known that the right of the public in 
a highway is merely to pass and repass. Such 
right can be restricted at the time of the dedi¬ 
cation and whether the right is restricted or not 
is generally established by the nature of the 
user. The presumption generally is that the 
dedication is for the ordinary and reasonable 
user of the road as a highway." 

At page 268 of the report it is stated thus: 

"In India we have highways or roads that are 
maintained bv the State. There are roads wnich 
vest in Municipal Boards or District Boards, but 
it can be assumed that the law relating to high¬ 
ways, is more or less, the same as in England." 

There can be no doubt, that so long as the road 
exists as a highway, the general public will have 
the light to use it for all legitimate purposes with¬ 
out causing inconvenience or annoyance to others 
who are using it. His Lordship also points 
out (vide page 288 of the above report) 
that the right to use a highway is a 
right which a person possesses as a member of 
the public along with other members of the public, 
and* whatever personal rights he has of using 
it are merely as such a member. That being 
so. the right has always been held to be exer¬ 
cisable subject to such reasonable restrictions 
or regulations which, at times, might even amount 
to prohibition! as might be necessary to bo imposed 
in public interest. In all civilized countries this 
right has been subject to regulations from very 
early times. 

(9) At page 269 of the same report wherein the 
learned Chief Justice disposes of the argument 
that ••reasonable restriction" cannot mean a total 
stoppage, it is stated: 

••the words in Art. 19 ore not 'regulation' but arc 
•reasonable restriction', and I do not see whj if 
bv reason of the nature of the tr » de ° n f ' 

which might be against public morality or »t. 
for any other reason, it is deemed necessary in 

-E't SEW E32WES 

Irom „„ English IWJrt 'COMMON; 

r- by ss 

down that in no circumstances wiuld ^ exc^ 
ting of time and circumstances, an JJjyeis'and 

that in regard to some economic acti ^ mlght 

at some stage of scKr’al dev P 0 v j ew to 
be maintained that P r °Wbition ™ rtlcular and 
state monopoly was the « P (hat mter- 
reasonable manner of Ration . thus P ro- 
State 'trade, commerce and interco absolutP ^ y 
hibited and thus inoagpo^ r» hibitlon be 

free. Nor can one further aspect- u 
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ignored. It was argued by the appellants 
that prohibitory measures must be permissible, 
for otherwise lunatics, infants and bankrupts 
could without restraint embark on inter-state 
trade and diseased cattle or noxious unies could 
freely be taken across State frontiers.' Their 
Lordships must, therefore add what, but for this 
argument so strenuously urged, they wouid have 
thought it unnecessary to add. that regulation 
of trade may clearly take the form of denying 
certain activities to persons bv age or circum¬ 
stances unfit to perform them or excluding from 
passage across the frontier of a State creatures 
or things calculated to injure its citizens. Here, 
again a question of fact and degree is involved... 


(10) Thus, it is obvious that the use of a public 
way can be regulated by the State and for that 
purpose reasonable restrictions can be imposed. 
Reasonable restrictions may in some cases amount 
to complete prohibition or stoppage of the use. 
The Court has only to see whether that was in 
the interests of the general public. In this case, 
the State acquired certain lands adioinin? the 
Women's College at Trivandrum for the purpose of 
opening a hostel for the students there. The 
Women's College is a public institution opened in 
the interests of the general public. To accommo¬ 
date the students there, a college hostel had to 
be opened and for the efficient and safe use of 
the hostel the authorities found it necessary to 
close this pathway between the hostel and the 
college. TCiat is the discretion exercised by the 
State and it is not a matter that can be called 
in question by the petitioner. 

The petitioner also cannot file a petition on be- 
half of the general public. He can only agitate 

Ik*.? 11 when 11 15 infr inged. It would be seen 
that the act done by the authorities in this case 
was not -ultra vires' In any way. It was done in 
the interests of the general public alter going 
though the several formalities required by law 
which have provided (he necessary safeguards to 
the general public in the use of the public roads. 
There is therefore, no case made out for the peti- 

Z' *uf e l ore * think that case for inter- 
ference by this Court has not been made out. The 
petition is dismissed with costs, including Advo¬ 
cates fee Rs. 100/- one set. 

Petition dismissed. 


i 
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on difference of opinion between 

SANKARAN AND GOVINDA PILLAI JJ. 

Krishnan Damodharan and others Annuitant 
v n Narayanan K„m, r ,„ and 

A. S. No. 574 of 1122. D/- 17-10-1949. 
Family Settlement — Construction 
of “Anubhava udampadi” — Whether nninten 
ance deed or outright partition — Tests for con 

Where the question is whether the docu¬ 
ment named an "Anubhava Udampadi” is 

tpna° Ut 3nd ° Ut parlition or a mere main¬ 
tenance arrangement, the following rules of 

constructions are to be borne in mind. 

t J he t™ e Juristic nature of a transac- 
tion evidenced by a document is to be 
determined not by the name given in the 
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document, but by the intention of the par¬ 
ties as gathered from its various provi¬ 
sions. 


There are three features as indicative of 
an intention to divide. They are: (1) the 
absence of a provision for a common Kar- 
navan. (2) a per capita distribution of the 
assets and liabilities among the several dis¬ 
integrating units, and (3) the permanency 
of the arrangement. 

Where the terms are conflicting they 
have to be construed with reference to their 
comparative merits in order to ascertain 
the principal intention of the parties. Where 
the terms of a karar transfer in favour of 
the various thavazhies into which the 
family is divided substantive rights aris¬ 
ing out of ownership in property, viz.. 
rignls of possession, management and en¬ 
joyment. nolhing substantial remains to 
be preserved in common and the arrange¬ 
ment evidences an intention to effect an out 
and out division. Terms providing for re¬ 
tention of common ownership partake of 
the character of restraints against aliena¬ 
tion and do not extend, curtail or qualify 
the otherwise unrestricted rights and 
powers transferred to the various small in¬ 
dependent groups. 

When the terms of a document are cap¬ 
able of two constructions, it is relevant 
to look into how the parties understood 
those terms. 

If the provisions in the document clearly 
or by necessary implication indicate that 
the allotment of properties is made for all 
time to come without any liability to re¬ 
adjustment to suit the altered circumstances 
of the family in future, the document has 
to be accepted as a partition deed. The 
permanency of the arrangement is a deci¬ 
sive test in favour of the construction of 
the document as a partition deed. 

The value of the stamp paper used for 
the deed is no indication of the nature of 
the deed. 


Any restraint on the light of free dis¬ 
posal would be void for repugnancy if, but 
for it. there was a complete separation. 
Case Law Ref. 


iraras o, 1 U, 20 , 21 . 25 & 27) 
In the deed in question which was term¬ 
ed “anubava udampadi" the bulk of the 
properties dealt with did not form sub-tar- 
ward properties. The branches as such were 
to start to enjoy the properties allotted to 
each of them only after the life-time of the 
surviving acquirers. The immediate occa¬ 
sions to bring such an arrangement into 
being was the apprehended danger that 
the family might lose the entire property 
on account of the debts then existing. 
There was also a provision that the ar¬ 
rangement made under the deed was in 

w ‘ s , e a ". d .°. n no account t 0 be disturb¬ 
ed The division or distribution that was 
made was per stripes and not per capita. 
There was no provision for a common Kar- 

, A ” aVailable ^b-tanvaTd proper¬ 
ties and debts were dealt with under the 
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deed. Every valuable property had been 
transferred to respective branches: 

Held per Koshi and Sankaran JJ„ Pil¬ 
lai J. Contra— that the deed evidenced an 
outright partition and was not an arrange¬ 
ment for maintenance. 

(Paras 6. 15. 22. 27) 

T. R. Subramania Iyer, for Appellants: K. 
Parameswaran Pillai and M. Madhavan Nair, 

for Respondents. 

REFEREXCES: Courlwar/Chronological/ Paras. 
6 Coch LR 460 20 

16 Coch LR 202 20 

18 Coch LR 459 20 

19 Coch LR 54 * 20 

20 Coch LR 221 20 

25 Coch LR 674 • 20 

13 Trav LJ 432 5 

16 Trav LJ 139 5 

21 Trav LJ 652 5. 10 

22 Trav LJ 652 10 

22 Trav LJ 40 5. 10 

23 Trav LJ 1031 (FB) 5. 10 

26 Trav LJ 235 5. 10 

27 Trav LJ 404 5. 10 

28 Trav LJ 72 5. 10 

30 Trav LJ 433 10 

32 Trav LJ 709 5 

32 Trav LJ 739 10 

3 Trav LT 160 5. 10 

14 Trav LR 212 10 

19 Trav LR 198 10 

19 Trav LR 178 5 

Second Appeal No. 607 of 1121 (Trav) 24 
(1900) AC 260: (69 LT Ch 516) 27 

(1946) 1 Ch 8: (1945-2 All ER 520) 26 

GOVINDA PILLAI. J.: The plaintiffs 1. 2. 4 
to 8. 10 to 22. 24 and 25 are the appellants. The 
plaintiffs and defendants 1 to 10 were members 
of an Ezhava Tarawad consisting of two main 
branches. Plaintiffs and defendants 6 to 10 belong 
to one branch and defendants 1 to 5 to the other. 
The plaint properties were said to be sub-tarwad 
properties common to both the branches and the 
suit is for partition of these properties under the 
Ezhava Act on the per capita basis. The plaintiffs 
stated that in 1096. the properties of this sub-tarwad 
were allotted for maintenance under an Anub- 
hava Udampadv Ext. A. that the branch of defen¬ 
dants 1 to 5 was allotted one-half of the properties, 
that the other half went to the branch of the 
plaintiffs, that defendants 15 and 16 had obtained 
some of the plaint properties on mortgage from 
the branch of defendants 1 to 5. that since these 
mortgages were executed to discharge the debts 
mentioned in Exhibit A the plaintiffs admitted the 
same, that the plaintiffs’ branch had also executed 
a mortgage for Rs. 4.300/- to discharge a prior 
debt of the sub-tarwad. that the plaintiffs admit .ed 
these debts, and that they were entitled to get 
their share from the plaint properties. Defendants 
3 G to 13 and 16 filed written statements. The 3rd 
defendant while admitting the relationship between 
the oarties contended that Ext A was an outright 
partition that the subsequent conduct ot uie 
KK Z would show that Ext. A wj* eon- 
sidered an outright partition, that the plaintiffs 

were not entitled to c aim aI ^’ /^,h?£anch 
one-half of the properties allotted to tne branen 

of defendant?! S> 5* and that the plaintiff, ; were 
not entitled to any relief so far “ th . e J 

that came to his branch. The 6 * h fefendan 
member of the plaintiffs’ branch adopted the con 
tentions of the 3rd defendant and resisted the suit. 
Defendants 7 to 13 also supported defendants 6 
and 6. The 16th defendant stated that he got a 
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mortgage from the 3rd defendant over some of 
the plamt properties, and that the same was valid 
as it was executed by the 3rd defendant who had 
himself divided from the plaintiffs under Ext. 
A. The plaintiffs filed a replication stating that 
Ext. A was only a maintenance allotment, that 
subsequently the properties obtained by the plain¬ 
tiffs’ branch were again allotted among the mem¬ 
bers of that branch for maintenance under Ext. 
VII. and that the plaintiffs were entitled to the 
reliefs claimed in the plaint. 

(2) At first, one of the plaintiffs alone had filed 
the suit and on the objection of the defendants 
that such a suit for partition was not maintainable 
the remaining plaintiffs were also added, and the 
suit amended by paying court-fees on the market 
value of the share which all the plaintiffs claimed. 
The lower court held that the suit as amended 
was maintainable, that proper court-fee had been 
paid, that Ext. A was only an allotment for main¬ 
tenance and not an outright partition deed, that 
after the execution of Ext. A the two branches 
became divided by course of conduct and that, 
therefore, the plaintiffs were not entitled to any 
reliefs. The suit was. dismissed with costs. 

(3) The defendants 3 and 6 who contested the 
suit in the lower court had not entered appearance 
here. The 5th defendant (2nd respondent) and 
defendants 8 and 10 (respondents 5 and 7) alone 
appeared and opposed the appeal. Respondents 5 
and 7 filed objection to the findings regarding the 
nature of Ext. A and the maintainability of the 
suit. 

(4> The main question argued in this case re¬ 
lated to Ext. A. The plaintiffs stated that it was 
only an allotment for maintenance whereas the 
respondents contended that it evidenced an out¬ 
right partition. Ext. A was executed on 4-5-1096. 
There were 19 adult members then in both the 
branches of whom 17 took part in Ext. A. Two 
of the adult members Sankaran Raghavan (7th 
defendant) and Madhavan Ponnan (21st plaintiff) 
were then employed in foreign countries, and so 
they did not join in Ext. A. 

Clause ! of Ex. A dealt with the relationship 
between the parties and the reason why two of 
the adult members did not join in Ext. A. 

Clause 2 stated how the plaint properties were 
acquired. The existence of some mortgages over 
portions of the plaint properties was mentioned 
there and provision had been made for redeeming 
the same. 

In Clause 3, some decrees charged on the plaint 
properties on account of Devaswom dues ore men¬ 
tioned It was stated that in execution of one 
o f the decrees two items of properties had been 
sold and that the sale amount was to be depo^tei 
within 30 days from the date of sale. These 30 
davs had not expired when Ext. A re ^ ster ^- 
It was apprehended that if the properties are cn- 
ioved as was done before, the taxes and dues vvould 
accumulate resulting in loss of the properties to 
the Tarwad. To avoid the same the properties 
were intended to be allotted into shares for 
purposes of enjoyment according to them ri 0 nt. 

q-ff fl<4T?5 Is-T.RJ . 

In the 4th and 5th Clauses the ProPerties al'otted 
to each brancli were suited to have been mentionea 

in the A and B schedules attache#.^ th^ De^ 
also made for the payment of taa: and the Dev 
worn dues charged on the properties thereoy 

allotted. 
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The sixth Clause dealt with the modes to be 
adopted (o discharge the debts charged on the 
properties. 

The 7th Clause provided for the redemption of 
the mortgages already mentioned. 

The 8th Clause allowed any one of the branches 
to discharge the admitted debts mentioned already 
and for realising the excess paid by that branch. 

In the 9th Clause the renewal of Kanom deeds 
to be taken as regards Madam Vaga properties was 
provided for. It was stated that any one branch 
could advance the necessary funds for the same 
and realise the excess amount from the defaulting 
branch. After realisation of the same the right 
obtained under the renewals would be kept in 


common.' 




Clause 10 mentioned that there were no debts 
charged on the properties other than those men¬ 
tioned in Ext. A, that the plaint properties would 
not be liable for anything more than that specifi¬ 
cally admitted, that no further debts were to be 
incurred, that this arrangement for enjoyment was 
made with the intention of improving the proper¬ 
ties and that no provision had been made as re¬ 
gards the properties of the original tarwad. The 
executants 1 and 2 were allowed to be in posses- 
S» n °f the A schedule properties till their death. 
Similarly executants 7 and 8 were to enjoy the B 
schedule properties. 

After the death of these people, the others in 
each branch were to enjoy the same without alie¬ 
nating any of the properties. " tjirjfa 

%^rcT " The^e were the provisions in Clause 11. 

m^h?J aU f Se fi 12 , powers were E iven to any one 
member of the tarwad to question the acts of any 

?n h Fvt W A° d T? anyt i? ing contrary to the provisions 
* astlien s . tatcd that on no account 
A ° r the provisions in it were to be changed. 

that St' a* r H ead together - "OuM indicate 

lfttmonf wa ^ intended to be a maintenance al- 
lotment and not a partition deed. Because of the 
mention in Cl. 12 that no change in Ext. A or its 
provisions was to be made, it was argued for the 

respondents that the same indicated T^rmanSt 

arrangement, and so Ext A was a rv»rtiM«T a Ji!2r 
sknvs >I arJ U t ng h d ° CUmentS 0f this kind aU the Provd- 

saw ssvs,-* sr j? i 

'VELAYUDHAN v. LEKSHMI PILLAr ? 

160 and 'ATCHUTHAN v MATHFVam'' n,^X aV V 1 

ttErS&SiHH 

Judic^ 1 decisions, though thMegal princiSe^nun- 

that document which was stvled m q 'mL Under 


other branches was maintained intact in order to 
prevent them from being lost to the tarawad. Pro¬ 
vision was also made for averting revenue sales of 
the properties from negligence of the branches in 
possession. All alienations not expressely authoris¬ 
ed by the documents were declared invalid. Rules 
were also laid down for the maintenance of a com¬ 
mon Kalary and the performance of the ceremonies 
connected therewith by all the branches and also 
for conducting Thalikettu in the Tarawad. Their 
Lordships unanimously came to the conclusion that 
the document read as a whole constituted only a 
maintenance allotment and not a deed of partition. 

In KARTHIYANI PILLAI v. GOVINDAN’, 19 
Trav LR 178. one of the earliest decisions of * this 
Court in interpreting documents, it was stated that 
in documents allotting properties for maintenance 
it was usual to find a prohibition against alienation 
of tarawad properties. The absence of such a 
prohibition in the document dealt with there as 
well as the omission to use the word ftctyifarft 
were considered to be two indications to 
treat the document as a partition deed. Some 
of the general principles that were to guide a Court 
to interpret a document to know whether it evi¬ 
denced an outright partition or an allotment for 
maintenance are laid down in ‘13 Trav LJ 432* 21 
Trav LJ 652; 22 Trav LJ 40; 26 Trav U 235; 27 
Trav LJ 404; 28 Trav LJ 72; 32 Trav LJ 709 and 
16 Trav LT 139. 

In 21 Trav LJ 652’, though the learned Judges 
agreed to the decree to be passed in that case, 
they came to diametrically opposite conclusions as 
to the nature of the document interpreted there. 

S r mi ^ stlce p . K : Narayana Pillai held that the 
provisions in the document evidenced only an allot¬ 
ment for maintenance, whereas Mr. Justice K. Para- 
meswaran Pillai came to the conclusion that it evi- 
^f\ c ^ H a r pa . rt / t10 ^ deed - If it was possible to con- 

intPnri^ fi thL e y that the P arties to the document 
arrangement to last for ever, it has 
to be held that it evidenced a partition deed If the 

° rt ,°V hiS - “ has t0 be hJ ‘hat i “i 

^ for mauite nancc, though some 

thoS ^ the docunient are not against 

Hjfj* Z lind , ln “ outright partition deed, withl 

in Ext°^ er,a i0nS ' 1 511:111 examine the provisions' 

„rl°L In the .,5 ase of ft Partition deed, the parties 
are to give the market value of the property and 

0 the document on the necessary stamp 
PfP®^ Prescribed for such market value. Exhibit A 

SSt i? JriH S ° me 1 ValUable Properties inti* 

rutie % om fhfi 1 U , Sing a s i am P pa P er of half a 
rupee, riom this, it is evident that the 

deed r Ext ‘ A t° he an outright partition 

Udamradv «nH U TA ltseu .. ls calied an Anubhava 
uaampady and not a partition deed. The allot¬ 
ment is made for This expression 

T..*! 5 , throughout the document. Hie renewal 

du?? SMS* Madomv “f a properUes is to be taken 
duly in the names of both the branches If anv 

Js n to b s£?nS rh fnU ’ ted ln the sanie ' the other branch 
' p ”,, s Pf nd the necessary amount and take the re¬ 
newal deed in the name of that branch. The ex- 
cess amount paid by that branch was allowed to 
be realised from the defaulting branch. After reS 
Using the same, it was stated that the right obtaS 
ed under the renewal deed would remnin in !! 
mon. (Vide the expressions in CL 9l n m com ‘ 

Mi TOW, 

wh.ch were 


2S0 Travancore-Cochln Krishna* v. Narayanan (Sankara* J.) 


A. I. R. 


further alienation or encumbrance was definitely 
prohibited. 


In Clause 12. it was provided that if any one of 
the parties acted against the provisions mentioned 
in Ext. A. any one of the members of the tarawad 
was comoetent to question the same and to set 
right the mischief done. This provision gives any 
one member of the tarwad the right to protect all 
the properties of his branch as well as of the col¬ 
lateral branch. The provision that on no account 
Ext. A or the provisions in it were to be altered 
has to be considered with reference to the law' 
governing the parties then. No compulsory parti¬ 
tion was allowed in 1096. Thus, as long as Ext. A 
remained as an allotment for enjoyment, the par¬ 
ties were strictly to obey the terms mentioned 
therein. This does not. in my opinion, indicate 
that the allotment was intended to last for all time 
to come. The several provisions, read as a whole, 
would, in my opinion indicate that Ext. A was only 
an allotment for maintenance and not an outright 
partition deed. I would therefore confirm the find¬ 
ing of the learned Munsiff that Ext. A is only an 
allotment for maintenance. 

(7) The learned Munsiff then entered a finding 
that by the subsequent conduct the parties became 
divided. In this, his view was incorrect. Ext. A 
was on 4-5-1096. The present suit was filed on 
13-2-1108. i.e., within 12 years of Exf. A. It is open 
to the plaintiffs to ignore any document that came 
into existence subsequent to Ext. A, and to ask for 
the necessary relief provided the persons who took 
the document had also been made parties to the 
suit. 


The learned Munsiff thinks that within 12 months 
of Ext. A the plaintiffs' branch itself divided pro¬ 
perties under Ext. VII. Ext. VII is clearly an allot¬ 
ment for maintenance. In it are included the pro¬ 
perties obtained by the plaintiffs' branch under 
Ext. A as well as separate properties belonging to 
that branch. It is called an Anubhava Udampady. 
and all the provisions therein are only in accord¬ 
ance with a maintenance allotment. By no stretch 
of imagination could Ext. VII be called a partition 
deed. It was stated that one of the members of 
the plaintiffs' branch had executed a hypotheca¬ 
tion bond Ext. IV on 23-7-1104. In the iirst place 
it is within 12 years of the suit. What was hypo¬ 
thecated was the executant's interest in the hypo- 
theca. It is stated thus in Ext, V: 


tjfagpp 3Tep7J5Trr! I 

He had only a right to enjoy the property, and 
coming to the worst, it was only against that right 
that the hypothecatee could proceed. 

There is no other document in the_ plaintiffs’ 
branch. The branch of defendants 1 to 5 had treat¬ 
ed Ext. A as an outright partition deed and execu- 
ted. on 9-12-1102. Ext. XI partition deed. 
This was shortly after the Ezlwm Act 

sanctioning partition, was passed- 
was within 12 years of Ext. XI. ana tne 
plaintiffs could very well ignore Ext, XI and claim 
their share in Ext. A properties. There is however 

one document Ext. V dated 19-6-1 1Q 7. isth defen- 
executed bv the 3rd defendant to the 15th deien 

dant. The 3rd defendant, there st^ed that he got 

the property absolutely under Ext. XL that he was 

mortgaging 13 cocoanut trees for J^fth/n The 
purpose of the trade he was conducting them The 
nlaintiffs in paragraph 9 of the plaint, admitted 
ttes morteage They stated that the mortgage to 
the 15th defendant had been executed by the 3rd 
defendant to discharge the debt admittedI »nlExt_A. 
and that, therefore, they had no objection to admit 
the consideration for the mortgage. This was only 
a qualified admission made by the plainUus, ana 


this would not. in any way. show that they admit- 
led the partition deed of 1102 in the branch of 
defendants 1 to 5! Apart from this, there is no 
other document to show that by the subsequent 
conduct after Ext. A, the parties had attained a 
status of division. The finding of the learned 
Munsiff on this point is wrong and hence set aside. 

(8) Even if the finding of the lower Court that 
the two branches had attained a status of division 
is upheld it was wrong to dismiss the plaintiffs' suit, 
for the plaintiffs could be allowed their share in 
the sub-tarwad properties belonging to that branch. 
The decree passed, could not. however, be support¬ 
ed. But as I have already found that the parties 
had not attained a status of division, the decree 
of the lower Court has to be reversed and the case 
sent back for further enquiry and disposal. In the 
result, the decree of the ldwer Court is set aside. 
The case is sent back with the direction to restore 
the suit to file and to pass preliminary decree for 
partition, and to proceed with the case. The costs 
of this appeal will be paid by the respondents 2 . 8 
and 10. 


<9» SANKARAN. J.: Plaintiffs and Defendants 
1 to 10 are members of two branches in a common 
Tarawad. These parties are Ezhavas and are 
governed by the provisions of the Ezhava Act. 
Plaintiffs and defendants 6 to 10 are members of 
one branch and defendants 1 to 5 belong to the 
other branch. The plaint properties are stated to 
be properties belonging to the sub-tarwad of these 
two branches and it is on that basis that the plain¬ 
tiffs have sued for partition and recovery of their 
share in these properties. The contesting defen¬ 
dants maintain that the two branches have attain¬ 
ed a status of division by virtue of Exhibit A anu-. 
bhuva udampady ( ) of the year 

1096 and also bv the subsequent conduct of the par¬ 
ties. Plaintiffs on the other hand would contend 
that Exhibit A evidences only a maintenance allot¬ 
ment as between the two branches. 

The real question for decision in this case is 
whether under Ex. A there has been only a main¬ 
tenance allotment or there has been a complete 
severance of interest between the two branches In 
respect of the plaint properties. On a considera¬ 
tion of all the provisions contained in Ex. A. my 
learned brother Mr. Justice Govinda Pillai has come 
to the conclusion that Ex. A evidences only an allot¬ 
ment for maintenance. I regret that I am unable 
to agree to this conclusion. I shall state my rea¬ 
sons for differing from him in this rqspect while 
discussing the relevant provisions of Ext. A. 

Since the facts necessary for the purpose or uus 
case have already been stated in the judgment oi 
my learned brother. I do not propose to reiterate 
them. I shall content myself by referring to the 
important provisions of Ext. A and also to the 
other evidence adduced in the case in proot oi tne 
conduct of the parties. 

(10> Before proceeding to construe Exhibit A. I 
shall briefly refer to certain reported decisions or 
this Court which have laid down the general prn- 
ciples to be kept in view while construing docu¬ 
ments like Ext. A. Cases where similar documents 
executed by members of Marumakkathayam Tara- 
wads came up for construction are numerous ami 
those reported in T4 Trav LR 212 , 19 Tr av 

198': '3 Trav LT 160'; '21 Trav LJ 652’. '22 TravLJ 
40': '23 Trav LJ 1031 (FB); ‘26 Trav LJ 23a . 27 Trav 
LJ 404': '28 Trav LJ 72': '30 Trav LJ 433 and 32 
Trav LJ 739' are only some of them. 

Since tne documents construed n «i“e “S“ 
were of varying types contalning diffMentMts^oi 
provisions, a reference “detail to casra m 

not be of much help for determining the true pur 
port of Exhibit A in the present case. But cer 
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tain fundamental rules of guidance as laid down 
in the above mentioned rulings have to be kept in 
mind in construing a document like Exhibit A. 
These principles are: (1) the nomenclature of the 
document may not by itself afford a safe or deci¬ 
sive indication as to whether the arrangement 
under it is an outright partition or is only a main¬ 
tenance allotment; (2) for a proper construction 
of the document all the provisions in it must be 
read as a whole and the intention of the parties 
to the document has to be gathered primarily from 
the document itself; (3) where the expressions used 
in the document are definite and unambiguous and 
are such as would cleariy indicate the intention of 
the parties, the Court should not travel outside 
such expressions in construing the document; (4) 
due weight has to be given to the evidence as to 
how the parties to the document understood it and 
acted upon it; and (5) if the provisions in the docu¬ 
ment clearly or by necessary implication indicate 
that the allotment of properties is made for all time 
to come without any liability to readjustment to 
suit the altered circumstances of the family in 
future, the document has to be accepted as a parti¬ 
tion deed. This Court has been consistently up¬ 
holding the position that the permanency of the 
arrangement is a decisive test in favour of the 
construction of the document as a partition deed. 
Vide *22 Trav LJ 652’; ‘22 Trav LJ 40*; ‘26 Trav U 
235’; 27 Trav LJ 404* and *32 Trav LJ 739* 

(11) The nature of the arrangement made under 
Exhibit A may now be examined. Plaintiffs' claim 
for partition of Exhibit A properties can be sus¬ 
tained only if it is found that the properties 
are their Tarawad properties and that a main¬ 
tenance allotment alone was made under Exhibit A. 
Exhibit A shows that two items of properties have 
been dealt with under it. A half share of each of 
these items has been included in the A schedule in 
Ext. A and has been set apart to the branch of 
defendants 1 to 5. The other half share of each 
of the two items has been included in the B sche¬ 
dule of Exhibit A and has been set apart to the 
branch of the plaintiffs. The total extent of item 
1 is seen to be 2 acres and the extent of item 2 is 
seen to be only 40 cents. It is further clear from 
the nature of the acquisitions of these items as 
described in Cl. (2) of Ex. A that the second item 
alone could be treated as the Tarawad property 
belonging to the two branches in common. That 
item is stated to have been an acquisition in the 
name of deceased Narayanan Mathevan who was a 
* Karanavan of the two branches. Natu- 
raliy on his death this property devolved on the 
tarawad as a whole. 


Regarding item 1 it is stated that it was acquiree 
in the joint names of four female members whe 

™ embers to the Tarawad. It is 
ako stated that the acquisition was made with 
their separate funds. The acquirers were parties 
1, 7 and 8 of Exhibit A and deceased Adicha who 
was the sister of the first party to Exhibit A. Prom 
the genealogy given in Exhibit A it is clear that 
Adicha and the first party to Ext. A (same as the 
Mrst defendant in the case) belonged to the branch 
•r defendants 1 to 5 while parties 7 and 8 of Exhibit 
A belonged to the branch of the plaintiffs The 
sixth party to Exhibit A who was the eldest male 
member and who was 57 years of age on the date 
of Exhibit A was the common karnavan in the 
Tarawad. All the same it is admitted in Exhibit A 
itself that patta for item 1 was issued in the names 
of the four ladies who had acquired it in their 
names and that it had not become a common tara¬ 
wad property on the date of Exhibit A. 

.In clause (10) of Exhibit A it is expressly stated 
that the surviving three acquirers were making 


certain provisions regarding this property in the 
interests of themselves and also of their descen¬ 
dants. Thus there cannot be any basis for the con¬ 
tention that item 1 was a Tarawad property and 
that) a maintenance allotment in respect of this 
item was made under Exhibit A. In fact the acquir¬ 
ers of this item were making a settlement in res¬ 
pect of that property in favour of the members of 
their respective branches. It is not open to the 
members of these branches, who have acquired a 
right to this item by virtue of such a settlement 
to impeach the validity of the same. Even a the 
settlement is to be set' aside, the property has to 
revert to the acquirers or in their absence to their 
iegal representatives. Tne result of such reversion 
will be that each of the two branches claiming 
under two of the acquirers of the property would 
be getting one half share out of it. This will make 
no alteration in the allotment already made under 
Exhibit A. 

It is also significant to note that plaintiffs have 
not questioned the validity of the allotment made 
under Exhibit A. On the other hand they have 
accepted Exhibit A as it stands and have only 
claimed a partition of the properties as being Tara¬ 
wad properties dealt with under Ext*. A by way of 
maintenance arrangement. Since the basic claim 
in respect of item 1 as a Tarwaa property fails, the 
question of any maintenance allotment in respect 
of that item does not strictly arise for considera¬ 
tion. If no maintenance allotment could have 
been made in respect; of item 1 . it is not likely that 
there has been any such arrangement in respect 
of item 2 which has only a comparatively smaller 
extent of 40 cents and which was also taken into 
account in making the settlement in respect of 
item 1 . 


(12) Assuming that the acquirers of item 1 allow¬ 
ed that property also to be dealt with as a com¬ 
mon tarawad property under Ex. A it has to be 
seen whether the parties to the document intended 
the arrangement to be permanent or onlv provi¬ 
sional. The closing portion of Cl. (12) of Exhibit A 
is as follows: 


3RU5 fidv5 r£jfr--j.g 

In view of such a clear and unambiguous expres¬ 
sion that Exhibit A Udampady or any of the provi¬ 
sions of it should not be altered on anv account 
whatever, there can be no doubt that the parties 
intended the arrangement under Ext. A to last for 
ever. Thus the decisive test of permanency is un¬ 
mistakably satisfied by Ext. A. All the same it may 
be seen whether the other provisions in the docu¬ 
ment would support the case of maintenance allot¬ 
ment as put forward by the plaintiffs. 

It is seen from Exhibit A itself that on the date 
of the document there were 19 adult members in 
the two branches together. Fourteen of these mem¬ 
bers belonged to the plaintiffs’ branch and the 
other five members belonged to the first defendant’s 
branch. Besides these persons there were minor 
members also in the two branches. Calculated on 
the basis of the age of the parties as given in the 
plaint it is seen that there were 14 minor members 
in the plaintiffs' branch and one minor member 
in the first defendant's branch at the time of Exhi¬ 
bit A. The common Karnavan also belonged to the 
plaintiffs’ branch. If the arrangement under Ex¬ 
hibit A was really intended to provide for the main¬ 
tenance of the members in the respective branches 
one would naturally expect the allotment of pro^ 
perties to bear a reasonable proportion to the num- 

°/ the branches. Since the 
number of members in the plaintiffs’ branch was 
more than four times the number of membei/S 
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the first defendant’s branch, the properties allotted 
to the plaintiffs* branch should normally have been 
considerably larger in extent than the properties 
allotted to the first defendant’s branch. But as a 
matter of fact it is seen that the properties were 
equally shared by the two branches. 

It is also significant to note that the continuance 
of a common Karnavan was never contemplated by 
Ext. A. The equity of redemption of the pro¬ 
perties outstanding on mortgage could not yield any 
income available lor the maintenance of the mem¬ 
bers of the Tarwad until those properties were 
redeemed by the Tarwad. Hence it is not usual 
to allot specific shares out of such equity of redemp¬ 
tion also to tiie diiferent branches in an ordinary 
arrangement for maintenance. But Ext. A shows 
that even the equity of redemption of the pro¬ 
perties outstanding on mortgage was set apart to 
tiie two branches in equal shares. Exhibit A states 
that two of the adult members of the plaintiffs’ 
branch could not join in the execution of the 
Udampady because they were employed in a 
foreign country. No such explanation was neces¬ 
sary if only a maintenance allotment was being 
made under the document. The fact that the 
parties to Exhibit A thought it necessary to ex¬ 
plain the non-participation of two of the adult 
members of the Tarwad in the execution of Exhibit 
A indicates that the executants were conscious that 
they were making a permanent division of the 
properties. 

The circumstances that prompted them to effect 
such division are explained in clause (3» of Exhibit 
A. After enumerating certain court decrees and 
sales affecting Exhibit A properties it is stated that 
it was deemed necessary to divide the properties 
into two equal shares and to allot a share to each 
of the branches so that each branch may enjoy 
and deal with the properties included in that share 
without incurring any further debts or liabilities. 
In the several clauses in Exhibit A repeated refer¬ 
ence is made to a division of the properties as 
between the two branches. In clause (4) it is 
expressly stated that the properties have been 
divided by metes and bounds and items 1 and - 
in the A schedule have been allotted to the share 
of parties 1 to 5 and that items 1 and 2 of B sche¬ 
dule have been allotted to the share of parties / 
and 8 of Exhibit A. Even though it is not speci¬ 
fically stated that the diiferent sharers *oihd1 ob¬ 
tain separate pattas in respect of the prop-rtie^ 

allotted to them, it is expressly P r ° v '‘f c ?3r£fn 
<5> that each sharer should pay the tax due 
respect of his property separately. It is also stipu¬ 
lated that the properties outstanding on mortgage 
should be redeemed separately by the two branches 
fn payment of the proportionate mortgage amount 
due in respect of the respective shares. 

It is seen from Clauses (6>. (7). (10) and (11) 
that the special rights of parties 1. 2, 7 and 8 over 
the properties included in Exhibit A have be«n re¬ 
cognised by the other parties also. In the latter 
S' f clause (10. it is stated that the persons 
other than the acquirers of the properties have also 
been allowed to join in the execution of Exhibit 
* co that it may be In the future interests of them¬ 
selves and of the acquirers. Clause (ID shows that 
the descendants of the acquirers did not derive any 
present or immediate right over the properties in¬ 
cluded in Ext. A. That clause states that the 
properties included in the A schedule were to be 
enjoyed by parties 1 and 2 of Exhibit A during 
their lifetime anti only after their death the other 
memoers of their branch were entitled to enjoy 
those properties. Similarly the properties included 
in the B schedule were to be enjoyed by parties t 
and 8 during their lifetime and only thereafter 
the members of their branch could obtain posses- 
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sion of these properties. This provision is totallv 
inconsistent with plaintiffs’ case that the arrange¬ 
ment under Exhibit A was for the maintenance 
or the members of the two branches. Clause (10) 
makes a reservation to the effect that no provision 
is made under Exhibit A in respect of the ancestral 
properties belonging to the executants of the 
document. No such reservation was called for if Ex¬ 
hibit A was only intended to be a maintenance 
allotment. The anxiety to expressly reserve the right 
over the ancestral properties suggests that the 
parties were making a permanent division in 
respect of the properties dealt with under 
Exhibit A. 

The provision in clause (8) of Exhibit A lends 
considerable support to this inference. That clause 
provides that, in case any branch fails to discharge 
the debts set apart to the share of that branch, it 
will be open to the other branch to discharge such 
portion of the debts also and then to realise the 
amount of such debts from the members of the 
defaulting branch and also from the properties 
set apart to the share of that branch. If there 
was oniy a maintenance allotment under Exhibit 
A. the properties would have continued to be com¬ 
mon Tarwad properties and the items set apart 
to one branch could not be proceeded against and 
sold for realisation of any debt which that branch 
was obliged to pay. The right given to one branch 
to proceed against the properties set apart to the 
share of the other branch Ls a conclusive indication 
that the arrangement under Exhibit A was an out¬ 
right partition with no further common interest 
surviving in favour of both the branches in respect 
of the properties dealt with under the document. 

(13) As against all the above mentioned out¬ 
standing features of Exhibit A. which are decidedly 
in favour of the conclusion that a permanent parti¬ 
tion arrangement was made under the document, 
only circumstances that could be urged in support 
of the case that only a maintenance allotment was 
made under Exhibit A are the statement in the 
document itself that the division is effected for 
the seoarate enjoyment of the properties by the 
two branches, the provision that even if one branch 
is to redeem the entire property outstanding on 
mortgage the share of the other branch is liable 
to be surrendered to that branch on payment of 
the proportionate mortgage amount due from that 
branch. The provision that even if renewals are 
taken in respect of the Devaswom properties by one 
branch alone the right will enure to the benent 
of both the branches subject to the liability of the 
other branch to pay their share out of the amount 
paid to the Devaswom for obtaining the renewal, 
and the absolute prohibition regarding the alie¬ 
nation of the oroperties except for tne 

payment of the debts specified i " np t *J 1 e h .^ dt ^' P b ^th 
and the right conferred on the members of bo 
the branches to question all such unauthor red * U - 

S2K& s 

SSS.VKSS « r =«o ^ 

K’P jjat&SS on 
Exhibit A that an ahsoiute restrcunt the 

all kinds of alienation. Clause P xpress i y 

Incurring of any debt other than tnose 
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provided for in the document. Such an absolute 
restraint against alienation in general is opposed 
to public policy and is void. These provisions were 
inserted in the document evidently as a result of 
the anxious wish and vain hope of the executants 
of the document to prevent the dissipation of the 
assets set apart to the respective branches and to 
conserve such assets for the sole benefit of the 
members of these branches for ever. In spite of 
such provisions there is nothing to indicate that 
the parties to the document intended to disturb the 
allotments already made and make any readjust¬ 
ment on any future occasion. 

The idea of the parties that the properties allot¬ 
ted to the two branches should never be alienated 
by the members of the branches appear to have 
prompted them to describe the arrangement as an 
allotment for enjoyment ( ) and to call 

the document an Anubhave Udampady ( 

No greater significance can be attached 
to the nomenclature of the document, ft is also 
significant to note that there is no mention 
at all anywhere in the document that the allot¬ 
ment is for the maintenance of the members of 
the two branches. It cannot be the significant 
word ( ftAM* ) was unknown to these 
parties. This word appears to have 'been deli¬ 
berately and scrupulously avoided from Exhibit A, 
evidently because the arrangement was not meant 
to be a mere allotment for maintenance. 

(14) The next aspect to be considered is how the 
parties themselves understood the arrangement 
under Exhibit A. Since the plaintiffs have brought 
the present suit within twelve years from the date 
of Ext. A Udampady, it cannot be said that, if the 
allotment under the document was only a main¬ 
tenance allotment to start with, the two branches 
have attained a status of division by long course 
of conduct. The time for impeaching the docu¬ 
ments executed by the members of the respective 
branches, which would Indicate that they had 
attained a status of division, had not elapsed on 
the date of the suit. All the same the conduct 
or the parties would be strictly relevant and help- 
lul for ascertaining how the parties to Ext A 
understood the arrangement made under it. 

Vii dated 15-4-1097 is the earliest docu- 

Pvf iMT at « was br ? ught into existence after Ext. A. 

fhamomK executed exclusively by 

vear^r^tho branch Within one 

year from the date of Ext. A. This udampady was 

° f k 11 the Properties which he- 
longed to that branch exclusively, items 2 3 

and 4 of Ext vn are the properties wfifh this 

£ a t n VTT g 2n Xt ‘ A udam P ad y- Clause ( 2 ) of 
Ext. Vn refers to these properties as the properties 

^ apart to the share of the plaintiffs* branch 

under Ext. A. It is also significant to note that 

under Ext. VII these propStteTwere putona 

P* 1 * with the other properties over which the 

bond and it shows that the executant dealt with 
the Property as belonging to him absolutely 
EM VH udampady. it is also seen thatlome 
of the members of the plaintiffs 1 branch had Sd 

° U Ex t hlhi h f t? 6 1 Ue fh WWch they K* 6 under Ext. VIL 
Exhibit) H is the copy of the plaint in O S 

No. 803 of 1111 instituted for recovery of the pro^ 

ofalnsuch a lease deed, 
Plaintiffs in that case have stated in Ext. II that 
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the properties belonged to them absolutely. The 
conduct of the members of the plaintiffs* branch 
as evidenced by Exts. VII, IV and II clearly indi¬ 
cates that they understood and accepted the 
arrangement under Ext. A as an outright partition. 
Exts. XI and V show that the members of the 
branch of defendants 1 to 5 also understood Ext. A 
in the same light. 

Exhibit XI dated 9-12-1102 is a partition deed 
executed by the members of this branch in respect 
of the properties which were allotted under Ext. A. 
Ext. XI is styled as a partition deed and in view 
of the clear provisions in it, there is no scope for 
any doubt that it is an out and out partition deed. 
One of the sharers under Ext. XI executed Ext. V 
otti deed in respect of 13 cocoanut trees standing 
in the property which he got to his share under 
Ext. XI. He has described the property as belong¬ 
ing to him absolutely and exclusively and the con¬ 
sideration under the document is stated to have 
been received for the purpose of his own trade. 
Plaintiffs have not impeached this document. On 
the other hand, the validity of this document is 
admitted by them in paragraph (9) in the plaint. 
No doubt, they have stated that Ext. V was exe¬ 
cuted for discharging a common debt recognised 
in Ext. A and that therefore they are willing to 
contribute their share of Ext. V debt. There is no 
basis for these statements. Ext. V itself makes 
it clear that it was not executed for the discharge 
of any common Tarwad debt, but .that the debt 
under the document was incurred for the sole bene¬ 
fit of the executant himself. 

Plaintiffs* admission that Ext. V is valid virtu¬ 
ally amounts to an admission of the validity of 
Ext. XI partition deed executed by the members of 
the branch of defendants 1 to 5. The wife and 
children of deceased Narayanah Govindan who was 
a member of that branch have been impleaded in 
this case as defendants 11 to 14. Plaintiffs have 
not stated that these defendants have been im¬ 
pleaded as persons in possession of any portion of 
the plaint properties. It appears that these de¬ 
fendants have been impleaded as the heirs of de¬ 
ceased Narayanan Govindan in respect of the pro¬ 
perties which fell to his share under Ext. XI. 
If the properties continued to be common Tarwad 
properties, deceased Narayanan Govindan could not 
be said to have had any definite share in them and 
defendants 11 to 14 could not have been impleaded 
to represent any such separate share. It may also 
be mentioned in this connection that plaintiffs 
have not impeached Exts. VII, IV. XI and V and 
have not sought to get these documents set aside. 

(15) On a consideration of Ext. A Udampady In 
all the above mentioned aspects, I am clearly and 
definitely of the opinion that the arrangement 
under it was not intended to be a maintenance 
allotment but was meant to be a permanent parti¬ 
tion under which each of the two branches ob¬ 
tained absolute rights in respect of the properties 
set apart to that branch. The lower court’s finding 
That Ext. A is only an allotment for maintenance 
is therefore set aside and to that extent the ob¬ 
jection memorandum filed by respondents 5 and 7 
is allowed. The other points raised in the ob¬ 
jection memorandum were not pressed at the time 
of hearing. These points relate to the findings on 
issues 1, 7 and 9 dealing with the maintainability 
of the suit and the Jurisdiction of the lower court 
to entertain the suit. The findings on these ques¬ 
tions In favour of the plaintiffs do not call for 
any Interference. Ior 

,. ( „ 16, t ! rhe only other point that remains for con- 
0n k w ?? e 5 her the Present suit could be 
whfrtw ^ ? ?i ifc f P r Partition, of the properties 
Ext^A f U The plaJnUfrs ' branch under 

Ext. A. The suit was framed on the basis that 
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the plaint properties belonged to the common Tar- 
wad of the plaintiffs and defendants 1 to 10. Such 
a suit cannot be treated as a sun for partition of 
some of the items as belonging exclusively to the 
branch of the plaintiffs. As already pointed out. 
Ext. A was followed by another Udampady Ext. VII 
by the members of the plaintiff's branch. The ques¬ 
tion whether under Ext, VII the members of the 
plaintiffs* branch have attained a status of divi¬ 
sion can be agitated only in a proper suit as be¬ 
tween the members of That branch. Even defen¬ 
dants 6. 8 and 10 who are members of the plaintiffs* 
branch and who have resisted the present suit, had 
no occasion in this case to join issue with the 
present plaintiffs on the question whether the 
members of the plaintiffs* branch have attained a 
status of division or not. All the properties ex¬ 
clusively belonging to that branch have not also 
been included in the present suit. Under these 
circumstances the present suit cannot be treated 
a<s a suit for partition of the properties of the 
plaintiffs' branch. For any such relief plaintiffs 
have necessarily to institute a fresh suit in respect 
of all the properties belonging to that branch and 
with necessary parties on record. 


(17) In the result I reverse the finding of the 
lower court that Ext. A is only an allotment for 
maintenance and hold that under Ex. A the two 
branches attained a status of division with no 
further community of interest as between them in 
respect) of tire plaint properties. It follows there¬ 
fore that plaintiffs’ suit for partition and recovery 
of their share out of the properties set aparc to 
the branch of defendants 1 to 5 under Ext. A is 
not maintainable. The lower court’s finding that 
the two branches have attained a status of divi¬ 
sion is confirmed. Accordingly the lower court's 
decree is upheld and this appeal is dismissed with 
costs. The objection memorandum is allowed only 
to the extent already indicated and is dismissed in 
other respects. 

< 13* KOSHI. J: This appeal has been referred 
to me for decision by the learned Chief Justice, 
as the two learned Judges who heard it in the 
fust instance differed in their conclusions as to its 
disposal. The appeal arose from a suit for parti¬ 
tion instituted by certain members of an Ezhava 
family before the District Munsiff's Court at Tri¬ 
vandrum. That court dismissed the suit on the 
ground that the family was already divided and 
the suit not maintainable. The plaintiffs' appeal 
against that decision was heard by a Bench con¬ 
sisting of Mr. Justice Sankaran and Mr. Justice 
Govinda Pillai and they delivered separate and 
differing judgments. The case was therefore re¬ 
ferred for decision originally to Mr. Justice Habeeb 
Mohamad. Ail these took place while the case was 
on the file of the Travancore High Court. Since 
the integration, as Mr. Justice Habeeb Mohamed is 
on leave, the learned Chief Justice directed the 
case to oe placed before me. The case was very 
elaborately argued by Mr. T. R. Subramania Ivor 
for the appellants and Mr. Kayalam Paramesh- 
waran Pill ay and Mr. M. Madhavan Nair lor the 
respondent^ However, in view of the elaborate 
an<T if I may say so. the exhaustive Jud^nts 
delivered by Mr. Justice Sankaran and Mr. Jusuee 
Govinda Pillai I shall content myself wrttt a short 
judgment setting out my conclusion and tne 

re ™ S C e ”Slion in this appeal turns on the 

construction of Ext A. the P° ,nt /° f r or mSnaw! 
whether it is family arrangement for mamtenance 

or an out and out partition. Ext A tv as exe 

on 4-5-1096 by all the then members of the . ud 

torwad of the plaintiffs and defendants exrept two 

who had gone abroad and have since retu ™; • 
The plaintiffs who regarded the document as mere¬ 


ly an arrangement for maintenance, instituted this 
oil.: to obtain partition and separat'on of their 
shares. The contesting defendants contended that 
Ext. A was an out and out partition and had been 
acted upon as such. While holding that Ext. A 
amounted only to an arrangement lor maintenance 
the Court below dismissed the suit on the ground 
that the parties had. by their subsequent conduct 
and dealings with the properties, established a 
status of division. In the appeal both Mr. Justice 
Sankaran and Mr. Justice Gonnda Pillai agreed 
that as the suit was instituted on 3-6-1111. well 
within 12 years of Ext. A. no subsequent conduct 
or dealing with the properties could bring about 
an effective or enduring divided status between 
the parties and that the decision of the case must 
depend upon the true construction of the docu¬ 
ment. Mr. Justice Sankaran took the view that 
Ext. A is. to all intents and purposes, a partition 
arrangement and not a mere arrangement for 
maintenance. His learned colleague took the op¬ 
posite view. The argument before ir.e was 
naturally confined to this aspect of the case and 
I need only decide whether Ext. A evidences a 
mere arrangement for maintenance or it amounts 
to an out and out partition. 


(2(h Tne circumstances which brought. Ext, A 
into existence as also other relevant facts neces¬ 
sary for the decision of the case and the various 
clauses of the document are clearly set out in the 
judgments delivered by the learned Judges of the 
Division Bench and I shall not attempt to repeat 
them here. The learned Judges have also, with 
reference to the Travancore case law bearing on 
the subject, stated what the general rules to guide 
a court in the decision of the question involved are. 
It is unnecessary for me to refer to those cases 
again. I shall however add that decided cases in 
Cochin lay down more or less the same rules as 
guides, to decide whether a particular document 
is a mere allotment for maintenance or an out- 


ight partition. 

See ‘PADMANABHA MENON v. SIVARAMA 
ilENON*. 6 Coch L R 460. 'CHENU AMMA v. 
IAMANKUTTY MENON*. 16 Coch L R 202. *KUN- 
rUMENON v. MEENAKSHI AMMA*. 18 Coch L R 
>59. 'KUNCHI AMMA v. ACHYUTHAN NAYAR'. 
9 Coch L R 54. ‘MADHAVI AMMA V. KUNJI 
VMMA*. 20 Coch L R 221 and THEVUNNI 
JENON v. KOMU MENON*. 23 Coch L R 674. In 
he earliest of these cases ‘PADMANABHA MENON 
r. SIVARAMA MENON*. 6 Coch L R 460. it was 
ield that the true juristic nature of a transaction 
evidenced by a document was to be determined not 
>v the name given in the document, but by the 
ntention of the parties as gathered irom its 
•arious provisions. To use the language of the 
lecision itself the true nature of a document was 
o be determined not by the name given to it but 
>v the operative and substantial portions thereof, 
rhat decision emphasises three features as incu¬ 
bative of an intention to divide. They are. (1) 
he absence of a provision for a common Karna- 
■an. (2) a per capita distribution of the assets and 
labilities among the several disintegrating units, 
md (3) the permanency of the arrangemen . 

In 'KUNCHI AMMA v. ACHUTHAN NAYAR'. 19 
;och L R 54. it was held: 

••The question whether a family karar amounts 
to an outright partition or a mere family arrange- 
ment has to be decided with re erence to the 
intention of the parties and that 

to be gathered primarily from the exprestc - 
of the karar itself. Where the terms are con 
flirting they have to be construed with rtMnmce 
to their comparative merits in order to ascertain 
the principal intention of the parties. 
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Where the terms of a karar transfer in favour 
of the various thavazhies into which the family 
is divided substantive rights orising out of owner¬ 
ship in property, viz., rights of possession, 
management and enjoyment, nothing substan¬ 
tial remains to be preserved in common and the 
arrangement evidences an intention to effect an 
out and out division. Terms providing for re¬ 
tention of common ownership partake of the 
character of restraints agunst alienation and do 
not extend, curtail or qualify the otherwise un¬ 
restricted rights and powers transferred to the 
various small independent groups. 

More or less the same principles are enunciated 
in the other cases us well ind on analysis it would 
be found that in substance, they are practically the 
same rules, as laid down by the decisions of the 
Travancore High Court, referred to in the judg¬ 
ments of my learned colleagues. 


( 21 ) I have carefully examined the provisions in 
Ext. A, in the light of both sets of decisions, and 
though a conclusion is by no means easy, keeping 
in view the wholesome rule that where the terms 
are conflicting they have to be construed with re¬ 
ference to their comparative merits in order to as¬ 
certain the true intention of the parties. I am in¬ 
clined to agree with the view taken by Mr. Justice 
Sankaran that Ext. A is in all intents and purpose 
an outright partition and that the present suit 
must fail on that ground. Mr. Justice Sankaran 
has dealt with all possible aspects of the case 
and it would be presumptuous on my part to 
attempt to add to or to improve upon the grounds 
tending to the conclusion which he arrived at. 
Nevertheless, I must state my reasons. 

(22) The fact that the bulk of the properties 
dealt with under Ext. A did not form sub-tarwad 
property and the further fact that the branches 
as such are to start to enjoy the properties allot¬ 
ted to each of them only after the life-time of the 
surviving acquirers, influence me greatly to take 
the view that the parties did not intend the ar¬ 
rangement evidenced by Ext. A to be a mere ar¬ 
rangement for maintenance. That the immediate 
occasion to bring such an arrangement into being 
was the apprehended danger that the family might 
lose the entire property on account of the debts 
then existing, almost tends to the same conclu¬ 
sion. When the members of a family make an 

maintenance, it is not natural or 
reasonable to expect they would postpone its onera 

sir 

arrangement haVC ln ‘ mlnd f °r a maintenance 

J 2 ?’ i n ° t HpHc^ POr / a »5 t factor wh,ch Influences 
me in the decision of the case is the provision in 

that . the arrangement made there- 

hirhpH h A, i nWis ? and on no account be dis¬ 
turbed. At a time when there was no right of 

compulsory partition among the members Si the 
Ezhava community If the members of ^hte sut! 
tarwad thought that they should L 
ment which should endure for all Ume^o mTth^ 
conclusion appears to be irrafcWble thaT XS 
parties meant or intended a dmShL the 
ment and nothing short of it. 
which allows the parties the Ac $ 

partition is not intended^ in my optora^tefdistort! 
and unsettle such permanent arraxSement wlSh 
In the absence of the Act, the parties 
ly not be entitled to do. The UaSSfyto amkSn 
is, if I may say so. the hall-mark of a mafnWr,^ 
arrangement and when the possibility of a revision is 
in express terms t ak en a wav if ic 
to persuade myself ShSTfcS fcfff.S 
tenance arrangement, when no revision or ^ 


distribution can be made in the event of changes in 
the circumstances of the family such as fluctuations 
in the numerical strength of the two dividing 
branches, it is difficult to hold a mere maintenance 
arrangement alone was intended. 


(24i One branch consisted of as many as 14 adults 
and 14 minors while the other had only 5 adults 
and one minor. It is a per stirpes division or dis¬ 
tribution that is made and not a per capita cne. 
That again is an indication that a partition was 
intended. If it were a maintenance arrangement 
properties would have been distributed according 
to the numerical strength of the two branches and 
not an equal division into 2. In a recent unreport¬ 
ed decision of the Travancore High Court, 'PAD- 
MANABHAN GOPALAN v. RAMAN NARAYA¬ 
NAN’, S. A. 607/1121, Krishnaswami Iyer, C. J., re¬ 
marked that prior to the Ezhava Act, Sakha or 
branch division was very much more prevalent ac¬ 
cording to the usage than per capita division. That 
was also a suit for partition and like the case on 
hand, its decision depended on the true construction 
of a document which like Ext. A in this case the 
parties had named as an ‘anubava udampadi.' Ana¬ 
lysing the various clauses of that document the 
learned Chief Justice, with whom Simon, J. con¬ 
curred. held the document to evidence an outright 
partition and not a more maintenance arrangement 
The following extract from that decision would 
be helpful in this context: 


"The division or distribution has to be according 
to the Sakhas. The parties being Ezhavas, Sa¬ 
kha division was very much more prevalent ac¬ 
cording to the usage than per capita division The 
Ezhava Act was passed in 1100 and this division 
was effected in 1095. five years before The 
other terms of the document are definitely in 
favour of a partition rather than a temporary 
arrangement for distributive enjoyment. There is 
a provision for the making of improvements 
which is unusual in the case of an undivided tar- 

!^J^ avan .- The other branches are 

allotted different schedules of properties Thev 

1°. Pay u axes se P ara tely... .Liability t'o 
pay the debts has been settled under Ext A (the 
document concerned in that case). There is a 
provision that each branch may of its own ac¬ 
cord by alienation or otherwise raise a sum of 

2140 fftnams ’ Th ^ is con- 
sistent with the divided status. Anv borrowings 

beyond the amount is restrained by the reouSS 

2&£ r *. c ta sent fr r the other 

restraints in respect of alienations of an extra¬ 
vagant kind are conceived more in the interests 

2road n " heS than an lndicfttlon of an undivided 

’’Sftk l pro l lsIo “ for the contribution by all 

aid fnr fhi®vf heS f0r , the common ceremonies 
“ d f t°r the recovery in case of default In res- 

^ °t such contributions by resort to legal pro- 
a *®* nst the properties allotted to the 
JtauWng branches. Taking all the surround! 
hig circumstances regarding Ext. A It seems im¬ 
possible to us to resist the conclusion that the 
Ezhava tarwad was divided according to the 
branches or Sakhas under Ext. A." * ine 

It need hwxUjr be observed that most of the features 
that induced the learned Judges in that Vacn ff 
document before them t? ell£w 
a partition arrangement are present In Ext Ain 
this case as well and the view Mr Tn«tw A ln 
took in this case gains ft® 

that unreported decision. Earlier in 
the learned Chief Justice had said- * 3udgment 

it foSd 




is fully discussed by Mr. Justice Sankaran in his 
judgment and I do not wish to travel over the same 
ground here. 

To conclude, I agree with the conclusion which 
Mr. Justice Sankaran reached in this case and the 
reasons therefor given in his judgment. I also 
agree to the decree proposed by that learned Judge 
to confirm the lower Court's judgment and decree 
and to dismiss the appeal with costs. 

R.G.D. Appeal dismissed. 


286 Travancore-Cochin Bhageerathi Pilt.a v. Koch ax Nadar (Govinda Pillai J.) A.I.R. 

tarwad that it was better for the members of the 
tarwad and also for the preservation of the pro¬ 
perties that they should divide the properties and 

enjoy the same 2jR35>RR*?R^ 

5.0?. The implication of 

these words is strong that the enjoyment was 

to follow on a partition." 

Clause 3 of Ext. A the relevant words of which 
are extracted in the judgment of Mr. Justice Go¬ 
vinda Pillai. contains almost similar ideas and 

words. The use of the words 

qffa 5lc,H l°T[R 

5T.R . 

is significant. A partition necessarily implies an 
arrangement as to enjoyment also. The implica¬ 
tion of the words 2T55TST 5W^R^ WfR 

arc! *P*Tc5 55R is to my mind 

that the enjoyment was to follow on a partition. 

(25) The foregoing considerations together with 
such circumstances as the absence of a provision 
for a common Karnavan and that all available sub- 
tarwad properties and debts are dealt with under 
Ext. A compel me to take the view that the com¬ 
bined etlect of all the relevant provisions of the 
document is to infer that the parties sought to 
eflect thereunder an outright division. Everything 
which makes property valuable has been transfer¬ 
red to the respective branches. Any restraint on 
the right of free disposal would be void for re; 
pugnancy if. but for it. there was a complete sepa¬ 
ration and the view I take in agreement with Mr. 

Justice Sankaran is that such a separation was 
brought about by the document. A provision such 
as that unauthorised alienations can be <3 ues /‘°^ 
by any member of the sub-tarwad is rather nluso * 
and if anything has only a sentimental ana n 

a marketable value. , . .. , rolnA 

(26) No great reliance can be placed on the \ a 

of the stamp paper used for Ext. r Jmon- 

raised by the learned Advocates /or the respon 
dents that the stamp paper used is of msum 
value even for a maintenance■arrangement to be 

engrossed upon it was not sought to ) repeated 
by the appellant's learned Advocate. The repeated 

use of the word ar^fFTlW only snows that he 

members were anxious that the pro^rtie^should 

«S'“ 

f 11 JSibe a fact or it may misdescribe it or 

GLUCKSTOIN LTD. - . (1946. 1 Ch 8 at P. 13. 
fjffjwhen the terms of a document are capable 

fsiiifsisr ! ™ 

ter was the interpretation intended by m 

uE by that tet. the conclusion I h ate^Mrived 

it receives added strength from the subsequen 
conduct and dealings of the parties. This aspect 
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Bhageerathi Pilla Omanakutty Amma and 
another. Appellants v. Kochan Nadar Podian 
Nadar and others, Respondents. 

A. S. No. 414 of 1123. D/- 23-8-51. 

T. P. Act (1882). S. 60 — Mortgage styled as 
Otti and Kuzhikanom — Provision to pay com¬ 
pensation for trees planted, on redemption — 
.Mortgagee to surrender property on demand on 
redemption — Mortgagee does not get right to be 
in possession for twelve years — Redemption 
suit can be filed any time after execution of 

deed- . , . , , 

A provision in a mortgage deed styled as 
Otti and Kuzhikanom, that if the mortgagee 
planted trees that would be compensated 
for at the time of redemption on demand 
does not confer on the mortgagee a right 
to hold property for twelve years when 
there is a provision for surrender on demand 
which allows the mortgagor to ask for re¬ 
demption at any time after the execution of 
the document. 1950 Trav CLR 137, Foil., 

13 Trav LJ 37. Disting. (Para 2) 

Anno: T. P. Act. S. 60 N. 5. 

4 Sankara Pillai and K. Ayyappan Pillai. 
for Appellants; Mathew Muricken and O. L. 
Abraham, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’50) 1950 Trav CLR 137: (1950 Ker LT 303) 1 
13 Trav LJ 37 

PILLAI J.: The plaintiffs are the 
Tlie suit was for redemption of Ex . A .moi4 0 agC; 
It had been executed by the first plaintiff, on her 
behalf and on behalf of her minor children, in re¬ 
newal of a prior lease of 1071. It was styled as 
■Otti - and 'Kuzhikanom - and there was also a pro- 

ess H r ssrss 

bad comm.t'edw^teim^tbe 

Switajj “ e E T‘?Tort£ge! n w“ , ;n 1 im wK 

akuzhikano'm term redcmpLon filed m 

2.” 5K 

eis.'p .yj 1 

•Original is in Malayalam—Ed. 




1932 


Krishnan y. State of Tkav-Co. (Kunhi Raman C. J.) Trayancore-Cochin 287 


the time of redemption on demand the customary 
value of the trees duly planted from 1071 and 
trees that you plant from to-day." 

(This would only indicate that if -he mortgagee 
planted trees that would be compensated for. at 
the time of redemption on demand. This would 
not confer on the mortgagee a right to hold the 
property for twelve years. A similar document 
came up for consideration in 'CHELLANPAN v 
RAMAKRISHNA PILLAI', 1950 Trav CLP. 137 
|and it was held that the provision, for surrender 
on demand, allowed the mortgagor to ask for re¬ 
demption at any time after the execution of the 
document. The lower court had relied on the 
Pull Bench decision in 'GNANA PRAKASOM v. 
SAMUAL’, 13 Trav L J 37. That is not against 
the interpretation put on documents like Ex. A in 
the case referred to above and in the present case. 
'It had been held there that where an otti con¬ 
tained a direction empowering the mortgagee to 
plant trees and make other improvements on the 
property mortgaged, coupled with or implying a 
promise by the mortgagor to compensate the 
mortgagee for such improvements, the combined 
effect of the direction and the promise was to con¬ 
fer on the mortgagee the right to remain in posses¬ 
sion for a period of twelve years; in the absence 
of any other clause in the instrument indicating 
an inconsistent or contrary intention. The provi¬ 
sion for surrender on demand would indicate the 
intention of the parties that Ext, A was not to be 
for a period of twelve years, though the mortgagee 
had been allowed the right to improve the pro- 
th£r£%f °ase he ^ 10 get compensation 

m i he rullng 10 1950 Trav c L R 

137 and hold that Ex. A does not provide for a 
term of twelve years. 

The suit is, therefore, not premature. Since the 

has deposed or the suit on this sole 
question, the case has to be sent back for disposal 
f*r rec °rding findings on the remaining issues 

. ,P e appellant will get costs 
rLiwA PPe i' But „ the y would be allowed advo¬ 
cates fee only on 2800 fanams, which is the 

thM^o e n am ° Unt ‘ Thcre was no necessity for 
ST P a y any court-fee on the waste claimed. 
7?® respondents will suffer their costs of this 
o?f e l 1 n l The P osts o f the trial court shall abide 
t^ r ? s . ult - The appellants will get refund 

as ■*“*• ^ a 

R.G.D. 


Appeal allowed. 
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, KDNffl RAMAN C. J. 

AND SUBRAMANIA IYER J 

taiScS, K "“* ApPeUanl »•' S'"*, of 

Appeal Suit No. 86 of 1951, D/- 12-2-1951 
Constitution of India Art ??« « , 

approach thSm iofYhc «eS°of 


ing for the purpose of disposing of the 
matter. AIR 1951 Mad 276, Foil.; AIR 1951 
TC 197, Affirmed. (Para 7) 

(b) Constitution of India, Art. 19 — Obliga¬ 
tions arising out of contract entered into by 
party — Party whether can contend that res¬ 
trictions imposed by contract offend funda¬ 
mental right. 

Where a person’s legal status and res¬ 
ponsibility as also his obligations arise out 
of a contract entered into between him 
and the Government, it is futile for such 
person to try to avoid the restrictions im¬ 
posed upon him under the clauses and rules 
°* h ' s comract by saying that they offend 
the Constitution of India which recognised 
fundamental rights” in favour of the citi¬ 
zens of the country. Such restrictions, far 
from being infringement of a fundamental 
right, are of a fundamental obligation 
arising out of a formal contract entered 
into by the person with the Government. 

is not the object of the Constitution of 
India to enable the citizens of India to 
break obligations arising under formal con- 

of a ih a * en *^ d ,‘- nt0 u y - them under the guise 
of that obligation being something that is 

S ant J? tbe recognition of a funda- 

tha ri n £ ht :. Su eh an idea is foreign to 
the Constitution of India. (Para 8) 

S. Narayanan Potti, for Appellant; T N 
State >raman,a Iyer ’ Advocate General, for the 

Courtwar/Chronological/ Paras. 

Mad 19 2 5 76) Mad L J ° Ur 399: (AIR 1951 

( Tra %C P W)’ 51 ° f 1950: (AIR 1951 ? 

( ’ 5 Tra^-C S 241) 0 ' 815 ° f 1950: (AIR 1951 1 

(1915) AC 120: (84 LJKB 72) - ] 

on 4-10-1950 Se ^titmS o? rder , was P^ed 

direction to the Board of Reven^f t “desis/? a 
enforcing its decision that th» rvfiin des ‘ st from 
transfer his place of SSnSf P etlt,on * r should 

from what is described asdio^ij!? n Vei ^ ng todd y 
Judge refused to E ^ ° The lear ned 

clsion the present ,™!i and from that de- 

tloner. 18 . brought b y the peti- 

during the relevant period. ThSe w^ no «v I 
P ,tu * of business mentioned in thT nn ^?./ 1Xed 
auction. It may here be stated that n^° Uce .. of 
was conducted in accordance with th^ in auctJon 
by the Government unde? th? “& 1fr f uned 

Gazette dated 2nd May 1950 2,22X < 2!S 0oC i! lln 

ss sr«a s.'&Hps'ssa t 

selected b, th. highest bidder (J? (SSh^'Se 
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business which was knocked down at the auction 
in his favour will have to be approved by the 
Government. For this purpose a description of the 
site at which the business is proposed to be 
carried on will have to be submitted within the 
prescribed period and the Board of Revenue will 
decide whether the site is suitable for the purpose. 
If the Board decides that it is not satisfied, then 
the business cannot be carried on in that place. 

(3> Naturally to enable the Board of Revenue to 


appellant heard about this order he appealed to 
the Government, but the Government declined to 
interfere. There was a review petition which was 
also dismissed. It must here be stated that the 
Government when dealing with the matter heard 
the petitioner and his advocate; but his complaint 
is that the first member of the Board of Revenue 
who made the original order did not hear his 
advocate. He even doubts whether any order at 
all was passed by the First Member. 


consider the various aspects of the question, it •will 
have to devote time and attention to the appli¬ 
cation and to the objections, if any, preferred by 
people in the neighbourhood and subordinate 
officers of Government. There are certain rules 
for the guidance of people like the appellant which 
are to be found in the rules framed by the 
Government. For example, within a municipal 
area the distance between two toddy shops should 
not be less than J a mile. In a rural area the 
distance should not be less than one mile. The 
shop should not be located near a public school 
or a place of public resort or a place of worship or 
a public market. To enable a person like the 
appellant to begin his business as early as possible 
and not to be kept in suspense, there is an emer¬ 
gency provision according to which a temporary 
license can be obtained by him which can be 
granted by the Assistant Commissioner of Excise 
and which will remain in force for one month. 
During the period of that month, he can carry 
on his business temporarily in a place that is chosen 
by him and approved by the Assistant Commis¬ 
sioner. After the expiry of the month, a per¬ 
manent license will be issued to him. In that 
permanent license, the place where the business 
will be carried on will be specified. That need 
not necessarily be the place to which the tempo¬ 
rary license applied. The place of business under 
the temporary license is. as already stated, only 
subject to the approval of the Assistant Commis¬ 
sioner. but the place of business under the per¬ 
manent license has to be approved by the Board 
of Revenue which is in no way bound by the 
selection made by the Assistant Commissioner as 
an emergency measure. Even after the permanent 
license is wanted to a vendor, if there are ob¬ 
jections to the place where the business >s; being 
carried on by him the Board of Revenue can re¬ 
view the situation and give a direction to the 
vendor to move to a more suftable place of busi 
ness. In the present case, the petitioner ap^llant 
has not yet been given a permanent lice^e. He 
has been carrying on business in a place wni n is 
said to be within three furlongs of another toddy 
shoo owned by a person who is described as the 
XSSllaSs rival in business. He had competed 
K the appellant in bidding at the auction. He 
the person who was the successful bidder at 
H? auction held during the previous two years, 
-pup 'appellant's complaint is that this rival shop 
Sener has resorted to dishonest tactics and 
manoeuvred to influence the Board of Revenue to 
nrm-ent him from carrying on his business in the 
nlace which he had selected while he was function- 

to move to another place. 

(4) It was while the appellant was carrying on 
his business in the site chosen by him temporarily 
under the temporary license ^at he was called 
upon by the Board of Revenue to move to a more 
suitable place for the reason that; «n the^opiin or 
of the Board the place where the temporary busi 
ness was carried on was objectionable, ^oon alter 


(5) The learned Judge who heard the Original 
Petition, after listening to the elaborate arguments 
addressed on both sides arrived at the conclusion 
that no case was made out for the issue of a writ 
of ‘certiorari’ and dismissed the petition. 

(6) The first contention urged in appeal by the 
learned counsel for the appellant is that the 
Revenue Board had not passed any order whatso¬ 
ever. The learned Advocate General appearing for 
the State has produced a copy of the order passed 
by the Board 6f Revenue and also brought to the 
Court the original of the order so that we may be 
satisfied that such an order was passed. There is 
no doubt that an order was passed by the Board 
of Revenue. Otherwise there was no ground for 
the petitioner to approach the Government as he 
has done in the present case. 

(7) The next contention urged on behalf of the 
appellant is that the first Member of the Board 
of Revenue who decided that the appellant’s place 
of business should be shifted, did not permit the 
appellant or his advocate to make any represen¬ 
tation to him, although he was interviewed by 
both of them when he was here in Ernakulam on 
an official visit. It is argued that when the 
Revenue Eoard Member saw the petitioner and his 
advocate, he merely told them that he had made 
up his mind and that there was no point in urging 
any contention before him. This, it is contended, 
amounts to a denial of natural justice and conse¬ 
quently the conclusion reached by the Revenue 
Board’Member and the order made by the Govern¬ 
ment confirming that conclusion must be quashed. 
It must here be pointed out that the appellants 
contention is that no order was passed by the 
Revenue Board Member. The proceedings in this 
Court were started for issuing a writ of ‘certiorari’ 
for quashing the order passed by the Government 
and not the order of the Board of Revenue. There 
is no substance in the contention that the appel¬ 
lant was not given a hearing, because it is con¬ 
ceded that the Minister for Excise when he was 
dealinc with the petitioner’s case, did hear ms 
advocate. So far as the Revenue Board Member 
is concerned, he, no doubt, did not listen to the 
mal arguments of the petitioner's Advocate who 
accompanied” 1 him when he came to see him at 
Ernakulam. but on the appellant's own admission 
in his affidavit he had sent up a representation 
in writing to the Board in which was set forthaU 
the grounds that he wanted to urge m support 
o?^contention that the place of business must 
not be directed to be moved from its present site. 
In the case of an executive authority like the 
Member of the Board of Revenue, there is no rule 
Eh requires that he should listen to oral con 
tent ions of parties or their advocate I.is enough 
if the contentions are put in writing as ppc 
to have been done in the present case, and the 
order was passed presumably on perusal of these 

objections. Thst is Xn 

Court in the case reported in SHAWiuu 
LIAR. In re: 1950-2 Mad L J 399. wnere 
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learned Judges relying upon the decision 'in 
'LOCAL GOVERNMENT BOARD v. ABRIDGE', 
1915 A C 120, took the view that all that quasi 
judicial tribunals like the Board of Revenue have 
to do, is to give sufficient opportunity io persons 
who approach them for the exercise of their juris¬ 
diction to state their case. In the decision of 
the House of Lords, the view expressed was that 
an appellant to the local Government is not en¬ 
titled as of right as a condition precedent of a 
dismissal of his appeal either to be heard orally 
before the deciding officer, or to see the report 
made by the Board's inspector upon the public 
loc^l inquiry. 

(8) It has now become conventional for persons 
who come with applications for writs to talk about 
fundamental rights. The present appellant's case 
is no exception to th? rule. His learned counsel 
tried to dwell upon the infringement of his ''funda¬ 
mental right ” to carry on his ousiness in the 
place selected by him originally. But in the 
present case it will be seen that the petitioner's 
legal status and responsibility as also his obligations 
arose out of a contract entered into between him 
and the Government. In response to a notice that 
the right to vend toddy in the locality was about 
to be auctioned, he attended the auction and was 
one of the bidders who was ultimately declared to 
be the successful bidder and it is as a result of 
his bid which was declared to be the highest bid 
at the auction, that he become entitled to carry 

wLs th a C ,iS e f °, f vendi " g U)dd >' She area which 
was allotted to him. The details of the auction 

were all set forth in the notice published prior to 

the auction. The locality in respect of which the 

auction was held was also specified. Obviously 

mnton < rf e> m ^°K ld be fulile for the P« u tioner to 
contend that because he happened to be the 

highest bidder at the auction, he must be permitted 
to carry on his business of vending toddy in some 
locality other than that lor which the 
auction was held. No doubt he does not urge 
such an extreme contention in the present case 
but the argument that he is not bound by the 
rules and restrictions subject to which the con¬ 
tract was entered into between him and the 
Government, if it is extended to its logical conse- 

?he n nne mUSt H reSUlt ,‘ n such an absurd position In 
that a P < ^ regulation there are two restrictions 
that are relevant to the present case The first k 

ft? » Perl0d of one m °nth from the date of 
the auction pending decision by the Board of 

Revenue as to the suitability of the place °“ected 
by the appellant for carrying on hk hnci™?! „ 
manently under a perm JSf S -ndtae 

a permanent license to WiThe ls S 
mitted to carry on business by virtue nf o w 
rary license at a place which need nnu, k! ^mpo- 
by the Assistant Commissioned The ^temnanuv 
license granted to him has been produced 

fisxssi Kftw ksLvB 

One of the ™i^«ftowhi e c h P, C 

under a temporary license wilfhavp tyM? bUsbless 

awii&H'CE'HS 

KS SrtllFs 

business of vending toddy in that Dlacf^Th* ^ ? 

a? arifirtri 

SKs-sa£iB 
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fresh site. There are thus two distinct stages 
at which the approval of the Board of Revenue 
will have to be obtained to enable the petitioner 
to carry on his business. The first is when he has 
been doing business under a temporary license 
and the Board does not approve of that place for 
carrying on business under the permanent 'license 
on tne expiry ot a month from the date on which 
the temporary licence was granted. At that stage, 
the Board can cither approve the site where the 
business under the temporary license was carried 
on or disapprove and call upon the appellant to 
choose a cuflerent site for doing business under the 
permanent license. That is what has happened in 
the present case. When such a right has been 
reserved in favour of the Government in the rules 
and regulations subject to which the auction was 
conducted, it is futile for the appellant to try to 
avoid the restrictions imposed upon him under the' 
clauses and rules of his contract by saying that 
they offend the Constitution of India which re¬ 
cognised "fundamental rights" in favour of the 
citizens of the country. It seems to us that far 
from there being infringement of a fundamental 
right, this is a case of a fundamental obligation 
arising out of a formal contract entered into bv 
the appellant with the Government which he is 
trying to break It is not the object of the Consti¬ 
tution of India to enable the citizens of our country 
to break obligations arising under formal contracts 
entered into by them under the guise of that 
obligation being something that is repugnant to the 
recognition of a fundamental right. Such an idea 
is foreign to the Constitution of India. 

J? a > * f such an idea is permitted to prevail, it 
wUl only lead to demoralisation of public morals 
which it is never the intention of our Constitution 
to encourage. When the appellant has entered into 
a contract with the Government he is bound to 
conform to the conditions of that contract and in 

cas !L a11 that the state has done is to 
enforce its right to insist upon the appellant 

moving from the place where he had started his 

The Steti? w 1 ” 8 fir f month of h >s contract. 
TTie State was within its rights in enforcing this 

U° n ' 1116 conditl °n has been enforced after 
°P portUnit y to the appellant to set 
forth his objections./ According »to the appellant’s 

gl? t ?S?fc l £ ha S prcsentcd a £tiffin dl 
tail to the Firet Member of the Board of Revenue 

m which he had set forth all his objections It 

thHK l he Revenue a*" Member 

passed the order directing him to move So far 
Government is concerned, every opportunity 

toth?Mtitfoner h t Honou 5? b!e Minister for Excise 
r? Petitioner to urge his contentions orallv and 

th^f.hi te ^H earin8 th „ e arguments of his counsel 
there k " TT. ? nall > Passed, Therefore, 
nature? imiw, 15 sinister or opposed to 
ln the Proceedings either of the 
«° t fK. ?f venue or of the Government to war- 

interfering by Issuing a writ of 
certiorari and quashing these proceedings. 

<9>°ne more contention urged on behalf of the 
appellant refers to the wording of the Government 
order which indicates that he may carry on busl- 
nea "at or about the site where it was conducted 

annip 2 .: 4 Th f e appellant,s learned Advocate 

argues that It is not open to the Government to 

specify the place where the petitioner sShL? 

duct his business. We canTotVWoSS 

hnLl a c US£ V dlKcUn £tt» appellant to carnTon Ws 
business at any particular snot Th™* 1115 

ansa 

‘ a “ te 01 “rotations 
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which in the opinion of the Government or the 
Revenue Board may be objectionable for carrying 
on his business, he is given an opportunity of 
selecting a place which will not normally be 
objected to by the authorities concerned. There 
is nothing improper in giving such an indication 
in the order and this does not render it liable to 
attack in an application for the Issue of a writ 
of •certiorari.' 

(10) In these circumstances, we see no ground to 
interfere in appeal and we dismiss this appeal with 
costs and advocate's fee which we fix at Rs. 250. 
V.s.B. Appeal dismissed. 
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SANKARAN J. 

Kesavan, Petitioner v. State and another, 
Respondents. 

O. P. No. 22 of 1951, D/- 4-10-1951. 

(a) Houses and Rents — Travancore-Cochin 
Buildings (Lease and Rent Control) Order 
(1950), S. 9 (2) — Building taken on rent for 
specific non-residential purpose — Use of build¬ 
ing for any other non-residential purpose — 
(Houses and Rents — Cochin Buildings (Lease 
and Rent Control) Act (XXIV (24) of 1124), 
Ss. 2 and 4). 

Though it is clear from Ss. 2 and 4 of 
the Act that they indicate only two general 
categories of buildings, namely, residential 
and non-residential buildings and though 
the commission of such acts by the tenant 
as may amount to nuisance to the occupiers 
of the buildings in the neighbourhood and 
the user by him of the building for a purpose 
other than that for which the building was 
leased may be consistent with the use of the 
building for non-residential purposes, yet 
the tenant will become liable to surrender 
the building by virtue of the special provi¬ 
sions contained in section 9 of the Act 
In the face of such special Provisions it is 
not open to the tenant to contend that since 
he has taken, the building on rent for a 
non-residential purpose, he is entitled to 
put the building to any kind of n °n-residen 

tial use. ^ ' ' .. 

(b) Houses and Rents - Travancore-Cochin 
Buildings (Lease and Rent Control) Order 
(1950) S. 9 (2) (ii) - “After the commence¬ 
ment of’ — Meaning of. 

The Plain meaning of the clause is that 
the tenant becomes liable for eviction if he 
is found to have used the building after 
the commencement of the Act for a^purpose 
other than that for which the building had 
been leased out to him. What is stressed 
in the clause is such user for a different 
purpose and not the commencement of such 
usar. (x ara oj 

(c) Interpretation of statutes — Court must 
confine itself to words in statute. 

In construing and interpreting a particular 
provision in a statute, the Court has neces¬ 
sarily to confine itself to the particular 
words used by the Legislature in enacting 
that provision. The Court cannot attempt 
to improve upon that provision by reading 
more into it. In doing so the Court would 
be usurping the function of the Legislature. 

(Para 6) 

Anno: C. P. C., Preamble N. 7 Pt. 2. 


T. K. Narayana Pillai, for Petitioner; Govern* 
ment Pleader, N. Kumaran Achan, for the 
State; M. S. Menon, G. B. Pai, and K. V. Raja 
Gopala Shenoi, for Respondent No. 2. 

ORDER.: The petitioner is the tenant in 
occupation of building No. 253/ A /XVII within the 
Ernakuiam Municipal Town. This building belongs 
to the 2nd respondent and it was rented out to 
the petitioner lor the purpose of being used as a 
furniture mart. She applied to the Rent Controller 
at Ernakuiam for evicting the petitioner from the 
building on the grounds that the petitioner by 
using the building as a tea-shop has unauthorisedly 
used it for a purpose different from that • for 
which the building has been rented out to him 
and that he has committed acts of waste resulting 
in damage to the building. In R.C.P. No. 179 of 
1125 these allegations were enquired into by the 
Rent Controller and on finding them to be true, 
he passed an order directing the eviction of the 
petitioner from the building and putting the land¬ 
lady in possession. 

Against that order the petitioner filed an appeal 
as R. C. A. No. 56 of 1950 before the District 
Magistrate at Trichur, who L> the appellate autho¬ 
rity under the Rent Control Order. The findings 
recorded by the R**nt Controller were confirmed 
by the appellate authority and the appeal was dis¬ 
missed. The petitioner then moved Government 
for a revision of that order. By the order L. Dis. 
13425/50 PWC dated 17-2-51 the revision petition 
was dismissed by Government. It is for quashing 
the eviction proceedings which terminated with 
the Government order dated 17-2-1951 that the 
present petition has been filed by the tenant in 
occupation of the building. He has invoked the 
jurisdiction of this Court under Article 226 of the 
Constitution or, in the alternative, under Article 
227. He has prayed for the issue of a writ or order 
under Article 226 quashing all the proceedings in 
R.C.P. No. 179 of 1125 which terminated in the 
Government order dated 17-2-1951. 

The alternative relief prayed for by the petitioner 
is that these proceedings may be set aside by this 
court in the exercise of the supervisory- jurisdiction 
under Article 227 of the Constitution. The peti¬ 
tion is opposed by both the respondents l.e., the 
State as well as the owner of the building. In the 
counter affidavit filed on behalf of the 2nd respon¬ 
dent it is stated that the present Municipal number 
of the building is 228/XVII and not 253/A/XVII 
as stated in paragraph 1 of the petitioners afflda- 

(2) The eviction proceedings in R.C P.1N°- 
1125 on the file of the Rent ControUer at Ernaku 
lam were started under the Cocto Building. 
(Lease and Rent Control) Act, Act XXIV (24)“ 
1124, which was in force at the re 
This Act has subsequently been replaced by the 
Travancore-Cochin Buildings (Lease and Rent 
Control) Order, 1950 issued by Government s the 

exercise of the powers Public Safety 

Section 13 of the Travancore-Cochin Pubuc baiety 

Controller. The Rent Controller is stated to ha e 
acted without jurisdiction in pasta*™ e 0 j 
The petitioner has also alleged that h< t from 
used the building for any purpose different fro 
that for which he had taken> it on rent and that 
even if there has been any contraiy user suai us 

Order, 1950. 
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(3) Subsequent to the filing of the present peti¬ 
tion the petitioner filed a supplementary affidavit 
on 12-3-1951 questioning the validity of the Travan- 
core-Cochin Public Safety Measures Act and also 
of the Buildings (Lease and Rent Control) Order, 
1950 passed under section 13 of that Act. But 
these contentions were not pressed at the time 
of hearing. The grounds raised in the affidavit 
filed along with the petition and also in the supple¬ 
mentary affidavit filed on 11-7-1951 were alone 
pressed at the hearing. 

(4) The petition before the Rent Controller was 
filed under section 9 ( 2 ) of the Cochin Buildings 
(Lease and Rent Control) Act, Act XXIV (24) of 1124. 
That Act came into force on 7-6-1949/25-10-1124. 
It was provided in clause (4) of section 1 of the 
Act that the Act was to remain in force till the 
last day of ‘Karkatagam’ 1125 i.e., till 16-8-1950. 
The Rent Controller passed his order in R.C.P. 
No. 179 of 1125 on 5-6-1950. This fact is mentioned 
in paragraph 5 of the counter-affidavit filed on 
behalf of the 2nd respondent and it is not chal- 
lenged by the petitioner. The Travancore-Cochin 
Buildings (Lease and Rent Control) Order, 1950 
which superseded Act XXIV (24) of 1124 of Cochin 
came into force on 17-8-1950. From these facts it 
is clear that the eviction proceedings before the 
Rent Controller in R.C.P. No. 179 of 1126 were com- 

«£???? c , 0 ^, clu 5 led at a Ume when Act XXIV 
(24) of 1124 of Cochin was in force. 

*!*** '^e provisions of that Act the Rent 
Controller had been invested with jurisdiction to 
whether the grounds for eviction urged 
against the tenant are true and valid in the 
of su< r h jurisdiction the Rent' Controller 
after due enquiry came to the conclusion that the 
building had been originally rented out to be used 

“‘'rr 6 mart and that the tenant without 
£££&* K th e .consent of the landlady has been 
the buUdi , n f a tea-shop. These are findings 

hl°?h 0f fa n ? nd these things were con- 
Armed by the appellate authority also. The cor- 
rectness of these findings cannot be gone into in 
the present proceedings. In fact the arguments 

0f the Petitioner proceeded on 
that the findings on the questions of fact 

bTSrect by the RCnt ControUer ma V he taken to 

(5) It is contended on behalf of the Detitinner 

proved against him it can 
that ** has en failed a forfeiture oMhe 

a *£ £air-® S/Eff 

rspSffS.'Saiass £« 

feature o " the* xctuS'^ot Sf* 
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the subsequent Rent Control Order of 1950 of 
Travancore-Cochin both contemplate only two such 
general uses of me building given on rent. This 
argument is attempted to be supported by the 
definition of the word “Building” as given in 
section 2 of Act XXIV (24) of 1124 which is as 
follows: 

“ ‘building 1 means any building or hut or part of 
a building or hut, let or to be let separately for 
residential or non-residential purposes, and in¬ 
cludes the garden, grounds and out-houses 


"that the tenant has after the commencement of 

the written consent of the laadloni ‘ 
“!eSd‘" PUrP “ e ° thet th “ towhX 


In section 4 also the same two classes of buildings 
are recognised, viz., residential buildings and non- 
buildings. It is clear from these provi¬ 
sions that they indicate only the two general cate- 
f° r ‘ es °/huddmgs which are to come within the 
scope of the Act and not to specify any details as 
to the particulars regarding the manner in which 
a residential building or non-residential building 

be f ed hy ^e tenant. Such details i£ 
respect of non-residential buildings are given in 
^9 the A ct which dealswith the gSnS 
under which the tenant would become liable to 

of r the d hn bu i ldillg - 0ne such ground is the use? 

th u e building for a purpose other than that lor 
which it was leased. Another ground is the com- 
nu^on of such acts by the tenant which mTy 
amount to a nuisance to the occupiers of the 
buildings in the neighbourhood. 

., ® v f n though the commission of such acts bv 
the tenant and the user by him of the building 
fnff a P UI jP ose i ,thcr 111311 that for which the build- 
the bm,if n ^ ed ,“ ay ** insistent with the iS of 
i for non -residential purposes the 

SSZ, nsz&sr pS vS3 

sSzsSeaEii&z 

Petitioner 4 S SS.l?*Th™ 'T h “ lf 01 ““ 
clause (2) of secUon 9 of the Twf ^ P°thing In 

SsfcSsfgs 

k found to have used the bullffing aftortS Sn£ 

swi 1 

Sertr .K £££.'ft 

ment of such user. To^tne S?e SUtoSS 
“ the commencement of the use of the wnffu* 11 
for a different purpose would be rtnin» < 
the words used taSK SS to 

the clauses by adding new words to?t q £ lfyln * 
strulng and interpreting a Button.? « ^ 

a statute, the CoSrt h£ neSSf t Provision in 
self to the particular 3rf3Sh?ti5 ^ 
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more into it. In doing so the Court would be 
usurping the function of the Legislature. 

The result of construing sub-clause (ii) of clause 


(2) of section 9 of the Control Order as applying 
only to cases where the unauthorised use of 
the building for purpose other than that for which 
it was leased has commenced subsequent to the 
coming into force of Act XXIV (24) of 1124, would 
be to condone such unauthorised user which com¬ 
menced earlier and which may be continuing even 
after the commencement of the Act. The several 
clauses of the control Order. 1950 do not indicate 
that the Legislature intended to ratify the earlier 
unauthorised user of the building by the tenant 
and to confer on him a right to continue such 
unauthorised user. On the other hand it is clear 
from the several provisions of the Control Order 
that such unauthorised user is definitely discourag¬ 
ed. It is also seen that the provisions of Act XXIV 
<24) of 1124 relating to the forfeiture of the tenancy 
have been bodily incorporated in the Control Order, 
1950. 

(7) This means that those provisions have been 
kept alive even under the Control Order. In sub¬ 
clause (ii) of clause (2) of section 9 of Act XXIV 
<24> of 1124 there was an express provision that 
if the tenant had after 11-2-1122 without the writ¬ 
ten consent of the landlord used the building for 
a purpose other than that for which it was leased, 
he was liable to be evicted from the building. In 
the present case the unauthorised use of the build¬ 
ing as a tea-shop admittedly commenced in ‘Thu- 
lam' 1124 and as # such the tenant became liable to 
be evicted under the aforesaid clause. The Rent 
Controller passed the order of eviction in this case 
on 5-6-1950 when this clause was in force. In the 
appeal and the revision which followed, the only 
question that had to be considered was whether 
the Rent Controller had properly exercised his 
jurisdiction in acting under the clause. The cor¬ 
rectness of that order cannot be tested in the light 
of the corresponding provision contained in the 
Control Order. 1950 which came into force only 
subsequently. 

Thus in any view of the matter, it is clear that 
the present objections raised against that order are 
unsustainable. That order was passed by the Rent 
Controller in the proper exercise of the Jurisdic¬ 
tion conferred on him by Act XXIV (24) of 1124. 
There is no reason for interfering with that order 
bv the issue of any writ or direction under Art. 226 
of the Constitution. The power conferred on this 
Court under Article 227 of the Constitution cannot 
also be invoked for giving any relief to the peti¬ 
tioner against the order of eviction passed against 
him by the Rent Controller. 

(8) In the result this petition is dismissed with 
costs to respondents 1 to 2, Advocate s fee 
Rs. 50’-. 

V.R.B. 


Petition dismissed. 
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Kumara Pillai Kunjan Pillai, Appellant v. 
Kurien Ouseph 2nd another. Respondents. 
Second Appeal No. 120 of 1124. D/- 30-7-51. 

Debtor and Creditor—Extinguishment of lia¬ 
bility by merger — Extent of — (T. P. Act 

(1882), S. 101). . 

It is a principle of jurisprudence that a 
person cannot, at one and the same time, 
unite in himself two opposite characters. 
For instance, a person cannot be his own 
creditor, or the mortgagee of his own rights. 
The doctrine of merger proceeds on this 


principle. The rule no doubt owes its ori¬ 
gin to the ‘confusio’ of the Roman Law. The 
coincidence of the two opposite characters 
of debtor and creditor in the same person 
operates as an annihilation or extinguish¬ 
ment, whereafter there is no more creditor 
or debtor. If the quantum of the interests 
that coincide is co-extensive, the extin¬ 
guishment is complete; otherwise there 
would be an extinguishment ‘pro tanto.’ The 
principle applies to all obligations what¬ 
ever be their origin and nature; it applies 
to obligations arising out of or merged in 
and evidenced by decrees as well. The 
principle would equally apply whatever be 
the manner in which the two characters 
happen to become vested in the same indi¬ 
vidual whether by act of parties or by 
operation of law. Case law Ref. (Para 4) 

A obtained a money decree against B for 
Rs. 450. A then borrowed Rs. 250 from 
C hypothecating the said decree as secu¬ 
rity. C transferred his interest under the 
hypothecation bond in favour of B. B as 
transferee then instituted a suit against A 
for recovery of the amount due under the 
hypothecation bond personally from A as 
also by sale of the hypotheca: 

Held that on account of the operation of 
the rule of extinction occasioned by the 
plaintiff becoming debtor and creditor the 
plaintiff’s claim for money due on the hy¬ 
pothecation bond must be taken to have 
been satisfied out of the decretal amount 
due from him which was in excess of his 
claim. The plaintiff therefore had nothing 
to recover by action and hence his suit 
was not maintainable. 32 Cochin L R 290, 
Rel. on; 35 Cochin L R 414, Ref. (Para 6) 
Anno: T. P. Act, S. 101, N. 1. 

Mathew Muricken and O. L. Abraham, for 
Appellant; T. S. Krishnamoorthi Iyer, for Res¬ 
pondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’82) 5 All 27: (1882 All WN 140) 

(’88) 10 All 570: (1888 All WN 231) 

(’33) 54 All 448: (AIR 1932 All 704) 

(’45) ILR (1945) 1 Cal 233 
(’26) 51 Mad LJ 443: (AIR 1926 Mad 1141) 

32 Cochin LR 290 
35 Cochin LR 414 
(1827) 4 Bing 149: (130 ER 725) 

SUBRAMANIA IYER J.: The first defendant 
in O S. 272 of 1120 on the file of the Munsms 
Court, Vaikom. is the appellant In this Second 
Appeal He had obtained a decree for money 
against the plaintiff in O. S. 56 1104 of the same 
court under which he had to get Rs. 450/-. He 
borrowed Rs. 250/- and executed a bond for re- 
payment thereof in favour of the 2 nd defendant, 
hypothecating the said decree as security. Bet A 
dated 5-6-1111 Is the bond. On 28-4-1117 the 2nd 
defendant assigned his interests under Ext. A in 
favour of the plaintiff by executing a deed of 
transfer, Ext. B. The plaintiff 
such transferee seeking recovery of the amount due 
under Ext. A personally from the 1st defendant as 
also by sale of the hypotheca. The total amount 
claimed in the suit inclusive of principal and in¬ 
terest is Rs. 375/-. .. , 

(2) Various contentions were raised by the 1st 
defendant which were all repelled by both the 
courts below. The only point that is nOsed mg 
Second Appeal is as regards the maintainability 

of the suit. 
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(3) Mr. Mathew Muricken, learned counsel for 
the appellant, contends that the legal consequence 
of the transfer of the deed of hypothecation, Ext. 
A, in favour of the plaintiff who is the judgment- 
debtor in the decree which is the hypotheca under 
which an amount in excess of that which is claim¬ 
ed in the plaint is payable by him is to extinguish 
the plaintiff’s obligation under the decree to the 
extent of the amount due under the hypotheca¬ 
tion bond and that it will not operate to create 
any right in him which he can enforce by a suit. 

(4) Ext. A operates to transfer the decree in O. 
S. 56/1104 in favour of the 2nd defendant though 
the transfer is only by way of security The rights 
of the 2nd defendant under Ext. A have been 
transferred in favour of the plaintiff. The result 
is that the plaintiff has become the transferee of 
the rights of the decree-holder ( 1 st defendant) in 
O. S. 56/1104 under which he is the judgment- 
debtor that is to say, the two opposite characters 
or qualities of debtor and creditor became united 
in the same person, viz., the plaintiff. 

It is a principle of jurisprudence that a person 
cannot, at one and the same time, unite in him¬ 
self two opposite characters. For instance a per¬ 
son cannot be his own creditor, or the mortgagee 
of his own rights. The doctrine of merger pro¬ 
ceeds on this principle. The rule no doubt owes 
its origin to the ‘confusio’ of the Roman Law 
The coincidence of the two opposite characters of 
debtor and creditor in the same person operate 
as an annihilation or extinguishment, whereafter 
I b6re J? ™ m ° re creditor or debtor. If the uuan- 
™ .^ e /iterate that coincide is coextensive. 

complete; otherwise there 
would be an extinguishment -pro tanto'. The prin¬ 
ciple applies to all obligations whatever be their 
origin and nature; it applies to obligations arising 
merged , ln and evidenced by decrees as 
Principle would equally apply whatever 
n £L“* nner “ which the two characters happen 
bv an?« eS H d ln t £ e same individual whether 
nrin^L f E ar , tie ? or b * ^ration of law. This 

ls weU established, is covered by 
from very early times, and has been 

in e Z r ^ ere - Th0 dict um of Best C J. 

in NEAL v. TURTON', (1827, 4 Bing 149 at p 151 

™ 6 / 6 is no principle by which a man can be at 
the same time plaintiff and defendant" which ap- 

SJt Tnmlih Proceedings in execution, is a coroL 

° m !i h3S Stated the 111,6 ln ^ese terms: 
ii the creditor succeeds, as heir to him whn woe 

credttor°th2 C obHMt 0 i r the , fu rely SUCC€eds to the 
hnt ^ h t, b g t on of the SUI- ety is annulled- 

£L th Fnr ^ r ’ “Tubeless, remains still ob! 

’ ged *i , f ,^ e surety s obligation which is ex¬ 
tinguished by this change was only accelsorv tn 
the principal obligation "and if there wSTmo£ 
debtors, or more creditors, for one and the Zmo 
sum, and if one of the debtors should succeed to 

fS^-USSSS J2?aS3r*«“ 

fusion or merger when the debtor and credhor 
be^me one and the same person, for Sice 

hu rtPht«r red ^° r ( became by succession heir to 
his debtor and vice versa. Whenever th* nri^ 

an P v a L 0bll8atiOn u,f as ext lnguished by confuSon’ 
woo °hhgation for instance suretyship-! 

as also extinguished: but the opposite case was 


not true -extinction of the accessory did not ex¬ 
tinguish the principal obligation. Confusion as 
a mode of extinguishing obligations is found in 
modern law, such as the French, Italian. Spanish. 
Japanese. Louisiana, and Anglo-American. For ex¬ 
ample, the Japanese Civil Code provides that if 
the obligation, right, and duty become vested 
in the same person, the obligation is extinguish¬ 
ed.*' 


It is not necessary to discuss the decisions; it 
would be sufficient to make reference to the 
leading and more important ones: 'BANARSI DAS 
v. MAHARANI KUAR', 5 All 27; 'KUDHAI V. 
SHEO DAYAL\ 10 All 570; ‘MT. ASIA BIBI v. 
AZIR AHMAD', 54 AU 448; 'ABDUL KADIR SA¬ 
HIB v. ABDUL KADIR MARAKKAYAR', 51 Mad 
L J 44 3 ; 'KHELAT CHANDRA v. PEARY LAL', ILR 
(1945, 1 Cal 233. 

(5) Mr Krishnamoorthi Iyer, learned counsel 
lor the plaintiff-respondent relied upon two deci¬ 
sions : 'RAPPAI v. RAMAN NAIR', 32 Cochin L R 

m£* a o d ,3Hi BRA “ ANIA PATTAR V. VISWANA- 
THA PATTAR, 35 Cochin 414. The one in 35 
Cochin does not appear to have any application 
to the present case. 32 Cochin L R 290 was a decision 
o.TVi 16 S6cond Proviso to the 14th Rule of the 
yvtv the Cochin Code Civil Procedure. 
XXLX/llll, which provides as follows: 

"'Order 21, Rule 14:' Where a decree or if a 
decree has been passed jointly in favour of two 
or more persons, the interest of any decree-hol- 
f„ er J. n , the d6cree 18 transferred by assignment 
m writing or by operation of law. the transferee 
may apply for execution of the decree to the 

P^ d it: and the decre e may be 
executed in the same manner and subject to the 

S m slch n SS“hSder. the ‘ Wic « i01 ' «« "»>*> 

Provided that, where the decree, or such in¬ 
terest as aforesaid has been transferred by 

S 1U J!f n .K n ? Uce , of such “PPlication shall be 
£ yen * transferor and the judgment-deb- 
tor, and the decree shall not be executed until 

fu Sfc heart * heir objection. Of any, to 

J™* llso that . where a decree for the 

hill m0 ? ey a ? alnst two or more persons 
has been transferred to one of them it shall 
not be executed against the others," 

and tile question that arose there was whether 

rt»Kti» eal re P rasent ative of a deceased Judgment- 
debtor would be a "Judgment-debtor" within the 
meaning of the said 2nd proviso. 

th? r princiDle RU of e it ; i Pl ? viso 2 is ak0 bottomed on 
existEof\£L2f lnctl0 K oooasioned by the co- 
riUnr opposlte Qualities of debtor and cre- 

S .* rhe Principle of extinction 

caspc V 2 < ? 0C , hin L R 290 and in the various 

thereof ^ ^ Indla whlch ^ referred to 

tnereln. TTie two learned Judges who heard 

Hie case first could not agree. The learned 

Chief Justice was of the opinion that 

of a Pr S pro .t} ibi . t . ed execution only in case 
, a . total extinction occasioned by a com- 
plete transfer of the entire rights under the de- 
cree which was not the case there. The other 
learned Judge took the view that th* J“wki t ? er 

r 11 com^r uai -^sassSdS 

the coincidence of the two characters even to « 

would be an extincUon whether Sfi S K 

aas trjssz* si 
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third learned Judge before whom the matter was 
placed on account of such a difference of opinion 
also accepted the principle of extinction as afore¬ 
said after a discussion of the various authorities 
cited before him, but was of the opinion that that 
principle had no application to the facts of that 
case, as in his view, though the person who sought 
execution of the decree was a legal representative 
of the judgment-debtor, he was not himself a 
judgment-debtor within the meaning of the prohi¬ 
bition which did not, therefore, stand in the way 
of his executing the decree. The decision in 32 
Cochin L R 290 thus is in support of the view that 
we have taken in this case. 

(6> The plaintiff was a judgmenUlebtor in O. S. 
56/1104 to the tune of over Rs. 450/-. The amount 
of the hypothecation bond, as the transferee of 
which the plaintiff has brought the suit is only 
Rs. 250/- which, with interest as claimed in the 
plaint, as already stated, comes to Rs. 375/- only, 
which is far less than the amount that the plain¬ 
tiff is liable to pay under the decree. The result 
is that on account of the operation of the rule of 
extinction occasioned by the plaintiff becoming 
debtor and creditor, the decree is satisfied to the 
extent of the consideration for Ext. A that is, to 
the extent of the amount that is sought to be re¬ 
covered in the suit. The plaintiff, having thus got 
satisfaction of the amount due to him under the 
hypothecation deed by the discharge of his liability 
under the decree to that extent, has nothing to 
recover by an action. The suit filed by the plaintiff 
cannot, therefore, be maintained and the second 
appeal should be allowed with costs in this Court. 
As regards costs in the courts below, we direct 
the parties to bear their own costs as the question 
does not appear to have been presented to either 
of the courts below in the manner in which it was 
done before us. 

K.s Appeal allowed. 
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Padmanabhan Krishnan, Appellant v. Mathe¬ 
van Pillai Kesava Pillai, Respondent. 

Second Appeal No. 376 of 1950, D/- 5-12-51. 

Evidence Act (1872), S. 40 — Two conflicting 
decrees inter partes — Later prevails — Exe¬ 
cuting Court can refuse to execute the earlier 
decree — (Civil P. C. (1908), Ss. 11 and 47). 

In order to render the earlier decree in¬ 
operative, it is not necessary that it should 
be reversed or superseded by proceedings 
arising out of the same case. On the other 
hand, it may be collaterally superseded and 
rendered ineffective even by some ulterior 
and independent proceedings. What is mate¬ 
rial is that the parties to the first decree 
must also be parties to the subsequent pro¬ 
ceedings so that the decision in such subse¬ 
quent proceedings may be binding on them. 
The rights and liabilities covered by the 
decree must also have been considered and 
adjudicated upon in the subsequent pro¬ 
ceedings. When there have been two ad¬ 
judications binding on the same parties in 
respect of the same right, the later adjudi¬ 
cation has to prevail over the earlier one. 

It cannot be said that so long as the ear¬ 
lier decree has not been reversed or super¬ 
seded in express terms, the executing 
Court is bound to enforce that decree. When 
the existence of the later decree having 


the effect of superseding the earlier decree 
is brought to the notice of the execution 
court, it is bound to realise that the ear¬ 
lier decree has become inoperative and un¬ 
enforceable and thus to refuse to execute 
it. 

A decree based upon a partition deed di¬ 
rected A, a party to pay a certain amount 
to B to equalise the shares. Later on in 
another suit the partition deed was set 
aside. Parties to the first suit were also the 
parties to the second suit: 

Held that the decree in the first suit was 
superseded by a decree in the later suit 
and the executing Court could refuse to 
execute it: Case law Ref. (Paras 4, 5) 
Anno: Evidence Act, S. 40 N. 1; Civil P. C., 
S. 11 N. 100; S. 38 N. 9a. 


T. S. Krishnamoorthi Iyer, for Appellant; 
T. R. Subramania Iyer, for Respondent. 
REFERENCES: Courtwar/Chronological/ Paras 


(*63-66) 10 Moo Ind App 203: (3 WR 25 (PC) 4 
(*23) AIR 1923 PC 167: (46 Mad 895) 4 

(*16) 31 Mad LJ 219: (AIR 1917 Mad 950) 4 

(’21) 1921 Mad WN 487: (AIR 1921 Mad 612) 4 
(*49) 1949 Ker LT 140 4 

(’50) 1950 Ker LT 32 4 


SANKARAN, J.: The additional 2nd plaintiff- 
decree-holder in O. S. No. 772 of 1105 on the file 
of the District Munsiff's Court at Kazhithura is 
the appellant. The question for determination in 
this appeal is whether the rights under the decree 
in this case subsist and whether the decree-holder 
is entitled to enforce such rights against the judg¬ 
ment-debtor. 


(2) As per a partition arrangement embodied in 
l deed of partition executed by the plaintiff and 
he defendants in this case, along with the other 
nembers of their tarwad, the judgment-debtor in 
his case was to pay a certain sum of money to the 
>laintiff towards the adjustment and equalisation 
if the respective shares. The plaintiff has obtained 
he decree in this case for recovery of the said 
imount. But by the subsequent decree passed in 
). S. No. 50 of 1106, the partition deed on the basis 
if which the plaintiff has obtained the decree in 
). S. 772 of 1105, was itself set aside. The plaintiff 
md the defendants in this case are all parties to 
>. S. 50 of 1106 also and as such the decree in 
hat case is binding on all of them. All the same 
he additional 2nd plaintiff in O. S. 772 of 1105 ap- 
>lied for the execution of the decree in that case 
rhe 2nd defendant objected to the execution and 
ontended that the decree has become unexecutable 
>ecause it has been superseded by the decree in 

S. 50 of 1106 under which the right for recovery 
,f the money covered by the decree in O. S. 772 or 
105 has been extinguished. This objection was up- 
leld by both the lower courts, and hence this second 
ippeal by the decree-holder. 

(3) On behalf of the appellant it is argued that 
he decree in O. S. 50 of 1106 has not in expre^ 
erms set aside the decree in O. S. 7/2 oi llOo '’•inch 
nust therefore be deemed to be in force even after 
he passing of the decree in O. S 50 of 1106. We 
ee no force in this contention. Tne validity and 
,ustainability of the partition deed which fonned 
he basis of the decree in O. S. 772 of 1105 had been 
:hallenged in the subsequent suit O. S 50 of 1106^ 
rhis means that all the arrangements embodied 
n that partition deed inclusive of J*® 
mabling the plaintiff in O. S. /72 of llOo to 
over a specific sum of money from ^ defendant 
n that case, had been called in question ^• J*; 
0 of 1106. The decree in O. S. 50 of 1106 did not 
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reserve in favour of the plaintiff in O. S. 772 of 
1105, who is a party defendant to O. S. 50 of 1106, 
the right to recover any amount on the strength 
of the partition deed. On the other hand, the 
partition deed in its entirety was set aside by the 
decree in O. S. 50 of 1106 resulting in a negation 
of the plaintiff's claim in O. S. 772 of 1105 to re¬ 
cover any amount on the strength of that partition 
deed. Thus so far as his right in respect of the 
amount is concerned, there have been two decrees 
the earlier decree upholding his right and the later 
decree negativing that right. In such a situation 
the earlier decree cannot be deemed to be subsist¬ 
ing as a valid and enforceable decree. It has been 
superseded by the later decree. 

(4i In order to render the earlier decree inopera¬ 
tive it is not necessary that it should be reversed 
or superseded by proceedings arising out of the 
same case. On the other hand, it may be colla¬ 
terally superseded and rendered ineffective even 
by some ulterior and independent proceedings This 
position has been upheld by the Judicial Committee 
of the Privy Council in 'SHAMA PURSHAD v. 
IHJRRO PURSHAD', 10 Moo Ind App 203 (PC) 
pie same principle was affirmed in 'NAG ANN A v' 
R. VENKATAPAYYA'. AIR 1923 P C 167 What 
i material is that the parties to the first decree 
"’ u ®t a. !s ° b e parties to the subsequent proceedings 
so that the decision in such subsequent proceed¬ 
ings may be binding on them. The rights and liabi- 

innc S i/ 0V 5 red ^ by J t 1 h ! dccree must also have be en 
n^il” ed and adjudicated upon in the subsequent 

Ct'Hf When there have been two adjudica¬ 
tions binding on the same parties in respect of 
the same right, the later adjudication has to pre¬ 
vail over the earlier one. 

ni^ d i Cial ? recedents governing this matter are 
d ^ orm - 111 -moturi SESHAYYA v 

if PA R0W • 31 L J 218 * 

cases of Judgments ‘inter partes’ the later ad- 
^ru C 5 ° n u s , h ° uld be as superseding the 

was U m’ade’^ ther ° F n0t the earUer ad j udiCat, °n 

111 <RUK MANI AMMAL V. 
NARASrMMA IYER, 1921 Mad W N 487 that 
,where the rights obtained under two decrees both 

o«e" r K -ft s kstS 

hp C w f 2 1 a s ° .J 0 the same effect. There It was 
held that when there are two inconsistent nnH 

contradictory decrees 'inter partes’ thf priJr de- 

cree becomes unenforceable after the later decree 

S? K a S e ju ca v n ic n e ; M L TS 

grtessr-wsa a 

and the defendants were ali paS had come im 

l lderation an d was decided in O. S 772 of 
1105 as also in O. S. 50 of 1106 The Dart!** 

S* e "' Ue, ; su| t being parties to the latent Ms? 

bound by the decree In the later suit' 
which has in effect superseded, though not in ex’ 

nSt that i 0 J ong as the earlier decree has 

not been reversed or superseded in express terms 
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the executing Court is bound to enforce that de-i 
cree. When the existence of the later decree having] 
the effect of superseding the earlier decree is 
brought to the notice of the execution court, it is 
bound to realise that the earlier decree has become 
inoperative and unenforceable and thus to refuse 
to execute it. It follows, therefore, that the lower 
court was right in rejecting the execution petition 
filed by the present appellant on the strength of 
the decree in O. S. 772 of 1105. 

(6» In the result the order of the lower court is 
confirmed and this appeal is dismissed with costs. 

RGD - Appeal dismissed. 
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KOSIfl AND GOVINDA PILLAI JJ. 

Pakavathi Neelakantan, Appellant v. Ummini 
Pillai Lekshmi Pillai, Respondent. 

12-1M951 SUit N ° S ' 330 and 598 ° f U23 ' °/- 

men/) T V* , (188 ; ) * S ' 61 <before amend- 
ment) Principle of section applied in Trn- 

vancore-Cocliin, even before inteoduction of 

I. P. Act there — Several mortgages on same 

property in favour of same person — Remedy 

TQ& m ~ He 5 can^f-| C l S?CC - ° ne mortgage bar ’ 
"hen redeeSns^nlLe" 5 " 1 tl,eir 

fer N ° 0 f W p?±"£ ng A ' he fact that th ® Pans¬ 
ier of Property Act was not law in Tra- 

ih a e n r C e 0re tho nd n C ° Ch ^ bef ° re i,s tatnffurtta, 
there, the principle which s. 61 (before 

its amendment in 1929) impliedly recog- 

was a PPj ica ble to Travancore and 
Cochin and all the mortgages over the 
same property in favour of one and he 
Person must be simultaneously re- 
deemed, and the mortgagor is not entitled 
to redeem one without redeeming the other 
or others. AIR 1927 PC 32; AIR 1940 Pr 
fy 9 * 6 Trav LR 546; AIR 1947 Mad 18; 

Relfed on ,S1 ° nS ^ AIR 1951 Trav ' C 17 ' 

The fact that an unsuccessful attemnt 
was made to realise the puramkadSm 
amount ,s no bar at all to permit thfuSS 
"i e '. A se ^ond suit within the statutory 
hfbited >S n0t UndCr the circum stances pr£ 

1 be fact that the mortgagee had by the 
b™ ‘he suit for redemption of one of the 
mortgiiges is brought lost his right to en- 

in 1116 P uram kadam amount 

raff esp -» ct ° ther mort S a ges by a sepa- 
rate suit wUl no t stand in his way to claim 
it when these other transactions are sought 
to be redeemed. All that is needed for 
a mortgagee to avail of the right of tack¬ 
ing is that on the date when several mort- 
gagegs become united in him they must 
ail have been live mortgages and that if 
a mortgagee has a right to insist upon re- 
demption of all the mortgages which havp 
become united in him. he can hold on to 
tte woperty and claim that the mortgagor 
when redeeming the one. must redeem Ml' 

ls "° re ason or principle which neces^ 
sitates all mortgages being alive on 

* M SwSft 
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REFERENCES: Courtwar'/Chronological/ Paras 
SJJ) AIR 1927 PC 32: (50 Mad 180) 8 

( 40) AIR 1940 PC 38: (ILR (1940) Kar PC 76) 


the mortgagor, they are still available to the 
mortgagee as a shield to defend his pos¬ 
session. Limitation does not extinguish 
the liability but only bars the remedy. AIR 
1947 Mad 18; AIR 1932 All 558; 1946 Trav 
L R 546; 3 Select Dec. 34; AIR 1922 Mad 
249; AIR 1943 Mad 370, Relied on. 

(Para 11 ) 

Anno: T. P. Act, S. 61 N. 2. 

(b) T. P. Act (1882), S. 63A — Stipulation 
for improvements to be effected by mortgagee 

— Only some of improvements effected—Mort¬ 
gagee is not entitled to more than ratable pro¬ 
portion of amount provided for in deed. 

The law of landlord and tenant and mort¬ 
gagor and mortgagee as administered in 
Iravancore does not impose any restric¬ 
tions on the freedom of the parties to make 
contracts regarding value of improvements. 
That law recognises no distinction whether 
the value is fixed before the improvements 
are made or after it. The mortgagee and 
those holding under him are bound by 
stipulations in the mortgage deed and for 
the items of works specified in that docu¬ 
ment they cannot get a higher value than 
that fixed by it. Where all the stipulated 
improvements have not been effected, the 
mortgagee is not entitled to claim more 
than the ratable proportion of the amount 
provided for in the mortgage deed. 23 Trav 
L J 369, Foil. (Paras 14, 15) 

Anno: T. P. Act, S. 63A N. 5. 

(c) T. P. Act (1882), S. 63A — Mortgagee 
given possession with directions to make spe¬ 
cific improvements — He cannot make other 
improvements and claim compensation for 
them—But he is entitled to remove materials. 

It is for an owner to decide what use he 
should make with his land and if a mort¬ 
gagee or lessee is given possession of a 
land with specific directions as to what he 
should do with it or what improvements 
he should make thereon, he cannot disobey 
those directions or make such use as he 
in his wisdom deems fit or claim compen¬ 
sation for improvements effected according 
to his whims and fancies. If the mortgagor 
does not wish to pay for such improve¬ 
ments, the mortgagee is entitled to remove 
the materials. 18 Trav L J 95, Relied on. 

(Para 16) 

Anno: T. P. Act, S. 63A, N. 3. 

(d) Civil P. C. (1908), O. 34 R. 10—Redemp¬ 
tion suit — Normally mortgagee is entitled to 
his costs unless he is guilty of misconduct — 
Putting excessive value on improvements is not 
misconduct — Mortgagee however claiming 
more than what was bargained for in mort¬ 
gage deed, and also putting plaintiff to prove 
his title to redeem, when there was no doubt 
about his title — Mortgagee allowed only one 
fourth of costs incurred by him in lower Court 

— High Court refused to interfere. (T. P. Act 

(1882), S. 60). (Para 20) 

Anno: C. P. C., O. 34 R. 10 N. 3; T. P. Act, 
S. 60 N. 49. 

T. K. Narayana Pillai, for Appellant; N. K. 
Narayana Pillai and P. Sivarama Iyer, for 
Respondent. 
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30 Trav LR 47 
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KOSHI, J.: These two appeals arise from one 
and the same decree in O. S. No. 853 of 1119 on 
the file of the Kottarakara District Munsiffs Court. 
The suit was brought to redeem an otti and while 
the court granted redemption, the terms on which 
it has been allowed has not met with satisfaction 
from the side of the plaintiff or that of the con¬ 
testing defendants. Defendant 3, one of the 
legal heirs of the deceased mortgagee, has brought 
A. S. No. 330 while A. S. No. 598 has been preferred 
by the plaintiff. For the most part the two appeals 
cover common grounds but before we proceed to 
state them we have to state the facts of the case. 

(2) The plaint comprises three items of which 
item 3 is a building on item 1 put up by the mort¬ 
gagee. Items 1 and 2 belonged to one ‘Pazhavila’ 
Tarwad and in a family partition effected in 1101 
these items were allotted to the share of the 
plaintiff's father, deceased Mathevan Krishnan. On 
the latter's death in 1115 the plaintiff became the 
sole owner of the properties. Long before the 
partition of 1101, on 26-8-1071. the Pazhavila Tar¬ 
wad had created an otti (Ext. B) in respect of these 
items in favour of the mother of defendants 1 to 3, 
Kunimba Echamma for a consideration of 
Fs. 10000 of which Fs. 5000 were left in the hands 
of the mortgagee to effect certain specified improve¬ 
ments on the properties. Item 1 is a puthuval 
which had got silted up and the mortgagee was 
directed to remove the sand and silt and make the 
property fit for paddy cultivation. Item 2 is a 
chira adjoining item 1 planted with cocoanut trees 
and the mortgagee was directed to widen a canal 
running alongside of it and to construct a culvert 
at the junction of the canal with an adjoining river. 
While the properties were thus outstanding in the 
possession of the mother of defendants 1 to 3, on 
4-4-1078 the ‘Pazhavila’ Tarwad granted a ‘melotti’ 
in favour of defendant 1 authorising him to redeem 
the otti and received a sum of Fs. 2000 as additional 
ottiartham. The document is Ext. C in the case 
and it is really a ‘melotti cum puramkadam’ deed, 
for besides the Fs. 2000 mentioned a further sum 
of Fs. 3000 was also received by the tarwad from 
defendant 1. In respect of the latter amount the 
equity of redemption was charged and the tarwad 
had made itself personally liable for its repayment. 
In fact the provision was that Fs. 1000 will be re- 
paid before 30th Medom 1078 and the balance be¬ 
fore 30th Medom 1080. Provision was also made in 
that document for payment of the value of un- 
pro vements due to the mortgagee as per the terms 
of Ext. B. the otti deed. Defendant 1 however 
found himself unable to redeem the otti and on 
29-3-1090 he conveyed his rights under Ext. c to 
his mother, the ottidar as per Ext. P. °n the death 
of the mother defendants 1 to 3 succeeded to her 
estate and they are now the persons entitled to the 
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rights under Exts. B and C. Defendants 4 to 20 
were impleaded in the suit on the ground that 
they had obtained some interest over the properties 
under defendants 1 to 3 or their mother. 

(3) In her plaint the plaintiff offered to pay 
Fs. 7000 towards the mortgage money clue under 
the two documents (Exts. B and Ci and Fs. 2850 to¬ 
wards value of improvements. The plaint averred 
that out of five acres and fifty-seven cents com¬ 
prised in item 1 , one acre and eighty cents alone 
had been converted into wet land and that the 
mortgagee had not widened the canal as per the 
stipulation made in the otti deed. It was admitted 
that the culvert had been constructed. According 
to the plaintiff as all the improvements specified 
in Ext. B were not effected, towards value of im¬ 
provements the defendants were not entitled to 
anything more than the rateable proportion of the 
Fs. 5009 earmarked for that purpose in that docu¬ 
ment and such proportionate value was estimated 
in the plaint at Fs. 2850. The plaint also stated 
that the mortgagee and defendants 1 to 3 had 
committed waste on the properties and claimed 
damages in lieu thereof. Along with the plaint an 
amount of Fs. 12000 was paid into the Court, but 
the plaint contained no offer to pav the said 
amount or any portion thereof to the defendants 
before the suit was decided. The plaintiff wanted 
defendants 1 to 3 to remove the building shown as 
item 3 in the plaint schedule and claimed mesne 
profits of items 1 and 2 from the date of the 
institution of the suit as also costs of the action. 

<« Defendants l and 3 contested the suit and 
they filed a joint written statement. Thev joined 
issues with the plaintiff on almost all matters re- 
ferred to in the preceding paragraph. According 
to them the puramkadam amount of Fs. 3000 had 
also to be paid as part of the price of redemption, 
mey claimed reasonable compensation for all im- 
provements effeced by them regardless of the 
stipulation in Ext. B and claimed to have planted 
cocoanut and oilier I rees on the portnn of item 1 
which had not been converted into wet land Thev 
disputed the plaint allegations regarding waste and 
the plaintiff’s right to claim damages. Thev agreed 

***5? Vjf bu,ld ‘ ng . and claimed that they were 
entitled to their costs in the suit. It was also con- 

sustainable 1 the Claim f0r mesne proflts was Un ' 

The lower court fixed the mortgage money 
at Fs. 7000 and held that notwithstanding the stjnu- 

k? Ext B the defendants were entftled to 

nC?H b ht c ° ,npen '£!: ion for aU ^e improvements 
effected by them. The lower court's award in that 

b f baJ f came to Fs 1652-13 chs.-l cash and the 
pla ' ntdI ’ s claln J f oj damages in lieb of alleged 
waste was negatived. The court also disallowed fm, 

mnrt£> pr0flts t0 the . plalntlff but has held that the 
mortgage money paid into the court should bear 6 

^ r He^ t u mterest 1 per f nnum from the date noUce 
of deposit was given to the defendants The de¬ 
fendants are directed to remove the building ritpm 
3 within two months from the date of SerS 
of the execution notice and in case that is nrn 
done provision is made for its rem^vni twa 
court. As for costs the direction k that thM 

shou i d bear her costs and pay the de 
fendante one-fourth of the costs incurSby kem. 

(b) As against the decree passed in 0 ^ 
2™ both sides have appealed In A S No 330 
which is the appeal by defendant 3 'the w.inis 
taken are: ( 1 ) that the puramkadom rnL.mt ^ 

nriri°°f sl \ ould aIso have been made part of the 
£ lc f ° f r ^ d ® mpt '°" : (ii) tha t a further amount of 

ch : 0 uud Cash G should have been allowed 
towards value of improvements; (ill) that the provi- 
8ion for interest on the mortgage money is wrong 


and (iv) that the contesting defendants should 
have been allowed all their costs in the suit. 

(7) The points taken in the plaintiff’s appeal 
A. S. 598 are: (i) that the Court’s award towards 
value of improvements is excessive and that re¬ 
gard being had to the provision in Ext. B the de¬ 
fendants are not entitled to anything more than 
Fs. 2850, the rateable proportion for the improve¬ 
ments carried out; (ii) that the Court went wrong 
in refusing to award mesne profits and (iiii that 
the plaintiff should have been allowed her costs 
and not made liable for any portion of the costs 
incurred by the defendants. Of these, the first 
point alone was seriously pressed while on the two 
other points it was more or less conceded that the 
decision on them will depend upon the lines the 
decision of the main question in the two appeals 
take. 

C 8 > It is convenient to deal with point (i) in 
A. S. No. 330 first. When defendant 1 transferred 
his rights under Ext. C to his mother as per Ext. P 
she could have enforced payment of the puramka- 
dom of Fs. 3000 by means of a suit. In other words 
it was a live claim on 29-3-1090. the date of Ext. P. 
In fart an infructuous attempt was made in O. S. 
390 of 1090 of the Quilon Munsiff’s Court to re¬ 
cover it. Though a decree was obtained execution 
was disallowed on the ground that the plaintiff tar- 
wad was not properly represented in the suit. Vide 
Exts. K and J, the respective orders of the execu¬ 
tion court and the appellate court made on the 
matter. A second suit to realise it, with all the 
necessary parties on the record, was not prohibited 
by law provided such suit was brought within the 
statutory period. It is not very clear from the 
lower court's judgment as to the ground on which 
it refused to tack on the puramkadom amount to 
the Ottiartham’ due as per Exts. B and C. From 
what has been stated above it is clear that Exts J 
and K created no bar to it. 

Tbe _ learned Counsel strenuously con¬ 

tended that the law as administered in Travancore 
did not permit such tacking to be made and that 
in any view it should not be allowed in this case 
as when it was claimed the right to recover the 
puramkadam amount had become barred by limi¬ 
tation. So far as we can see there is no substance 
in either contention. The Travancore Law on 
tne subject always remained untrammelled by anv 
provision of the Transfer of Property Act and in 

fon^sorVio 115 n h t C h e th f Said Act Was introdu <*d be- 
iQon e 10 61 thereof was amended by Act XX of 

j £ 20 C cases where there were two incumbrances 

rniAH 1 rTn proporty the mort sagor was not en- 
t 0 c£ d ?* m th , e one ^thout redeeming the 

Lw Speaki ? g 0f section 61 ^ it stood before 

f^ nr^^i end lw g 1/01X1 Sinha Said as follows 
in pronouncing the judgment of the Judicial Com- 

KRKhma' ‘^AMARAyANINGAR v. govinda 
KRISHNA, AIR 1927 P C 32 at page 36: 

The section which the appellant’s counsel urges 
^ J?appUcaWe to the facts of this case is 
.5 61 of the Transfer of Property Act, which en¬ 
acts by implication that a mortgagor seeking to re¬ 
deem shall not be entitled to do so without pav¬ 
ing any money that may be due under a separate 
mortgage or charge, if the latter relates to the 
same property." 

In this context it will be instructive also to quote 
a passage from the judgment Lord Romer rave 

d X** 1 NATH v - PRAMATHA NATH’ AIR ^940 
p c 38. At page 43 of the report the learn 
is seen to have observed: w 

“In the case however of a mortgagee holdine 
first mortgage on property A and also a second 

toe same property, the mortgagor 
cannot on payment of the first mortgage redeem 
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the property, that is to say claim a reconveyance 
and delivery of the title deeds, and so forth, 
unless he repays what is due on the second 
mortgage.” 

These two decisions were referred to and followed 
by a Division Bench of the Travancore High Court 
composed of Krishnaswamv Iyer. C. J and Krishna 
Pillai. J. in 'BHASKARAN MOOTHATHU v. AGNI- 
SARMARU NAMBOORI’, 1946 Trav L R 546. In 
that case Krishnaswamy Iyer. C. J. who pronounced 
the judgment of the Court examined at length the 
I question whether in circumstances similar to the 
present the mortgagor can be permitted to redeem 
one of the two mortgages alone subsisting on an 
item of immovable property and categorically stated 
that notwithstanding the fact that the Transfer of 
Property Act was not law in Travancore the 
principle which S. 61 (before its amendment in 
1929) impliedly recognised was applicable to 
Travancore and that all the mortgages over the 
same property in favour of one and the same 
person must be simultaneously redeemed. We were 
not told anything at the Bar to induce us to take 
a different view here. It is worthy of notice that 
in a recent case before the Madras High Court it was 
suggested that the common law of India bearing 
on the point even during the pre-Transfer of Pro¬ 
perty Act days, that is, before 1882 was the same 
as that enacted bv S. 61 as it originally stood. See 
‘NACHAPPA GOUNDAN v. SAMIAPPA GOUN¬ 
DAN’, AIR 1947 Mad 18 at p. 24. In that case 
Somayya and Yahya Ali, JJ. have discussed the 
whole question very elaborately and the judgment, 
if we may say so with respect, will well repay 
perusal. 

(9) Here it may usefully be added that in Cochin the 
same rule was recognised to be the law f even long 
before the Transfer of Property Act was made law 
there in 1112. See 'ULUTHRA WARRIER v. SUB- 
RAMONIA PATTAR', 3 Select Decisions 34. Re¬ 
cently a Division Bench of this Court consisting 
of the learned Chief Justice and Mr Justice San- 
karan, was called upon to examine what the 
law on the subject was in Cochin before the enact¬ 
ment of the Cochin Transfer of Property Act. XVII 
of 1111. The learned Judges applied the decision 
in 3 Select Decisions 34 to the decision of the cases 
before them and held that what was laid down in 
that decision should be taken to be the common 
law of Cochin on the point. See ‘AZHEEKKAL 
SREE VARAHA DEVASWOM v. UMMER SAIT 
ABDULLA SAIT’, 1950 Ker L T 462 and NARA- 
YANA MENON V. RAMAN NAMBOODIRIPAD, 
A. s. No. 68 of 1123 (Cochin) decided on 31-8-19ol. 

(10) On the question whether a mortgagor can be 
allowed to redeem the first mortgage over a pro¬ 
perty leaving out the second one that was created 
in favour of one and the same person in cases 
where there is no statute law applicable we do not 
think it necessary to add anything what the 
learned Judges in the Travancore and Cochin cases 
referred to have said on the siibJectortowhatB 
contained in the two decisions of th's Court men 

!tinned above. The fact that an unsuccessful at¬ 
tempt was made to realise the P ura " lk l ^ n i t al ?n U, t ^ 
in this case is in our opinion no bar at all to 
permit the tacking asked for. It was not disputed 
that a second suit within the statutory period was 
not under the circumstances prohibited. 

(11) The further question is whether the fact 
that the defendants had by the time the present 
suit was brought lost their nght to enforce pay¬ 
ment of the puramkadam amount by a separate 
suit will stand in their way to claim it when the 
two otti transactions are sought to be redeemed 
The two decisions of this court mentioned above 
and the Travancore and Cochin cases referred to, 
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as also the decision in ‘NACHAPPA GOUNDAN 
v. SAMLAPPA GOUNDAN’, AIR 1947 Mad 18 
answer the question in favour of the defendants. 
The general rule is that a ground of defence never 
becomes barred by statutes of limitation See 
‘PARAS RAM v. SHEO DHAN', AIR 1932 All 558. 
The Limitation Act prescribes only the periods 
within which actions have to be brought. In AIR 
1947 Mad 13 at page 33 it is pointed out that all 
that is needed for a mortgagee to avail of the 
right of tacking is that on the date when severall 
mortgages become united in him they must all 
have been live mortgages and that if a mortgagee 
has a right to insist upon redemption of all the 
mortgages which have become united to him, he 
can hold on to the property and claim that the 
mortgagor, when redeeming the one, must redeem 
ail. Somayya. J. who gave the judgment also said 
that there does not seem to be any reason or 
principle which necessitates all mortgages being 
alive on the date of the suit. Though in ‘BHAS¬ 
KARAN v. AGNISARMARU NAMBOORI’, 1946 
Trav L R 546. the question did not directly arise 
the point is discussed at page 557 and answer given 
in the following terms: 

“The mortgagee’s suit may be barred for the re¬ 
covery of the debt; still the debt subsists and is 
not extinguished and so long as the debt sub¬ 
sists the charge also subsists. The mortgagor is 
given the right to redeem over a period of 50 or 
60 years as the case may be under the Limitation 
Act and his redemption would necessarily involve 
the discharge of the barred, but none the less 
existing, debt payable to the creditor.” 

In ‘ULUTHRA WARRIAR v. SUBRAMONIA 
PATTAR’, 3 Select Decisions 34 it was observed that 
though the remedy to enforce payment of the 
puramkadom by a regular suit was time-barred as 
the puramkadam created an unmistakable charge 
on the mortgaged properties, the mortgagee had 
an undoubted lien on the same which was not 
capable of being extinguished so long as the debt 
remained unpaid. The same rule was enunciated 
in the decisions in ‘VENKATARAMANA v. RAN- 
GIAH CHETTI’, AIR 1922 Mad 249 and ‘ANAN- 
THANARAYANA IYER V. SIVARAMAKRISHNA', 
AIR 1943 Mad 370, Krishnaswami Ayyangar J. with 
whom Leach. C.J. concurred, observed in the 
latter case that the prevailing view in the Madras 
High Court was that even if a mortgage was barred 
by limitation it was still available to the mortgagee 
as a shield to defend his possession. The learned 
Judge added that limitation does not extinguish 
the liability but only bars the remedy. 

(12) In the light of these authorities and the 
principles behrnd them the lower courts decision 
refusing to make the puramkadam amount part oi 
the redemption price is clearly wrong and■ 
modify that decision by holding that the mortgage 
money repayable is Fs. 10,000. Point (D in A. S. 
330 therefore succeeds. 

(13) The next point to be discussed is that re¬ 
lating to value of improvements, while the plaintiiz 
complains that the lower court’s award to tna 
respect is excessive, in A. S. 330 defendant 3 has 
claimed further amounts. A commission was oe- 
puted by the lower court to assess the value of au 
the improvements the mortgagee and her succes- 
sors in interest had effected on the P r °|* rtles “J 
the further amount defendant 3 claims Jn the 
appeal represents the difference between the 

commissioner's valuation and the ani j 0 ^f t ^ d 
lower court has awarded The contention raised 
before us on behalf of the plataUff is that tne 
parties are bound by the terms of Ext. Bl and tha^ 
as the mortgagee or her successors in interest naa 
not effected even all the improvements specified in 
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Ext. B they cannot get anything more than the 
rateable proportion for the works or improvements 
effected. The plaintiff also raised a further con¬ 
tention that the conduct of the mortgagee and 
that of defendants 1 to 3 in planting trees on that 
part of item 1 which remains unconverted was un¬ 
authorised and that they cannot be paid any value 
for the trees or other improvements effected' there¬ 
on. We shall first discuss the question of the value 
relating to the improvements specified in Ext. B. 
the otti deed. 

(14) What the lower court has done is to award 
reasonable compensation for the three items of 
improvements or works specifically mentioned in 
Ext. B. It has awarded Rs. 604-2-8 cash for con¬ 
verting one acre and eighty cents out of item 1 
into wet land, Rs. 581-7-8 for widening the canal 
and for making a by-canal and Rs. 117 for the 
culvert. The question for our decision is whether 
the defendants are entitled to these amounts or 
whether they are entitled only to receive the rate¬ 
able proportion of Fs. 5000 for the works done 
Admittedly the whole of item 1 has not been con¬ 
verted as paddy land. Though in the lower court 
it was contended that two acres had been so con¬ 
verted the finding that the extent of the converted 
°, nl £ ? ne acre and eighty cents was not 
challenged before us. The law of landlord and 
tenant as administered in Travancore did not im¬ 
pose any restrictions on the freedom of the parties 
to mak e contracts regarding value of improvements 

Ivow !5f°!PV ses no distinc tion whether the 
or nf ^ ® xed bef0 J' e the improvements are made 
or after it An exhaustive review of the case law 

VAN^pn 0 ? sl 4H!l ct ^ tj bc found In 'MADHA- 
VAN PILLAI v. THRASIA’, 23 Trav L J 369 The 

case which correctly sets out 
the facts and the principle laid runs thus: 

"SSv ( !Lf^ 0 .K gaee deed of certain Paddy fields 
S k! d i 0r the conversion thereof into a garden 

mo^t^ C i eS b fiX?d the cost of inversion but the 

the flddc JnS averted only a portion of 
tne neias claimed, on redemption, the actual 

amount he had spent for the conversion S 
excess of the amount fixed. 

^c ,d ; jhat the terms of the mortgage deed must 
L thf L e 1 f ° rced “ between the mortgagor 
gJJ M d the m ortgagee cannot 

ar-s « 

in 'KOLAPPAN PILLAI- I it n =, 7 les *, d ? clsion 

S&'S 'E3Utf"Js s ' 

the terms of the deed S fo H nd that 

S' IfTfibt aSs k S thTcottr 

S-n^ ed Jud f es were unable to read InS, ffi 

document a contract contrary to the usual 
th.t a mortgagee or tenant ™ itlUed to“as™£ 


able compensation for the improvements effected by 
him. As observed in 23 Trav L J 369 that case 
does not purport to lay down any general proposi¬ 
tion of law. on the other hand it assumes that if 
there is a contract between the parties fixing the 
value of improvements the parties will be bound by 
that contract. What the decision in 23 Trav L J 
369 and the cases referred to there lay down is not 
a different rule. In the earliest case in *KOLAP- 
PAN PILLLAy, I.tX.D. 517 the learned Judges con¬ 
cluded their discussion as follows: 

"The defendant knew at the time he executed, 
the amount sanctioned in Exhibit A for improve¬ 
ment, that he did so at his own risk, where the 
amount of improvement is fixed by deed, the 
term of the deed must be strictly enforced/’ 

The principle of these decisions has recently been 
followed by a Division Bench of this Court of 
which one of us was a member. See ‘CHEMPA- 
KAKUTTY v. RAMALEKSHMI AMMAL\ 1949 Ker 
L T 92. There the case in 21 Trav L J 265:5 Trav 
L T 668 was distinguished. 

(15) From the foregoing discussion it is clear that 
defendants 1 to 3 and all those holding under them 
are bound by the stipulations in Ext. B and that 
for the items of works specified in that document 
they cannot get a higher value than that fixed by 
it. The plaintiff has offered Fs. 2850 as the rate¬ 
able proportion for the works done and in the 
absence of any case or evidence that the said 
amount does not represent the true proportion we 
have to accept it. That amount and that amount 
alone can be awarded for the works referred to and 
we therefore modify the lower court’s decision 
accordingly, in place of Rs. 1652-13-1 cash awarded 
by the lower court for these works the defendants 
will receive only Fs. 2850 as stated above. 

(16) There is one more aspect to be considered 
under the head of value of improvements The 
lower court has awarded Fs. 350-3 chs. 1 cash as 
the value of the various kinds of trees planted on 
the Portion of item 1 that remains not converted 

and ’ ^ P laintiff ’ s case regarding it is 
that those improvements are inconsistent with the 

EoK* f0r f Wl ll ch the plaint Properties were 
handed over to the possession of the predecessor in 

of defendants 1 to 3. Ext. B makes it 
clear that Pazhavila’ Tarwad wanted to have item 
1 made fit for paddy cultivation and the works the 
was directed to do were all works cal! 
™' al ® d . to ., that e . nd . The plaintiff has further 

ini M<fi/ and a . nd sllt remov ed from the one 
and eighty cents converted into paddy land 

rSiftW/S the remaining portion of item 

for olaStin- L P « h Tf P ° rti0n Was made flt 
wh n f k , , Jt ls , for an owner to decide 

sl ? ou,d mnko with his land and If 

°H r ( 0S T s elven P^^Ion of a land 
with specific directions as to what he should do 

win it or what improvements he should make 
mereon, he cannot disobey those directions or 
make such use as he in his wisdom deems flt or 
compensation for improvements effected 
to . 4 s whims and fancies. This position 
would seem to be so well-established in the Travan- 
core Courts and we need only cite one case to illu- 

‘ KUNJAN v - NETHRAN BHATPA- 
THIRIPAD, 18 Trav L J 95 it was held as follows • 

no rl Sht. without the consent of 
the lessor, to convert, wholly or in part the 
nature or character of the holding from its’ oriel 

owner he must do so at his own rlsf i RwSf 
not so. a weapon would be h^fcS 
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the lessee or mortgagee which might be abused 
for increasing the difficulties in the way of the 
right of redemption.” 


The learned Judges in that case quoted a passage 
in their judgment from ‘PADMANATHAN BHOOT- 
HANATHAN v. KALI NEELAKANDAN', 30 Trav 
L R 47 and it would be instructive to extract that 
passage here. In that earlier case Hunt and 
Ananda Row, JJ. observed: 

“A mortgagee may, no doubt, effect improvements 
consistent with the character of the land, which 
he is given as security over and into which he 
is placed in possession: but he has to return the 
land in the character in which he got it. It would 
be a very dangerous thing to permit a mortgagee 
interfering with the character of the land when 
objected to on the pretext of the conversion being 
what he considered an improvement. At that 
rate there would be nothing to prevent him from 
converting a house into a stable on the pretext 
that stabling would yield better a monitary 
return.” 


The law on the subject being what is set out 
above we cannot uphoid tne lower court's award 
of Fs. 350-Chs. 3 cash 1 for the improvements re¬ 
ferred to and we set aside that award. However, 
when the plaintiff is not prepared to pay for these 
improvements the defendants must have the liberty 
to remove them and we accord permission to the 
defendants to do so. If the defendants choose to 
remove these improvements they must do it within 
two months of the receipt of the notice of the 
filing of the execution application. That is the 
period allowed by the lower court to remove the 
building and if the trees coming under this head 
are not removed within that time the properties 
together with these improvements will be delivered 
over to plaintiff, in which case the defendants will 
have no further right or claim regarding them. 
The plaintiff has of course the option to seek to 
retain these improvements on payment of the 
value fixed by the lower court or such other value 
as the parties may hereafter choose to fix. The 
court's decision on the point however is as indi¬ 
cated above. 

(17) The main point in the plaintiff’s appeal 
therefore fully succeeds. The defendants are not 
entitled to claim anything more than that Fs. 2«ou 
towards the value of their improvements and point 
(ii) in A. S. 330 and point (i) in A. S. 593 are de¬ 
cided accordingly. 


(18) Point (iii) in A. S. 330 and point (ii) in A S. 
98 relate to allied matters. As a result of our de- 
ision on point (i) in A. S. 330 the defendants are 
ntitled to get Fs. 10000 as mortgage money We 
iave also found that the plaintiff is bound to pay 
•s 2850 towards the value of improvements, 
’hough an amount of Fs. 12000 was deposited in 
Jurt when the plaint was filed that amount is 
,ow found to be insufficient to cover the mortgag 
noney and value of improvements. We have a 
eady said that the plaintiff did not want the 
cndants to draw the mone ^ b _ e c f ° r t f,e plaintiff's 

as «** the 

ast^ftenc^in^the^ower^court's^hd^ment reading 

ras ware 

ug that the mortgage money should bear interest 


from 29-2-1120 well nigh two years before the date 
of the decree appealed from. Presumably 29-2-1120 
was the date v/hen the defendants were given 
notice of the deposit of Fs. 12000. We have however 
our own doubts whether the lower court meant 
that. However that is beside the point now. As 
until this date there is no payment or tender by 
the plaintiff of the full price of redemption no 
interest on the mortgage money can be allowed 
until all amounts due to the defendants are brought 
into the court and notice of it given to the defen¬ 
dants. If from the dat£ of such notice delivery 
is delayed beyond the two months period fixed by 
the lower court and referred to in our judgment 
the net price of redemption shall thereafter bear 
interest till the date of delivery at 6 per cent per 
annum. This is our decision on point (iii) in A. S. 
330 and that goes entirely in favour of the defen¬ 
dants. 


(20) There remains the question regarding costs 
before the lower court. Both sides are dissatisfied 
with the lower court’s direction about it. It was 
strenuously argued on behalf of defendant 3 that 
there were no circumstances in the case which 
warranted a departure from the normal rule that 
the mortgagee should get the costs of a suit for 
redemption. The lower court has awarded the 
contesting defendants only one-fourth of the costs 
incurred by them. We are not satisfied that there 
are sufficient grounds to interfere with the dis¬ 
cretion exercised by the lower court on this matter. 
Decisions have held that a claim for excessive 
value for improvements will not amount to mis¬ 
conduct to disentitle a mortgagee to his costs in 
an action for redemption. That however is not 
the position here; the dispute is not about the 
quantum of the value alone. A principle is also 
involved, that is whether the mortgagee or her 
heirs at law could claim anything more than what 
was bargained for in the otti deed. Further the 
contesting defendants also put the plaintiff to prove 
her title to redeem. That is a matter about which 
no doubt at all could have been entertained by them 
In these circumstances we decline to interfere with 
the lower court's decision awarding the contesting 
defendants only one-fourth of the costs they in- 
curred in the lower court. This necessarily implies 
that we are not awarding the plaintiff her costs 
before the lower court. The norma' nile apart, 
in the circumstances of the case the plaintiff s de¬ 
mand for costs is clearly unsustainable. Point (iv) 
£ A S 330 and point (iii) in A. S. 598 are hence 
decided against the respective appellant. 

(21) All the points covered by the two appeals 
have been dealt with and the decree the lower 
court passed for redemption will stand modifted 
as indicated in the preceding paragraphs of this 

judgment. . 

<22) The two appeals are disposed of Mcwdtagj 
and the plaintiff and defendant 3 shall recene d 
pay costs in either adpeal in proportion to ner 
his success and failure. 

R G D Orders accordingly 
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Kuruvila Joseph. Appellant v. State. 

Criminal Appeal No. 203 of 1951. D/- 20 - 3 - 52 . 

(a) Evidence Act (1872), S. M ^ 
m leading to discovery — Tests 1 *^., t 

statement in which accused admits his gum 

inadmissible. . Q 97 

The condition necessary to bring b. 
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into operation is that discovery of a fact 
in consequence of information received 
from a person accused of any offence in 
the custody of a Police Officer must be 
deposed to, and thereupon so much of the 
information as relates distinctly to the fact 
thereby discovered may be proved. It is 
fallacious to treat the “fact discovered” 
within the section as equivalent to the 
object produced. The fact discovered em¬ 
braces the place from which the object is 
produced and the knowledge of the accused 
as to this and the information given must 
relate distinctly to this fact. Information 
as to past user, or the past history, of the 
object produced is not related to its dis¬ 
covery in the setting in which it is dis¬ 
covered. 

That part of the statement wherein the 
accused admits his guilt is inadmissible 
since it does not relate to the discovery of 
the thing. AIR 1947 PC 67, Relied on. 

(Paras *1 7 ) 

Anno: Evidence Act, S. 27 N. 9 . 

fb) Criminal P. C. (1898), Ss. 162 and 174 - 
statements made to police at inquest cannot he 
used as substantive evidence — Statement by 

against him* , When ‘. h K re was no sus P'c»on 
against him, also cannot be used as substantive 

evidence. AIR 1939 PC 47, Relied on. 

n Anno: Criminal P. C„ S. 162 N. 10. H*S. $4 

(c) Criminal P. C. (1898), Ss. 162, 174 — 
f™ 1 ' 08 ® f Batting inquest report embodying the 
° f , witnesses and accused, signed by 

ranted d P p^f« M f un Y hoIesome and un war- 
Practice of police of getting signatures 

a? sm, r; b b / ia th s 

SMS- “ I 

Anno. Cr. P. C„ S. 162 N. 9; S. 174 N. 1 , 5. 

m. «!■&£& SgffffS: SST" 

10 

W&JZ " 

< '30 , cSM 3: ( ^ ) * ,929 Uh ^): 4 

( 3 ,V (1937) Mad 695: (AIR iqi 7 4 

■‘aarav?* u 1027 ss * 5 ., 

27 Cochin LR 103 (FB) } 2 

ss wss 

murder, as regards the attemrtf^ti?* 18 10 com mlt 
of Pws l and 7 hi it attempts made on the lives 

rigorous imprisonment f5 t 112 ,detg0 

As for the remaining two 111 each Case - 

on the lives of P w § 3 anHrn^?^' namel y those 
of the appellLtthe 3 SStX’SSW W" 
months' rigorous imprisonment » two 
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sentences are directed to run concurrently. The 
appeal is against the above convictions and sen¬ 
tences. 

( 2 ) In the view we take that the interests of 
justice demand the convictions and sentences 
passed upon the appellant by the lower court should 
be set aside and a retrial ordered we do not propose 
to set out the facts of the case in any detail or 
submit the evidence to any great scrutiny. We 
shall content ourselves by setting out the reasons 
which induce us to quash the convictions and 
sentences and direct a retrial. It may however be 
stated that the prosecution case is that the accused 
poisoned the toddy which he knew his father (one 
of the deceased persons) would be consuming. He 
is said to have adulterated it with a decoction 
made out of the tubers of Gloriosa Superba. The 
toddy so adulterated was consumed by Kuruvilla. 
the father of the accused, Pylee, a confidant of 
Kuruvilla, who also died and the four prosecution 
witnesses referred to in the preceding paragraph 
of this judgment whom the accused is alleged to 
have attempted to murder. 

There is no direct evidence in the case that the 
accused poisoned the toddy which the six victims 
mentioned above consumed. To bring home the 
guilt to the accused the prosecution relied upon ii> 
an alleged confession of the accused to the Police 
which is said to have led to the discovery of in¬ 
criminating materials such as the remnants of the 
poisonous decoction said to have been used to adul- 
terate the toddy and a hammer used to crush the 
roots of Gionosa Superba, (ii) certain circumstances 
which the learned Judge refers to as ‘attendant 
circumstances’, (iil) subsequent conduct of the 

d^n^K an 7 d (,v > motive - Of these items of evi- 
dence the learned Judge brushed aside the atten- 

ofhiU circumst ances, some as inconclusive and 

o whirh U "T thy °l credit * The item of evidence 
of which most use has been made is the alleged 

confe^on and it is the illegal and improper use 

the th rinv^H^ IOn '!« hlch main!y induc *s us to quash 

s " ,t ' nces the ,e,n,M 

(3) We regret to notice the learned Judge has 

*f ipose ? by ru,es of evidence 
as to the extent of information received from a 

person accused of any offence in the custody of a 

Police Officer which leads to the diswverV of in 

arSas »= 

. crush ^ PO'sonous tubers and M O 

whichletdto y th^i If S0 much of U,e statem ent 
wE m2? ,^ he f dlscovery of these articles alone 

raked f no exception could have been 

<M ThTwteJf n0t T hat the learned trlal 

mpntlvu u f ° Uowln 8 extracts from his Judg- 
^ i , U d . show how far he has transgressed the 
provisions of Sections 25 to 27, Evidence Act and 

Criminal Procedure Code in «££ 
graph 2 of the Judgment it is seen stated 1 

Sf hi? % !Sd POllCe , ) contac t*d and ques- 
uonea mm. He made a clean breast m H 

J*h° le and admitted that he poisoned the 
toddy by adding a decoction of Gloriosa Simerhi? 
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he stated that Gloriosa Superba was used the 
Inspector could not straightaway accept it, with¬ 
out some corroboration. So the post-mortem 
examination was conducted in the house itself 
by getting down the Doctor there, with a view 
to get his opinion about the theory admitted by 
the accused. The dead bodies were entrusted at 
2.30 p.m.. for post-mortem examination, as can 
be seen from Exts. H and K. There does not 
appear to have been any necessity to get the 
Doctor in that place. The only object I repeat, 
was to get the opinion of the Doctor whether 
the accused’s admission about Gioriosa Superba 
was probable. The post-mortem appearances 
noted by the Doctor must have convinced the 
Inspector that the accused’s admission was pro¬ 
bably acceptable. Otherwise a statement from 
the accused expressly mentioning the use of 
Gloriosa Superba would not have been embodied 
in Ext. C. The Inspector believed firmly that 
Gloriosa Superba was used. It is seen from the 
accused’s statement in Ext. C that he mentioned 
that the cigarette tin was hidden at the foot of 
a Maruthu tree in Kuzhikattu Puraidom. The 
Inspector wanted to ascertain the truth of this 
statement. Ext. C. could not be completed be¬ 
fore the return of P.W. 7 and Ulahannan. There 
was time after the post-mortem examination of 
Kuruvilla to visit Kuzhikattu Puraidom to as¬ 
certain whether the tin was secreted as stated by 
the accused and the Inspector wanted it to be 
done before a record of the admission of the 
accused was made.” 


A. I. R. 


The next paragraph (paragraph 16) also contains 
references to the confession and the relevant por¬ 
tion reads: 

“There was no possibility for the Inspector to 
know beforehand that the poison was of Gloriosa 
Superba. unless the accused told him so. Exts. H 
and K show that the Doctor was not positive 
about it and that he deferred his opinion pending 
the report of the chemical examiner. So without 
an assurance the Police Inspector would not have 
% dared to foist M. O. 3 with remnants of Gloriosa 
Superba.” f . . 

This is followed by the summing up in paragraph 
17 and there we see the culmination of the misuse 
of the alleged confessional statement of th<; accused 
to the Police. We shall extract here the. whole 
paragraph: 

“So much of the information supplied by the 
accused, as leading to the recovery of the incri¬ 
minating material is admissible in evi¬ 
dence. His admission is that the 
tin which contained the remnants of the 
poison poured into the toddy, was secreted by 
him in his holding. That admission led to the 
discovery. The statement which is corroborat¬ 
ed by the recovery establishes that it was the 
accused who poisoned the toddy and that the 
poison used was the root of Gloriosa Superba.” 
The second and the fourth sentences in that 
paragraph are in clear violation of the rules of e\ i- 
S relating to the admissibility of confessional 
sSiente to the Police even when heylead to 
the discovery of incriminating materials It is not 
only the formation as related distinctly to the 
fact thereby discovered that has been made use o 
Jn the case but also the statement that he com¬ 
mitted the crime. Ext. R. the 
the recovery of M. Os. 3 to 5 and the accused s 

statement embodied In Ext- ^J^e^Tbu^have 
have not only been admitted in ev dence tat:have 

been made free use of by the court to fastenmg 
criminal responsibility for the acts complained of 
on the accused. We are not sure whether but for 
this improper use of the accused s statement to the 


Police the learned Judge would have come to the 
conclusion he arrived at. 

(4) It is not infrequently that in Criminal ap¬ 
peals coming from certain parts of the State we 
find such gross disregard of the provisions of sec¬ 
tions 23 to 27 of the Evidence Act and section 162 
of the Criminal Procedure Code. We take the 
liberty to tell sessions Judges and Public Prosecu¬ 
tors that the decision of the Privy Council in 
•PULUKURI KOTTAYA v. EMPEROR’, AIR 1947 
P C 67 will well repay perusal. In that case at 
page 70 of.the report Their Lordships after set¬ 
ting out sections 25 to 27 of the Evidence Act said 
as follows: 

"The condition necessary to bring the section in¬ 
to operation is that discovery of a fact 
in consequence of information received from a 
person accused of any offence in the custody of 
a Police Olficer must be deposed to, and there¬ 
upon so much of the information as relates dis¬ 
tinctly to the fact thereby discovered may be 
proved. The section seems to be based on t'nel 
view that if a fact is actually discovered in con¬ 
sequence of information given, some guarantee is 
afforded thereby that the information was true, 
and accordingly can be safely allowed to be given 
in evidence; but clearly the extent of the informa¬ 
tion admissible must depend on the exact nature 
of the fact discovered to which such information 
is required to relate. Normally the section 
is brought into operation when a person in Police 
custody produces from some places of conceal¬ 
ment some object, such as a dead body, a weapon, 
or ornaments, said to be connected with the 
crime of which the informant is accused. Mr. 
Magow, for the Crown, has argued that in such 
a case the “fact discovered” is the Physical ob¬ 
ject produced, and that any information which 
relates distinctly to that object can bo 
proved. Upon this view information given 
by a person that the body produced is that of a 
person murdered by him, that the weapon pro¬ 
duced is the one used by him in the commission 
of a murder, or that the ornaments produced 
were stolen in a dacoity would all be admissible. 
If this be the effect of section 27, little substance 
would remain in the ban imposed by the two 
preceding sections on confessions made to the 
Police or by persons in police custody. That ban 
wS presumably inspired by the fear of the Legis¬ 
lature that a person under Police Influence might 
be induced to confess by the exeroise of undue 
pressure. But if all that is required to lift the 
ban be the “inclusion in the confession of infor 
mation relating to an object subseq^ Ig 
duced. it seems reasonable to suppose that the 
persuasive powers of the Police will prove equal 
to the occasion, and that in 
will lose its effect. On normal P™ciPles 
construction their Lordships think that the pro- 
To to S. 26. added by S. 27 should not be held 
to nullify the substance of the section, to thei 
I ordships’ view it is fallacious to treat the a t 
discovered” within the section as equiv^ent to 
tte object produced, the fact discovered em¬ 
braces the place from which the object is pr 

related to its discovery in the setting: jn 1 on 

iSliS 

m the roof of my discovered many 

sss'i ss 
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proved to have been used in the commission of 
the offence, the fact discovered is very relevant. 
But if to the statement the words be added “with 
which I stabbed A" these words are inadmissible 
since they do not relate to the discovery of the 
knife in the house of the informant. 

“High Courts in India have generally 
taken the view as to the meaning of 
Section 27 which appeals to their Lord- 
ships, and reference may be made particularly 
to 'SUBHAN v. EMPEROR', 10 Lah 283 and 
'GANDCHANDRA v. EMPEROR', 56 Bom 172 on 
which the appellants rely, and with which their 
Lordships are in agreement. A contrary view 
has, however, been taken by the Madras High 
Court, and the question was discussed at length 
in a Full Bench decision of that Court, in 'AT- 
HAPPA GOUNDAN v. EMPEROR’, ILR (1937) 
Mad 695 (FB) where the cases were referred to. 
The Court, whilst admitting that the weight of 
Indian authority was against them, nevertheless 
took the view that any information which served 
to connect the object discovered with the offence 
charged was admissible under S. 27. In that case 
the Court had to deal with a confession of mur¬ 
der made by a person in police custody, and the 
Court admitted the confession because in the last 
sentence (readily separable from the rest) there 
was an offer to produce two bottles, a rope and 
a cloth gag, which, according to the confession 
had been used in, or were connected with the 
commission of the murder, and the objects were 
in fact produced. The Court was impressed with 
the consideration that as the objects produced 
were not in themselves of a incriminating nature 
their production would be irrelevant unless they 
we ^ e shown to be connected with the murder 
and there was no evidence so to connect them 
apart from the confession. Their Lordships are 
unable to accept this reasoning. The difficulty 
however great, of proving that a fact discovered 
on information supplied by the accused is a re- 
evant fact can afford no justification for reading 
“*® a V something which is not there, and ad¬ 
mitting m evidence a confession barred by S. 26 

rpnimo ,l n c f ases which 1116 Possession, or con¬ 
cealment, of an object constitutes the gist of the 

char , g< *?’ 11 can seldom happen that in- 

th^fn rnnlnf n 8 f t °l he dlsrover y of a ‘act forms 
the foundation of the prosecution case. It is 

Unk ln the chain of proof, and the 
the law? S mUSt 06 f ° rged ln manner avowed by 

dan rasa*®* 

decision ntw^der^af 0 d ° Ubt inflUenced the 
( 6 ) The statements to which err+nti™ ^ 

“The mediatornama written »t o am „ , 

S&SSSS# 

on being arrested. About £ y ? ayya 

a as ssizsS^ ss: 

stick in me kick or VentoSaeJ 
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lage. I will show if you come. We did ail this 
at the instigation of Pulikuri Kotayya”. 

Signed/- Potla China Mattayya. 

Kotta Krishnayya. 

G. Bapaiah, Sub-Inspector of Police. 
12th January 1945. 

<7* The whole of the statement except the pas¬ 
sage "I hid it (a spean and my stick in the rick 
of Venkatauarasu in the village. I will show it 
you come” is inadmissible. In the evidence of the 1 
witness Potla China Mattayya proving the document I 
the statement that accused 6 said *T Mattayya and' 
others went to the corner of the tank-land. Wc; 
killed Sivayya and Subayya” must be omitted. 

( 8 ) A confession of accused 3 was deoosed to by 
the Police’Sub-Inspector, who said that accused 3 
said to him. 

I stabbed Sivayya with a spear, I hid the spear 
in a yard in my village. I will show you the 
place.” 

The first sentence must be omitted. This was. 
followed by a Mediatornama, Ext. Q. 1 , which is) 
unobjectionable except for a sentence in the mid¬ 
dle, "he said that it was with that spear that her 
had stabbed Booddapati Sivayya” which must be I 
omitted. 

Here it is interesting to mention that after this 
pronouncement of the Privy Council an expert Com¬ 
mittee was appointed in Madras to examine the 
correctness of the convictions made in that juris¬ 
diction following ‘ATHAPPA GOUNDAK v. EM¬ 
PEROR, ILR (1937) Mad 695 (FBi and that on 
the recommendations made by that Committee the 
unexpired portion of the sehtences passed on 
f^era 1 prisoners were remitted by Government and 
the prisoners concerned released. 

| U ? C o Dt "} ention has be *n made earlier that 
noth Ext. B and the accused’s statement in Ext 
C. contain what the learned Judge has charac¬ 
terised in one of the quotations we have 'a clean 
breast of the whole affair’ that is to sav. they JS 

he prepared the decoction 
jl o , f Glonosa Superba, that he climbed 

P° ured the decoction 

bv'hkY lcnew wou,d be consumed 
in A I te . r . ^ Quotations we have made 

K Kottaya s case further words from 

PviriYni d h C sl ' perfiuous ‘o show that inadmissible 
evidence has been allowed to go in. It is unfor- 

£** ahould be so. We regret the learned 
Ji^ge should have used it for the decision of the 

an ° t * ler critic isni to be made of the 
wmk he t d by i the lower court aud the judgment 
'f ,l ave , in . the case is regarding the J free use 
theYccuS? f/^ h ments made by the witnesses and 

rom w tlv 016 l nqUest ' Paragraph 15 where- 
lrom we took one extract contains also the follow- 

, £»™K rr i n ? Pw - 6 ' wfe of the deceased 
Kuruvllla) statement (at the Inquest) shows that 

the accused was not present when she was 
making the statement.” 

comes the following sentence: 
statements of P. Ws. 5. 6 and 8 make it 
abundantly clear that the accused was suspected 

^ spe ?, tor ma ^ es n o secret of it and he ad¬ 
mits that he questioned the accused. The state¬ 
ment of the accused embodied to Ext o' tet 
clean cut confession." ^ a 


Section 174, Criminal Procedure Code deals with 
inquests. It states 'inter alin' thof ^ ae , with 

mrnmm 
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ceed to the place where the body of such deceased 
person is, and there, in the presence of two or 
more respectable inhabitants of the neighbourhood, 
shall make an investigation and draw up a report 
of the apparent cause of death etc. This section 
comes under Chapter XIV of the Code commencing 
with section 154. Section 162 states: 

• No statement made by any person to a police 
officer in the course of an investigation under 
this Chapter shall, if reduced to writing, be 
signed by the person making it, nor shall any 
such statement or any record thereof, whether 
in a police diary or otherwise, or any part of 
such statement or record, be used for any pur¬ 
pose (save as hereinafter provided) at any in¬ 
quiry or trial in respect of any offence under 
investigation at the time when such statement 
was made: 

•'Provided that, when any witness Ls called for 
the prosecution in such inquiry or trial whose 
statement has been reduced into writing as afore¬ 
said, the Court shall on the request of the ac¬ 
cused refer to such writing and direct that the 
accused be furnished with a copy thereof, in 
order that any part of such statement, if duly 
proved, may be used to contradict such witness 
in the manner provided by section 145 of the 
Indian Evidence Act, 1872. When any part 
of such statement is so used, any part thereof 
may also be used in the re-examination of such 
witness, but for the purpose only of explaining 
any matter referred to in his cross-examination." 
The rest of the section is not material for our 
present purpose. Apart from the provisions of the 
Evidence Act as to how far previous statements of 
witnesses can be used at a trial those two sections 
of the Criminal Procedure Code make it abundantly 
clear there is no warrant for making use of the 
statements made at the inquest as substantive evi¬ 
dence in the case. Unfortunately that is what has 
happened in this trial. That a statement made 
by a person when there is no suspicion against him 
that he has participated in the commission of the 
crime under investigation also comes underthis oan 
is clear from the decision of the Privy Council in 
'NARAYANA SWAMI V. EMPEROR’, AIR 1939 P C 
47. It is idle to speculate what decision the learned 
Judge would have come to in the case "‘thout put¬ 
ting the statements referred to aboie to the use 
he actually made of them. 

(11) We would also avail of this occasion to point 
out that the prevailing practice of getting eye- 
witnesses or accused persons to sign inquest reports 
is not only unwholesome but also unwarranted. 
Section 174 when read with section 162 makes it 
plain that inquest reports are not to be signed by 
witnesses The provision in sub-section (2) of sec 
♦ion 174 that besides the Police Officer. other P^' 
sons or so many of them as concur therein shaM 
sign the report, when it refers to other persons 
etc., refers to ‘two or more res^ctaffie inhab tants 

i-COCHIN SIRKAR v. KADIR KWHI, 
Bl n SiVe°vid?nce at SfeS® ofthe S 

CHrn SIRKAR'^S Coch L R 571 ^eal^ith Uds 

Tgjg&Pj&WaVO 76. the Judicial Com 
.mltteT pointed out that the value of evidence of a 
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witness who had given a signed statement pre¬ 
viously to the Police may be seriously impaired as 
a consequence of the contravention of the statu¬ 
tory safeguard (Section 162 Cri. P. C.) against 
improper practices. The arguments in that case as 
reported in *74 Ind App 80 (PC)’ contain exhaus¬ 
tive references to the case law bearing on the sub¬ 
ject and show that the tendency of the Courts is 
on the side of caution, if not of over-caution, to 
place reliance on the testimony of witnesses who 
happen to give signed statements to the Police 
during the course of the investigation. The prin¬ 
ciple and purpose bellind the statutory bar against 
the Police obtaining signed statements during in¬ 
vestigation are thoroughly thrashed out in the argu¬ 
ments as reported in 74 Ind App. 80 (PC). We have 
purposely adverted to this irregular practice of 
witnesses who give their statements at the in¬ 
quest being made to sign the report with a view 
to see that that practice is ended. Equally impro¬ 
per it is for the police to get signed statements 
from witnesses interviewed during the course of 
tne investigation whether they be in the form of 
statements as such or in the guise of mahazars, 
yadastha, recovery lists etc. 

(13) This irregularity on the part of the Police 
apart, to repeat what we have said already we are 
not sure what the learned Judge’s view of the ac¬ 
cused’s guilt would have been had he not made 
use of the items of inadmissible evidence pointed 
out earlier to make his decision of the case. Not¬ 
withstanding the provision in section 167, Evince 
Act and that in Section 537, Criminal Procedure 
Code, we think that regard being had to the grave 
charges levelled against the accused we shall not 
ourselves embark upon an investigation as to whe¬ 
ther independently of the inadmissible evidence 
admitted there is sufficient evidence to justify the 
conviction. Though under the present order of 
things our decision may not be the last word on 
the case we do not feel justified to seek here to 
exercise the jurisdiction vested in us un¬ 
der the two sections now referred to and vir¬ 
tually function as a trial court. If eventually we 
were to uphold the conviction that would be really 
depriving the accused the benefit of one appeal. 
The accused stands charged with two murders and 
four attempts to murder. We would therefore set 
Se the convictions andl sentencesi paoed 1 upon 
the accused and direct the case to be retried 
Sense of Justice and fair play demand that another 
Judge should conduct the retrial. The case vn l 
hence on remand go before the Additional Ses 

sions Judge, Parur. _ 

(14) A word more may be added. The learned 
judge conducting the retrial will try to obtain more 
definite evidence as to whether the poison detected 
under Exts. J and L on the one hand was or was 
not identical with that detected under Ext. W on 
the other. If so advised the Chemical Examiner 
himself may be examined either at the_ Parur 
Court Itself or on commission through the Trivan¬ 
drum Sessions Court. Section 510. c f? m . lna '^ rc ^ 
cedure Code which enables the Court t°usea 
Chemical Examiner’s report as evidence without 
examining him is but an enabling provision 

mi The anneal is therefore allowed and tne 

convietSSl S® Pf* S 

orp 9 pt aside The appellant is directed to oe re 

tried for the‘offences with which he was cha^d- 

(16) It would appear that ^mce his arrest 
dav following the occurrence he has been mici 
STS? when an application for bail ta| made 

on his behalf the Sessions 
release him on such bail as he thinks raasoaa 
R.G D. Appeal allowed and Retrial ordered. 
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SANKARAN AND SUBRAMANIA IYER JJ. 

Mathai Mathew, Appellant v. State. 

Criminal Appeal No. 146 of 1951, D/- 12-3-52. 

(a) Penal Code (I860) Ss. 299 and 300 —Cir¬ 
cumstantial evidence — Evidence Act (1S72), 
S. 3. 

It will not be wrong or opposed to any 
rule of law to find the accused guil‘y of the 
offence charged against him merely on the 
strength of the circumstantial evidence 
provided that such evidence is so conclu¬ 
sive as to lead only to one conclusion, viz. 
that it establishes beyond doubt the guilt 
of the accused: when the circumstantial 
evidence is so thorough and convincing, it 
can be accepted and acted upon as good 
as direct evidence. 

The accused and the deceased were to¬ 
gether in a toddy shop at E/.humattam on 
the evening of 2-5-1124 till about 9 p.m. 
They left the shop together and both of them 
proceeded towards the south along the 
Arnppamattam Jane. They were fully drunk 
and while they were proceeding along the 
lane they were engaged in a wordy quarrel 
by using foul and abusive language against 
each other They were seen in that con- 
dition at about 9.30 p.m. by P.W. 5. A 
httle later the accused alone was seen going 
towards his house, by P.W. 13. On the 
next morning the dead body of deceased 
was found in the Arappamatam lane and 
M a point to the south of the spot where 
the accused and deceased were together 
seen by P.W. 5 and some distance to the 
north of the place where the accused alone 
was seen by P. W. 13. The clothes worn 

iZ CC V sed on , the night were washed 
a k ” d S P read for dr ying. Inspite of 
such washing human blood was detected on 

rhfmin C J, h6S When they were subjected to 

f eX3m ![! a,10n af,er thcy had bee " re- 
c ° v ^ ed , f . rorn ,be accused’s house. A knife 

h in be £ nged t0 the accused and which 

2-5 1124 5 p ° s ? ess,on the night of 

It the 4 timo f l< L h - WaS rccov °red from him 
. tl \e "me °f hls arrest, was also sub- 
jected fo chemical examination and human 
blood was detected on that knife also. The 
accused was seen to have sustained certain 

de ?7 ibed in the wound 
certificate on the night of 2-5-1124 These 
injuries were admitted by him to have been 
sustained at 10 p.m. on the crucial night 
and in the course of a struggle. e 

th^» d that f he cumul ative efTect of all 

5ihT CUms ances was t0 lead to the ir¬ 
resistible conclusion that the accused sus¬ 
tained ^thT'" 01 ' inju J ies already men- 
tioned. in the course of a tussle between 

fatal® * an f the decease d and that the 

hv thr / ° Und J! 16 deceased was inflicted 
by the accused himself at that time. The 

several links in the chain of the circum¬ 
stantial evidence were complete In them- 

thim S 3nd '7 as im P° ssib le to explain 
them away In favour of the innocence of 

the aeeiised. J Thus the circumstantial evi- ’ 
dence already adverted to * conclusively 
proved and established the fact that it was 
1953 Tra..Oo./39 h 10 


the accused who caused the death of the 
deceased. (Para 4) 

Anno: Penal Code. S. 299 N. 1 S. 300 N. 45. 
Evidence Act S. 3 N. 6 . 

(b) Criminal P. C. (1898) Ss. 164 (2) and 
(3) and 364 — Warning to the accused — Re¬ 
quirements of — (Travancore Criminal P. C. 
Ss. 162 and 301) — Evidence Act (1812) S. 90. 

Direction in S. 364 applies only to the 
statement proper given by the accused. If 
the warning given to the accused by the 
Alacistrate before proceeding to record the 
confessional statement is also given by 
putting ihe necessary questions to him and 
eliciting the answers to such questions, 
then such questions and answers also 
should be recorded in the statement because 
it would then form part of the statement 
given by the accused. But the warning 
could also be given by simply explaining 
to the accused that he is not bound to make 
a confession and that if he does so it may 
be used as evidence against him. In such 
a'case the warning will not form part of 
the statement of the accused ar.d as such 
it cannot be said that it should form part 
of the confessional statement itself. It is 
also significant to note that there is no 
express direction in S. 164 as to the form 
m which the warning is to be given or 
that it should form part of the confessional 
statement itself. On the other hand from 
the form of the certificate to be added at 
the foot of the confession, it is clear that 
it will be sufficient compliance with the 
provisions of the section that if the confes¬ 
sion has been recorded after the warning 
has been given to the accused in the first 
ins ar.ee and after the Magistrate is satis, 
fled that the accused is giving confession 
voluntarily in spite of the warning given 
to him. When the confession contains a 
certificate of a memorandum at its foot as 
required by S. 164 a presumption arises 
under s - 5)0 of the Evidence Act that all the 
necessary formalities have been duly com¬ 
plied with and that the statements con¬ 
tained in the memorandum are true and 
correct. AIR 1933 Bom 145 (FB). Rel. on. 

(Para 5) 

Anno: Cri. P. C. S. 164 N 13 S 364 N 1 
Evidence Act S. 90 N. 1 . ' 

(c) Evidence Act (1872) S. 24 — Retracted 
confession — Corroboration. 

When the confession has been retracted, 
it is only prudent and proper to see if all 
the material facts stated in the confession 
are corroborated by other independent evi- 
dence - (Para 6 ) 

Anno: Evidence Act S. 24 N. 9. 

ivi' ^ omas and K - M- Joseph, for Appellant: 

. M N Parameswaran Pillai Public Prosecutor 
for the State. ’ 

REFERENCES: Courtwar/Chronological/ Paras 

<, 3 (pb? ir 1933 Bom 145: (34 Cri U 555) 

SANKARAN. J.: The appellant is the accused 
in Sessions Case No. 18 of 1951 on the flic S the 
Sessions Court at Parur. He stood chared fll 
the offence of murder punishable under section skl 
indta Penal Code. Alter cons&Z? 1 thTertdeS 
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in the case, the learned Sessions Judge found that 
the act proved against the accused did not amount 
to the offence of murder, but only to culpable homi¬ 
cide not amounting to murder. Accordingly the ac¬ 
cused was convicted under Part I of section 304, 
I.P.C. and sentenced to undergo rigorous imprison¬ 
ment for 7 years. It is against such conviction and 
sentence that the accused has prelerred this appeal. 

(2) The case against the accused is that at about 
10 O’clock on the night of 2.5.1124 the accused 
attacked deceased Ulahannan Ouseph alias Kunju, 
indicted a deep cut on the right side of his neck 
with a knife and thus caused his death. The occur¬ 
rence is stated to have taken piacc at the point 
marked A in the Arappamattom lane in Thondi- 
kuzha Kara. Karikode Pakuthy. Thodupuzha Taiuk. 
The situation of this lane as well as the point at 
which the occurrence is stated to have taken place 
are shown in the sketch Ext. I prepared and pro¬ 
duced by the Investigating Olficer. On the question 
that Ulahannan Ouseph alias Kunju met with his 
death on the night of 2.5.1124 as the result of a 
cut sustained by him on the right side of his neck, 
there is no dispute in this case. 

This fact is also conclusively proved by the evi¬ 
dence recorded at the trial. P.W. 1 is the brother 
and P.W. 2 is the widow of Ulahannan Ouseph. 
P.Ws. 5. 7 and 8 are independent witnesses who are 
well acquainted with him. All these witnesses iden- 
tiiied the dead body found in the Arappamattom 
lane on 3.5.1124 and which is described in Ext. B 
report prepared after holding an inquest on the 
dead body, as that of Uiahannan Ouseph. After 
the inquest the body was subjected co post-mortem 
examination by the Medical Officer P.W. 10 and 
Ext. G is the post-mortem certificate issued by him. 
Of the 8 injuries found on the body of Ulahannan 
Ouseph and which are described in Ext. G, the 
first injury was a gaping wound 4'* x 11" bone-deep 
across the right side of the neck beginning from 
the thyroid cartilage and cutting the cartilage and 
all* the soft tissues up to the cervical bone. This 
was a fatal injury according to P.W. 10. Tnese 
items of evidence establish beyond <joub- th.a 
Ulahannan Ouseph. the husband of P.W. 2. had 
sustained the wound on the right side of his; neck 
and that he died as the result of that injur), on 
the night of 2.5.1124. 

(3) The plea of the accused is that he had 
nothing to do with the injury which resulted in 
the death of Ulahannan Ouseph. It is urged on 
behalf of the accused-appellant that the eviaence 
adduced by the prosecution is extremely unreliable 
an d that such evidence does not establish the case 
alleged by the prosecution. At the outset it may 
be mentioned that there is no direct evidence to 
D rove the act attributed to the accused. That act 
is sought to be proved by the several items of 
circumstantial evidence adduced by the prose¬ 
cution witnesses and also by a confessional state¬ 
ment given by the accused. According to the prose¬ 
cution, the accused made the fatal attack on de¬ 
ceased Ulahannan Ouseph on the night of 2-5-1124 
while they were returning home from the toaay 
shop at Ezhumuttam, after getting themselvw fully 
drunk. The several connecting links in proof cu 
this version are furnished by the evidencegnen 
mainly by P. Ws. 1. 2, 5. 7, 8 9, 12 and 13 and 

SUCh ° ral 

or* and other dm®- 
stantial evidence His Lordship proceeded as 
follows:) 

(4) The question for consideration is whether the 
several items of circumstantial evidence already re¬ 
ferred to are sufficient to warrant a conclusion that 


it was the accused who inflicted the fatal injury 
on Uiahannan Ouseph on the night of 2-5-1124 and 
thereby caused his death. It will not be wrong or 
opposed to any rule of law to find the accused 
guilty of the offence charged against him merely 
on the strength of the circumstantial evidence 
provided that such evidence is so conclusive as to 
lead only to one conclusion, viz., that it establishes 
beyond doubt the guilt of the accused; when the 
circumstantial evidence is so thorough and convin¬ 
cing it can be accepted and acted upon as good as 
direct evidence. 

In the present case there is clear and conclusive 
evidence definitely proving the following facts; the 
accused and the deceased were together in the 
toddy shop at Ezhumattani on the evening of 
2-5-1124 till about 9 P.M. They left the shop to¬ 
gether and both of them proceeded towards the 
south along the Arappamattam lane. They were 
fully drunk and while they were proceeding along 
the lane they were engaged in a wordy quarrel by 
using foul and abusive language against each other. 
They were seen in that condition at about 9.30 
P.M. by P.W. 5. A little later, the accused alone 
was seen going towards his house, by P.W. 13. On 
the next morning the dead body of Ulahannan 
Ouseph was found in the Arappamattam lane and 
at a point to the south of the spot where the) 
accused and deceased were together seen by P.W.. 
5 and some distance to the north of the place 
where the accused alone was seen by P.W. 13. The 
clothes worn by the accused on the night wer* 
washed by him and spread for drying. Inspite of 
such washing human blood was detected on these 1 
clothes when they were subjected to chemical 
examination after they had been recorded from 
the accused's house. M. O. II knife which belonged 
to the accused and which was in his possession 
on the night of 2-5-1124 and which was recovered 
from him at the time of his arrest, was also sub¬ 
jected to chemical examination and human blood 
was detected on that knife also. The accused was 
seen to have sustained certain minor injuries as 
described in Ext. H wound certificate on the night 
of 2-5-1124. These injuries were admitted by him 
to have been sustained at 10 P.M. on the crucial 
night and in the course of a struggle. 

The cumulative effect of all these circumstances 
is to lead to the irresistible conclusion that the 
accused sustained the minor injuries already men- 
tioned. in the course of a tussle between himself 
and the deceased and that the fatal wound on the 
deceased was inflicted by the accused himseIf at 
that time The several links in the chain of the 
circumstantial evidence are complete in them- 
selves and it is impossible to explain them away 
in favour of the innocence of the accused jnius 
we hold that the lower court was fully justified in 
holding that the circumstantial evidence SjESj? 
adverted to has conclusively proved and established 
the fact that it was the accused who inflicted the 
cut on the neck of the deceased Ulahannan Ouseph 
and caused his death. 

(5) There is also a confessional statement given 
by the accused. Ext. O is that statement. It was 
duly recorded by a competent Magistrate who has 
been examined as P.W. 23. As already stated, the 
accused was arrested at 8.30 A.M. on 5-5-1124. H 
was produced before the Magistrate within a few 
hours of the arrest and the confessional statement 
Ext. O was recorded at 12 noon on thesame 
day. Even though the accused has P'eaded that he 
had been arrested even on 3-0-1124 and that it was 
on account of the police torture that he happened 
to give the confessional statement as embodied m 
Ext. O there is nothing in the evidence ln tw casa 
to show that there is any basis for this allega 110 "- 
The internal evidence furnished by Ext. O is sum 
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dent in itself to expose the hollowness of the plea 
that the version given in Ext. O was put to the 
accused by the police and that he was compelled 
to repeat the same. The prosecution case against 
the accused was that he was guilty of the offence 
of murder. The confessional statement in Ext. O 
is couched in such a manner as to make out a 
case of private defence for the accused. It is too 
much to believe that the police would have induced 
the accused to put forward such a version as to 
undermine the very charge against the accused. 

Exhibit O shows (hat the Magistrate proceeded 
to record the confession after interrogating the 
accused on all the relevant aspects, and after satis¬ 
fying himself that the accused was making the 
confession of his own free will. The questions 
directed towards that end are recorded in Ext. O 
together with the answers given by the accused 
On a perusal of Ext, O in the light of all the 
attendant circumstances, we see no reason to differ 
from the lower court’s conclusion that the accused 
was making a voluntary confession. At the foot 
of the confession the Magistrate has certified that 
the confession has been recorded by him after 
he was fully satisfied that it was a voluntary con¬ 
fession. There is no inherent defect in Ext. O 
as it stands. However the lower court has rejected 
Ext. O for the simple reason that the fact that the 
necessary warning was given to the accused is not 
recorded, in the body of the confession. The view 
taken by the learned Sessions Judge is that the 
failure to record that fact in the body of the 
confession is a fatal defect rendering the con¬ 
cession as illegal and inadmissible. This view of 
the learned Sessions Judge is not correct and It is 
not supported by the relevant provisions of the 
Code of Criminal Procedure. 


The directions to be followed in recording a con¬ 
fession are contained in section 162 of the Travan- 
core Criminal Procedure Code (corresponding to 

i 64 °/ Code). Clause 3 of the 

section directs that the Magistrate shall before re¬ 
cording the confession explain to the person 

fe^siorf < 10 /{? ^ b0Und to make a con¬ 
fession and that if he does so it mav be used as 

record Ce again ^ hin ? and that no Magistrate shall 
such . confession unless upon questioning 

Pf rson making it. he has reason to believe 

not£ thJFih«? d ? voluntariIy - It is significant to 
^ only insists that the Magis- 

*szi yyarea 

in the manner provided for in section 301 ofthe 

Shall be recorded to Ml, ' oSS 

put to him and every answer given bv him S 

sr.■ur-jSSffi&SSS 


bound to make a confession and that if he does soi 
it may be used as evidence against him. 

In such a case the warning will not ior.n part 
oi the statement of the accused and as such 
it cannot be said that it should form part of the 
confessional statement itself. It is also significant 
to note that there is no express direction in the 
section as to the form in which the warning is 
to be given or that it should form part of the con¬ 
fessional statement itself. On the other hand from 
the form of the certificate to be added at the toot 
of the confession, it is clear that it will be sufficient 
compliance with the previsions of the section that 
if the confession has been recorded after the 
warning has been given to the accused in the first 
instance and after the Magistrate is satisfied that 
the accused is giving confession voluntarily in spite 
oi the warning given to him. Such a certificate 
is made at the foot of the confessional statement 
Ext. O. There is no warrant for supposing that the 
statement contained in Ext. O that the Magistrate 
has given the necessary warning to the accused is 
not true and the certificate is a mere reproduction 
01 ( J e form given in the section itself. 

When the confession contains a certificate of a 
memorandum at its foot as required by section 162 
(Section 164. Indian Code) a presumption arises 
under section 90 of the Evidence Act that all the 

a^d e (hff.?th 0 o rn J a ! ltleS *? ave been duly ™mpUed with 
and that the statements contained in the memcran- 

tmc and correct - Such a Presumption aris- 
? ase Ext - ° has not been rebutted On 
the other hand, the direct evidence given bv the 
Magistrate as P.w. 23 has only gone to confirm the 
presumption. In the course of his examination 
he has stated that before proceeding to record the 
confession, he made the accused understand that 
a Magistrate, that the accused was not 
a confession and that if he does 
be u f ed as evide nce against him The 

-5 

it 1?“not 1 deShvi^n S ° far as Ext ‘ ° is concerned 

could be 2 ? ?J ny m * n 5 er and as such it 
coma oe relied on and accepted a similar nnre 

arose * or consideration in THUKARAm v 
should explain it to the accS 1 £ g ? tr * t ! 

E S 

SH riSa? 

given q siimcient if the warning was 

fioned in th?“« er ° f f ^ ct flnd ***** fact is men- 
uoned In the memorandum added at the foot of 

K e s3?S' h« SinC h e aU the «SM 

Ext n fc ri 64 hav f been complied with so far as 
upon°and weTcKcc ISSj? * nd acted 

mahannan Ouseph. But the fact remahTs that 
the accused had retracted the confession When 
the confession has thus been retracted , n 

prudent and proper to see if all the mnVolL? » on ! y 
stated in ^ 

independent evidence. The several stems 
evidence already referred to and discussed .*22 
such corroboration. The only point 
roboration Is lacking is about thel , 0n Which cor- 

a: assja* 

not naturally bo expeoted 
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no direct evidence at all. All the same the accused 
is entitled to get the benefit of all the circum¬ 
stances which are in his favour. The lower court 
has construed all those circumstances in favour of 
the accused. From the version put forward by 
the accused himself in Ext. O confession it is clear 
that in the tussle between the accused and the 
deceased he was able to easily overpower the de¬ 
ceased. It is also seen from the inquest report 
Ext. B that the small pen-knife which the deceased 
had with him was safely enclosed in a packet along 
wi.h a few currency notes and that the packet 
was found enclosed in the folds of the cloth worn 
by the deceased. 

The witnesses who met the deceased on the 
evening of 2-5-1124 did not also find any weapon 
in the hand of the deceased. Under such circum¬ 
stances it is clear that the accused could not 
reasonably apprehend death or even grievous hurt, 
at the hands of the deceased, so as to justify his 
using the knife for inflicting a deep-cut wound on 
the neck of the deceased. Both of them were drunk 
and the wordy quarrel that commenced between 
them in that drunken mood appears to have de¬ 
veloped into a hand to hand fight and to a tussle. 
It was on a consideration of all these circumstances 
that the lower court found the accused not guilty 
of the offence of murder but only to culpable homi¬ 
cide not amounting to murder and punishable 
under section 304 Part 1. I.PC. The conviction is 
right and it is accordingly upheld. On the question 
of sentence also we are not prepared to say that 
the 7 years rigorous imprisonment awarded by the 
lower court is excessive, in the circumstances of the 
case. 

(7) The result is that the conviction entered 
against the appellant accused and the sentence 
awarded to him by the lower court are confirmed 
and this appeal is dismissed. 

(8) The bail bonds of the accused are cancelled 
and he is committed to custody. 

D H. Appeal dismissed. 


s V. r I endered by the defendants to the 
plaintiffs pending consideration of the ob¬ 
jections to execution filed pursuant to 
notices issued under Order XXI rule 22 
Ihe powers conferred on the court under 
the provisions of O. 40 are paramount and 
can be exercised even overriding the limi¬ 
tations imposed by O. 21 , R. 22, clause ( 1 ). 

(Paras 4, 6) 

Anno: Civil P. C., 0. 40 R. 1, N. 14, 20. 

< b > Civ j| C. (1908), O. 40 R. 1 — Decree 
directing delivery of property with mesne pro¬ 
fits — Non-compliance by defendant for more 
than three years — Process in execution for 
recovery of mesne profits not feasible — As¬ 
sumption of possession of properties by court 
by appointment of receiver, to be dealt with 
according to the-final decision of the Court on 
objections to execution by defendant is justi¬ 
fied — When property belongs to trust and tie 
is between two contesting parties, claiming to 
be proper representative of trust, no question 
of hardship arises. (Para 5) 

Anno: Civil P. C., O. 40 R. 1 N. 14, 19. 

N. Varadaraja Iyengar; M. Abraham and 
E. V. Mathew, for Appellant; K. P. Abraham; 
T. N. Subramonia Iyer: K. T. Ninan and T. K. 
Joseph, for Respondents. 

JUDGMENT: The sole question raised in this 
case re'.ates to the jurisdiction of the Court to 
appoint a receiver in respect of properties decreed 
to be surrendered by the defendants to the plain¬ 
tiffs pending consideration of the objections to exe¬ 
cution filed pursuant to notices issued under Order 
XXI rule 22 of the Code of Civil Procedure. The 
Court below held that it had jurisdiction and ap¬ 
pointed a receiver for collection of the rents and 
profits of certain items of properties which are 
paddy fiats situate within its territorial jurisdic¬ 
tion and outstanding with tenants under the 
defendants. 
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Moran Mar Masselious Gheevarghese II 
Catholieos of the East, Appellant v. Most. Rev. 
Paulose Mar Athanasius and another. Respon¬ 


dents. 

Misc. Appeal No. 38 of 1952, D/- 26-2-52. 
(a) Civil P. C. (1908), O. 40. R. 1 - Execu¬ 
tion proceedings — Pending consideration or 
objection to execution pursuant to notice under 
O. 21. R. 22. Court can appoint receiver. 

The Dower of a court to appoint a re- 
•eiver is very wide. The restrictions that 
.here were as regards the Property over 
and the stage of proceedings at which the 
power could be exercised, r.o l° n Ser exist 
and it is now competent for a court to ap 
point a receiver if it appears to be just and 

convenient so to do; such 
be made over any property and at any t,me 
whether before or after decree. Such an 
appointment is justified merely by the justice 
and convenience of the matter as it appears 
to the court and does not depend upon the 
eligibility or otherwise of the reliefs claim¬ 
ed and contested in the proceedings before 
it. 

Court has jurisdiction to appoint a re¬ 
ceiver in respect of properties decreed to 


(2) Tne contention urged on behalf of the ap¬ 
pellant first defendant is that under section 51(d) 
of the Code the appointment of a receiver is a 
substantive relief, that such an appointment was 
praved for in the execution petition, and that the 
order passed by the court below amounts to the 
granting of that relief. It is contended that though 
under clause (2) of Order XXI rule 22 it is com¬ 
petent for a court to issue any processes in exe¬ 
cution without service of the notice enjoined by 
clause (1) the appointment of a receiver as a sub¬ 
stantive relief in execution will not be the issue 
of such a process and that therefore the appoint¬ 
ment made by the court below is 'ultra vires' its 
powers. It is also urged on behalf of the appel¬ 
lant that the decree sought to be executed being 
of the year 1121 and three years having elapsed 
therefrom before the petition for execution was 
filed, the defendants are immune from liabi.ity 
from the enforcement of a claim for mesne profits 
in execution and that the appointment of a re¬ 
ceiver praved for with the object or purpose of 
securing the profits is beyond the scope of the 
proceedings in execution. 


(3) Thouch the learned counsel for the respon- 
ent-decree-liolders stated that there having been 
n aoplication for execution filed within one year 
f the decree bv all the decree-holders against au 
le judgment-debtors no question of notice under 
irder XXI rule 22 arises, in view of the fact that 
l the petition for execution which is now penci- 
ig before the court below notices under the said 
irder and rule were applied for and issued, this 
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case may be dealt with on the assumption of such 
notice being necessary though the necessity is not 
conceded. 

(4) The order appointing a receiver passed by 
the court below is not pursuant to the prayer con¬ 
tained in the execution petition for that relief. It 
was on a special petition filed in that behalf by 
the decree-holders which is C.M.P. 440 of 1952 that 
the appointment of a receiver was made. The ap¬ 
pellant has also taken the order as such and in 
that view has sought redress in this court by 
means of this civil miscellaneous appeal. An order 
appointing a receiver made under Order XI of the 
Code of Civil Procedure is appealable as an order 
under Order XLIII. If the order be considered as 
granting a substantive relief in execution, it would 
be appealable as a decree and not as an appealable 
order. Even in cases where orders are passed un¬ 
der Order XL in execution, an appeal as against 
a decree might be the proper remedy. But when 
a party takes the order complained of only as an 
appealable order and not as an order passed in 
execution and appealable as a decree, a contention 
urged on his behalf that the order is beyond the 
competence of the court as it is or amounts to the 
grant of a relief in execution cannot be accepted. 
The power of a court to appoint a receiver is very 
wide. The restrictions that there were as regards 
the property over and the stage of proceedings at 
which the power could be exercised no longer exist 
and it is now competent for a court to appoint a 
receiver if it appears to be just and convenient so 
to do; such appointment can be made over any 
property and at any time whether before or after 
decree. Such an appointment is Justified merely 
i by the justice and convenience of the matter as 
it appears to the court and does not depend upon 
(the eligibility or otherwise of the reliefs claimed 
and contested in the proceedings before it. 

(5) The second objection raised on behalf of the 
appellant would rather be a ground in favour than 
against the appointment of a receiver. The decree 
directed delivery of properties with mesne profits. 
It was up to the defendants to have respected that 
mandate by complying with it without being forced 
t° Q° s° by a further order passed or process is¬ 
sued by the court. If on account of non-compli¬ 
ances by the defendants for more than three years 
a process in execution for recovery of mesne pro- 
,flts has become not feasible, that would be a good 

,reason why the court should step in and assume 
possession of those properties to be dealt with 

oblerte^^v fln n l declsioa of the court on the 
u exec “ tl0 K n raised by the defendants. 

loht^nn' qh F ht be a dln? 1116 de ^ndants to 
obtain an advantage on account of their default 

H Ultimately the objections are repelled the court 
d « 0Ver poss ,* ss,on the decree-holders 

the h rnnrf nCOme collected during the period of 
the courts management If on the nthpr hnnri 

the objections are upheld the parties will be 

tekSTtn f cfendanls from whom they*were 
taken with the Income collected by the officer of 

cou ^- » is but elementary justice Xt a 

sg rv sr «ss! 

(6) ) The appellant not being in actual 

the ^Properties no hardship can be caused to 
him. The case might perhaps be different if the 
defendants had been in actual possession and en 

it is only a qHffS mtS' 
pie property belongs to a trust. Each of the enn- 

n, art i eS claims 10 be the proper representa- 
mppliMw »i- and are or ought to be in 
bTr^LJ^ a , t P^Pertles of the trust should 
be conserved for its benefit. An apprehension is 


expressed on behalf of the respondents that as 
the wealth of the appellant who is a religious head 
Oi his party is spiritual and not worldly, any col¬ 
lection oi rents made by him hereafter would be¬ 
come irrecoverable and be lost to the crust. The 
reasonableness of this apprehension did not appear 
to us to have been seriously challenged. In our 
judgment the powers conferred on the court under 
the provisions of Order XL are paramount and 
can be exercised even overriding the limitations 
imposed by Order XXI rule 22 clause (1). The 
order passed by the court below is therefore right 
and the civil miscellaneous appeal ior its ‘reversal’ 
should be dismissed with costs. 

R.G.D. Appeal dismissed. 
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Venkiteswara Pai Vamana Pai. Appellant v. 
Kunju Vava Mahomad Ali and others, Respon¬ 
dents. 

Second Appeal No. 280 of 1951, D/- 21-2-52. 

Transfer of Property Act (1882), S. 52 — 
Compromise between parties to suit — Inten¬ 
tion to defraud stranger transferee — Applica¬ 
bility of principle of ‘lis pendens’ — (Civil P. C. 
(1908), O. 23, R. 3.) 

When a compromise is entered into by 
a paity to the suit with the opposite party 
subsequent to the transfer of his interests 
in favour of a stranger with a view to de¬ 
fraud that stranger transferee that compro¬ 
mise will not aiFeet the interests of the 
transferee and the decree passed on such 
a compromise will not affect that transferee, 
that is to say, the principle of Tis pendens’ 
will not apply to such a case. AIR 1920 
Mad 391 (SB), Ref. (Para 1) 

Anno: T. P. Act, S. 52 N. 38 Pt. 1 . 

K. P. Abraham, for Appellant; P. Vasu, for 
Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
C2U) 43 Mad 37: (AIR 1920 Mad 391 SB) 1 
SUBKAiXi^NlA IaEk, j. : Tile 22 nd defendant 
is the appellant in this second appeal. The suit 
out of which the second appeal arises was for re¬ 
demption of a mortgage and was filed by the 
transferee of the equity of redemption. The first 
defendant was the mortgagee. Alter his death 
defendants 2 to 9 were brought on record as his 
legal representatives. They assigned their interests 
in favour ot the 21 st defendant who was impleaded 
as transferee. He filed a written statement claim¬ 
ing the mortgage money as also value of improve¬ 
ments theretofor made and thereafter to be made. 
T fv? lst dcfendant in bis turn gave a sub-mortgage 
of this property with possession to the 22 nd de¬ 
fendant with a hypothecation over another item of 
property belonging to him to secure future sub¬ 
scriptions in a ‘chitty’ run by the 22 nd defendant 
wherefrom the prize money had been drawn. 

After the last transaction aforesaid the plaintiff 
compromised the suit with the 21 st delendant the 
resuit of which was that the plaintiff had nothing 
more to pay but had to get a part of the costs of 
the suit from the 21st defendant. Scenting this 
compromise the 22nd delendant applied to the 

hl ? Self im P leaded - ^ transpired that 
the petition of compromise and the aDoHcation 

Celling it asTSSS 

^ t0 get hlmseif impleaded in the 

suit came to the court on the some day On that 

day the court did not record the compromise or 
pass any decree thereon. Thereafter, the 22nd d^ 
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fendant’s application to get himself impleaded was 
allowed. 

Nevertheless the trial court did not permit the 22nd 
defendant to put forward his complaints against 
the compromise nor did it consider his case but 
was of the opinion that the 22nd defendant was 
concluded by "arf agreement made by his advocate 
to the effect that should he be brought on record 
in the case he need only be heard. That agree¬ 
ment is seen endorsed on the application filed by 
the 22nd defendant. It is below that endorsement 
that the court has written the order allowing the 
22nd defendants application to get himself im¬ 
pleaded as a party to the suit. The terms of the 
order will indicate that the purpose tor which he 
had sought and was allowed to come in was to 
challenge the compromise that was presented in 
the case without his concurrence and to his de¬ 
triment. Under the circumstances, the order of 
the trial court shutting the mouth of the 22 nd 
defendant after having brought him in would ap¬ 
pear to be not sustainable. 

Aggrieved by this order as also by the decree 
based on the compromise the 22nd defendant filed 
an appeal to the District Judge who reached the 
same conclusion but for a different reason. The 
reason stated by the learned Judge is that the 
transfer by way of mortgage of the mortgage right 
in favour of the 22nd defendant was pending suit 
and was. therefore, affected by the principle of 'lis 
pendens’ with the result that the compromise en¬ 
tered into between the parties on record i.e. the 
plaintiff and the owner of the mortgage right 
whose transferee the 22nd defendant was, bound 
the transferee. The learned Judge did not consi¬ 
der the question as to whether when a party to the 
suit after having transferred his interests pending 
suit enters into a compromise with the opposite 
party with the object or effect of defeating and de¬ 
frauding the interests of such transferee, whether 
such compromise would bind the transferee and 
as to whether the principles of section 52 of the 
Transfer of Property Act would apply to such a 
compromise and the decree passed thereon. 


The law is clear on the point and it is to the 
'effect that when a compromise is entered into by 
a party to the suit with the opposite party sub¬ 
sequent to the transfer of his interests in favour 
of a stranger with a view to defraud that stranger 
transferee that compromise will not affect the in¬ 
terest of the transferee & the decree passed on such 
a compromise will not affect that transferee, that is 
to say. the principle of 'lis pendens’ will not apply to 
such a case. Reference may be made to pages 239 
and 240 of Mulla’s Transfer of Property Act (3rd 
edn.) It may here be mentioned that Mr. Vasu 
learned counsel for the respondent did not very 
seriously canvass the correctness of this position 
of law because he himself cited before us ‘VEERA- 
RAGHAVA REDDI v. SUBBA REDDI’. 43 Mad 3/ 
(S. B.) which is another authority for the auo*e 
said position. 

Under the circumstances the second appeal shou d 
be allowed. The orders and decree in the case 
passed by the courts bejpw are set aside- 'ine 'Lose 
is remitted to the MunsilTs Court for enabling the 
22 nd defendant to put forward his case in respect 
of the compromise in order that that case may 
be considered by the trial court and the matter 
disposed of according to law. Costs will abide the 
result and will be provided for in the decree to 
be passed by the trial court. 

(2) We may here mention that Mr. Vasu repre¬ 
sented before us that pending these proceedings 
the rights of the respondent-decree-holder have 
been transferred to one Venkiteswara Kamath who 
is alleged now to be in possession of the properties 


which were taken possession of from the appellant, 
that that Venkiteswara Kamath is prepared to 
pay off the appellant and that for that purpose 
that Venkiteswara Kamath may be brought on 
record as a party. This procedure it is said will 
enable Kamath to claim the money that he pays 
to the appellant as additional charge upon the pro¬ 
perty. If the payment be made the apoellant can 
have no more claim nor can the appellant refuse 
to receive payment. These matters are beyond the 
scope of the second appeal before us but we make 
mention of these in view of the earnest submis¬ 
sions made before us by Mr. Vasu. The trial 
court will consider these matters if presented be¬ 
fore it and deal with them in the appropriate 
manner. 

V.R.B. Appeal allowed. 
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KOSHI AND GOVINDA PILLAI JJ. 

Rama Varma Thampuran, Appellant v. Par¬ 
vathi Kunju Pennamma and others, Respon¬ 
dents. 

Second Appeal No. 259 of 1124. D/- 3-8-1951. 

(a) Limitation Act (1908), S. 21 — Joint 
decree — Acknowledgment by one of several 
judgment-debtors. 

When a joint decree is passed against 
several persons an acknowledgment of lia¬ 
bility by one of them will not save limi¬ 
tation as against the others and such ac¬ 
knowledgment will save limitation as 
against the judgment-debtor who makes the 
acknowledgment. Case law referred. 

(Para 5) 

Anno: Lim. Act S. 21 N. 17, Pt. 1. 

(b) Limitation Act (1908), Art. 182, Expla¬ 
nation I — Decree alive against one judgment- 
debtor — Decree if alive against all. 

The view that where a decree is alive 
against one of several judgment-debtors it 
is alive against all the joint judgment- 
debtors cannot be accepted. No such 
general principle can be extracted from 
Art 182 Explanation (1) and be engrailed 
into one or the other of the sections relat¬ 
in'* to the computation of the periods of 
limitation in the Act. Case law discussed. 

(Para 11) 

Anno: Lim. Act Art. 182 N. 138. Pts. 1 to 3. 

(c) Limitation Act (1908), Art. 182 (5) 
Previous application. 

Art. 182 (5) relates to a case where there 
has been a previous application. Then and 
then alone the question whether a decree is 
kept alive by a previous application can 
arise. _ ( Para 15 > 

Anno: Lim. Act Art. 182, N. 51a. 

(d) Limitation Act (1008), Art. 182 (5) — In 
accordance with law — Joint decree for re- 
demption — Application against one of co- 
mortgagees. 

When a decree for redemption is passed 
jointly against several co-mortgagees it is 
difficult to say that an application against 
one or some alone of the co-mortgagees will 
be an apolication for execution in accord¬ 
ance with law. ( para 17) 

Anno: Lim. Act, Art. 182 N. 52. 
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(e) Limitation Act (1908), Art. 182 — Expla- 
nation I — Petition against one joint judgment- 
debtor — When extends limitation against rest. 

In order that a petition against one joint 
z judgment-debtor may extend the period for 
execution against the rest by a further 
period allowed by law the decree should 
have been alive against them when the 
application against the joint-debtor was 
filed. It is only an execution petition filed 
when the decree is alive that would extend 
the life of the decree and not one filed after 
it is dead. When the subsequent applica¬ 
tion is brought against all the debtors it 
would be open to such of them as were 
not made parties in the previous applica¬ 
tion to show that even on the date of that 
application the decree was barred. (Para 18) 
Anno: Lim. Act Art. 182 N. 138. 


(f) Limitation Act (1.908). S. 21 — Redemp¬ 
tion decree — Acknowledgment by co-mortgagee 
— Application for redemption of his share, if 
sustainable. 

Where a decree is one in redemption of 
a mortgage, acknowledgment of liability bv 
one co-mortgagee-defendant will not be 
elective to sustain an application for re¬ 
demption of such co-mortgagee’s share in 
the decree. Case law discussed. 

(Paras 12 and 21) 
Anno: v Lim. Act S. 21 N. 16. 

P. Govindan Nair, for Appellant; S. Nara¬ 
yanan Potti, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 

20 
15 
20 
C 
2o 


5 

20 

20 

20 

20 

14 

5 

5 

5 

5 

Iti 

20 

20 


(’13) 37 Bom 326: (18 Ind Cas 909 PC) 

(’32) AIR 1932 PC 165: (60 Cal 1 PC) 

(’96) 18 All -158: (1896 All WN 147) 

(’05) 27 All 575: (2 All LJ 287) 

02) 34 All 371: (14 Ind Cas 132) 

(’36) AIR 1936 All 820: (ILR (1937) 

All 272 FB) 

(’93) 17 Bom 173 

(’09) II Bom LR 318: (2 Ind Cas 469) 

C27) 29 Bom LR 1563: (AIR 1928 Bom 28) 

( 30) 54 Bom 625: (AIR 1930 Bom 466 FB) 

(’74) 13 Beng LR 177: (20 WR 375 PC) 

( 12) 14 Ind Cas 1 (Cal) 

02) 13 Ind Cas 702: (15 Cal LJ 251) 

< * 4 > 22 Ind Cas 709 (1): (AIR 1914 Cal 764) 

<-l 7 Ind Cas 738: (AIR 1917 Cal 422) 

( 32) d 9 Cal 760: (AIR 1931 Cal 719 FB) 

( 77) 61 Pun Re 1877 
(’20) AIR 1920 Lah 516: (67 Ind Cas 463) 

> AIR 1934 La h 293 (1 ' ); (151 Ind S C as :185, 20 

(12) 35 Mad 670: (12 Ind Cas 679) 11 

< ,J;>> r? £ 1ad 4I9: (AIR 1916 1 FB) 11, 16 

( 28) 51 Mad 583: (AIR 1928 Mad 627) q 

<IV J 941 '. 1 Mad u 270: (AIR 1941 
Mad 440) in io 

07) 1947-2 Mad LJ M3:" (AIR 1949 Mad 346)' IS 

ROSRI , J ' : , The question raised in this second ap¬ 
peal arising from proceedings In execution of a 
decree for redemption of an 'ottl' is whether the 
execution is barred by time. The two lower courts 
have answered the question concurrently against 
the decree-holder and he has therefore brought this 
second appeal. 

( 2 ) The final decree for redemption which was 
passed by the appellate court entitles the decree- 
holder to recover possession of the mortgaged pro¬ 
perty on payment of the mortgage money and value 


ol improvements. With reference to certain build¬ 
ings shown as item ( 2 i in the schedule annexed to 
the decree, the decree provides that the defendants 
should remove the same within two months from 
the date of the decree and that in the event of 
their not carrying out the direction the decree- 
holder can recover possession of them on payment 
of the value fixed for them by the decree. Defen¬ 
dant 2 was to receive from the decree-holder the 
commission 'batta' he paid into the trial Court to 
lake out a commission to value the improvements 
and the decree-holder was also to pay defendant 2 
the iatier's costs before the appellate court. The 
date oi the appellate decree is 30-3-1110. E. P. No. 
137 of 1121 wherefrom this second appeal arises was 
hied on 24-2-1121 and it is the one and only appli¬ 
cation the decree-holder hied in the case to execute 
the decree. ‘Prana facie', the execution petition 
was hied out of time, but for the decree-holder reli¬ 
ance is placed on two acknowledgments in writing 
made by defendant 2 . 

<S» The first one bears the date 12-10-1114 and it 
is contained in an application made by the said 
deiendant before the Court of first instance uhe 
District MunsifTs Court. Mavelikarai to transfer the 
decree to the Adoor MunsifTs Court for execution 
against the decree-holder for realising the costs due 
to him as per the terms of the appellate decree. 
That application sets out in clear and unambiguous 
language the terms cl the final decree for redemp¬ 
tion and contains a clear admission of the decree- 
holder's right to redeem the mortgaged property 
as per the terms of the final decree passed in the 
case. As the decree is a registered one the applica¬ 
tion defendant 2 filed was within time. After the 
decree was transferred to the Adoor MunsifTs Court 
deiendant 2 filed there an execution application on 
31-11-1116 against the decree-holder and like his ap* 
plication of 12-10-1114 before the parent court this 
petition also sets out the terms of the decree for 
redemption. There is therefore another acknow¬ 
ledgment by defendant 2 of the decree-holder's 
right to redeem under the decree. It would appear 
that pursuant to this application deiendant 2 suc¬ 
ceeded in realising the costs due to him from the 
decree-holder. A certificate to that effect is seen 
filed by him on 7-2-1117 before the court executing 
the decree. That however is only by the way. What 
is relevant for our present purpose is that the exe¬ 
cution application giving rise to this second appeal 
was filed within six years of the acknowledgment 
defendant 2 made in his execution application dated 
31-11-1116. The question for decision is whether 
these two acknowledgments have kept the decree 
alive as to entitle the decree-holder to redeem the 
mortgaged property pursuant to the application he 
filed on 24-2-1121. 

t4> The first court, that is, the court which pass¬ 
ed the decree, before whom this application was 
made omitted to take notice of the application for 
transfer of the decree made before it on 12-10-1114 
and consequently held that the acknowledgment 
contained in the execution application defendant 2 
filed on 31-11-1116 served the decree-holder no use¬ 
ful purpose inasmuch ns more than six years had 
elapsed after the final decree when that applica¬ 
tion was made. The lower appellate court however 
while referring to both the petitions filed by defen¬ 
dant 2 took the view that the statements contain¬ 
ed in these petitions did not amount to sufficient 
acknowledgment of the decree-holder's right to re¬ 
deem. The court purports to base Its decision on 
the majority view In ‘KAKI MUTHALIARU v 
SANKARA PILLAI\ 1943 Trav LR 257. A reading 
of the Judgments in that case however shows that 
the execution application the defendant in that case 
filed to execute the decree in his favour did not 
contain any reference to that part of the decree 
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which was in favour of the decree-holder. That, as 
stated earlier, is not the case here. We are satisfied 
that defendant 2's petitions contained clear and un¬ 
equivocal admissions as to the decree-holder's right 
to redeem and the view the lower appel.ate court 
took on this matter cannot therefore be sustained. 

(5) This however does, not decide the present 
case. The appellant’s predecessor-in-interest gave 
an *ottr with reference to the suit property to one 
Rama Iyen Krishna Iyen on 21-l-10d4 and in 1087 
Makaram defendants 1 and 2 purchased that *otti’ 
right. The decree under execution is one passed 
to redeem the said 'otti'. Both the defendants were 
alive when the decree was passed but by the time 
defendant 2 filed his petition before the Mavelikara 
District Munsiff's Court defendant 1 had died and 
his legal heirs were brought on record as additional 
defendants 2 to 6. As noticed earlier the acknow¬ 
ledgments relied upon by the decree-holder were 
made by defendant 2 alone. Section 19 of the Limi¬ 
tation Act so far relevant enacts that an acknow¬ 
ledgment of liability in respect of any property or 
right made in writing signed by a party before the 
expiration of the period prescribed for a suit or an 
application in respect of that property or right 
shall give a fresh starting point as against the per¬ 
son who makes the acknowledgment. Explanation 
IV to section 19 of the Travancore Limitation Act 
(Explanation III to s. 19 of the Limitation Act of 
1903) states that for purposes of the section an ap¬ 
plication for the execution of a decree or order is 
an application in respect of a right. The remain¬ 
ing provisions of the section need not be referred 
to here. The legal heirs of defendant 1 did not 
derive any title or liability with respect to the 
decree under defendant 2. Nor had defendant 2 
any right or authority to represent them in pro¬ 
ceedings in execution of this decree or for that 
matter in any legal proceeding. Furthermore de¬ 
fendant 2 was taking out execution to realise the 
amounts due exclusively to him. If at the time 
when an acknowledgment is made there are more 
than one person in existence who stand in relation 
to each other as joint contractors, partners, execu¬ 
tors or mortgagees, then the acknowledgment made 
by one would save limitation as against that per¬ 
son and would be of no avail as against the others. 
See *MD. TAQI KHAN v. RAJA RAM', AIR 1936 
All 820 (F. B.>. The position is not any the differ¬ 
ent as regards joint judgment-debtors. That the 
acknowledgments made by defendant 2 will not keep 
the decree alive as against the legal heirs of defen¬ 
dant 1 was not very seriously disputed before us. 
^hat position is clear from s. 19 and s. 22(2) of the 
Limitation Act in Travancore. <S. 22 corresponds 
to s 21 of the Indian Limitation Act.). However 
as the point was not conceded in so many words 
we think it proper to refer to some decided cases 
.which lay down that when a joint decree is passed 
against several persons an acknowledgment of liabi- 
jlity bv one of them will not save limitation as aga¬ 
inst the others and that such acknowledgment wall 
Isave limitation as against the judgment-deotor who 
imakes the acknowledgment. We do not think it 
'necessary to discuss the cases. We shall mere.\ 
make a reference to some 9 ases on 
came across: ‘CHANDRA KUMAR : v. RAM DIN 
13 Ind Cas 702 (Cal.); ‘NANDA LAL V._RAMPA L 
SINGH', 14 Ind Cas 1 (Cal.); ‘BAN BEHARY v 
JNANENDRANATH'. 22 Ind Cas 7U9(D ICa A and 
■JOGENDRA PROSAD V. ASUTOSH GOSWAMT, 

37 Ind Cas 738 (Cal). , , 

(6> The result of the foregoing discussion ana 
the effect of these cases is that the acknowledg¬ 
ments we have in this case bind only defendant -. 
He has since died and his representative — addition¬ 
al defendant 8 to the execution petition and respon¬ 
dent 6 here — is also bound by them. But on the 
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strength of these acknowledgments the decree can- 
nef ue executed against the legal heirs of defen- 
dant 1 . 

(7> Alongside of the argument that the two 
acknowledgments made by defendant 2 kept the 
decree a ive as against all the defendants the N 
learned counsel for the appellant also stated that 
a joint decree cannot get oarred as against some 
of the debtors and be alive as against the others. 
In fact the former argument was omy an adjunct 
to the broader proposition now stated. As with the 
former. Counsel was rather half-hearted regarding 
this argument also. Willing to give it up he was 
remetant to say so. Numerous illustrative cases 
can be thought of and also found in the books 
which refute such a general proposition. V/e have 
already dealt with the question that an acknowledg¬ 
ment by one judgment-debtor cannot keep the 
decree alive against his co-judgment-debtors and 
also cited decided cases bearing on the point. 

(3) Another familiar instance negativing the pro¬ 
position is where one of the co-judgment-debtors 
makes a payment towards part of the principal or 
where interest on the principal is paid as such. One 
decided case alone we shall refer to in this con¬ 
nection and that is the case reported in 'ASHAN- 
UL-LAH v. DAKKHINI D1N\ 27 All 575. There 
it was held that a payment made by one of several 
persons jomtiy liao.e under a decree, otherwise 
than as agent of his co-judgment-debtors cannot 
operate to save limitation as against any of the 
judgment-debtors other than the person making 
the payment. 

(9) In 'PARAMESWARAN NAMBU6RI V. SE- 
SHAN PATTAR', 51 Mad 583 it was held that 
where a decree against joint debtors was 
stayed as against one of them, the period during 
which the stay had effect cannot be deducted under 
section 15 of the Limitation Act, 1908, in comput¬ 
ing the period oi limitation as regards an app.ica- 
tion lor execution against the other joint judgment- 
debtors. It was further held that Article 182, Ex¬ 
planation 1 of the Limitation Act, 1908 cannot be 
regarded as if it were a general provision of the 
Act. or as an explanation annexed to section 15 of 
the Act. Tnis case furnishes another illustration 
where a joint decree while barred against some of 
the debtors was not barred against others. 

(10) In -VENKATRANGA REDDI V. CHINNA 
SITHAMMA7 (1941) 1 Mad LJ 270 execution was 
first filed against one alone of the joint debtors. 
It was really barred at that time, but that judg¬ 
ment-debtor did not oppose the application as time 
barred despite notice to him and an order was pass¬ 
ed allowing execution. A subsequent execution ap¬ 
plication was made against all the joint debtors 
and on objection being raised to the execution as 
time barred, it was held that while the judgment- 
debtor against whom the first application was made 
was precluded by reason of the order passed on 
that application allowing execution from raising the 
plea of limitation, those who were not made par¬ 
ties to it were entitled to raise it. The court up¬ 
held their objection and said that the execution 
was barred as against them. The decree was found 
to be capable of execution against the joint debtor 
against whom the first application was made. In 
•BALAYYA v. PARVATEESWARARAO’, 1947-1 Mad 
LJ 85 and in 'SIVALINGA THEVAR v. SRINIVASA 
MUDALIAR’, 1947-2 Mad L J 583 it was held that 
the period intervening between an order adjudging 
a Hindu father as insolvent and the date of the 
annulment of the order cannot be deducted in com¬ 
puting the period of limitation for execution aga¬ 
inst the sons with respect to a joint decree against 
the father and the sons. As against the father 
Statute provides that the period should be exempt- 
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ed, but that had not the effect of keeping the decree 
alive against the sons. It is unnecessary to multiply 
instances where courts have held that a joint decree 
while alive against one or more of the defendants 
is barred against the others. 

(ID Article 166 paragraph 6 of the Travancore 
Limitation Act (Corresponding to Article 162 ( 6 ) of 
the Indian Limitation Act as it stood beiore the 
amendment in l'J27i lumishes a statutory provision 
which would repel the argument that a joint decree 
cannot be barred as against some aione of the judg- 
menUdebtors. Para idi oi Article 166 reads: 
“(Where the notice next hereinafter mentioned 
has been issued) the date oi issue of notice to the 
person against whom execution is applied for to 
snow cause why the decree snould not be executed 
against him, when the issue of such notice is re¬ 
quired by the Code of Civil Procedure." 

A notice mentioned there would keep alive the 
decree lor a further statutory period only against 

h° w ^ oin lne notlce ,s lssued And not 
against all the deotors. This aspect is referred to 

KHAm d R ,a his j uci Sment in 'ABDUL 

3o Mad 670 at p. 675. The 

!v!, rifnf St S View Was clearly that {he ™ was no 
wairant lor t ic proposition that a joint decree can- 

debtSs In rhnr ^ 1 S °!V ' 6 alo,1 ° 01 the Judgment- 
fiaiH nr fnid 5® se the question was wnethor 
H°u/ orc ^ on tne parc 01 ono of several judg- 
meat-debtors in preventing execution agamst him 

of a decree enables the decree-holder to get an e\- 

& l0 48 °C 1 SV W r elV " f ars provlded & e «2t£» 

u, P - c - °nly as against that judgment- 
d * b ^ °r , hls c ° nduct would extend the period as 
against his other co-judgment-debtors who 'nave 

hpfrf b fh n 80 ty 01 such conduct. Sundara Avyer j 
^ woidd be extension only as against lit 
itt5 We f° r Guilty of fraud or force That 

Ju(W d pi,n°n t preva 1 first 33 the otr ‘er learned 
S i cTr J f'h W3S ° f i he °PP°sito view. Under 

v.nt « r =T h C ' The 

it reads as follows: P ' “ of the re P° rt 

"Mr. Ananthaknshna Ayyar (now dir 
Judge of the Madras wi®h r> in ? w s r ' Ret 'red 

even «“ bi £ A «- but 

what is said to be the Kenerai iJ!h the , 0I ? e side 
and, on the other, the express y lhe Act 
dealing with a specific matter I Sink ?h! e fr Ct i 2 n 
express words ought to prevail ’ 1 tWnk that the 

mmmmm, 

Knnivf flB r aPh 5 tlme ™ S£ the 22 

2r cSSt acco f, dance wlth law to the nrS 
Per Court for execution, and that Explanation \ 
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says that where the decree or order has been 
Passed jointly against more persons than one, the 
application, if made against any one or more of 
them, shall take effect against them ail. That 
seems to me to be a very different matter irom 
tne matter which we are dealing with m this ap¬ 
peal. Tne principle. I take it, is that if the judg¬ 
ment-creditor does something which keeps alive 
a joint decree as against one of his joint judg- 
ineiU-uebtoi.-, the decree is to be regarded as aave 
as against ail the joint judgment-aeotors and if a 
is anve, it is of course capable of execution. That 
is a very different matter from the present, case 
which is not the case oi a judgment creditor hav¬ 
ing done something but of tne judgment-debtor 
having aone something which, as regards nim, no 
auuot entitled the judgment-creditor to say “my 
time has Deen extended". So lar as I can see 
tnero is no reason or princip.c why tne judgment-’ 
creditor should be entitled to say, that, as resards 
the men who had not prevented by fraud or force 
etc., he should also have the benefit oi the enact-’ 
nient. I cannot see that there is any equity vvhicn 
the judgment-creditor can set up in this case 
aunougn it may be that in Use cases winch are 
relerred to in article 182 of the Limitation Act 
there is an equity arising by the fact that lie had 

£:£ S ^ h,,ig / 0r lhe purp05e 01 realising the 
‘ r ' s °‘ h ‘ s Judgment. Here the creditor does 
noth.ng but renes upon something which one oi 
nis joint judgment-cicbtors has been doin" • 

The toregoing discussion and the authorities cited 
") ke “ ® ,car tllat the view that where a decree is 
alne against one of several judgment-debtors it is 

the J oint judgment-debtors cannot 
, b ® ® c “P ted - such general principle can be ex¬ 
tracted from Article 16G, Explanation ( 1 ) and be 

° ne ° r the olher 01 tne sections £ 
' , tbe imputation oi the periods of limita- 
< ° u the A , ct - . The Limitation Act negatives 
tio?s m ee o°4 P 4r ple by the provisions of sec! 
paragraph s S ‘ 21> and by Article 166 

Th a lcarned Counsel for the appellant how- 
e\er raised anotner argument in support of the ap- 
Pea ‘ a, . ld coni ended that the decree-ho.dcr wal n 
titled to have execution taken out of Uie entire 

J-SMSS/KSSS *the ^decree 

sS HHinFr- ~ ss 

paragraph ot^ second 

purugrapn of Explanation 1 to the said Artirlp 

Paragraph 5 of Art. 166 reads thus: ’ 

"'^Ti the , a PPhcation next hereinafter men- 
tioned has been made) the date of applying in 
accordance with law to the proper court 8 

cuUrTno?' th F take sotne ste P-‘ n - a ' d of the exe- 

order decree ° r order . or the date of the 

order passed on such application or the date on 
which such order was carried out" 
and the relevant portion of Explanation 1 is 

', the decree or order has be en passed iointlv 

f. 8 Se"s^r;„ro 

shall ’take 

Ses^ SUSSES & Es U ?h 0 e rt dirM trCngth u 0f 

against defendant 2 SLSZ 
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application was made, had the decree-holder confin¬ 
ed lhat application as against the heir of defendant 
2 and followed that up by another application 
within the time prescribed against all the defen¬ 
dants or against the legal heirs of defendant 1 
alone, in view of the provision referred to of Ex¬ 
planation 1 , it would not have been even open to 
argument that the latter application was barred by 
time. We are afraid the argument takes within its 
ambit more than one false assumption. Before we 
proceed to examine it. we must state how the 
argument was sought to be further implemented. 
On the strength of the assumptions made above, 
it was urged that justice should not be allowed to 
be defeated because the decree-holder had chosen 
to file one application against all the defendants 
and not two as suggested by Counsel which course 
according to him would have been fool-proof aga¬ 
inst any plea as to bar of limitation. We were 
therefore asked to treat the present application as 
consisting of two petitions, one against the legal 
heir of defendant 2 and the other against the 
legal heirs of defendant 1, the latter application 
following the former in point of time. According 
to the appellant’s learned Counsel, we would other¬ 
wise be using technicality to the prejudice of the 
decree-holder and to defeat justice. 

(14* The argument, as already stated, is founded 
on several false assumptions. It clean ignores 
"that Statutes of Limitation are in their nature 
strict and inflexible enactments, intended to quiet 
long possession and to extinguish stale demands.” 
•LUCHMEE BUKSH v. RUNJEET RAM’, 13 Beng 
LR 177 (P. C.). 

It the argument raised be good it would come to 
that with respect to joint decrees when it is alive 
against one judgment-debtor it cannot be barred 
against another joint judgment-debtor. We have 
said no such general principle can be extracted 
from the provisions of the Limitation Act. 

(15* In the first place paragraph 5 of the Article 
relates to a case where there has been a previous 
application. Then and then alone the question 
whether a decree is kept alive by a previous appli¬ 
cation can arise. The execution application giv¬ 
ing rise to this appeal is the first application filed 
in this case and to such an application the ques¬ 
tion invoking the aid of paragraph 5 cannot arise. 
The request that the application before us may be 
treated as two execution petitions is clearly opposed 
to all known rules of the law of execution. 'Dierc 
is no scope for introducing any legal fiction of that 
kind into the province of the Statute Law relating 
to execution. To quote from Sir Dinshaw Mulla > 
judgment in ‘NAGENDRA NATHS CASE’, equit¬ 
able considerations are out of place in construing 
rules of limitation. ’NAGENDRA NATH V. SU- 
RESH’, AIR 1932 P. C. 165. 

(16» A passage from the judgment Buc k la ” d J** 
delivered in the Full Bench decision m AMARj 
KRISHNA v. JAGATBANDHU’, 59 Cal 760 at p. < <3 
may with advantage be quoted here: 

“If, as has been decided, the terms of rule 2 (1) 
involve no application, and eertifieation is not an 
application within the meaning of Art cle 181, 
Ihe residuary Article to be applied to applications 
lor which no period of limitation is provided else¬ 
where in the schedule to the Act or by section 48^ 
Civil P. C„ how can it possibly be said to be an 
application made to take some step-in-aid of exe 
cuuon and as such within the meantog of Arti¬ 
cle 182(5i? In my judgment, the short answer Is 
that there was no application at all. and tnai 
being the case Article 182(5) cannot be invoked 
on behalf of the appellant." 

There the question for decision was whether certi¬ 
fication under Order XXI R. 2(1) of the Civil P. C. 


A. I. R. 

can be treated as an application for a step-in-aid 
of execution under Article 182(5). The opinion of 
the Full Bench was that it cannot be and what 
Buckland J. said in that case quoted above would 
seem to us to be useful for a proper appreciation of 
the scope of paragraph 5. That to attract 
the application of para 5, some action on the part 
of the decree-holder in the form of a prior appli¬ 
cation is needed is clear from the judgment of Sir 
Arnold White. C. J. in ‘ABDUL KHADIR v. AHAM- 
MAD SHAIWA RAVUTHAR'. 38 Mad 419 (FB), ex- 
tract from which was quoted earlier. 

(17) A second impediment to accept the argu-| 
meat is that when a decree for redemption is] 
passed jointly against several co-mortgagees it is! 
difficult to say that an application against one 
or some alone of the co-mortgagees will be an 
application for execution in accordance with law. 1 
That is a pre-requisite to invoke the aid of para¬ 
graph 5 of the Article to have a fresh starting 
point of limitation. 

< 18> Third and last, in order that a petitior.l 
against one joint judgment-debtor may extend the 
period for execution against the rest by a further 
period allowed by law the decree should have been 
alive against them when the application against 
the joint debtor was filed. It is only an execution 
petition filed when the decree is alive that would 
extend the life of the decree and not one filed 
after it is dead. When the subsequent application 
is brought against all the debtors it would be open 
to such of them as were not made parties in the 
previous application to show that even on *he date 
of that application the decree was barred See 
•VENKATRANGA REDDI v. CHINNA S1THAM- 
MA\ 1941-1 Mad LJ 270 already reierred to. To hold 
otherwise would be the same thing as saying that 
an acknowledgment by one judgment-debtor could 
keep alive a decree against all the judgment-de¬ 
btors. We have definitely said that an acknowledg¬ 
ment by one judgment-debtor has not the effect 
of keeping the decree alive as against all the judg¬ 
ment-debtors and the learned Counsel for the ap¬ 
pellant had practically conceded it wnen he 
launched upon this argument. 

(19) However ingenious the argument might 
appear to be at the first blush, it cannot bear 
examination It is an indirect attempt to confer 
on an acknowledgment by a co-judgment-debtor an 
efficacy which by a direct approach it has become 
clear it inherently has not. 

(20) We have next to consider whether the ack¬ 
nowledgment by defendant 2 would be effective to 
sustain an execution application against his share 
in the redemption decree. Unfortunately this as¬ 
pect of the case did not receive at the Bar the 
attention it deserved. Based on the doctrine of 
fhe "Indivisibility of a mortgage we have come 
across several cases which hold that an acknow¬ 
ledgment by one only of several mortgagees of the 
liability to be redemeed is not sufficient*<*]? the 
right to redeem alive even as regards the share 
of the party acknowledging. The question is see 
discussed in Rustomjee's Law of Limitation oth 
/iqafi) Edn Vol I PP- 425-426 and m Chitaleys 

Commentaries to the Indian fl2 5Sl tati0 T h e A reS 
nQ 49 i Edn Vol. I PP- 829-831. ine reason 

given is that except in certain special circumstances 

the entire mortgage has to be treated asonmd 

visible unit and the redemption of a porhon oi 

a mortgage alone cannot be allowed imder law 

Tne earliest Indian decision we came a ^L s , L 

ting out this view in ‘BKOGILAL v. 

17 Bom 173. That case refers to and follows 

decision of the Chief Court of the Punjab n 

•MUSSUMMAT MAH BIBI V. MOTAN MAL. 61 

1877. me judgment Fitzpatrick, J. (Bouinois, j. 


1952 


concurring! delivered in that Punjab case which is 
quoted extensively by Jardine J. in 17 Bom 173 at 
pp. 179-182 will amply repay perusal. It points 
out that under the English Statute while an ack¬ 
nowledgment by a co-mortgagee binds him alone, 
provision is made there for apportionment of the 
mortgage debt between him and others The ab¬ 
sence of a similar provision in the Indian Statutes 
has been taken by the learned Judge as a test 
almost conclusive, to show that on the basis of 
an acknowledgment by one co-mortgagee piece¬ 
meal redemption cannot be allowed in India. That 
view appealed to Jardine, J. and with respect we 
venture to think that to be correct approach to 
the question. The decision in 17 Bom 173 has been 
referred to and followed in a number of cases. To 
our knowledge in no case has that been dissented 
from though from time to time attempts have been 
made to distinguish it. Among cases which follow 
the decision may be mentioned, DHARMA v EAL- 
“' r ! 8 AU 458; 'JWALA PRASAD v.'ACH- 
CHEY LAL, 34 Ail 371 and 'NARAYAN v 
GOVJND 1 29 Bom L R 1563. The earlier Statutes 
ol Limitation jn India. Act XIV <14> of 1859 or Act 
IX <9i of 1871. did not recognise an agent as a 
person competent to give an acknowledgment for 
the purpose of giving rise to a fresh starting point 
for limitation. An agent was introduced as a 
« compete n t to give an acknowledgment for 
tne f lrst time by s. 19 of the Act of 1877. In this 
case we are not concerned with the said legislative 
change inasmuch as defendant 2 never purported 
act ., as an agent or in any other representative 
capaci.y. Admittedly he had no such right The 
de 5' S on . s >n -NADAR SHAH v. ISHAR DAS’. AIR 

AIR KhW SHAH V - KARTAR SINGH? 

293 (li and 'MUKH NARAiW v 

RAMLOCHAN’, AIR 1^41 Pat 147 take the same 

ihVt held in the cases referred to above 

that where the mortgage is a joint mortgage and 

not capable of being redeemed piece-meal an ack- 

KSSh? 1 . bV °" e . onl - v °f several mortgagees 
is altogether inoperative and will not bar the statute 
even as regards the share of the party acS 3 . 
>ng. Tne cases in 'HIRALAL v NARSlS fi 
Bom L R 318 (later affirmed in appeal bv 'thJ 
C0,,ncl1 in 'HIRALAL ICHHALAL v ' NAr! 
SHjAL CHATURBHUJDAS', 37 Bom 393 /pp* nnr i 

The actual issue in the present case liec 
opinion, within a narrow C omna.« The \ 

acknowledgment under mcXS 19 th« 

Indian Limitation Act must be signed bv h* 

a ioint I wf ° f , that . A . c t. in the case of 
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•DHARMA v. BALMAKDND-. 18 All 453 where it 
was held that an acknowledgment of the title of 
the mortgagor made by one only of the two 
mortgagees would not avail to save the mortga¬ 
gor's right of redemption being barred by limi¬ 
tation where the mortgage was a joint mortgage 
and net capable of being redeemed piecemeal. 
The case of 'DHARMA v. BALMAKUND’, 18 All 
4 d 8 was decided by a single Judge but the deci¬ 
sion was followed in ‘JWALA PRASAD v. ACHA- 
CHEY LAL’, 34 All 371. The principle of these cases 
would apply where the mortgage is a joint mort¬ 
gage and incapable of being redeemed piecemeal 
and under clause (2) of section 21 of the Indian 
Limitation Act of 1998. one of several joint mort¬ 
gagees cannot be bound by an acknowledgment 
made by. or by the agent of, another co-mort¬ 
gagee. In the present case, the mortgage debt 
was split up by the mortgagee on account of a 
partition between the heirs of the original mort¬ 
gagee and three acres and eighteen •gunthas’ were 
allotted to the share of Bechar. the father of 
c.efondant No. 1 . and the rest of the property was 
allotted to Bhukhan Girdhar. the ancestor of 
defendants Nos. 2 to 4. So far as the mortgagee 
IS concerned, there was an effective division not 
only of the mortgage-debt but also of the mort¬ 
gaged lands.•• 

Bi that case the second appeal was first heard bv 
Sir Norman Macleod. C.J. The learned Chief 
Justice allowed redemption of a divided half of 
Property on payment of the entire 
mortgage money The defendant took the matter 
m Letters Patent Appeal before a Division Bench 
difE'l ^Madgavakar and Patkar. JJ. They 
d f* 1red ln , the » conclusions and Madgavakar J's 

the decision in the second appeal 
prevailed, as he was the senior Judge But on a 
further appeal under the Letters Patent heard bv 

Kt cSfl! hree -, JUt l geS lSir Anderson Marten 
Kt. Chief Justice. Mr. Justice Mirza and Mr Justice 

Broomfield, Madgavakar J's decision was roSd 

All the three learned Judges gave separate but 

decStoSff^tK^K 11 0f thcm ^sed their 
gr* 11 ? . f u ct that ,here was in that case a 
P of .I;he mortgagee's interest and that 
the case was therefore distinguishable from the 

*KL e _ r ,5 f ases - R was pointed out that the divided 
A* part of a mortgage holding cannot be 
prejudiced when he is sought to be redeemed on 
payment of the entire mortgage money In the 
present case though there was originally onlv one 
mortgagee on the material dates when defendant 2 
** acknowledgment that intent had de-" 
\olved on more than one person. As pointed out 

dateb the date oM^ th ii S judgment the material 
date of Z fri;s 0 aVLon a knOWled8ment and n0t the 

cases'relating £ S £, refe ? ed to , above are 110 doubt 
to decree 2 dem R l,on of mortgages and not 
to decrees for redemption. So long as a decrep 

Miinif S ? Ut up the mort *age the rule of the 

rnnnot^. refei T ed to above mi >st apply to it. There 
w P'cccmcal execution of a redemption 
decree which on its terms is one and indivisible 


one°of fc se veraf ^oiiR 1 ' S "T “ °" *" **“ iS ~ ™ d 

others." J contractors cannot bind the t H h Jf, vi r f w „ of ., Lhe law the acknowledgment 

i that case the learned Judsrp'« .. hotripr nv!l,u.'“I 1 ?? 1 . ® ntitIe the decree- 


?ew h did Su!timlT? r e; a U S B S t »vkar. J.i 

ed Judges who took part in the declslnn^^' 

from 8 th ,tS di . fferent stages oniv distinguished^! 
from the earlier cases. That will 

K! PaS f age from the Judgment of P° a ?. 

kar J. occurring at page 641 of the report: 

' BR0GILAL V. AMRITLAL’, 17 Bom 
173 was followed by the Allahabad High Court in 


holder to seek execution of dec e even ffX 
share of defendant 2 in it. n 1 lhe 

Jia r* snuss resuit r 

V.R.B. ' t , 

Appeal dismissed. 
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Mohamad Ali Shahul Hameed Kunju, Appel¬ 
lant v. Abdul Rahiman Muhammad Kunju, Res¬ 
pondent. 

Second Appeal No. Ill of 1950, D/- 10-8-1951. 

(a) Civil P. C. (1908), S. 105 — ‘Where a 
decree is appealed from’ — Principle of section 
applies to interlocutory orders in execution. 

The principle of S. 105, Civil P. C., can 
be extended to interlocutory orders passed 
in execution proceeding. Hence, where the 
executing Court passes a wrong order 
granting interest on mesne profits, and the 
order is not appealed against still it can be 
challenged in an appeal against the final 
order passed in the execution provided it is 
made a ground of objection in the memo¬ 
randum of appeal. If the appellant has not 
raised it in the memorandum of appeal it 
will not be allowed to be raised by the 
appellate Court. 36 Cal 422; AIR 1917 Mad 
404; AIR 1932 All 392 and AIR 1936 Mad 
936; 38 Coch LR 672, Rel. on. (Paras 3, 4) 
Anno: C.P.C. S. 105 N. 2, 4 Pt. 8. 

(b) Civil P. C. (1908), Ss. 9. 11 and 47 — 

Executing Court on a construction of decree as 
to mesne profits holding that the decretal 
amount should carry interest — Order of exe¬ 
cuting Court even if wrong is not without juris¬ 
diction — Order is binding on the parties till it 
is set aside on appeal. (Para 5) 

Anno: C. P. C., S. 47 N. 76, 81; S. 11 N. Ill; 
S. 9 N. 4. 

M. Abraham, for Appellant; T. S. Krishna- 
mooithi Iyer, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras. 

(’93) 15 All 119: (1893 All WN 14) 4 

C96) 18 All 19: (1895 All WN 134 (FB)) 

(•98) 20 All 370: (1898 All WN 75) 

(’32) AIR 1932 All 392: (138 Ind Cas 103) 

(’91) 18 Cal 469 

C09) 36 Cal 422: (2 Ind Cas 338) 

(’17) 4 Mad LW 411: (AIR 1917 Mad 404) 

(’36) AIR 1936 Mad 936: (168 Ind Cas 413) 

38 Cochin LR 672 
33 Trav LJ 340 
KOSHI J.: This Second Appeal arises out of 
proceedings in execution of two cross decrees. The 
decree-holder in O. S. No. 992 of 1083 on the file of 
the Krishnapuram Munsiff's Court is the judgment- 
debtor in O. S. No. 297 of 1103. The two lower 
courts have concurrently found that the decree- 
holder in the former case is entitled to further 
amounts after setting off the entire decree-deot in 
the latter case. The lower appellate court confirm¬ 
ed the execution court's order to the effect on th 
ground that a prior interlocutory order the execu¬ 
tion court passed had become final between the 
parties and that it was there ore^lncompetent on 
the part of the decree-holder in O. S. 297 to seek 
to reagitate in the appeal the question dea.t with 
by that order. We are afraid the lower appellate 
cou**t's decision cannot be confirmed on the ground 
mentioned by the learned Judge. 

(2) The execution court passed the order which 
was the subject of the appeal before the ower 
appcHnt* court on 13-11-1123. Prior to that on 
21-11-1122 the Court directed the parties to lne 
statements setting out the amounts due as P*~r *ne 
two decrees and in giving that direction held that 
the decree-holder in O. S. 992 was entitled to get 
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interest on the mesne profits awarded to him bv 
tne decree. It is now agreed on both sides that 
under tne provisions of the Code of Civil Procedure 
in force at the time when that decree was passed 
no interest on mesne profits could be allowed unless 
tne decree expressly provided for it. The decree 
makes no such provision and the execution Court’s 
direction embodied in its order dated 21 - 11-1122 is 
therefore clearly wrong. The final order the execu¬ 
tion Court passed was on the basis of that order 
and the view the lower appellate court has taken 
is that in so far as the order dated 21-11-1122 was 
not appealed against, it had become final and that 
precluded the appellant (who is also the appellant 
here) from raising the correctness of the order as 
to interest on mesne profits. Reliance was placed 
for this view on the decision reported in \JATHI- 
VETHAN NAMBOORIPAD v. REVI NAMBOORI\ 
33 Trav L J 340. That case however is only 
authority for the view that it was not open to the 
execution Court to r-view o: comuder its previous 
order. Tne order did not preclude the appellate 
Court from examining the correctness of the posi¬ 
tion provided the condition laid down in that be¬ 
half by the Code of Civil Procedure has been duly 
complied with. 

(3) Section 105 (S. 85 Travancore Code) of the 
Code of Civil Procedure provides 'inter alia' that 
where a decree is appealed from, any error, defect 
or irregularity in any order, affecting the decision 
of the case, may bo set forth as a ground of objeo 
tion in the memorandum of appeal. Though the» 
section says: where a decree is appealed from" it 
is wellsettled on authorities that the principle can! 
be extended to interlocutor,* orders passed in oxe-J 
cution proceedines. See 'CHANDANBALA DEBI v. 
PROBODH CHANDRA*, 36 Cal 422: 'ALAGAPPA 
CHETTY v. ANNAMALAI CHETTY’. 4 Mad LW 
411: 'CHITAR SINGH V. L. LACHMI NARAIN\ 
AIR 1932 All 392 and 'MUTHAYYAN SWAMINA- 
THAN v. NARAYANASWAMI SASTRIGAL’. AIR 
1936 Mad 936. A passage from the decision of 
Mookerjec and Carnduff. JJ. in the first named case 
may usefully be quoted here: 

"The learned counsel for the appellant, however, 
contended that if this view be adopted, the 
decree-holder ought to have immediately prefer- 
red an aoDeal against these orders In our opi¬ 
nion it was not necessary for him to do so. As 
was pointed out bv this Court in the case of BA- 
LAL v. KEDAR NATH'. 18 Cal 469 an ap- 
neal need not be preferred against every order in 
an execution proceeding. If the contrary view 
prevailed, and if appeals were allowed to be pre¬ 
ferred against interlocutory orders, there might 
be innumerable appeals in the course of one exe¬ 
cution proceeding. It is open to the party ag¬ 
grieved to challenge by an appeal against the final 
order which detoi mines the rights of the 
the propriety of the interlocutory orders made m 
the course of the proceedings. Besides, in this 
case, as the learned Vakil for the respondent 
pointed out, in the appeal which was preferred 
against the final order, the order of the 15th 
August was specifically mentioned as an order 
which ought not to stand We are of opinion, 
therefore, that it was open to the learned District 
Judge, in hearing the appeal against the orders 
of the 27th August, to determine the validity o 
the orders of the 15th August On these grounds, 
we must hold that the orders of the District 
Judge are correct and should be affirmed. 

The lower appellate court's that the Prior 

order of the execution court dated 21 'Jt‘ 11 -2 
entitled the appellant from agitating the matter 
in appeal cannot therefore be upheld for the reason 
stated by the learned Judge. 
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(4) It however so transpires that the said decree- 
holder did not in his memorandum of appeal to the 
lower appellate court raise the question of the cor¬ 
rectness of the order regarding interest on mesne 
profits at all. Under S. 105 in order that advan¬ 
tage may be taken of the provision contained there¬ 
in the ground of objection must be set cut in the 
memorandum of appeal. Mulla's Commentaries 
(Eleventh Edn. 1941 1 to the section at page 383 may 
with advantage be referred to in this connection. 
In 'PARUKUTTY NETHIARA MM A v. SETHU AM- 
MA', 38 Coch. L. R. 672 to which one of us was a 
party a more or less similar question arose for deci¬ 
sion and after referring to the passage to the above 
effect occurring in Mulla's Commentaries the judg¬ 
ment in that case goes on to say as follows: 

"The learned author relies on the decision report- 
;? ILAK RAJ SINGH v. CHAKARDHARI 
SINGH, 15 All 119. This case has been followed 
m two ether decisions of the Allahabad Hi»h 
Court. See 'SHEO NATH SINGH v. RAM DIN 

l 8 , AI1 19 and ^ANSI LAL v. RAMJI 
L.AL, 20 All. 370. I have not come across any 
contrary decision or any expression of ooinion to 

Code ° ntrary * n any ° f thC Commentar ‘es on the 

pis circumstance that the appellant had not in 
his memorandum of appeal made the correctness 
of the execution court's order as to interest on 
mesne profits a ground of objection disentitled him 
£™ ise * he question before the lower appellate 
Court. We therefore feel constrained to upho’d 

J he . appoal th0UEh 0,,r reason 
in , from ,hat ? lven b y the learned Judge. 
Inning , th ^ rn f m ° randum of a PP«al to the lower 
S t C0UI st , a tf s that the execution court 
shou.d have accepted the statement the appellant 

fnterA b -f f0 « e that Court ' Therein he had included 
interest on mesne profits. No doubt the Court's 

:i ? n . I P acl ® ‘t incumbent on him to include in- 
JS.m * #” atten ?P‘ in S to stand by it in his memo¬ 
randum of appeal he had practically given away 

ilnrtnm F* ca f Was lost when Sat meml 

Lte ronrf a 5E? al wa ,? ? ,ed before the lower appel- 
No a PP° 1!at e Court will be justified in 
SSSSSf" a PP e ”ant to raise a point before it 

Sum of ip° e T 10 “’ a ‘ relsed ,n lhe 

tn ( an^ re c ° ncU ‘ di Pff w must not omit to refer 

Id mun^ for th. b “• Abraham *he leam- 
l. J, he appellant raised regarding the 

jM M os': SSBB SKaS 

The order is no doubt erroneous but every wrong 
order cannot be held to be without 
The question before the Court ShSfwi"a,*t?t5 
true construction or the implication of the de-Se 

If the Court ' s decisionthe5SJ 

way would have bound the narMp« if ic imn 

SSSipSS 

_ Appeal dismissed. 
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n Le Kshroana Iyer Krishraiver. Appellant v 

sss^sr Lekshmi Ammai “ d 
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Hindu Law — Succession — Female heirs _ 

Bandhus — Preference. 

According to the Hindu (Mitakshaca) 
Law. if the heir of the last male owner 
is himself a male, then he becomes a stock 
of descent and at his death the devolu¬ 
tion of the property is traced from him. 
But it the heir is a female, she does not. 
except in Bombay, become a fresh stock 
. of.descent. At her death the property pas¬ 

ses not to her heirs but to those of the last 
mn e hoJder. that is to say. the male holder 
will be deemed by the law as having lived 
up to and died at the moment of the death 
of the female heir. As between the ban- 
dhns the male bandhus take precedence 
oyer female bandhus though the latter be 
of a nearer degree of relationship to the 
deceased. Case law relied on. 

(Paras 5, 6) 

v/.\ Krlshna T?, rthi Iyer ’ for Appellant; 
K. Narayana Pillai, for Respondents. 

rflm E - E T N 5 E A S: C ?V rtwar/Chr onoIogical/ Paras 
•o? i, r ? d J A P p 115: < 5 CaI 776 (PCI) 5 

^ h-d App 368: (AIR 1924 PC 209) 6 

, (P8) Mad 321: (18 Mad U 409) 6 

699 1 (FB)) 1937) M#d m: (AIR 1937 Mad 

r 545) ILR (1940) Mad 734: < AIR Mad 5 

< ’i 9 ™ 949 ' 1 Mad U 448: < AIR I94 9 Mad 779) 6 

O deceased ^anarayana I.ver in 

ir'richn 2 1090 °” the fi,e of the Munsiff's Court of 
ItaTT' impleading the widow, sister and 
'n?i f f l £ e decensed ' a s defendants 3 2 

;"in \ T ?. execilti °n Of that decree, cer- 

nrt f w " e attached as forming 

i KSS'“ 1 r, t * lhc ”",V. 

nLf a P l P f rt u hcirs of the mother of the 
1A °^ ndant who is the grand-mother of the 2 nd 

Sr d The iri.fr °* the de , ccnsed Devnnarayana 
the trial Court overruled the objections hut 

S H Cond Jud?e of Svell? 
Henc^thi, \ v,ew a " d «Pheld the obiections. 

(2 llfp tSn APPeal by the decree-holder, 
fw2 e fo] genealogy is necessary to eluci- 

date the question that arises in the cas? 

JANARDHANA IYER 


I 


Easwarl Ammai 
Lekshmi Ammai 


Parvathi Ammai 


1 j-r 

Poddu Ammai Ramahmmal Bbngavathi 
J -_ (jst.deft.) A nimal 

Dov.nnnv'nnn Iyer 

, Widow (3rd Jeff. 

.J 3) The admitted facts are that the properties 
belonged to Janardana Tver on whose death EheS 
STK ®re nd ‘ dnu ?hter Lekshmi Ammai 

nnri ^ V1 Predeceased him. The 

Jyer who was the husband of the Srd defend^nt^ 9 
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on the 1st defendant a 5 her heir, found favour with 
the lower appellate Court which took the view that 
Devanarayana Iyer was only a reversioner who 
could take only when the reversion opens, that is, 
on the death of the 1 st defendant and that he hav¬ 
ing predeceased the 1st defendant, had no rights 
over the properties 


(5) The oniy question that arises in this second 
appeal is as to upon whom the properties devolved, 
whether on the 1st defendant or on the deceased 
Devanarayana Iyer. It is admitted that the 'par¬ 
ties are governed by the Hindu (Mitakshara* Law. 
According to that law, if the heir of the last male 
owner is himself a male, then he becomes a stock 
of descent and at his death the devolution of the 
property is traced from him. But if the heir is a 
female, she does not. except in Bombay, become a 
fresh stock of descent. At her death the property 
passes not to her heirs but to those of the last male 
holder, that is to say, the male holder will be deem¬ 
ed by the law as having lived up to and died at the 
moment of the death of the female heir. This 
princiole is well established. (See 'MONIRAM KO- 
LITA v. KERI KOLITANI’. 7 Ind App 115 (PC), 
•LAKSHMI AMMAL V. ANANTHARAMA*. ILR 
(1937) Mad. 948 (F. B.) Mayne’s Hindu Law and 
Usage. 11th Edition 1950, page 585, paragraph 482). 

(6) To determine the devolution of the property 
after the death of Lekshmi Ammal, it is therefore 
necessary to consider who is the preferential heir 
to the deceased Janardana Iyer as between defen¬ 
dants 1 and 2 and deceased Devanarayana Iyer who 
ore all bandhus in relation to the propositus. As 
between the bandhus the male bandhus take prece¬ 
dence over female bandhus though the latter be 
of a nearer degree of relationship to the deceased. 
This principle again is well established. (See ‘RA¬ 
JAH VENKATTA v. RAJAH SURNANT, 31 Mad 
321. ‘KENCHAWA v. GIRIMALLAPPA', 51 Ind App 
388 (PC). ‘JAGANNADHAM V. ADILAKSHMI’, ILR 
(1940) Mad 734 ‘SIVATHWAJA MATAM v. SAMI 
BHATTAR’, (1949) 1 Mad. L. J. 448. Mayne’s 
Hindu Law and Usage 11th edition. 1950. page G66, 
paragraoh 533). Devanarayana Ivor who is the male 
bandhu*takes the properties in question which are. 
therefore, liable to be attached for the decree. 

(7) The second appeal should be allowed. The 
decree appealed against is set aside and that of the 
Munsiff restored. The respondent will pay the 
costs of the appellant here and in both the Courts 
below. 

D H Appeal allowed. 
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Aiyaru Ayyan, Appellant v. Krishnan Kesa¬ 
van, Respondent. 1AK1 

Second Appeal No 291 

Limitation Act (1908). Ar). 180 - Travancore 
Limitation Act (6 (VI) of . L en 

Starting point - Execution sale 
application to set aside exparte decree penmn 
- Application for delivery by decree-holder 

auction-purchaser — Starting P 0, “ '| exparte 

dismissal of application to set aside expa 

decree. 

A sale in execution of a decree was con¬ 
firmed on 22 - 2-1121 when an application to 

set aside the ex P art l. decree 1 P^f®n f Q 
suit was pending. The aPP 1 '^ 1 ™ ’° se 
aside the exparte decree was * 

missed on 30-3-1124. The decree-holder 
auction-purchaser applied for delivery of 


A. I. B. 

possession of the property on 8-5-1124 i.e. 
more than 3 years from the date of con¬ 
firmation of sale. 

Held that the sale became absolute within 
the meaning of Art. 164. Travancore Limi¬ 
tation Act. only on 30-3-1124 when the appli¬ 
cation to set aside the exparte decree passed 
in the suit was dismissed. Till that date 
the decree-holder’s auction-purchase stood in 
peril of being avoided or falling through in 
case the exparte decree was set aside. The 
application for delivery having been filed 
within 3 years from that date was not barred 
by limitation under Art. 164. AIR 1927 
Mad 391. Rel. on; 23 Cal 775 (PC); AIR 
1934 PC 134, applied. Case law discussed. 

(Para 12) 

Anno: Lim. Act. Art. 180 N. 4. 

P. Govindan Nair, for Appellant; R. Neela- 
canta Kartha. for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’96) 23 Cal 775: (23 Ind App 45 (PC)) 11 

(’34) AIR 1934 PC 134: (61 Cal 945) 4. 5. 10. 11 
(’50) AIR 1950 Assam 89: (ILR (1950) 2 
Assam 119) 4. 6. 8 

(’14) 22 Ind Cas 497: (AIR 1914 Cal 893) 10 

(’20) 43 Mad 185: (AIR 1920 Mad 1 FB) 4. 8. 11 
(’26) AIR 1926 Mad 857: (96 Ind Cas 657) 9 

(’27) 25 Mad LW 108: (AIR 1927 Mad 391) 8. 9 
(’45) 1945 Trav LR 251 * 10 

KOSHI J.: This second appeal is by a decree- 
holder-purchaser. His application to obtain delivery 
of the property purchased by him at the court 
auction sale held in execution of the decree he ob¬ 
tained against the respondent was found to be out 
of time and barred under Article 164 of the Travan¬ 
core Limitation Act. VI of 1100. by the learned Dis¬ 
trict Munsiff of Alleppey before whom that applica¬ 
tion was made. On appeal, the learned Second 
Judge of Alleppey confirmed the Munsiff's decision. 
This second appeal is brought against these con¬ 
current orders. 

(2) Article 164 of the Travancore Limitation Act 
is in the same terms as Article 180 of the Indian 
Limitation Act. IX of 1903. It Providcs that a pur¬ 
chaser of immoveable property at a sale in execu¬ 
te of a decree for delivery of possession, must 
make the application within three years from the 
tTme when the sale becomes absolute. To ascertain 
when the sale becomes absolute we have to look 
to the provision in Order XXI r. 890'. Civil Pro¬ 
cedure Code (Travancore) which so far as is re.e- 
vant for our present purpose is the sam<* as that 
enacted bv r. 92(1. of Order XXI. Civil Procedure 
Code. Act V of 1908. The said sub-rule states as 

follows: oc r o 7 

•Where no application is made under r. 86. r. 8/ 
or r. 88 or where such application is made and 
disallowed, the Court shall make an order con¬ 
firming the sale and thereupon the sale shall be¬ 
come absolute.” RP 

Rr. 86. 87 and 88 correspond respectively to it. 89. 

90 and 91 of the Indian Code. 

(3) In this case there was no aP^ation to set 
aside the sale and the order confirming the sale 
was passed bv the Court on 22-2-1121. The appel¬ 
lant^ application to obtain delivery of 

was filed only on 8-5-1124 when more than three 
vears had clearly elapsed after fhesalevrasco 
firmed. The confirmation was made fm 

nlication filed on 2 - 1-1121 to set aside the ex-parte 

JE&K2 

SSS 1 ? agalSt^Xntention that the 
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application was time barred was that the sale can¬ 
not be held to have become absolute within the in¬ 
tendment of Article 164 before the date on which 
the application to set aside the ‘ex parte’ decree was 
disposed of. It is conceded that the Limitation Act 
contains no provision for exclusion of time occupied 
by the pendency of the petition to set aside the 
‘exparte' decree. Section 16 ol the Travancore 
Limitation Act though wider in scope than the cor¬ 
responding section 16 of the Indian Limitation Act 
only provides for the exclusion of time during 
which proceedings to set aside execution sale are 
pending. Under the Indian Limitation Act such 
exclusion is permissible oniy for a suit for possession 
by a purchaser in execution of a decree and 
not for an application for posses¬ 
sion. The Travancore section extends the scope 
oi the exclusion to an application for possession 
also. However even under that law the exclusion 
relates only to the time during which a proceeding 
to set aside an execution sale is pending and does 
not refer to a proceeding to set aside a decree. It 
is also conceded that no equitable grounds for the 
suspension of the right to apply to obtain posses¬ 
sion can be added to the provisions of the Limita¬ 
tion Act The appellant's case must therefore 
stand or fall on the construction that he seeks to 
put on the words "when the sale becomes absolute" 
occurring m column 3 of Article 164 (Indian Article 

(hiti C °" r . tS 1 ’ ave J B' ven « liberal construction to 
Xdi™ Dec ‘? ed <j aSfcS have held that notwith¬ 
standing a formal order of confirmation passed 
under r. 92(1» of Order XXI (Act V of 1908)wh£ 

i t hp r Li inPI i er l? 10 be a subs equent order affirming 
y ° r “I parl in a Proceeding started 
thereafter the sale can be said to have become ab- 

f s °‘ u £f n. he , meanin s of the article only from 
tne date of the subsequent order. 'MUTHU KORA- 

AM MAL’, 43 155 ( p B ,. 

y^^DRA MAW v. ANARJAN BIBI', AIR 1934 

AIR’iSi *** 1 KR S HN T ADA ' rrA V. SINDHURAM'. 
t A ® «0 Assar o 89 - In the first of these cases 
the sale was in due course confirmed on the exoira 
hon of 30 days from the date of the Lie as there 
was no application at all to set it aside. Later on 
but within three years of the confirmation the 
Courtentertalned an application for setting 'aside 
on . the ground of fraud and allowed that 
application in part, that is,.as regards the interests 

not Horn the dete orV ““ 

Sdftto 8 4?c?urt?dU u if lal 

c njgn uourts decision and restored the 


Subordinate Judge’s order. In so doing their Lord- 
ships said as follows: 

■'Upon consideration of the sections and orders 
01 the Code, their Lordships are of opinion thao 
m construing the meaning of the words “When 
the saie becomes absolute" in Art. 180. Limita¬ 
tion Act. regard must be had not only’to the pro¬ 
visions oi O. XXI. r. 92 U> of the Schedme to 
the Civil Procedure Code, but also to the other 
material sections and Orders of the Code, includ¬ 
ing those which relate to appeals from orders 
made under O. XXI, r. 92(1*. The result is that 
where there is an appeal irom an order of the 
Subordinate Judge, disallowing the application 
to set aside the saie. the sale will not become abso¬ 
lute within the meaning oi Art. 180. Limitation Act. 
. until the disposal of the appeal, even though the 
Subordinate Judge may have confirmed the sale, 
as he was bound to do, when he decided to dis¬ 
allow' the above mentioned application.” 

( 6 > In the third case ‘KRISHNADATTA v. SLN- 
DHURAM’. AIR 1950 Assam 89 the formal order 
of confirmation of an execution saie made under 
r. 92(L was challenged within three years bv a 
petition under sections 47 and 151. Civil Procedure 
Code and alter a review.of the earlier decisions 
bearing on the point, the view that when a formal 
order oi confirmation is challenged by a subsequent 
application imperilling the fate of the confirmation, 
tne order on tne subsequent application will mark 
the starting point for limitation, was re-aifirmed. 

(7) These no doubt are cases where the execu¬ 
tion sales were directly impugned by applications 
as contemplated by the provisions of the Civil Pi£ 
cedure Code. We have here a case where even be- 

♦ r a , ° rder of conli nnation was made the 
deundant filed an application under Order IX 

Clvl *. p - C-, to set aside the exparte decree 

nnn Se h agai ?, st h i m m the case * Had lhat appiica- 
on keen allowed, as the purchaser in this case is 

the decree-holder himself, the sale would have 
automatically fallen to the ground. The order dis¬ 
missing the defendant's application to re-op£ the 

sale ZS,: 30-3-1124, and until then the 

fh«f 1 being avolded . It is well settled 

SSLff JiKS?” , PUr ?, hase b >' the decree-holder 
himself will automatically fail when the suit is rp 

opened or the decree reversed on appeal 


.hi 8 !. 1116 object , ion raised ^ extending the rule of 
he decisions refened to above to the°pre S emcaSe 

on^Erectly^mpugnii^the^le^and not a collateral 

SjWrr*. 

started was indeed verv widV dmg 

g? rSee been the 0ther £ 

stonri th n vnwL b . re ? pened ' the sale would have 
SS eaSr the confirmation 

open the* smi of aR application to re- 

35* l P?^ 011 t0 set aside Ule sale was 

ihtt >? n the date th at appheation was made and 
tLn 1 ^, app f ned 10 he dismissed the period of limita- 
veL decree-holder purchaser to obtain deli- 

?LE?«f ss, .? n would hfWe comm enced to run 
S' r ®A he dat ? *?. that dismissal. 'MUTHU 
KORAKKAI v. MADAR AMMAL', 43 Mad IRS 
'^ B 1 ) and 'KRISHNADATTA v. SINDHIJRAM' 
AIR 1950 Assam 89. On principle, we are unable 

*J nd any re “ on t0 “PPiy a different rule ton!* 
present case. In either case thp P tne 

aside the sale was filed offiy after Kf‘° n ^ sat 

under R. 92 (D. We have 7n£L “*?* confl ™ed 

where the rule laid do^S '43 Mad tVivT* 

££ Sin? eveSfSgt * “V** " 

decree. In 'THAYYAMUTHUv. OD A^iVll 
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Mad LW 103 Krishnan J. observed at p. Ill of the 
report as follows: 


“It is no doubt an application to which Article 180 
of the Limitation Act would apply and the time 
from which the period of limitation begins to run 
would be when the sale becomes absolute. Now, 
it has been held in ‘MUTHU KORAKKAI v. MA- 
DAR AMMAL’, 43 Mad 185 (FB) that where there 
are proceedings disputing the validity of the sale 
or the validity of the decree itself by attempting 
to set them aside the sale could not be held to 
have become absolute, till those proceedings are 
disposed of and final orders are passed in them. 
If that view is adopted, the time from which the 
period of limitation wouid begin to run in this 
case would be the 14th March 1923 and the pre¬ 
sent application will be fully in time.” 

The 14th March 1923 referred to in the above ex¬ 
tract marked the culmination of a suit to set aside 
the decree in which the execution sale in that case 
had taken place. When the decree-holder purchaser's 
application for delivery of the property was pend¬ 
ing. an application w r as first filed to set aside the 
ex parte decree passed in the suit. That applica¬ 
tion went up in apo^a 1 and was finally dismissed. 
Immediately thereafter a suit w:is brought to set 
aside the decree. That suit ended on the 14th 
March 1923 and when a fresh application was filed 
for delivery it was contended that the application 
was barred by limitation. No doubt in 
that case the learned Judge has given 
two or three alternative grounds to rest 
his decision that the application was not 
barred by time and the ground mentioned in the 
extract quoted above is only one among them. 


(9» The decision in ‘THAYYAMUTHU v. MINOR 
ODYAYAPPA*. 25 Mad L. W. 108 was given on 
10th September 1926. We are not unaware that 
earlier in the year on 26th February 1926 a Division 
Bench of the Madras High Court had held that 
there was no provision of law for excluding in 
favour of the auction-purchaser seeking delivery of 
possession the period of the pendency of a suit filed 
by the judgment-debtor to set aside the court sa 1 fr* 
See 'SORNAM PILLAI v. THIRUVAZHIPERUMAL 
PILLAT, AIR 1926 Mad 857. With respect, we ven¬ 
ture to observe the question is not one of exclusion 
of any period but wh<m the sale can be said to have 
become absolute within the meaning of the re.e\ant 
article of the Limitation Act. 

(10) The rule that a formal order of confirma- 
tion made under R. 89(1) of O. XXI. Civil p * • 
(Travancore) wi4 not ‘ipso facto* make the saie 
absolute within the meaning of Article 164. Limi¬ 
tation Act (Travancore* is one whjch has gained 
recognition in the Travancore High Court. S 88 
•MYTHEEN KUNJU V. JANAKI AMM.V, (194 d> 
Trav LR 251. There after confirmation of an auc¬ 
tion-sale the purchaser and judgment-debtor agreed 

HHr iMi ISM-s 

SmmfS detail and when .he 

for delivery of possession within three years 

t&zsxzi S: e 

that ‘he appucattoh. was b£*d w 

Srs 52 

ss gSB 

absolute within the meaning of Artiee M nu 
default occurred on the part of th j g . 
btor. Besides the Privy 

ed Judges also relied upon JANAK PROS AD V. 


NET RAM', a Division Bench ruling of the Cal¬ 
cutta High Court reported in ‘22 Ind Cas 497 (Cal)' 
where the facts were almost identical. The con¬ 
clusions arrived at in *1945 Trav LR 251* and '22 
Ind Cas 497’ could very well have been made to 
rest on the well-known rule that a party cannot 
play fast and loose with the Court. Having granted 
a specified time to the judgment-debtor to pay him 
off the purchaser could not have applied for deli¬ 
very before that time expired and the judgment- 
debtor was precluded by his own conduct from 
pleading that the subsequent application for deli¬ 
very was barred by time. No party will be permit¬ 
ted to approbate and reprobate. However the view 
actually held in those cases was that the sale be¬ 
came absolute only when the judgment-debtor fail¬ 
ed to carry out the compromise arrangement. 

(ID Reference may be usefully made here to the 
decision of the Privy Council in ‘BAIJ1NATH SA- 
HA1 v. RAMGUT SINGH*, 23 Cal 775. In that 
case the Judicial Committee was called upon to con¬ 
strue the words “when the sale is confirmed, or 
would otherwise have become final and conclusive 
had no such suit been brought” occurring in column 
3 of Article 12 of the Limitation Act. A sale held 
by the Collector was confirmed by the Commissioner 
on 25-1-1884 and the suit to set aside the sale was 
not brought until July 1886. The period of Limi¬ 
tation prescribed by Article 12 for such a suit is one 
year. On 12-8-1884 the Board of Revenue had set 
aside the Commissioner’s order of confirmation, but 
the Board subsequently found that they had no 
jurisdiction to do that and accordingly on 21 - 8-1886 
restored the Commissioner's order of confirmation. 
The suit brought within one year of the restora¬ 
tion of the confirmation order was held to be within 
time. Lord Devey who pronounced the Judgment 
of the Board said: 


Their Lordships are of opinion that there was no 
final, conclusive and definitive order confirming 
the sale, while the question whether the sale 
should be confirmed was in litigation, or until the 
order of the Commissioner of the 25th January 
1884 became definitive and operative by the final 
judgment of the Board of Revenue on the 21st 
August 1886. or (in other words) that for the 
purpose of the law of limitation there was no 
final or definitive confirmation of the sale until 
that date.” . 

In the Full Bench decision of the Madras High 
loiirt referred to earlier ‘MUTHU KORAKKAI 
MADAR AMMAD’. 43 Mad 185, Seshagiri Ayyar, 

’ observed that the construction to be p!aced on 
tie third column of Article 180 of the/“‘sJSche- 
ule of the Limitation. Act was concluded by tn s 
ronouncement of the Judicial Committee. It is 
iteresting to notice how the learned Judge (Sesha- 
Iri Ayyar, J.) winds up the discussion regarding 
he effect of the various Privy Council decisions 
eferred to in that case on the construction to be 
iven to the language of the third column of the 
'irst Schedule to the Limitation Act. At page 213 
if the report occurs the following passage. 

••All of them (the Privy Council decisions referred 
to in the judgment) may be said to go U, some 
extent, behind the actual words of the third 
column and to import into the decision 
tions based on the intention of the legis.ature. 
but none of them introduces a principle wnicn 
adds to or subtracts from the statutory exempt 
SS That is my view of (he demons ;«*• 

Judicial Committee. Therefore in my option. 

the true rule deducible from these ... . hll r 
cisions of the Judicial Committee is of 

subject to the exemptions, exclusion, mo 

ssrsn«t. to 
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language of the third column of the First Sche¬ 
dule should be so interpreted as to carry out the 
true intention of the legislature, that is to say, 
by dating the cause of action from a date when 
the remedy is available to the party. This is a 
rule of construction and not a rule of law.” 

The rule enunciated in 23 Cal 775 (P.C.) has been 
applied by Courts in India in large in many cases 
and while it pleads for liberal construction of the 
language of the third column of Schedule 1 of the 
Limitation Act the decision in 'CHANDRA MANT 
v. ANARJAN BIBI’, AIR 1934 P C 134 states that 
to determine whether a court sale has become 
absolute within the meaning of the words employed 
in the third column of Article 180 regard must be 
had not only to R. 92 (1) of Order XXI, Code of 
Civil Procedure but also to other provisions of the 
Code. 

(12) The logical extension of the principle under¬ 
lying the authorities cited in this judgment to the 
““ ° n hand necessarily involves the conclusion 
of ArHM 0 S ,l e b f e t c ^e absolute within the meaning 
nnMiml 64 u f th .1 Tr J av , ancore Limitation Act only 
nciH 3 f' 3 H 124 whet ? th ? def endanfs application to set 
rikmV 1 e ^ arte . decree P^ed in the suit was 
.h i V ‘ ew foIlows as necessary corol¬ 
la SSP, the d e ci .sions referred to. A contrary 
view will in our opinion lead to several anomalies 
The defendant’s application to set aside the ex 
naturally imperilled the fate of the 

holder w m ?elf PW1 “ er hSPPened to * the 

the , result we hold that the application 
,for delivery of possession made on 8-5-1124 waS 

'of th the t 'two a rourt< : tln h E , aSide the concurr ent orders 
,01 tne two Courts below we allow this spcrmri 

appeal with costs throughout. 0 d 

K S ' Appeal allowed. 
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iirkissssr '■ pe,mon ' !r v ' Au,h ™» 

C. R. P. No. 607 of 1950, D/- 23-8-1951 

ciSfp.VoTk Vi V? r 7™°™™ 

shown to ih* n ?^ ure concession 

shown to the judgment-debtor and there- 

sfSd S iK? lian< ? with it must be in- 

i The re™nThT ief f Can be given under 
‘ , Ane responsibility for paying the cor- 

rect amount within time lies with the Der- 

T “civTp c"' SS a °' h i “• 

sit merely depo- 

SSI 

makes ,uU de >°- 


sit after the thirty days have elapsed, the 
sale cannot be set aside. AIR 1941 Mad 
706, Dist.. 26 Cal 449, Rel. on. (Para 8) 
Anno: C. P. C., O. 21, R. 89, N. 18, 19. 

T. S. Krishnamurthi Iyer, for Petitioner; N. K. 
Narayana Piliai, for Respondent. 
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C41) AIR 1941 Mad 706: (199 Ind Cas 432) 1 9 

AIR 1947 Mad 56: (229 Ind Cas 243) ’ 2 

(33) AIR 1933 Pat 515: (146 Ind Cas 971) 1 

17 Cochin LR 69 ; A 
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KOSHL J.: This civil revision petition was re- 
i?rr ed 10 a u Ben ch by one of us by an older dated 
13th November 19o0. The order sets out the circum- 
stances under which the revision petition happened 
to be filed and the only question for decision now 
is whether the petitioner’s inability to comply pro- 
perlywith the provision in Order XXI. R. 86 of 
the Travancore Civil P.C. was occasioned by any 
mistake on the part of the court. Before proceed¬ 
ing to discuss this question it is convenient to 
quote here the order of reference: 

"™ s re '\ lsi .°n Potion raises an interesting ques- 
that wheth er a person making an 
application under Order XXI. R. 86 CPC 

t0 set aside an execution sale on 
deposn of due amounts is, when misled into 

h 8 w »u 0rt deposit b y a report of the offleer 
the sale made to the Court as to the 
amount for which the sale was held, entitled to 
nn't . he „,™ stake treat ed as one arising out of 
fngir’ f the C ° Urt and relief ^“ted accord- 

was u held on tWMiaS and the 

t P he^?H ( rSfint°H n l r , Wh0 took a P riVR te sale from 
the judgment-debtor on 11-11-1123 of the property 

12 fi m t C h Urt aWCti ? n de Posited in Court on 
ho ff,i 123 the . amoimt which he understood to 
?i a tbe amo “ nt mentioned in the Amin’s report as 

XLTT 1 f0r w . hich the decree-holder pu“ 

““ Property in full satisfaction of the 
decree debt together with five per cent thereon 

^nrorlnmati Rul , 86 ; The amount specified in 

o^wKX^ale 01 ^ £ “f k C ° V 7 

® c { ua )|y held for that amount. Ae Andy’s 
a mSiSr h ns C th Urt T S however written in such 

Fs lmf" n 1 p , ri ?f could be rend "a* 
Jith « l *‘ 11 was the tatter amount together 

SSJsfted m that the Petitioner 

a 5 SS+a 25L}?’ 11 ' 11 2?- 1115 fact that there was 
f. deposit was discovered by him only after 

day 2 Prescribed had expired and 1m- 

"t 1 *!** made good the deficit 
The Munsiff who heard and disposed of the 

took_ the view that the mistake should 
treated as that one arising out of an act of 
the Court and that the petition should accord¬ 
ingly be allowed. His order to that effect was 
reversed by the appellate Court and th Mfi 
tloner has moved this Court in revision." 

It is settled law that the concerned rule should 
be construed strictly and that to entitle mi «Xu 
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led to make a short deposit on account of the 
action of the court. Courts always relieve the 
litigant of the penal consequences of the default, 
whether the default be to make any deposit at 
all in time or the deposit made happens to fall 
short of the requisite amount. It is a vexed ques¬ 
tion whether that would constitute an act of the 
Court. Here, admittedly the petitioner did not 
apply to the Court to fix the amount he had 
to deposit or even ask for an inspection of the 
relevant records. The concurrent findings of the 
Courts below however make it clear that the mis¬ 
take could very .well have happened even if the 
petitioner had asked for and obtained an inspec¬ 
tion of the records." 

"Though earlier decisions take a strict view as to 
what constitutes an act of the court, in jurisdic¬ 
tions where the rules of the Court enjoin on the 
chief ministerial officer to ascertain the correct¬ 
ness of the amount tendered before issuing a 
challan for depositing the same and when 
through any mistake on the part of that officer 
or his subordinates the parties happen to make 
short deposits relief is granted against the penal 
consequences of such mistakes, they being treated 
as the mistakes of the Courts themselves. See 
•RANGINI SUNDARI V. HIRALAL BISWAS’, 
AIR 1930 Cal 249 and ‘GOPINATH TEWARI v. 
HIRAMAN BIBI\ AIR 1933 Pat 515. The report 
which the Amin made in the present case is one 
which he is bound by the rules to make and the 
Courts below have held that the Amin’s report 
is capable of being read that the sale was held 
for Fs. 41311. Further it unmistakably shows 
that the decree-holder purchased the property in 
full satisfaction of his debt. The decision in 
‘SREEPATI BALAIAH v. DARSI RAMAYYA’. 
AIR 1941 Mad 706. furnishes the nearest approach 
to the present case on the facts, but that case 
does not relate to a similar application to set 
aside an execution sale." 

"As the question raised is important and as no 
decided case of this, or the Travancore or Cochin 
High courts dealing with a similar question has 
been brought to my notice I would refer this 
revision petition for decision by a Division Bench 
and I order accordingly.*’ 

(2) The responsibility to find out the corr ^ 
.mount and bring the same to the court wthm 
ime is that of the person seeking to have the sale 
et aside. There are no rules of the court here 
naking any of the ministerial officers responsible 
o check the correctness of the amount offered to 
k? deposited under R. 86. In attempting: to dis¬ 
charge his responsibility the petitioner followed a 
ourse of action which ultimately landed him in 
rouble and after giving the matter our best con- 
ideration we are unable to accept the argum 

iat the failure to comply with the projJs>on ^ 

ihe law to make the full deposit n time was 
nought about by a mistake of the courtThoracr 
if reference itself makes it clear that Courts nave 

ffn mdtSgSe V fo W & 58 

ilEF e S lde v -feSf = 

?HETTY®‘AIR MWMad 56. The same yiew has 
State, by the Bombay High Cour in AMOTT- 

vNARASIMA', 21 Mad L J 631 has stated^a*£*» 

°f the report that ^ proven in S.^lOA^con^ 

S n IoSeS rd a r s5Sl right on the Judgment, 
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debtor and before he can avail himself of the bene¬ 
fit of the section he must comply strictly with its 
terms. The authority followed in that case 
is a Full Bench decision of the Calcutta 
High Court reported in 'CHUNDI CHARAN 
v. BANKE BEHARAYLAL’, 26 Cal 449, which will 
presently be v ref erred to. The same view of the 
section has been taken by the Travancore and the 
Cochin High Courts. The decisions in 35 Trav L R 
158 and 17 Coch L R 69, may be referred to as re¬ 
presenting the view held by those courts. Both 
these cases also rely on the decision in 26 Cal 449. 

(3) The Lahore High Court also takes a similar 
view in UDA BAI, MT. v. RAM AUTAR SINGH’, 
AIR 1934 Lah 790. Tnat decision after stating that 
the provision is in the nature of an indulgence to 
the judgment-debtor proceeds to state as follows: 

"Before the saie takes place he has every oppor¬ 
tunity of avoiding it by satisfying the decree. 
Practically the locus paenitentiae is given him 
after the conclusion of the sale to retain his 
property if he complies with certain conditions. 
Consequently the Courts are bound to see that 
the provisions of law in this respect are very 
strictly conformed to. In 'MANAJI KUVERJI v. 
ARAMITA’, AIR 1922 Bom 193, the amount of the 
decree was not stated at all in the proclamation 
of sale. Still it was held that the applicant in 
that ease had not complied with the terms of 
R. 89, in that he had not paid into Court the 
amount for the recovery of which the sale was 
ordered. The applicant was a party to the suit 
and must have known what the amount to be 
recovered was The proclamation of sale refer¬ 
red to the decree and the decretal amount was 
well known to the judgment-debtor. This is not 
a case in which the judgmentKlebtor was prejudi¬ 
ced by the act of the Court. The decision of the 
lower court on this point was in my opinion 
correct." 

(4) Before we refer to the decision in 'CHUNDI 
CHARAN v. BANKE BEHARAYLAL'. 26 Cal 449 a 
word more may be added with retaea.ce to the 
decision in 35 Trav L R 158 Tlicre the^appUcaat 
had nut in a petition praying for orders for tha 
issue of a challan "after ascertaining the amount 
which was due under the auction and which had 
£ 1 be XXd." On this petition, the Munsiff 

theorder "Challan to issue". The execution 
recalculated the amount lo be deposited at a 
Sn fcure and challan was accordingly issued 
for' that amount. The applicant paid the amount 
orrnrri intrlv but it was found that there was a 

short^deposit on account of some mistake com¬ 
mitted by the execution clerk. The learned Judg . 

L a“r C "o“to iheir ludgtnent the learned J«d 8 « 

the amount to be deposited.underJ e l^calcu- 
!S irregular on his part to ha ® ™g C calc y u i a tion 
Lion at all and if he makes a rohr and act 
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lation at all and act 

and the judgment-debtor chooses to 
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that amount happened to fall short of the 
amount really due. then other considerations 
would arise; but the present case is. as we have 
stated already clearly not one of that description. 
It was held in 26 Cal 449 (FBj — a case which 
is on all fours with the present — that a short 
deposit made by the judgment-debtor based on a 
calculation which was made by some officer of 
the court and which was not the result of anv 
mistake on the part of the court, would not help 
the judgment-debtor and that the sale, in these 
circumstances, should not be set aside.” 

(5) That was a much stronger case for the appli¬ 
cant. Here the petitioner without seeking the aid 
of the court or examining the A diary which is 
open to the litigant public approached the assis¬ 
tant Bench clerk to get the relevant information. 
The proclamation of sale showed a much higher 
amount to be due than that mentioned in the 
Amin’s report which the petitioner happened to 
refer to and he could very well have known that 
no payment was since made so as to reduce the 
amount. Even the sale deed in his favour directed 
him to deposit a higher amount to satisfy the 
decree debt. He had in fact applied for a challan 
lor depositing that amount. These were in our 
opinion sufficient to put him on enquirv whether 
the figure mentioned in the Amin's report was the 
true figure. Under the relevant rule the material 
document is the proclamation of sale. Without 
referring to it or asking for an inspection of any 
relevant records if the petitioner omitted to pay 

the fun amount he has. in our opinion done it at 
his peril. 

i 0ncluding ' a P assa &e or two from the 
Full Bench decision in ‘CHUNDI CHARAN v 

ANKE BEHARAYLAL', 26 Cal 449, may usefully 

u UO i ed J iere - Thcrp ,he short deposit was said 
to be due to a mistake made by an officer of the 

X ak , n ®i the calculation and on which cal- 
culation the judgment-debtor relied. At page 458 

served • reP ° rt Maclean - C - J * is seen to have ob- 

^LLs e ^^ l !L^ nden l MUld prove what he 

ammfnt nrfh lnf0rm ^ 10n Was given him 

to tne amount of the purchase-money, and of the 
in the 8816 Proclamation by some 

inform oh the .. court and that he relied on this 
, lt; would not avail him. He must 
show, at the least that it was the duty and within 
the province of the Court officer to give the in" 
formation, and that it was incorrect It is not 
suggested that any information was supplied in 
accordance with the rules which govern appl" 
cations for information and which are t/f 

self 011 ^ ES? n Xed by an f order of the MunsifJ him¬ 
self, in the presence of and with the assent of 

Parties - mak - • ieS 
•EfSTJ" £ hose ’ J ‘ observed : 
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What Jenkins, J. said may also be usefully quoted 

"In my opinion it is essential to the respondent * 
success that it should be established She 
been prejudiced by the act of the Court and 
t^ C th’ l t take . that has made 15 attributable 

Courtmi.tf * W1 i at constit utes an act of the 
case TMs 1 fv t ? e circumstances of each 

b> an officer of the Court cannot be 

the Court's act. For an act to be clothed With 

in^ lt a PPears to me, generally speak- 
mg. that it must be the act of the^SaStoii 
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Revision dismissed. 
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any other purpose. The Trust was intend¬ 
ed'to be permanent and it was with such 
an idea that the immovable properties des¬ 
cribed in the plaint schedule were acquired 
for the Trust. Gurupooja Dharmam Trust 
was not founded under any deed of endow¬ 
ment. Parties were also not in a position 
to state when exactly this Trust was found¬ 
ed; it was not also known who were the 
original founders of this Trust. 

Held that on a consideration of all the 
facts admitted and proved in the case the 
Gurupooja Dharmam was founded as a 
charitable one for public purpose. The fact 
that certain prominent members of the 
Vellala community in the East Putheri Vil¬ 
lage asserted their right to manage the 
affairs of the Trust and also acquired im¬ 
movable properties for the Trust, by itself 
would not make the Trust a private Trust 
belonging to themselves and their descen¬ 
dants. The mere fact that a few of the 
villagers alone took part in making the later 
acquisitions on behalf of Trust could not 
and would not have the effect of altering the 
nature and object of the Trust or of vest¬ 
ing in them any exclusive right in respect 
of the Trust. In spite of such acquisitions, 
the Trust would continue to retain its on- 

ginal character as a public trust. 

(Paras o» 

Anno: C. P. C.. S. 92. N. 5. 

(b) Civil P. C. (1908). S. 92 - Suit in re¬ 
presentative capacity and for advancement of 
interests of Trust. 

The plaint Trust was a public Trust. 
The plaintiffs had instituted the Present 
suit on the allegation that the defendant 
who was functioning as the managing trus 
tee had mismanaged the affairs °f 
Trust and had thereby committed a breach 
of the Trust. They had also sought for the 
removal of the defendant from the trustee¬ 
ship and also for a settlement of the ac 
counts relating to his period of manage^ 
ment The plaintiffs had. no doubt, come 
forward as trustees entitled to manage the 
affairs of the plaint Trust. But their sta¬ 
tus as trustees had been den ed y 
contesting defendant. The P^mtiffshadnot 
sought for any declaration of then- statu 

as trustees. The representatives of me 

founder of the Trust had P assed L^Sin- 
ings at a meeting appointing the P 

tiffs as trustees and a “J h °”behalf h of the 
institute the present suit on be 

3‘»£-,r£aB"£c 

of the affairs of the Trust would not, under 
such circumstances, take the suit outside 


the scope of section 92. Case law rel. on. 

. „ „ „ (Para 6) 

Anno: C. P. C., S. 92 N. 7, 9. 

K. P. Abraham, for Appellant; T. N. Subra- 
monia Iyer, Advocate-General and S. Bhootha- 
lingom Iyer, for Respondents (Nos. 1 and 3 res¬ 
pectively.) 

REFERENCES: Courtwar/Chronologieal/ Paras 
(’22) 45 Mad 113: (AIR 1922 Mad 17 FB) 5 
(’38) AIR 1938 Mad 92: (ILR (1938) Mad 39) 5 
(’43) AIR 1943 Mad 466: (ILR (1943) Mad 
619 FB) 5 

5 Deccan LR (Trav) 150 5 

SANKARAN, J.: This appeal has been pre¬ 
ferred by the 1 st defendant against the decree in 
O. S. 24/1116 on the file of the District Court of 
NagercoiL That suit was instituted by three plain¬ 
tiffs who claimed to be the joint owners and trustees 
of the plaint trust known by the name ‘Gurupooja 
Dharmam ’ along with the 1st defendant and 11 
others whose names were given in the list appended 
to the plaint. All these persons are members of 
the Vellala community having their permanent 
residence in the East Putheri Village at Nagercoil. 
The Gurupooja Dharmam Trust is stated to have 
been founded by the ancestors of these persons and 
by some others whose families have become ex¬ 
tinct. The initial fund for the Trust is said to have 
been raised by collecting subscriptions and also by 
the contributions made by the original founders. 
Since the idea was that the Trust should exist for 
ever the immovable properties described in the A 
schedule of the plaint were, in course of time, ac¬ 
quired in the names of the founders themselves for 
and on behalf of the Trust. t . 

This trust was founded with the so.e object of 
conducting a feast in the Mutharamman Kovil, the 
village temple at East Putheri. The feast was to 
be conducted on the days of the Kuta festival in 
that temple and everybody present on that occasion 
should participate in the feast. Two kottas of paddy 
was to be spent for conducting the feast on each 
occasion. The surplus income of the Trust pro¬ 
perties had to be added on to the assets of the 
Trust and to be used for acquiring more pro¬ 
perties for the Trust. According to the 
Dlaintiffs the founders and their descendants 
have the exclusive right of managing the 
Test's affairs and the custom was to appoint 
one among them as a trustee in charge of the 
management of the affairs of the Trust. It is 

statexf that the 1st defendant was Urns WjtoUd 

as managing trustee in ‘he >ear 1098 The m 
in the due performance of the object o.the Tm , 

failure to maintain proper accol ' n *? A s ^"I it |,re 
income of the Trust properties and the expenditure 

!ncurred° on behalf of the Trust and misappropna- 
Uon of Tnist funds are some of the mis-deeds which 
have been alleged against the 1st defendant 
On these allegations the plaintiffs instituted f the 

essas^s tag 
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are stated to have been appointed as trustees Mi 
authorised to institute the suit against the 1st de 
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were also denied by him. 
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He further contended that the plaint Trust 
having been created for public purposes of a chari¬ 
table nature is a public trust and that the suit 
instituted without obtaining the sanction contem¬ 
plated by section 72 oi the Travancore Civil P.C. 
(Section 92 of the Indian Code) is not maintainable. 
The learned trial Judge repelled all these conten¬ 
tions of the 1st defendant and passed a decree re¬ 
moving him from trusteeship and directing a settle¬ 
ment of accounts during the period of his manage¬ 
ment as trustee. Hence this appeal by the 1st de¬ 
fendant. 

(2) At the hearing of the appeal the main point 
of attack against the decision of the lower court 
was that the finding that the plaint Trust is a 
private trust is erroneous. The learned advocate 
for the plaintiffs-respondents has tried to support 
this finding. An alternative position was also taken 
up on behalf of the respondents that even if the 
plaint Trust is found to be a public trust the present 
suit being one between trustees ‘inter se‘ is main¬ 
tainable and that a suit of this nature does not 
come within the mischief of section 72 C.P.C Thus 
the real question for determination is whether the 
plaint Trust is a public trust as contended by the 
1 st defendant or whether it is only a private trust 
as claimed by the plaintiffs. 

(3) The essential feature of a public trust is that 
tne endowment must be for a public purpose of a 
charitable or religious nature and that the benefi- 
cial interest in the trust must be vested in the 
public in general or in a considerable section of 
the public. Endowment for such a purpose is 

m ? a “t !? I 381 for ever and when onc e the trust is 
established it will not be open to the founders or 
the trustees to put an end to it or to divert the 
income of the trust properties either to their own 
private use or to any purpose other than the pur¬ 
pose for which the endowment was made. So far 
u rUStS " e , conc emed. the beneficial in- 

i W i 1 be J est 5 d in one or more ascertainable 
individuals. The trust itself may be for a limited 
purpose or for a limited period. 

Wi >" g pas8age from "^n on Trusts", 
PJ« e 15—16. is highly instructive on 

wS 0n f ° Lw e ^‘neuishing and characteris- 
tlc feature of public trusts and private trusts: 

By public (Trusts?) must be understood such as 
are constituted for the benefit either of the public 
at large or of some considerable portion of it 
answering a particular description. To this class 
belong all trusts for charitable purpo^s and S 

^, e f d trusts , and charitabl e trusts may be con¬ 
sidered n general as synonymous expressions In 

solufeh; l re StS the beneQcial interest is vested ab¬ 
solutely in one or more individuals who are or 

within a certain time may be. definitely ascer- 

’ ^ and 10 wbom> therefore, collectively un- 
less under some legal disability, it is or within 
the allowed limit will be con&tent to con re? 
modify, or determine the trust control, 

£*Uc or charitable trust, on the other hand ' has 
for its objects the members of an uncertain' and 

5S vsssrB 
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Trust, known as Gurupooja Dharmam. PI tat 

,s a ^eed to by the contending parties that 
Dbarmam ^st was not funded 

dee . d of endow ment. They are also not 

10 state when exac tly this Trust was 
founded. It is not also known who were tX 


original founders of this Trust. Under such circum¬ 
stances, the nature of the Trust has necessarily to 
be interred from the outstanding facts admitted by 
the parties as well as from the other significant 
circumstances disclosed by the evidence on record. 
There is also a clear admission in the plaint that 
the Gurupooja Dnarmam was founded with the 
sole object of conducting a feast in the village 
temple oi Mutharaman Kovil on the day of the 
annual Kuta festival. It is also stated that all 
those present at the temple on that occasion could 
participate in the feast as a matter of right. The 
surplus income of the trust properties had to be 
conserved and the same could be utilised only for 
acquiring other properties for the Trust without 
spending any portion of such income for any other 
purpose. Another admission contained in the 
plaint is that the Trust was intended to be per¬ 
manent and that it was with such an idea that 
the immovable properties described in the plaint 
schedule were acquired for the Trust. These signi¬ 
ficant features of the plaint Trust are decidedly 
against the case of the plaintiffs that the Trust 
is a private trust. On the other hand, these 
features are quite characteristic of the trust being 
a public trust. 

The evidence adduced on behalf of the plaintiffs 
also leads to the same conclusion. The original 
first plaintiff in the case has been examined as 
P.W. 7. Even though he has been subsequently 
transposed as the 2 nd defendant in the case his 
evidence has been accepted as evidence for and on 
behalf of the plaintiffs. It is so stated by the 2nd 
plaintiff when he was examined as P.W. 8. Be¬ 
sides these two plaintiffs, six other witnesses have 
also been examined on the plaintiffs* side to prove 
Uie origin and nature of the plaint Trust. P.W. 1 
is a member of the Vellala community in'the East 
Putheri Village. He has stated that the Gurupooja 
Dhannam was founded by the members of his 
village. According to him, the Trust was founded 
with the object of feeding the poor members of 
all castes by conducting a feast on the day of the 
Kuta festival in the Mutharamman Kovil. It was 
under Ex. D sale deed of the year 1067 that an 
item of immovable property was first acquired for 
this Trust. It is admitted by P.W. 1 that even 
prior to the acquisition of immovable properties 
for the IYust the annual feast was being regularly 
conducted by collecting small quantities of rice from 
each house in the East Putheri Village as well as 
in the West Putheri Village. 

He has also mentioned about another source 
winch originally helped in the formation of a fund 
for the Trust. It is stated that on the occasion 
of the members of his community taking part in 
the harvesting of paddy crops they used to get a 
certain quantity of paddy by way of customary 
dues known by the name "Arival Kettu” and that 
a portion of such paddy was contributed to the 
Gurupooja Dharmam Fund. On such occasions the 
landlords also used to make similar contribution of 
paddy. According to P.W. 1, it was the fund thus 
raised and conserved that was utilised subsequently 
tor the acquisition of immovable properties for the 
Trust. At the same time he has stated that it is 
not known as to when and by whom such a trust was 
founded or as to when the Trust fund began to 
oe raised in the manner already mentioned. All 
that he was able to say is that such house collec- 

ducted^for VSSgUftS 

k as* Ues w 5 re •*** 

Um subsec l uen t to the acquisi¬ 

tion of all the plaint items the practice of raisin* 

the required fund by public contribution waTatS 

because the Income trom the SSvS 
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perties was found to be sufficient for the conduct 
of the annual feast on behalf of the Trust. The 
evidence given by the other witnesses examined in 
the case, particularly by P.Ws. 2, 4, 5 and 7, is 
also more or less in these terms. P.W. 4 and 5 
have stated that the benefit of the feast conducted 
by the Trust is not confined to the poor people of 
the East Putheri Village alone but that the poor 
people from the neighbouring villages also used to 
get the benefit of such feast. In view of such un¬ 
ambiguous evidence given by the plaintiffs and 
their witnesses it is clear that there is no basis for 
the case set up in the plaint that the plaint Trust 
was founded by the ancestors of the plaintiffs and de¬ 
fendants as well as of tjie eleven other persons men¬ 
tioned in the plaint and that the ownership of the 
Trust is vested in these 15 families. 

This case rests merely on the ground that the 
immovable properties of the Trust were acquired in 
the names of the members of these families. Exs. 
A to D are the title deeds under which these acqui¬ 
sitions w f ere made. All that could be gathered 
from these documents is that the persons mention¬ 
ed in each of those documents asserted themselves 
as the trustees of the Gurupooja Dharmam and ac¬ 
quired the properties covered by each of those 
documents for and on behalf of the Trust. But 
there Is nothing in these documents to indicate 
that they were the only descendants of the original 
founders of the Trust. The earliest sale deed Ex. D 
dated 6-7-1067 was taken in the name of 15 persons 
who are described as trustees of the Gurupooja 
Dharmam. The next document Ex. B dated 23-8- 
1075 was also taken in the names of 15 persons 
who are also described as trustees. But the vendees 
under these two documents are not identical. The 
next document is Ex. C dated 23-10-1082 which is 
a release deed taken in favour of the Trust in the 


names of 10 persons. 

Then there is the sale deed Ex. A dated 10-3-1096 
which was taken in the names of 13 persons. All 
that is gatherable from these documents is that 
certain prominent members of the Vellala com¬ 
munity in the East Putheri Village asserted their 
right to manage the affairs of the Trust and also 
acquired immovable properties mentioned in the 
above documents for the Trust. But that by itself 
cannot make the Tmst a private trust belonging 
to themselves and their descendants. From the 
facts admitted and proved it is clear that the Trust 
was founded by the members of all the Vellala 
families in the East Putheri Village purely for the 
purpose of public charity in the nature of the an¬ 
nual feast to be conducted on the occasion of the 
Kuta festival in the village temple. The mere fact 
that a few of the villagers alone took part in mak¬ 
ing the later acquisitions on behalf of the Trust 
cannot and will not have the effect of altering the 
nature and object of the Trust or of vesting m 
them any exclusive right in respect of the itus*. 
In spite of such acquisitions, the Trust will con 
tinue to retain its original character as ^ Public 
trust. Thus on a consideration of aUl the facts a 

mitted and proved in the case 

definitely of opinion that the Gurupooja Dhai ma 

was founded as a charitable 
pose and it continues to be a 
nelv we reverse the finding of the learned trial 
Judge that the Gurupooja Dharmam is a private 
trust and hold that it is a public trust, 

( 5 ) The next point for consideration is whether 
thl pS'nt Suit'S unsustainable tor wan of sane- 
tion as contemplated by section 72 othe Travar 
core Civil P. C. (section 92 of the Indian Code.) 
This section prescribed the procedure to be o - 
ed in instituting a representative w*t “i ° 

it public trust seeking any of the reliefs enumerated 
in the section. Such a suit had to be instituted by 


the Diwan or by two or more persons having an 
interest in the trust and having obtained the writ¬ 
ten consent of the Diwan. Section 73 further laid 
down that no such suit should be instituted ex¬ 
cept in conformity with the procedure orescribed 
under section 72. These two sections have’now been 
replaced by section 92 of the Indian Civil P. C. con¬ 
taining identical provisions with the only difference 
that the Advocate General takes the place of the 
Diwan. The question whether all suits relating to 
public trusts are controlled by the restrictive provi¬ 
sions contained in this section had been the sub¬ 
ject of much controversy. 

But such controversy has now been fairly well 
settled by a series of authoritative judicial pronoun¬ 
cements. The trend of these decisions is that the 
section governs only suits brought by individuals as 
representatives of the general public and claiming 
any of the reliefs specified in the section, but not 
suits brought by one or more of the trustees merely 
for the purpose of vindicating their private rights 
as trustees and for enabling them to discharge 
their duties and liabilities as trustees. In ‘APPAN¬ 
NA PORICHA v. NARASINGHA PORICHA’, 45 
Mad 113 it was ruled by a Full Bench of five Judges 
of the Madras High Court that a suit by a trustee 
of a public trust against a co-trustee for accounts 
does not come under section 92 C. P. C. and that 
such a suit could be brought without the sanction 
of the Advocate General. 

This decision was followed in ‘SHANMUKHAM 
CHETTY v. GOVINDA CHETTY’, AIR 1938 Mad 
92 and the correctness of that decision was again 
affirmed by another Full Bench of five Judges of 
the Madras High Court in ‘TI RUMA LAI TIRUPA- 
TI DEVASTHANAM’S COMMITTEE v. KRISHN- 
AYYA SHANBHAG.V, AIR 1943 Mad 466 where it 
was pointed out that the nature of the relief claim¬ 
ed in the suit and also the capacity in which the 
plaintiffs are suing have both to be taken into 
account in determining the question whether the 
suit is one coming under section 92 C. P. C. This 
is the view accepted by this court also in the Full 
Bench decision in ‘KANAKU MALAYAPPA v. NAL- 
LAKANU’, 5 Deccan LR (Tr> 150. The question 
whether the suit is maintainable or not has to be 
examined in the light of the tests laid down in 
these decisions. 

(6) It has already been found that the plaint 
Trust is ft public trust. The plaintiffs 
have instituted the present suit on the allegation 
that the 1 st defendant who is functioning as the 
managing trustee has mismanaged the affairs of 
the Trust and has, thereby committed a breach of 
the Trust They have also sought for the removal 
of the 1st defendant from the trusteeship and also 
for a settlement of the accounts relating to his 
period of management. These are some of the 
reliefs enumerated in clause 1 of section 92 C. P. C. 
(Section 72 of the Travancorc Civil P. C.). The 
next aspect to be considered is whether the plain¬ 
tiffs have instituted the suit merely for the purpose 
of vindicating their personal or individual rights 
as trustees or for the purpose of protecting the 
Trust itself in the larger interests of the public. 


The plaintiffs have no doubt come forward as 
rustees entitled to manage the affairs of the plaint 
’rust. But their status as trustees has been denied 
y the contesting defendant. The plaintiffs have 
ot sought for any declaration of their status as 
rustees. The stand taken by them is that the 
laint Trust is a private trust belonging < exclusive- 
r to the 13 persons mentioned in the plaint, suen 
claim is unsustainable in view of the finding 
hat the Trust is a public trust. Even apart from 
his aspect of the case, it is abundanUyde^from 
reading of the plaint as a whole that the plaintius 
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ihave instituted the present suit in a representative 
capacity and not by virtue of their individual rights 
as trustees and for the purpose of vindicating any 
'of their personal or individual rights in that capa¬ 
city. In paragraph 21 of the plaint there is an ex¬ 
press averment that the representatives of the 
founders of the Trust have passed proceedings at a 
meeting held on 6-3-1116 appointing these plaintiffs 
as trustees and authorising them to institute the 
present suit on behalf of the plaint Trust. 

The proceedings of the meeting stated to have 
been held on 6-3-1116 are contained in Ex. F. On 
the strength of such proceedings Ex. E udampadi 
dated 13-3-1116 was also executed in favour of these 
plaintiffs by the persons who participated in the 
meeting held on 6-3-1116. As per this udampadi the 
plaintiffs have been expressly authorised to insti¬ 
tute suits on behalf of the Trust. It is on the 
strength of such authorisation that the plaintiffs 
instituted the present suit and accordingly Ihev 
have claimed the several reliefs for and on behalf 
|of the Trust. Such being the nature of the suit, 
it cannot be said that th*s is a suit for a vindica¬ 
tion of the personal or individual rights of the 
plaintiffs. On the other hand, it is absolutely 
clear that the plaintiffs have brought 
the suit in a representative capacity and lor the 
advancement of the interests of the plaint Trust. 
The mere fact that the plaintiffs claimed to be 
trustees entitled to be in management of the affairs 
of the Trust will not; under such circumstances, 
take the suit outside the scope of section 92 C. P. C. 

The authorisation relied on by the plaintiffs by 
virtue of Exs. E and F cannot also be of any avail 
in the matter of the sustainability of the present 
suit. Such authorisation cannot be substituted for 
the sanction contemplated by section 92 of the Civil 
P- c -or by section 72 of the Travancore Civil P. C. 
Admittedly, the present suit was instituted with¬ 
out obtaining any sanction contemplated by sec¬ 
tion 72 In the nature and scope of the present 
suit, such sanction was absolutely essential and the 
absence of such sanction is fatal to the sustain¬ 
ability of the present suit. The suit has onlv to be 
dismissed on that ground. In this view of the 
matter the other questions involved in the case do 
not arise for consideration. 

1x1 /*?? r f ult thc appeal is allowed and the 

c,.?/ l0Wer ? 0UYi is reverse d- The plain¬ 
tiffs suit is dismissed with costs throughout. 

Appeal allowed. 


D.H, 
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State K ' Mohammed and another. Petitioners v. 
Criminal R. P. No. 385 of 1950, D/- 11-10-1951 

ptffi&nrgiR, & 

nm? turch “ i "< : 

There i s nothing in S. 17 to indicate that 

is limited f !T haSer " f ed in that section 
is limited to the case of a purchaser under 

a voluntary sale. The delivering of an arii- 

nL e nL° r , Pr ^- even ' vhen the seller is com- 
oelled to deliver the same under S. 13 (2) 

to a Sanitary Inspector is sale and. there- 

SB a p ,m, r 


Sale of article under S. 13 (2) — No offence 
under S. 4 (a) is committed. 

Even though the delivering of an article 
of food to the Local Food Inspector or to 
l.is subordinate under S. 13 is a sale such 
*ale will not constitute an ofTence under thc 
Act. it is only when the purchaser demands 
an article of a particular nature, substance 
or quality and an article of a different 
nature, substance or quality is sold to him 
that an oHence is committed under the Act. 
AIR 151-42 iVIad 609. Rel on; AIR 1938 Mad 
541, Ref.; AIR 1944 Mad 236. Considered. 

(Para 6) 

M. Btmskara Menon. for Petitioners; Public 
Prosecutor, for the Stale. 

REFERENCES: Court war/Chronological/ Paras 
( 38) AIR 1938 Mad 541: (39 Cri L.J 735) 6 

( 42« AIR 1942 Mad 609: (43 Cri U 863) 6 

( 44) AIR 1944 Mad 236: (45 Cri L.J 724) 6 

38 Cochin 519 ^ 

a 

ORDER: The accused in C. C. No. 244 1124 on the 
hlc of the 2nd Class Magistrate of Cochin are the 
revision petitioners in this case. The accused who 
are two in number were tried for offences ptinish- 
ao!e under s ectmn 4<l*idi read with rules 27 and 
i 8 ,,,v,\ 0 - C ?? hln , Prevention of Food Adulteration 

•hi,’.K IV t l 1-1 ' 01 L 103 '- Thc Prosecution case is 
i raised who is the owner of shop No 

140 in the Mattancheri Town offered for sale in 
his shop adulterated •ghee’ containing 15 per cent 
ot pure -ghee' and 85 per cent, oi fat. The 2nd 
wl ^°. is a » employee of thc 1 st accused sold 
\iom gh h C t0 P ' W ' 1 the Sanilar y Inspector of 
“ ta " c . err o 0n , 2M ' 1124 - The complaint was 
hied by the Sanitary Inspector as per order of the 

tho'™r !5. al i i? on .i U T isS * one r 01 Mattancherry who is 
the Local Food Inspector'' for the town. Both th» 

accused were found guilty and the 1st accused wa^ 

u!*Z ed l ° ? ay - a fine 0[ Rs - 8a a nd in default £ 
undergo simple imprisonment for one and a half 

™ nt ') s D The 2nd accused was sentenced to pay “ 
Jin „° f 5 ? and 111 default t0 undergo simp'e im- 

1 f ,°, r °?° 1 mon,h - Eoth the accused ap- 
ptaled from the decision before the District Macis^ 

sentence TriCllUf Wh ° con * rui,MHi th e conviction and 

< 2 ;,Thetwo points urged in this revision petition 

Act Xl“v M4I C nf n 1 mQ n f btd d0Wn in secli °n 17 of 
Act XIV (14) of 1109 for instituting prosecution 

the ? r nrt h ar ACt Jf K 01 sa,isficd in this case and that 
offend aCC ^ sed ‘IP not 111 any case committed an 
offence as the delivering of 'ghee' to the Sanitarv 
Inspector under section 13 of the Act was not a 
voluntary sale and hence not an offence under the 

„,' 3 ’^ first point it is argued that P. W. I 

!?c *~ nit ? iy Ins Pcctor who filed the complaint in 

non ?? f. not , one competent to file it under Sec¬ 
tion 17 oi the Act. Section 17 reads thus: 

'No prosecution under this Act shall be instituted 
except on the complaint of the purchaser or of 
the local Food Inspector or under sanction of the 

3(11 ® f the * ct Provides that the local 

K e:eeate hLs P° wer s and duties 
under the Act to such persons and in such manner 

“ * ay ^ Prescribed. It is argued for the pS 
1110 ‘ocal Food Inspector namely the Muni¬ 
cipal Commissioner has delegated his rawer to file 
the complaint hi this case to P. W 1 the&initi™ 
Inspector. It is also contended that P W 

ffSSKF- revision SeUUraek^cSS 

the authority to 
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committed an offence by delivering the sample of 
•ghee’ to P. W. 1 when demanded by the latter 
under section 13 of the Act, T think there is some 
force in the contention. The offence with which 
the 2 nd accused was charged was the sale of adul¬ 
terated ‘ghee 1 to P. W. 1. Even though the deliver- 
ing of an article of food to the local Food Inspector 
or to his subordinate under section 13 is a sale, I 
do not think that such sale will constitute an of¬ 
fence under the Act. Under sub-section (2) of sec¬ 
tion 13 any person who refuses to sell the sample 
is liable to be punished. Therefore the 2nd accused 
was bound in law to sell the art’de to P. W. 1. 

Under section 4(a) of the Act the sale of an arti¬ 
cle of food will be an offence only when the food 
sold is not of the nature, substance or quality of 
the article demanded by the purchaser. When a 
sample of the article is demanded by the local 
Food Inspector or his subordinate under section 13 
it is the article that is actually offered for sale 
that is demanded by him. The sale of such article 
cannot constitute an offence under section 4(1) (a). 
It is only when the purchaser demands an article 
of a particular nature, substance or quality and an 
article of a different nature, substance or quality 
is sold to him that an offence is committed under 
the Act. 

In ‘IN RE BELLEMKONDA KANAKA YYA’, AIR 
1942 Mad 609. it was held that the parting with an 
article of food when it was demanded by the Sani¬ 
tary Inspector in the exercise of his powers under 
section 14 of the Madras Prevention of Adultera¬ 
tion Act (III (3) of 1918) (corresponding to section 
13 of the Cochin Act) does not amount to a sale 
within section 5 of that Act (section 4 of the Cochin 
Act). In that case A was the owner of a shop where 
he kept and offered 'ghee* for sale. B was working 
in that shop and his duty was to sell the ’ghee* to 
customers. The Sanitary Inspector demanded a 
sample of the ‘ghee’ from B exercising his powers 
under Section 14. The sample was found to be 
adulterated 'ghee'. It was held that A was guilty 
of the offence of offering adulterated ‘ghee’ for sale 
but that B was not guilty of the offence of selling 
such ‘ghee* to the Sanitary Inspector. 

This decision was based on an earlier decision of 
the Madras High Court reported in^UBLIC PRO¬ 
SECUTOR v. SRINIVASA RAO. AIR 1938 Mad 541 
The decision ‘AIR 1942 Mad G09‘ was distinguished 
in a subseauent decision of the Madras High Court 
reported in ‘PUBLIC PROSECUTOR v. NARAYA- 
NA SING*. AIR 1944 Mad 236. In that case the 
Sanitary Inspector who found the accused offering 
milk for sale purchased from him milk for two 
annas with a view to test it. It was held that, as 
the evidence in the case showed that the Sanitary 
Inspector purchased the milk for price and that it 
was after purchasing the same that he noticed that 
it was adulterated, the sale to the Sanitary!Inspec- 
tor amounted to a sale within section 5 of the Mad¬ 
ras Act. It was also observed that in the case re¬ 
ported in ‘AIR 1942 Mad 609* there was no proof 
of sale and that the evidence in that case disclosed 
that the Sanitary Inspector seized apartofthe 
milk and sent it to the analyst and that therefore 
there was no sale of the milk. 

A reading of the report of the case in ‘AIR 1942 
Mad 609' does not show that it was a case of seizure 
of ‘ghee* (not milk) by the Sanitary Inspector. » 
was a case in which the Sanitary ^ ns P e J ctor 1 ^ en ) a f n h a ; 
nispectur. xu « —---- --- . QAp*inn 3(1) ed a samole of the ’ghee*, under section 14 oi ui 

or duty that can be delegated j 5 tion in ' Madras Act as in the present case. If in this case 

But as It Is not necessary to decide the qi ues stcm iIn Madras c Inspect0 r did no t demand a sale of 
this MM in view of my finding that P. W..1 isa tne banuar^u ^ q{ ^ Cochin Act ta his 

official capacity, but purchased it in the usual man¬ 
ner the position would have been dlfferent 
The evidence In this case Is to the effect that th 
Sanitary Inspector went to the shop for the pu 


is not one that can be delegated by the local Food 
Inspector to any other person. 

(4) With regard to the question whether P. W. 1 
is a purchaser coming within the purview of sec¬ 
tion 17. the case of the accused is that the deliver¬ 
ing of a sample of ‘ghee* to the Sanitary Inspector 
under section 13 of the Act is not a sale and that 
therefore the Sanitary Inspector cannot be said to 
be a purchaser of such ‘ghee*. Section 13 reads 
thus: 

“13(1). The local Food Inspector may purchase a 
sample of any article of food from any person 
exposing such article for sale or from any per¬ 
son who is in the course of delivering or prepar¬ 
ing to deliver it to a purchaser or consignee, and 
may submit it to be analysed by the Public Ana¬ 
lyst appointed for the area within which such 

sample has been procured. (2) Every such 

person who refuses to sell such sample to the 
local Food Inspector or any person duly authoris¬ 
ed by him at the price at which he usually sells 
the articles shall be punished with fine which 
may extend to Rs. 100/-." 

(5) It is seen from the evidence that the Sanitary 
Inspector went to the shop of the 1st accused in his 
official capacity and demanded a sample of the 
‘ghee* that was offered for sale in the shop. The 
2 nd accused who was in the shop was bound to sell 
him the ‘ghee* under section 13(2) of the Act. If 
he refused to sell the ‘ghee* he would be liable to 
to be punished with fine which may extend to 
Rs. 100/-. In the circurmtances, it is argued that 
the delivering of the sample of the *ghee' to P. W. 1 
cannot be said to be a sale although P. W. 1 paid 
price for the same. The question for consideration 
is whether P. W. 1 can be said to be a purchaser of 
the 'ghee* even though the sale of the ‘ghee* to him 
was not a voluntary sale. 

Apart from the question whether the sale in such 
circumstances would constitute an offence or not 
there is no reason to hold that the transaction is 
not a sale. The words used in section 13 are 
“purchase** and “sale**. There is nothing in section 
17 to indicate that the word “purchaser** used in 
Ithat section is limited to the case of a purchaser 
under a voluntary sale. The delivering of an arti¬ 
cle for price even when the seller is compelled to 
deliver the same is sale. Under the Sale of Goods 
Act a sale of goods takes place when the seller 
transfers the property in the goods to the buyer 
for a price. In this case there was delivery of the 
article to P. W. 1 for a price paid by him. There¬ 
fore the transaction is nothing but a sale, and P. W. 
1 is a purchaser coming within the purview of sec¬ 
tion 17. . 

In this view of the matter, it is not necessary to 
consider the question whether the authority to file 
a complaint under the Act can be delegated by tne 
local Food Inspector to another person, and tocai£ 
vass the correctness of the decision w 
HABEEB HAJEE PEER MOHAMMED V. MATTAN- 
CHERRI MUNICIPALITY’. 38 Cochm 519. relied on 
by the prosecution, in which it was held that he 
local Food Inspector could validly delegate 
power or duty vested in him 

nrriinate Tt mav however be observed mat section 
inspector. ^K^^oubtfu^ whether this Is a power 


S£*S& compeTen! SV a cWlalnt under the 
Act, I do not propose to s-iy anything more on tne 

With regard to the 2nd point, namely that 
the 2 nd accused cannot in any case be said to have 
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pose of taking a sample of the ‘ghee’ accompanied 
by two Sanitary Maistries of the Municipality and 
that the Health Officer also was present when the 
sample was purchased. In the circumstances it can¬ 
not be said that the handing over of the sample by 
the 2nd accused to the Sanitary Inspector was a 
voluntary sale of the 'ghee' coming under Section 4 
of the Cochin Act. 

(7) I am therefore of opinion that the 2nd accus¬ 
ed has not committed any offence by delivering to 
P. W. 1 a sample of the adulterated *ghee’ under 
Section 13 of the Act. The conviction of the 2nd 
accused is therefore quashed. The fine paid by him 
will be refunded. 

(8) There are no grounds to interfere with the 
decision of the lower court so far as the 1st accused 
is concerned and the revision petition is therefore 
dismissed so far as the 1 st accused is concerned and 
allowed so far as the 2nd accused is concerned. 

(9) Ordered accordingly. 

V.R B. Order accordingly 
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Karthiyani Pillai Bharathi Pillai, Appellant v. 
Parappan Panicker Kochunni Panicker; Respon¬ 
dent. 


Second Appeal No. 199 of 1951, D/- 30-8-1951. 

(a) Civil P. C. (1908), 0. 6 R. 2 — Sait for 
ejectment — Decree for redemption. 

A Court can in its discretion pass a decree 
for redemption in a case in which the 
plaintiff has sued in ejectment. Case law 
discussed. (Para 2 ) 

(b) Civil P. C. (1908), S. 35 and O. 34 R. 7 — 
Suit for possession — Redemption decreed — 
Costs. 


In a suit for redemption, pure and simple, 
the mortgagee should ordinarily get his 
costs. The same rule is applicable to a case 
where the plaintiff wants to dispossess the 
mortgagee without paying him a pie and 
ultimately obtains a decree in redemption. 


Anno: C. P. C., O. 34 R. 7 N. 6. 


\ » UlU | / 


S. Narayar 


p T.'i i oseph - for Appellant; 

Potti, for Respondent. 

C ooo twar /Chronological/ Par 
(•is} 7 2 V„m ?}| 332: 07 Cal WN rc> 
(’84) 8 Bom 168 

(’96) 20 Bom 196 „ 

(’03) 27 Bom 292: (5 Bom LR on 

"e’,4? Sff' ™ M °> 

< 23) AIR 1023 Lah 675: (75 Ind Cas 7401 3 ’ 

as sews, 

(44) AIR 1944 Pat 312: (219 Ind Cas 37) 

ffSTSKi FJUBB MSS* 

ITS KS 

possession of the property after avoiding 
gages thereon. The sui/gwSg rS lK™ 

W* WaS by a Mala yalee Brahmin to d« 

and two morSes ex 

g**L by his deceased father on the ground 

necLsltv 6 by conslderatlon or famll 

necessity. Recovery of possession of the nronert 

was also sought for. Though the trial couTor 


ginally allowed the suit that decision was reversed 
in appeal by the District Court and the case was 
remitted for fresh trial. The revised judgment ot 
the trial court was completely in favour oi the de¬ 
fendant. An alternative claim for redemption put 
forward at the final hearing was negatived by the 
learned Alunsilf. In the appeal preferred against 
the revised judgment and decree the learned Dis¬ 
trict Judge allowed redemption as prayed for orally 
in the primary court. The present second appeal 
is against the District Court's judgment and decree. 

(2i As stated the only point raised before us was 
that no redemption decree should have been passed 
when the plaintiff had not made such an alternative 
claim in the plaint or sought to introduce such an 
alternative prayer by way of amendment. We are 
afraid we cannot accept the contention. The two 
decisions which the Respondent's learned counsel 
brought to our notice, namely, PARSHOTAM 
BHAISHANKAR v. RUMAL Z UN JAR’, 20 Eom. 196 
and 'PALU v. RASILU’, AIR (10) 1923 Lah 675 are 
clear authorities for the position that a court can 
in its discretion pass a decree for redemption in a 
case in which the plaintiff has sued in ejectment. 
The Lahore decision refers to the decision in PAR- 
SHOTAM BHAISHANKAR v. RUMAL ZUNJAR', 20 
Bom 196 and after referring to the rule enunciated 
there the judgment proceeds to state as follows: 
"The plaintiffs came into Court alleging that they 
were entitled to possession on the ground that 
the alienation was made by a widow without 
necessity. Cases of this nature are common and 
decrees constantly have been given for possession 
on payment of money which has been found to 
have been a charge on the property as being for 
necessity/' ° 

We may add that our experience also is that in pro¬ 
per cases courts allow redemption even though the 
plaintiff had only asked for recovery of i>ossesslon 
after setting aside an alienation. 


w xii connection u is interesting to notice 
the observations made in a very early Cochin case 
reported in 'RAGHURMA PATTA v. SANKUNNY 
MENON", 4 Select Decisions 144. What Locke, C. J 

Marar - J. said in paragraphs 9 anc 
iu or their judgment may with advantage be quotec 
here. 

“‘Paragraph 9/ There are innumerable decisions 
of the Bombay High Court in which suits in eject 
ment have been allowed to be converted into suits 
lor redemption, even without an amendment 
•SANKANA KALANA v. VIRUPAKSHAPA* 7 
Bom 146 and the numerous previous decisions’ col- 

judgment of Kembell, J. at 
!q«do„, 5£ DHABAI v - SHAMRAV. 8 Bom 168 
bhai SHANKAR V. RUMAL ZUN- 

RoS'™ 2 .? ? 96: ' SITR AM V. SRIDHAR', 27 

Bom 293. In Calcutta too, the Judges of the High 
Court were inclined to give a decree for redemp¬ 
tion. if only the plaintiff desired it, in a suit which 
hud originally been brought to have it declared 
that tile mortgage was not binding upon and 
could not be enforced against the joint proper- 
,.r, menUoned 111 the mortgage bond. See QO- 
LABCHAND v. LALA SURAJ', 28 Cal 517 ‘It 
seems to me’ says the Chief Justice in whose 
judgment the other two Judges agreed, 'that 
now the only right of the minor is to redeem and 
that as we now have all the parties before the 

8ive 111111 that ri « ht - i{ he asks for 

• page Ooi. 


thepl&intlff sought to recover possession as if tl 
properties were unencumbered, and the defe 
dant resisted the action not as mortgagees In nc 
session, but as absolute owners h!vfng b«S 
such though originally mortgagees, the Prh 
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Council held that though the suit was only in 
ejectment a decree tor redemption could be made 
in the circumstance of the case. See Ghose on 


the Law of Mortgage. 3rd Edition, page 725.' 

Tne concluding portion of the succeeding paragraph 
also contains some relevant observations and they 
are in these terms: 

"‘Paragraph 11.’ X X X X 
The Question therefore is whether the suit in 
ejectment in the present case is so inconsistent 
with redemption that it would be improper to 
aliow it to be converted into one to redeem. It is 
not denied that on the allegations contained in 
the plaint, it is competent for the plaintiff to add, 
an alternative relief for redemption should the 
Court be of opinion that there is any mortgage in 
favour of the defendant. It is therefore difficult 
to see how in such a case the purposes of the suit 
can be said to be inconsistent with redemption. 
It is in fact in such cases that Courts have held 
that conversion can be allowed. The facts of the 
case in PARSHOTAM BHAISHANKAR v. RU- 
MAL ZUNJAR’, ILR 20 Bom 196 are exactly simi¬ 
lar to the present.” 

(4) This case was followed by Varugis. C. J. and 
Krishna Menon J. in the case reported in KUNHUN- 
NI ELAYATH v. SANKARAN NAIR\ 16 Cochin 
LR 285. The learned Chief Judge observed that so 
far as Cochin Court was concerned the law was 
that a suit in ejectment may be converted into one 
for redemption, if the justice of the case demands 
it. Though the observation was confined to the 
Cochin Law the authority relied on, namely, ‘4 Se¬ 
lect Decisions 144' clearly shows that the rule is one 
accepted in other jurisdictions as well. 

(5) In the light of the foregoing authorities, we 
have no hesitation to hold that the learned Judge 
in the Court below has not exercised the discretion 
vested in him improperly in allowing the conversion 
prayed for before him. We have carefully examined 
the cases brought to our notice by the appellant's 
learned counsel namely, 'MAHMUDA KHATUN v. 
MAHOMED ELAHADAD KHAN 1 , 23 Jnd Cas 332 
<P. Cj, ‘BISHEN SINGH v. PREM SINGH 1 . AIR 
1929 Lah 126 and ‘SEETHA BEHERANI v. A. JA- 
GANNATH’, AIR 1944 Pat. 312. These cases are 
clearly distinguishable and hence not very relevant. 
We think it unnecessary to go into their facts. 

<6i In the suit the appellant had contended that 
in case the mortgages of which he had become 
owner were set aside he should be allowed the vaiue 
of his improvements as a condition precedent .0 the 
plaintiff obtaining possession. Accordingly a com¬ 
mission was taken out to value the improvements 
and that was done so late as Kanni 112.. On the 
strength of the commissioners report and account 
and in the light of the oral evidence defendant 
led in support of his contention the trial court 
had recorded a finding regarding their value. Even 
if a fresh suit were to be brought for redemption 
the appellant could not get anything more than 
the mortgage money and value of improvements. 
There is no substance in the complaint mat he 
had not adduced all the evidence to substantiate his 
claim regarding value of i m Pr°™"J?- No 0 
jection was raised in the appeUate court with r 
pect to the Munsiff's finding on the question, we 
would therefore affirm the lower appei ate coi t 
decision granting redemption and dismiss me 
second appeal, subject to the modification men 

tioned below. . 

(7) The lower appellate court directed the parties 
to bear their costs before that court It is settled 
rule that in a suit for redemption, P u « and slmpte. 
the mortgagee should ordinarily get bh ecsk. In 
a case where the plaintiff wanted to dispossess the 
mortgagee without paying him a pie ana wh 


the former ultimately obtains a decree in redemp- 
tion we cannot find any justification for following a 
Different ruie. Accordingly we hold that the plain¬ 
tiff should pay the appellant all the costs incurred 
by him beiore the lower appellate court as well. 
111 the circumstances of the case we make no order 
lor costs in this court. Decree accordingly. 

V R S - Decree accordingly. 
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KUNHI RAMAN C. J. 

AND SUBRAMANIA IYER J. 

Kocnu Bava Muhammad Kasim and another, 
Defendants-Appellants v. Kalu Amnia Karthiya- 
yani Amnia, Plaintiff-Respondent. 

C. M. A. No. 212 of 1951, D/- 12-11-1951. 

Civil P. C. (1908), 0. 39, R. 1 and O. 40, R. 1 — 
Application for injunction — Appointment of 
receiver. 

Where in a suit the application before 
the Court is for an injunction to restrain de¬ 
fendants from entering upon the property 
it is open to the Judge to act under Older 
40. rule 1 and appoint a receiver. AIR 1914 
All 4 (2) and AIR 1952 Trav-C 331, Rel. 
on; AIR 1951 Mad 706, Ref. (Para 5) 

Anno: C. P. C., O. 39, R. 1 N. 3; O. 40, R. 1 
N. 2, 13. 

N. Varadaraja Iyengar, for Appellants. 
REFERENCES: Courtwar/Chronological/ Paras 
(’14) 36 All 19: (AIR 1914 All 4(2)) 5 

(’51) AIR 1951 Mad 706: (1951-1 Mad LJ 62) 5 
(’51) C. M. A. Nos. 174 and 175 of 1951: 

(AIR 1952 Trav-C 331) 5 

KUNHI RAMAN. C. J.: The appellants here are 
defendants 2 and 3 in the court below. The plain¬ 
tiff in a suit for cancelling a mortgage deed and a 
sale deed executed by her only son applied for a 
temporary injunction to restrain defendants 2 and 
3 from entering upon the plaint properties. The 
plaintiff is described in the order of the learned 
District Judge as an old woman 76 years of age. 
The learned Judge on considering the facts that 
were placed before him in the affidavit filed b> the 
Lrties reached the conclusion that there was fraud 
SractiseS Sn the old mother by her only son who 
s described by the learned Judge as a wayward 
oung man entirely under the undesirable influence 
JfB father-in-law. He professed to mortgage the 
n oDerties belonging to his mother to defendants 2 
aud P 3 two or three days before these properties 
were given to him by way of gift. 

(2) The Learned Judge reached the conclusion 
that so far as the B schedule properties mentioned 
in the application of the plaintiff were concerned, 
the proper course to adopt would be to «P polnt ^ re n 
ceiver. Tne properties are garden lands. B> an 
order made by it, the court below directed the 
Official Receiver 01 Trivandrum to be receiver ot 
these garden lands pending disposal of the suit. 

(3) In view of the sinister moves made by Persons 
who exercised unwholesome influence over the 1 st 
defendant, we are satisfied that a case Is made 
out for safeguarding the interests of the plahitiff 
and preventing defendants 2 and 3 .iom lnie 
fering with the legal rights of the plaintiff m res¬ 
pect of the garden land which is the subject-matter 

of this appeal. ■ 

(4- In these circumstances, we are not prepared 
to say that the order made by the court triowwa 
not in the exercise of a judicial discretion vested m 

it. 
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(5) It is then contended by the appellant’s learned 
counsel that since the application before the court 
below was for an injunction to restrain defendants 
2 and 3 from entering upon the property it was 
not open to the learned Judge to act under order 
XL, rule 1 of the Code of Civil Procedure and 
appoint a receiver. In support of this contention, 
a decision of the Madras High Court reported in 
•NARAYANA DOSSJU V. MADRAS HINDU RELI¬ 
GIOUS ENDOWMENTS BOARD’, AIR 1951 Mad 
706 is cited. There the learned Judges mentioned 
that no authority was cited in support of the 
procedure adopted in appointing a receiver when 
the application was not for that relief but for seme 
other reliefs. There is no dearth of authorities 
on this point. The case reported in 'DAR PRASAD 
v. GOPIKISHEN’, 36 All 19 is a decision directly 
in point. Moreover there is a decision in 'CHUM- 
MAR ULAHANNAN v. KUNJAMATHI MOIT- 
HEEN'. C. M. A. No. 174 and 175 of 1951 of this 
court to which my learned brother was a party in 
which a similar view was taken. Therefore there 
is no legal objection that can validly be raised to 
attack the order made by the learned District 
Judge. We see therefore no reason to interfere 
with that order. We accordingly dismiss this appeal 
with costs. 

D - H - Appeal dismissed. 
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KOSHI AND SUBRAMANIA IYER JJ. 

„ Ch “ m . mar Ulahannan. Appellant v. Kunjama- 
thu Moitheen & others, Respondents. 

C. M. A. Nos. 174 & 175 of 1951. D/- 6-9-51. 

Civil P. C. (1908), O. 10, R .1 — Appointment 
of receiver suo motu. 

The provision regarding the appointment 
of a receiver contained in the Code of Civil 
Procedure only requires that it should “ap¬ 
pear to the court to be just and convenient 
to appoint a receiver." There is no prohi¬ 
bition contained anywhere in the Code of 
Civil Procedure that the court should not 
appoint a receiver ’suo motu’ j.e., in the 
absence of an application in that behalf 
filed by any of the parties. It is competent 
foracourt to appoint receiver 'suo motu’ 

m’pnt fi i nds *u that step ,0 be i ust and conve¬ 
nient in the circumstances of the case. 

Thus on an application for the appoint- 

,rL°L a ; eCe,Ve r, made by one of ,he Par- 
t es only during the pendency of the peti¬ 
tion for injunction filed by the plaintiff it 
is competent for the court to appoint a re¬ 
ceiver ‘suo motu’ during the pendency S 
tl.esuiL 36 All 19, Rel. on. (P ar a 6) 

Anno: C. P. C„ O. 40, R. i N 14 

appeals, and the respondentsTre thV ir 
tiffs in the said suit which was one nfed by theft.- 

frA^ r ^ e i Ua } , n ^ unction restraining the defendants 
U } t f^ er ng with their possession and enjoy¬ 
ment of the properties scheduled to the plaint y 

nrnl 'P le plaintiffs purchased certain items of 
Property from defendants 1 and 2. DefendSts 1 


and 2 had owned certain other properties adjacent 
to those soid to the plaintiffs which were sold by 
them to the 3rd defendant. The case set up by the 
plaintiffs is that they were in possession of these 
adjacent properties as lessees under defendants 1 
and 2. that the sale in favour of the 3rd defendant 
did not mention the fact of their bcin? in posses¬ 
sion as lessees and the 3rd defendant taking ad¬ 
vantage of that non-mention was attempting to 
trespass into the properties on tne strength of the 
assignment in his favour. Along with the suit the 
plaintiffs applied for an interlocutory order of in¬ 
junction on which the learned Munsiff passed an 
ad interim' order ex parte and after notice, the 3rd 
defendant appeared and objected. The 3rd de¬ 
fendant also filed an application for appointment of 
a receiver pending disposal of the petition for in¬ 
junction. The learned Munsiff considered both 
these petitions and made the order of 'ad interim’ 
injunction absolute and made certain directions 
regarding the usufruct of the properties in the 
petition lor appointment of receiver filed by the 
3rd deiendant. It is from the orders passed by the 
learned Munsiff upon these petitions that these 
appeals are filed. 

(3) The 3rd defendant contended that the plain¬ 
tiffs were actually cultivating the properties under 
a “Panku varam' arrangement with defendants 1 
and 2. that that arrangement terminated before the 
date of assignment in his favour and that pursuant 
to the assignment he had actually obtained khas 
possession oi the properties. There were thus con- 
flictmg versions set up by the plaintiffs and the 
bird defendant regarding the actual possession of 
the properties at the date of the suit. The learned 
Munsiff stated in his order that that question has 
to be and can be decided only at the end of the 
trial of the case. He however found his way to 
making the ‘ad interim’ order passed by him abso¬ 
lute for reasons which are not very clear from the 
order, except that he states that to safeguard tho 
interests of the 3rd defendant, he proposed to 
make necessary orders in the petition for appoint¬ 
ment of receiver. 

^ The safeguards made by him are that ‘’the plain- 

intl,nate the 3rd defendant and the 
court before harvesting the crops standing on the 
properties’ when the 3rd defendant is entitled to 

^hn h vfH C0Urt f ?. r the , issue a commission to 
£ ld fi as ? e !t the yield from the Properties. It 

nrnJpH l U h at n hlS safe 8 l,ar d has subsequently 
proved to be illusory on account of the violation 

STKcS 2* Th ‘* tetris 

a iot a ;Vear elapsed after ‘he pass- 
hu i d te !? m order which was made abso- 
m t Jdiv^«iiS rned ,‘u lunsifT Cr °P s have been ad- 
denS^nf thf? ? n tbe P r °l )erUes during the pen- 
th l ‘ n J unction Who it was that raised 
defenrfw * heth( ; r ll was the plaintiffs or the 3rd 
ant . is again a matter of controversy. The 
3rd defendant could well say that his case that he 
is in actual possession is true and that the order 
S nctlon Passed in the case being only a 
prohibitory order restraining him from entering 
into the properties would not operate and has not 
operaterl as a mandatory injunction directing him 
to quit the properties if he is in possession 

no - ablc tc find s.Jhcient grounds to 
us i f y lssue of an order of injunction in this 

fnr^h The ear i ied Advocatc General who appeared 
for the respondents referred us to the evidence of 
the 1st plaintiff and also of a vakil examined as 
the second witness on the side of the Dlaintiffc tn 
show that the plaintiffs were cultivating the nro- 

n h f I i ne r e fnct of cultivation by 8 the plain- 
s may not, in facts of this particular case, lead to 
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rity may at present be confined to a period of one 
year at the rate mentioned in the order and that 
should the suit happen to be pending even at the 
end of that year, the court below may be directed 
to pass appropriate orders in the matter on motion 
in that behalf to be made by the parties. Mr. 
Mathew, learned counsel for the appellant not being 
present then, we posted the case for today, for 
being mentioned. Mr. Mathew has no objection to 
our modifying the order to above effect. 

We therefore modify the above order by limiting 
the security to be furnished at present to Rs. 200/- 
for a period of one year and extend the time for 
furnishing security to 4 weeks from the date of 
receipt, of the records by the court below instead 
of two weeks. It is also directed that if the suit 
be pending even at the expiry of one year, it is com¬ 
petent for the parties to move the court below for 
additional security which will then pass appropriate 
orders. 

D.H. Order accordingly. 


any inference as to the right to cultivate relied 
upon by them because even according to the 3rd 
defendant they were doing acts of cultivation upon 
the properties as licensees, but not as lessees. Apart 
from this circumstance, the court below' has not 
based its order upon the evidence in the case nor 
are we inclined to base any decision upon the evi¬ 
dence because the question that arises in the inter¬ 
locutory matter is the identical question that arises 
in the suit itself. To decide that question in con¬ 
nection with a petition for an interlocutory order 
of injunction would be pre-judging the case which 
has to be avoided. 

(6) The question then arises as to how can this 
difficult situation created in the case partly on 
account of the conduct of parties and partly on 
account of the order passed by the court below 
without sufficient justification, be got over without 
prejudice to any of the parties. If a receiver could 
be appointed during the pendency of the suit in 
order that possession may be made over to that 
party whose it is adjudged to be in the case, it 
would be a very satisfactory solution. We are how- 
ever faced with a difficulty which consists in that 
though there is an application for the appoint¬ 
ment of receiver made by the 3rd defendant, that 
is an application for the appointment of receiver 
only during the pendency of the petition for in¬ 
junction filed by the plaintiffs, there is no applica¬ 
tion made for the appointment of receiver during 
the pendency of the suit. 

The question then arises whether on an appli¬ 
cation for injunction filed by one of the parties, 
it is competent for the court to appoint a receiver 
suo motu’ that is, in the absence of an applica¬ 
tion made in that behalf. The provision regarding 
the appointment of receiver contained in the Code 
of Civil Procedure only requires that it should 
“appear to the court to be just and convenient to 
appoint a receiver". Upon the facts stated above, 
it is obvious that it is supremely just and convenient 
to appoint a receiver in this case. There is 
no prohibition contained anywhere in the Code oi 
Civil Procedure that the court should not appoint 
a receiver ‘suo motu’ i.e., in the absence of an 
application in that behalf filed by any of the parties. 
We consider that it is competent for a court to 
appoint receiver ‘suo motu’ if it finds that step 
to be just and convenient in the circumstances of 
the case. We are supported to ' 
decision in DAR PRASAD v. GOPIKISHEN. 36 

A11 19 - , . . 

We therefore direct that the 3rd plaintiff be 
appointed receiver of the properties pending the 
suit. He will furnish security to the satisfaction 
of the court below for the profits of the properties 
which is for this purpose, estimated at Rs. 200/- 
ner vear. The security will be furnished for a 
neriod of two years from the date of the suit. The 
£ourt below is also directed to expedite the disposal 
of the suit. The 3rd plaintiff is directed to fu«dsh 
security and assume charge of receivership withm 
two weeks of the receipt of this order by 
Sow If he defaults in doing so. the 3 rd defen¬ 
dant appellant is appointed receiver who will also 
give similar security. 

(7) The two appeals are ^P 0 ^. of J}?'' 0 r 
There will be no order as to costs either here 

below. 

6 TH SEPTEMBER 1951. 
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AND SUBRAMANIA IYER J. 

Mathulla Ittan Pillai, Petitioner v. Ouseph 
Mannanda, Counter-Petitioner. 

C. R. P. No. 558 of 1950, D/- 12-11-1951. 

f Civil P. C. (1908). O. 40, R. 1 and O. 39, 
R 1 — Proceedings for injunction pending — 
In a fit case court can appoint Receiver suo 
motu. without an application by party in that 
behalf — (By the time the revision was dispos¬ 
ed of party had however applied for appomt- 
ment of Receiver — Case held fit for appoint- 
ment of Receiver). AIR 1951 Mad <06, Dis- 
Sd from AIR 1914 All 4 (2) AIR 1952 Trav- 
C 330; AIR 1952 Trav-C 331, Relicd ( °“ ras j 2) 

Anno: Civil P. C., O. 40, R. 1, N. 2, 3, 13; 
O. 39. R. 1 N. 3. 

M. George, for Petitioner; T. P. Poulose, for 

^E™“ n cW P™ 

«> 1 

(’51) C. M. A. No. 174.and 175 of lJol. , 

(^saMSi^^ 

1952 Trav-C1 330) ^ ^ revislon petl . 

KUNHI RA^JAN^ C.X . BenC h on a direction 

tion comes before uus ums it as a 

given by my ‘^^^t^edbefore the single 

SS& p“roS"suo "oS 

gd*to icOCHUBAVA .MAHOMED MjMjj 
KARTHIYAYANI AMMA , C. M. A. NO. 

KfKM-ss,■^ 

S r t,oy„T„‘rS, l e°i 5° or « 

were not inclined to adopt the \i w . p Court re - 
> . j B «u C pjvana DOSSJU V. . ▼ T ^ 


that the provision made by us m 
security is too onerous, that security for 2 years ^ 
not called for and that the time allowed to furnish 
security was too short. His submission was that he 
may be directed to furnish security but such secu 


ss £ 
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them to show that such a power could be exercised 
by the court. We have referred to the case in 
'36 All 19.’ That decision has been approved by 
a Division Bench of the Lahore High Court in 
which Sir Shadi Lai, the Chief Justice was a mem¬ 
ber where the learned Judges held that the court 
[has the right to proceed imder Order XL, R. 1 
.where it appears to be just and convenient to do 
.so and that the court can make an order ‘suo motu’ 
j without an application for that relief presented by 
any of the parties. There is also the decision of 
a Division Bench of this High Court in ‘CHUM- 
MAR ULAHANNAN v. KUNJAMATHU MOIT- 
HEEN’, C.M.A. 174 and 175 of 1951 in which a 
similar view was taken by two learned Judges of 
this High Court, one of whom is a member of this 
Bench. 

(2) In these circumstances, there cannot be any 
.difficulty in dealing with this civil revision 
(Petition where the question raised is whether in 
| lieu of an injunction that was applied for and 
; obtained the court below could appoint a receiver. 

• The difficulty if any in the present case has 
vanished subsequent to the direction made by my 
learned brother to refer this case to a Division 
Bench for disposal because it is represented that 
an application has since been made by the appel¬ 
lant before us for the specific relief of appointment 
of receiver. The property in question consists of 
a plot of land little over half an acre in extent. 
Feelings seem to be running high as a result of 
the dispute between the appellant and the respon¬ 
dent for possession of this land. It is represented 
that as a result of an attack made on him, the 
appellant had several bones of his body broken and 
he has only recently been discharged from the 
Ernakulam Central Hospital where he was under- 

k? k? !n these circumstances, it is 

highly desirable that a receiver should be appointed 

n? n Q n £*31? °J P r °P<*ty pending disposal 
T J 0 ' 594 of 1123 on the file of the District 
Munsiff of Perumbavoor. Both parties agree that 
'advocate Mr . K. V. Verkey. who was atTne time 
appointed as commissioner for submitting a report 
on this land may be appointed receiver. He is 
accordingly appointed receiver subject to his con- 

“ f n *J^ such - T* 10 terms of the appoint¬ 
ment shall be fixed by the District Munsiff of 

ST av0 “ havlng due regard the income de- 

nSe! r0 ft I ?p t ^iH« 0P 7 ty and the amount w hlch the 
receiver pl lf £ pay commission to the 
nrLrf! d .u' g the receiver taking charge of 
v,nH, p .^ operty ' there will be an order prohibiting 
nnH} oPPehant and the respondent from taking 
possession of the property and from enterin'' into 

oxhiblted^hv ° f th £ mischievous tendencies 

exhibited by them in making violent physical at- 

i ^ P ar ties shall bear their own costs In this 
S revision petition In view of their turbulent 
attitude. •Hie court below in case It is found that 
the advocate Varkey is not willing to act as re- 

noUc f e 

rtefir*®" ,s —«■ «£ 

R.O.D. Order accordingly. 
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KOSHI C. J., GOVINDA PILLAI AND 
VITHAYATHIL JJ. 

v Appellant No. 779/50) 

v. Han Prabhu Govinda Prabhu and others 
Respondents (in No. 779/50). 


Second Appeals Nos. 779 of 1950. 2G4 and 936 
of 1951, A. S. No. 512 of 1951 and C. M. A No 
298 of 1951. D/- 1-4-1952. 

(a) Civil P. C. (1908). S. 11 — Execution pro¬ 
ceedings — Matter in issue different — No res 
judicata. 

Where the question raised and decided in 
the suit was whether a document was a 
redeemable mortgage or an irredeemable 
kanom but the question arising in execution 
of the decree passed in the suit is whether 
the document is a kanapattom coming within 
the purview of S. 2 . Travancore-Cochin 
Holdings (Stay of Execution Proceedings) 
Act. 19o0, the finding of the Court that the 
document was a redeemable mortgage can¬ 
not operate as res judicata in the execution. 

Anno: C. P. C. S. 11 N. 23 Pt. 47. 3 * 

, «■>£* faws — Travancore-Cochin Hold- 

(8^ S of S iqsfl? f « Ex o ecull p n Proceedings) Act (VH1 
1a! i, 19 0) ’ s - 2 — Explanation to section does 
not enlarge scope of section. 

Kanapattom mentioned in the Explanation 
/c, 2 / ! he (Travancore-Cochin) Holdings 
(Stay of Execution Proceedings) Act is in 
one sense a pattom or lease although it has 
got the characteristics of a mortgage also 

nS 6 , 11 can . not be said that the Expla¬ 
nation enlarges the scope of the definition. 

inet rSSf (Travancore-Cochin) Hold- 

bt -- 

. The }*se ot ‘he words "under a single 
transaction in the definition of 'holdingMn 
?• 2 do fs not restrict the operation of the 

actual 0 nn«« es 10 '7 hlch 3 pers0n who is in 

another fn!f S1 .° n 3 propert ^ lease s it to 
another and transfers possession to him 

Those words only point out that properties 

hnEw dC Ku s,ngle transaction will be one 

Sn rL'\ hl e pr , 0perties held under more 
than one transaction will be different hold- 

o n f eS ,h 8 A S° t rding 'l ,he li,eral Sp'eteSon 

of the section, when a leasehold right is 

w?thin d 3 Sln?Ie transac tion it will 8 come 
within the purview of the section There 

as"? h C o°w Pe th f e r . 30 CnqU / ry in ‘° the quwtfoin 

outbibim h m S ?u got - the P ro P e rty leased 
actu.,^ . Neither is it necessary that 

Sen K? ° f l he P ro Per(y should be 

For trlnci 6 # SSee by the lessor himself. 
nrL , s fv r of P° ssessi °n of immovable 
property, the transferee need not be put in 
physical possession of the property by the 
E*ho executes the deed of transfer. 

f f r .° f . ,he , nght t0 be in Possession 
amounts to transfer of possession. That it 
is so. is clear from the definition of lease as 
given in S. 105 of the Transfer of Property 

Anno: T. P. Act. S. 105 N. 5. (Par3S 5 ' 6) 

(8) of 1950), S. 2 - ‘Kanapattom* Sure i- Tno. 

dents of — Distinction between kanom and usu 
fructuary mortgage - T. P. Act 
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The main features which distinguish a 
kanom from an ordinary usufructuary mort¬ 
gage seem to be these; Kanom is primarily 
a demise of land for enjoyment, although 
it is coupled with an advance of money by 
the person who takes the demise. But the 
income from the property will generally 
have no proportion to the interest the 
kanom tenant has to realise for the amount 
advanced by him. Usually a low pattom 
will be fixed as payable to the jenmi. The 
relationship between the jenmi and the 
kanomdar is more of the nature of landlord 
and tenant than that of debtor and creditor. 

This feature of the transaction is recognised 
by the payment of customary dues to the 
jenmi by the tenant in the form of ‘Kalcha’ 
during 'onam' and festivals in the jenmi’s 
family. The right of the tenant to be in 
possession of the property for a period of 
not less than 12 years is an essential feature 
of the transaction, and when the demise is 
renewed at the expiry of the term the jenmi 
has to be paid a renewal fee. It will thus be 
seen that while a kanom transaction has the 
incidents of a possessory mortgage the domi¬ 
nant feature of the transaction is that of a 
lease. The question whether a particular 
transaction is a kanom or a mortgage will 
have to be decided on the basis of the main 
features of the transaction. The nomen¬ 
clature of the document will not be a deci¬ 
sive test. Case law Ref. (Para 14) 

A document described as ‘patta-panaya 
Ethiradharam’ demised a garden land 
Cents in extent. A pattom of Fs. 35 ca. * 
was fixed for the property. The panayar- 
tham was 1911 Rs. Fs. 33 was fixedl as 

interest on that amount and a P a ^ m, ®‘ 
of Fs 2 cash 4 was made prairie to the 

ss? .ha. 

fana ™ -S^temUy double the amount 
had to be paid 

was^also 

years. Provision w improve ments that 
ment of compen-a tpnant There was 

may ba .fTeaed to >h of 

provision for surrenae ^ Qf 52 and odd 

fanams'was paid by the tenant on the date 
of the execution of the document. 

T 7 „, d ,hat the transaction evidenced by the 

Hdd tnai an ordinary usufructuary 

document was . Uom j t was certainly 

The word ‘kanapattom’ as used ini A 
VIII of 1950 has not the same: meani g 
which it is used in the Jenmi and Kudiyan 
Act. The legislature did not intend to in¬ 


clude in the Explanation in S. 2 of the Act 
only kanapattom referred to in S. 42 of the 
Jenmi and Kudiyan Act. The word ‘Kana¬ 
pattom’ is used in Act VIII of 1950 in the 
ordinary sense in which the term is used 
viz., a transaction having the features of a 
kanom tenure. (Para 19) 

Section 42 Jenmi and Kudiyan Act shows 
that a kanapattom need not necessarily be 
an irredeemable tenure. The fact is that 
the Jenmi and Kudiyan Act purported to 
bring within its purview only certain classes 
of kanapattom. That does not mean that 
there could be no other kanapattoms. The 
word kanapattom was defined in the Jenmi 
and Kudiyan Act for a particular purpose 
and it will be unsafe to adopt that definition 
for all purposes. (Para 19) 

According to the definition in S. 3 (4), 
Jenmi and Kudiyan Act. kanapattom can 
relate only to jennom lands demised on a 
tenure which is subject to periodical renewal. 
Obviously, it cannot be in this sense that 
the term is used in Act VIII of 1950. If 
the tenure is irredeemable, there is no mean¬ 
ing in providing for stay of delivery of a 
holding demised under such tenure. For the 
applicability of the Act the holding must 
necessarily be a redeemable one. It there¬ 
fore follows that kanapattom mentioned in 
the Explanation in section 2 of the Act must 
be kanapattom not coming within the pur¬ 
view of the Jenmi and Kudiyan Act. 5 Trav 
LJ 464; 7 Trav LJ 397 and 4 Trav LR 44 FB, 

Ref. ( Para 16) 

(f) Debt Laws — (Travancore-Cochin) Hold¬ 
ings (Stay of Execution Proceedings) Act (VIII 
(8) of 1950). S. 4. Proviso — Scope — Proviso 
whether enabling or mandatory. 

Though the wording of the proviso to S 4 
of the Act is such that prima facie it may 
appear to be only an enabling provision the 

iSESSSSj 

aibunir lyr the proviso are satis- 

SS-At the same time, according to the 

fi rt d rHine of the proviso the court has got a 

ration - of course a judicial d.scre- 
d.scretion matter of deciding whether 

n a particular case delivery of possession 
of property should be ordered or not. 

If the conditions laid down in the Proviso 

“ satisfied in a particular case the court 
? s r bound to exercise its judicial discretion 
and decide whether it would be reasonable 
fo order delivery of possession of the hold- 
in* The wording of the proviso and th 
use of the word “satisfied” go to show that 
some amount of judicial discretion is given 
S the Court in the matter of ordering deli- 
very of possession of a holding. There may 
be cases in which the lessee was prevented 
by justifiable cause from paying rent on 
the due date, or there may be bona fide 
dispute between the parties relating to the 
amount of rent to be deposited, such 
cases the Court may exercise its discretio 
in a judicial manner and refuse delivery o 
possession of the holding. (Paras 27 
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(g) Debt Laws — (Travancore-Cocliin) Hold¬ 
ings (Stay of Execution Proceedings) Act (VIII 
(8) of 1950), S. 4, Proviso — Interpretation of 
— Failure to pay rent on due date — Effect. 

'Per Vithayathil J. and Koshi C. J. 
(Govinda Pillai J. dissenting)’: Under the 
proviso to S. 4, the failure to pay rent on the 
due date does not by itself entail forfeiture of 
the benefit under Act. The proviso gives a 
discretion to the Court for deciding whether 
in a particular case, delivery of possession 
should be ordered even if rent was not paid on 
the due date. The words 'has failed to pay 
the rent’ do not necessarily import failure 
to pay on the due date. If the idea of the 
Legislature was that in all cases in which 
the lessee has defaulted to pay the rent on 
the due dale he should forfeit the benefit 
under the Act some expression would have 
been found in the proviso to indicate that 
intention. This interpretation of the proviso 
is further strengthened by the use of the 
words “if the court is satisfied”. The omis¬ 
sion of words like “on the due date" or 
“punctually” .when referring to failure to 
pay rent also gives support to this view. 
The fact that the legislation itself is in¬ 
tended as a beneficial measure to afford 
temporary relief (for a period of one year) 
to tenants of holdings also justifies this 
liberal interpretation of the proviso. Even 
if it is found that the tenant has not paid 
the rent that accrued due after the com¬ 
mencement of the Act on the due date the 
Court has discretion to refuse to order deli¬ 
very of possession of the holding. This dis¬ 
cretion will certainly have to be exercised 
in a judicial manner. • Ordinarily, the Court 
will not order delivery of possession of the 
holding if the tenant pays the rent before 
delivery is ordered. But in exceptional 
cases the Court may order delivery even if 
the rent is tendered or paid before delivery 
is ordered. The question for consideration 
m such cases will be whether there has been 
wilful and unjustifiable default on the part 
of the tenant in paying the rent. As a 
rule of practice, it may be stated that only 
in cases in which a demand for rent has 
been made by the landlord or notice has 
been given to the tenant by the Court to 
show cause why delivery of possession of 
the holding should not be ordered, and the 
tenant without any lawful excuse fails to 
pay the rent, that it can be held that the 
tenant has failed to pay the rent of the 
holding as contemplated by the proviso. 

This is however only a rule of practice that 
may be adopted by the Court, and that the 
question is primarily one - of discretion to 
jL® * ercised hy the Courts in a judicial 
manner - (Paras 32, *34, 44 . 46) 

Per Govinda Pillai J. (dissenting)’- The 
expression “Nothing contained in this sec! 
tion shall preclude the Court” in the proviso 
to section 4, has the effect of only taking 
f^ay the bar mentioned in the section 
With a judicial determination of the allts 
gations of the decree-holder regarding waste 
or failure to pay the rent, the Court ha! 

the f dec™ ^ SC fl eti °« ? xcept in enforcing 
the decree if the finding is against the 


lessee. There is already the command of 
the Court in passing the decree to put the 
decree-holder in possession of the property 
The Legislature then intervened and laid 
down provisions to stay the enforcement of 
the decree for a definite period on the lessee 
abstaining from doing, or doing certain acts 
If the lessee does not abstain from doin^ 
or does these acts, then he loses the benefi' 
conferred by the Act, and his liabilities and 
obligations would be determined by the pro¬ 
visions of the decree. (Para > 

If a lessee has forfeited his right to the 
property by non-payment of rent, and the 
essor sues to eject the lessee, then under 
the conditions laid down in sec 114 of the 
Transfer of Property Act. the Court with¬ 
out passing a decree for ejectment can 

al ™ !!'* ' ess f ee , to hold the properly leased 
as it the forfeiture has not occurred Th^ 
discretion is given (o the Court before the 

afinn 6e Ju r ! V1Ct ‘ 0n ls . passed and 'he situ¬ 
ation will change entirely when the decree 

,s passed ' (Para 40 1 

The lessee has to pay the rent on the 

da es mentioned in the lease deed till the 

f*,° f decree j" cas « of pending suits fur 

If ‘ r - the da,es fixed in the decree. 

Of nnvmfT V s Sllent as re 6 a rds the date 

h! fhJ ° rent - U has t0 be taken 'hat 
n the case of rents to be paid periodicals 

the rent was due within the expiry of one 

period from the date of decree. If’the rent 

he^nAn^ 0 " ° r b t f0re the due da,c - 'hen 
the tenant is one who has failed to pav the 

rent of the holding which has accrued afte! 

n^r. P r!!, menCe " ient 0f the Act ' To hold the 
p operty against the provisions of the 

decree, the lessee had a dutv to attend to 
certain matters and if he fails m , 

forfeits the right. In suchVa se °,he 
conferred on the Court by the provfso fo 

w!l ‘°L haS <0 be exercis «h The Court 
Hill have no power to condone such i 

default and the Courts are to hold the scales 
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mother in renewal of Ext. A. The suit was 
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9 

26, 41 
33 
30 

, 31, 32 
30 
30 


VITHAYATHIL, J.: These five appeals 
were heard together since common questions 
of law arise for consideration in these appeals. 
S. A. No. 779 of 1950:— The deft. 2 in O. S. 
No. 1587 of 1119 of the Sherthallai MunsifT's 
Court is the appellant in this Second Appeal. 
The appeal relates to an order in execution 
refusing to stay delivery of the decree-sche¬ 
dule property under the Travancore Holdings 
(Stay of Execution Proceedings) Act (Act VIII 
of 1950). The decree is for recovery of pos¬ 
session of property on the basis of a docu¬ 
ment which, according to the plaintiff, is a 
mortgage, while according to the defendants, 
is a kanapattom. When the plaintiff applied 
for delivery of possession of the property the 
1st defendant objected contending that Act VIII 
of 1950 applied to the case and that delivery 
of possession of the property should be stayed 
as provided in that Act. He also contended 
-that the case would come within the purview 
of Act XXII of 1124 (The Travancore Preven- 
lion of Eviction Act). The execution court 
held that Act VIII of 1950 would not apply 
to the case, that the 1st defendant was not a 
kudikidappukaran coming within the purview 
of Act XXII of 1124 and therefore dismissed 
his petition and ordered delivery of the pro¬ 
perty. The appeal filed from this order was 
dismissed by the District Court. Hence this 
Second Appeal.. 


brought on the basis of Ext. Ill for redeem- 
ing the property. The defendants contended 
that Ext. Ill created an irredeemable kanom 
and that therefore the suit for redemption 
was not maintainable. That contention was re¬ 
pelled by the trial Court and the suit was 
decreed. The appeal filed from that decree 
was also dismissed. 


(3) It is argued for the respondents that the 
finding of the trial Court that Ext. Ill js a re¬ 
deemable mortgage and not an irredeemable 
kanom is res judicata between the parties so 
far as the question in issue is concerned. We 
do not think that it is so. The question that 
was raised and considered on the trial side 
was whether Ext. Ill is a redeemable mort¬ 
gage or an irredeemable kanom. The present 
contention of the defendants is that, although 
the demise under Ext. Ill is not an irredeem¬ 
able kanom it is a redeemable kanapattom 
coming within the purview of section 2 of Act 
VIII of 1950. The question that has to be 
decided in these proceedings is not whether 
the transaction evidenced by Ext. Ill is an 
irredeemable kanom or not but whether it is 
a kanapattom coming within the purview of 
section 2 of Act VIII of 1950. Section 2 of the 
Act reads thus: 


“Holding means any immovable property held 
under a single transaction by which a lease¬ 
hold right in the property is created and 
possession of the property is transferred by 
one person in favour of another. Explana¬ 
tion:— Holding shall also include kanapat¬ 
tom but shall not include varom or pathi- 


varam. 


»» 


(2) With regard to the contention that the 
rase would come within the purview of Act 
XXII of 1124, it was not pressed bv learned 
counsel for the appellant since the kudiyirippu 
has not been registered as required by the pro¬ 
visions of that Act. The only question to be 
decided in this Second Appeal is whether the 
decree in this case comes within the purview 
of Act VIII of 1950. The document which was 
the basis of the suit was not produced either 
in the execution Court or in the lower appel¬ 
late court. These courts proceeded on tne 
basis of the provisions of the d °eument con- 
tained in the decree. The appellant produc 
ed in this court the document which is tne 
basis of the suit and also two other document 
relating to the property in dispute. The r 
pondents also produced in this court some do^ 
cuments relating to the property. All tbe docu_ 

SliS £lSrr=5"5 

favour of the plaintiffs ia . 27 - 10 - 1083 , 

the decree-schedule p at apanal 

the Plaintiffs- execute J , . 

yam, Ext. A. in ia v °ur assigned their 

mother. The lessees und« Ext ■ l J£ [ defendants 
leasehold interest in favour of tne ae J3 _ n _ 

and their mother under Ext. nre decessor- 
1086. Subsequently, the plaintiffs pr in 

in-interest executed a pattapanayam. E. t ^ . 
on 17-2-1098 in favour of the defenaa 


(4) The first argument advanced on behalf of 
the respondents is that the word “holding as 
defined in section 2 of the Act can apply only 
to a case in which a leasehold right is created 
and that therefore the explanation in the sec¬ 
tion cannot enlarge the scope of the definition. 
We do not think that there is any force in 
this contention. Kanapattom mentioned in the 
ExDlanation is in one sense a pattern or lease 
although it has got the characteristics of a 
mortgage also. Therefore, it cannot be said 
that the Explanation enlarges the scope of the 

definition. 

(5) The next argument advanced on behalf 
of the respondents is that even if Ext. 
created a leasehold right it was not created 

tual possession of ther-^’n^and that under 
possession only under Ext. 1 • pos . 

Ext III which is the basis of the suit no P°* 

session was 

r n Se th°e f definSnof ‘holding’ in section 2: of the 

Act has indeed created some r ation 

argued that those words restrict the op 
of the section to cases m wh«*> a Person^,^ 

ETS not IpP^ “lain, it the property » 
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already outstanding on lease and the owner 
executes a superior lease in favour of another 
directing him to recover possession from the 
prior lessee then also the section will not ap¬ 
ply. We do not think that this interpretation 
is justified by the wording of the section and 
that the legislature intended to exclude cases 
of this kind from the purview of the Act. The 
definition of ‘holding* in section 2 of the Act 
seems to have been borrowed from the Mala¬ 
bar Tenancy Act (Act XIV of 1930). wherein 
the word ‘holding’ is defined thus: 

“Holding means a parcel or parcels of land 
held under a single engagement by a tenant 
from a landlord and shall include any por¬ 
tion of a holding as above defined, which 
the landlord and the tenant may agree to 
treat as a separate holding”. 

The words ‘under a single engagement’ are 
used in the definition in order to make it clear 
that when parcels of land belonging to land¬ 
lord are held by a tenant under more than 
one engagement they will be regarded as sepa¬ 
rate holdings for purposes of the Act. The rea¬ 
son why it should be so made clear is that 
under the Malabar Tenancy Act a tenant is 
liable to be evicted from a holding if he com¬ 
mits wilful waste on the holding or defaults 
payment of rent for the holding or allows a 
stranger to encroach on the holding or wilfully* 
denies the title of the landlord to the holding. 

; legislature wanted to make it clear that it 
will be only in cases in which different pro- 

Pu l l l xu ^ re under a single engagement 
that the tenant will be liable to be evicted from 
all or any of the properties if he commits any 
of the acts mentioned above in respect of any 
°" e , ° f Properties. The definition in the 
Malabar Tenancy Act itself seems to have 
been borrowed from the Madras Estates Land 

•J3 /i In that Act ‘he term ‘hold- 

ing is denned thus: 

■ 3 , parc f I or parcels of land 
a s1na£ d u-n S ‘ nfi e p - a j ta or en 8 a gement in 
holdPr g f : pr0Vlded that i( ‘he land- 

fion S ° agre u e ln writin S a ny por- 

frpafai a holding a s above defined shall be 
as 3 separate holding." 

oii 4 Tbus , t . lie I u ? e of the words ‘under a sin¬ 
gle transaction in the definition of ‘holding 
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In this case the leasehold right was created by 
a single transaction evidenced by Ext. III. it 
was on the basis of Ext. Ill that the suit was 
brought. It cannot be contended that Ext. Ill 
embodies more than one transaction. There is 
therefore no substance in this contention. 

(7) The more important question for consi¬ 
deration is whether the transaction evidenced 
b.v Ext. Ill is a kanapattom or not. Before 
going into the incidents of a kanapattom men¬ 
tioned in the explanation in section 2 of the 
Act it is useful to compare the definition of a 
holding as given in Act XXI of 1124 and Ordi- 
nance II of 1125 which preceded Act VIII of 
19o0 with the definition in the latter Act. In 
A ?‘ !12 ' 1 'holding' was defined thusy 

in this Act unless there is anything repug¬ 
nant in the subject or context — ‘holding’ 
means immovable property held under a 
single transaction by which a right or inter¬ 
est therein is created and possession is trans¬ 
ferred by one person in favour of another 
and includes, property held on ‘pattom’, ‘otti’ 
panayam with possession, and kanom not 
governed by the provisions of the Travan- 
core Jenmi and Kudiyan Act (V of 1071) but 
r d ^ s .. not include ‘Varom’ or Pathivaram”. 

♦ L°. dlna " Ce 11 of 1125 ‘ the following defini- 
tion was given: 

"In this Ordinance unless there is anything 

W" an t ,n ‘he subject or context —'hold? 

!, n g . i” ean . s , an y immovable property held 

hold rf«.ht ,ng 6 ,^ ansactl0n hy which a lease¬ 
hold right in the property is created and 

one ner°^n 0f - th f e property is transferred by 

HI ™ 
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which Ordinance II of 1125 applied. As stated 
above, kanapattom was not included in the de¬ 
finition of ‘holding’ in that Ordinance. It was 
therefore not necessary to consider in that case 
whether the document which was the basis of 
the suit was a kanapattom or not. It is true 
that when the appeal was decided Act VIII of 
1950 had come into force. But when applica¬ 
tion for delivery of property was made in that 
case and when objection was filed by the judg¬ 
ment-debtor it was Ordinance II of 1125 that 
was in force and therefore that case had to be 
decided on the basis of the provisions of that 
Ordinance. The only question that was con¬ 
sidered in that case was whether the document 
which was the basis of the suit evidenced a lease 
or a mortgage, and it was held that it was a 
mortgage. The question whether it would 
amount to a kanapattom was not considered 
by this Court. 

(9) The decision of this Court in ‘SANKU 
VAVA v. AMMUKUTTY NAMBISHTATHIRI', 
6 Dorn. L. R. (T. C.) 512, which was cit¬ 
ed at the Bar is also of no help in deciding 
whether the transaction in the present case is 
a kanapattom or not. In that case also, on a 
construction of the provisions of the document 
which was the basis of the suit, this court held 
that it created a usufructuary mortgage. The 
question whether it would amount to a kana¬ 
pattom or not was not considered in that case. 

(10) We have therefore to consider in this 
case whether the transaction evidenced by Ext, 
III amounts to a kanapattom or not. An argu¬ 
ment was advanced on behalf of the respondents 
that the word, ‘kanapattom’ used in section 2 of 
the Act has the same meaning as kanapattom 
used in the Jenmi and Kiidiyan Act (V of 1071). 
Before dealing with that question, it is neces¬ 
sary to consider the incidents of kanapatton) 
tenure as it is generally understood. 

(11) The leading case of the Madras High 
Court in which the incidents of kanapattom 
tenure were considered is ‘SILAPANI v. ASH- 
TAMURTHI NAMBUDRI’, 3 Mad. 382 F. B. 
which was a decision by a Full Bench of 5 
Judges. In that case, Innes J. described the 
characteristics of a kanom tenure in the follow¬ 
ing words: 

••In some cases it nTay be a mere lease, a sum 
being advanced as security for the rent or for 
proper cultivation, to be repaid on the expiry 
of the term. In other cases, and most fre¬ 
quently, it is created as a lease by way of 
mortgage to secure a loan advanced to the 
jenmi (Proprietor). Rent is payable in the case 
of every kanom. but all kanoms partake also 
to a certain extent of the incidents of a usu¬ 
fructuary mortgage. The mortgagee in all such 
holdings is assumed to be able to derive from 
the lands placed in his possession enou 8 
to pay the interest, at least of the money 
advanced. The discharge of the 
not immediately contemplated. The hoidei 
of the kanom. therefore, pays himself the 
interest and aiso pays the Government tax 
either directly or through the landlord. Tho 
overplus or a certain fixed amount in gram 
or money is paid to the landlord. If. when 
viewed scientifically, it cannot be wholly re¬ 
garded as a mortgage, it certainly cannot be 
wholly regarded as lease. as undoubtedly the 
land enures as security if not for the princi 
pal at least for the interest of the loan ad- 

vanced”. 


(12) Other decisions of the Madras High 
Court in which the incidents of kanom tenure 
are discussed are ‘RAMUNNI v. BRAHMADA- 
TTAN\ 15 Mad. 366; ‘KANNAKURUP v. VAR- 
MA RAJA', AIR 1921 Mad. 243; ‘GOPALAN 
NAIR v. KUNHAN MENON’, 30 Mad. 300; 
‘UNNIRIKUTTY v. NARAYANA CHETTIYAR’ 
AIR 1929 Mad. 777; ‘VALIAKALYANI v. KRI¬ 
SHNAN NAMBIAR’. AIR 1932 Mad. 305 and 
‘PARVATHI v. MAKKAM AMMA, AIR 1951 
Mad. 187 (F.B.). The observations of Krishnan 
Pandalai J. in ‘UNNIRAKUTTY v. NARAYA¬ 
NAN CHETTIYAR*, are worth reproducing. 
The learned Judge says; 

“If the contract was really and substantially 
not for lending money but for a tenure in land 
the fact that one of the incidents of the tenure 
is that the kanom tenant advances money 
to the jenmi and that there are stipulations 
for the return of the sum or such portion of 
it as is left after settling of arrears of rent at 
the termination of the tenure, is not in my 
opinion sufficient to make the contract one o! 
borrowing or lending . To those conver¬ 

sant with the system of property holding in 
Malabar, including in that expression tho 
whole of the Malayalam speaking country, it 
would certainly come as a startling surprise 
to learn that a' bargain for a kanom was one 
for money and not for land. 

“In the states of Travancore and Cochin, 
the State has intervened by legislation to 
confer on the holders of this tenure rights of 
permanent occupancy which were imperill¬ 
ed by the development of the notions of mort¬ 
gage and redemption and second mortgage 
introduced by modern courts interpreting 
western jurisprudence. It is a matter of pub¬ 
lic knowledge that similar legislation is in foot 
in this Presidency. Lawyers are familiar 
with the early controversies as to whether 
a kanom is a lease or mortgage. The deci¬ 
sions on this topic which will be found set 
forth in Moore’s Malabar Law were that the 
kanom is a lease or a combination of a lease: 
and mortgage. The modern doctrine, the re¬ 
sult partly of legal analysis and partly of con¬ 
siderations of convenience, is that it is an 
anomalous mortgage. But to give it a legal 
label which really means that the so-called 
mortgage is liable to incidents in it by custom 
or bv contract that do not fit in with any ot 
the recognised forms of mortgage only em¬ 
phasises that that description alone cannot be 
a guide in deciding whether the transaction 
is substantially one of borrowing and lend¬ 
ing money or one by which the kanom tenant 
bargains for a substantial interest in the 
Jenmi’s property for the purpose of occupa¬ 
tion, cultivation and improvement . Iver . g 
Reference may also be made to Standara gf 
Malabar and Aliyasandanam Law (1922 Ednj 
n 290 - 298 where the characteristics of kanom 
Fenure are dealt with. At page 291 the learned 

^Tenures*' resembling kanom are to be met: 
with elsewhere also, but the special feature 
in Malabar is that kanom tenure is the ord _ 
nary mode of enjoying land with the tem 
tori'al magnates so that it is regarded in much 
the same light as leases from year to yea 
elsewhere”. . .. 

(13) The definition of kanom t ‘"inci- 
Malabar Tenancy Act contains the mam in 
dents of the tenure. Section 3 U) oi 
defines kanom thus: 



1992 Sanku Krishna?? v. Hari Prarhu (FB) (Vithayaihil J.) Trayancore -Cochin 839 


“Kanom means the transfer for consideration 
in money or in kind or in both by a landlord 
of an interest in specific immovable property 
to another called the (kanomdar) for the 
latter’s enjoyment, the incidents of which 
transfer include (1) a right in the transferee 
to hold the said property liable for the consi¬ 
deration paid by him or due to him which 
consideration is called ‘‘kanartham*’; (2) the 
liability of the transferor to pay the trans¬ 
feree interest on the kanartham: (3) the pavment 
of TnichavaranV by the transferee; (4i the right 
of the transferee to enjoy the said 
property for 12 years or any other period: 
and (5) the liability of the transferee to pay 
a renewal fee to the transferor if the trans¬ 
feree is permitted to enjoy the said property 
for a further period after the termination of 
the original period'*. 

(14) The main features which distinguish a 
kanom from an ordinary usufructuary mort¬ 
gage seem to be these; kanom is primarily a de¬ 
mise of land for enjoyment, although it is coupl¬ 
ed with an advance of money by the person who 
takes the demise. But the income from the 
property will generally have no proportion to 
the interest the kanom tenant has to realise for 
the amount advanced by him. Usually a low 
patt°m will be fixed as payable to the jenmi. 
The relationship .between the jenmi and the 
kanomdar is more of the nature of landlord 
and tenant than that of debtor and creditor. 
This feature of the transaction is recognised by 
the payment of customary dues to the jenmi 
by the tenant in the form of kalcha during 
onam and festivals in the jenmi’s family. The 
right of the tenant to be in possession of the 
property for a period of not less than 12 years 
|f. l n fssentim feature of the transaction, and 
m . tbe ^ em,se >? renewed at the expiry of 

W rt «-n e ^ enn 3 1 has t0 be paid a rene 'val 
transart,V,n h\ hUS ,K be Se< ^ lhat whiIe a kanom 

transaction has the incidents of a possessory 
mortgage the dominant feature of the transac- 

anJtJuf f 3 le ? se ‘ The question whether 
L-f ! m u r lransac tion is a kanom or a mort- 
will have to be decided on the basis of the 
main features of the transaction. The nomen- 
dature of the document will not be a decisive 

We shall examine Ext. Ill in the licht of thr 
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sions clearly show that the demise was one for 
enjoyment of the land and that it was not o 
mere arrangement for lending money. The re¬ 
lationship created between the parties to the 
transaction is not primarily that of debtor and 
creditor but that of a landlord and tenant. The 
pattom fixed has obviously no proportion to the 
actual income derivable from the property and 
the pattamicham payable to the jenmi is'a no¬ 
minal amount. The provision for payment oi 
cocoanut oil, cadjans and onakazcha are in a 
way reminiscent of what may be described as 
feudal relationship. 

(15) These facts go to show that the trans¬ 
action evidenced by Ext. Ill is not an ordinary 
usufructuary mortgage but a kanapattom as it 
is generally understood. It is certainly not an 
irredeemable kanom, but a kanom is not nece¬ 
ssarily irredeemable. Originally all kanoms 
were redeemable unless otherwise provided for 
in the kanom deed. It was by legislation that 
certain classes of kanoms were made irredeem¬ 
able. In Travancore, Kanapattoms executed 
m favour of Malaysia Brahmin Jenmies in res¬ 
pect of their jenmom properties were made 
irredeemable by the Royal Proclamation of 1042 
inis proclamation was implemented bv the 
Jenmi and Kudivan Act (Act V of ’l071) 
Therefore the mere fact that the tenure creat¬ 
ed by a kanom is irredeemable after the expirv 
of 2 years will not take it out cf the category! 
of kanom as the tenure was originally under- 1 
stood. 

(16) It was strenuously contended on behalf 
of the respondents that the word kanapattom 

shnmrf m J e - t, f° n 2 . < Ex P lana,ion > of the Act 

e T e,ed - m the same «nse ^ 

a A e c ^ 1S o US0d ,n the Jenmi Kudi- 
yan Act. Section 3 sub-section ( 4 ) of that Act 

describes kanapattom thus: 

‘ Kanapattom means a demise of jenmom land 
made or renewed by the jenmi by whatever 
name such demise is designated”. 

According to this definition kanapattom can re¬ 
late only to jenmom lands. Jenmom land is de¬ 
nned in section 3 sub-section (2) as 

"Jf a nd . °l h ® r j 'I 13 ! 1 .. Pandaravagai, sripanclara- 
\agai. kandukrishi or sirkar devaswom lands 
recognised as such in the Sirkar accounts 
which is either entirely exempt from Govern¬ 
ment tax or if assessed to public revenue 

pan S cv J r£ht°in raJa h bh | )g - m only ‘ and the <*cu- 
P a " c .^ nght ln .which is created for a monev 

lk ' an Tl and is a,so subject to 
0f m ‘ c . havaram and customary 

™ H* e P enodlc al renewal of the right 

on payment of renewal fee”. 

in Snm d ® fined in sub-section (2) as a "person 
in whom the proprietary ' right over jenmom 

£t'^ VeSted ”- A ccording to this definUion 

demS C3 , n relate ° n >y to jenmom lands 
dem sed on a tenure which is subject to perio- 

sensi thTfh 1 ' ♦ 0bv ! ousl y\ 51 cannot be in this 
sense that the term is used in Act VIII of 1950 

If the tenure is irredeemable there is no mean¬ 
ing m providing for stay of delivery of a hold- 
ing demised under such tenure. For the ap¬ 
plicability of the Act the holding must neees 
sardy be a redeemable one. It therefore follmwc 
hat kanpattom mentioned in the ExplanaUnn 
in section 2 of the Act must be kanapattom nr? 
coming within the purview of thrS no j 
Kudiyan Act That thn . .the Jenmi and 
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XXI of 1124. The words used bv the legisla¬ 
ture in that Act with reference to kanom includ¬ 
ed in the definition of a ‘holding’ are: “Kanom 
not governed by the provisions of the Travan- 
core Jenmi and Kudiyan Act (V of 1071).” The 
provisions of the Jenmi and Kudiyan Act them¬ 
selves show that there could be kanapattom not 
coming within the purview of that Act. Al¬ 
though the Royal Proclamation of 1042 related 
only to kanapattom in respect of jenmom land, 
as interpreted by the courts, and although the 
Jenmi and Kudiyan Act purported to imple¬ 
ment this Proclamation as is clear from the 
preamble to the Act. Section 5 of the Act con¬ 
tains a provision relating to non-jenmom lands. 

The provision is to the following effect: 

“In the absence of an express contract, noth¬ 
ing in this section shall be taken to confer the 
right of permanent occupancy on the kudiyan 
of a non-Malayala Brahmin Jenmi unless he 
or his predecessors-in-interest or both have 
uninterruptedly held the holding for a period 
of not less than 25 years”. 

This shows that even according to the framers 
of the Jenmi and Kudiyan Act there could be 
Kanapattoms in respect of non-jenmom land 
belonging to non-Malayali Brahmin jenmies. 

It has however to be noted that the use of the 
word ‘Kudiyan’ in section 5 of the Act is incon¬ 
sistent with the definition given for that word 
in section 3. Apart from that, section 5 clear¬ 
ly indicates that there could be kanapattom not 
coming within the purview of the Jenmi and 
Kudiyan Act. 

(17) Learned Counsel for the respondents 
referred to the observations of Viraraghava 
Iyengar J. in ‘PYLI PALI v. NEELKANTAN- 
SANKARAN’, 5 Trav. L.J. 464 at p. 471, where 

the learned Judge say.s: . . 

“Kanapattom tenure is ancient tenure 
and it has all along been underwood 
as applicable to - apart from the 
operation of the do ct r me of estoppel-and 
to operate upon. Jenmom lands. A character 
of irredeemability and renewab^fy ha S been 
attached to it by the legislature first under 
theTrodamation and then by Regulation V 

At°page 7 472. the learned Judge observes thus: 

“The incidents of the kanom tenure being then 

fromTuesUonshof ‘iSpejTff? may arise^ 
nnv warrant for holding that the same tenure 
Sid be created by the act of the partewith 
respect to other classes of land. It may oe 
ihnt narties mav bv the use of apt expres¬ 
sions stipulate for the permanent occupancy 
rieht over land other than jenmom land, but 
then such transactions could not, in my view, 
be called kanapattom documents carrying 
with them all the incidents attached by the 

law to them. .. that was considered 

p? s?SSS 

asssEfte&e 

"S' “f e „„r c’ensidefed in that case. Neither 
did it arise for consideration. 


(18) After the Royal Proclamation of 1042 
the question came up for consideration in many 
cases whether the Proclamation would apply to 
new-Malayala Brahmin Jenmies, and the Tra- 
vancore High Court held that it would not 
apply to such jenmies, and consequently it was 
held that kanapattom executed in respect of 
lands not belonging to Malayala Brahmin Jen¬ 
mies did not create an irredeemable tenure un¬ 
less the terms of the document conferred on the 
tenant a permanent right of occupancy. After 
the Royal Proclamation and the Jenmi and 
Kudiyan Act the term kanapattom was often 
used in a restricted sense, viz. an irredeemable 
kanom. It is in that sense that the term is 
used by Viraraghava Iyengar J. in ‘PYLI PALI 
v. NEELKANTAN SANKARAN’. 5 Trav L. J. 
464. The observations of Kunhiraman Nair J. 
in ‘VICAR APOSTOLIC OF MALABAR v. 
NARAYANAN REVI NAMBOOTHIRIPAD’, 4 
Trav L. R. 44 F. B., extracted by Viraraghava 
Iyengar J. in 5 Trav L. J. 464 show that the 
term kanapattom would include redeemable 
kanom also. The learned Judge says thus: 

"The state of things in the period prior to the 
issuing of the Royal Proclamation seems to 
have been this: The jenmi was in theory the 
absolute owner of the lands and had the right 
to dispense with his kanom tenant at the end 
of 12 years. In practice however the bulk of 
the jenmies continued their tenants by 
means of the system of renewals though a 
few jenmies used to assert their full rights 
and did in some instance successfully exert 
the right of eviction. This uncontrolled 
power of eviction at the end of 12 years was 
felt a hardship and the legislature consequently 
stepped in to give the tenants of certain clas¬ 
ses a statutory right of compelling the Jen¬ 
mies to renew the leases on certain terms... 

.It will thus be seen that the Royal 

Proclamation of 1042 and the Jenmi and 
Kudiyan Act conferred permanent right of 
occupancy on certain classes of kanapattom 
tenants. That does not mean that there could 
not be other classes of kanapattom tenants 
who did not come within the purview of the 
Proclamation and the Act and could not 
therefore get the benefit of the permanent 
right of occupancy." 

Rama Menon C. J. who was one of the Judges 
who took part in the decision in 5 Trav L. J. 
464 observed thus in ‘OUSEPH v. KRISHNAN 
NARAYANAN’. 7 Trav L. J. 397: 

"It is nermissible to create by contract irrede¬ 
emable tenures even in respect f of lands 
which are not ‘statutory jenmom . Whether 
such tenures can be approximately called 
kanapattom. I need not pause now to consi- 

<1« It was also argued for the respondent 
that kanaoattom mentioned m secUon 2 of Act 
VIII of 1950 is kanapattom referred to in sec 
tion 42 of the Jenmi and Kudiyan Act. Section 
42 of the Act provides thus: 

“Notwithstanding anything contained in the 
fnreeoing, the provisions of this Regulation 
shall not apnlv to any kanaDattoms executed 
Se the 25th day of Karkadagom 1042 
which expressly provide for redemption. 

This argument is in one sense against the co 

£ SSd’SfMl yT Acf°m Cher rvords, 
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section 42 shows that a kanapattom need not 
necessarily be an irredeemable tenure. The fact 
is that the Jenmi and Kudiyan Act purported 
to bring within its purview only certain classes 
of kanapattom. That does not mean that there* 
could be no other kanapattoms. The word 
kanapattom was defined in the Jenmi and 
Kudiyan Act for a particular purpose and it 
will be unsafe to adopt that definition for all 
purposes. The word kanom is defined in the 
Jenmi and Kudiyan Act as 
“the arthom or consideration (in money or in 
kind) paid for the kanapattom and shall also 
include the value of improvements made by 
kudiyans and treated as Arthom or consi¬ 
deration.” 


If this meaning is given to the word ‘kanom’ 
as used in Act XXI of 1124 it will lead to ab¬ 
surd results. In the same way it will not be 
proper to give the word kanapattom as used 
in Act VIII of 1950 the same meaning in which 
it is used in the Jenmi and Kudiyan Act. We 
do not think that the legislature intended to 
include in the Explanation in section 2 of the 
Act only kanapattom referred to in section 42 
of the Jenmi and Kudiyan Act. We hold that 
the word ‘kanapattom* is used in Act VIII of 
,1950 in the ordinary sense in which the term is 
used viz., a transaction having the features of 
a kanom tenure. 

(20) We saw what the incidents of a kana¬ 
pattom are. We have no doubt that the tran¬ 
saction evidenced by Ext. Ill contains those 
incidents. The result is that the decree schedule 
property in this ease is a ‘holding' as defined 
in section 2 of Act VIII of 1950. The decree 
being one for recovery of possession of a hold¬ 
ing coming within the purview of Section 4 of 
the Act delivery of possession of the holding 
to be stayed as provided in that section 
I he decree-holders have no case that the defen¬ 
dants have either committed waste on the pro- 
perty or have failed to pay the rent of the 
holding that accrued due after the commence- 

°J , the .. Act : Th f defendants are therefore 
ent tied to the benefit of the Acf. The orders 
of the courts below are set aside and Second 

r PJ M 3 a N °' ^ 7 M 0f n 1950 is a,,owed costs. 

c - M. Appeal No. 298 of 1951. 

<21) The decree-holder is the appellant in this 
Miscellaneous Appeal. The appeal j s from an 
ordei of remand. The decree is for redemption 
of pioperty on the basis of a document which 
according to the decree-holder is a mortgage 

kanaDaftom^In 8 ^^ T* i ud gment-debtor. is a 
kanapattom. In execution of the decree the 

decree-holder obtained possession of th» pro¬ 
perty on 29-3-1950. Act VIII of 1950 relat'ingTo 
stay of delivery of holdings in execution of 
decrees was published on 5-4-1950. Under sub¬ 
section (3) of section 1 of the Act it shall lie 

?9 e 50 m On tO th h e aV h e 3"”**# f< i rce on 25th March 
1950. On the basis of this Act, the iudement- 

debtor app ,ed for redelivery of the property 

The execution court dismissed that application 

on the ground that the property is not a hold 

mg as defined in section 2 of the A?t The 

reason given was that the property was not 

held under a single transaction^ The property 

.. ? originally outstanding on kanom with Tha- 

thrickal family from whom the predecessor of 

he defendants first took a sub-mortgall and 

}J en T asSlgnment *? f the kanom. Subsequent- 

iL th executed the suit document in 

thiT Xnm i he t , flrst defendant and another. On 
this ground, the execution court held that the 


defendants were not holding the property under 
a single transaction and that therefore it was 
not a holding. 

In appeal this finding was reversed. It was 
contended on behalf of the decree-holder that 
the document on the basis of which the suit 
was filed created a usufructuary mortgage and 
that therefore the pioperty could not be held 
to be a ‘holding* as defined in Section 2 of the 
Act. This contention was repelled by the court 
below which held that the transaction evidenc¬ 
ed by the suit document is a kanapattom and 
not a mortgage. That court therefore held that 
the judgment-debtor was entitled to the benefit 
of Act VIII of 1950 and to get redelivery of the 
property which was wrongly delivered from him. 
Since the decree-holder had averred in his ob¬ 
jection that he had efiected improvements in 
the property after he got delivery of it. the 
lower appellate court remitted the petition for 
redelivery to the execution Court with direc¬ 
tion for redelivering the property to the judg¬ 
ment-debtor after ascertaining the value of 
improvements, if any. due to the decree-holder. 
The appeal is filed from this order. 


(22) With regard to the contention that the 
property was not held under a single transac¬ 
tion we do not think that there is any force in 
it. The suit was filed on the basis of a docu¬ 
ment dated 2-11-1097 executed by the decree- 
holder’s family in favour of the 1st defendant 
and another. If that document evidences a 
kanapattom there is no reason whv it should 
not come within the purview of the Act. In 
our Judgment, S. A. 779 of 1950 we have ex¬ 
plained the meaning of the term ‘single tran¬ 
saction’ as used in the definition of a holding 
and it is not necessary to discuss the point 
again. The learned District Judge has rightly 
reversed the finding of the execution court on 
this point. 


„'Zy ieai Question lor decision in this 

C. M. Appeal, and the one that was pressed 
by learned counsel for the appellant, is whether 
the transaction which is the basis of the suit 
m this case is a mortgage or a kanapattom. In 
our judgment in S. A. 779 of 1950 wc have ex- 
plained the features of a kanapattom mention¬ 
ed 1 a l he Explanation in section 2 of Act VIII 
of 1950 and it is not necessary to discuss the 
question again A perusal of the document 
which is the basis of the suit makes it clear 

kanapattom as found by the 
learned District Judge. The document is des¬ 
cribed as a kanapattom. It was a renewal of 
a prior kanom. An amount of Fs. 1462} is 
paid as kanarthom. A pattern of 84 and odd 
ianams is fixed for the property. The tenant 
undertaken to pay michnvaram of 23 and 
odd fanams and also customary dues in the 
form of coeoanut oil, cadjan leaves and ona- 
kazcha. On occasions of special feasts double 
the amount of the usual onakazcha and cocoa- 
nut oil, have to be paid to the jenmi. The te¬ 
nant is directed to plant trees and effect other 
improvements and to enjoy the property for 
12 years. Adukkuvathu was also paid bv the 

th ? time of the exec ution of the docu¬ 
ment. The document has all the normal inci- 

den * °* 3 kan . om demise. In ^ct the terms 
tf document are exactly similar to those 
°* the document which was the basis of the 
toS. A. 779 of 1950. We therefore LEeT 
with the learned District Judge in his E 
that the property in this case is a holding com- 
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ing within the purview of Act VIII of 1950. 
The C. M. A. is accordingly dismissed with 
costs. 

•S. A. No. 936 of 1951.’ 

(24) The 3rd defendant is the appellant. The 
decree is for redemption of property on 
the basis of a document which accord¬ 
ing to the decree-holder is a mortgage. The 
judgment-debtor contends that it is a kanapat- 
tom. When the decree-holder applied for deli¬ 
very of possession of the property the 
3rd defendant objected on the ground 
that the decree would come within the 
purview of Act VIII of 1950. The decree-holder 
replied that the Act would not apply to the 
case and also contended that the judgment- 
debtor had defaulted payment of rent that 
accrued due after the commencement of the 
Act. The execution court held that the docu¬ 
ment which was the basis of the suit was not a 
mortgage but a kanapattom coming within 
the definition of a holding in section 2 of the 
Act. But since the defendants had, according 
to that court, defaulted payment of the rent 
that accrued due after the commencement of 
the Act it was held that they were not entitled 
to the benefit of the Act. The 3rd defendant 
appealed from that order and the decree-holder 
filed an objection memorandum relating to the 
finding that the suit document is a kanapattom 
and not a mortgage. On the question, whether 
the judgment-debtors had defaulted payment of 
rent no definite finding was recorded by the 
learned District Judge. The learned Judge did 
not think it necessary to go into that question as 
he was of opinion that the suit document is a 
mortgage and not a kanapattom. He there¬ 
fore reversed the finding of the execution court 
on that point and dismissed the appeal. 

(25) The two questions that arise for consi¬ 
deration in this Second Appeal are whether the 
suit document in this case is a mortgage or a 
kanapattom and. if it is a kanapattom ( *°roing 
within the purview of Act VIII of 1950 whether 
the judgment-debtors have forfeited the bene¬ 
fit under the Act by reason of failure to pay 
the rent of the holding which accrued due after 
the commencement of the Act. The appellant 
has produced in this Court the copy of the do¬ 
cument which is the basis of the suit. The do ; 

. ument is described as a ‘‘pattappiayadharam 
The terms of the document are similar to those 
of the document which is the basis of the suit 
in S A 779 of 1950. The document has got 
all the incidents of an ordinary kanapattom. 
For the reasons mentioned in our Judgment in 
S A 779 of 1950 we hold that the decree in 
this case' is one for recovery of possessioni of a 
holding as defined in section 2 of Act \ HI of 
1950 and that therefore it comes within the 
purview of the Act. The finding of the learned 
District Judge on this point is reversed and that 
of the execution Court is restored. 

(26) The other point for c on s id er ation is 
whether the judgment-debtors hav e /°5*f***[ 
the benefit under the Act by reason of failure 
to pay the rent of the holding that accrued due 
after 'the commencement of the Act. As stated 
above, the lower appellate Court hias mat re- 
rorded a finding on this point. The Act came 
into force on 25*3-1950. It is seen that the Judg¬ 
ment-debtor deposited 120 and odd fana™ on 
16-1-1951. That will be one years rent as per 
the terms of the decree. The decree wm pass¬ 
ed on 28-9-1950. Till the date of the decree, 
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rent will have to be paid according to the 
terms of the lease, and after the decree accord- 
ing to the terms of the decree, as held by this 
Court in ‘NARAYANA PILLAI v. SAN KARAN 
NAMBOORIPAD’, 1951 K er. L. T. 56^ The 
lease deed provides for payment of pattamicham 
in Makaram and Onakazcha in Chingom. It is not 
clear whether under the terms of the lease 
deed any rent accrued due after the commence¬ 
ment of the Act and before the decree was 
passed, or whether under the terms of the de¬ 
cree any rent accrued due before 16 - 1 - 1951 . 
Under the decree, the judgment-debtors are 
liable to pay mesne profits at the rate of 188 
and odd rupees a year from the date of depo¬ 
sit of the kanom amount and value of improve¬ 
ments by the decree-holder. It is represented 
that the judgment-debtors deposited Rs. 120 on 
29-1-1951 towards mesne profits. In the exe¬ 
cution application, the decree-holder claimed 
mesne profits from 21-10-1123, on which date 
he claims to have set off the kanom amount ana 
value of improvements against the arrears of 
rent due to him. He did not deposit in Court 
the kanom amount and value of improvements. 
The question whether he is entitled to mesne 
profits or only to rent is also a matter to be de¬ 
cided by the execution Court. 

(27) In deciding this question it is necessary, 
at the outset, to consider the effect of the pro¬ 
viso to section 4 of the Act. Two points were 
urged by learned counsel for the appellant with 
regard to the interpretation of the proviso. 
The first is that the proviso contains only an 
enabling, and not a mandatory provision. The 
second is that the question of failure to pay 
rent will have to be determined with reference 
to the time when the order for delivery is pass¬ 
ed and not the date when the rent accrued due. 
Section 4 reads thus: 

"Notwithstanding any law to the contrary 
proceedings in execution of a decree in a suit 
for the recovery of possession of a holding 
shall, so far as they relate to the delivery of 
possession of the holding, be stayed for a 
period of one vear from the date of the com¬ 
mencement of this Act. provided that nothing 
contained in this section shall preclude the 
court , 

(a) from ordering the delivery of possession 
of the holding to the decree-holder if the court 
is satisfied either that the lessee has committ¬ 
ed intentional and wilful acts of waste or 
that he has failed to pay the rent of the hold¬ 
ing which has accrued due after the com¬ 
mencement of this Act: or (b) from grant¬ 
ing any other appropriate relief to which 
the decree-holder may be entitled . 

The distinction between the wording 
section and that of the proviso is note-worthy 
While the words used in the section are pro¬ 
ceedings . shall . be stayed" those used 

in the proviso are 

‘‘Nothing contained in tins section shall pre¬ 
clude the court from ordering the delivery of 
possession of the holding". 

In effect the proviso only says that it shall be 
lawful for the Court to order delivery of Posses¬ 
sion of the holding. It is therefore ;argued that 
even in a case in which the court is satisfied 
that the lessee has committed wilful waste or 
has failed to pay rent the court is nott bound to 
order delivery of possession of the hold'ng- 
Though the wording of the proviso w such th^ 
‘orima facie’ it may appear to be only an en 
abling provision the context shows thal the 
power conferred on the Court is not one which 
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the Court can arbitrarily refuse to exercise 
even if the conditions laid down in the proviso 
are satisfied. At the same time we are of opi¬ 
nion that according to the wording of the pro¬ 
viso the court has got a discretion - of course a 
judicial discretion - in the matter of deciding 
whether in a particular case delivery of posses¬ 
sion of property should be ordered or not. In 
other words, the court can go into the question 
whether it will be reasonable to order delivery 
of possession of the holding even if the condi¬ 
tion laid down in the proviso is satisfied. 

(28) Reference may be made in this connec¬ 
tion to Maxwell on The Interpretation of 
Statutes (9th Edition, pages 252 - 256). The 
learned author says thus: 


“According to Lord Cairns such words as “it 
shall be lawful” are always simply permissive 
or enabling. They confer a power and do 
not, of themselves, do more. But there may be 
something in the nature of the thing em¬ 
powered to be done, something in the object 
for which it is to be done, something in the 
conditions under which it is to be done, some¬ 
thing in the title of the persons for whose 
benefit the power is to be exercised, which 
may couple the power with a duty, and make 
it the duty of the person in whom the power 
is reposed to exercise it when called to do so 

.Lord Penzance said that 

the words “it shall be lawful” are distinctly 
words of permission only, and the true ques¬ 
tion is, not whether they mean something 
different, but whether, having regard to all 
the circumstances - to the person enabled, 
to the general object of the statute, and to the 
persons for whose benefit the power may 
have been intended to be conferred - they do 
or do not create a duty in the person on 

whom it is conferred to exercise it . The 

effect of the cases in which the exercise of 
the power conferred was held to be obliga¬ 
tory was that, though the statutes concerned 
had in terms only conferred a power, the cir¬ 
cumstances were such as to create a duty and 
to show that the exercise of any discretion by 
the person empowered could not have been 

intended.”...The question whether a 

Judge or public officer to whom a power is 
given by such words is bound to use it upon 
any particular occasion, or in any particular 
manner, must be solved ‘aliunde’, and in gene¬ 
ral it is to be solved from the context, from 
the particular provisions, or from the general 
scope and objects of the enactment conferr¬ 
ing the power.Lord Blackburn’s opinion 

was that the enabling words gave a power 
which ‘prima facie’ might be exercised or not. 
but if the object for which the power is con¬ 
ferred is for the purpose of enforcing a right 
whether public or private, there may be a 
duty cast upon the donee of the power to 
exercise it for the benefit of those who have 

r ‘l ht - , when L re Q l ‘ired on their behalf. 
Where there is such a duty, it is not inaccurate 
to say that the words conferring th& power 
are equivalent to saying that the donee must 
exercise It.” 


At pages 255 and 256, the learned author savs: 
It is important here to notice the distinction 
between a discretion to exercise a power 
and a discretion to determine only whether 

the occasion for it has arisen.An arbitrary 

or capricious exercise of a discretion would 
be no exercise at all.” 


(29j In the light of these principles, it is 
clear that if the conditions laid down in the 
proviso are satisfied in a particular case the 
court is bound to exercise its judicial discre¬ 
tion and decide whether it would be reasonable 
to order delivery of possession of the holding. 
The wording of the proviso and the use of the 
word “satisfied” go to show that some amount 
of judicial discretion is given to the Court in 
the matter of ordering delivery of possession of 
a holding. There may be cases in which the 
lessee was prevented by justifiable cause from 
paying rent on the due date, or there may be 
bona fide dispute between the parties relating 
to the amount of rent to be deposited. In such 
cases, the Court may exercise its discretion in 
a judicial manner and refuse delivery of pos¬ 
session of the holding. 

(30) With regard to the second point, namely 
the date with reference to which the question 
of failure to pay rent should be determined, the 
wording of the proviso is rather ambiguous. The 
words used are: 


“if the court is satisfied. that he (the 

lessee) has failed to pay the rent of the hold¬ 
ing which has accrued due after the com¬ 
mencement of the Act.” 

It is not clear whether the failure to pay should 
be on due date or when the application for 
delivery of the holding is made or when the 
court passes the order for delivery. It was 
argued for the appellant that, according to the 
language of the proviso, the court will get juris¬ 
diction to order delivery of possession of the 
holding only if the lessee fails to pay the rent 
that has accrued due after the commencement 
of the Act before the order for delivery is 
niade. It was also argued that, in any case, 
if the payment has been made before the date 
of the application for delivery of the holding 
the Court will have no jurisdiction to order 
delivery. Lastly, it was argued that failure to 
pay the rent on the due date does not entail 
forfeiture of the benefit under the Act and, 
that in any case, the Court must be satisfied 
that the lessee has, without any lawful excuse, 
failed to pay the rent even after he was given 
a reasonable opportunity to pay the same. 

Reliance was placed by learned counsel for 
the appellant on the decision in ‘BIRD v. HIL- 
DAGE\ (1948) K B 91. That was a case un¬ 
der the Rent and Mortgage Interest Restric¬ 
tions (Amendment) Act, 1933. Schedule I to 
that Act provided thus: 

“A Court shall for the purposes of sect*"'ll 3 

of this Act have power to make.an order 

..f or : .possession of any dwelling 

house within the Rent Restriction Act. 

without proof of suitable alternative accom¬ 
modation (where the court considers it reason¬ 
able so to do) if (a) any rent lawfully due 
from the tenant has not been paid or 

any other obligation of the tenancy.has 

been broken or not performed.” 

The tenant failed to pay the rent due on March 
25, 1946 and the landlord filed a plaint on May 
21, 1946 claiming possession of the dwellin'* 
house on the ground of (a) non-payment of rent 
and (b) alleged breaches of covenant The 
County Court Judge decided the case against 
the iandtord °n both grounds. It was found 
that the rent was not paid on the due date 

conduct JU f d ?h held »- hat - in view of the Previous 
conduct of the parties m relation to the pay¬ 
ment and the acceptance ol rent after the due 
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date he had no jurisdiction under section 3 of 
the Act and the 1st schedule to make an order 
for possession. 

The landlord appealed from that decision. 
Their Lordships held that the reason given by 
the Judge did not justify the conclusion which 
he had reached. Their Lordships then went 
into the question whether by the terms of the 
Statute the court had jurisdiction to make an 
order for possession. It was found that the 
rent due on March 25 had been tendered be¬ 
fore action was brought by the landlord and 
that the tenant subsequently paid the rent into 
the court. The tenant contended that no rent 
lawfully due from him remained unpaid. In 
dealing with the question, their Lordships ob¬ 
served thus: 

“The first question that arises is the date on 
which we have to determine whether the 
rent had been paid or not. Counsel for the 
landlord argued that that date was the date 
fixed by the contract for the payment there¬ 
of. He pointed out that, under the second 
branch of paragraph (a) of the schedule, in 
determining whether an obligation had been 
broken, the court had merely to look at the 
terms of the obligation and see whether it 
had in fact been broken. The fact that the 
breach had been made good would not de¬ 
prive the court of jurisdiction though, it 
would, of course, be relevant in determining 
whether it was reasonable to make an order 
for possession. So. said counsel, in the case 
of rent, events subsequent to the due date 
fixed by the terms of the tenancy for the 
payment of rent are relevant only on the 
question of reasonableness. We are unable to 
accede to this argument. It requires, as it 
seems to us, the word ‘punctually’ to be read 
into the language of the paragraph before the 
word ‘paid’. Alternatively, had the argu¬ 
ment been well-founded, the paragraph 
would, we think, have read somewhat as 
follows: “Any obligation of the tenancy 

(whether as regards rent or otherwise and 
whether under the contract of tenancy or un¬ 
der the principal Acts) so far as the obliga¬ 
tion is consistent with the provisions of the 
principal Acts has been broken or not per¬ 
formed.” 

“Section 3 and schedule I lay down the cir¬ 
cumstances in which the court may make an 
order or give a judgment for recovery of pos¬ 
session and we think that in reaching a con- 
elusion whether any rent is lawfully due and 
has not been paid, the court must look at the 
date of institution of the proceedings by 
which the landlord is seeking to recover pos- 
session The rights of the parties crystallized 
at that date, and nothing happening there¬ 
after could in our opinion, deprive the court 

of jurisdiction to. make an order for recovery 

of possession, if the court thought it reason¬ 
able to do so.Before the Court can have 

jurisdiction the landlord mu . s \ 
things viz., (1) that some rent was lawfully 
due from the tenant at the date of th.inst 
tution of the proceedings and (2) that tnat 
rent was unpaid. 

The question, therefore arises inthe pre¬ 
sent case was any rent lawfully due fiom 
the tenant on May 21, 1946 to tt» e landto^^ 
In our view, rent is not lawfully due unless 
it can be recovered by process at law. a 
landlord may recover rent lawfully due in 


two ways, that is, either by distress or by 
Judgment in an action. In this case, it is ad- 
rmttcd that a valid tender of the rent due on 
March 2d, 1946, amounting to 15£. 5s. was 
made on May 16, 1946. As a result of that 
tender the landlord could not thereafter dis¬ 
train for his rent: ‘JOHNSON v. UPHAM’ 
(1859) 2 EL & EL 250, and see Hill & Red¬ 
man. Law of Landlord and Tenant (10th Edn. 
Page 323). Equally, in view of that tender 
and the payment into court which the tenant 
was entitled to make and did make as a re¬ 
sult of that tender, the landlord could not 
obtain judgment for his rent and in fact did 
not do so: See ‘JOHNSON v. CLAY’, (1817) 
7 Taunt 486 and ‘JAMES v. VANE’, (1860) 29 
L J (Q B) 169—per Cockburn C. J. The 
result is, in our view, that, where tender of 
rent is made, even after the due date, where 
time is not made the essence of the contract, 
such a tender prevents rent from being law¬ 
fully due from the tenant to the landlord 
within the meaning of the schedule.” 

(31) It will be seen that this decision is based 
mainly on the construction of the words “rent 
lawfully due”. Their Lordships held that so 
long as the landlord could not recover rent 
from the tenant either by distress or by judg¬ 
ment in an action, it could not be said that 
rent was lawfully due from the tenant. On 
this ground, their Lordships held that the Court 
had no jurisdiction under Schedule I of the Act 
to order delivery of the dwelling house. We do 
not think that this reasoning will apply to a 
case coming under section 4 of Act VIII of 
1950. It cannot be said that if the lessee was 
bound to pay rent on a particular date such 
rent was not lawfully due from him, especially 
when a decree for rent has been passed against 
him. Moreover, the expression “rent lawfully 
due” does not find a place in the proviso to sec¬ 
tion 4 of Act VIII of 1950. We therefore do 
not think that the decision in BIRD v. HILL- 
DAGE’, (1948) K B 91 is an authority for the- 
position that in a case in which rent that has 
accrued due after the commencement of Act 
VIII of 1950 has not been paid on the due date 
but was tendered or paid before the court orders 
delivery of possession of the property the 
Court has no jurisdiction to order delivery of 
possession of the property. We do not also 
think that on the basis of that decision we can 
hold that in a case in which the lessee tenders 
or pays the rent before the decree-holder ap¬ 
plies for delivery of possession of the property 
but after the due date of payment the court 
has no jurisdiction to order delivery of the 
property. We are of opinion that even jn cases 
in which the lessee has tendered or paid rent 
before the decree-holder applies for delivery of 
possession of the property, but after the due 
date of payment, the Court has jurisdiction to 
order delivery of possession of the property if 
it is reasonable to do so. 

(32) With regard to the argument that failure 
to pay rent on the due date does not by itself 
entail forfeiture of the benefit under the Act 
and that the proviso gives a discretion to the 
Court for deciding whether in a particular case 
delivery of possession should be ordered even 
if rent was not paid on the due date, we think 
that this position is supported bv the wording 
of the proviso and that it should be accepted. 
We also think that the words ‘has failed to pay 
the rent’ do not necessarily import failure to 
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I pay on the due date. If the idea of the legis¬ 
lature was that in all cases in which the lessee 
has defaulted to pay the rent on the due date 
he should forfeit the benefit under the Act we 
I would have found some expression in the pro- 
Iviso to indicate that intention. As observed 
by their Lordships in ‘BIRD v. HILLDAGE’, 
.(1948) K B 91, 

“it requires, as it seems to us. the word 
“punctually” to be read into the language of 
the paragraph before the word “paid”.” 

As we have already observed, the pi'oviso it¬ 
self is in the form of an enabling provision, and 
such a provision implies a judicial discretion 
in the Court to decide whether the facts of the 
case justify the exercise of the power conferred 
on it by the statute. This interpretation of the 
proviso is further strengthened by the use of 
the words “if the court is satisfied”. The omis¬ 
sion of words like “on the due date” or “pun¬ 
ctually” when referring to failure to pay rent 
also gives support to this view. The fact that 
the legislation itself is intended as a beneficial 
measure to afford temporary relief (for a period 
of one year) to tenants of holdings also justi¬ 
fies this liberal interpretation of the proviso. 
IReference may be made in this connection to 
the following observation of Mahajan J. in 
'RAM TARAN v. MRS. HILL’, AIR 1949 F C 

i «5v I 

“The words of a remedial statute must be con¬ 
strued, so far as they reasonably admit, so 
3s to secure that the relief contemplated by 
the statute shall not be denied to the persons 
intended to be relieved.” 

(33) Reference may also be made to the deci¬ 
sion of the Court of Appeal in 'DELLENTY v 
PELLOW\ (1951) 2 All E R 716. That also 
was a case under the Rent and Mortgage In¬ 
terest Restrictions (Amendment) Act 1933. The 
landlord claimed possession on the ground of 
non-payment of rent. On the date of the hearing 
the tenant paid the arrears into Court. There 
was evidence that the tenant had been frequent¬ 
ly in arrears and that on a number of occasions 
it had been necessary to issue sum¬ 
monses against him. Their Lordships held 
that once the landlord showed in proceedings 
under the Rent Acts that at the commencement 
of those proceedings rent was in arrear. the 
« jurisdiction to make an order for 
possession the only effect of the payment of 

ESVk t0 ? ourt bein ^ , that ‘P fima facie 1 , it would 
not then he reenable to make an order, Jen- 
kins L. J. observed thus: 

“L'r ld agree A hat ' p . rima facie - where pos- 
session is sought on the ground of non-pay¬ 
ment of rent in the ordinary ease and the 
tenant pays the rent into court or tenders 

^Jn n hi b i f ° re J , udgment ’ would not be 
[f S? ® t0 make an order for Possession 

It Th ♦ n ° TL 6 J", thG CaSG than that.” 

It is true that in Schedule I to the Rent and 

AcT ?933 the? 61 ' 651 .u ReStric , ti0ns (Amendment) 
Act, 1933 there are the words where the court 

considers it reasonable so to do” which do not 

a , p a “ in ‘ he P roviso to section 4 of Act 
VIII of 1950. But if the language of the nro- 
viso gives a discretion to the court in the mal 

Sdi 0 n ° rde - ng •A e 1 Hve ^ y of posses sion Jf a 
holding coming within the purview of the Act 

the absence of these words cannot make the 

d0Wn n . the above dec ision inap- 
plicable to the present case. y 

Hound «2f nfre/ore ^ even if it is 
xound that the tenant has not paid the rent 


that accrued due after the commencement of. 
the Act on the due date the Court has discre¬ 
tion to refuse to order delivery of possession 
of the holding. This discretion will certainly 
have to be exercised in a judicial manner. 
Ordinarily the court will not order delivery of 
possession of the holding if the tenant pays 
the rent before delivery is ordered. But in 
exceptional cases the court may order delivery! 
even if the rent is tendered or paid before 
delivery is ordered. The question for considera¬ 
tion in such cases will be whether there hasl 
been wilful and unjustifiable default on the 
part of the tenant in paying the rent. As a 
rule of practice it may be stated that only in 
cases in which a demand for rent has been 
made by the landlord or notice has been given 
to the tenant by the court to show cause why 
delivery of possession of the holding should not 
be ordered, & the tenant without’any lawful ex¬ 
cuse fails to pay the rent, that it can be held 
that the tenant has failed to pay the rent of 
the holding as contemplated by the proviso. 
We wish however to make it clear that this is 
only a rule of practice that may be adopted by 
the Courts & that the question is primarily one 
of discretion to be exercised by the courts in 
a judicial manner. 

(35) In this particular case, the execution 
court has not exercised its discretion in the 
matter and the lower appellate court has not 
decided the question. In the circumstances, we 
set aside the orders of the courts below and 
remand the case to the execution court for fresh 
disposal according to law, and in the light of 
the observations made above. There will be 
no order as to costs. 

A. S. No. 512 of 1951. 

(36) The 1st defendant is the appellant in 
this case. His petition for staying delivery of 
possession of the holding was rejected by the 
Court below on the ground that he has forfeited! 
the benefit under the Act on account of failure 
to pay the rent that accrued due after the com¬ 
mencement of the Act. The decree in this case 
was passed on 17-3-1951. The first defendant 
deposited Rs. 125/- on 9-5-1951. The Court 
below dismissed the petition of the 1st defen¬ 
dant on the ground that the payment of rent 

' vas afte . r Th * question whether 

he has forfeited the benefit under the Act by 
reason of default to pay the rent on the due 
date will have to be reconsidered by the court 

in the - i ght of the observations made 
b> us in our judgment in S. A. No. 936 of 1951. 
Hie order of the learned Munsiff is therefore 
set aside and the case is sent back to the court 
be ow for fresh disposal according to law. There 
will be no order os to costs in this appeal. 

S. A. No. 264 of 1951. 

• W ^?^ enc * an,s 4 an <i 5 are the appellants 
in this Second Appeal. The decree is for re¬ 
covery of possession of a holding coming within 
the purview of Act VIII of 1950. When the 
decree-holder applied for delivery of possession 
of the decree schedule properties defendants 4 
and 5 objected contending that they were en¬ 
titled to the benefit of Act VIII of 1950 The 
execution Court held that the defendants had 
forfeited the benefit under the Act by reason 
of their failure to pay the rent that accrued 

♦k 16 the commen cement of the Act on 

the due dates. This order was confirmed £ 

2 l- 2 e ^ 49 T The d d C P f e % in , this ? ase 'va° paSed oS 

21 2-1949. The defendants paid Rs. 1700 toward* 
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the decree debt on 6-6-1125 and a further sum 
of Rs. 260/- on 28-2-1951. The Courts below 
have not taken into account the payment on 
28-2-1951. The question whether the defen¬ 
dants have forfeited the benefit under the Act 
by reason of their default to pay the rent on 
the due dates will have to be reconsidered in 
the light of the observations made by us in 
S A. No. 936 of 1951. We therefore set aside 
the orders of the courts below and remand the 
case to the execution court for fresh disposal 
according to law. There will be no order as 
to the costs of this appeal. 

(38) GOVINDA PILLAI, J.: I accept the con¬ 
clusions of my learned brother Vithavathil, J. 
regarding the requisites of a Kanapattom. It 
is an anomalous mortgage and will not come 
under the category of a lease as is ordinarily 
understood. But the Legislature by the pro¬ 
viso to section 2 included that also in the cate¬ 
gory of the holdings to which the stay of exe¬ 
cution regarding delivery of possession is 
applied. I also agree to the finding that the 
judgment-debtor would forfeit the benefit un¬ 
der the Act by failure to pay the rent of the 
holding that accrued due after the commence¬ 
ment of the Act or by committing intentional 
and wilful acts of waste in the holding. I 
regret I cannot agree with the qualified con¬ 
clusion arrived at in paragraph 11 (para 34 of 
this report) of the judgment in S. A. No. 936 
of 1951. 

(39) The expression “Nothing contained in 
this section shall preclude the Court” in the 
proviso to section 4, has the effect of only 
taking away the bar mentioned in the section. 
With a judicial determination of the allegations 
of the decree-holder regarding waste or failure 
to pay the rent, the court has no further dis¬ 
cretion except in enforcing the decree if the 
finding is against the lessee. There is already 
the command of the court in passing the de¬ 
cree to put the decree-holder in possession of 
the property. The Legislature then intervened 
and laid down provisions to stay the enforce¬ 
ment of the decree for a definite period on the 
lessee abstaining froifl doing or doing certain 
acts. If the lessee does not abstain from doing 
or does these acts, then he Joses the benefit 
conferred bv the Act. and his liabilities & obli¬ 
gations would be determined by the provisions 
of the decree. 

(40) If a lessee has forfeited his right to the 
property by non-payment of rent, and the les¬ 
sor sues to eject the lessee, then under the 
conditions laid down in sec. 114 of the Transfer 
of Property Act. the Court without passing a 
decree for' ejectment can allow the lessee to 
hold the property leased as if the foifeituie 
has not occurred. The discretion >? given to 
the Court before the decree for eviction is pass 
ed, and alj the decisions referred to by m 
brother relate only to actions Jn ejertmcint, and 
not to decrees passed after hearing the defen 
dant or giving him an opportunity to defend 
himself The situation will change entirely 
when the decree is passed. I respectfully 
adopt the opinion of Maxwell quoted in para¬ 
graph 5 (para 28 of this report) of the judg¬ 
ment in S. A. 936 of 1951. If the'Object_ for 
which the power is conferred on the Court is 
for the purpose of enforcing a rl g h t whether 
public or private, there may be a duty cast 
upon the court to exercise it for the benefit of 
those who have that right when required on 


their behalf. Where there is such a duty it is 
not inaccurate to say that the words conferring 
the power are equivalent to saying that the 
Court must exercise it. 

(41) The lessee has to pay the rent on the 
dates mentioned in the lease deed till the date 
of decree in cases of pending suits for eviction, 
or on the date or dates fixed in the decree 
(Vide ‘NARAYANA PILLAI v. SANK ARAN 
NAMBOORIPAD’, 1951 Ker L T 568 referred 
to in paragraph 3 (para 26 of this report) of the 
judgment). If the decree is silent as regards 
the date of payment of rent, it has to be taken 
that in the case of rents to be paid periodically 
the rent was due within the expiry of one 
period from the date of decree. If the rent is 
not paid on or before the due date, then the 
tenant is one who has failed to pay the rent 
of the holding which has accrued after the com¬ 
mencement of the Act. To hold the property 
against the provisions of the decree, the lessee 
had a duty to attend to certain matters and if 
he fails to do so he forfeits the right. In 
such cases, the power conferred on the court 
by the proviso to section 4 has to be exercised. 
The Court will have no power to condone such 
a default and the courts are to hold the scales 
of justice evenly and without other considera¬ 
tions. 

(42) I agree to the decisions in S. A. 779 of 
1950 and C. M. A. 298 of 1951. As regards 
S. A. 936 of 1951. the lower appellate Court 
had not decided the question whether the tenant 
had defaulted to pay the rent that accrued 
after the commencement of the Act. So the 
case has to go back to the District Court for 
the determination of this question and disposal 
of the appeal. There is default of payment of 
rent on the due dates in A. S. 512 and S. A. 
264 of 1951 and these two appeals are iobe 
dismissed. 

(43) KOSHI, C. J.: I agree to the reasoning 
and conclusion of the judgments my learned 
brother Joseph Vithayathil has delivered in 
these appeals. As Mr. Justice Govmda Pillai 
differs from the leading judgment and from 
me on one aspect common to some of these 
cases I think it proper to add a few words of 
my own setting out the reasons which induce 
me to differ from him. 

(44) In my view the words which introduce 
the proviso to section 4 of Act VIII of 1950 
sufficiently indicate that on the happening of 
the events mentioned in the proviso the Court 
is only given a discretion to order delivery of 
the holding. If the Legislature intended that 
on either of the events referred to in the proviso 
happening the lessee shall lose tae benefit con- 
ferred by the body of the section it had onl> 
to state that he shall not be entitled to the 
benefit of the section if he commits wilful 
waste or fails to pay rent. That is not wha 
the Legislature has stated. It has stated that 
nothing contained in the section shall preclude 
the Court from ordering the delivery of pos¬ 
session of the holding to the decree-holder if 
the Court is satisfied either that the lessee has 
committed intentional and wilful acts of waste 
or that he has failed to pay the rent of the 
holding which has accrued due after the com¬ 
mencement of Act. When the Legislature has 
thought fit to regulate post-decree relations bet- 
ween the decree-holder and .the Judgment-deo- 
tor I venture to state that the analogy of sec¬ 
tion 114, T. P. Act, cannot be of much help 
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to solve the question whether the provision 
should be deemed to be mandatory or not. It 
is a settled rule of interpretation that the words 
of a remedial statute must be construed, so far 
as they reasonably admit, so as to secure that 
the relief contemplated by the statute shall 
not be denied to the persons intended to be 
relieved. See ‘RAGHURAJ SINGH v. HARI 
KISHAN DAS', 71 Ind App 56 at 63 (PC) and 
‘RAM TARAN v. MRS. HILL', AIR 1949 F C 
135 at p. 139. 

(45) To construe the proviso as mandatory 
will, in my view, lead to serious hardships. The 
delay to pay rent may sometimes be of one dav 
or of a like short period. Likewise a short 
payment may be of a very small sum like a 
fraction of a rupee. To my mind it is difficult 
to believe that in a remedial statute intended 
1o be in force for a transitory period the Legis¬ 
lature contemplated that the drastic conse¬ 
quences the opposite view would bring should 
follow such delays or short payments. This 
approach would show the Legislature could not 
have intended the proviso to be mandatory. 

(45a) The passages my learned brothers refer 
to from Maxwell only gc to show that the dis¬ 
cretion should not be exercised arbitrarily or 
capriciously. 

• <48) P rovi so does not enjoin on Courts to 
direct delivery whenever and wherever the 

Trl:? erred t0 m ai ' e seen t0 be Present. 
55? Siyen a discretion in the matter; 

the only thing is that it should be exercised 
in a judicial manner. 

K S ' Order accordingly. 


A. I. R. 1952 TRAVANCORE-COCHIN 347 
KOSHI AND GOVINDA PILLAI JJ. 

hT^mm h a 0t in!t hU ,K Swan ^ iar ' Appellant v Chacki 
Mamma and others, Respondents. 

A. S. No. 287 of 1124, D/- 28-1M951. 

Limitetion Act (1908) S. 14 ( 1 ) and 
Art. 132 — Suit on hypothecation bond — Pre- 

und U e S rS Ut 14 by d J? ,en . dants - Exclusion of time 
under S. 14 — Fresh cause of action. 

a ' claina has been satisfied out of 
Court or through Court and that arrange- 
ment is later annulled, the obligee would let 
a re sh cause o[ action for V orlgiKl 
vi auu. (Para 6) 

. Th ? a P peI ' ant in Pursuance of the provi- 
sion m the hypothecation bond of 10 - 4-1099 
executed in his favour by defendant 1 
brought a suit against defendant 1 and 1 the 
lypotheca to realise the arrears of interest 
accrued due. In execution of the decree ob¬ 
tained in the suit, the equity of redemption 
was purchased by the appellant 2self 
Not long thereafter defendants 2 and 3 
brought a suit on 5-8-1108 for a declaration 
that the properties charged under the hypo¬ 
thecation bond belonged to a tanvad com- 

fhat d th^ f H themSeIV j S and c,efenda nt 1 and 
that the decree and the execution proceed¬ 
ings were invalid and inoperative as against 
the tanvad and the hypotheca. TheHigh 

■ a ? Peal u!timately decided on 
jV' 1 : 1420 , favour of defendants 2 and 3 

tb°'i' 112 ?L the appel,ant brought his suit 
on the hypothecation bond. 


Held ( 1 ) that S. 14 of the Limitation Act 
could not apply to the case and. therefore, 
the period between 5-8-1108 and 21-1-1120 
could not be excluded: AIR 1933 Nag 13- 
AIR 1924 Bom 39; AIR 1927 Mad 597; AIR 
1933 Sind 379 and AIR 1939 Bom 1. Rel. on. 

, _ , (Para 4) 

( 2 ) that the cause of action to sue for the 
hypothecation amount had got extinguished 
with the purchase by the appellant, the 
hypothecatee of the equity of redemption 
over the hypotheca. That position was an¬ 
nulled by the ultimate decision the High 
Court gave on 21-1-1120. The hypothecatee 
then got a fresh cause of action and the 
suit was hence not barred by limitation. 
Case law discussed. (Para 14) 

Anno: Lim. Act. S. 14 N. 17 Art. 132 N. 25. 

V. G. Sankaranarayanan Pillai, for Appellant; 
T. K. Joseph, for Respondents. 

REFERENCES; Courtwar/Chronological/ Paras 
(’67-69) 12 Moo Ind App 244; (2 Beng LR 
(PC) 10) 6 7 11 

( 83) 9 Cal 255; (9 Ind App 82 PC) ’ ' 7 
C89) 11 All 47: 15 Ind App 211 (PC) 8 . 11. 13 
( 13) 35 All 227: (40 Ind App 74 PC) 13 

(’16) 43 Cal 660: (AIR 1916 PC 96) 9. 11 13 

(’27) 49 All 565: (AIR 1927 All 446) 9 

<411 88: (1LR < 1944 > AU 197 > 12 

{ 24) AIR 1924 Bom 39; (76 Ind Cas 557) 4 

(39) AIR 1939 Bom 1 : (ILR (1939) 

Bom 173) 4 ii 

(.08) 35 Cal 209; (12 Cal WN 326) ' 13 

( 35) AIR 1935 Cal 333; 62 Cal 66 10. 13 

( 20) 43 Mad 845: AIR 1920 Mad 663 7 13 

( 20) 43 Mad 185: (AIR 1920 Mad 1 FB) ' 13 

< 27 > 4! R 1927 Mad 597: (50 Mad 417) 4 

( 33) AIR 1933 Nag 13: (28 Nag LR 348) 4 

<’ 33 > 4 i 33 Sind 379: ( 27 Sind LR 422 > 4 

( 48) 1948 Trav LR 968 13 

S. A. No. 333 of 1116, D/- 21-1-1120 (Trav) 1, 6 
KOSHI J.: This is a plaintiff's appeal against 
a judgment and decree of the Kottayam Dis¬ 
trict Munsiff’s Court dismissing his suit on a 
hypothecation bond as barred by limitation. The 
bond was in the sum of Rs. 800/- and it bears 
the date 10-4-1099. The suit was instituted 
only on 30-3-1120 long after the expiration of 
twelve years after the money became due. 
Prima facie the suit was therefore barred bv 
time but this ‘prima facie’ case was endeavour- 
,¥ a [“ swe ‘ ed by invoking the aid of sec- 
14, 45 and 19 01 the Limitation Act and 
also on the ground that in the events that 

tt P ai ( nUir had obtained a fresh 
stait well within time to entitle him to bring 

i 1 ® 8 ".* 1 '^en it was actually brought. These 
grounds did not however find favour with the 
learned District Munsiff who tried the suit and 
he therefore dismissed it. Hence this appeal 
by the plaintiff. 

nri 2) n T1 i e f ? cts of case and the events the 
appellant relies on for exclusion of time or for 

Thl reSh -. St u rt can be . briefly stated as follows: 

I he suit hypothecation bond was executed bv 
defendant 1 on 10-4-1099 and the document mo 
ceeded as if the properties over which the 
charge was created belonged exclusively to the 

Oh the file of the lower court the h^othecatee 
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brought a suit against defendant 1 and the 
hypotheca to realise the arrears of interest ac¬ 
crued due. In execution of the decree obtain¬ 
ed in that suit, the equity of redemption over 
the hypotheca was sold and purchased by the 
decree-nolder himself. 

Not long after the execution sale was con¬ 
firmed. defendants 2 and 3 instituted O. S. 1125 
of 1108 before the lower court for a declaration 
that the properties charged under the hypothe¬ 
cation bond belonged to a Marumakkathayam 
Ezhuva tarwad composed of themselves and 
defendant 1, that the hypothecation bond was 
not supported by consideration or tarwad ne¬ 
cessity and that the decree and the execution 
proceedings were invalid and inoperative as 
against the tarwad and the hypotheca. That 
suit was instituted on 5-8-1108 and the suit had 
a chequered career. The predecessor-in-in- 
terest of the present plaintiff contested it, but 
a decree allowing the suit in its entirety was 
passed by the trial court on 4-6-1111. 


On appeal before the District Court the 
Munsiff’s decision was reversed and the case 
was sent back for fresh trial and disposal. On 
25-7-1114, the trial court passed a revised de¬ 
cree upholding the validity of the hypotheca¬ 
tion bond, the decree and the execution pro¬ 
ceedings to the extent of a one-half share over 
the properties. This time the plaintiffs pre¬ 
ferred an appeal to the District Court and their 
appeal was allowed with the result that the 
original decree of the Munsiff was restored. 
Against this appellate decision, the present ap¬ 
pellant preferred S. A. 333 of 1116 before the 
Travancore High Court and it was disposed of 
by a Division Bench consisting of Krishna- 
swamy Iyer, C. J., and K. C. Abraham, J. 

By their judgment dated 21-1-1120 the learn¬ 
ed Judges found that the hypothecation bond 
was valid and binding on the tarwad of the 
present defendants inasmuch as it was sup¬ 
ported by consideration and tarwad nece^ity. 
The decision of the lower appellate court that 
the decree in O.S. 280 of 1105 did not bind the 
tarwad as it was not obtained in conformity 
with the provisions in section 27 of the Ezhuva 
Act, III (3) of 1100 was however confirmed. 
The operative portion of the judgment run 

1 “In' the result we hold that Ext. I hypotheca¬ 
tion is supported by consideration and neces- 
sity and executed by competent Per*sonss 
as to be binding on the tarwad of Plain¬ 
tiffs and second defendant, but bta j ne( j 
H decree has not been validly obtained 

against the tarwad and e"® 04 *® The 
Gainst the tarwad properties as sucn \ 11 1 '"' 

EPS STfnf dSLed 

sent suit It was instituted on 30-3 -imu. 

the SSSK 

— 1 ? 

courts should be excluded in computing Jh 
period of limitation for the suit. Secondly, tne 
plaintiff set up an acknowledgment of the 
plaint claim bv defendants 2 and 3 in their 
plaint in O. S. 1125. A third ground mention¬ 


ed in the plaint is that the decision of the 
High Court gave the appellant a fresh right 
or cause of action to claim payment of the 
amount under the suit bond. 

(3) The question for our consideration is 
whether the lower court’s decision that the 
suit is time barred is wrong. It is common 
ground that the article of Limitation Act ap¬ 
plicable to the case is Article 119 of the Tra¬ 
vancore Limitation Act (corresponding to arti¬ 
cle 132 of the Indian Limitation Act) which 
provides a period of 12 years from the time 
the money sued for became due. The hypo¬ 
thecation bond does not contain any provision 
that the money would become due only after 
a prescribed period. The money therefore be¬ 
came due immediately the bond was brought 
into existence. The lower court has held that 
there was no valid acknowledgment at all and 
that view was not sought to be challenged 
before us. 


It is therefore clear that unless the exclusion 
claimed is permissible, or the case that a fresh 
start or cause of action became available to 
the appellant can be substantiated, the lower 
court’s decision dismissing the suit must stand. 
No equitable ground for the suspension of a 
cause of action can be added to the provisions 
of the Limitation Act. We shall therefore pro¬ 
ceed to examine the grounds relied upon in 
the appeal to take the case out of the bar of 
limitation. 

(4) Except for repelling the ground as to 
acknowledgment the only other matter con¬ 
sidered by the lower court is whether section 
14 of the Limitation Act would entitle the ap¬ 
pellant* to claim exclusion of the period be¬ 
tween 5-8-1108 and 21-1-1120. That question 
was answered in the negative and in our opi¬ 
nion that view is right. We need only con¬ 
cern ourselves in this case with sub-section 1 
of the section 14 which is in these terms. 

“In computing the period of limitation pre¬ 
scribed for any suit, the time during which 
the plaintiff has been prosecuting with due 
diligence another civil proceeding, whether 
in a Court of first instance or in a Court of 
appeal, against the defendant, shall be ex¬ 
cluded, where the proceeding is founded 
upon the same cause of action and is pro¬ 
secuted in good faith in a Court which, from 
defect of jurisdiction, or other cause of a 
like nature, is unable to entertain it . 

In the prior suit the appellant was a defend¬ 
ant defending the suit brought against him 
and not a plaintiff prosecuting his suit The 
onlv relief the appellant claimed there was 
the dismissal of the suit brought against him 
and not the relief he now claims for the re¬ 
covery of the hypothecation amount. Though 
the suit arose out of one and the same transac¬ 
tion of the hypothecation bond, the cause of ac¬ 
tion of the plaintiff in that case was different from 
the appellant’s cause of action in the Present 
suit The Court was not incompetent from 
defect of jurisdiction or other like cause to 
grant the appellant any relief he sought there. 

The lower court has relied on the decision 
in ‘HIRALAL v. KRIPALSINGH. A.I.R. 193. 
Nag 13—in support of its view that section 1 
could not apply to the case. In that case, the 
executant of a promissory note sued tor 
declaration that the promissory note sued tor 
was discharged and had hence become un¬ 
enforceable. That suit was ultimately dismts 
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sed but it was held that the period of the 
pendency of the suit could not be deducted 
in computing the period of limitation for a 
suit on the promissory note by the payee. Be¬ 
sides that case, the decisions in 'SOMSHIKHAR- 
SWAMI v. SHIVAPPA’, A. I. R. 1924 Bom. 39. 
•SATYA NARAYANA BRAHMAN v. SEETH- 
AYYA’, A. I. R. 1927 Mad. 597, ‘PRIBHADINO- 
MAL v. MT. CHUTI’, A. I. R. 1933 Sind 379 
and ‘NARAYANAN JIYAJI v. GURUNATH- 
GOUDA', A. I. R. 1939 Bom. 1 also support 
this view. The lower court's view that sec¬ 
tion 14 of the Limitation Act does not render 
any assistance to the appellant is therefore 
affirmed. 

(5) The question whether section 15 can be 
applied to the case has not been considered by 
the learned Munsiff. Before us a faint sug¬ 
gestion was made that that section would ap¬ 
ply. The earliest order or decree of which it 
might possibly be said that it stood as a bar 
to a suit for the hypothecation amount being 
brought earlier is the decree which the lower 
court passed on 4-6-1111 in O. S. 1125 of 1108 
By that time 12 years had already expired 
after the money became due and section 15 
cannot therefore be invoked at all in the case. 

(6) The third and the last ground urged be¬ 
fore us to make out that the suit is not bar- 
red i S that the decision of the High Court in 
S. A. 333 of 1116 gave a fresh start or fur¬ 
nished a new cause of action to claim the 
by P ( Ration amount. The suit is not onlv 
well within 12 years of that decision but also 
within 12 years of the earliest decree passed 
in O. S. 1125 of 1108. The present suit was 

, i r ° ugbt o n 1 1 ,n- ye ? rs even of the institu¬ 
te °* s -. 1120 of 1108. Before 4-6-1111 

when that suit was first decreed the appel¬ 
lant was m the position of a satisfied credi- 
favou? U ?h eCt to .. the hypothecation right in his 
theeo v, QUlt u ° f ^emption of the hypo- 
if iL M boen ul br0U Kht to sale in execution 
of the decree obtained by him for the arrears 
of interest due to him and himself purchased 

thf l ame ' He J? ad thus bec °me the owner of 
the property. So long as that status remain- 

fhP hvT 3 *!" 01 ,- 013 ® 0 *° him to brin S a sui ‘ on 
the hypothecation bond. 

However the litigation in O. S 1125 of linn 
and hfhlt sat . lsfied out of court or through court 

riTHS ? 

!’n° o ,h s e liii 

for refund. It was held that hi , d , ecree 
pave the creditor a frech 2, the annulment 


heard by Sir John Wallis, C. J. and Seshagiri 
Ayyar J., and the learned Chief Justice who 
gave the judgment in the case posed the ques¬ 
tion for decision thus: — 

"The question then is whether as the result 
of the previous suit he (the plaintiff) has 
not acquired a fresh cause of action in the 
nature of his original cause of action, for 
an account which was satisfied so long as 
the adjustment to which I have referred 
stood" 

and then went on to answer it as follows: — 
"In my opinion he has. 

"It is unnecessary to refer to all the cases 
which were cited before us. There is ‘MT 

MOYEE v. SHOOSHEE MO- 
^ BUR MONIA\ 12 Moo Ind App 244 
(PC) a decision of the Privy Council which 

.mm^ e J™£? pla,ned b * v their Lordships in 
HTOO PERSHAD v. GOPAL DAS’. 9 Cal 255 
(fC). I he latter case contains at p. 259 
a clear statement of the principle which is 
applicable to this case. Their Lordships 

T^^ ct of that case ‘MT. RANEE surno 
MOYEE v. SHOOSHEE MOKHEE SURMO- 
NIA . m3y be shortly stated. The Zamindar 

snlH U ^f t f a Certai K Patni taillk t0 sale > and 
sold it to a purchaser who was put in pos- 

ession of it, and out of the purchase money 

Iff, ar a r , ears ° r ! nt P aid - Subsequently 
tins sale was set aside for irregularity: the 
zamindar had to refund the purchase money 
received by her, and the ‘patnidar*, who suc- 

«* ded ln setting it aside. Obtained also the 

was ousted fitS TT f nH th fi time .during which he 
rnLS ed ' Under those circumstances, this 

bv^Tr* r e -?m Wh ^ S ? ., judgment was delivered 
♦Kn* 4^1 i. es Uolvile, observed: ‘it is clear 

th ,? sal , e had been finally set aside 
a h6 ni hat 1S ' pla,ntiff was in the position of 

ooarci is, that under the peculiar circum¬ 
stances, the patnidar having recovered Dos 

illisg=S 

sent case obso 1 r 1 va,i °ns to the pre- 

?• W P&S, obtataS 

tute could not run. That i n mv - ta ' 
amounts to saying that a fresh Sj > S Uon ’ 
tion arose. Both in that P of2 cai \ se . of ac- 
the statute ran as against *h„ Se ? n , d ,n this. 
But when the oriS nl?* ° ng,nal dai ^ 
there was anend ofthe X?„#!' as satisfled 
respect of that cause of 

annulment of that satisfactioi°a fre^causl 
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of action arose and the statute began to run 
again. If there was a fresh cause of action, 
this suit is in time whatever article is ap¬ 
plicable.” 

The above extract makes it unnecessary for 
us to refer to a good number of other cases 
bearing on the point. 

(8) However before we come to the next 
Indian decision, reference may usefully be 
made to another Privy* Council decision, name¬ 
ly BASSU KUAR v. DHUM SINGH’, 11 All. 
47 (PC). There, in contemplation of a sale of 
land by the debtor to the creditor, it was 
agreed that the debt owed by the former 
should be treated as discharged in satisfaction 
of a part of the price, but the parties after¬ 
wards failed to agree to certain other terms 
and a suit brought by the intended vendor for 
specific performance was dismissed on the 
ground that no effectual agreement had been 
made. It was held that that decree had 
brought about a new state of things and im¬ 
posed a new obligation on the debtor. He 
became bound to pay that which he had re¬ 
tained in return for his land, the date of the 
decree giving the date of the origin of the 
fresh cause of action. 

(9) In ‘RAM CHARAN SAHU v. MATA 
PRASAD*, 49 All 565 the question arose whe¬ 
ther the period of limitation can be suspend¬ 
ed once it had begun to run unless that sus¬ 
pension is itself provided for in the Limita¬ 
tion Act. In giving the answer in the nega-. 
tive, the learned Judges, Lindsay and Sulai- 
man, JJ. discussed a large number of decided 
cases and explained the decision in ‘NRITYA- 
MONI DASSI v. LAKHAN CHANDRA SEN*. 
43 Cal. 660 (P. C.)— which had often been 
taken to lay down a contrary rule in the fol¬ 
lowing terms: 

“Similarly the case of ‘NRITYAMONI DAS¬ 
SI v. LAKHAN CHANDRA SEN’ was an ex¬ 
ceptional one. In a previous suit of 1896, 
certain defendants had associated themselves 
with the plaintiffs in that action and had 
asked for an adjudication in those proceed¬ 
ings of their rights. A distinct issue was 
framed in respect of their claim. The sub¬ 
ordinate Judge actually passed an effective 
decree in their favour for delivery of pos¬ 
session which was capable of execution. 
While that decree remained in force they 
had obtained all that they wanted. So long 
as that decree stood in their favour it was 
not open to them to institute a fresh suit 
for attachment of the very object which had 
been successfully achieved by them. It was 
under these peculiar circumstances that their 
Lordships held that the period during which 
they were litigating for their rights on the 
previous occasion should be deducted. This 
case can be explained on the ground that 
when an effective decree had been obtain¬ 
ed by a party which, if executed, would give 
him all the relief he can claim, time does not 
run against him but that he would have a 
fresh start when that decree is reversed. 
This case also is, therefore, distinguishable, 
and the principle underlying it cannot be 
applied to the converse case where, although 
the plaintiff was asking for a decree, it was 
not granted to him owing to his own de¬ 
fault.” 

(10) The next case we would refer is a Cal¬ 
cutta decision reported as ‘JATEENDRA 


A. I. R. 

]''m N S! A TM re bateemohan DAS', a.i.r. 

It*? A 4 - J v ere the auction-purchaser 
had applied for delivery of possession. In a 
suit for a declaration by another, it was de¬ 
clared that the auction-purchaser had obtain- 
ed no right on the basis of the auction-pur¬ 
chase. Ihis declaration was set aside on ap¬ 
peal wnereupon the auction-purchaser again 
applied for delivery of possession.’It was con¬ 
tended that it was barred by time. The 
court’s decision was that there'was a cancel¬ 
lation of the cause of action for delivery of 
possession by the declaratory decree operating 
to suspend the rights of the auction-purchaser 
and that consequently he was entitled on re¬ 
moval of the cancellation by the court of ap¬ 
peal to avail of a fresh cause of action whicn 
arose by reason thereof. 

(11) There is also a decision of the Bombay 
High Court bearing on the point and that is 
the decision in ‘NARAYANAN JIVAJI • v. 
GURUNATHGOUDA’, A. I. R. 1939 Bom. 1 
which we have already referred to ,in another 
context. Rangnekar J. who gave the leading 
judgment in that case said as 'follows on the 
question of a fresh cause of action arising 
under circumstances similar to the present: 

“The other cases have proceeded upon the 
facts therein, and the only consistent prin¬ 
ciple that can be drawn from them is that 
laid down by Mitra in the passage cited 
above. The principle is that, where a claim 
is satisfied either by agreement of parties 
or by a decree of the court, and if the satis¬ 
faction or the decree is set aside subse¬ 
quently in a judicial proceeding, then a new 
cause of action .will arise, in respect of 
which the claimant will either get a fresh 
period of limitation provided for in the Act 
or the cause of action will be revived and 
he will be entitled to deduction of the time 
occupied in the proceedings resulting in the 
annulment of the satisfaction or the setting 
aside of the prior decree. This seems to me 
to be the principle underlying the decisions 
in MT. RANEE SURNO MOYEE v. SHOO- 
SHEE BURMONIA’, 12 Moo Ind App 244 
(PC) and 43 Cal 660. 

The decisions in M2 Moo Ind App 244 (PC)’, 
‘BASSU KUAR v. DHUM SINGH’. 15 Ind App 
211- 11 All. 47 (P C) and ‘NRITYAMONI 
DASSI v. LAKHAN CHANDRA SEN’. 43 Cal 
660 (PC) were based upon the ground that 
in the circumstances there proved to exist 
a new causa of action had arisen in favour 
of the plaintiff.” 

(12) The above extract occurs at p. 17 and 
the quotation from Mitra’s Limitation is given 
on page 12. We consider it helpful to 

that passage, taken from volume I at PP- 
and 308 (6th Edition) also here. The extract 

reads:— 

“The right to bring an action may arise on 
various events; but it has always been held 
that (in the absence of an express provision) 
limitation runs from the earliest time at 

which an action could be ^ r ,°, ug , ht ’. J h r e pv ^ c d 
to sue however has been held to be reeved 
by reason of a previous satisfaction 
claim being nullified by a decree between 
the parties' Time begins to run when he 
cause of action first accrues, but when the 
claim is satisfied by a sale of the debtors 
property or by an agreement to sell his pro- 
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perty, the right to sue is suspended; and so 
long as the satisfaction of the claim is not 
rendered nugatory by the sale or the agree¬ 
ment being declared by a decree to be void 
the plaintiff is precluded from bringing a 
suit, and the defendant may allege that he 
is absolved from all liability. But when such 
a decree is passed, it brings about a new 
state of things and gives the plaintiff a fresh 
cause of action”. 

In ‘CHANDRA DEVI v. NATHU SINGH’, AIR 
1944 All 88, a Division Bench extended the 
principle underlying the decisions referred to 
above with reference to the execution of a 
decree. By a later decree of a competent 
court, a decree was declared to be a nullity. 
That declaration was set aside afterwards and 
the court held that the decree-holder got a 
fresh cause of action for the execution from 
the date of the decree which set aside the de¬ 
cree rendering the original decree incapable of 
execution. 

(13) Lastly, we shall cite a decision of the 
Travancore High Court by Abraham and Kri¬ 
shna Pillai JJ. The question for decision was 
whether the cause of action once arisen can 
be said to have been suspended except as per 
the provisions of the Limitation Act. A large 
number of the cases we have referred to in 
this judgment are cited in the judgment in 
that case and incidentally this question of a 
fresh cause of action on the avoidance of a 
discharge or adjustment of a claim also hap¬ 
pened to be considered. See ‘SOOLAPANI v 
PATHUKUTTY’, 1948 Trav LR 968. Abraham 
J. who gave the decision of the Bench in that 
case said as follows about it: — 

“The Privy Council case in ‘BASSU KUAR 
v DHUM SINGH’, 11 All 47 (PC) - where 
the lamentable result of a vain litigation 
was deplored, was a case where no remedy 
was available to the creditor during the in¬ 
tervening litigation. A new obligation and 
a fresh cause of action for the debt arose 
on the contract for sale being set aside. The 
original cause of action for the debt had 
been satisfied or discharged by the contract 
for sale, but where such satisfaction or dis- 
charge had been nullified by the decree of 
court, the plaintiff became entitled to a fresh 

tfon Th,-c C in°c n and i fr f, sh period limita¬ 
tion This case can hardly be taken to sup- 

of’the P S n onim°taUon “““ Mi °" » 

« Mad 845.. Where the original cau^f 
action is extinguished by the earlier or?! 

of 8 Hmft a11V1 n H M USQ A° f action and Period 
or limitation is obtained on the proceedings 

bemg set aside. But this is different K 

any suspension of limitation tuI” n?' 7 ' 

RAM HBSWlSVgS 

? MM SSt&E. JsaSs 

made avaUaWe with a fresh® leriod of’iff 

a j W o S S 0 V ght to be effected by 

ull Bench of five Judges in ‘MRITHU- 


KORAKKI v. MADAR AMMAL’, 43 Mad. 
185 (FB). Their Lordships generally agreed 
that the Privy Council cases only enunciated 
liberal principles of construction of the word¬ 
ing of the third column of the Article name¬ 
ly that the right to sue or make an appli¬ 
cation (the latter being impressed into s. 9 
of the Indian Act) revives by reason of a 
previous satisfaction of claim being nullified 
by decree or order between the parties. 

. where by a wrong 

act or decision of the court, the right has 
neen negatived, a fresh period is counted 
from the time when the right is restored. 
Where otherwise there is a discharge, satis¬ 
faction or cancellation of the claim or cause 
of action and such discharge, satisfaction or 
cancellation is later avoided, a fresh cause 
of action may arise which may be sued upon 
as from the accrual of such fresh cause of 
action. There would hardly be any scope 
for such fresh cause of action where the 
original cause of action has not been extin¬ 
guished and no new cause of action accru¬ 
ed.” 

(14) In this case, we have alreadv pointed 
out that the cause of action to sue for the 

^R >t lkf atl0n u amo lf nt had got extinguished 

P u " hase b .y the appellant, the hypo¬ 
thecates of the equity of redemption over the 
hypotheea That position was annulled bv the 

M m Th« S, .° n l H e High Court gave on 21- 

1 - 1120 . The .hypothecates then got a fresh 

cause of action and the suit was hence not 
barred by limitation. The appeal is accord¬ 
ingly allowed. The lower court’s decree dis¬ 
missing the suit is set aside and the ao£l- 
lant is given a decree as sued for bv ’ him 
with costs throughout. J 1 

Appeal allowed. 
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Respondent 11131, Appellant v ’ Damodaran Pillai 
A. S. No. 730 of 1950, D/. 21-M95*> 

I & * 

<• ”„ f £ JK.*ffS 5 K 

righf m e <Tvf ~~ Extinguishment of son’s 

(2) of noo)^. V u)° re Nayar Ac, ‘ 1099 <n 

_,^,. tbe , d ®f d of divorce executed by the 
plaintiffs father and mother, the father gave 
a certain sum of money to the mother for 
the maintenance of the plaintiff who was a 
rmnor. It was further provided in the deed 
that neither the plaintiff nor his mother 
would be entitled to any share in the pro¬ 
perties of the father. The mother did not 
execute the deed as guardian for the plain- 
The father died intestate survived by 
the plaintiff and a second wife. 

Held that as on the date of the divorce 

had no ri ght in the proper- 

^fjl ls ,. father ' bu t a 'spes successionls’, 

2rf.* d 1?i d l d P . 0t extin ^ uish Plaintiffs 
right to inherit one-half of the properties 
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of his father under S. 11 of the Nayar Act. 

Case law Ref. (Paras 5, 6) 

Anno: T. P. Act, S. 6 N. 4. 

O. Sankaranarayana Pillai, for Appellant; P. 
Kochukrishna Pillai. for Respondent. 
REFERENCES: Courtwar/Chronological/ Paras 
(’06) 30 Bom 304: (7 Bom LR 742) 5 

(’07) 31 Bom 165: (8 Bom LR 781) 5 

(’12) 24 Mad LJ 258: (18 Ind Cas 185) 

(’18) 41 Mad 365: (AIR 1918 Mad 119) 

27 Trav LJ 523 

(1890) 45 Ch D 51: (59 LJ Ch 666) 

JUDGMENT: The second defendant is the 
appellant. The suit is for declaration of the 
plaintiff's title to one half of the plaint pro¬ 
perties and for recovering possession of the 
same after setting aside a sale deed executed 
by the first defendant in favour of the second 
defendant and also the decree and court sale 
in O. S. No. 1006 of 1108 of the Thiruvella 
Munsiff's Court. The plaint properties be¬ 
longed to one Easwara Pillai. The plaintiff is 
his son by his first wife. The 1st defendant 
is his 2nd wife. The marriage between Eas¬ 
wara Pillai and the plaintiff's mother was dis¬ 
solved in 1105 and after that the former mar¬ 
ried the 1st defendant. The plaintiff’s mother 
died after sorpe time, and subsequently Eas¬ 
wara Pillai died intestate. After the death of 
Easwara Pillai, the 1st defendant executed the 
sale deed Ext. A in favour of the 2nd defend¬ 
ant for the plaint properties. 

Easwara Pillai had executed an hypotheca¬ 
tion bond charging plaint items 1 and 2. O. S. 
No. 1006 of 1108 was filed by defendants 3 and 
4 for the money due under that bond. Ext. B 
is the copy of the judgment in that case and 
Ext. C is the copy of the decree. It is alleg¬ 
ed that the plaintiff who was a minor on the 
date of the suit was not properly represent¬ 
ed in the suit and that the decree and exe¬ 
cution sale are not binding on him. On these 
grounds, the plaintiff sued for recovery of pos¬ 
session of one half of the plaint properties 

with mesne profits. A . , .. .. 

(2) Defendants 2, 3 and 4 contested the suit. 
The 3rd defendant died during the pendency 
of the suit and defendants 13 and 14 were im¬ 
pleaded as his legal representatives. The 2nd 
defendant contended that Ext. A is a valid 
sale deed supported by consideration and good 
faith, that Easwara Pillai and the mother of 
the plaintiff had entered into an 

udampady, Ext. I by which the plaintiff 
to have any interest in tne 
nronerties of Easwara Pillai, that after the 
death of Easwara Pillai the 1st defendant alone 
wns entitled to the plaint properties and that 
she was'therefore competent to execute the 
sale deed. It was also contended that the 2nd 
defendant had discharged certain liabil ties 
that were subsisting on the properties and that 
n any case he was entitled to get back the 
amounts utilised by him for discharging those 
liabilities He also claimed value of improve¬ 
ments and denied liability for mesne profits. 
Defendants 3 and 4 coi^nded that the d<ecree 

^ e Sd ti0 a n nd S tnLg° on S - & $ 3 $. K 

S5t * e te*re *58 

"^ThehcouH"below held that the plaintiff's 
right to inherit the properties of his father was 
not extinguished by the udampady, Ext. I exe 


cuted by his father and mother. It was there¬ 
fore held that the plaintiff was entitled to one 
half of the plaint properties and that the sale 
deed Ext. A executed by the 1st defendant 
was not valid and binding on the plaintiffs 
share in the properties. So far as the decree 
and court sale in O. S. No. 1006 of 1108 were 
concerned, the court below held that they 
were valid and binding on the plaintiff. Plaint 
items 1 and 2 were sold for the decree-debt in 
that„case and the plaintiff was therefore not 
allowed to recover possession of these proper¬ 
ties. Some of the plaint properties were out¬ 
standing on mortgage executed by Easwara 
Pillai. Plaintiff was allowed to recover pos¬ 
session of one half share in plaint items 4 
and 7 and in items 5 and 6 excluding 51 cents. 
Mesne profits were allowed from the date of 
decree at the rate of Rs. 160/- per year, and 
the parties were ordered to suffer their re¬ 
spective costs. 

(4) The main point urged in this appeal is 
that the plaintiff’s right in the plaint proper¬ 
ties has been extinguished by the ‘udampady’, 
Ext. I executed by his father and mother. The 
plaintiff was only 3 years old on the date of 
Ext. I. The document was not executed by 
his mother in her capacity as the guardian of 
the plaintiff. That was a deed of divorce. 
Easwara Pillai paid Rs. 200/- to the plaintiff’s 
mother on the date of Ext. I and directed her 
to maintain the plaintiff with the interest on 
that amount until he attained majority and 
to pay the amount to him thereafter. It was 
also provided that neither the plaintiff nor his 
mother would be entitled to any share in the 
properties of Easwara Pillai and that Easwara 
Pillai also would have no right in the pro¬ 
perties of the plaintiff’s mother. It is contend¬ 
ed that by reason of this udampady the plain¬ 
tiff ceased to have any interest in the pro¬ 
perties of Easwara Pillai. 

(5) It is admitted that Easwara Pillai died 
intestate and under the Nayar Act the plain¬ 
tiff who is the son of Easwara Pillai is entitl¬ 
ed to one half of his assets while the 1st de¬ 
fendant, his widow is entitled to the other half. 
The question for consideration is whether the 
plaintiff’s right to inherit the half of the as¬ 
sets of Easwara Pillai has been extinguished 
by Ext. I. On the date of Ext. I, the plaintiff 
had no right in the properties of his father. 
He had only a mere chance of succession in 
case Easwara Pillai would die intestate, in ‘spes 
succession'^. This is clearly not an interest 
in property which is capable of being trans¬ 
ferred. Section 6 (a) of the Transfer of Pro¬ 
perty Act provides that 

“the chance of a heir apparent succeeding to 
an estate, the chance of a relation obtain¬ 
ing a legacy on the death of a kinsman, or 
any other mere possibility of a like nature 
cannot be transferred.” 


law was stated thus in 

)CKLEY v. PARSONS’. (1890) 45 Ch D 51. 

is indisputable law that no one onjhave 
ly estate or interest at law or in equity. 
ntingent or other, in the property or a 
ring person to which he hopes to succe d 
heir at law or next of kin of such n 
g person. During the life time of such per 
n no one can have more than a 1 
ssionis’, an expectation or hope of succeea 
g to his property.” 
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Reference may also be made to the decision 
an ‘SAMSUDDIN v. ABDUL HOOSEIN’, 31 
Bom. 165. It was a case in which A had two 
sons and a daughter. In consideration of Rs 
S000 paid to the daughter by A the former 
executed a release of her right to share in the 
inheritance to A’s property. A subsequently 
died intestate. When the daughter claimed her 
share in the inheritance the sons resisted the 
Haim on the basis of the release deed execut- 
ed by her. It was held that it was no defence 
as the release was a transfer of a ’spes suc- 
T° the same effect are the decisions 

i?cr^r? D00L v ' G0 °LAM\ 30 Bom 304 .^ SA 

BE i^™£ ARUPPAN CHETTY\ 41 Mad 365; 
and ‘MEERANGANI ROWTHER v. KARUPA- 
THI NAGUR MEERA’, 24 Mad LJ 258 
J* ‘RAMAN v. RAGHAVA VARMA RAJA’. 
tj Tra X L J 523 a partition deed in a Nayar 
tarwad provided that on any one of the 

1 ^"?“ extinct the properties al- 

lotted to that branch should devolve on the 
remaining branch. The plaintiff’s wife who was 

Jtestate ^The ? ° nC the branches died 
intestate. The sole surviving member of the 

other branch was the 1st defendant. The plain- 

,,n f !rf! aime , d the 1 P r °P erties of the extinct branch 
under section 19 of the Nayar Act. The 1 st 

of f th? a n t - l HV tend 1 ed under the Provisions 

on him Pa T r ,tl0n £ e ?!? u the Properties devolved 
, It ., was .. held the Travancore High 

Court that the stipulation in the partition deed 

tbn 19 P Tt h eX « press Provision^in sec- 

‘*2° , 19 of ‘he Nayar Act and that it did not 

to inheri * the 

ha!f of the properties of his father under sec- 
.on 11 0 f the Nayar Act. Ext. A cannot afflct 

pertie" re i? h J h fl PIa , intilT in lhe P' aint Pro- 
penies. it has therefore to be set aside tn 

the extent of the plaintiff’s one-half share. 

ann 7 ellinf W *t S ,i h u We u er argued °n behalf of the 
appeiiiint that he has discharged certain debts 

Sol n fn?U.ed to Pr r 0,5er ? S and that in ^ ^ 

Util sed 1 V him r f e,mb 2 rs ement of the amount 

saSrrs.*->r 

documents’"’^ J* «««£ 

diary in S^caL %hf third* execution 

m satisfaction of the claim 
The respondent’s learned V 13 * bond, 
objected to the admiSg d of A thn^ at ^ stron S |v 
in evidence in this court* l hos f docu ments 
given by the appellant for not nr««? na » tion was 
documents in the court be"ow pr ^“ c,ng these 

&s m f h ^ n »i hc re sr £ 

those documents. The SlaiSiff? 

sel however conceded that thi - coun * 


the decree in O. S. No. 226 of 1113. It is ad¬ 
mitted that the 2nd defendant paid Rs. 114 
towards this decree debt on 3-4-1119. The 
plaintiff's learned Advocate agreed to give 
credit for one hajf of that amount, namely 
Rs. 57. The plaintiff will therefore deposit this 
amount in the court below before recovering 
possession of his share in plaint items 5 and 
/ which are in the possession of the 2nd de¬ 
fendant. 

(8) With regard to the claim for value of 
improvements, no evidence was adduced by 
the 2nd defendant in the court below to prove 
that he has effected improvements in the pro- 
perties in his possession. There was no ap¬ 
plication for the issue of a commission. In 
the written statement it is not stated what the 
nature of the improvements is and what its 
value would be. In the circumstances we do 
not think it necessary to give the 2nd defend¬ 
ant a further opportunity to take out a com¬ 
mission for assessing value of improvements. 

. . (9) ^ lth re ? ard t0 mesne profits, the court 
below has not found what the mesne profits 
from items 5 and 7 would come to. These are 
the only items in the possession of the 2nd 
defendant. In the plaint, it was alleged that 
he mesne profits from all the plaint proper- 
i • 52 u,d c °me to Rs. 100. But when the 
nrftfil ^ was examined he swore that the mesne 
profits would come to Rs. 300 per annum. The 

th^ lt f be °< r _? llowed future mesne profits at 
the i ate of Rs. 160 per annum. There is no 
basis for this award. The plaintiff has not 
ddu - da "y eviden ? e t0 P rove the mesne pro^ 

^fiSTSS-p 

'an b ; AS^JA^ to 6 the^maU 

afiS by^he^nd'defendant 1 can 
nfri a ^ff rded a j mesne profits. The court below 
did not award past mesne profits and no oT- 

re.Sg m to m S n matter* ^ by the plaintilT 

p.iwrtiS th in re fho d n t0 the - mesne profits of the 

and 7 at the rate admitted bv "he 2nd defen 

only 'one ^a.fof S M* plain ^ o/aim 

plaintiff ^ 

The lourt bet • m ° di ^ cations the decree of 
is dismissed. ' S conflrmed and this appeal 

in ( JhL The P arties wil1 pay and receive costs 
>n this court ,n proportion to their success 

B/ V.R.B. Appeal dismissed. 


A. I. R. 1952 TRAVANCORE-COCHIN 
GANGADHARA MENON and 
VITHAYATH rL JJ. 

Parameswaran Padmanabhan Namni a 

18-tSS. APP “' N °' 653 •» H24 Or). D 

Civil P. C. (1908). O. 22 R 2 — iwv. . 

.( defendants - L ee al 
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on record — Omission to make entry as required 
under O. 22, R. 2 — Effect. 

The omission on the part of the Court to 
make an entry on the record to the effect 
that the legal representative of the de¬ 
ceased defendant was one of the surviving 
defendants in the case as required by O. 22. 

R 2 does not make the decree subsequently 
passed a nullity, and the legal representative 
of the deceased defendant, who is a party 
to the decree, cannot contend in execution 
that the decree is a nullity. AIR 1951 
Trav-C 225. Disting. (Para 6) 

Anno: C. P. C.. O. 22. R. 2 N. 1. 


V. G. Sankara Narayana Pillai, for Appellant; 
T. R. Atchutha Warrier, for Respondent. 
REFERENCES: Courtwar/Chronological/ Paras 

('51) AR 1951 Ajmer 64 (1) : (1948 AMU 38) 6 
(’29) AIR 1929 All 347 (1): (116 Ind Cas 746) 6 
('40) AIR 1940 Bom 259: (ILR (1940) Bom 487) 6 
(’33) AIR 1933 Lah 710: (144 Ind Cas 618) 6 

(’30) AIR 1930 Mad 579: (126 Ind Cas 486) 

(’33) AIR 1933 Nag 95: (29 Nag LR 12) 

(’36) AIR 1936 Pat 548: (15 Pat 326) 

(’51) 1951 Ker LT 144: (AIR 1951 Trav C 225) 

VITHAYATHIL, J.: The 2nd defendant in O. 
S. No. 957 of 1110 of the Kuzithura Munsiff’s 
Court is the appellant in this Second Appeal. 
The appeal is from an order in execution. The 
decree is for arrears of jenmi dues payable by 
the family of defendants 1 and 2 for the decree 
schedule properties. Defendants 1 and 2 belong to 
a joint Hindu family governed by the Mitak- 
shara Law. When the suit was instituted, the 
1st defendant was the manager of the joint 
family. The 2nd defendant is the eldest son ot 
the 1st defendant and he was impleaded in 
the suit as a person in possession of * he P r °‘ 
perties under the 1st defendant. Defendants 
2 to 8 were impleaded as persons having some 
interest in the suit properties. Defendants 
and 4 alone contested the suit. The 1st de¬ 
fendant died on 30-2-1111. But no one was 
impleaded in his place and the suit was decreed 
on 30-6-1111. In execution of the decree, the 
plaintiff filed a petition on 23-12-1119 for lm 
pleading the 2nd defendant and his younger 

brother as the legal representatives of the 1st 

defendant. Without issuing noticeJo the per 
sons sought to be impleaded, the execution 

court ^corded the 2nd defendant « one olfte 

legal representatives of the 1 defen- 

a eaded wh h ?n 

applied for execution of ,<* ^ 

defendant objected on the groundI thatMhe 

SThTV d n ef“d y an a t S S not be« P n impleaded 
before the suit was decreed. 

(2) The trial court held that since the 2nd 

I 

trial Court was confirmed. 

(.3) The question to be decided in this second 
appeal is whether the decree is a nullity b> 
reason of the fact that the legal representatives 
of the deceased 1st defendant were not implead: 
ed before the suit was decreed It is not dis 
puted that the 2nd defendant who is thei eldest 
son of the 1st defendant and who became the 
manager of the joint family on the death of the 


1 st defendant was the legal representative of 
the latter. It is stated in the objection peti- 
ti°n of the 2nd defendant that on the death of 
the 1 st defendant the suit properties devolved 
on him. It is therefore clear that on the death 
of the 1st defendant the right to sue survived 
against the 2nd defendant. Order 22, Rule 4, 
C. P. C.. can have no application in such cases.’ 
It is only where one of two or more defendants 
dies and the right to sue does not survive 
against the surviving defendant or defendants 
alone or a sole defendant or sole surviving 
defendant dies and the right to sue survives, 
that the court should, on application made in 
that behalf, cause the legal representative of 
the deceased defendant to be made a party to 
the suit, and it is only where within the time 
limited by law no application is made for the 
purpose that the suit will abate as against the 
deceased defendant. Therefore no question of 
abatement under Order 22 Rule 4 arises in this 
case. 

(4) It is Order 22. Rule 2 that applies in 
such cases. That rule reads thus: 

"Where there are more plaintiffs or defen¬ 
dants than one, and any of them dies, and 
where the right to sue survives to the sur¬ 
viving plaintiff or plaintiffs alone, or against 
the surviving defendant or defendants alone, 
the court shall cause an entry to that effect 
to be made on the record, and the suit shall 
proceed at the instance of the surviving 
plaintiff or plaintiffs, or against the surviving 
defendant or defendants.” 

It is admitted by the plaintiff that in this 
case no entry was made by the court on the 
record to the effect that the suit survived against 
the 2nd defendant after the death of the 1st 
defendant. The question for consideration is 
what the effect of this omission is so far as the 
decree is concerned. Will the decree in such 
cases be a nullity? 


(5) Reliance was placed by the learned ad¬ 
vocate for the appellant on a ruling of this 
Court reported in ‘ITHAPPIRI MATHAI v. 
5RI DEVI ANAHARJANAM’. 1951 Ker 

T 144. That was a suit instituted 
igainst a Namboodiri Illom. The 1st 

iefendant who was the karnavan of the 
Horn died during the pendency of the suit 
ind no one was brought on record as his legal 
epresentative. The next senior member or 
he Illom was already on the array of parties 
mt he was not brought on record as the kar- 
lavan of the illom and the suit was decreed, 
rwo members of the Illom brought a suit to 
;et aside the decree and execution proceedings 
illeging, among other grounds. Jhat ‘he decree 
vas not validly obtained against the Illom. it 
,vas held that 

“as long as the karnavan of the illom was 
not brought on record as such after the death 
of the 1st defendant, in the eye of law there 
was no representation of the > n °™ ’L 
suit and so the decree obtained cannot be 
valid and binding on the illom. 
rhe question whether the decree was a nullity 
.vas not considered in that case. What was 
eld in that case was that the decree was no 
valid so far as the illom was concerned as it 
vas not obtained against the karnavaniass sue:h. 
rhe validity of the decree was Questioned m a 
Fresh suit by persons %vho werenotpnrt- 
:he decree. In the present case the 2 nci ae_ 
[endant who is a party to the decree 
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tending in execution that the decree is a nullity 
and that it is not binding on him. We do not 
think that the decision in *1951 Ker L T 144’ is 
an authority for this position. 

(6) The question for consideration in this 
case is whether the omission on the part of the 
court to make an entry on the record to the 
effect that the legal representative of the de¬ 
ceased defendant was one of the surviving de¬ 
fendants in the case will make the decree 
subsequently passed a mere nullity. Order 22, 
rule 2 requires that the court should cause an 
entry to be made on the record to the effect 
that the suit survived against the surviving 
defendant or defendants. It is not necessary 
to implead the persons against whom the suit 
survives as the legal representative of the de¬ 
ceased defendant. It has been held in various 
cases that when the legal representative of a 
deceased defendant is already on the array of 
parties it is not necessary that an application 
should be filed for substituting him as the legal 
representative of the deceased defendant. 
‘DAWLOO MA v. KARNAM GHOWDAPPA’ 
AIR 1930 Mad 579; ‘SANKRU v. BHOJU\ AIR 
1936 Pat 548; ‘HIRMAL v. SUNDAR SINGH’ 
AIR i933 Lah 710; ‘NARANLAL v. SHIVA 
PRASAD’, AIR 1940 Bom 259; ‘NANKOO 
AHIR v. BHAGELU AHIR\ AIR 1929 All 347 
U); 4 MT. LAXMI BAI v. AMRITLAL’, AIR 1933 
Nag 95; ‘KANAKMAL v. UDAI CHAND\ AIR 
1 951 Ajmer 64(1) are some of the cases in 
which the law was laid down as stated above 
to the W0I *ding of Rule 2 of Order 
Z 2 , it is the duty of the court to make an en- 

!!?\ 0 . n u thc ? cord on the death of a defendant 
that the suit survived against one or more of 
the surviving defendants. Of course when a 
defendant dies and the suit survives against 
one or more of the surviving defendants the 
court has to be apprised of the fact so that 
the court may make the entry on the record us 

fino° nf 6d fh by -^ ,e 2 of 0rder 22 ‘ Under Article 
609 of the Travancore Civil Courts’ Guide 

a written intimation made to the court that 
* to ‘ he . su t is , dead and that no fresh 
GEE”, i be “"P'eaded. the party’s heirs 
being already parties to the suit, shall be 
treated as a petition” 

accordin ely- That rule re- 
I a ‘f. s . onl .y t° the court fee to be paid when a 
written intimation is made to the court. The 
Civil Procedure Code does not provide for anv 

0n being ,. made in such case?. In some 
of the cases mentioned above, it was held that 
oral intimation will be sufficient- vide ‘AIR 
1930 Mad 579 and AIR 1936 Pat 548’. There 5 
nothing m the Code to support the view that 

Lin Ure t0 - give ‘he intimation and the con- 

sequent omission on the part of the Court tn 

aTwiTmaSV H reqU1 ' red by Rule 2 SfSdS 

““ make the decree a nullity. That mav 
be a ground for setting aside the decree in ^n 
propriate proceedings by the leeal rinr„Jl * P ' 
the defendant 

that the decree is a nullity. execution 

(7) It was brought to our notice that in tki*. 

85 M 

decree-schedule properties in favour of his wife 


who subsequently mortgaged the same to a 
stranger and that in the mortgage deed a sum 
of Fs. 5000 was recited for payment towards 
this decree debt. The document was presented 
for registration by the 2nd defendant himself 
as mukthiyar holder of his wife. The mort¬ 
gagee paid Rs. 200/- on 24-4-1120 and Rs. 150/- 
on 3-5-1120 towards the decree debt. Subse¬ 
quently. the decree-schedule properties were 
sold by the donee to three persons and one of 
the vendees paid 2706 fanams towards this 
decree debt. Thus it will be seen that the 2nd 
defendant has treated the decree as one valid 
and binding on him. 

(8) For the above reasons, we hold that the 
decree in this case is not a nullitv. We there¬ 
fore confirm the order of the lower courts and 
dismiss this Second Appeal with costs. 

Appeal dismissed. 
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KOSHI AND GOVINDA PILLAI JJ. 
Valliamma Malu Pillai, Appellant v. Uma- 
thanu Pillai. Respondent. 

n/ CiAppea,s Nos - 292 and 304 of 1951, 
W- o-12-J9ol. 

/£S!*^ f0re) Nan J' nad Vellala Act (6 (VI) 

It cannot be said that S. 17 is intended 
to coyer cases where the widow or widows 
co-exist with the mother of the deceased 
when the succession opens. When there are 
no lineal descendants the section entitles the 
widow to enjoy the whole of the intestate’s 
property until her death or re-marriage 
without any power of alienation. (Para 3) 
Advocate-General T. N. Subramonia Iyer, for 
Appellant; N. Varadaraja Iyengar, for Respon- 

ar£J5??^ NT # These two civil miscellaneous 
appeals arise from a consolidated order passed 

twn‘ a h nn f ar , ned W* 1 Judge of Nagercoil oj 
ri P t P n 0ns ?®r the grant of succession cer- 
tificates One Thiraviam Pillai, a Nanjinad 

y-Sfth— 9" the 9,h ‘Chingom’ 1125 leaving 
a childless widow and a brother. To collect 

af also ?h m e°hrith dUe t0 J he . deceased the widow 
as also the brother made two separate applica- 

ceased ea Th. da rH ing . ‘° b * the he * 3 the d£ 
cession' No <5 $ Jo? P pl > c ati° n which is suc¬ 
cession iNo. 5 of 1125 comprised three itemc 

cession^Nn b . rotl } e ^’ s cn application which is Suc¬ 
cession No. 1 of 1950 related to items 1 and 3 

standfn™ d0W f application and two other out- 
fn thl g • J . favou . r of the deceased. Item 2 
amrtlin#w^ d °w s petition represents the gratuity 
amount due from the Government. ‘ 

a _^ h ! rav ^ n 9 P‘llai was a Government servant 
certif a^ l n harne , ss : Th e court allowed a 
2 t e gra, i ted t0 the widow in res- 

5k* ltem - As * or the other items of 

hnrf tS n the - < ^ U r t t 5? k the view that the widow 
had no right to them as the brother was thp 

sole heir of the deceased. Accordingly the 

5H55T s a PPl'cation for the grant of the cer¬ 
tificate was allowed. The widow has 
preferred these appeals. It stated E 
two appeals have been preferred sin!? ♦£ 4 

we , r * Th° applications before the lower court 
(2) The court allowed thp court. 

Vi n (6) S oM101 cXiS S'SSl^iB 
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heritance and succession when an intestate 
male died leaving a childless widow and a 
lineal descendant or descendants of the mother 
and the mother did not survive him. According¬ 
ly the saving provision in section 34(b) was 
invoked and applying the pre-existing law the 
Court held that the brother is the heir. 

(3) We are afraid the learned Judge has 
taken a very narrow view of section 17 of the 
Nanjinad Vellala Act and also omitted to no¬ 
tice section 20 and the implications thereof. 
Section 17 reads as follows: 

“On the death of an intestate male leaving him 
surviving no children or the lineal descen¬ 
dants of deceased children but only his widow 
or widows and his mother, the widow or 
widows shall enjoy the whole of his property 
until her or their death or remarriage with¬ 
out any power of alienation, provided, how¬ 
ever, that if the income from the property 
is insufficient even for bare maintenance, the 
widow or widows may alienate such property. 
On the death or remarriage of the widow or 
widows, the property shall devolve on the 
mother.” 


Though the section is not very happily word¬ 
ed we are unable to share the view the learned 
Judge holds that the section is intended to cover 
cases where the widow or widows co-exist with 
the mother of the deceased when the succes¬ 
sion opens. When there are no lineal descen¬ 
dants the section entitles the widow to enjoy 
the whole of the intestate’s property until her 
death or re-marriage without any power of 
alienation and it further provides that if the 
mother survives the widow or widows the pro¬ 
perty shall devolve on her. 


To interpret the section as meaning that the 
widow would get nothing when the intestate s 
mother does not survive him is perhaps, thougn 
not unwarranted by the language of the sec- 
tion. opposed to its intendment A perusal 
Chapter IV dealing with mtestate S suecewwn 
would show that the provision for the widow 
or widows of a deceased male aiways «>mes 
next to that for his children or the lineal des¬ 
cendants of the children and before all other 
persons treated as heirs are thought 

" death°ot 2 an* intestate S' leaving 

sr. ~ d . 

volw*011 ^mother’s linea, descendants^ 

SSIBS 

the “fattier^ 

.earned 

(4) The widow is hence a preterent.a^ he.r 

S a. ins 

a* irss 


the brother. In this view of the law, a certifi- 
cate to collect items 1 and 3 in her application 
has to be granted to her provided she would 
furnish security to the satisfaction of the lower 
court to make the amounts available to the 
brother on her death. As the widow makes 
no claim with respect to the other two items 
mentioned in the brother’s application no in¬ 
terference with the lower court's order regard¬ 
ing them is called for. 

(5) To provide for all eventualities, we will 
however make a further direction. In case the 
widow does not take out a certificate within 
six months from this date after furnishing ade¬ 
quate security the brother will be entitled to 
move the lower court for a certificate to be is¬ 
sued to him in respect of items 1 and 3 of the 
widow’s petition also provided he would fur¬ 
nish security to the lower court’s satisfaction 
.for the interest on these amounts till the 
widow's death at such rate as the lower court 
may deem fit. 

(6) The appeals are allowed to the extent 
indicated above. In the circumstances of the 
case we make no order for costs. 

V.R.B. Order accordingly. 
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KOSHI AND GOVINDA PILLAI JJ. 
Nanikutti Pisharasya, Appellant v. Anthoni. 
Respondent. 

Second Appeal No. 109 of 1124. D/- 13-8-1951. 
Cochin Verumpattamdars Act (8 (VIII) of 
1118), S. 5 (2) (amended by Amending Act (17 
(XVII) of 1120) — Cocoanut if major produce 
— Burden of proof — Point of time of deter¬ 
mining. 


In order to enable the plaintiff to take 
advantage of S. 5 (2), it must first be esta¬ 
blished by him that cocoanut is the major 
produce of the holding. The point of time 
with reference to which the question whe¬ 
ther cocoanut is the major produce of the 
holding has to be decided is the date of the 
demise and not the date when ’pattom is 
claimed. (P aras 3 and 4) 

V Sankara Menon and M. Narayana Menon. 
or Appellant; P. Raman Menon and R. Kochu- 
;rishnan, for Respondent. 

IEFERENCES: Courtwar/Chronological/ Paras 
A. No. 33 of 1124 (Cochin) 3 

KOSHI J.: There is no substance in this 
econd appeal preferred by the plaintiff. 

(2) The suit was for recovery of arrears 
,attorn due as per the terms of a registeie 
ease deed Ext. A dated 30-9-1116 and accord- 
ng to the plaintiff a portion of: * he P att °"? f f °' f 
119 and the pattom due for the first half ot 
20 were in arrears. The suit was instituted 
„ Dhanu 1120 when two out of the four in¬ 
stalments per year had already fallen due^ The 
mnual pattom fixed by the lease deed is Rs. 24- 
; n and a bunch of banana for Onam. Ad 
nittedly. the defendant had paid anL am ° 1 u 1 g 
3 Rs. 15 towards the pattom due or j 
Before the trial court, there was some contr 
• ersv whether there has been a tender ol ine 
mbsequent arreare. That however does no 

intention had been paid into the court. 
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The real dispute in the case is, as the lease 
is of garden lands whether the plaintiff was 
entitled to take advantage of the provision en¬ 
acted by S. 5(2) of the Cochin Verumpattam- 
dars Act VIII (8) of 1118. That provision as 
originally enacted was as follows: 

'■Where cocoanut is the major produce of a 
garden land and the pattom fixed therefor 
under the contract of tenancy is payable in 
money, it shall be obligatory on the part 
of the ‘verumpattomdar’ to give and the les¬ 
sor to accept the ‘pattom’ accruing due after 
the commencement of this Act in kind com¬ 
puted on the basis of the market value of 
eocoanuts prevailing on the date of the con¬ 
tract of tenancy or the money value thereof 
computed at the market rate prevailing on 
the date on which such pattom accrues due.” 
This provision has since been amended by Act 
XVII (17) of 1120 dated 14th Mithunom 1120 
and with the amendment the provision read 
thus: 


“Where cocoanut is the major produce of a 
garden land and the pattom fixed therefor 
under the contract of tenancy is payable in 
money, it shall be obligatory on the part of 
the verumpattamdar to give and the lessor 
to accept the pattom accruing due after the 
commencement of this Act in kind computed 
on the basis of the average market value of 
cocoanuts for a period of twenty years prior 
to the date of the contract of tenancy or the 
money value thereof computed at the mar¬ 
ket rate prevailing on the date on which such 
pattom accrues due.” 

There are certain provisos added to it by the 
amendment Act but they are not material for 
the purpose of this second appeal. The Verum- 
pattamdars Act now in force contains no pro¬ 
vision for payment of pattom in kind. Accord¬ 
ing to the plaintiff S. 5(2) as amended has no 
application here while the defendant’s case is 
that S. 5(2) itself has no application but if it 
has application it is only the provision as 
amended that could apply and not the original 
provision. In the view we take of the case, the 
dispute as to which provision applies does not 
at all arise. 

(3) In order to enable the plaintiff to take 
advantage of S. 5(2), it must first be established 
that cocoanut is the major produce of the hold¬ 
ing. The trial court which held that the plain¬ 
tiff was entitled to the benefit of the provision 
did not even advert to this aspect. Before the 
lower appellate Court there* was a sharp con¬ 
troversy whether the point of time with re¬ 
ference to which the question whether cocoanut 
is the major produce of the holding has to be 
decided is the date of the demise or the date 
when ‘pattom’ is claimed. The lower appel¬ 
lee Court reversed the Munsiff’s decision that 
the plaintiff was entitled to the benefit of the 
provision and m our opinion decided the ques- 

thTt -°i 5 b ? ve righ * ly when n held 

rnfcl ’ if T* nal d ? te was the date of the de¬ 
mise. If the provision as originally stood gave 
any room for doubt about it the provision as 
amended has dispelled it altogether. The said 
view was taken recently by a Bench of this 
in ‘S. A 33 of 1124 (CochfnV. 

(4) The holding consists of four items com- 
prising an area of 6 acres and 16 cents of gar- 
den lands As mentioned, the ‘pattern* fixed 
xs us. 24-6-0 and one bunch of banana. The 
pattom chit* shows that on item 3 there was 
one cocoanut tree and that on item 4 there were 


12 cocoanut trees. Admittedly, when Ex. A 
came into existence, the first three items were 
outstanding under an earlier registered lease 
deed which included three other items of pro¬ 
perty also. That lease deed is Ext. 11. dated 
1-11-1093. Item 3 of the present lease deed 
is item 1 in Ext. 11. In 1093 there was only 
one cocoanut tree in all the six items taken 
together and that was on the present item 3. 
The pattom fixed there is Rs. 22-12-10 and the 
defendant’s contention that the proportionate 
•pattom’ for the three items included in Ext. 
A came to Rs. 10-10-0 has not been disputed 
by the plaintiff. 

The fourth item included in Ext. A was on 
its date outstanding in the possession of defen¬ 
dant himself under an oral lease on a ‘pattom’ 
of Rs. 11-12-0. The defendant was therefore 
paying Rs. 22-6-0 to the plaintiff when Ext. A 
was executed and under which the ‘pattom’ 
is enhanced by Rs. 2 with the result that 
Rs. 24-6-0 came to be fixed as the ‘pattom’. 
These facts as mentioned by the lower appel¬ 
late court ace ‘prima facie’ sufficient to show 
that cocoanut was not the major produce of 
the holding in 1116. The burden to show that 
it was is on the plaintiff and there is no evi¬ 
dence worth the name to come to a conclusion 
different from that arrived at by the lower 
appellate Court. 

(5) The learned Counsel for the appellant 
referred to an account furnished by a com¬ 
missioner deputed to conduct a local inspection 
of the properties. Either Court below has not 
referred to that Report nor has the commissioner 
been examined. It is clear what the'commis¬ 
sioner was trying to find out was whether the 
cocoanut was the major produce of the holding 
at the time of the suit. That was the basis on 
which the plaintiff fought her case in the lower 
appellate court & now since in S. A. 33/1124 
a different view was taken the attempt of the 
Counsel was to show that there was evidence 
in the case that the cocoanut was the major 
produce even in 1116 when the plaint demise 
was made. Ext. A itself shows the ‘pattom* 
was fixed with reference to the land and the 
lessor’s trees on the holding. If the tenant has 
since by his labours increased the productive 
capacity of the land and what was originally 
barren or waste land has been converted into 
cocoanut gardens by him the lessor cannot 
seek to take advantage of the same for the 
purpose of S. 5(2) in its original form or as 
amended in 1120. 

(6) The second appeal therefore fails and 
we dismiss it with costs. 

V.R.B. Appeal dismissed. 
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SANKARAN AND GANGADHARA MENON JJ. 

Padmanabhan Nadar Paramu Nadar. Appel¬ 
lant v. Kumaran Satyanesan, Respondent. 

A. S. No. 403 of 1950, D/- 7-9-1951. 

Travancore Civil P. C., S. 8 (as amended by 
Act XXV (25) of 1121) — Retrospective effect. 

The amendment of the section has not 
in any way destroyed or curtailed the plain¬ 
tiff’s rights under the decree. His right to 
realise the decree amount from the judg¬ 
ment-debtor and his properties remains un¬ 
affected. But a change in the procedure to 
be followed in the matter of executing the 
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decree has been affected by section 8 as 
amended by Act XXV of 1121. It is a well- 
recognised principle that such changes in the 
law of procedure are retrospective in effect. 
Consistent with this principle it has to be 
held that the procedure prescribed by sec¬ 
tion 8 as amended is applicable not only to 
proceedings in execution started after the 
amended section came into force but also 
to the execution proceedings which were 
initiated prior to the amendment of the 
section and which were pending on the date 
when the amendment came into force. The 
Court could proceed with any application in 
furtherance of execution only if the required 
sanction was also produced along with the 
application. But the Court is not justified 
in totally rejecting the proclamation sche¬ 
dule filed by the decree-holder. The new 
procedure insisting on the production of 
Government sanction along with the appli¬ 
cation to proceed in execution against kan- 
dukrishy lands was brought into force during 
the pendency of the execution proceedings 
started in accordance with the procedure 
that was till then in force. In such a situ¬ 
ation. the decree-holder should have been 
allowed a reasonable time to obtain and 
produce the Government sanction as re¬ 
quired by section 8 and the case should have 
been adjourned for that purpose. The Tra- 
vancore Civil Procedure Code has now been 
replaced by the Indian Civil Procedure Code 
which does not contain any'provision simi¬ 
lar to that contained in section 8 of the Tra- 
vancore Code. Thus, the decree-holder is 
now entitled to proclaim and sell the attach¬ 
ed properties for realising the decree 
amount due to him by following the pro¬ 
cedure prescribed by the Indian Code and 
he is not obliged to produce any Govern¬ 
ment sanction in respect of kandukrishy 
lands. The judgment-debtor is not in any 
way prejudiced by the new situation brought 
about by the Indian Civil Procedure Code 
having been made applicable to the State of 
Travancore. (Para 2) 

M. Madhavan Nair, for Appellant; T. K. 

Narayana Pillai. for Respondent. 


SANKARAN. J.: The plaintiff decree-hol¬ 
der is the appellant. In execution of the decree 
in this case, certain properties belonging to 
the defendant were attached as early as in 
the vear 1112. The defendant’s son had pre¬ 
ferred a claim against that attachment. The 
execution court dismissed the claim petition. 
The fresh suit instituted by the claimant to 
set aside that order and to have his right to the 
attached properties established also went 
against him. During the pendency of these 
proceedings the execution of the decree in the 
case had been stayed. On 23-6-1116, the de¬ 
cree-holder filed E. P. No. 200 of 1116 seeking 
to recover the decree amount by selling tne 
attached properties and by the issue of warrant 
against the judgment-debtor. While the execu¬ 
tion proceedings were in progress on tneJ basis 
of this petition the 1st defendant filed an ob¬ 
jection petition and applied for sanction to 
admit the objection petition. 

The objection petition was accordingly ad¬ 
mitted and the decree-holder was called upon 
to answer the objection raised by the 1st de¬ 


fendant. On 24-1-1124, the decree-holder filed 
a statement in answer to the objections raised 
by the 1st defendant. By a special petition 
filed on 27-2-1124. the 1st defendant 
requested the court that the plea of limitation 
raised by him may be considered and decided 
in the first instance. Accordingly, arguments 
on the question of limitation were heard and 
on 30-5-1124 the execution court upheld the 
defendant’s plea of limitation and dismissed 
the execution petition as barred by limitation. 
The decree-holder took the matter in appeal 
to the High Court in A. S. No. 361/1124. That 
appeal was allowed and it was held that the 
execution petition dated 23-6-1116 was only a 
continuation of the prior execution petition and 
that there was no bar of limitation for proceed¬ 
ing with the execution of the decree in the 
case. After the records were received back in 
the execution court, the decree-holder filed a 
petition on 3-12-1949 praying that the attached 
properties may be proclaimed and sold for the 
realisation of the decree amount. 


On 31-1-1950, the 1st defendant again filed a 
petition raising several objections to the pro¬ 
clamation schedule filed by the decree-holder 
and praying for a rejection of the proclama¬ 
tion schedule. One such objection was that the 
properties proclaimed for sale were kandukrishi 
lands and. as such, these properties should be 
proceeded against in execution only after ob¬ 
taining the sanction of Government as con¬ 
templated by section 8 of the Travancore Civil 
Procedure Code as amended by Act XXV of 
1121. No such sanction had been obtained and 
produced by .the decree-holder in this case. The 
execution court therefore accepted the conten¬ 
tion of the 1st defendant and by the order 
dated 23-3-1950 allowed his objection petition. 
The present appeal is against that order. 


(2) As already stated, the decree-holder is 
proceeding to sell the attached properties on 
he basis of the execution petition filed on 
>3-6-1116 and which is still pending. The law 
>f procedure as it stood at the time of filing 
hat execution petition did not insist on the 
production of any Government sanction along 
vith the execution petition to enable the decree- 
polder to bring to sale the judgment-debtors 
nterest in the kandukrishi lands which had 
>een attached in execution of the decree. The 
;cope of Section 8 of the Travancore Civil Pro- 
'eHure Code as it stood at that time was limited 
o the institution of suits. The section was as 

follows: • . 

"No Civil court shall take cognisance.of any 
suit relating to Pensions Kanduknshi, Viru- 
thi, or service Inam lands, or to any benefits 
arising out of such lands, unless the plaint 
is accompanied by an order of OUR GOVERN 
MENT permitting the plaintiff to seek red¬ 
ress in Civil Courts.” 

But subsequently this section was amended 
jy Act XXV of 1121 so as to insist on the> pro¬ 
duction of the Government sanction contem 
slated bv the section along with ?PP}“ atI0 " 
in execution also, when such appBcations «■ 
late to pensions and to the lands of the catej 
jory specified in the Section. The amenaeo 
section stands as follows: 

"No Civil Court shall take comzance of ag 
suit or ‘execution proceedings’ relatjrtio 
pensions, to Kandukrishy, Viruthi w Service 
Inams lands, or to any benefits ar,s ^^^ io ° n 
such lands, unless the plaint or execuuo 
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application* is accompanied by an order of 

OUR GOVERNMENT permitting the plaintiff 

or 'the decree-holder* to seek redress in Civil 

Courts.** 

This amendment came into force on 17-12-1121. 
It is contended on behalf of the decree-holder- 
appellant that the procedure prescribed by the 
amended section can be insisted on only in 
respect of execution applications presented sub¬ 
sequent to 17-12-1121 and that it cannot affect 
the proceedings in this case which are being 
conducted on the basis of the execution peti¬ 
tion filed on 23-6-1116. 

The amendment of the section has not in 
any way destroyed or curtailed the plaintiff’s 
rights under the decree in this case. His right 
to realise the decree amount from the judg¬ 
ment-debtor and his properties remains unaf¬ 
fected. But a change in the procedure to be 
followed in the matter of executing the decree 
has been affected by Section 8 as amended by 
Act XXV of 1121. It is a well-recognised prin¬ 
ciple that such changes in the law of proce¬ 
dure are retrospective in effect. Consistent with 
this principle, it has to be held that the proce¬ 
dure prescribed by Section 8 as amended is 
applicable not only to proceedings in execution 
started after the amended section came into 
force but also to the execution proceedings 
which were initiated prior to the amendment of 
the section and which were pending on the date 
when the amendment came into force. The 
court could proceed with any application in 
furtherance of execution only if the required 
sanction was also produced along with the ap¬ 
plication. In the present case, the proceedings 
initiated by the execution petition dated 23-6- 
1116 were pending when the amended section 
8 came into force. It was long after such amend¬ 
ment that the decree-holder applied on 3-12- 
1949 that the attached properties may be pro¬ 
claimed and sold. Necessarily, therefore, the 
execution court could proceed to proclaim and 
sell the kandukrishy lands included in the 
proclamation schedule only on production by 
the decree-holder of the sanction of Govern¬ 
ment as contemplated by the section. 

To this extent the view taken by the lower 
court is correct. All the same it cannot be said 
that the court was justified in totally rejecting 
the proclamation schedule filed by the decree- 
holder. It has to be remembered that the new 
procedure insisting on the production of Gov¬ 
ernment sanction along with the application to 
proceed m execution against kandukrishy lands 
was brought into force during the pendency of 
the execution proceedings in this case started 
in accordance with the procedure that was till 
then in force. In such a situation the decree- 
holder should have been allowed a reasonable 
time to obtain and produce the Government 
sanction as required by section 8 and the case 
should have been adjourned for that purpose. 
It is stated on behalf of the decree-holder that 
he had already applied to Government for the 
issue of the required sanction. The production 
of such sanction has now become unnecessary 
in view of another change that has taken place 
m the law of procedure. 

The Travancore Civil Procedure Code has 
now been replaced by the Indian Civil Proce¬ 
dure Code which does not contain any provi- 
sion similar to that contained in Section 8 of 
the Travancore Code. Thus, the decree-holder 
is now entitled to proclaim and sell the attached 
properties for realising the decree amount due 


to him by following the procedure prescribed 
by the Indian Code and he is not obliged to 
produce any Government sanction in respect 
of Kandukrishy lands. On behalf of the res¬ 
pondent. it is argued that his rights will be 
prejudicially affected by allowing the decree- 
holder to take advantage of the new situation 
brought about by the Indian Civil Procedure 
Code being made applicable to this State also. 
We see no force in this contention. It cannot 
be said that when Section 8 of the Travancore 
Civil Procedure Code was amended by Act 
XXV of 1121 any special right had been creat¬ 
ed in favour of the judgment-debtor in this 
case. His. liability under the decree remained 
the same as before. The only effect of the 
amendment of Section 8 was to insist on a 
particular procedure being followed by the 
decree-holder in the matter of enforcing such 
liability against the defendant. 

Just as the decree-holder was obliged to fol¬ 
low the new procedure prescribed by Section 
8 as amended, he is entitled to be relieved of 
such an obligation, when the matter is to be 
governed by the Indian Civil Procedure Code. 
Even if the Indian Civil Procedure Code had 
not been made applicable to this State the de¬ 
cree-holder could have enforced the decree 
against the defendant after obtaining and pro¬ 
ducing the necessary sanction under Section 8 
of the Travancore Code. Viewed in all these 
aspects, it is clear that the respondent-judg¬ 
ment-debtor is not in any way prejudiced by 
the new situation brought about by the Indian 
Civil Procedure Code having been made appli¬ 
cable to this State. 

(3) In the result, this appeal is allowed and 
in modification of the order of the lower court 
the decree-holder is allowed to proceed with 
the execution of the decree in accordance with 
the law in force and in the light of the observa¬ 
tions made above. 

D.H. Appeal allowed. 
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Sivjnanam Abraham and another, Appellants 
v. Mathevan Pillai Bhoothalingam Pillai and 
others. Respondents. 

Second Appeal No. 118 of 1124, D/- 24-7-1951. 

(a) Civil P. C. (1908), S. 11 — Suit for reco¬ 

very of rent and possession before expiry of 
lease — Decree refusing possession on ground 
that there was no forfeiture clause in lease 
deed and that the lease was subsisting — Sub¬ 
sequent suit after determination of lease for 
possession held not barred, cause of action being 
different. (Para 6) 

Anno: Civil P. C., S. 11, N. 72. 

(b) T. P. Act (1882), S. 108 (q) — Deter¬ 
mination of lease — Law implies obligation of 
tenant to surrender possession. 

The landlord’s claim for recovery of pos¬ 
session of the properties from a tenant on 
the determination of the tenancy need not 
be based on any contract expressly entered 
into in that behalf. The right of the land¬ 
lord to get, and the liability of the tenant 
to surrender possession of the properties 
leased, on the determination of the tenancy, 
is inherent in the very relationship of land¬ 
lord and tenant and will be implied by the 
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law.. Section 108 (q) has recognised this 
obligation on the part of the tenant: (1869) 
I.R 4 QB 170. Rel. on; 8 Bom 160. Ref. 

(Para 7) 

Anno: T. P. Act. S. 108, Cl. (q) N. 1 . 

(c) T. P. Act (1882), S. 116 — Mortgagor in 
possession as lessee from mortgagee—Transfer of 
possession by mortgagor — Lessee without trans¬ 
ferring interest as lessee — No privity of estate 
is created between lessor-mortgagee and trans¬ 
feree — Transferee holding over after expiry 
of lease is liable for mesne profits for use and 
occupation. 

Where the mortgagor of the properties is 
in possession of the mortgaged properties as 
a lessee from the mortgagee, mere transfer 
of possession by the lessee to third person 
without transferring his interests as lessee 
to the transferee will not make the trans¬ 
feree liable to the landlord as the transfer 
does not create an estate in the transferee 
nor is possessidn necessary to fasten lia¬ 
bility on the transferee if the lessee trans¬ 
fers his interests as lessee. Transfer in such 
a case is a transfer of ownership of pro¬ 
perty possessed by lessee antecedent to the 
lease. To fasten liability on account of the 
principle of privity of estate on the trans¬ 
feree the transfer must be of the leasehold 
whether accompanied or not accompanied bv 
possession. AIR 1939 PC 14, Rel. on. 

The original tenant or any person deriv¬ 
ing possession from him who continues to 
hold over after the expiry of the terms of 
the lease without the consent of the landlord 
would be liable to the landlord for damages 
for use and occupation. If the continuance 
in possession is against the landlord's dis¬ 
sent, the party in possession woqld be liable 
for mesne profits subject to the bar of limi¬ 
tation. The transferee from lessee cannot 
even plead want of notice of the lessor's 
claim in this regard assuming that know¬ 
ledge is necessary or material. (Paras 8. 11) 
Anno: T. P. Act, S. 116, N. 13. 

N. Varadaraja Iyengar, for Appellants; T. R. 
Subramonia Iyer, for Respondents. 

REFERENCES: Courtwar/Chronologicai/ Paras 
('39) 66 Ind App 50: AIR 1939 PC 14 8 

(’84) 8 Bom 160 7 

(1869) LR 4 QB 170: (38 LJQB 73) 7 

SUBRAMANIA IYER J.: Defendants 2 and 
3 are the appellants in this Second Appeal. Ap¬ 
pellants 2 to 8 in the lower appellate Court 
who are the legal representatives of the de¬ 
ceased appellant there (PlaintitT) are respond¬ 
ents 1 to 7 here. They have filed a memo¬ 
randum of objections. The 1st defendant is 
the 8th respondent. 

(2) The 1st defendant who was the owner 
of the properties shown in the schedule at¬ 
tached to the plaint gave a possessory mort¬ 
gage thereof to the plaintiff under Ex. A dat¬ 
ed 27-4-1106. On even date he took the pro¬ 
perties back on lease for a period of 3 years 
certain and executed Ex. B in favour of the 
plaintiff, fixing an yearly rent and providing 
for half-yearly payment. Ex. B creates a charge 
over the 1st defendant's interests over the 
properties for the rent payable under the 
lease. On 18-8-1107, the first defendant as¬ 


signed ms ownership over the properties to 
the second defendant under Ex. J, without 
mentioning the fact that he was holding the 
properties as a lessee. The 2nd defendant, in 
his turn, assigned the rights obtained by him 
unaer Lx. J to the 3rd defendant under Ex H 
dated 26-1-1115. 

(3) On 4-10-1107, the plaintiff brought a suit 
impleading defendants 1 to 3 and another party 
for arrears of rent for the years 1106 and 1107 
as also for recovery of possession of the pro¬ 
perties on the ground that the sale deed by 
the 1st defendant to the 2nd defendant was 
brought about in collusion between defendants 
1 to 3 on a deliberate suppression of the fact 
that the 1 st defendant was holding as lessee 
with a view to defeat the rights of the plain¬ 
tiff. Relief in respect of the rent after the 
date of the sale deed was claimed also against 
defendants 2 and 3 on the ground that the sale 
in the name of the 2nd defendant was really 
for the benefit of the 3rd defendant. Ex. D 
is the judgment in that case which was pro¬ 
nounced on 15-4-1108 and Ex. VI is the plaint 
therein. A decree was given for arrears of 
rent against the 1st defendant. No relief was 
granted against defendants 2 and 3. The pra¬ 
yer for recovery of possession of the properties 
was refused on the ground that Ex. B does 
not stipulate for forfeiture of the term (which 
expires only on 27-4-1109) on default of pay¬ 
ment of rent and the suit having been brought 
before the term expired, that is, during the 
subsistence of the lease, it was premature. 

(4) The present suit (O. S. 182/116 of the 
District Munsiff's Court, Nagercoil) was brought 
on 4-3-1116 for recovery of possession of the 
properties on foot of the lease as also for re¬ 
covery of arrears of rent from 1108 onwards 
and for future rent, seeking to recover the 
entire rent from defendants 1 to 3 as also 
by sale of the equity of redemption over the 
properties subject to the mortgage in his 
favour. The 3rd defendant alone contested. He 
resisted the claim for recovery of possession 
of the properties on the ground that it was 
barred by ‘res judicata’ on account of the 
decision in the prior suit (Ex. D). The relief 
claimed against defendants 2 and 3 for arrears 
and future rent was repudiated. The allega¬ 
tion made in the plaint that the assignment 
taken in the name of the 2nd defendant was 
for and on behalf of the 3rd defendant was 
also denied. The Munsiff granted a decree for 
recovery of properties and rent both, arrears 
and future, against the 1st defendant but re¬ 
fused the relief that was asked for personally 
against defendants 2 and 3. In respect of the 
relief for recovery of arrears of rent by a 
charge upon the properties it was allowed, but 
was confined to one year, that is in the third 
and last year of the lease. The Munsiff de¬ 
creed costs against the 1st defendant and 
directed that the 3rd defendant should bear 
his costs. 

(5) The plaintiff filed an appeal (A. S. 152/ 
1122) in the District Court of Nagercoil against 
that part of the decree that was against him 
and the 3rd defendant filed a memorandum of 
objections regarding the relief granted by tne 
Munsiff for recovery of possession of, as a so 
in respect of the charge over, the properties 
allowed by the Munsiff. The Dl f t ."S t . 
dismissed the memorandum of obie^iorw as 
also the appeal except in respect of the per 
sonal relief against defendants 2 and 3. tie 
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granted personal relief against the 2nd defen¬ 
dant for arrears of rent from 18-8-1107 to 26- 
1-1115, that is for the period for which the 
title to the properties vested in him, and 
against the 3rd defendant from 26-1-1115 when 
he purchased the properties. The 3rd defend¬ 
ant was made liable for future rent also. The 
order for costs passed by the Munsiff was con¬ 
firmed. As regards the costs in appeal, the 
learned Judge directed that the parties should 
bear their respective costs. The plaintiff-ap¬ 
pellant died pending the appeal in the Dis¬ 
trict Court and his legal representatives were 
brought on record as appellants 2 to 8. 

(6) Learned counsel for the appellants urges 
two points in this Second Appeal. One is that 
the courts below erred in granting the relief 
for recovery of possession of the properties and 
the other that the District Judge erred in 
granting personal relief against defendants 2 
and 3 for arrears of, and future rent. The first 
point is sought to be sustained by stating that 
Ex. D, the judgment in the previous case, ope- 
rates as ‘res Judicata’ and that even if the 
claim be not so barred, there being no under¬ 
taking in Ex. B. on foot on which the suit is 
brought, to deliver possession back to the les¬ 
sor on the expiry of the term the claim for 
recovery cannot be allowed. The reason for 

infta h ot u tbe eaiIier suit, as already 

stated, was the subsistence of the tenancy. The 

a i S ° sa j S that tbe document evid¬ 
encing the lease does not provide for a for- 

TW the A er P ° n account of arrears of 
rent. This suit having been filed after the 

expiry of the term of the lease and the deter- 
rmnat on of the lease being the cause of ac- 

ln f‘hl he H pI , e ? ° f - re .l judica,a ’- which is based 
on the decision in the prior suit which refus- 

f d , f overy ,°f. Possession on account of the 

™ < i nc ? °f the lease> has no foundation and 
has only to be stated, to be rejected, nor has 

nrnn Se f 0nd - gr0 H nd on which recovery of the 

sideration 3 “ resisled ' any better cla ™ for con- 

(7) The landlord’s claim for recovery of dos- 

3 T and 6 

LR r 4VB n no ENDERSON V - W&aFum 

"tion determina- 

able aiid"complete 

?™„ o f ar«£sw p ° f lJS ^ 

f&rssi sryus 

on the determination of the term P In'fkf 

S a covenant or of any £ 
press stipulation, the tenant is under an 


implied contract to restore possession to the 
landlord." The complete Law of Landlord & 
Tenant by Redman, edited by Hill, 8th Edn. 
(1939) p. 459. 

See also ’VENKATESH NARAYAN v. KR1SH- 
NAJI ARJUN’, 8 Bom 160. Section 108 (q) of 
the Transfer of Property Act has recognised 
this obligation on the part of the tenant. In¬ 
deed one does not come across an instance ot 
this plea having been ever seriously put for¬ 
ward. 

(8) The second point raised in the Second 
Appeal relates to the personal liability of the 
appellants for the arrears of. and future rent 
claimed in the plaint. The learned Judge de¬ 
creed the claim against the appellants for the 
reason stated in paragraph 4 of nis judgment 
thus: — 

".The 1st defendant has sold the pro¬ 

perty to 2nd defendant in 1107 and he re¬ 
leased his right to 3rd defendant on 26-1- 
1115. So they are virtually assignees of the 
lessee. There is a privity of estate between 
them and the lessor. A covenant to pay rent- 
runs with the land and will be binding upon 
the assignee, though the liability does not 
extend to rents accrued due before the date 
of assignment. Since 2nd defendant purchas¬ 
ed all the rights of 1st defendant bv Ex. J 
and was in possession till 1115 the prior lease 
is binding on him, and he is personally lia¬ 
ble for the rent during the period he was in 
possession of the property. So also the 3rd 
defendant will be liable personally for the 
rent from 26-1-1115 till delivery subject to 
he limit under O. 20. R. 12. The fact that 
they were ignorant of the lease is of no 
consequence.” 

,.^ ery ft art 0{ . tbis masoning is erroneous. The 
case evidenced by Ex. B terminated bv the 
efflux of time limited thereby on 27 - 4-1109 

Fwho the ®T ry of term ‘ the lessee 

, ( '' b ° , ,n . th » ease happened even before the 

i eas f e be the owner of the properties) assign- 

nnd out °h.m e in P 3 ° ne t0 l he 2nd defendant 
? nd , pu ‘ h,m ,n . Possession. The 2nd defendant 

the h 3 rd U Tnd S n g ? e fi, hlS . interests in favour of 
the 3rd and put the latter in possession in 

Chmgom 1115. Thus, from the time of the ex- 

p i r '?/ * he permd of th0 lease fi, l the date 

continued to be with the 
fit 3rd defendants as aforesaid without 

lease b< The ‘r 3ny ? la " ner 00n nected with the 
suit waT h that ° f the . P'aintilT in the prior 
fenHn'nt’c LM B "^-reference to the 1st de- 
in S leas f? hl P » n the transfer made bv him 

with a view fa? B# 1 ? e £ ndant wa s deliberate 
that the frier 0 def0a j h , im - U is thus clear 
was not i v fer - u ade bv the 1st defendant 
1 aS c n ° l ° f hls nghts as lessee at all. though 
Mero S <‘° n , was , delivered to the transferee 
Mere transfer of possession by a lessee, with¬ 
out transferring his interests as lessee to a 
X-ee will not make the transferee liable 
to the landlord as the transfer does not create 
an estate in the transferee nor is possession 
necessary to fasten liability on the transferee 
f I S ransfcrs his in ‘erests as lessee To 
nrfiir liablht 7 on account of the principle of 

»Assort 
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(9) A lessee having been in possession after 
the termination of the lease is called ‘a tenant 
at or on sufferance’. 

• One who enters on land by a lawful title and 
after his title has ended, continues in pos¬ 
session without obtaining the consent of the 
person then entitled, is said to be a tenant 
at sufferance.” Coke on Littleton 57b. 

"A tenancy at sufferance does not arise upon 
the holding over by one whose title was 
created by act of law, and there can be no 
tenancy at sufferance against the Crown”. 

Ibid 

"The recognition of a tenancy at sufferance 
in other cases probably arose from a desire 
to prevent the person holding over from 
being a disseisor, and therefore in a position 
to acquire a title by adverse possession. The 
abolition of the old doctrine of adverse pos¬ 
session has rendered this use of the tenancy 
obsolete.” Halsbury’s Laws of England, 
Hailsham Edition, Vol. XX. P. 122 Footnote 
( 1 ). 

"A tenant at sufferance has possession but 
no privity of estate.” Ibid, Footnote (m) 

"A tenancy at sufferance is merly a fiction to 
avoid continuance in possession operating as 
a trespass. It therefore cannot be created by 
contract and arises only by implication of 
law when a person who has been in posses¬ 
sion under a lawful title continues in pos¬ 
session after that title has determined with¬ 
out the consent of the person entitled . 

‘ The Madras High Court has observed that 
the fiction has no place after the enactment 
of the Transfer of Property Act but the 
Act, as already observed, is not exhaustive 
and the term is a useful one to distinguish 
a possession rightful in its inception but 
wrongful both in its inception and in its con¬ 
tinuance. A tenant holding over after the 
expiration of his term is a tenant at suffer¬ 
ance. If he holds over against the land¬ 
lord’s consent, he is a trespasser and is lia¬ 
ble for mesne profits. A mortgagor left in 
possession under an English mortgage is a 
tenant at sufferance and cannotgrantaleas 

without the concurrence of the Tf!? fwf 
and if he does, the mortgagee can treat the 

lessee as a trespasser A tenancy* 
ance does not create the relationship of land 
ford and tenant, and in a suit for ejectment 
of a tenant holding over without the land 
lord's consent limitation runs under Article 
139 from the expiration of the term and not 
rom the termination of the tenancy at suf¬ 
ferance.” Mulla’s T. P. Act, 3rd edn. p. 629. 

There was not. nor can there have been 
parttes & plX£«er 

wanted possession even before the e P ry o 

a&r-B SSSTf ,«5 £& 

time was not even that of a tenant at sune 

give rise to other questions for consideration. 

Even if there had been a tenancy at sutler 


ance, that tenancy is not one that could be 
transferred. 

(10) In this case, there has been no transfer 
of any tenancy. The transfer was merely of 
the ownership of the properties possessed by 
the lessee antecedent to the lease. There not 
having been even a purported transfer of any 
tenancy in any manner, n6 question of liabi¬ 
lity based on the principle of privity of estate 
can possibly arise in this case. The decree 
passed by the lower appellate court against 
defendants 2 and 3 based on the principle of 
privity of estate cannot, therefore, be support¬ 
ed. 

(11) This however does not conclude the 
question of their liability. The lease relied 
upon by the plaintiff is proved. That he is 
entitled to get rent from the lessee for the 
period of 3 years covered by the lease, that 
is, from 27-4-1106 to 27-4-1109 is not also dis¬ 
puted. The assignment in favour of the 2nd 
defendant was on 18-8-1107 (Ext. J) at the 
time when the lease had yet 2 years to run. 
That assignment, however, not having been of 
the leasehold, no liability for rent can be fas¬ 
tened upon the transferee, the 2nd defendant 
for that period. Different considerations prevail 
in respect of the period after the determina¬ 
tion of the lease, when the lessor became en¬ 
titled to the vacant possession of the proper¬ 
ties. The original tenant or any person deriv¬ 
ing possession from him who continues to no d 
over without the consent of the landlord would 
be liable to the landlord for damages for use 
and occupation. If the continuance in posses¬ 
sion is against the landlord's dissent as is the 
case here, the party in possession would be 
liable for mesne profits. Defendants 2 and 3 
cannot even plead want of notice of the plain- 
tiff’s claim in this regard assuming that know¬ 
ledge is necessary or material. They are there 
fore liable for mesne profits of the properties 
during the period of their respective P osseb 
sion If the properties. The 2nd defendant was 
in nossession between the dates of Lxs. J ana 
H 'thatis from 18-8-1107 to 26-1-1115 and the 
S'd defendant was in possession thereafter and 
thev incurred liability for mesne profits for 
the respective periods of their possession. Th 
oUintiff has not rested his claim for personal 
relief against defendants 2 and ^ ^pon ay 
specific ground. Any ground available to them 
in law and appearing upon> the *™Jence i f 
case can be relied upon to sustain the e 

of" possession 3 ^ fhe^plaintiff. the Jrd^defend- 

tstPSili 

no. to bo con- 
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in the plaint over the properties. Ex. B creates 
a charge only for a period of 3 years. It has 
already been found that there was no tenancy 
in the real sense of the term subsequent there¬ 
to. The question does not. therefore, arise whe¬ 
ther had the tenancy continued, the charge 
created by Ex. B would be for the term of the 
lease, subject to which the lessee would hold 
subsequent to the termination of the original 
lease by efflux of time. Reliance was placed 
by the respondents on the fact that a land¬ 
lord is entitled to a charge on the holding 
apart from any contract in that behalf. As¬ 
suming that the lessor is entitled to such a 
charge, the claim here made is not for a charge 
upon the holding but on the rights possessed 
by the lessee over the properties prior to the 
lease which does not form part of and in no 
sense, can be regarded as comprised in, the 
holding. The claim for the charge over the 
properties cannot therefore be granted. As re¬ 
gards costs, it appears to us that as both par¬ 
ties have raised untenable claims and con¬ 
tentions, the proper order to make is to direct 
each party to bear their costs throughout. 

•03) The result is that over and above the 
decree already granted against the 1 st defen¬ 
dant by the Courts below, there will be a de- 
,r i favour of the Plaintiff’s representatives 
(1-7) for recovery of possession of the pro¬ 
perties and for mesne profits at the rate claim¬ 
ed in the plaint against the 2 nd defendant 
o r< *° 26-1-1115 and against the 
3rd defendant from 26-1-1115 to the date of 
suit and thereafter for three years from date 
of decree of this Court or till delivery of pro¬ 
perties to the plaintiff whichever is earlier 
The paddy should be valued at the nirak rate 
every year when the pattam is payable under 
Ex. B i.e., in Kanni and Kumbham. The exe¬ 
cuting court will assess the value. The decree 
passed by the courts below will be modified in 
the manner and to the extent above indicat¬ 
or* The S. A. and memo of objections are 
dismissed. 

Order accordingly. 
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KOSHI AND GOVINDA PILLAI JJ. 
Girvadis Kunjuvariathu and others Annel- 
lants v. Chacku Vareethu and others ' fi- 

A. S. No. 324 of 1123 (T), D/- 23-10-1951. 

c Jt^ er 0 ! Prop f rty Act (1882), S. 61 - Con- 
advance* 1 ° f mortgagees ~ Deed of further 

***«» fll ! d a Present suit for re- 
3 0 , n . of a mortgage. The mortgage was 
admittedly a usufructuary mortgage relating 

° ‘* ems 1 and 2 , and another pro- 

Thi n h d ?- wa ? not deluded in the plaint 

In thp n 0rtl0 ? at ? , mortgage amount charged 

Lt! K Per y H ft out was Rs - 49. Provi¬ 
sion had been made In the document for the 

payment of Michavaram to the mortgagor 
and it was provided that In case the pro¬ 
perty not included in the plaint had to P be 
surrendered to its Jenmi, then certain other 
terms would govern the parties. The pro¬ 
perty was not however redeemed till 1095 

M g ^° rS i^ 10011 a further ad vance 
of Rs. 1144 in addition to Rs. 49 charged on 


the property left out so that the total credit 
given that day was for Rs. 1193. Provision 
was also made there that in case the item 
of property not included in the plaint came 
to be surrendered the amount advanced 
would be a charge on the plaint properties. 

It was mentioned by the defendants in their 
written statement that they had to surren¬ 
der possession of the third item in the usu¬ 
fructuary mortgage because of a decree of 
Court. Michavaram was in arrears and such 
arrears amounted to much more than the 
mortgage amount at the time the decree 
was passed in the case. 

Held that as the mortgagees could not 
have obtained any portion of that mortgage 
amount, they were entitled to claim the 
whole amount advanced by them under the 
later document. That amount was a charge 
on plaint items. 1 and 2. It is now 
settled law that the mortgagee was entitled 
to consolidate the two documents and could 
claim the amount due thereunder before he 
was compelled to surrender possession of the 
property: 1946 Trav LR 546 and 1948 Trav 
LR 612. Foil. (p ara 4 ) 

Anno: T. P. Act. S. 61, N. 5. 

P. Govinda Menon, for Appellants; N. Varada- 
raja Iyengar (for No. 1) and T. S. Krishna- 
murthi Iyer (for No. 6 ), for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’46) 1946 Trav LR 546 4 

(’48) 1948 Trav LR 612 4 

GOVINDA PILLAI J.: Defendants 1, 2 and 
5 to 7 are the appellants. The plaint proper¬ 
ties along with another property over which 
the illom of defendants 10 and 11 had a mort¬ 
gage right were given on mortgage to Chacku 
vareedu, the deceased father of the 1 st defen¬ 
dant. grand-father of defendants 2 and 3 and 
ather.jn.bw of the 4th defendant for Rs. 
1210-9-5. The illom of defendants 10 and 11 
was the mortgagor and the mortgagee of Ext. 1 

was in possession of these 
properties after whose death defendants 1 to 
4 were in possession and enjoyment of the 

There was a Provision relating to the 
thud item of property included in Exhibit 1 
but omitted in the plaint that in case the mort¬ 
gagor s illom had to surrender possession of 
the mortgage certain deduction would be made 
"V Michavaram to be paid by the mort¬ 
gagee. Since the plaintiff had come to under¬ 
stand that the above property had been sur- 
rendered to its Jenmi, it was not included in 
the present suit. The plaintiff had taken a 
superior mortgage and so he had filed a pre¬ 
sent suit for redemption of Ext. 1 mortgage. 

Defendants 1 . 2. 5. 6 and 7 by a joint writ¬ 
ten statement admitted the mortgage, but con¬ 
tended that in addition to Ext. 1. they were 
also entitled to get the amount due under n 
Puravmppa Ext. 11 . that the amount under 
that came to Rs. 1193 and interest up to a 
moiety of the principal, that on receipt of the 
said amount and also another sum of Rs 300 
towards the value of improvements, they were 
prepared to surrender possession of the pro- 

{K,rJ- hey o1s ,° £ > uesti °n€d the validity^ 
the superior mortgage relied on by the pW 

tiff, for according to them, it was not a valid 
document as it was not executed by the 
sary parties. They also stated that wer^ha 
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item left out in the plaint, the iilom of defen¬ 
dants 10 and 11 had only a mortgage right 
lrom the Thirunaravanapuram Devaswom, that 
the said Devaswom had filed a suit O. S. 812 
of 1103 for recovery of possession of all the 
properties covered by the mortgage after set¬ 
ting of! the arrears of Michavaram against 
the mortgage amount, that a decree had been 
obtained on the same, that the entire mortgage 
amount was set otl against the arrears of 
Michavaram so that the mortgagee had noth¬ 
ing to get from the mortgagor Devaswom and 
that pursuant to the decree in that case they 
had on 29-10-1115 executed a release. Ext. XI 
in favour of the trustees of the said Devaswom. 

One of the trustees was the 10th defendant 
himself. So they had claimed interest on 
Ext. 11 amount from 29-10-1115 as provided for 
in the document itself. Defendants 10 and 11 
who filed their written statement more than 
two months after the other defendants filed 
their written statement had stated that the 
mortgagees were incompetent to question the 
validity of the superior mortgage and that the 
plaintiff was entitled to a decree as prayed 
for. The plaintiff by a replication stated that 
if any other amount was due to the mortga¬ 
gees from the mortgagor’s tarwad they were 
to realise the same by a separate suit. 

(2) The court below found the superior mort¬ 
gage to the plaintiff to be valid. It also held 
that the mortgagees were not entitled to claim 
the amount advanced by them under Ext. 11. 
So. a decree was passed allowing the plain¬ 
tiff to recover possession of plaint items 1 and 
2 on deposit of Rs. 1161-9-5 towards mortgage 
amount chargeable under Ext. 1 and also Rs. 
20 as value of improvements. The plaintiff was 
allowed mesne profits at the rate of 150 paras 
of paddy a year from the date on which the 
mortgage amount was deposited by the plain- 
tiff Arrears of Michavaram at the rate of 
Edangalies of paddy and eight annas a year 
were also allowed to be recovered by the 
plaintiff with interest. The appeal is against 
this decree. 

(3) This appeal came up once for ar ^^ 

before a Division Bench of the High Court. 
The Court then allowed the appeal by direct¬ 
ing the plaintiff to deposit Rs. nde r 

Ext. 1 and Rs. 1193 under Ext 11 with 12 per 
rent, interest from 29-10-1115the date of Ext. 

Mr i? 'en, Si £ r %2 

saft vr asr 

= l •ss&ra p £n 

set aside the \“y3^raefiid2S?in and 
ITJS? no^properly'served^^The ^appeal has 

th S) f0 Sxt C T if admittedly a usufactuary 

in 'the 

olaint. The nroportionate mortgage amount 
charged on the property left out was IT' the 
Provision had been made in Ext 1 for tn 
navment of Michavaram to the mortgagor and 
it was orovided that in case the property not 
included in the plaint had to be surrendered 
to its Jenmi, then certain other terms would 


govern the parties. The property was not 
however redeemed till 1095. The mortgagors 
then took a further advance of Rs. 1144 in 
addition to Rs. 49 charged on the property left 
out so that the total credit given that day was 
for Rs. 1193. Provision was also made there 
that in case the item of property not included 
in the plaint came to be surrendered, the 
amount advanced under Ext. 11 of 1095 would 
be a charge on the plaint properties and that 
the executants would also be personally liable 
for the amount together with 12 per cent in¬ 
terest. 

It was mentioned by the defendants in their 
written statement that they had to surrender 
possession of the third item in Ext. 1 because 
of a decree of court though they surrendered; 
it to the Devaswom itself by executing a re¬ 
gistered release. The plaintiff in the plaint ad¬ 
mitted that item 3 in Ext. 1 had been sur¬ 
rendered. He had no case that the mortgagees 
were incompetent to surrender possession of 
the property. Ext. H, the judgment in that 
case.-would show that the iilom of defendants 
10 and 11 had left the Michavaram in arrears 
and such arrears amounted to much more than 
the mortgage amount at the time the decree 
was passed in the case. Necessarily therefore. 
Ext. X mortgagees could not have obtained 
any portion of that mortgage amount, and so 
they are entitled to claim the whole amount 
advanced by them under Ext. 11. That amount 
is a charge on olaint items 1 and 2. 

It is now settled law that the mortgagee is 
entitled to consolidate the two documents and 
can claim the amount due thereunder before 
he is compelled to surrender possession of The 
property. The decisions in ‘BHASKARANi 
MOOTHATHU v. AGNISARMARU NAMBOORI. 
1946 Trav L R 546 and ‘KUNJU SANKARAN 
v. PETER D’CRUZ*. 1948 Trav L R 612 are 
for this position. This court has adopted the 
principle laid down in these two rulings in a 
recent decision in ‘A. S. 68 of 1123. The ap¬ 
pellants are therefore entitled to claim the 
amount due under Ext. 11 also before they 
could be compelled to surrender possession of 
the property. It was admitted that the plain¬ 
tiff had secured possession of the plaint pro¬ 
perties bv depositing in court the amount de¬ 
creed bv this court in its earlier 
decision. ' In that decision there are 
certain mistakes which are to be conn¬ 
ed It is not necessary to go into a minute 
examination of the mistakes appearing there, 
since the direction which we give in the de¬ 
cretal portion of this judgment will cover the 

3 We therefore modify the decree of the lower 
court and allow the plaintiff to recover .pos¬ 
session of olaint items 1 and 2 on deposff of 
Indian rupees 1161-9-5 and another sum of 
Indian rupees 1193 with Interest up to ^ 
moietv of this latter amount. Both Parties were 
directed to suffer their costs in the lower 
court We do not disturb that direction. The 
anpellant is however entitled to get the costs 
-/ ,u:. anneal The cross-appeal filed bv tne 
plaintiff is dismissed with costs. If the amoun 
denosited bv the plaintiff before he secured 
delivery of possession of the property was 

sufficient to meet the mortgagee’s cairn then 

SJ .0 <»e 
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plaintiff till the date on which the properties 
were surrendered. These will not however carry 
interest. 

D.H. Order accordingly. 
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SANKARAN AND GANGADHARA MENON JJ. 

Porkkala Pillai Kuppamuthu Pillai, Appellant 
v. Sivakami Pillai Ramalekshmi and others. 
Respondents. 

Second Appeal No. 26? of 1125, D/- 21-12-1951. 

(a) Limitation Act (1908), Art. 182 (5) — 
Debt Relief petition dismissed — Subsequent 
payment by judgment-debtor — Execution appli¬ 
cation within three years of date of payment — 
Application is barred by time — (Debt Laws — 
Travancore Debt Relief Act (2 (II) of 1116), 
Ss. 9 and 10). 

A decree-holder can get the benefit of the 
suspension of the execution of the decree by 
virtue of section 10 of the Debt Relief Act 
only when valid payments under S. 9 are 
being made by the judgment-debtor. Such 
valid payments can be made and accepted 
by the mutual consent of the parties or 
under orders of Court. Where the payment 
made and accepted does not come under 
either of these categories and is made sub¬ 
sequent to the dismissal of the Debt Relief 
petition, an application for execution made 
within three years of the date of such pay¬ 
ment but more than three years of the date 
of dismissal of the petition, is barred by 
limitation. (Paras 3 and 4) 

Anno: Lim. Act. Art. 182. N. 31. 

(b) Limitation Act (1908), Art. 182 (5) — 
Step-in-aid of execution — Certification of pay¬ 
ment — (Civil P. C. (1908), O. 21, R. 2). 

A mere certification of a payment by a 
judgment-debtor cannot be deemed to be an 
application to take some step-in-aid of exe¬ 
cution of the decree. (Para 5) 

Anno: Lim. Act, Art. 182, N. 129, Pt 7: 
C. P. C„ O. 21, R. 2, N. 18 Pt. 5. 

T. R. Subramonia Iyer, for Appellant; N. 
Varadaraja Iyengar, for Respondents. 

REFERENCES: Courtwar/Chronological / Paras 

88 S «= , 
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SANRARAN J.: The plaintiff decree-holder 
is the appellant. The question raised in this 
second appeal is one of limitation. The de- 

9^7 iYic th u, CaS n P assed on H-7-1115. On 
24-7-1116, the first defendant filed a petition 

^ der .. se , cti r ° T ns / 8, 9 and 15 of the Debt Relief 

k of 1116 of Tr avancore) and 
f, rayed that she may be allowed to pay up 
the decree-debt in instalments and that the 
amount of the debt for such payment may be 

fi *? d the ,£ ourt - After paying a few in¬ 
stalments at the rate admitted by the defen¬ 
dant petitioner, she defaulted to make further 
payments. The Debt Relief petition itself was 
dismissed on 6-4-1118. The decree-holder filed 
the first execution petition on 11-1-1122 To 
this execution petition the first defendant'rais¬ 
ed an objection that the decree had become 
barred by limitation. The execution Court over¬ 


ruled this objection and held that the instal¬ 
ment payments made under the Debt Relief 
petition have kept the decree alive and that 
therefore there was no bar of limitation for 
the execution of the decree. On appeal by 
the defendant, the lower appellate Court re¬ 
versed the decision of the execution Court and 
held that the decree has become barred by 
limitation. Hence this second appeal. 

(2) During the pendency of the Debt Relief 
petition, the first defendant had made instal¬ 
ment payments into Court on three occasions 
i.e.. on 27-7-1116. 26-1-1117 and 20-7-1117. The 
two instalments due in the year 1118 were de¬ 
faulted and the Debt Relief petition itself 
happened to be dismissed on 6-4-1118. Subse¬ 
quently. the 1st defendant is stated to have 
made one more payment out of court to the 
decree-holder’s Advocate on 31-1-1119. This 
payment is denied by the 1st defendant. But. 
on a consideration of the evidence adduced bv 
the decree-holder, the lower courts have con¬ 
currently found that the alleged payment on 
31-1-1119 is true. We do not see any reason 
to interfere with that finding in this second 
appeal. 

(3) The position taken up bv the decree- 
holder is that the execution petition filed by 
her on, 11 - 1-1122 being within three years of 
31-1-1H9 is within time. It is contended that 
the decree-holder could not execute the de¬ 
cree while the judgment-debtor was making 
payments under Sections 8 and 9 of the Debt 
Relief Act. Section 10 of the Act lavs down 
that the execution of a decree shall not be in 
contravention of Sections 8 and 9 of the Act 
Section 9 prescribes the manner in which the 
decree debt should be reduced and discharged 

f Payments in instalments. Clause 3 

of that section lays down that onlv when the 
judgment-debtor has committed default in the 
payment of three consecutive instalments or 

. ins . ta , ment - the decree-holder will be 
entitled to take out execution for the balance 
, th . e . amount remaining due under the decree 
and that in other cases the decree-holder could 

° n ‘ V f ° r reaU!i " e ,he de - 

the S ‘ r t n ?l h of ^ese provisions, it is 
aigued on behalf of the decree-holder that 
when the first defendant made the instalment 
payment on 31-1-1119. the earlier two instal¬ 
ments alone had been defaulted and as such 
the decree-holder could not take out execution 

Jecrle ThiS e t"'?* amount *«e under the 
J hlS ^° ntentl °n would have prevailed 

andSIS 6 " 1 made on 31-1-1119 was made 
S 9 nf°fhi e n 3 kf 1 , . n J ta A lment payment under 

R * 1,ef Act * The decree-holder 

execution* of e »h en % nt ° f sl . ,SDension of the 
n oT- re , e . bv vlrU,e of Section 
10 of the Debt Relief Act onlv when valid 

payments uqder Section 9 are being made bv 
the judgment-debtor. Such valid payrnents 
could be made and accepted bv the mutual 
consent of the parties or under orders of Court 
The payment made and accepted on 31-1-1 liq 
does not come under either of these catego- 

saws 
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She had filed objections to the 1st defendant's 
Debt Relief petition and had contended that 
she had no assets other than the amount due 
under this decree and that therefore the 1st 
defendant was not entitled to have this debt 
discharged by making concessional payments 
under Sections 8 and 9 of the Debt Relief Act. 
The decree-holder had also contended that the 
first instalment deposited by the 1st defend¬ 
ant was not proper and sufficient. It was while 
these objections were pending consideration 
that the Debt Relief petition was dismissed 
for default on 6-4-1118. 

(4) The effect of the dismissal of the Debt 
Relief petition was negation of the 1st defen¬ 
dant’s right to have the debt discharged by 
making instalment payments under Sections 8 
and 9 of the Debt Relief Act. The fact that 
there was no adjudication on the merits of 
the objections raised by the decree-holder is 
of no consequence. She must be deemed to 
have succeeded in her objections on the dis¬ 
missal of the Debt Relief petition. That peti¬ 
tion has not been revived or restored and as 
such there has been no scope for any order 
being passed under section 15 of the Act fix¬ 
ing the amount of the debt for the purpose 
of making instalment payments. Similarly 
there has been no scope for passing an order 
overruling the decree-holder’s objection regard¬ 
ing the sustainability of the Debt Relief peti¬ 
tion and permitting the 1st defendant to dis¬ 
charge the debt under section 9 of the Act. 

Under these circumstances, it cannot be said 
that the payment made by the 1st defendant 
on 31-1-1119 was an instalment payment under 
section 9 of the Act. The order dismissing the 
Debt Relief petition had denied to the 1st de¬ 
fendant the right to make any such instalment 
payments. The degree-holder who had ques¬ 
tioned the 1st defendant’s right to make any 
such instalment payments could not a ls0 °e 
taken to have received that payment as a pay¬ 
ment under the Debt Relief Act . 
other hand, consistent with the stand 
taken by her, the decree-holder can only be 
deemed to have received the payment towards 
part satisfaction of the decree-debt. 

This position is made clear by the fil¬ 

ed on 31 - 1-1119 itself by the decree-holder s 
advocate. There is nothing in that memo to 
indicate that the amount received on jhat date 
from the defendant was towards any >nsta 
ment due under the Debt Relief Vet On the 
other hand, it is expressly sated in ha t mem o 
that the amount was received merely 
part satisfaction of the decree-debt. Thede 
Solder, who has been »^‘en^ mamWmmg 

the position that th f pr ipp_debt under the Debt 
right to pay up the decre te per _ 

Relief Act, cannot ^ thw late ,S totally in _ 

mitted to turn round and . t P the payment 
consisent position by s y:ing accep t e d as an 

on 31-1-1119 was /"f-nder "section^ 9 of the 
instalment payment u 0 nly wav 

in which the decree h conslde - 

from the bar of hmitawn. * question 

xssvszjsr wreTuSA pri 


visions of the Debt Relief Act. The payment 
on 31-1-1119 was not accepted by the decree- 
holder as an instalment payment under section 
9 of the Act as is evident from the memo filed 
on that date by the decree-holder’s Advocate 
The Debt Relief petition was by the 1st defen¬ 
dant and the payment dated 31-1-1119 relied 
on by the decree-holder was not by the 1st 
defendant. The decree-holder’s Advocate has 
deposed as P. W. 2 that it was the second de¬ 
fendant who made that payment. 

These circumstances also indicate that the pay¬ 
ment on 31-1-1119 could not have been an in¬ 
stalment payment under section 9 of the Debt 
Relief Act, but could only have been a payment 
towards partial discharge of the liability un¬ 
der the decree. It follows therefore that there 
is no substance in the decree-holder’s conten¬ 
tion that even up to 31-1-1119 the 1st defendant 
was availing herself of the benefits conferred 
by the Debt Relief Act and was making instal¬ 
ment payments under Section 9 and as such 
the decree could not be executed. Subsequent 
to the dismissal of the Debt Relief petition on 
6-4-1118, there was nothing preventing the de¬ 
cree-holder from executing the decree. His 
failure to take out execution within three years 
from that date has resulted in the decree be¬ 
coming barred by limitation. 

(5) The memo filed in court by the decree- 
holder’s advocate on 31-1-1119 was only a 
certification of the payment made by the 2nd 
defendant on that date. Such a mere certifi¬ 
cation cannot be deemed to be an application 
to take some step-in-aid of execution of the 
decree as contemplated by Article 182 (5) of the 
Limitation Act, so as to give a fresh starting 
point of limitation. This position is well 
settled bv the decisions of the several High 
Courts in India. Vide ‘PRESIDENT UNION 
BOARD. PENTAPADU v. VENKATA SRINIVA- 
SACHARYULU', 59 Mad 424; ‘ADYA PRASAD 
SINGH v. LAL GRISH BAHADUR. 55 All 
393; ‘AMARKRISHNA v. JAGATBANDHU, 59 
Oaf 760 and ‘ABDALKATHIRU KUNJU v. 
AYIAPPAN’, 29 Trav L J 391. There is also 
nothing on record to show that subsequent to 
the dismissal of the Debt Relief petition on 
6 - 4-1118 there has been anv valid acknowledg¬ 
ment in writing of the liability under the decree 
bv anv of the judgment-debtors in this case. 
Thus in any view of the case, it is clear that 
the decree in this case became barred long prior 
to 11 - 1-1122 and that the execution petition 
filed on that day is out of time and could only 
be dismissed on that ground. The finding of the 
lower appellate court to that effect does not 
therefore call for any interference. 

(6) In the result, this second appeal fails and 
it is accordingly dismissed with costs. 

ypg Appeal dismissed. 
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•Where a mortgagee releases the mort¬ 
gage right to the owner of the equity of re¬ 
demption and receives in satisfaction of his 
mortgage and also of the value of improve¬ 
ments due to him, a hypothecation over the 
entire ownership of the item in respect of 
which this was given as also over another 
item of property belonging to the releasee 
it cannot be said that after having accepted 
that security as on a property which is 
unencumbered it is open to him for no 
reason to go back upon that acceptance and 
say that the mortgage though released still 
exists and will continue to exist for the 
benefit of his being enabled to enforce a 
vendor’s lien. The consequence of the tran¬ 
saction of release is to extinguish the mort¬ 
gage right and that mortgage right having 
ceased to exist, there is no property on 
which the vendor’s lien could fasten or 
against which such a lien could be enforced. 
The vendor’s lien that is contemplated in 
clause (i) to section 4 is the kind of lien 
that equity in England recognised and en¬ 
forced. 31 Cal 57 PC, Ref. (Para 2) 

T. S. Krishnamurthy Iyer, for Appellants; N. K. 
Job, for Respondent. 

REFERENCE. /Para. 

(’04) 31 Cal 57: (30 Ind App 238 PC) 2 

SUBRAMANIA IYER J.: This second appeal 
raises a question of the interpretation of Sec¬ 
tion 4, clause (i) of the Travancore Debt Relief 
Act, 2 of 1116. The appellants before this 
court purchased the equity of redemption over 
an item of property which had been mortgaged 
with possession to the respondent. After such 
purchase, they wanted to redeem the mortgage 
and for that purpose negotiated for and obtain¬ 
ed a release from the mortgagee who had ef¬ 
fected certain improvements upon the mort¬ 
gaged property. Accordingly, the respondent 
executed a deed of release in favour of the 
appellants and as consideration therefor ihe 
appellants executed a deed of hypothecation 
over the property whose equity of redemption 
had been purchased by them and whose mort¬ 
gage right had been got released by them from 
the respondent. 

In the deed of hypothecation besides this 
)tem of property another item of property was 
also included. The respondent as hypothecatee 
sought to recover the debt by sale o*f the hvpo- 
theca and filed O S. No. 386 of 1113 on'the 
fi!e of the Munsiff s Court of Krishnapuram 
and obtained a decree. Act 2 of 1116 having 
come into force thereafter, the appellants sought 
rehef under that Act by way of scaling down 
.I 1 v e vim bt -- The r ? s P° n dent contended that 
ft? m , q u «M on , is one contemplated 

by clause (0 of Section 4 of Act 2 of 1116 and 
is not, therefore, liable to be scaled down. This 
contention has found favour with both the 
courts below, who have dismissed the applica- 

.on of the appellants who have come before 
us in second appeal. 

( (2) Action 4 of Act 2 of 1116 provides that 
nothing in this Act should affect a liability 

If) provld*' ‘ he ,0ll0wini! deb,s " SS2 

U j? biU - ty arisi *>* out of sale of immovable 
property in respect of the balance of pur- 

Sn Se , for . which the wndor has a 

lien on the property sold.” 


Mr. T. S. Krishnamoorthy Iyer, the learned 
counsel for the appellants, contends that in 
order to attract the application of this clause, 
there are two conditions to be satisfied, namely, 
that there should have been a sale of immov¬ 
able property and that in respect of the liabi¬ 
lity arising on account of such a sale the vendor 
should have a lien on the property sold. He 
contends that neither of these conditions is 
satisfied in this case because, according to him, 
a release of a mortgage right by a mortgagee 
is not a /sale within the meaning of that clause. 
He contends also that assuming a release of a 
mortgage right can be considered to be a sale, 
the result of the transaction is to vest the mort¬ 
gage right in the owner of the equity of re¬ 
demption and there being no intervening 
estate or interest in between the two. the 
result of the transaction would be to extinguish 
the mortgage right. 

Mr. Job. the learned counsel for the respon¬ 
dent. contends that his client had effected im¬ 
provements upon the mortgaged properties and 
as those improvements were also surrendered 
to the appellants under the deed of release, 
the transaction though called a release must be 
construed as a sale. He seeks support for this 
argument by stating that if the transaction of 
release was one entered into by the respondent 
in fraud of his creditors it would have been 
open to those creditors to impeach the transac¬ 
tion and proceed against the interests released 
notwithstanding the release. No such event has 
happened in this particular case. We are here 
concerned with the consequence of a transac¬ 
tion between the immediate parties thereto. 
There may be cases where, notwithstanding 
the purported coalescence of a mortgage right 
and equity of redemption in the same indivi¬ 
dual. the mortgage right may get revived on 
account of causes either existing but unknown 
or even afterwards emerging. 

For instance suppose a mortgagee purchases 

he equity of redemption and at the time of 

the purchase the existence of an intervening 

estate was unknown so that for all intents and 

purposes there was extinction on account of the 

coalescence of the two interests in the same 

individual. But if afterwards the existence of 

an intermediate estate is discovered, it will 

be a case where it can be held that the sup- 

P° se ? n of (he mortgage right by mer- 

tZ ' i he h, ? h r i ght has not reaU - v happened. 
There may also be cases where the purchase 

of the equity of redemption fails for some rea- 
n? n ' T X . he may also arise as instanced bv 
° f f third party intervening and con- 
tending that the transaction is in fraud of 

k .j ' ir( i, P ap ty and therefore ought not to be 
upheld. There are cases also where releases 
have been held to be transfers. For instance, 
suppose a tenant of immoveable property after 
effecting improvements thereto and after creat¬ 
ing a mortgage over his lease-hold in favour 
of another person, surrenders the holding to a 
landlord receiving or not receiving compensa¬ 
tion for improvements. 

Such surrender can in appropriate cases he 
considered to be a transfer of the leasehold to 
the landlord. These cases apart in a simnip 
case like the present where a m^g^ £ 
leases the mortgage right to the ownwof the 

tr^ 0 h f is r p^ g °e n S ZZV? 3?5 

-v srsrssH 
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’which this was given as also over another item 
jof property belonging to the release it cannot 
be said that after having accepted that security 
as on a property which is unencumbered it is 
open to him for no reason to go back upon that 
iacceptance and say that the mortgage though 
(released still exists and will continue to exist 
[for the benefit of his being enabled to enforce 
'a vendor’s lien. In order that a vendor’s lien 
may exist, the property transferred must exist 
over which the lien could be enforced. In this 
case the consequence of the transaction of re¬ 
lease in favour of the appellants is. as already 
stated, to extinguish the mortgage right & that 
mortgage right having ceased to exist, there is no 
property on which the vendor’s lien could 
fasten or against which such a lien could be 
[enforced. 

Here, as already stated, besides accepting the 
hypothecation on the item which is the subject- 
matter of the lease as unencumbered, he has 
enforced the security of filing a suit and ob¬ 
taining a decree for sale of the entire item as 
also another item belonging to the appellants. 
The Transfer of Property Act had not been 
brought into the Statute Book of Travancore 
from which area this case has arisen, though 
that Act has from 1st AP ril 1951 been brought 
,into force in the Travancore-Cochin State. The 
vendor’s lien that is contemplated in clause ( 1 ) 
to section 4 of Act II of 1116 is the kind of 
lien that equity in England recognised and en¬ 
forced. When a mortgagee has accepted to- 
wards the consideration for surrender of a 
mortgagee's rights security over the property 
which had been enlarged as in this case into 
complete ownership with another item and 
when he has enforced that security by obtain¬ 
ing a decree for sale of the items as in this 
particular case, it would be inequitable to allow 
him to turn round, when it is to his advantage 
to do so in view of the Debt Relief Act and 
sav that the mortgage right still exists and is 
available to be proceeded against in enforce¬ 
ment of his vendor’s lien. 

Had it been a case under section 55. clause 
4(c) of the Transfer of Property Act. where the 
vendor has a charge and the question that 
arises is as to whether the conduct of the ven¬ 
dor in taking a security over the item with 
or without other items or taking a bond from 
-the vendee with or without other persons would 
operate as a contract to the contrary othei 
considerations might have been prevailed Wha 
is provided by the Transfer of Property Act 
is a charge, and not a lien. The two arei M- 
•ferent in their origin and nature, see WEBB 
v MACPHERSON’. 31 Cal 57 PC. In the case 
of a lien which equity gives to a vendor he 

throughout Appe al a] , pwe(J 
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Mariam and another. Appellants v. Sreedevi 
Antnarjanam and others, Respondents. 

A. S. No. 219 of 1122. D/- 31-8-1951. 

(a) Travancore Malayala Brahmin Act (3 
(III) of 1106). S. 5 — Object — Transaction in 
violence of section — Validity. 

The plain purpose of the Section is to res¬ 
trict the power of the Kamavan in the 
matter of transactions mentioned in the 
section in a particular manner. What is 
prohibited by the section is a transaction as 
mentioned in that section which has not had 
the consent in writing of all the adult mem¬ 
bers of the family. The provision is clearly 
mandatory and would render any transaction 
in violence of it. void and inoperative as 
against the members for whose benefit the 
provision was made and whose consent has 
not been obtained as provided therein. It 
may not be void in the sense that it is 
an absolute nullity as though no transac¬ 
tion took place so as to enable strangers to 
question and contend that persons claiming 
under a transaction otherwise than in con¬ 
formity with that section have obtained no 
rights at all. Except in this regard the tran¬ 
saction is void and of no effect. (Paras 5. 7) 

(b) Limitation Act (1908), S. 3 — Arrears of 
mesne profits, rent or other dues — Recovery 
barred by limitation — Realisation by setting off. 

Arrears of mesne profits, rent or other 
dues whose recovery is barred by limitation, 
can be availed of by the person to whom 
they are due by making use of the same 
to reduce or wipe out any sum that may be 
or found to be due or payable to the other 
side in respect of the property or transac¬ 
tion. that is to say. by setting off the claims 
against each other. (Para 6) 

Anno: Lim. Act. S. 3, N. 14. 

(c) Travancore Malayala Brahmin Act (III 

(3) of 1106). S. 5 — “Immovable property” — 
Term applies to property over which family has 
mortgage right — (General Clauses Act (1897). 
S 3 (25)) — (Travancore General Clauses Act 
(2 (II) of 1072). S. 2). (Para 7) 

Anno: Gen. Clauses Act. S. 3, N. 13. 

(d) Travancore Malayala Brahmin Act (3 
(III) of 1106), S. 5 — “Immovable property". 

It is not necessary that the various kinds 
of transactions which are prohibited under 
Section 5 must all be available in respect of 
an item of property in order that it may be 
regarded as immovable property under Sec¬ 
tion 5. because transactions must be read 
not collectively but distributively. (Para 6) 

(e) Court-fees Act (1870). Sch. I, Art. 1 —■ 
Claim for improvements — Valuation of appeal- 

In a case where value of improvements 
is claimed in the Court below and dis¬ 
allowed by that Court, the appellants should 
value the appeal as for the amount claimed 
and pav ‘ad valorem’ court-fee thereon, m 
the absence of valuation and court-fee. the 
question cannot be agitated in ap JjpjjJ; a ^ 

Anno:Court-fees Act, Sch. I. Art. I. N. 6 Pt. 1- 
M. T Paikaday. for Appellants: K. Narayan 
Panicker. for Respondents. 

REFERENCE. 

32 Trav LJ 919 
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SUBRAMANIA IYER J.: The suit out of 
which this appeal arises was filed by a female 
member of a Namboodiri Illom who was brought 
into it by marriage. The members of the Illom 
are governed by the Travancore Malayala 
Brahmin Act, III (3) of 1106. 

(2) A possessory mortgage right owned by 
the ‘illom’ was assigned by defendants 1, 2 
and 3 in favour of the 6th defendant on 10-3- 
1108 (See Ext. 11 or A). This assignment was 
sought to be declared void by the plaintiff on 
the ground that it violates the mandatory pro¬ 
visions contained in the Malayala Brahmin 
Act in that it was executed without the know¬ 
ledge and consent of the plaintiff as also of the 
5th defendant who were the other two adult 
members of the ‘illom’ and that the document 
is devoid of consideration and necessity so far 
as the family is concerned. The 6th defendant 
assigned item No. 1 with proportionate mort¬ 
gage amount to the 9th defendant on 30-3-1108 
under Ext. 1. He assigned items 2 and 3 with 
an aliquot part of the mortgage money to the 
2nd defendant on 2-11-1109 under Ext. VIII. 

The 2nd defendant in his turn assigned item 
No. 3 with a proportionate part of the mort¬ 
gage money to the 7th defendant on 28-8-1114 
under Ext. IX. The aforesaid subsequent 
transfers were alleged in the plaint to be not 
binding on the plaintiff’s family as the trans¬ 
fer under Ext. II was void. Defendants 7 and 
9 contested the suit. They contended, inter 
alia that the plaintiff had not become a mem- 
ber of the family on the date of Ext. II and 
that on its date the 5th defendant was ‘non 
compos mentis’ and for that reason her non¬ 
junction in the document is immaterial. Pleas 
■were also raised as regards the necessity and 
the binding character of the consideration for 


(3) The court below found that the plaint 
had become a member of the family by man 
age before the date of Ext. II and that tl 
ath defendant was free from the disabilii 
ascribed to her by the contesting defendan 
that these two adult members of the fami 
had not consented to the conveyance und 

, Ext : as , requ '>: ed b y Act iii< 3) of noe, at 

vchd there * ore the assi finment impeached w 

(4) On a review of the evidence relating 
the various items of consideration for Ext. i 
the court below came to the conclusion that 
was supported by consideration finding up. 

the family only to the extent of Rs. 716/- mac 
up of the 3rd item of consideration Rs 520 

Rs ?96 Pa Th°e f , it6m of S&JS' 

nf rJc/i' - The below directed deliver 

of possession of the properties to the nlainti 

™ S' .»* th J fanjUy "with mine pralte'! 
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tained in that section is only against an aliena¬ 
tion by karnavan alone and that an alienation 
by the karnavan in conjunction with one or 
more other members of the family is not prohi¬ 
bited by the Section. The acceptance of this con¬ 
tention would lead to this viz., that a sale of the 
immovable property of a family could be ef¬ 
fected by any other member of the family than 
the karnavan. The plain purpose of the Section 
is to restrict the power of karnavan in the 
matter of transactions mentioned in section 5 
in a particular manner. In respect of other 
transactions, which are of a less far-reaching 
character, Section G makes a different provision. 
A comparison of these two sections will de¬ 
monstrate that what is prohibited by section 
5 is a transaction as mentioned in that section 
which has not had the consent in writing of 
all the adult members of the family. 

Mr. Paikaday also contends that what is pro¬ 
hibited is only transactions regarding im¬ 
movable property which expression, according 
to him, connotes properties over which the 
family has proprietorship, that is to say, pro¬ 
perties over which the family has only a mort¬ 
gage right, as in this case, or other rights 
short of absolute ownership, would be beyond 
the operation of the Section. He also contended 
that the finding of the court below regarding 
certain items of consideration as not proved is 
not correct, and that the court below was not 
right in granting a decree for mesne profits 
because the possession of the transferees under 
Ex. II and of the persons claiming title from 
that transferee is not wrongful because, ac¬ 
cording to him, even if Section 5 of Act, III (3) 
of 1106 applies, it will only render the transac¬ 
tion voidable and not void and that the transac¬ 
tion being good until set aside, the party in 
possession will not be liable for mesne profits 
at any rate for any period before suit. He also 
urged that the court below erred in granting 
a decree for mesne profits for more than three 
years. 


W Arrears of mesne profits, rent or other 
dues whose recovery is barred by limitation, 
can be availed of by the person to whom they 
are due by making use of the same to reduce 
or wipe out any sum that may be or found to 
be due or payable to the other side in respect 
of the property or transaction, that is to sav 

^ e ,. cla ™ s against each other. 
The law of limitation does not bar this mode 
of realisation which enables the claimant only 
to extinguish his liability in whole or in part 

??. ‘ » case J be> an d not to recover any¬ 
thing from his opponents. The law of limita¬ 
tion only bars the remedy by way of recovery 

liability 00 a ° d d ° 6S not extin g ulsl1 the debt or 

f <7>&ction 5 of the Malayala Brahmin Act, 
III (3) of 1106 provides that: 

5. Except for consideration and Illom neces¬ 
sity, and with the written consent of all the 
major members of the illom, no karnavan or 
other managing members shall sell illom im¬ 
movable properties or execute kanom deeds 
in respect thereof or mortgage it with pos¬ 
session for a period of more than twelve 
years or lease it with or without premium fo? 
a period of more than twelve years JOr 

^Nothing to this Section shall'afreet ,ha 

right of the karnavan to execute solely re¬ 
newals of ‘kanom’ deeds already executed » 
The provision Is clearly mandatory and would 
render any transaction in violence of it ™ d 
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and inoperative as against the members for Tf 1L - 1 — -• 

whose benelit the provision was made and 
whose consent has not been obtained as pro¬ 
vided therein. It may not be void in the sense 
that it is an absolute nullity as though no 
transaction took place so as to enable strangers 
to question and contend that persons claiming 
under a transaction otherwise than in confor¬ 
mity with that section have obtained no rights 
at all. Except in this regard, the transaction 
is void and of no eilect. The finding of the 
court below is that the plaintiff had become 
a member of the family by marriage before 
the date of Ex. II and that the 5th defendant 
was not ‘non compos mentis’ as contended by 
the defendants. It is not contended that there 
has been a written consent of either the plain¬ 
tiff or the 5th defendant in connection with 
Ext. III. 

The only argument urged is that they, being 
members of the family and residents in the 
family house, must have come to know about 
Ext. II, as it is probable that there would have 
been some talk about it. Mr. Paikaday also 
says that Section 23 of the Act, saves the cus¬ 
tom prevalent in the community and 
that the Act abrogates the custom only 
to the extent to which the customary 
law has been expressly altered. The conten¬ 
tion is that female members of the family ac¬ 
cording to the custom were not accustomed to 
participate in the matter of transactions of pro¬ 
perties of the family. Act III (3) of 1106 pro¬ 
vides that female members of the family who 
are born in it or are brought into it by marri¬ 
age are as much members of the family as 
the male members and it is provided that in 
order to have a transaction regarding an im¬ 
movable property of the family as contemplated 
in Section 5, the written consent of every mem¬ 
ber is necessary. 

Assuming that, according to the custom, pre¬ 
vailing before the Act, the female members 
were not accustomed to co-operate in transac¬ 
tions, this is a case where that custom has been 
expressly altered by the statute. The contention 
of Mr. Paikaday that the term “immovable pro¬ 
perty” in Section 5 would apply only to pro¬ 
perties over which the family has got a right 
of absolute ownership, cannot be accepted. The 
term is not defined in the Act itself. We have 
therefore to look into the General Clauses Act, 
the definition in which reads as follows: 

“2. In this Regulation and in every Regulation, 
now in force or passed after the commence¬ 
ment of this Regulation, unless there be some¬ 
thing repugnant in the subject or context (/) 

‘Immovable property* shall include land, be¬ 
nefits to arise out of land, and things 
attached to the earth or permanently fastened 
to anything attached to the earth, but not 
standing crops.” 

The definition obviously comprises properties 
over which the family has got a mortgage right 
It was not contended by Mr. Paikaday that if 
the definition of immovable property contained 
in the General Clauses Act is to be looked into 
to understand the meaning of P r °7 

perty’ contaired in Section 5 of Act III (3) o 
1100. then the mortgage right dealt with un¬ 
der Ext. II will not be immovable property. Re¬ 
ference may usefully be made to the decision 
in ‘32 Trav L J 919’ upon the meaning of the 

term ‘immovable property’ which has been 

held therein to include mortgage rights ovei 
an immovable property. 


. * f th ^ term ot immovable property in Section 
o is taken as limited to properties over which 
the family has absolute proprietorship, then 
properties over which the family has a kanom 
right or a leasehold right and even a perpetual 
lease would all be excluded. Many illoms may 
possess omy properties over which rights short 
of absolute proprietorship are possessed. The 
other argument of Mr. Paikaday is that the 
various kinds of transactions which are prohi¬ 
bited under Section 5 must all be available in 
respect of an item of property in order that 
it may be regarded as immovable property un¬ 
der section 5. This argument is also unaccept¬ 
able because transactions must be read not* 
collectively but distributive^. Whichever pro-! 
perty would admit of a particular transaction 
should not be dealt with in that manner is all 
the meaning that can be reasonably given to 
Section 5. 

(8) Ext. II being thus a sale of immovable 
property, the written consent of all the mem¬ 
bers was a ‘sine qua non* for a valid sale re¬ 
garding it and there not having been that con¬ 
sent, and the plaintiff whose consent has not 
been obtained having challenged the transac¬ 
tion, it is void and of no effect- 

(9) In this view, the contention raised by 
Mr. Paikaday that his clients are bona fide 
transferees for value without notice need not 
be considered because that plea would be avail¬ 
able and of any effect only if the transaction 
in question had been a voidable one. 

(10) As regards the consideration for Ext. II, 
Mr. Paikaday contended that the non-produc¬ 
tion of certain documents evidencing the parts 
of consideration cannot be made a ground to 
decide against them because those documents 
are in the possession of the 6th defendant and 
he has failed to produce them. Whosoever might 
be at fault in not producing them, documents 
which constitute the primary evidence have 
not been produced and in their absence it is 
not possible to come to a conclusion different 
from that come to by the Court below. Re¬ 
garding the 4th item of consideration Mr. .Pai- 
kaday’s contention is that ihe 

the purchase of a decree is only Rs. 196/-. The 
decree itself being for a larger amount that 
larger amount should have been allowed by the 
Court below. In the written statement of de¬ 
fendants 7 and 9, they have claimed only 
Rs 196 The Court below is not in error there¬ 
fore in not having upheld the claim for a 
larger amount covered by the decree. 

(11) Mr. Paikaday also contended that the 
Court below was in error in not a c «P t '''g ‘he 
evidence of the 1st defendant as D. W. 4 That 
evidence was read before us and we are not 
able to find any part of his evidence wh h 
can be relied upon for a view different from 
the conclusion come to by the court below. A 

regards the item of consideration which is 

stated to be a debt due to one Kutten PUlai 
under a promissory note, the evidence of t 
1st defendant shows that he sawff 
note with the 2nd defendant before Ext. 11 . 
This is evidence of the extinction and againsi 
Jh^eiisfence o? the debt because the law pre¬ 
sumes discharge of the debt when tiie instr. g 
ment creating it is with the ob.ig • day 
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returned to the payee. This is mere specula¬ 
tion which cannot be heeded or indulged in 
by a court of law. 

(12) As regards the debt under Ext. VII which 
is a decree obtained by one Kolathu Iyer which 
forms part of one item of consideration the 
claim is obviously not binding upon the family 
because Ext. VII shows that the decree was 
obtained by endorsee of a promissory note 
executed by the 2nd defendant who was the 
first defendant in' that suit in favour of the 
2nd defendant therein. Ext. VII does not show 
that any relief was granted against the family. 
No relief could have been given in that suit 
against the family because the only member 
of the family who was party therein was the 
2nd defendant in this case who could not re¬ 
present the family. In the absence of the 
karnavan, the family cannot be represented. 
Further, under Section 12 of Act III (3) of 
1106, no decree will bind the ‘tarwad* unless 
it be obtained against the ‘karnavan* as such 
and the senior ‘anandaravans* of his branch and 
of every collateral branch, if any. 

(13) Mr. Paikaday’s answer to this was that 
the debt that led to this promissory note was 
a debt binding upon the family as it is con¬ 
tended that the 2nd defendant who was the 
executant of the promissory note sued on was 
the manager of the family. The plaint in para¬ 
graph 3 stated that the 1st defendant was the 
karnavan and manager of the family. Para¬ 
graph 2 of the written statement admits the 
statements contained in paragraph 3 of 
the plaint. There is nowhere any con¬ 
tention raised in the written statement 
that the 2nd defendant was the manager. 
As a Junior member of the family 
it was beyond the competence of the 2nd de¬ 
fendant to contract a debt on behalf of the 
family. Assuming that the debt was one bind¬ 
ing upon the family, the suit having been one 
brought by the endorsee of the promissory note, 
it was beyond the competence of the endorsee 
to claim relief based on the original debt ex- 
cept in a case where the rights under the ori¬ 
ginal debt are also transferred in the appro¬ 
priate manner. There is nothing to indicate that 
there has been any such transfer in this case. 

Pa jk a< Jay also contended that the 
?™V e l°Y should have directed an enquiry 
into the value of improvements alleged to have 

7 ^/o ect & Up0n ! h ^ ? r °P ert y by defendants 

annoUo r\t The 4l c * 0Urt bel °w found against the 
appellants on this point on the ground that 

Ji]If*® bas beei ? n 4 ? evidence let in by them, 
rhere is no valuation in the appeal as regards 
the improvements nor is there court-fee paid 
in a case where value of improvements is claim¬ 
ed in the court below and disallowed by that 
court, the appellants should value the appeal 
as for the amount claimed and pay ad valorem 
court fee thereon. In the absence of valuation 

in d ap C p° e U a r i ee ’ the question can not be agitated 

9 er j ain other Points were also urged bv 
Mr. Paikaday which arise only if the impugned 

Iwf actl ?? to be only voidable ^.e 

good until set aside. As our view of the na¬ 
ture of the transaction is different, these points 
do not fall to be decided in this case. 

„ < 16 > . Tha f°“ rt below has discussed the evl- 
^" c , e '.h detail and given good reasons for the 

sa?v fnV° n nc a , rrIve ? at - by tt - 14 is not neces- 

f. U - S to enter , mt0 a detailed rehearsal 
of the various grounds. It is sufficient for us 
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to say that we are in agreement with th« con¬ 
clusions come to by the court below. 

(17) The contention of Mr. Paikaday as re¬ 
gards mesne profits is that more than 11 years' 
mesne profits have been asked for and granted. 
We are afraid that this contention is raised on 
account of a misapprehension. Ext. II is of the 
year 1108 and the suit was filed in the year 
Ii 1 ?* 11 appears to us that it is on the basis 
♦uj . p j a i nt has claimed mesne profits from 
the date of Ext. II, that this contention is urged. 
The plaint however claims mesne profits only 
for 3 years next before suit & not for 11 years. 

the d3te ° £ Ext ' 1L If the Plaintiff 
s enUUed to mesne profits, the plaintiff is en- 

C . laim ™ sne profits for three years 

fmm V. 1 thereafter un til three years 
fiom date of decree or delivery of property 
whichever is earlier, under O. 21 , R. 12 of the 
Code of Civil Procedure. 

n,“i h L COnten . 1 , ion of ,¥ r - Pa ikaday means that 
no mesne profits could be allowed during the 
pendency ofthe suit, it is only to be stated to 

of r the C cn?,r7 l | e , diret 'i ion con .tained in the decree 

ordi5e/ f0r - ettmg ofT the amount 
ordered to be paid against the mesne profits 

is also justified. Plaintiff will be entitled to 

mesne profits till date of delivery oi 3 yea!s 

Ti° m c d p e r d6Cree un j? er °' 21 ' R - 12 of the 

£n^XS d a be ^he 2 decree* that 
Ihis Se.^ ,S> thG decree o£ this in 

void 8) th?re in wou f M ' m that the lransac ‘ion is 
. u \ mere would have arisen a nnpctirm ^ 

to Whether it was competent for the court to 

m,«r ga ‘^ t the decree of the court below this 
question does not arise in this appeal 

wiKfs. aPPeal Sh0Uld therefore be dismissed 
V.R B 

Appeal dismissed. 
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0 v - -d 

°. P. No. 68 of 1950. D/- 25-M951. 

trial Disputes Act Central 254 ~ >-«»- 

48“(XCVuir .froof’s am '?S by Ael 

*Z° t Tdin V° * rt 254 ' when ^ere are two 
competing Statutes relating to a concurrent 

has ,e , C „'’ n ,he S , ,aU " e passed S 

the Si r' «°, v ? r the statute P as sed bv 
203 Legislature. AIR 1951 Trav-C 
auj, loll. (Para 6) 

r ™ e industrial Disputes Act passed by the 
r wr' L e S‘ sla ture as amended by Act 48 
(XLVIII) of 1950 and made applicable to 
the whole of India except the state of 
and Kashmir has. therefor 
placed the Travancore-Cochin Industrial 

be?n force WhfCh n ° 1<>nger «»««£"to 
06 ln force ' (Para 6) 
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(b) General Clauses Act (1897), S. 24 — 
Repeal may be express or by necessary impli¬ 
cation — Appointment of Industrial Tribunal 
under State Act — Repeal of Act by Central 
Act — Continuance of Tribunal — (Travancore- 
Cochin Interpretation and General Clauses Act 
(7 (VII) of 1125). S. 23) — (Industrial Disputes 
Act (1947) (as amended by Act 48 (XLVIII) of 
1950), S. 7). 

S. 24 as it stands is not confined to cases 
of express repeals. All that is contemplated 
by the section is that there must be a repeal 
of an existing Act by a subsequent Act. 
Such repeal may be by express words or it 
may be by necessary implication. Where the 
later Act has in substance and in effect re¬ 
pealed the earlier Act, the section will be 
attracted. (Para 7) 

The Industrial Disputes Act (Central) has 
in efTect repealed the Industrial Disputes 
Act passed by the State of Travancore- 
Cochin. Necessarily, therefore, the provi¬ 
sions contained in S. 23 of the State General 
Clauses Act are to govern the appointments 
which had been made under the State In¬ 
dustrial Disputes Act. Therefore, where the 
appointment of an Industrial Tribunal under 
the State Act was not superseded by any 
order passed under the Central Act, it must 
be deemed to continue as the Industrial tri¬ 
bunal even after the Central Act was made 
applicable to the State and it must be 
deemed to have been appointed under the 
relevant provisions of the Central Act. 

(Para 7) 

Anno: Gen. Cls. Act S. 24 N. 1. 

(c) Industrial Disputes Act (1947), S. 10 (1) 

( C ) _ Order of reference — Issue of notice 

Necessity of. 

The order of reference is only an adminis- 
trative order passed by the Government- 
It is not necessary that Government should 
issue notice to the contending parties and 
hear them before passing such an adminis¬ 
trative order. The question of violation 
of the principles of natural justice cannot 
arise in the matter of passing such admi¬ 
nistrative orders. (Para ») 

(d) Industrial Disputes Act (1947). S. 2 Cj) 
_ Doing business by way of purchase and sale 

of cocoanut oil is industry. (Fara 

(e) Industrial Disputes Act (1947). S. 36 (3J 
and (4) — Restrictions imposed by Cls. (3) ana 

(4) — Validity. 

4 S“aTf£25 

“party’s a reque”st P ?f bf “presented by a 
legal 'practitioner the Tribunai does not act 

l-ss-s.ssft:- 

usurp the jurisdiction of the appellate Tr 


bunal while dealing with the petition pre¬ 
sented under Art. 226 of the Constitution and 
to express any opinion on the merits of the 
award. (Para 12) 

Anno: C. P. C. Appendix III, Constitution 
of India, Art. 226 N. 8. 

N. Varadaraja Iyengar, for Petitioner: P. Bala- 
gangadhara Menon, for Counter-Petitioners, 1 
and 4 to 9; Advocate General T. N. Subramania 
Iver, for Counter-Petitioner No. 2. 

REFERENCE. /Para. 

(’51) 1951 Ker LT 121: (AIR 1951 Trav-C 203) 6 
ORDER: This is a petition under Article 
226 of the Constitution praying for certain re¬ 
liefs in the nature of writs of certiorari and 
Mandamus in respect of an industrial dispute 
pending adjudication in Industrial Dispute No. 

7 of 1950 on the file of the Industrial Tribunal 
at Alleppey. The petitioner is a firm doing 
business by way of purchase and sale of cocoa- 
nut oil. The firm has its Head Office at Vi- 
rudhunagar with branches at Quilon and 
Alleppey. Respondents 4 to 9 are workers who 
had been engaged by the petitioner in connec¬ 
tion with the business conducted by the Allep¬ 
pey branch of the firm. These respondents 
are members of the Ambalapuzha ‘Head-load 
Conveyance Workers’ Union’’ at Alleppey. The 
first respondent is the General Secretary of the 
said Union. The 2nd respondent is the Indus¬ 
trial Tribunal at Alleppey and the 3rd respon¬ 
dent is the Travancore-Cochin State. 

(2) Respondents 4 to 9 had complained that 
the petitioner has made a reduction m the 
rates at which wages were being paid to them 
for their work and also about the stopping of 
the “noon-meal allowance” that was being given 
to them. They also claimed that they were 
entitled to get bonus for the years from 1945 
onwards. Deamess allowance was also claim¬ 
ed by them. The petitioner repudiated evey one. 
of these claims. The Assistant Labour Com 
missioner called together a conference of the 
disputants and attempted to effect an amicable 
settlement of the disputes between them. Since 
his attempt in that direction proved unsuc¬ 
cessful, he made a report to Government stating 
the nature of the disputes and also the results 
of his efforts at conciliation. Government, on 
a consideration of the report and on being 
satisfied that an Industrial dispute exists as 
between the petitioner and respondents 4 to 
9 referred the P several points.of dispute to the 
2 nd respondent for adjudication under section 
10 (1) (c) of the Industrial Disputes Act, Act 14 

(XIV) of 1947 (Central). Copy of' 
reference has been produced on behalf of the 
peSner and the same has been marked as 

^ X ( 3 ) xhe 2nd respondent registered the re- 

ssffsa n" ssasufsffi t 1 — 

quest S'bJIS&eSwE * ^ Petitioner. 
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By another order, dated 20-9-1950 the objection 
that the Tribunal had no jurisdiction to en¬ 
tertain the reference and adjudicate upon the 
points at dispute between the parties was also 
overruled. Exhibit B is copy of that order. 

On 2-9-1950 respondents 1 and 4 filed a peti¬ 
tion before the 2nd respondent Tribunal com¬ 
plaining that pending adjudication of the dis¬ 
putes, the petitioner had declared a lock-out 
and had kept respondents 4 to 9 entirely out 
of employment and praying for appropriate re¬ 
liefs. This application was also objected to by 
the petitioner who contended that respondents 
4 to 9 were having work with other employers 
and that there was no lock-out by the peti¬ 
tioner subsequent to the commencement of 
the proceedings before the 2nd respondent and 
that the reference itself was ‘ultra vires’. On 
20-10-1950, another application was filed by res¬ 
pondents 4 to 9 reiterating the complaints made 
in the earlier petition filed by res¬ 
pondents 1 and 4 on 2-9-1950. After 
enquiring into these complaints, the 2nd 
respondent passed an award on 21 - 11 - 
1950 directing the petitioner to pay compensa¬ 
tion to each of the respondents 4 to 9 at the 

f«i4u 0f RS ' 1 9 0/ “ per mensem from 1-8-1950 
till they are reinstated or re-employed for work 

this award was submitted to Government who 
caused the same to be published in the Gov¬ 
ernment Gazette dated 12-12-1950. Ext. C is 
that award. 

(4) The several orders mentioned above com¬ 
mencing from Ext. A are attacked by the peti¬ 
tioner on the following grounds: 

(a) The petitioner firm is not an "Employer” 
and respondents 4 to 9 are not "workmen” 
employed under the firm and the dispute bet¬ 
ween the petitioner and these respondents does 
not amount to an "Industrial Dispute” as de¬ 
fined in the Industrial Disputes Act and hence 
Government had been acting without jurisdic¬ 
tion in passing the order, Ex. A; 

(b) Even if the matter comes within the 

levant °a } h - e Industrial Disputes Act, the re- 
if fhp Trij 0 ,0rC V W ®? AC ‘ 16 < XVI > Of 1950 
Ex/ h A T ^hIl n T e ; C u Chm State and the order 
1 nm m h ^. d ? ee , n passed unde r Section 

10(1) (c) of the Central Act 14 (XIV) of 1947 
is incompetent and invalid; 

(c) The order of reference Ext. A was nassprf 

° f the princi P ,es natural justice 
because it was passed without hearin® the 

fa of e L an !,. W !hoUt . an \ Judicial cons'idera- 
‘ e Questions involved; 

J] 1 * 2nd respondent has not been validly 

?XIV1 I?« a T y b K Unal upder Central Act 14 

entertata th? 7 w5 nd henCS he is incorn Petent to 
entertain the reference purporting to have been 

made under section 10(1) ( c ) 0 f that Act- 

T*? 2nd respondent acted withou?’juris¬ 
diction in passing the order dated 5 - 9-1 qsn 
refusing the petitioner’s request to be remS 

f^rL 0 8 usp ™ at . ion of jurisdiction bv him- 
t ^ The fl ward Ext. C passed on 21-1 l-iosn 
in favour of resDondents 4 to 9 i« tota lv 
jurisdiction. The petition filed K 
respondents 4 to 9 on 2-9-1950 did not disclose 
an ^.- ega i grounds to support the award 
petitioner had no notice of the subsequent peti¬ 


tion filed by respondents 4 to 9 on 20-10-1950. 
The finding in Ext. C that there was a lock-out 
subsequent to the reference Ext. A is not based 
on any legal evidence and on the basis of such 
a finding no award under section 3d of the 
Act could be made. The compensation grant¬ 
ed under the award is extravagant in scope and 
is merely arbitrary and vindictive and it is 
unsupportable so far as respondents 5 to 9 are 
concerned. 

(5) On the above allegations the petitioner 
has prayed that this Court may, in the exercise 
of its powers under Article 226 of the Constitu¬ 
tion, call up the records of this case from 
respondents 2 and 3 and 

(i) to issue a writ in the nature of Manda¬ 
mus directing the 3rd respondent to recall the 
reference made by the order Ext. A dated 27- 
7-1950 under section 10 (1) (c) of (Central) 
Act 14 (XIV) of 1947 and to grant a declara¬ 
tion that there is no industrial dispute within 
the meaning of that Act as between the peti¬ 
tioner on the one hand and respondents 4 to 
9 on the other; 

(ii) to issue a writ in the nature of Certio¬ 
rari quashing the order passed by the 2nd res¬ 
pondent on 5-9-1950 refusing the petitioner’s re¬ 
quest to be represented by a legal practitioner 
and also the award Ext. C passed on 29-11- 
1950 in favour of respondents 4 to 9; 

(iii) to issue a writ in the nature of Manda¬ 
mus directing that the petitioner should be 
permitted to be represented by a legal practi¬ 
tioner in the proceedings before the 2nd res¬ 
pondent; and 

, (iv) to issue such further directions as the 
circumstances of the case demand. 

(6) The main ground on which the Govern¬ 
ment order Ext. A is attacked is that it was 
not passed under a valid law in force in the 
State. According to the petitioner, the law 
governing industrial and labour disputes in the 
State even on the date of the order Ext. A 
was the Travancore-Cochin Industrial Disputes 
Act, Act XVI (16) of 1950, and hence it was 
incompetent for the State to exercise juris¬ 
diction under section 10 (1) (c) of the Central 
Act, Act 14 (XIV) of 1947 and to pass the order 
Ext. A. It is not disputed that both these Acts 
deal with the same subject of industrial and 
labour disputes. This subject is included in 
List III—concurrent List—in the VII schedule 
to the Constitution and as such it is within 
the competence of Parliament and also of the 
State Legislature to make a law governing the 
subject. Act 16 (XVI) of 1950 passed by the 
State was therefore a valid Act. 

But while this Act was in force, Parliament 
exercised its jurisdiction to legislate on the 
same subject and passed Act XLVIII (48) of 
1950 by which Act 14 (XIV) of 1947 was 
amended and its Jurisdiction enlarged by mak¬ 
ing it applicable to the whole of India except 
the State of Jammu and Kashmir. Act 48 
(XLVIII) of 1950 was passed on 20-5-1950. Thus 
there have been two enactments, one by the 
State (i.e„ Act 16 (XVI) of 1950) and the 
other by Parliament (Act 14 (XIV) of 1947 as 
amended by section 34 of Act 48 (XLVIII) of 
1950) dealing with the same matter. Both 
these Acts cover the same field and 
in fact the provisions of these Acts 
are almost identical. When there are 
two such competing Statutes relating to a 
concurrent subject, the law is that the sta- 
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lute passed by Parliament has to prevail over 
the statute passed by the State Legislature. 
The provision contained in Article 254 of the 
Constitution is to that erlect. 

The very same question arose for the con¬ 
sideration of this Court in ‘FIRM NAGALINGA 
NADAR SONS v. B. K. NAYAR*. 1951 Ker L T 
121. After an exhaustive review of the case 
law on the subject and after a due considera¬ 
tion of the eiTect of Article 254 of the Consti¬ 
tution. it was ruled in that case that where 
it is evident that the Central Parliament in¬ 
tended to make its legislation upon a concur¬ 
rent subject so exhaustive as to exclude any 
State legislation upon the same subject, it na’s 
to be taken that the Central Act has replaced 
the State law on the subject. The correctness 
of this position has not been challenged by the 
learned Advocate for the petitioner. Thus, it 
cannot be said that after the Central Act 14 
(XIV) of 1947 was amended by Act 48 
(XLVIII) of 1959 and made applicable to the 
Travancore-Cochin State also. Act 16 (XVI) of 
1950 passed by the State continued to be in 
force. 

On the other hand, it is clear that it was 
the Central Act which was in force and in 
operation on the date when the order Ext. A 
was passed by the State Government. That 
order was passed in exercise of the power con¬ 
ferred on the State under section 10 (1) (c) 
of the Central Act. The objection that the order 
is invalid for the reason that it was passed 
in exercise of the power conferred on the 
State by Section 10 (1) (c) of the Central Act 
is therefore unsustainable and I hold accord¬ 
ingly. 

(7) The next objection to the validity of the 
order Ext. A is that the reference under it 
has been made to a Tribunal who has not 
been validly aopointed by the competent au¬ 
thority. The 2nd respondent's jurisdiction to 
entertain the reference is also questioned on 
the very same ground. The appointment of 
the 2nd respondent as the Industrial Tribunal 
at Alleppev was made bv the Government of 
the Travancore-Cochin State by virtue of the 
authority conferred on the Government under 
the Travancore-Cochin Industrial Disputes 
Ordinance (Ordinance No. V (5) of 1950) which 
was then in force. This O^man^e was sub¬ 
sequently replaced bv Act XVI (16) of 1959 
of the State and all the sections made under 
the Ordinance were expressly kept alive by 
that Act. 

It was while the 2nd resoondent was thus 
functioning as the Industrial Tribunal at Al¬ 
leppev that Act XVT (16) of 1950 was replaced 
bv the Central Act XTV (14) of 1947 as amend¬ 
ed bv Act XLVIII (48) of 1950. The petitioner's 
contention is that when the Central Act re¬ 
placed the Act passed bv the State, the ap¬ 
pointment of the 2nd respondent made by vir¬ 
tue of the authority conferred by the latter 
Act must also be deemed to have come to an 
end and that he couM validly function as a 
Tribunal under the Central Act XIV (14) of 
1947 onlv after he has been re-annointed as a 
Tribunal under that Act. In support of this 
position, reliance is placed on the definition of 
“Tribunal” as eiven in clause (r) of Section 2 
of Act XTV (14) of 1947. The definition is as 
follows: “Tribunal” means an Industrial Tri¬ 
bunal constituted under this Act. 

It is conceded on behalf of the respondents 
that the 2nd respondent has not been expressly 


re-appointed as a Tribunal under Act XIV ( 14 ) 
of 1947. The question for consideration is whe¬ 
ther without such re-appointment the 2nd res¬ 
pondent could function as an Industrial Tri¬ 
bunal under that Act and whether Industrial 
Disputes could be referred to him for adjudi¬ 
cation under Section 10(l)(c) of that Act. The 
answer to this question is furnished by the pro¬ 
vision contained in section 23 of the Travan¬ 
core-Cochin Interpretation and General Clauses 
Act, Act VII (7) of 1125. corresponding to sec¬ 
tion 24 of the Central Act. Act X (10) of 1897. 
The relevant portion of that section runs as 
follows: — 

“Where any Act is repealed and re-enacted 
with or without modification, then unless it 
is otherwise expressly provided any appoint¬ 
ment, order.. made or issued 

under the repealed Act shall, so far as it 
is not inconsistent with the provisions re¬ 
enacted, continue in force and be deemed to 
have been made or issued under the provi¬ 
sions re-enacted, unless and until it is super¬ 
seded by any appointment, notification, order 
.made or issued under the provi¬ 
sions so re-enacted." 


The learned advocate for the petitioner argues 
that this provision can apply only where the 
earlier Act has been expressly repealed by the 
later. Accordingly to him Act XVI (16) of 
1959 has not been so expressly repealed by 
the Central Act XIV (14) of 1947 as amended 
by Act XLVIII (48) of 1959. I see no reason 
for restricting the scope of the provision con¬ 
tained in the General Clauses Act by reading 
more words into it. The provision as it stands 
is not confined to cases of express repeals. All 
that is contemplated by fhe section is that 
there must be a repeal of an existing Act by 
a subsequent Act. Such repeal may be by ex¬ 
press w'ords or it may be by necessary impli- 
cation. Where the later Act has in substance 
and in effect repealed the earlier Act. the 
above-mentioned provision of the General 
Clauses Act will be attracted. 

It has already been found that when the 
Central Act was made applicable to this State 
also, it has completely suoerseded Act XVI (16) 
of 1950 of the State. Thus there can be no 
doubt that the Central Act has in effect re¬ 
pealed Act XVI (16) of 1950 passed by the 
State. The entire field covered by the repeal¬ 
ed Act has been covered by the Central Act 
and the provisions also are almost identical. 
Thus, it is clear that virtua 11 y there has been 
a repeal and re-enactment of Act XVI (16) of 
1950 by the Central Act XIV (14) of 10 4 7 | 
when it was made applicable to the State. t»y | 
the nassine of Act XLVIII (48) of 1950. Neces-, 
sarilv. therefore, the provisions contained m 
Section 23 of the General Clauses Act. Act VII| 
(7) of 1125. are to govern the apoo'ntments 
which had been made under Act XVI (16) or, 

l 950 - , , , „ c 

The appointment of the 2nd respondent as 
the Industrial Tribunal at Allepney was not 
sunerseded by any order passed under the 
Central Act. Hence, he must he deemed to 
continue as the Industrial Tribunal even after 
the Central Act was made ^nhcahle to the 
State and he must be deemed to ha\e.been 
appointed under the relevant provisions of the 

Central Act. Even under the Central Act we 

power to appoint the mdustrlal Tnbunal^ 
vested in the Government of the State con 
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cemed. Since the State Government had al¬ 
ready appointed the 2nd respondent as the 
Industrial Tribunal and since his appointment 
had not been in any way terminated by the 
authority competent to do so, the utmost that 
the State Government had to do when the Cen¬ 
tral Act was made applicable to the State 
was to treat l\im as a Tribunal functioning 
under that Act. He has been so treated by 
Government when the industrial disputes enu¬ 
merated in the order Ext. A were referred to 
him for adjudication under section 10 (1) (c) 
of the Central Act. 

Thus, in any view of the matter, the objec¬ 
tions raised by the petitioner that the 2nd 
respondent is not an Industrial Tribunal func¬ 
tioning under the Central Act, that the re¬ 
ference order Ext. A to him js invalid and 
that he is incompetent to entertain the refer¬ 
ence, are unsustainable. 

(8) Then there is the contention that there 
is no industrial dispute between the petitioner 
firm and respondents 4 to 9 and that therefore 
the Government have been acting without 
jurisdiction in making the reference as per 
the order Ext. A. It is not for the Government 
to finally decide the questions as to whether 
the petitioner firm is an employer, whether 
respondents 4 to 9 are workmen employed by 
the petitioner, whether the business conduct¬ 
ed by the petitioner firm amounts to an in¬ 
dustry and whether the disputes between the 
petitioner and respondents 4 to 9 would 
amount to industrial disputes, as defined in 
Act XIV (14) of 1947. The Industrial Tribu¬ 
nal is the proper authority to enquire into and 
decide all such questions arising between the 
disputants. 

So far as the Government are concerned, 
they can refer such point of dispute to the 
Tribunal when they are satisfied, on the mate¬ 
rials placed before them, that there is a case 
for enquiry and decision by the Tribunal. Sec¬ 
tion 10 of the Act empowers the Government 
to refer the points of dispute for adjudication 
by a Tribunal even when an industrial dispute 
between the contending parties is apprehend- 
ed. The very fact that the Government are 

^lL re k rr, 4 I L g l ll e .P oin ^ of dispute for adjudi- 
by r. the Tnbunal is sufficient to show 
that the Government by themselves are not 

STVf "2 de c>sion on the points of dis- 
PH^- The order of reference is only an ad¬ 
ministrative order passed by the Government. 

| 15 necessary that Government should 
Sj? n °H ce (o the . contending parties and hear 
nS? before passing such an administrative 
order The question of violation of the princi- 

ter S nf ^‘{5® S*"." 0 * arise in th e mat- 

ter ° f passi ?g such administrative orders. 

The objection that the order Ext A was 
passed without any Judicial consideration of 
lha i i i0n involved, J s also untenable for 
W ° US r eason that L no judicial decision 
JK been made as per that order. Such judi¬ 
cial decisions on the questions involved in the 
reference will be passed only by the Tribunal 
and only after hearing the contending parties 
the order of reference Ext. A has nrf 
finaiiy decided any question against the peti- 

!v° ne /> r ’, ther , e ,s . no t° rce in his contention that 
the order has been passed in violation of the 
principles of natural justice. 

It cannot also be said that there was not suffi- 
cient material before the Government to Jus¬ 
tify the reference made under Ext. A. Admit- 


tediy, the petitioner firm has been doing the 
business of purchase and sale of cocoanut oil 
at Alleppey. It is also not disputed that res¬ 
pondents 4 to 9 had been at least occasionally 
engaged by the petitioner for loading and un¬ 
loading oii tins in and from the boats used 
for the transport of oil. 

From the alfidavit filed by the Asst. Labour 
Commr. at Alleppey, it is seen that a repre¬ 
sentation had been made to him by the 1 st 
respondent about certain disputes that arose 
between respondents 4 to 9 and the petitioner 
firm regarding the reduction of wage rates and 
the claim for noon-meal allowance, bonus and 
dearness allowance. It is also seen that the 
Assistant Labour Commissioner tried and 
failed to effect an amicable settlement of the^ 
disputes between the contending parties. The 
facts stated by him in his report to the Gov¬ 
ernment were by themselves sufficient to 
justify the action taken by the Government 
under Section 10 (1) (c) of the Industrial Dis¬ 
putes Act and the order of reference Ext. A 
cannot be said to be invalid or to have been 
passed without jurisdiction. 

(9) When the matter came up before the 2nd 
respondent Tribunal, the petitioner raised a 
preliminary objection that the reference it¬ 
self was incompetent and that the 2nd res¬ 
pondent was not competent to entertain the 
reference. This objection was overruled by him 
as per the order Ext. B dated 20-9-1950. It 
is urged on behalf of the petitioner that this 
order amounts to an usurpation of jurisdiction 
by the 2nd respondent. It has already been 
found that the 2nd respondent has been valid¬ 
ly appointed as an Industrial Tribunal and 
was functioning as such even after the Cen¬ 
tral Act had been made applicable to the 
Travancore-Cochin State and that therefore it 
was competent for him to entertain the refer¬ 
ence made under the order Ext. A, provided 
that the matters referred to him come within 
the scope of the Industrial Disputes Act. 

In view of the preliminary objection raised 
on behalf of the petitioner, the 2nd respondent 
had necessarily to consider the questions whe¬ 
ther the business conducted by the petitioner 
firm amounts to an ‘industry’ as defined in 
the Industrial Disputes Act and whether the 
petitioner is an ‘employer’ and respondents 4 
to 9 are ‘workmen’ as defined in the Act. The 
Act defines ‘industry’ as follows:— 

“ ‘Industry’ means any business, trade, under¬ 
taking, manufacture or calling of employers 
and includes any calling, service, employ¬ 
ment, handicraft, or industrial occupation or 
avocation of workmen”. 

is comprehensive enough to take 
in the trade business that was admittedly be¬ 
ing carried on by the petitioner firm at Allep¬ 
pey, The definition of ‘Workmen’ is also very 
comprehensive: 

“ ‘Workmen’ means any person employed (in¬ 
cluding an apprentice) in any industry to do 
any skilled or unskilled manual or clerical 
work for hire or reward and includes, for 
the purposes of any proceedings under this 
Act in relation to an industrial dispute a 
workman discharged during that dispute, but 
does not include any person employed in the 
Naval, Military or Air Service of the Gov- 
ernment. 

l * d ^ned as follows:- 
1 dispute means any dispute or 
difference between employers and employers. 
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or between employers and workmen, or be¬ 
tween workmen or workmen, which is con¬ 
nected with the employment or non-employ¬ 
ment or the terms of employment or with 
the conditions of labour of any person.” 

In the nature of these definitions the facts 
admitted on both sides make it ‘prima facie* 
clear that the disputes between the petitioner 
and respondents 4 to 9 come within the scope 
of the Industrial Disputes Act. Such a ‘prima 
facie* conclusion is alone possible at the stage 
of disposing of a preliminary objection raised 
by the petitioner that the 2nd respondent has 
no jurisdiction to entertain the reference made 
under Ext. A. The further questions as to 
whether respondents 4 to 9 were only casual 
/labourers engaged by the petitioner as and 
when their services were deemed necessary and 
whether they are entitled to be permanently 
retained as workmen, on the same terms and 
conditions as before, under the petitioner and 
to get the noon-meal allowance, bonus etc., as 
claimed by them, can properly be decided by 
the Tribunal only after taking the whole of 
the evidence which the parties may adduce 
and at the stage of passing the final order on 
the reference after due consideration of such 
evidence. 


The correctness of the findings to be record¬ 
ed at that stage on the several points of dis¬ 
pute between the parties could be challenged 
by either party by preferring an appeal against 
the final award that may be passed by the 
2nd respondent, before the appellate Tribu¬ 
nal constituted under Act XLVIII (48) of 1950. 
The order Ext. B has only gone to the extent 
of holding that the 2nd respondent has juris¬ 
diction to entertain the reference made under 
Ext. A. On the facts as admitted by the peti¬ 
tioner, it cannot be said that the decision ar¬ 
rived at by the 2nd respondent in his order 
Ext. B is unwarranted or erroneous. There is 
no force in the objection that by that order 
he has been usurping a jurisdiction which is 
not really vested in him. It follows therefore 
that the proceedings before the 2nd respondent 
cannot be quashed by the issue of a writ of 
'certiorari’ on the ground that he has no juris¬ 
diction to entertain the reference made under 
the order Ext. A and to proceed with it. 


(10) The next point for consideration is 
whether the 2nd respondent’s order dated 5-9- 
1950 refusing permission to the petitioner to 
be represented by a legal practitioner is liable 
to be quashed. The relevant provision govern¬ 
ing this matter is contained in section 36 of 
Act XIV (14) of 1917 as amended by Act 
XLVIII (48) of 1950. In clause 3 of this sec¬ 
tion, it is stated that no party to an industrial 
dispute shall be entitled to be represented by 
a legal practitioner in any conciliation pro- 
ceeding under the Act or in any P^dmgs 
before a Court. In clause 4 it is stated that 
in any proceeding before a Tribunal, a pa ty 
to a dispute may be represented by a legal 
practitioner with the consent of the other par¬ 
ties to the proceeding and with the leave of 
the Tribunal. 

In the present case, the Tribunal refused the 
leave applied for by the petitioner bemuse of 
the objection raised by respondents 4 to 9. In 
passing such an order the Tribunal was only 
exercising the power conferred on him py 
clause 4 of section 36 of the Industrial Dis¬ 
putes Act. But it is contended on behalf of 


the petitioner that the said provision as well 
as the order in question have in elfect denied 
the petitioner’s fundamental right to be repre¬ 
sented by a legal practitioner. The Industrial 
Tribunal is a Special Tribunal created under 
the Industrial Disputes Act and the extent of 
his powers and jurisdiction are specified in the 
Act itself. 


Special provisions are also made in the Act 
regarding the procedure to be followed by the 
Tribunal in dealing with industrial disputes 
referred to him for adjudication. The provi¬ 
sions regarding the representation before him 
of the parties to such disputes are contained in 
section 36 of the Act. It is clear from a read¬ 
ing of these provisions that they are made ap¬ 
plicable to industry and labour alike. No dis¬ 
crimination has been shown in favour of or 
against either party. It cannot also be said 
that by these provisions there has been a ne¬ 
gation of any of the Fundamental Rights gua¬ 
ranteed to a citizen of India under the Con¬ 
stitution. Under such circumstances, the res-i 
trictions imposed by clauses 3 and 4 of Sec¬ 
tion 36 of the Act cannot be said to be void 
or inoperative or that in passing the order 
dated 5-9-1950 refusing the petitioner’s request 
to be represented by a legal practitioner, the 
2nd respondent was acting without jurisdiction. 
Ic follows therefore that the said order is not 
liable to be quashed by the issue of a writ of 
certiorari. 

(11) Lastly, there is the objection regarding 
the legality and sustainability of the interim 
award made under Ext. .C in favour of res¬ 
pondents 4 to 9. The main ground of attack 
against this award is that in passing such an 
award the 2nd respondent was acting upon 
a complaint preferred by respondents 4 to 9 
on 21-11-50 without giving notice of the same 
to the petitioner. There is not much force 
in this objection. The complaint filed by res- 
pondents 4 to 9 on 21 - 11-1950 contained no 
fresh allegations against the petitioner. On the 
other hand, that complaint petition merely rei¬ 
terated the allegations which had already been 
made against the petitioner in the earlier peti¬ 
tion filed by respondents 4 to 9 on .2-8 

The petitioner had notice of that petition and 
he had filed his objections to the several al¬ 
legations contained therem. Thiis, there is no 
basis for the contention that the petitioner 
had no opportunity to meet the allegations 
made against him on behalf of respondents 4 
to 9 and that the enquiry into these allega¬ 
tions was conducted without due notice to the 
petitioner. 

(12) According to respondents 4 to 9 the 

petitioner had. during pendency of the 

nmrw^dincs before the Tribunal, kept them 
out of employment and had virtually declare 

a lock-out as against them. It was' ®J®P d t Jk 
he has given the work usually done by those 

hh issfa 

ine before the commencement of the P 10C ®®® 

"S? out iha* g ££ 

petition filed under Article 226 oX tne ^ 
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tution cannot be deemed to be an appeal 
against the Award Ext. C. Under Act XLVIII 
(48) of 1950 an Appellate Tribunal has been 
constituted and the jurisdiction to hear appeals 
against awards passed by Industrial Tribunals 
has been vested in that Appellate Tribunal. 
Section 7 of Act XLVIII (48) of 1950 has made 
provision for such an appeal, subject to the 
limitations imposed by the section itself. If 
Ext. C amounts to an award as contemplated 
by that section, there can be no doubt that 
the proper remedy available to the petitioner 
in the matter of getting the relief against that 
award is by way of an appeal to the appellate 
Tribunal. Section 2 of Act XIV (14) of 1947 
has defined “Award” in the following terms: 
“ “Award” means an ‘interim or final deter¬ 
mination* by an Industrial Tribunal of any 
industrial dispute ‘or of any question relat¬ 
ing thereto* 

Section 33 (A) of the Act lays down: 

“Where an employer contravenes the provi¬ 
sions of section 33 during pendency of pro¬ 
ceedings before a Tribunal, any employee 
aggrieved by such contravention, may make 
a complaint in writing, in the prescribed 
manner to such Tribunal and on receipt of 
such complaint that Tribunal shall adjudi¬ 
cate upon the complaint as if it were a 
dispute referred to or pending before it, in 
accordance with the provisions of this Act 
and shall submit its Award to the Appro¬ 
priate Government and the provisions of 
this Act shall apply accordingly.” 

The complaints made in the petitions filed by 
respondents 1 to 4 and respondents 4 to 9 
were to the effect that the petitioner had con¬ 
travened the provisions of section 33 by alter¬ 
ing to their prejudice the conditions of ser¬ 
vice applicable to them immediately before 
the commencement of the proceedings. The 
award under Ext. C was passed bv the 2nd 
respondent under section 33 (A) of the Act 
after enquiring into the allegations which 
came within the scope of section 33. Thus it 
is clear that Ext. C is an interim award as 
contemplated by the Act. A right of appeal 
against that award is clearly available to the 
petitioner under section 7 of Act XLVIII (48V 
of 1950 and it is the function of the Appellate 
Tribunal to examine the award on its merits, 
and to decide whether it calls for any inter¬ 
ference. 

When a remedy is thus clearly available to 
the petitioner to challenge the sustainability 
of this award, it will not be proper for this 
Court to usurp the jurisdiction of the appel- 
tete Tribunal while dealing with the present 
petition presented under Article 226 of the 
Constitution. Hence I do not propose to ex¬ 
press any opinion on the merits of the award. 
Ext. C. The finding already recorded that 
the award was passed by the 2nd respondent 
in the proper exercise of the Jurisdiction vest- 
ed in him under the provisions of the Indus- 
trial Disputes Act, is sufficient to disallow the 
petitioners prayer for the issue of a writ of 
'certiorari’ to quash that award. 


(13) In the result, I hold that this petition 
is unsustainable on any of the grounds urged 
by the petitioner. No case has been made out 
to justify the issue of any of the writs under 
Article 226 of the Constitution against the res¬ 
pondents as prayed for by the petitioner. Ac¬ 
cordingly, this petition is dismissed with costs, 
one set to respondents 1 to 3 and another set 


to the remaining respondents. Advocate's fee 
Rs. 50/- each. 

V.R.B. Petition dismissed. 
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KUNHI RAMAN C. J. 

AND SUBRAMANIA IYER. J. 
Parukutty Amina Barati Amma, Appellant v. 
Ramayyan Ramanathayyan, Respondent. 

Second Appeal No. 204 of 1124, D/- 31-8-1951. 
Tenancy Laws —Cochin Verumpattomdars Act 
<vm (8) of 1118), S. 5 (2) — Applicability. 

In order to attract the application of 
Cl. (2), the land which is the subject-matter 
'of the lease must have been a garden land 
at the time of the lease and cocoanut must 
have been the major produce thereof. If. 
in respect of property which was not garden 
land at the time of the lease but which had 
been improved and converted into garden 
land by the tenant, the landlord is given 
a right to get rent based on the produce of 
that garden land on which cocoanut trees 
were planted by the tenant, the result would 
be to give to the landlord a part of 
the benefit arising out of the improvement 
effected by the tenant. (Para 2) 


V. Bhaskara Menon, for Appellant; A. S. 
Krishna Iyer, for Respondent. 

REFERENCE. /Para. 

(*01) 24 Mad 47: (10 Mad U 321 FB) 2 

SUBRAMANIA IYER, J. : The only ques¬ 
tion for consideration in this second appeal is 
the interpretation of clause 2 of section 5 of 
the Cochin Verumpattomdars Act, VIII of 1115 
which runs thus: — 

“Where cocoanut is the major produce of a 
garden land and the pattam fixed therefor 
under the contract of tenancy is payable jn 
money, it shall be obligatory on the part of 
the Verumpattamdar to give and the lessor 
to accept the pattam accruing due after the 
commencement of this Act in kind comput¬ 
ed on the basis of the average market value 
of cocoanut for a period of twenty years 
prior to the date of the contract of tenancy 
of the money value thereof computed at the 
market rate prevailing on the date on 
which such pattam accrues due**. 

The plaintiff who is the appellant before us 
contends that clause 2 applies to the case and 
that he is entitled to get the pattam as cal¬ 
culated according to the provisions of this sub¬ 
clause. The tenancy in this case is evidenced 
by Ext. A dated 27-6-1079. The schedule in 
Ext. A shows that the property was not gar¬ 
den land. Indeed, it is admitted that at the 
time of the lease, the property was not a gar¬ 
den land but that It had been afterwards con¬ 
verted into a garden land by the tenant and 
that at the time of the suit which is of the 
year 1121 the property had been converted 
into a garden land. The contention urged on 
behalf of the plaintiff appellant is that clause 
2 will be attracted if the property in question 
is a garden land at the time of the suit though 
it had not been such at the time of the te¬ 
nancy. It is contended on behalf of the ten¬ 
ant respondent that to attract the application 
of clause 2, the property must have been a 
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»arden land at the time of the lease and to 
sustain this contention reliance is placed upon 

uV ec , ond p3rt °* c ^ ause 2 wherein the me¬ 
thod of computation of the market value of 
cocoanuts is mentioned with reference to the 
date of the contract of tenancy. 

(2) The learned counsel for the anpellant 
contends that the Verumpattamdars Act is an 
expropriatory legislation encroaching upon the 
right of the landlord and conferring benefits 
upon the tenant and that, therefore, the clause 
ought to be construed strictly. He also relies 
upon the provision contained in Ext. A to the 
effect that if the tenant effects improvement 
in the property by way of ‘Arazcha chama- 
yangal i.e., trees and other improvements, he 
is entitled to be paid the value therefor V/e 
consider that in order to attract the applica¬ 
tion of that section, the lease must relate to 
garden land, that is to say, the property must 
be garden land at the time of the lease, that 
the major produce of that garden land must 
be cocoanut and that the pattam fixed in the 
contract of tenancy must be payable in money. 
Otherwise, the result would be to construe the 
Act as expropriator^ of the rights of the ten¬ 
ant for whose benefit the enactment 
was made. The right of a tenant 
to effect improvements upon the property 
and to get compensation therefor has been re¬ 
cognised by the law of the State at all times, 
by statute from the year 1090 as also by cus¬ 
tom that preceded it. 

If in respect of property which was not gar¬ 
den land at the time of the lease but which 
had been improved and converted into garden 
land by the tenant, the landlord is given a 
right to get rent based on the produce of that 
garden land on which cocoanut trees were 
planted by the tenant, the result would be to 
give to the landlord a part of the benefit aris¬ 
ing out of the improvement effected by the 
tenant. When during the tenancy, improve¬ 
ments are effected by the tenant by way of 
planting trees or otherwise, it would be com¬ 
petent for the tenant to remove those improve¬ 
ments if that could be done without impairing 
the land and subject to obligations, if any, 
created by contract or custom. ‘VASUDEVAN 
NAMBUDR1PAD v. VALIA CHATHU ACHAN\ 
24 Mad. 47 (F. B.). In the case of a cocoanut 
plantation, it is well known that the trees 
admit of transplantation with advantage to the 
tenant. In the case of land which was paddy 
land at the time of the lease but which has 
been reclaimed into garden land by planting 
cocoanut trees thereon if the contention urg¬ 
ed on behalf of the plaintiff be accepted it 
would come to this viz., that it would be com¬ 
petent for the landlord to get rent calculat¬ 
ed on the basis of the produce from the cocoa- 
nut trees which are planted by the tenant 
and if such a rent could be fixed and re¬ 
covered by the landlord, the landlord would 
continue to have that right even after the 
tenant removes the trees from that holding 
and even after the garden land ceases to be 
such or even after the major produce of the 
garden land ceases to be cocoanut. 

What is the time at which the land should 
be a garden land is the question. Is it at the 
time of the tenancy or is it at any other time? 
Suppose the land was a paddy land at the 
time of the lease. Some years after the ten¬ 
ancy, the tenant reclaims the property and 
slants it with cocoanut trees. The trees be¬ 


gin (o bear and the landlord comes in for 
lent as calculated under clause 2 and gets a 

f n r 4 u ent ' Thereaf ter, the tenant trans¬ 
plants all the trees and the land ceases to be 
garden land whose major produce is cocoanut. 

,x!x- C t nn0t t ? at in the case of a Property, 
v inch as already mentioned, -is capable of be¬ 
coming a garden land and ceasing to be such 
according as trees are planted or taken away 
at the desire of the tenant, the basis of the 
calculation of the rent should change from 
time to time. Law does not provide that the 
landlord should share the benefit of the im¬ 
provement of the tenant except at the time of 
eviction when the landlord need pay in res¬ 
pect of the improvements of this description 
only three-fourths of their value. 

Except in this respect, we are not aware of 
any contingency in which the landlord can 
have the benefit of the labour of the tenant. 
The definition of the word ‘pattom’ which is 
given in the Tenancy Act and which in fact 
is agreed to be the proper definition by the 
learned counsel for the appellant, is that it 
is the landlord’s share of the produce of the 
land. The landlord can have a share only of 
the produce of the holding that he lets to the 
tenant. He cannot have a share of the pro¬ 
duce of the property which is not demised by 
him. The latter part of clause (2) which re¬ 
fers to the mode of calculation of the number 
of cocoanuts to be delivered in case pattam 
is to be paid in kind or the money value on 
the due date shows that the calculation is 
to be made on the basis of the price of cocoa- 
nut with reference to the date of the contract 
of tenancy. It is presumed that the land at 
the time of the lease was a garden land and 
that cocoanut was the major produce there¬ 
from; the pattam being made payable in money, 
the number of cocoanuts which would be 
necessary to fetch that amount at the time 
is calculated and the tenant is given an option 
to deliver that number of cocoanuts in kind 
if the pattam becomes due after the date of 
the act or to pay money according to the mar¬ 
ket value prevailing at the time when the 
rent becomes due. 

It is clear that the clause is enacted to enable 
the landlord to have the advantage of the in¬ 
crease in the price of cocoanuts at the time 
the Act was passed notwithstanding the fact 
that the rent is payable in money in respect 
of a garden land whose major produce is cocoa- 
nut. To this extent, it is intended to bene¬ 
fit the landlord to enable him to have the 
advantage of the produce from the property 
that was let by him. The learned counsel for 
the appellant relies upon the word ‘is’ used in 
clause 2 which says “where cocoanut „ is the 
major produce of the garden land”. That 
stands qualified by the succeeding words” 
and the pattam fixed therefor under the con¬ 
tract of tenancy is payable in money”. That 
part clearly indicates that the time at which 
the land should have been a garden land and 
cocoanut the major produce thereof is the 
time when the ‘pattam’ was fixed. It is thus 
clear that viewed from whatever aspect the 
only conclusion that is possible is that in ° r <j® r 
to attract the application of clause ( 2 ) the 
land which is the subject-matter of the lease 
must have been a garden land at the time or 
the lease and that cocoanut must have been 
the major produce thereof. In this view the 
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interpretation put upon the section by both 
the courts below is correct and the second ap¬ 
peal should be dismissed with costs. 

D.H. Appeal dismissed. 
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Haridas Pillai and others, Appellants v. State. 
Criminal Appeal No. 123 of 1951 and Criminal 
R. P. No. 245 of 1951 D/- 17-10-1951. 

(a) Penal Code (1860), Ss. 362 and 366 — 
Consent — Necessity of — Force — Use of — 
Intention of accused — (Cochin Penal Code, (I 
(1) of 1059), Ss. 342 and 346). 

In the case of an offence under S. 362, 
no question arises as to whether there was 
consent or absence of consent. It is not neces¬ 
sary, according to the definition of abduc¬ 
tion, that any force should be used. It is 
enough if by deceitful means a woman is 
induced to go from any place. If the inten¬ 
tion of the accused is that she may be 
seduced to illicit intercourse by which is 
meant intercourse between a man and 
woman who are not husband and wife, that 
would make the accused liable for this 
offence under S. 366. Where it is clear from 
the evidence that the person who is charg¬ 
ed had abducted the woman in order that 
she may be seduced to illicit intercourse, he 
can be brought under section 366 and 
punished. (P ara 4) 

Anno: Penal Code S. 362 Notes 1 and 2 Sec¬ 
tion 366, N. 5. 

(b) Penal Code (1860), S. 366 — Intercourse 
by all accused — Necessity of, for conviction. 

It is not necessary to bring the guilt 
home to the accused under S. 366 that there 
must be definite evidence that all the ac¬ 
cused taking part in abduction had inter¬ 
course with the woman abducted . 


(P3ro 4) 

Anno: Penal Code S. 366, N. 5. 

* h , aska / a ^ enon and Komattil Achutha 
Appellants; Public Prosecutor, T. R. 
Balaknshna. Iyer, for the State. 

C ; J " The appeal b present- 
01 S v, accused persons who were 
, Ca5 , e ot 1951 »n the Sessions 
Court at Anjikaimal. The learned Judge after 

Jl earln £ , t ^ e evidence for the prosecution found 
that all the six persons were guilty under Ss 129 
346 and 456 of the Cochin Penal Code. Section 129 
con-esponds to S. 143 of the Indian Penal Code 
, L ch refers 10 an unlawful assembly consisting 

g S ber S; s ? ction 346 corresponds 

°! ^e Pcn^ Code which provides 

?« n inuS? e w f0r abductln & a woman to compel her 
p P nii pJ nterC0UrSe ' J SecUon 356 Of the Cochin 
£» a corresponds to S. 376 of the Indian 
Penal Code which provides punishment for rape 
After convicting them under these sections the 
learned Judge has sentenced accused I, 2 and 4 to 
6 ? ri B° r ous imprisonment for five years and to 
a fine of Rs. 100/- with a direction that in default 

£L P f yment flne ^ should undergo rigorous 
imprteonment for a further period of three months 
■nie third accused who was found to be the person 
who played the chief part in perpetrating these 
offences was sentenced to seven years’ rigorous Im¬ 
prisonment and to pay a flne of Rs. 100 with a 


similar direction for undergoing imprisonment in 
default of payment of fine. All these accused per¬ 
sons have brought the criminal appeal to this 
court. On behalf of the State, a revision petition 
has been filed which is already referred to. The 
point taken in the revision petition is that the 
sentences are not adequate in view of the offences 
committed by the accused persons. The prayer 
is for enhancing the sentence. 


(2> The victims of the otfences of abduction and 
rape are Pws. 1 and 2 who are two young women 
who arrived in Emakulam from their native place 
which they said is Thodupuzha. They are both 
18 years of age and they are first cousins being the 
daughters of two brothers. On the date of occur¬ 
rence, they seem to have run away from their home 
in Thodupuzha. They travelled by motor bus to 
Alwaye and from there they got into the train and 
got down at Ernakulam at about mid-day on 
12-8-1125 corresponding to the 25th of March 1950. 
After they got out of the railway station, their ver¬ 
sion is that they went to a water tap in the vicinity 
of the level crossing not far from Ernakulam South 
Railway Station and there while they were wait¬ 
ing to proceed further, the third accused who was 
going about on a cycle noticed them. 

Their case is that they had come to Emakulam 
in order that they may go to a convent. The exact 
position they wanted to secure in the Convent is 
not clear. There is a suggestion made that in 
Thodupuzha the father of P. W. 1 approached the 
priests in charge of the local convent and he found 
that it would be very expensive to get P. W. 1 
admitted with the idea of ultimately becoming a 
nun in the convent. The intention of both these 
girls who are Roman Catholic Christians, was 
that they should enter the convent in Emakulam 
in some capacity or other. The idea that emerges 
from the vague statements made by them seems to 
be that they wanted to employ themselves at 
least as servants in the convent in Ernakulam. 
They were strangers to the place. They had not 
come to this place on any prior occasion. There¬ 
fore. they did not know their way to the convent. 
That was why they were loitering to ascertain how 
best they could reach the convent and make their 
request to the Mother Superior of the convent. 


The 3rd accused, as already stated, passed up 
and down the road on his bicycle when he noticed 
these two girls standing and looking puzzled. He 
thought that they needed some sort of assistance 
and. therefore, he accosted them and started talk- 

gathered from their conversation 
that they were strangers to this place, that they 
had Just arrived a short while before his talking 
to them by train and that they were anxious to 
reach the convent in order that they may attain 
their object. He thereupon told them that he 
would show them the way to the convent. Accord¬ 
ing to the prosecution, this was by way of entice¬ 
ment. He never Intended to fulfil that promise. He 
merely wanted to have some control over the two 
gins with a nefarious scheme in his head. That is 
what is suggested on behalf of the prosecution and 
that is what appears from the subsequent 
conduct of the accused person. 

Tills accused accordingly asked the girls to go 
with him and he walked along with them leading 
the cycle and not riding on it. He took them to 
the residence of P. W 11 Khathija who was a Mus- 
^ married ady with whom the 3rd accused was 
slightly acquainted and he requested her to permit 
P. Ws. 1 and 2 to remain in her house for a time 
In the interval he was to go out and get the neces¬ 
sary permission to get the girls admitted into th* 

“Xf- t P H w \ n dld not ^ theWea of 
modating these two girls who were absolute SS- 
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ers to her even for a time and therefore she refus¬ 
ed the request made by the 3rd accused. He ac¬ 
cordingly took the girls with him to the residence 
of P. W. 12 who is the wife of P. W. 13. 

Tne third accused was slightly acquainted with 
these persons as well. Ke made a similar request 
to P. W. 12 when her husband was not at home 
and she consented to permit the girls to remain 
in her house for a few hours m order that the 3rd 
accused may make the necessary arrangements 
which they wanted to make. According^- after 
leaving P. Ws. 1 and 2 in the house of P. Ws. 12 and 
13 during the absence of P. W. 13 who had gone 
for his work, the 3rd accused left the place for a 
time. In the evening when P. W. 13 who is the 
husband of P. W. 12 came back and saw these two 
girls in the house he objected to their presence 
and he suggested that they may leave the house. 
Tney accordingly left the house and were stand¬ 
ing near the entrance to the house from the road. 

At that stage the 3rd accused came back. He 
told them that he had gone to make arrange¬ 
ments for getting them admitted to the convent 
as thev desired and he took them along with him 
up to Ravipuram Junction. At that place he en¬ 
gaged two rickshaws which were pulled by P. Ws. 10 
and 19. At that stage the 4th and 5th accused 
joined the third accused. The procession started 
from that spot, the two girls riding in the rick¬ 
shaws engaged for them, the 3rd accused riding on 
his cycle and accused 4 and 5 walking. Tney had 
given directions to the rickshawmen to take the 
two passengers P. Ws. 1 and 2. to Kankamuri where 
the 6th accused had taken up a room on rent be¬ 
longing to an advocate of this place. The 3rd accus¬ 
ed seems to have secured the key of this room from 
the tenant. He opened the room and asked the 

girls to get inside. .. ^ , . 

While they were inside the room, the 3ra accused 
went out and got a packet of nee. P. W. 1 did not 
like to eat it, but P. W. 2 ate a portion accoraing 
to her version. By this time, it was neany 9.30 
P. M. At that stage, the second accused came on 
a cycle to the room and reported that the first 
accused wanted the girls to be taken to the con¬ 
vent P Ws. 1 and 2 were meant to hear tins an¬ 
nouncement. After delivering the message the 
2nd accused left the place. .Tne third accused ac¬ 
companied by accused 4. o and 6. the tenant -of the 
room who had arrived in the meantime, proceeded 
towards Valanjambalam and there they were join¬ 
ed by the first and second accused The first 
accused asked whether the two girls had their .ood 
and on hearing that only P. W. 2 had emen the 
rice which was suppiied by the Reused, 
wanted P. W. 1 also to be given her 
direction, accordingly P. W. 1 was tcAen to a Mi^un 
hotel called the Swarj Hotel in the 
thpr* she was given all that she wanted and 

a paddy field not far from the Swaraj Moie 

sion given by P. Ws. 1 and 2 is tnat the. were 

taken to different parts. P. ^ * waS p w 2 was 
low wall by the side of the cemetry. , Y*', . t 

taken down into the field and their version is that 


ail the accused persons committed rape upon them. 
After the incident, ail the accused with the excep¬ 
tion of accused 4 and 5 left the place. Tne sugges¬ 
tion is that they left taking P. W. 2 with them. 

Accused 4 and 5 are alleged to have committed 
rape on P. W. 1 after the other accused had left 
and then they walked towards the room in the 
occupation of the 6th accused. The girl was walk¬ 
ing between the two men and the evidence is they 
were holding her hands while they were proceed¬ 
ing. On the way, three other witnesses, P. Ws. 5. 
6 and 7 happened to be coming from the opposite 
direction, P. W. 5 was a police constable who was 
on leave. The two accused persons who were 
walking with ?. W. 1 recognised him and they prom¬ 
ptly ran away leaving P. W. 1 alone on the road. 
Tms excited the suspicion of these three people 
and they went up to her and asked her why her 
two companions had bolted. Then she made a 
statement about all that had happened previous 
to the three witnesses meeting her- 

Tney then took her to the Police station. They 
gathered on their way that the Police Sub Inspector 
was not in the station. Therefore, they proceeded 
to his house where in answer to the questions put 
to her by the Police Sub Inspector P. W. 1 made 
a statement which has been reduced in writing and 
marked as Ext. A in the trial court. This contains 
an abstract of the events that had transpired be¬ 
fore P W. 1 was met by the police Constable and 
taken to the Sub-Inspector. The Sub-Inspector did 
a bit of vigorous investigation. He thought that 
since P. W. 1 was a stranger to the place the pro¬ 
per persons to approach for ascertaining the place 
where the room of the 6th accused is situated would 


the two rickshawmen. 

Fonunatelv, when he approached the place where 
'kshaws are usually kept, he saw both of them 
ere. Tney are P. Ws. 10 and 19. Tney showed 
e Police Sub Inspector the room in Karikamun 
which place they had taken P. Ws. 1 and 2 in 
eir rickshaws. Tne Police Sub-Inspector found 
,e door of the room bolted from inside. He knoc.^- 
l at the door loudly and then it was opened. When 
e door was opened the Police Officer found all the 
. accused peVsons congregated there inside the 
orn Th e suggestion made on behalf of the pro- 
?5ion ta thatwhen accused 4 and 5 ren away 
om P W 1 on seeing the Police Constable P. W. 5 
iev must have gone straight to the room to sound 
note of warning to the other accused. , 

The Sub Inspector suspected that P. W. S m'ght 
■ somewhere in the room. He demanded that he 
ust^ be shown where P. W. 2 is. Then it was dis- 
rered that she was lying behind a scrcen . < ;'' 
■ntlT introduced for the purpose of P^enting 
!»• from heine seen bv any Policeman v.ho want 
j to come to the room. She was 
the Police Officer who also snesteA ajLthesg 
icused persons and sent them to the Police lock 
> with a proper escort. , .. 

Ess,IS SjS 

SIS . toe «SS 

j thing to indicate that the act was co 
le consent or against the wdl me ^ ^ 
hese contentions may be weU ^ u ° d “- arnine d at 
=nce of the two doctors who were e 

shews ttot srss—™ 
SgJoSSfflfiSSS certain mart* which sc- 
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cording to her did not necessarily indicate that 
there was any force used and rape was committed. 

Similarly, the evidence of P. W. 3 is to the effect 
that there was no indication on the persons of the 
six accused persons who were convicted by the 
court below to support the case of rape. Moreover, 
there is no evidence of violence on the bodies of 
the two girls. They had said that when they were 
.about to shout out two of the accused caught them 
by the throat and threatened to kill them. No 
marks of violence were found on the necks of 
these two girls. The dress worn by them was not 
in any way tom or damaged. Applying all the usual 
tests that are generally applied in cases of this 
kind, it is not possible to assert that the offence 
of rape was committed by the six accused persons. 

They all admit that they had sexual inter¬ 
course with the two girls except accused 2 and ac¬ 
cused 6. Against them, there is evidence to show 
that they also participated. But it cannot be posi¬ 
tively asserted that the evidence called for the 
prosecution has definitely made out that the 
offence of rape was committed. This is a case in 
which the six accused persons are entitled to the 
benefit of a reasonable doubt. There are very 
strong suspicious circumstances but in the absence 
of legal proof, it is not correct to convict them of 
the offence of rape. 

We accordingly hold that the evidence on re¬ 
cord is not sufficient to hold that the offence of 
rape was committed. On the other hand, the evi¬ 
dence creates a reasonable doubt as to whether the 
offence was committed in the manner alleged by 
u 2 - Givin & the six accused persons 

benefit of the doubt, we hold that although there 
are very strong suspicious circumstances against 
them, the conviction for rape cannot be upheld 
The conviction under section 356 of the Cochin 
Penal Code must therefore be set aside. 

(4) With regard to the offence under section 346 
in our judgment, there is sufficient evidence that 
all the accused persons have committed this of¬ 
fence. Abduction is defined in S. 362 of the Indian 
Penal Code corresponding to S. 342 of the Cochin 
Penal Code as follows: 

“Whoever by force compels, or by any deceitful 
means induces, any person to go from any place, 
is said to abduct that person.” 

°/ th tJ nd . i 1 an Penal Code Provides the 
punishment for abducting a woman, in order that 

be ,A or ? ed or seduced to illicit intercourse 

seducedt^iiiirifV e . kelythatshe will be forced or 
Mf, 11 intercourse, which is imprisonment 

of either description which may extend to ten years 

jand also toe. It wil] be noticed that no quesUon 
arises as to whether there was consent or absence 
“, f “ ns . e t n hi t. he ca se of an offence under this sec- 
Sn necessary according to the defini¬ 

tion of abduction, that any force should be used 
, ei ?° u 5 h , lf by deceitful means a woman is in- 
[d^ e d t° go from any place. If the intention of 
the accused is that she may be seduced to illicit 
intercourse by which is meant intercourse between 

?ho} an ^ W0 f na i wh0 are not husband and wife 
und‘ m a ‘ UaWe tlUs 

&F a stss from a 

toe person who is charged had ab- 
ed tnuiMt , w . oman to °rder that she may be seduc- 

““ be brought underset 
tlon 366 and punished. In the present case, we 


have no doubt whatsoever from the evidence that 
has been called on behalf of the prose¬ 
cution. that deceitful means were employed by the 
accused. 

The learned Sessions Judge has found that they 
were all acting in concert, that they were all mem¬ 
bers of an unlawful assembly, with the common 
object of seducing these girls. We have no doubt 
that this conclusion is correct supported as it is by 
the evidence adduced on behalf of the prosecution. 
The girls had announced their intention when the 
third accused first accosted them. Their object was 
to go to the convent in Ernakulam. They wanted 
to find their way to that institution. The 3rd accus¬ 
ed and afterwards his comrades including all the 
other accused from time to time deceived them by 
telling them that they will soon be taken to the 
convent. The 3rd accused went to the length of 
saying that he would interview the sister in charge 
of the convent and get her permission for admit¬ 
ting the two girls in that institution. 

At every stage of their progress from the water 
tap in the vicinity of the railway station Ernakulam 
South, to the place of occurrence, the statement 
was repeated as is evident from the testimony of 
witnesses especially the two householders who 
were approached by the accused. The girls were 
taken to their houses as evidenced by the testi¬ 
mony of the rickshaw pullers who had overheard 
the conversation from the evidence about the an¬ 
nouncement made by the 2nd accused that he pur¬ 
ported to bring a message from the first accused 
to the room of the 6th accused where the two girls 
were kept for a time by the 3rd accused. On all 
these occasions, the idea is prominently brought 
forward that the girls were anxious to reach the 
convent and the 3rd accused and his companions 
were encouraging them by telling them that they 
are making all necessary arrangements to see that 
they are admitted as inmates of the convent. 

to to® meantime, they were showing consider¬ 
able kindness and hospitality to P. Ws. 1 and 2 
Their attitude must have deceived the two young 
women. They were treated to good food and they 
were taken for rickshaw rides. They were taken 
out for a walk on the representation that they 
were being taken to the convent. When they were 
near the place of occurrence which was a lonely 
spot, and P W. 1 asked loudly whether that was 
toe convent the first accused announc¬ 
ed that they would soon be there in the Madhom 

We have no doubt whatsoever from the evidence 
in thts case that all the six accused persons were 
acting to concert, that they had all this idea 
of practising deception of these two young women 

° abl SL hem S0 if? at toey may be sauced to 
:o f se - The fact of the intercourse is 
admitted by four out of the six accused persons. 
“ to?? 1 necessary to bring the guilt home to the 
pvfrip'to U th d) ; r S. 366 that there must be definite 
twi nCe that aU to e accused had intercourse with 
these women. They were nil acting in concert 
to® y w ® re aU walking together with these women 
they all proceeded to the scene of occurrence and 
that there was admittedly illicit intercourse for the 
purpose of section 366. It is therefore clear that 
the conviction under S. 346 of the Cochin Penal 
Code as also under S. 129 of the Cochin Penal Code 

Wfi 10 366 and 143 0* toe Indian 

&sr- 

« “ WS 
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in respect of the offence under S. 356 which is the 
major offence. We have set aside that conviction. 
We have upheld the conviction under Ss. 346 and 
129. The learned Public Prosecutor represents that 
in view of the maximum punishment provided for 
under S. 346 of the Cochin Penal Code, the same 
sentence which has been passed by the trial court 
may be upheld and regarded as punishment for 
the offence under section 346. 

We accept this contention and sentence accused 1, 
2 and 4 to 6 to rigorous imprisonment for five 
years and to pay a fine of Rs. 100/-. In default of 
payment of line, they shall undergo rigorous im¬ 
prisonment for a further term of three months. It 
is necessary that deterrent punishment should be 
given to a person like the third accused who can 
aptly be described as a human vulture waiting for 
i is prey. The presence of such people in a busy 
town like Ernakulam will be a menace to the safety 
of unprotected women in the locality and there¬ 
fore we agree with the learned Sessions Judge 
that a more severe sentence is necessary in the 
case of the 3rd accused. 

The 3rd accused is accordingly sentenced to 
rigorous imprisonment for seven years and to pay 
a fine of Rs. 100/-. In default of payment of fine, 
he shall undergo a further term of rigorous im¬ 
prisonment for three months. The criminal appeal 
is accordingly dismissed and in the revision we 
have already directed the extent of the penalty to 
be undergone by the accused persons. Cancel bail 
bonds of accused 1, 4 and 5 who have availed them¬ 
selves of the order directing them to be released 
on bail. 

V.r.b, Appeal dismissed. 
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Narayanan Guptan Namboori, Appellant v. 
Varki Mani, Respondent. 

Second Appeal No. 322 of 1124. D/- 16-11-1951. 
Travancore Jenmi and Kudiyan Act (12 (XII) 
of 1108) — Wrong registry of property as if it 
were Puthuval land — Fixing of Jenmikaram. 

The fixing of jenmikaram is an inevitable 
incident of a Kanam demise. A Jenmi.can 
resist such settlement only if he is able to 
conclusively establish that the property was 
not jenmom property and that it happen 
to be included in the Kanom deed as a 
result of a bona fide mistake A subsequent 
wrong registry of the property by the SirKar 
ns if it were a Puthuval land will not in 

matters is the nature of the property at he 

32 Trav U 164, Ref. ( Para 

P Sankara Narayana Kukkflya, for Appel¬ 
lant; K. P. Abraham, for Respondent. 
REFERENCES: Courtwar/Chronological/ Paras 
(’13) 4 Trav L.T 117 „ 

(’14) 5 Trav LJ 268 2 

(’41) 32 Trav LJ 104 

SANKARAN J.: The defendant is the appellant. 
The plaintiff's suit is for a decree fixing the jenmi¬ 
karam recoverable by the defendant in respect of 
Se plaint property This property along with 
other properties were demised on kanom as per 
Exhibit A kanam deed dated 30-1-1000 in favour 


of the plaintiff from the defendant's illom. All 
the properties included in Ext. A were described 
as 'jeiunom' properties of the defendant's Illom 
and the demise is one satisfying the requirements 
of a regular •kanapattom’ tenure as contemplated 
by the Jenmi and Kudiyan Act. As per the amend¬ 
ed. Jenmi and Kudiyan Act of the year 1108, the 
jenmikaram due in respect of the properties in¬ 
cluded in Exhibit A except the plaint property, has 
been settled. 

No jenmikaram has been settled in respect of 
the plaint property ior the reason that it is a Pu¬ 
thuval registry in favour of the defendant. The 
plaintiff’s suit to have the jenmikaram settled for 
this property also is resisted by the defendant on 
the ground that the property is Pandarapattam 
property & as such not liable to be treated as kana- 
pattom property. Both the lower courts overruled 
the contention of the defendant and passed a decree 
in favour of the plaintiff fixing the jenmikaram 
payable in respect of the plaint property. The de¬ 
fendant has therefore come up in second appeal. 


(2) Exhibit A kanam deed dated 30-10-1090 was 
executed in renewal of the prior kanam deed Ext. B 
dated 1-3-1081. Both these documents were execut¬ 
ed by the prior karnavan of the defendant’s Dlom. 
The defendant is a Malayala Brahmin Jenmi. 
In Exts. A and B the properties demised on 
kanam have been expressly described as the 
jenmom properties belonging to the defendant's 
Illom. These documents also provide for period i- 
cal renewal on payment of renewal fees. All the 
other requirements of kanom demise are also satisfi¬ 
ed by both these documents. Thus there can be 
no doubt that the tenure created under Exts. A 
and B is a ’kanam* tenure coming within the scope 
of the Jenmi and Kudiyan Act. 

The fixing of jenmikaram covered by these docu¬ 
ments is an inevitable incident of such a demise 
The defendant jenmi could resist such settlement 
in respect of the plaint property only if he is able 
to conclusively establish that the plaint property 
was not jenmom property even at the time of tne 
original demise under Ext. B of the year 1081 and 
that this property happened to be included in 
Ext B and treated as jenmom property as the 
result of a bona fide mistake But t ^ defenda Q n 
has not adduced any such evidence in this case. On 
the other hand, his own apertion ini the later 
document of the year 1090 is to the effect that the 
nlaint property was really the 'jenmom property 
J} his ‘Dlom* and that the rights created m favour 
of the tenant as per the original demise will con¬ 
tinue to be in force in spite of the fact that there 
hTbeen a subsequent registry of tins property by 
the Sirkar as if it were a Puthuval land. 

It is settled law that any such wrongand un 

authorised dealing of jenmom properties b^ he 

cjrkar will not in any way affect the pre-e 
rights as between the jenmi and Jen 
in rrsoect of the property which was reaiiy J rV 

iitlliisi 

plaintiff and that the ri 6hts created a per^ 
demise will continue to be n that 

pect of this property in spite r regis try 
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dant. There is also no evidence to show that 
there has been any mistake in demising this 
property on kanom in favour of the plaintiff as 
the jenmom property of the defendant. Under such 
circumstances the lower courts were right in hold¬ 
ing that the plaint property is also the jen¬ 
mom property of the defendant demised on kanom 
under Exts. A and B and that the plaintiff's claim 
to have the jenmikaram payable in respect of this 
property fixed is sustainable. The correctness of 
the rate of such jenmikaram as fixed by the lower 
court is not challenged in this appeal. In fact the 
rate has been fixed in accordance with the calcula¬ 
tion made by the defendant himself in his written 
statement. 

(3) In the result the decree of the lower court 
is confirmed and this appeal is dismissed with 
costs. The defendant will be at liberty to take 
the necessary steps on the basis of the - ‘decision in 
this case to have the necessary entries made in the 
jenmikaram Register for the particular locality and 
to recover the jenmikaram due to him in respect 
of the plaint property at the rate fixed by the de¬ 
cree in this case. 

v - R - B ' Appeal dismissed. 
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Madhavan Padmanabhan and others. Aooel- 
ctenfs V Eumaran Kochan and others, Respon- 

A. S. No. 659 of 1123 (T), D/- 13-8-1951. 

Ja>CivU PC. (1908), S. 11 - Subsequent 
suit deliberately overvalued — Decision in pre¬ 
vious suit operates as res judicata. 

A plaintiff cannot get rid of the bar of 
res judicata by including in a subsequent 
suit a clearly unsustainable and. therefore, 
not a bona fide claim and bringing it in 

3 hlgher jurisdiction. Nor can he 

evade the rule by deliberately or arbitra- 

iem.» V f eiVa l UIng , ll J e same claim in the sub¬ 
sequent suit to take out the case from the 

competency of the court which tried the 
previous suit. Chitaley’s Civil P C. 1950, 
hdn. Ref. (p 

Anno: C. P. C., S. 11 , N 80. 

<b) Civil p. c. (1908), S. 11, Exnl 3 _ r* 
demption suit — Plaintiff asking for direction 
Jo defendants to remove buildings put un bv 
them —• Defendants claiming to be cLZm 
of the building along with plaintiff — Determi 
nation of title necessary for giving directions 

£ BES.- ^ » vBT'iESZ 

The plaintiffs, in their right as mortea- 
gors, had wanted a redemption of the pro¬ 
perty and also a direction to the mortga¬ 
gees to remove the buildings, which thev 
P u t in the plaint item No. i. K 
fendants 1 to 7 contended that they were 
co-owners with the plaintiffs, that the pro¬ 
perty was being held and enjoyed in Oodu 
koor shares, that the buildings were put un 

thl 5 the1 ^ capacit * “ S 0? 

the Property and that the buildings were 

bable 1? be amoved. The queslon 
whether a direction was to be given to r£ 

move the buildings, arose directly and sub- 

nofSc 1 ? the . cas ,\ Even if the y pSnt was 
not properly raised by the plaintiff, both 


parties had. without protest, chosen to join 
issue upon that point. The title to the pro¬ 
perty had, therefore, to be decided in that 
case between the parties, and any finding 
entered there would conclusively determine 
the rights of the parties. 

Held that the decision on the point ope¬ 
rated as 'res judicata’ between the parties. 

A. I. R. 1932 P. C. 50, A. I. R. 1934 Cal 179. 
Rel. on. (Para 4) 

Held also that though in the previous suit 
only the right to plaint item No. 1 was 
agitated, that decision would apply to all 
the properties which belonged to the com¬ 
mon family of the plaintiffs and defend¬ 
ants 1 to 7: 'A. I. R. 1922 P. C. 80; A. I. R. 
1921 P.C. 11, Rel. on.' (Para 5) 

Anno: Civil P. C., S. 11, N. 7. 

T. R. Subramonia Iyer, for Appellants; P. 
Govir.dan Nair, for Respondents 1 to 6. 
REFERENCES: Courtwar/Chronological/ Para^ 
(’21) AIR 1921 PC 11: (48 Cal 499) 5 

(’22) AIR 1922 PC 80: (45 Mad 320) 5 

(’32) AIR 1932 PC 50: (136 Ind Cas 412) 4 

(’28) AIR 1928 All 127: (108 Ind Cas 462) 3 

(’34) AIR 1934 Cal 179: (150 Ind Cos 214) 4 

(’10) 6 Ind Cas 287: (21 Mad U 154) 3 

(’26) AIR 1926 Mad 829: (95 Ind Cas 968) 3 

(’41) AIR 1941 Nag 346: (199 Ind Cas 537) 3 
(’17) AIR 1917 Pat 409: (39 Ind Cas 551) 3 

(’43) AIR 1943 Pesh 37: (207 Ind Cas 282) S 

GOVINDA PILLAI J: Plaintiffs 1 and 3 to 6 end 
the legal representatives of the 2nd plaintiff are 
the appellants. According to the plaint, the plaint 
schedule properties, two in number, belonged to 
two brothers, Poothathan Varathan and Pootha- 
than Malian, who were governed by the Hindu law. 
Defendants 8 to 11 are the descendants of Pootha¬ 
than Varathan and they are entitled to a hall 
share in the plaint properties. The plaintiffs are 
the descendants of Pothathan Malian. Accord¬ 
ing to them, Malian had only one son by name Ma¬ 
dan and the plaintiffs are this Madan's descen¬ 
dants. So, the plaintiffs were entitled to the re¬ 
maining half of the plaint properties. The ances¬ 
tor of the plaintiffs had mortgaged an oodukoor 
right over l/4th of plaint item No. 1 to Mayacon- 
tan Kelan, the father of defendants 6 and 7. This 
was in renewal of a prior mortgage, Ext. D, of 
10o7 in favour of Poothathan Kumaran, father of 
defendants lto 3 and Mayacontan Kelan mention¬ 
ed above. The plaintiffs stated that the mortga¬ 
gees came into possession of this oodukoor l/lth 
r) a F? in the plaint item No. 1 and the remaining 
anH th , fi 8 !? was being enjoyed by the plaintiffs 

£ U - , The Pkmtiffs filed O. 
a 871 of 1100 for the redemption of Ext. 1, the 
mortgage of 1075 to the ancestor of defendants l 

The mortgagees contended that they were in 
possession of l/4th of the property as mortgagees 
and of another 1/4th as jenmis, being the heirs 
of Malian Poothathan. the direct brother of Ma- 
ton Madan who was admittedly the ancestor of 
the plaintiffs and that, therefore, the building put 
up by them in the mortgage holding were not li¬ 
able to be removed. The plaintiffs resisted this 
claim of defendants 1 to 7. But the defence con- 
were accepted and they were allowed to 
retain the building put up by them in plaint item 
No. 1. The plaintiffs would say that a decision on 
the question of the defendants’ title to the proper- 
j the Purview of that case and, as such. 

„ at decision was no bar to the present suit. Ma¬ 
lian Madan, according to them, had no brother by 
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name Malian Poothathan and defendants 1 to 7 are 
not members of Kuzhinjamvila family, to which the 
plaintiffs and defendants 8 to 11 belong. The pre¬ 
sent suit was. therefore, necessitated because of the 
finding in the redemption suit, that defendants 1 
to 7 were not liable to remove the buildings from 
item No. 1 of the plaint schedule and since, on the 
strength of the said finding, defendants 1 to 7 were 
attempting to trespass into other portions of the 
plaint properties. 

The suit was. therefore, filed for a declaration of 
the plaintiffs* right to the plaint properties. 
Another declaration that defendants 1 to 7 had 
onlv a mortgage right over a l/4th share in the 
plaint schedule item No. 1 and that they were not 
entitled to any other right over the plaint proper¬ 
ties was also sought for. An injunction was applied 
for to be issued against defendants 1 to 7 not to 
enter upon any portion of the plaint properties, 
except the portion held by them on mortgage. De¬ 
fendants 1 to 7 contended that their ancestor. 
Malian Poothathan. was the direct brother of Ma¬ 
lian Madan, who was the predecessor of the plain¬ 
tiffs that they were entitled to l/4th share in 
the plaint schedule properties, that they were in 
possession of the same, that this suit was barred 
bv *res judicata' by reason of the findings in O. S. 
871 of 1100 and O. S. 851 of 1083, that the plaint 
properties were over-valued and unnecessary re¬ 
liefs were prayed for with the object of bringing 
the suit within the Jurisdiction of the District 
Court, to enable them to plead that the decision 
in O S 871 of 1100. filed in the Munsiffs Court, 
would not be a bar to the present contentions, and 
that the alleged title of the plaintiffs, if an y* 
the portion claimed by them was barred by limi¬ 
tation and adverse possession. 

The plaintiffs filed a replication in which it was 
stated that Malian Madan had no brother by name 
Poothathan. that defendants 1 to 7 andl the p m 
tiffs did not belong to the same family, that deten 
dan,si to 7 had no right over the plaint proper¬ 
ties except that obtained by them on mortgage, 
that excluding the property thus mortgaged he 

SSSs 

r in O S 851 of 1083 would not operate as 

findings in • the fin dj n gs entered there were 

by name defendants 1 to 7 had, there- 

fendants 1 to . 0V er the plaint items 

fore an the finding as to title no 

1 and 2. that, in^ view iQn WQllld anse and 

Firsts - 6 |s t 

ttinkara MunsUIs C(dances. The plaintiffs 
under the following h share in the plaint 

are admittedly entitled stor Malian Madan. 

item Na !', ^inS 7 mortgaged that 1 / 4th share to 
had. on 1-1(H057, mor g s Qf defendants 1 to 3. 
Poothathan Kumaran, ^ the ^ defendants 6 and 
and Mayacontan Kelan. f th mort2age es were 
i and that ora- 


dit for the same had been given in this mortgage, 
copy of which was Ext. D. This was renewed in 
1075 in the name of Mayacontan Kelan and Kochen 
Mayacontan, father of defendants 4 and 5. Ext. 

1 is that document. O. S. 871 of 1100 was instituted 
by the plaintiffs to redeem this mortgage. De¬ 
fendants 1 to 11 were defendants 1 to 11 in that 
suit also. In that case, the present plaintiffs had 
contended that the mortgagees had put up some 
buildings, which were scheduled there as items 2 
to 4. in the mortgage holding and that they should 
be compelled to remove the same as they were put 
up without the mortgagor's consent. Defendants 
1, 5. and 6 contended that they had no objection to 
surrender the mortgaged properties on receipt of 
the mortgage amount and value of improvements, 
that defendants 8 and 9 were entitled to a half 
share in the property, that the remaining l/4th 
share belonged to them, that the buildings in the 
property were put up in their capacity as owners 
of that l/4th share, that, therefore, they should 
be allowed to retain possession of the buildings, 
and that the buildings should not either be recover¬ 
ed by the plaintiffs or compelled to be removed. 
The plaintiffs, by a replication, denied the allega¬ 
tions of the defendants. 

Ext. HI is copy of the judgment of the trial 
court in that case. It was held that the mort¬ 
gagees were to surrender the mortgaged holding 
on receipt of the mortgage amount of 375 fanams 
and value of improvements coming to 25 fanams 
and that they were not to remove any of the build¬ 
ings as they put up the same in their capacity as 
part owners of the property. The plaintiffs suit 
was. therefore, dismissed as regards their claim to 
compel defendants 1 to 7 to remove the buildings. 
The plaintiffs took up the matter in appeal to the 
District Court in A. S. No. 636 of 1103. The learn¬ 
ed Judge was of the opinion that, since the deci¬ 
sion of the Munsiff was made without raising^issues 
as to whether defendants 1 to 7 were entitled to 
a 1 /4th share in the property or whether the 

plaintiffs were entitled to a ilmiUMie 

including the mortgage right, the case should be 

sent back for findings after 

lating to the different cases put forward by we 

plaintiffs and defendants 1 to 7 as to their 

tlt After re mandat he Munsiffs court recorded its 
finding that the plaintiffs were entitled to a half 
share in the property and that defendants 1 to 7 
had no right whatever in the property except the 
mortgage right and that the buildings gwMnot 
be compelled to be removed; but should be recover 
ed bv the plaintiffs on payment of their 'ame. 

These findings were objected e ?idence 

District Judge elaborately went into tne 

in the case and entered a de^.^^S share 

to "move those OulUmg Est.J 

decree o“e OLstrict. Court the P- 

«nt PUtofflts 1 2. S. 5 “ d a 6 n S S o< A tS 9 District 
in the High Court. The dismissed 

l^no'S MRS wealed Od «•:» 

in the District Court. conte nded that the 

prS.?S orn^oed. so Uft «* 
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could be filed in the District Court. This was done 
with the object to overcome the effect of the de¬ 
cision in O. S. 871 of 1100, for that decision would 
operate as 'res judicata, only in case the present 
suit could be tried by the MunsifTs Court. The de¬ 
fendants had contended that the reliefs had been 
overvalued and in the replication the plaintiffs had 
no answer to the same. 

The allegations in the plaint would show that 
the valuation given was wrong and that it was 
deliberately done. The properties, scheduled 
in the plaint, are the entire properties in 
Lekkoms 22 and 23, now bearing the same sur¬ 
vey No. 60/1, with an extent of 9 acres and 89 cents. 
It is the market value for this entire property that 
is shown in the plaint. Admittedly, one half of 
these properties belonged to defendants 8 to 11 and 
1 /4th belonged to the plaintiffs. There could, 
therefore, have been dispute relating to only the 
remaining l/4th of these properties and, to get a 
declaration of the plaintiffs' title to this l/4th, 
court fee on 1 /4th of the market value for the pro¬ 
perties was alone necessary. The allegations in 
paragraphs 2 to 6 in the plaint would show that the 
plaintiffs claimed one half of the plaint schedule 
properties. So. by the plaint schedule properties 
they meant the whole of plaint items 1 and 2. As 
mentioned already, there was absolutely no dis¬ 
pute as to the one half right belonging to defen- 
« to n \ That was conceded by all parties. If 
at all. the plaintiffs were to pay only court-fees on 
the market value for one half of the properties if 
they thought that their title to the same was in 
danger. In the plaint, the market value of the 
plaint properties was shown to be 14500 fanams 

HS* 1 ? t to W court fees only for one 
half of this, that is, for 7250 fanams. If that had 
been the correct valuation, the present suit could 
be tried by the Munsiff whose pecuniary jurisdic¬ 
tion extended to 14000 fanams. The court below 
had found that the suit had been over-valued in¬ 
tentionally and without any bona fides. That ap- 
J? b e correct. U that be so, the present suit 
was one which could have been tried by the Mun- 

, s ? n ih C i lita ey s Clvil Pr °cedure Code, 1950 edi- 
f! ' 1 ' t , he . decisions of the several High Courts on 

wnt.uT™ had been analysed and ^e principle that 

ih°p U rl d *h° Ver ? CaS0S of this nature was mentioned 
there thus at page 294 of volume I • 

' r?'] nc,t ? et rid of bar of 'res judi- 
i S f > /i £g? udin * in R subsequent suit a clearlv 

claJm^antf brInBiM , t t h f refore ' n °t a bona fide 
BALAKUMARASWAMI' AIR lQ?fi 

[ he ™ lc by deliberately S arbit?L% overv^u- 
346^ADRT4n?^ AYAN '' Am 1941 Nag 

BADRI SINGH v. LOBHI SINGH’ ATR 
1917 Pat 409; and 'TAM2Z UN NKSA Rrai v 

mi sai *o h , e ffsarsaSrs 

■ SSwSr 

had wanted . redemptto offSe pro™ r te 

1952 Tra.-0o./49 & 60 y 


and also a direction to the mortgagees to remove 
the buildings, which they had put up in the plaint 
item No. 1. Defendants 1 to 7 contended that they 
were co-owners with the plaintiffs, that the pro¬ 
perty was being held and enjoyed in oodukoor 
shares, that the buildings were put up by them in 
their capacity as co-owners of the property and 
that the buildings were not liable to be removed. 
The question, whether a direction was to be given 
to remove the buildings, did directly and substan¬ 
tially arise in that case. The plaintiffs stated 
that, since the mortgagees put up the buildings 
they were to be removed: whereas the defendants 
contended that they are put up in their capacity 
as co-owners. The question, therefore, whether the 
defendants 1 to 7 were part-owners along with the 
plaintiffs did arise directly and substantially in 
that case That was why the appellate court 
thought that specific issues on these contentions 
were necessary. Explanation 3 to Section 11 <In- 
dmn Codei C. P. C. made it clear when a matter 
could or could not be directly in issue. When a 
matter was alleged by one party and either denied 
or admitted expressly or impliedly by the other 
the matter arose directly and substantially in that 
case. That was exactly the case in O. S. 871 of 1100 
P e title to the property had. therefore, to be 
decided in that case between the parties and any 
finding entered there would conclusively determine 
the rights of the parties, so far as the"plaint item 
No. 1 was concerned. Even if the point was not 
properly raised by the plaintiff, both parties had. 
without protest, chosen to join issue upon that 
point The decision on the point would, therefore 
operate as res judicata between the parties. The 
ru mgs in 'KRISHNA CHENDRA GAJAPATI NA- 
RAYANA DEO v. CHALLA RAMANNA', AIR 1932 
PC 50 and ‘MAHAMED ALI v. UPENDRANADH' 
AIR 1934 Cal 179 are authorities for this position.’ 
Therefore, the decisions in Exts. Ill to V as to 
the status of defendants l to 7 and to their right 
to 1 4th of the property in that case, would operate 
as res judicata in the present suit. 

(5) It was contended that O. S. 871 of 1100 re¬ 
lated only to the plaint item No. 1, so that it could 
in no way be res judicata so far as plaint item 
No. 2 was concerned. We do not think so. It was 
by virtue of the finding on the status of defendants 
fi I n !, 0 !u m ' ly of tf»e Ptointiffs and defendants 
® that th . e y wcre lieId to be entitled to l/4th 
of that property. That would be res judicata sn 
far as all the properties of that family were co“ 
cerned. This question arose for consideration be- 

m re RAMr J HAwnp^° mmittee 0f the Priv - v Council 
P r R AO MC rn A i ND ? A V ' ^CHANDRA'. AIR 1922 
in a c„; 11 , nd acquisition proceedings relating 

tkin orn of the family properties, a ques- 

, whether a part-owner had only a limited 

nu'nnti f° r abso,ute interest in the properties 
auotted to that party under a will of the previous 
^\ er - ‘ n fhe land acquisition proceedings, it was 
held that this party had only a limited interest in 
the properties obtained. In a subsequent suit relat- 
iJLr o^er properties taken by that owner, it was 
contended that since the land acquisition proceed- 
ings in the District Court related only to a small 
portion of the estate it would not operate as res 
Judicata in a subsequent suit relating to several 
other properties. It was held there that it was 
not competent for the Court, in the case of the 

Krafa « H 

wrong it ought to have been appealed from in dim 

^ch ciicumstaSSr^the^ TtemtS 

omS suMert 11 ™ J e heard say tha t the valua 
or the subject-matter on which the former decl* 
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sion was pronounced was comparatively so trifling - - * l -«— - 

that it was not worth their while to appeal from 
it, that if such pleas were admissible there would 

hp nn finalitv in litigation that thp iinrv\rfanrp 
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be no finality in litigation, that the importance 
ot a judicial decision was not to be measured by 
the pecuniary value of the particular item in dis¬ 
pute, that the principle w.hich prevented the same 
case being twice litigated was of general applica¬ 
tion and that this principle was not limited by the 
specific words of the Civil Procedure Code. A pre¬ 
vious decision of the Privy Council in HOOK v. 
ADMINISTRATOR-GENERAL OF BENGAL', AIR 
1921 PC 11 on the same subject was followed. In 
view of these authoritative rulings, it is unnecessary 
to refer to other decided cases. 

Thus, though in the previous suit only the right 
to the plaint item No. 1 was agitated, that decision 
.vould apply to all the properties which belonged 
to the common family of the plaintiffs and defen¬ 
dants 1 to 11. That decision would, therefore, 
operate as res judicata against the plaintiffs as re¬ 
gards plaint item No. 2 also. On these findings 
we can dispose of the appeal and dismiss the same. 

(6) At any rate, a word on the merits of the ap¬ 
peal would'not be out of place. The plaintiffs 
would say that defendants 1 to 7 were of an en¬ 
tirely different family. In Ext. D, the mortgage 
of 1057. the mortgagors and the mortgagees were 
described as belonging to the same house, Kuzhin- 
iamvila That would be sufficient to hold that the 
parties belong to the same house. An attempt was 
made to show that the description of the mort¬ 
gagees might have been because of their residence 
in the property as mortgagees, for even before 10o7 
this property was being enjoyed bythe ancestor 
of defendants 1 to 7 as mortgagee. But theiuort- 
eaee holding was described in Ext. D as Moolayil 
Veetuvilagom. An attempt was. therefore, made 
to show that this Moolayil Veetuvilagom was also 
known as Kuzhinjamvila thekkethattu. Th's was 
n deliberate attempt made to mislead the Court. 
Fvts XI & XII are the ozhugu forms for Lekkoms 
?2 and 23. Lekkom 22 is Moolayil Veetuvilagom 
whereas Lekkom 23 is Kuzhinjaravila. These are 
two distinct and separate items °* 
one is given as the boundary of the other “V^xts-XI 

S,™ The*^“™“ re i)S " 0 v ,r e o! n £S' 
session* of Moolayil Vettuvilagom as mortgagees, 

were described as belonging to Kuzhl '' la " 1 ' 1 “' £ 
cause Moolayil Veetuvilagom was also kn0 * n 
Ku/hanjamvila. This description in Ext. D was 
followed m Ext. 1 also between the ^ncestors^of 

iilssss 

mmmm 
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lan Poothathan weire of the same of the 

they are brothers. ™at was me ^ v We , 
High Court also 'n 'ts judgm^e ^ bdow 

therefore, confirm the fj n .L iff are members of 

that the defendants and Plain ms are , are 

sc s 

session could be assumed when it was . n 
at least they had possession of one of tne i 
lies held in common. 


A. I. R. 

We would, therefore, confirm the decree of the 
Court below that defendants 1 to 7 were part owners 
with the plaintiffs. There is. therefore, absolutely 
no substance in this appeal, which is dismissed 
with costs. 

B/R.G.D. 


Appeal dismissed. 


v. 
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KOSHI AND GOVINDA PILLAI JJ. 
Krishnaru Narayanaru Pandarathil, Appellant 
Krishnaru Parameswararu, Respondent. 
Second Appeal No. 212 of 1124, D/- 29-11-1951. 

Transfer of Property Act (1882), S. 60 — 
Superior mortgage for certain period — Direc¬ 
tion to redeem pre-existing mortgage — Suit to 
redeem such mortgage after such period was 
over — Maintainability of suit — (Limitation Act 
(1908), Art. 148). 

Where a superior mortgage is for a cer¬ 
tain period, such period is only for the bene¬ 
fit of the mortgagee to keep possession of the 
property for that period and it does not in 
an way shorten the period within which the 
mortgagee can file a suit for redemption of 
a pre-existing mortgage which he is directed 
in the mortgage deed to redeem, such latter 
period being the period during which the 
mortgagor himself could file a suit for 

redemption. „ . . < Para 2 * , 

Anno: T. P. Act, S. 60 N. 48; Lun. Act, Art. 

148 N. 21. 

Advocate General T. N. Subramonia Iyer, for 
Appellant; K. N. Narayanan Nair, for Respon- 

d GOVINDA PILLAI J.: ^ Plaintiff is the ap¬ 
pellant. The suit was for redemption of Ext. L 
mortgage, executed from the Edavoor Matom to 
one Sankaran Narayanan in 1086. That mortgage 
was obtained on assignment by the defendant, who 
is a junior member of the mortgagor Matom. 
There was a stipulation in the mortgage deed fo 
payment of four paras of paddy as annual micha¬ 
varom From the said Matom a superior mort¬ 
gage had been executed for the plaint and othe 
P^Uesin n Q1 to Kandam V^dernu oflgjj 

SoTument to redeem Ext C «jjge^5 

mo d rtiage the The m piaiS also waited a decree to 
S Off the arrears of annual michavarom against 
the mortgage amount. 

The defendant contended that the plaintiff had 
ported 1 by ^onsideraUo'nthat ft ^no^me into 

SSas 

plaintiff, that he was 

michavarom by f v ' rt ue of a s^ial covena ^ ^ 
the karnavans ofhisMMom £ uthorising him 

t^effec^hnproveme^nts mortgagor* to 

•michavarom'. that_ ^^e^ bv res judicaU by 
claim 'michavarom was bareed b\ res ^ ur 



1952 Kocbu Varki v. Thirumala (Menon X Vuhnjathil JJ.) Travancore-Cochin 387 


The Courts below found that the superior mort¬ 
gagee had only a period of twelve years from 1103 to 
redeem the mortgage and, since that period was 
over, the present suit for redemption was not main¬ 
tainable. 

(2) Exhibit A is the superior mortgage by which 
the plaint and other properties were given on mort¬ 
gage to one Vasudevaru Thanthri from the Tha- 
zhamon Matom. He had been directed to deposit the 
major portion of the consideration for the melotti 
to avoid a sale as regards item No. 1 in that docu¬ 
ment. He did so; and he got possession of items 
1 and 4. There could, therefore, be no doubt that 
the superior mortgage was a valid one. The rights 
of the superior mortgagee were sold in court auc¬ 
tion and purchased by the plaintiff; so that all the 
rights the superior mortgagee had under Exhibit A 
devolved on the plaintiff. The plaintiff could bring 
the suit for redemption of Ext. C mortgage within 
the period during which the mortgagor himself 
could file the suit for redemption. The period of 
twelve years mentioned in Ext. A was only for the 
benefit of the mortgagee to keep possession of the 
property for that period from 1103. That would 
Inot in any way shorten the period within which 
the mortgagee could file the suit for redemption of 
,a pre-existing mortgage which he was directed to 
redeem. The view expressed by the Courts below, 
that this suit is not maintainable, is wrong. The 
plaintiff is entitled to file the suit for redemption. 

.u The .u Cou r ts below had, however, not considered 
the other issues raised in the case and so. after 
recording the decision relating to the plaintiff's 
competent to hnng the suit for redemption, we 
have to send back the case to the trial court for 
passing the necessary decree after trying and decid- 

? th ? °HL er issues raised in the case. It is so 
ordered. The appeal is thus allowed and the ap- 
peUant will get his costs here and in the lower Ap¬ 
pellate court from the respondent. The costs of 
the trial court shall be costs in the cause 
B/V.R.B. 


Appeal allowed. 
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GANGADHARA MENON AND 
VITHAYATHIL, JJ. 

Dev£w“ m Va £U P S a "' V ' C °' hi " 

A. S. No. 87 of 1124 (C). D/- 10-8-1951. 

Verumpattamdars Act 18 ivnn 
of 118), S. 5 (2) - Sub-section is to be inter 
Rretcd according to natural meaning of worts 

The court has to interpret S 5 (2) accord 
ing to the natural meaning of the wards' 

Mat x i * 


property, or in other words, to enable them 
to get the benefit of the rise in the price of 
eocoanuts. (Para 8) 

(c) Cochin Verumpattamdars Act (8 (VIII) 
of 1118). S. 5 (2) — Applicability — Garden land 
forming portion of lease-hold. 

If the other conditions laid down in the 
sub-section are satisfied, the sub-section will 
apply to a case in which a portion of the 
lease-hold is garden land. (Para 9 ) 

(d) Cochin Verumpattamdars Act (8 (VIII) 
of 1118), S. 5 (2) — Separate fixing of ‘pattom’ 
for garden land and paddy land — Proof of — 
Bar of, under Ss. 91 and 92, Evidence Act — 
(Evidence Act (1872), Ss. 91 and 92). 

As S 5 (2) jpllows parties to plead and 
prove that ‘pattom’ was separately fixed for 
the garden land and for the paddy land in 
a holding although it is not so stated in the 
lease deed Ss. 91 and 92 of the Evidence Act 
will not be a bar to adducing evidence to 
substantiate the plea. (Para 15 ) 

Anno: Evidence Act. S. 91, N. 7 S. 92 . N. 34 . 

/f?,£ oc 5 in Verumpattamdars Act (8 (VIII) 

rnnli 1 ? ' S ' f (2 Lf~ AppUcabUit y — Leasehold 
consisting of garden land and paddy land — 

Separate ‘pattom’ fixed for both lands — Lease 
deed however mentioning total ‘pattom’ — Sub¬ 
section applies. 

,£ an be Pr? v «i that in the case of a 
leasehoM consisting of garden land and 

Puf'*1 f nd pat ° m ’ was separately fixed by 

? ie !. f °L the garden land and for the 
paddy land when the lease transaction was 

o n SrV nd thA \^ was the lotal 4 P att om’ 

so fixed that is mentioned in the lease deed 

9 Pa , tom PayaWe for the holding. 

a . a 5 pl £* the ‘Pattom* fixed for 
the garden land. The expression “ ’pattom’ 

thi h f r h f ° r V Dder ^? e contra ct of tenancy’’ 
in the sub-section will apply to such cases 

vw , (Para 16) 

Prabhh™ Madha ™ 

?.o£ E a?b CES: Courtwa r/Chronological/ Paras 
(’29) AIR 1929 PC 34: (53 Bom 230) 

(’24) AIR 1924 Cal 452: (81 Ind Cas 641) la 
( 28) AIR 1928 Mad 546: (111 Ind Cas 677) Jj 

AIR 1943 Mad 181: 206 Ind C aS 260 ) o 
(’30) AIR 1930 Oudh 105: (5 Ludr 465) 14 

VITHAYATHIL J: Tlie plaintiff in O S No 77 
of 1121 of the District Court of Anlikaimai is the 

J 116 plalnt; sch e d u'e prc£ 
P ^ s bel °P g to the Cochin Thirumala Devaswom 
which on the date of the suit was under the ma¬ 
nagement of the Cochin Government The De- 

^" )p is ** ow ^anaged by its own trustees. The 
properties have been originally leased to one Pin 

Wt e A^ 8 ^ 1 ^heriathu Ouseph on 31-9-1094. Exhl- 
b't A ‘s the lease deed. The extent of the proper* 

drir Li acr 5 s and 15 . cents - They consist of pa- 
ddy lands and cocoanut gardens. According to the 

plaintiff, the paddy land on the date of the 

was 4 acres and 57 cents in extent, the remainl^ 

area being garden land. The annual rent 

nne^f' 1 7 delusive of puravaka consisting of 

ot the lea^eld right?“ 
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pattom for the years 1116 to 1120. But the Devas- 
T?om claimed a much larger amount as arrears of 
pattom and took steps under the Cochin Revenue 
Recovery Act to realise the same. The plaintiff 
was therefore forced to pay Rs. 2069-11-7 in di¬ 
fferent instalments. It is alleged that the Devas- 
wom collected an excess sum of Rs. 538-0-5. The 
suit is for reimbursement of the amount with in¬ 
terest at 6 per cent per annum. 

( 3 , The Devaswom collected 'pattom' in respect 
af uie garden land on the basis of section 5, sub¬ 
section 2 of the Cochin Verumpattamdars Act. 

VIII (8) of 1118. Section 5. sub-section 2 of that 
Act reads thus. 

"Where cocoanut is the major produce of a 
garden land and the pattom fixed therefor under 
die contract of tenancy is payable in money, it 
jliall be obligatory on the part of the 'Verumpat- 
iomdar' to give and the lessor to accept the pat- 
:.oin accruing due after the commencement of 
ihis Act in kind computed on the basis of the 
market value of cocoanuts prevailing on the date 
of the contract of tenancy or the money value 
thereof computed at the market rate prevail¬ 
ing on the date on which such pattom accrues 

due”. , „ 

On the basis of this sub-section, the Devaswoni 
treated the 'pattom' in respect of the garden land 
as one payable in kind computed on the basis of 
the market value of cocoanut prevailing on the 
date of the lease deed and claimed its money value 
jomputed at the market rate prevailing on the 
date on which pattom accrued due. It was on that 
Oasis that the Devaswom realised Rs. 2069-11-7 as 
arrears of pattom from 1116 to 1120. 

\4) The plaintiff's case is that section 5, sub¬ 
section 2 of the Cochin Verumpattamdars Act 
vm (8) of 1118 does not apply to the lease trans¬ 
action in question. There is a further allegation in 
Oie plaint that in any case pattom ought to have 
been computed on the basis of,, lhe Cochin » 
pattamdars Amendment Act XVII (17) of 1120. By 
that Act the basis of computation provided m 
section 5. sub-section 2 of Act VIC (8) ° f lll8 "^ s _ 

Taried. According to the Amendment Act the pa 
•rniu accruing after the commencement of that 
acr. should be computed on the basis of 
market value of cocoanuts for a period of 2 U > ears 
Sof* the date of the contract of tenancy or m 
monev value thereof computed at the market rate 
SSing on the date on which such pattom ac- 

‘” S d amendment however came intoforceonly 
An the 23rd Mithunam 1120. and it is express > 

3* « %SSZ SSJWgf* 

SKUSnSSS 

S° n t^n°saction in question. If the sub-sedion 

aft sags srss Siff 

bY uiSfto pVpattom onlfat the 

Appellant three conditions ™ 11 * ^ Uo n . one is 
tied for the application of ‘ . 0 f garden 

*at the leasehold the 

land. The second Is that the maio P third con . 

zarden land should be cocoanuts. f or 

SSXto that there must be a 

Uie garden land under the contract 
winch is payable In money. 


(6) It was also argued by the learned advocate 
for the appellant that sub-section 2 of Section 5 
should be strictly construed in the light of the 
provisions contained in sub-section 1 of that sec¬ 
tion. 

(7) Sub-Section 1 reads thus:- 
"Subject to sub-section 2 and to any remission to 

which a Verumpattamdar may be entitled under 
the provisions of this Act. the pattom payable 
by him in respect of his holding under the con¬ 
tract of tenancy shall not be enhanced or re¬ 
duced”. 

Therefore, it is argued by the learned Advocate, 
sub-section 2 should be interpreted in such a 
manner as to give effect as far as possible to the 
principle laid down in sub-section 1. According 
to the learned Advocate for the respondent the 
object of the Cochin Verumpattamdars Act is to 
give fixity of tenure to Verumpattamdars as is 
clear from the Preamble to the Act. Section 4 of 
the Act provides that notwithstanding any law. 
custom or contract to the contrary, every Veram- 
pattamdar shall have fixity of tenure in respect 
of his holding and shall not be evicted therefrom 
except as provided in section 3 of the Act. Section 
8 allows eviction only in certain specified cases. 
It is therefore argued that section 5 sub-section 
2 was enacted for the purpose of giving aome com- 
pensation to jenmis in return for their virtual 
loss of ownership in lease-hold properties. In thi. 
view of the matter, it is contended that sub¬ 
section 2 of section 5 should be given a liberal in- 

(8> We have only to interpret the sub-section 
according to the natural meaning of the words 
used therein. It will be unsafe to speculate( on the 
intention of the Legislature apart from what is 
expressed by the words used in the sub-section. It, 
is only in case of ambiguity with regard to the 
meaning of the words used in the sub-section that 
we shalf be justified in referring to other provisions 
in the Act for ascertaining the intention of the 
l eeislature. The object of the legislature in en¬ 
acting the sub-section is to enable the jenmis of 
cocoanut gardens to get as pattom the same 

Kate swas ststi 

Se Ste ofScoanuts. The ouestion lor con.- 

r Ss?c.rr ssffs. Mrtsj 
“MsriSKTJi tfsarsf a w 

dd L l0 w1th regard to the first point raised by the 

jygs SS 

SK nofKK K £ 

eluded in the le “ e jj° 1 ^ addv j an d also is included 
mere fact that aome P® | .. gar den land from 
in the lease-hold will exclude tn . Qn t he 

the operation of the^^uh^ t^^ K OYA v. GO- 

rul l n f SS AIR Mad. 181 the lower court 

PALA MENON , AIR 1 holding is used 

has taken the view that M thengj or if 

principally for . ldi g ^ a w hole Is grow- 

the principal user of the hoia g regarded as a 
Z ^It-hearM treeettshooM “ on the 

iSSon'S "SSeh rU B” as M,la ' 

bar Tenancy Act defined in clause 

JK SEP-WS* as "any hmd ^ 
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cipally for growing fruit-bearing trees". The 
term garden land is not defined in the Cochin Ve- 
rumpattamdars Act. We agree with the learned 
Advocate for the appellant in his contention that 
in the absence of the definition of the term 
•garden land" in the Proclamation it will not be 
proper to adopt the definition given to it in the 
Malabar Tenancy Act tor certain purposes and 
to treat the paddy land portion in the lease-hold 
also as garden land if the principal user of the 
holding as a whole is growing fruit-bearing trees. 
But that does not mean that the portion of the 
holding which is really garden land as understood 
in the ordinary meaning of the expression shouid 
not be treated as such merely because another 
portion of the holding is paddy land. 

Even according to the appellant’s learned Ad¬ 
vocate out of the total area of 11 acres 15 cents 
an extent of 6 acres 58 cents consists of garden 
laud. Therefore, admittedly the major portion of 
the properties included in the lease-hold is garden 
land. The mere fact that an extent of 4 and odd 
acres consists of paddy land cannot take the lease 
transaction in respect of the garden land out of 
the purview of the sub-section. If the other con¬ 
ditions laid down in the sub-section are satisfied 
we are of opinion that the sub-section will apply 
to a case in which a portion of the lease-hold is 
garden land. 


(9a) With regard to the second condition, namely, 
that cocoanut should be the major produce of the 
garden land, it is not disputed in this case that 
cocoanut is the major produce of that portion of 
the .lease-hold which consists of garden land. 

(10) The third condition is that there should 
be a pattom fixed for the garden land under the 
contract of tenancy payable in money. It was 
strenuously argued by the learned Advocate for 
the appellant that under the contract of tenancy 
in this case no separate 'pattom’ is fixed for the 
garden land forming part of the lease-hold. 
Under Ext. A a total pattom of Rs. 306-11-7 is 
fixed for the whole lease-hold including the garden 
land and the paddy land. It is therefore argued 
that it cannot be said that pattom is fixed for 
the garden land under the contract of tenancy. 
According to the learned Advocate for the respon¬ 
dent, pattom was fixed separately for the garden 
land and for the paddy land although it is not 
so stated in the lease deed. He referred to the 
evidence in the case both documentary 
and oral in order to show that pattom was fixed 
separately for the garden land and the paddy land 
when the lease transaction was entered into. 

(11) Exhibit 1 Is the Devaswom Pile relating to 
leases including Exhibit A lease transaction The 
original lessee was one Lekshmana Iyer. The Gov¬ 
ernment of Cochin which was in iftanagement of 
the Devaswom published rules relating to the re¬ 
newal of leases of properties belonging to the Deva- 
swom. Exhibit XI is a copy of the Gazette Notifies 
tion embodying the rules. Those rules prescribe 
the basis on which pattom should be fixed for 

* nd for paddy lands - Notice was 
loo. Lek 55 m “ ,a Iyer demanding renewal of 
the lease on the basis of the rules published by 
Government. Exhibit 1 contains the copy of the 
n0 1 t ? e j .Tha* will show that the Devaswom cal¬ 
culated pattom' separately for the paddy land and 
for the cocoanut garden. 

Exhibit 1 and the evidence of D. w. 1 the then 
Revenue Kariakar of the Devaswom show how pat- 
tom was fixed for the garden land and for the 
paddy land. On the basis of the method of calcula¬ 
tion contained in Exhibit XI (Rules) Rs. 197-5-0 
Was fixed as pattom for the cocoanut trees in the 
leasehold and Rs. 85-6-8 as pattom for the paddy 


land and Rs. 3-14-0 as Payatu Pattom. These: 
three items and the puravaka of Rs. 20-1-11 mate 
up the total pattom of Rs. 306-11-7. There is nc 
reason to doubt the authenticity of Exhibit 1 or 
to disbelieve D. W. 1. D. W. 2 the pattamali oi 
the Devaswom and D. W. 3 the Devaswom mana¬ 
ger also support the evidence of D. W. 1. 

(12 1 We have therefore no doubt that pattom 
was separately fixed for the garden land and for 
the paddy land included in the leasehold and that 
it was the sum total that was mentioned in the 
document as the annual pattom for the leasehold. 
Lekshmana Iyer refused to take a renewal on the 
terms mentioned in the notice. He objected to 
the rate fixed both for the paddy land and for ihe. 
cocoanut garden. But Cheriathu Ouseph agreed 
to the terms and executed Exhibit A lease deed. It 
is therefore argued for the respondent that in this 
case 'pattom* was in fact fixed separately for the 
garden land & for the paddy land under the con¬ 
tract of tenancy although it was not so mentioned 
in the lease deed. 

(13) The further question for consideration is 
whether in a case in which it is not stated in the 
lease deed that 'pattom' was separately fixed far 
the garden land & for the paddy land the court can 
go into the question whether pattom was as a 
matter of fact separately fixed for the garden land 
and lor the paddy land. 

(14* The learned advocate for the appellant 
argues that since Ext. A fixes Rs. 306-11-7 pies as 
pattom for the whole leasehold and since no sepa¬ 
rate pattom is fixed for the garden land and for 
the paddy land the defendant cannot be allowed 
to adduce extrinsic evidence to prove that pattern 
had been separately fixed by the parties when the 
lease transaction was entered into. According to 
him the admission of such evidence is prohibited 
by sections 91 and 92 of the Evidence Act. Section 91 
only provides that the terms of a written contract 
should be proved by the document itself or by 
secondary evidence of its contents. In tills cose, 
there is no dispute between the parties with re¬ 
gard to the terms of Ext. A, and there is no attempt 
on the part of the defendant to prove those terms 
by extrinsic evidence. 

The learned Advocate for the appellant referred 
to various rulings in support of position that when 
terms of a contract have been reduced to writing 
it is only the final written contract that can be 
referred to for proving the terms thereof and not 
the correspondence or verbal negotiations that 
preceded it or the antecedent communings that 
led up to it. 'KUPPUSWAMI GOUNDAN v. CH3N- 
NASWAMI GOUNDAN', AIR 1928 Mad 546; 'LUCK¬ 
NOW IMPROVEMENT TRUST v. P. L. JAITLY b 
CO.’, AIR 1930 Oudh 105 at p. 107; DULA MEAH v. 
ABDUL RAHAMAN’. AIR 1924 Cal 452 and 'BO- 
MAN JI ARDESHIR v. SECY. OP STATE', AIR 19» 
P 9 3*’ are the cases cited by him. But extrinsic 
evidence was not adduced in this case for proving 
the terms of Ext. A, and therefore we do not think 
that these rulings apply to the facts of this case. 

(15) Section 92 provides that when the terms 
of a written contract have been proved no evidence 
of any oral agreement shall be admitted for the 
purpose of contradicting, varying, adding to, or 
subtracting from, its terms except in certain speci¬ 
fied cases. In this case, there is no attempt on 
the part of the defendant to adduce evidence lor 
the purpose of contradicting, varying, adding Uk 
or subtracting from, the terms of Exhibit A. The 
defendant only wants to show how pattom men¬ 
tioned in Exhibit A was arrived at. In other worth, 
he wants to show that the ’pattom’ of Rs. 306-11-7 
pies mentioned in Exhibit A is the sum total of 
pattom’ separately fixed for the garden land and 
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Avira Abraham. Appellant V. Kaloor Desiga 
Bank Ltd. Respondent. 

Second Appeal No. 241 of 1124, D/- 7-12-1951. 
Civil P. C. (1908) Ss. 37 and 150 — Transfer 
of territorial jurisdiction of Court passing de¬ 
cree — Necessity to transfer decree for execu¬ 
tion to successor Court — (Travancore Civil 
P. C. (8 (VIII) of 1100) Ss 34 and 114). 

By the transfer of territorial jurisdiction 
from one Court to another, all the powers 
of the first Court are automatically trans¬ 
ferred to the transferee Court. The provi¬ 
sions of S. 150 are mandatory in this res¬ 
pect. Therefore, though normally a decree 
can be executed only by the Court which 
passed the decree or by the Court to which 
the decree has been transferred for execu¬ 
tion, no such special transfer is necessary 
where there has been a territorial transfer 
of the jurisdiction of the Court which pas¬ 
sed the decree to another court. (Para 1) 
Anno:C. P. C.. S. 37. N. 5 Pts. 12 to 16 S. 150. 
N. 2 Pts. 3 and 4. 

R. Subramania Iyer, for Appellant; M. Abra¬ 
ham. for Respondent. 

SANKARAN J: The 1st defendant has pre¬ 
ferred this appeal against the lower court's order 
rejecting his plea that the execution petition tiled 
on 18-10-1121 is barred by limitation. The decree- 
holder contended that the present execution peti¬ 
tion having been filed within three years of the 
prior execution petition which bad not also been 
judicially disposed of. is in time. The ob ^ction 
of the 1st defendant is mainly based on the fact 
that the prior execution petition was filed in the 
Thiruvella Munsiffs Court to which Court the 
decree which had been passed by the Changana- 
cherrv Munsiffs Court, had not been transl erred 
for execution, by the latter court. 

Normally, a decree can be executed only by the 
court which passed the decree or by the Court to 
which the decree has been transferred for execu¬ 
tion. But no such special transfer is necessary 
where there has been a territorial transfer of the 
fuScUon of the Court which passed the decree 
to another Court. Tills is obvious from the defi¬ 
nition given in Section 34 of the Travancore Civil 
Procedure Code to the expression Court which 
nassed the decree". It is clear from clause (b) of 
that section that where the court of first '•&**£* 
has ceased to exist or to have jurisdiction to exe 
cute the decree the court which would have jurls- 
dicuon to £7 the suit can execute the decree. 

By the transfer of territorial Jurisdiction:from 
one Court to another, all the powers of Uiefimt 

Court arc automatically transferred to the 

feree court. The provisions of S. 114 (Travancore 
CPC) are mandatory in this respect. It 
So^to that section that where the business of any 

mss ssgi 

ganacherry Munsiffs Court was transferred to toe 

ms srss cun «*» 


lor the paddy land in the lease-hold. We do not 
think that this would amount to contradicting, 
varying, adding to. or subtracting from, the terms 
of Exhibit A. 

In this view of the matter, neither section 91 nor 
section 92 of the Evidence Act can be a bar to the 
defendant adducing evidence to show that pattom 
was separately fixed by the parties for the garden 
land and for the paddy land and that it was the 
sum total of the pattom so fixed that was men¬ 
tioned in Exhibit A as the total pattom for the 
holding. If section 5 sub-section 2 of the Verum- 
pattarruiars Act allows parties to plead and prove 
that pattom was separately fixed for the garden 
land and for the paddy land in a holding although 
it is not so stated in the lease deed, we do not think 
that sections 91 and 92 of the Evidence Act will be 
a bar to adducing evidence to substantiate the 
plea. 

(16) The real question for decision therefore is 
whether section 5. sub-section 2 applies only to 
cases in which pattom for the garden land is sepa¬ 
rately fixed in the lease deed itself or whether it ap¬ 
plies also to cases in which the pattom for the gar¬ 
den land & for the paddy land although not separa¬ 
tely mentioned in the lease deed, was as a matter of 
fact separately fixed by the parties when they enter¬ 
ed into the lease transaction & the total pattom so 
fixed is mentioned in the document as the pattom 
payable for the holding. We are of opinion that 
section 5. sub-section 2 , will apply to the latter 
class of cases also. In other words, if it can be 
proved that in the case of a lease-hold consisting 
of garden land and paddy land pattom was sepa¬ 
rately fixed by the parties for the garden land & for 
the paddy land when the lease transaction was en¬ 
tered into and that it was the total pattom so fixed 
that is mentioned in the lease deed as the pattom 
payable for the holding we are of opinion that 
section 5 sub-section 2 will apply to the pattom fix¬ 
ed for the garden land. The expression •‘pattom 
fixed therefor under the contract of tenancy*’ in the 
sub-section will, in our view, apply to such cases 
also. It cannot be said that in such a case it was 
not under the contract of tenancy that pattom was 
separately fixed for the garden land and for the 
paddy land. The fact that pattom was not separa¬ 
tely mentioned in the document cannot preclude 
the parties from proving that as a matter of fact 
it was separately fixed. The words used in the 
sub-section are “fixed therefor under the contract 
of tenancy” and not “in the contract of tenancy.” 

(16a) For the above reasons we hold that S. 5, 
sub-section 2 of the Act applies to the pattom pay¬ 
able to the defendant Devaswom in respect of the 
garden land included in Ext. A. 

(17) The Devaswom was therefore justified in 
calculating pattom for the garden land on the 
basis of section 5, sub-section 2 of the Act. H pat¬ 
tom is so calculated it is not disputed by the plain¬ 
tiff that toe 'Devaswom' was entitled to the whole 
amount of Rs. 2069-11-7 pies realised as anears of 
•pattom' for the years 1116 to 1120. Therefore, the 
plaintiff is not entitled to reimbursement of any 

an <18> n it was represented by the appellant’s iearn- 
ed Advocate that in the decree of the lower court 
a mistake was committed with regard to the ad- 
vocate's fee due to the plaintiff, narndy Instead 
nf Rs 150 onlv Rs. 50 was entered as the Advo¬ 
cate’s fee. The respondent’s learned Advocate has 
no objection to this mistake being corrected. This 
mistake will therefore be corrected. 

(19) Subject to this direction the decree of the 

lower court is confirmed and the appeal is dism 

ed with costs. . , 

B/v.R.B. • Appeal dismissed. 
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could pass a decree against him or execute the de¬ 
cree which had already been passed against him. It 
is seen that the Exn. Petn. prior to the present one 
was passed in the Thiruvelia MunsifTs Court which 
had jurisdiction to entertain that execution peti¬ 
tion and to execute it. It was filed within time and 
it was dismissed without notice to the decree-holder 
and for the simple reason that the records had not 
been received in that Court. It was no judicial 
disposal. The present E. P. could therefore be 
treated as a revival and continuation of the prior 
execution petition. Since the records have now 
been received in the Thiruvelia MunsifTs Court, 
it can go on with the execution of the decree! 
There is no bar of limitation. 

(2) In the result the order of the lower court is 
confirmed and this appeal is dismissed with costs. 

B/V.R.B, Appeal dismissed. 
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KUNHI RAMAN C. J. AND SANKARAN J. 

Subramonia Sastrigal Ananthanaravana Iyer. 
Appellant v. Sankara Rama Iyer Subramonia 
lyer and others. Respondents. 

20-7-1951 N ° S 603 ° f 1123 3nd 45 ° f 1124> DA 

4 W , S ~ Travancore Debt Relief 

c 11 i 2 J f n 1116) ’ S - 5 (i) * Exception (b) 
and Ss. 8 and 9 — Usufructuary mortgage — 
Suit for recovery of amount. 

Section 5 which excludes usufructuary 
mortgages as defined in the Act from the 
operation of the Act is subject to the ex¬ 
ceptions mentioned in that section itself. 
The fact that a claim for the mortgage 
amount in a suit had been made is by itself 
sufficient to entitle defendants to pay the 
debt under Exception (b) to S. 5 (i). It 
foilows therefore that the debt comes under 
the Debt Relief Act and, as such, defendants 
are entitled to the benefits of the conces¬ 
sional payment contemplated by sections 8 
and 9 of the Act. (P ara 

/n b L D *I, t !?X* — Travancore Debt Relief Act 

a.® 

qujS to bring Ihe traStfon wS°the dt 
fimtion of usufructuary mortgage is that the 

be J n 3 position to app£ 

pnate the rents and profits accruing from 
the property in lieu of interest due on the 
mortgage money or partly i n lieu of interest 

money 3 ' ^ “ Payment of the »£££ 
From the stipulations contained in the 

representing only a portion of the mortgage 
amount. For the balance of the mortfafe 
amount of Rs. 300/-, the mortgagor was to 
pay interest out of his own pocket. 

th j>‘ th ese facts were sufficient to 
take the document out of the definition of 
a usufructuary mortgage. (Para 5 ) 


(c) Debt Laws — Travancore Debt Relief Act 
(II (2) of 1116), S. 3 — Usufructuary- mort¬ 
gage or simple mortgage. 

The defendant executed a document pro¬ 
fessing to be a mortgage with possession. 
On the same day. the mortgagors executed a 
lease deed in respect of the same property 
in favour of the mortgagee. In the receipts 
obtained by the mortgagors for the payment 
of the rent due under the lease the amount 
received by the mortgagee was described as 
"Paltompalisavaka”. 

Held that the clear meaning of this ex¬ 
pression was that the amount received as 
pattom was towards the interest due. This 
was a sure indication of the fact that the 
parties intended the mortgage and the lease 
together to form a simple hypothecation and 
not as distinct and separate transaction of 
usufructuary mortgage and lease as the 
documents purported to be. (Para 5) 

N. Varadaraja Iyengar, for Appellant; K. P. 
Abraham, for 2nd Respondent. 

SANKARAN. J.; The appellant in both these 
appeals is the same. The main question for deter¬ 
mination in these appeals is also substantially the 
same. The appellant is the 2nd deiendant in O. 
S. 511/12 on the file of the District MunsifTs Court 
of Parur. He is also the petitioner in D. R. p. 
No. 215/16 on the file of the same Court. A. S. 
603/23 is against the final order passed by that 
Court on D. R. p. No. 215/16 and A. S. 45/24 is 
against the decree in O. S. No. 511 of 1112. 

(2> The facts relevant for the proper considera¬ 
tion of the question involved in these two appeals 
may be briefly stated. The original owners of the 
property involved in O. S. 511 had executed a docu¬ 
ment professing to be a mortgage with possession 

l°. T , ^ 980 •• It is Exhibit XIII dated 

24-3-1093 ui favour of one Nara.vana Iyer. On the 
same day. the mortgagors executed Ex. J lease deed 
in respect of the same property in favour of the 
mortgagee who is the 13th defendant in the suit 
and thus retained possession of the mortgaged pro- 
P^ty. Subsequently, under the sale deed. Ext. XX, 
dated 29-3-1097 the property was purchased by the 
deceased father of defendants l and 2. This right 
devolved on defendants 1 and 2 and thev are now 
claiming to be in possession of the property as the 
owners thereof. 

In the meanwhile, the 13th defendant, the mortr 
Ext - Xm. hypothecated the mortgage 
^tundera chitty hypothecation bond executed 

nLTi' J 1 ? 10 i' ehts undor thls b °nd devolved on 
the 3rd defendant in the suit who obtained the 
decree in O. S. 84/1101 on the basis of that bond 
and in execution of that decree purchased the 
mortgage right on 23-11-1106. Thereafter, the 3rd 
defendant instituted O. S. 618 of 1107 against de¬ 
fendants 1 and 2 for recovery - of the mortgage 
amount together with interest thereon due under 
Ext., xm and obtained a decree. Prior to this 
suit, the partition deed Ext. A dated 25-5-1101 had 
been executed by the 13th defendant and the other 
members of his family and as a movable item of 
asset the debt due under Ext. XIII mortgage was 
set apart to the deceased father of the plaintiffs 
‘ n S- 511. According to them, they are not 
bound by the decree and execution proceedings in 
O. s. 84/1101 to which themselves and theirf£»£ 
were not parties and in spite of the decree and 

P roceedin *s they continue to STwJSS 
of the rights under Exts. xm and J 

On the strength of the lease deed’ Pxi x 
instituted the present suit O. S. 511 lormomy 
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of the property with arrears of pattom from defen¬ 
dants 1 and 2. At first, the trial Court dismissed 
the suit holding that the rights under Exts. XIII 
and J had devolved on the 3rd defendant who is 
the decree-holder in O S. 618 of 1107. Against 
that decree, these plaintiffs preferred A. S. 70/18 
to the erstwhile Travancore High Court. All the 
contesting parties were represented in that appeal. 
On the strength of certain admissions made by the 
advocates appearing ior those parties the rights 
of the rival parties who had put forward conflict¬ 
ing claims to the amounts due under Exts. XIII 
and J were adjusted in a particular manner and a 
declaration to that effect was made in the judg¬ 
ment dated 25-2-1121 passed in A. S. 70/18. 

These rights were to be enforced against defen¬ 
dants 1 & 2 who had already filed D. R. P. No. 215/ 
16 for a complete discharge of their liability under 
Exts. XIII and J. The position taken up by them 
in the written statement filed in O. S. 511/12 and 
also in D. R. P. 215/16 was that Exts. XIII and J 
together formed only a hypothecation and, as 
such, they were entitled to pay off the mortgage 
amount together with interest legally due thereon 
under sections 8 and 9 of the Debt Relief Act (Act 
2 of 1116 of Travancore). Since the plaintiffs had 
questioned the right of these defendants to claim 
reliefs under sections 8 and 9 of the Debt Relief 
Act and since such a dispute had not been finally 
decided by the Court the suit as well as the D. R. P. 
were both remanded to the trial court as per the 
direction contained in the judgment in A. S. iU/ 
18 for fresh disposal after due consideration of 
the dispute between these parties. The present 
decree and the order were passed as a consequence 
of that remand. 

(3) The plaintiffs and defendants 3 and 4 are 
bound by the declaration contained in the judg¬ 
ment in A. S. 70/18 as to the extent and manner 
in which their rights have to be worked out in 
TPSDect of the claims which could be enforced on 
toe basis of Ext. XIII and the lease back Bu 
so far as the nature and extent of the liability of 
^finHants l and 2 were concerned, there was no 

passed on • 70 18 that it was agreed on be- 

halFof : toepresent plaintiffs that even though the 
JSf was for P ecovery of the property with arrears 
of ren^ due under Ext. J they were prepared to 
tr ea t the suit as one for a realisation of their en 

tire interests in the ^^^^l^Sen plaJe 

as 

that the nghUi Mm to - oe adjusted and 

satisfied manner 7 indicated in the iudpaent 

‘ n< 4 A , ™™X(»|ts^stated 

KJertto t'he e*ePtio» 

Sw.f : « » *•sss 

arising under a decree or otherwise for reco\ery 


of the mortgage amount.” Such a claim was ex¬ 
pressly made in O. S. 618/107 which was a suit for 
recovery of the mortgage amount with interest. It 
follows therefore that this debt comes under the 
Debt Relief Act and, as such, defendants 1 and 2 
are entitled to the benefits of the concessional pay¬ 
ment contemplated by sections 8 and 9 of the Act. 

It may also be mentioned in this connection that 
in the final order passed by the lower court on 
D. R. P. 215 16, there is a definite finding that de¬ 
fendants 1 and 2 who are the petitioners are en¬ 
titled to pay the mortgage debt and interest as 
per the provisions of the Debt Relief Act. The 
plaint iff s-respondents have not filed any objection 
to this finding which has therefore to be taken to 
have become final. But it is seen that the lower 
court has recorded another finding that Ext. XIII 
(mortgage) and Ext. J (lease) are separate and 
distinct transactions and it is on the strength of 
such a finding that a decree has been passed in 
favour of the plaintiffs in O. S. 511/12. This find¬ 
ing is obviously inconsistent with the other find¬ 
ing that defendants 1 and 2 are entitled to pay 
the mortgage debt and interest due under Ext. XIII 
as per the provisions of the Debt Relief Act. The 
mortgage and lease could be treated as distinct and 
separate transactions only if it is found that 
Ext. XIII represented a usufructuary mortgage and 
if Ext. J, lease, was independent of the mortgage, 
the mortgage debt could not come under the Debt 
Relief Act. 

It has also to be pointed out that the identical 
mortgage Ext. XIII cannot be construed in two 
different ways, one lor the purpose of O S. 618/107 
and another tor the purpose of O. S. 511/ U. u 
this mortgage is deemed to be only hypothecation 
or simple mortgage for the purpose of O. S.618/107 
it has necessarily to be construed in the same man 
ner for the purpose of O. S. 

12 also. The plaintiffs who are bound by 

the agreement recorded in the judgment in 
A S 70/18 which was to the effect that the claim 
of the present 3rd defendant as per decree in 
O S 018.107 may be satisfied in the present suit 
cannot now get over the effect or consequence of 

ss £ y^rssyssi vs 

the Debt Relief Act. This means that defen¬ 
dant 1 ?nd 2 are entitled to succeed in their claim 

m ( 5) On^the merits of the case also, th * 
taken up by defendants 1 and 2 appears tobewell 

SEtal It is only a f “'XKoU^cf thS 

Act This definition is as follows. 

‘ ■ usufructuary mortgage means a mortgage where 

r b nssors wjfi 

session of tuthor^^Wm ^retain such posses- 

siorTuntil payment of the m°^ge money mid 

to receive the rents “ n r ? feUts and pro- 

the property, or any part of such ^ ^ q{ , n _ 

fits and to a PP™PJ\ f mortgage money or 

of the mortgage money . 

It is clear from this i^t^brin? tht tSsaction 

tial conditions reqmr d t ructuary mortgage are, 

within the definition oi deliver posses- 

IttSVESS 3S-r - * 
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bind himself to deliver possession of the mortgaged 
property to the mortgagee and authorise him to 
retain such possession until payment of the mort¬ 
gage money and ( 2 ) that the mortgagee must be 
in a position to appropriate the rents and profits 
accruing from the property in lieu of interest due 
on the mortgage money or partly in lieu of interest 
and partly in payment of the mortgage money. 


These two conditions are not satisfied by Ext, 
XIII in the present case. From the stipulations 
contained in the document, it is apparent that the 
rents and profits accruing from the property were 
not even sufficient to cover the interest on the 
mortgage amount. It is expressly stated in the 
document that such income was sufficient only to 
cover the interest due on Rs. 680/- representing 
only a portion of the mortgage amount. For the 
balance of the mortgage amount of Rs. 300/- the 
mortgagor was to pay interest out of his own 
pocket. These facts are sufficient to take Ext. XIII 
out of the definition of a usufructuary mortgage. 
It can also be seen that these stipulations embodi¬ 
ed in Ex. XIII go a long way in support of the 
contentions of defendants 1 and 2 that Ex. XIII 
was really meant to be a hypothecation or a simple 
mortgage. This inference is further strengthened 
by Ex. J (lease) executed on the same date by the 
mortgagor in favour of the mortgagee. If the lease 
was meant to be a separate and distinct transac¬ 
tion, it could only be for the income that could be 
obtained out of the property. Such income, as ad¬ 
mitted in Ext. Xin mortgage itself, was only to 
the extent of Rs. 68/- per year. But the rent fixed 
under Ext. J lease was Rs. 98/- per year. 


This is evidently the interest stipulated to be 
paid by the mortgagors for the amount of Rs. 980/- 
borrowed by them under Ext. XIII. Exts. V, XIV. 
XV, XVI and XVUI are receipts obtained by the 
mortgagors for the payment of the rent due under 
Ex. J. In all these receipts, the amount received 
by the mortgagee is described as "Pattompalisava- 
ka'\ The clear meaning of this expression is that 
the amount received as pattom was towards the 
interest due. This is a sure indication of the fact 
that the parties intended Exts. XIII and J together 
to form a simple hypothecation and not as dis¬ 
tinct and separate transaction of usufructuary 
mortgage and lease as the documents purport to 
be: Clause (ii) of Section 5 of the Debt Relief 
Act enables the parties to a transaction purport- 
mg to be a usufructuary mortgage to make out 
that the transaction was really meant and treated 
only as hypothecation. 

The facts and circumstances already adverted to 
are sufficient to establish that, even though 
ex. XIII purports to be a usufructuary mortgage 
the entire transaction represented by Exts. XIII 
and J was really a hypothecation and that it was 
treated as such. It follows therefore that on 
P 0 * 01 als o the appellants are entitled to sue- 

v ™? ord !? g l y - the lower court ' s findin s that 

xm and J are separate and distinct trans- 
actions, a usufructuary mortgage and a lease and as 
such n°t coming within the *ope of the Debt 

rendants l « 0M «mence is that de- 

lendants 1 and 2 are bound only to pay the mort¬ 
gage amount covered by Ex. xni together with 

! eg ^ y . due from toe™ and that they are 
entitied to discharge the entire debt thus due^rom 

them in accordance with the provisions of the Debt 
Relief Act. The decree in O. S. 511/12 will be for 

to C hp fl rw?rt n | t ° ( nly , s . ince such decree debt is stated 

of *? e . nts under secti °ns 8 and 9 

of the Debt Rollef Act. in D R p 2ifi/ifi *>>« 

debt will be deemed to have been discharged with 

tw. ^ yment . the last instalment, and no ques¬ 
tion of execution of the decree will then arise 


In view of the findings recorded above, no ques¬ 
tion of recover.- of possession of Ihe property from 
defendants 1 and 2 arises in the suit and there 
will be no such decree. It is stated on behalf of 
the appellants that the last instalment due from 
them has also been deposited on 12-M122 and 
that, as such., they are entitled to a declaration 
that their liability under Exts. XIII and J has been 
satisfied and extinguished as praved for by them 
in C. M. P. 733 dated 15-1-1122 filed by them in the 
lower court. That question will be disposed of by 
the lower Court after verifying whe¬ 
ther the instalments have been duly paid by the 
appellants-petitionors and that the debt has been 
discharged as contemplated by sections 8 and 9 of 
the Debt Relief Act. The amounts deposited by 
these petitioners towards the discharge of the 
liabilities under Exts. XIII and J wiLl be drawn by 
defendants 3 and 4 and by the plaintiffs towards 
the adjustment and satisfaction of their claims in 
the manner directed in the judgment in A. S. 79/ 
18. Both the appeals are accordingly allowed in 
the manner indicated above. 

The appellant will get his costs of this court and 
also of the trial court in O. S. 511,18 and in D. R. 
P. 215/16. The other parties will bear their costs 
throughout. The records wifi be sent to the court 
below for carrying out the directions contained in 
this judgment. 

Appeals allowed. 
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Arumukon Nagamma, Appellant v. Arumuka- 
perumal Nadarajan, Respondent. 

C. HI. A. No. 250 of 1951, D/- 11-12-1951. 


(a) Debt Laws — Travancore Debt Relief Act 
111 (2) of 1116 M. E.), S. 19 - Court sale - 
Setting aside of, being vitiated by material irre- 
gularities — Civil P. C. (1908), O. 21, R. 90. 

Since the sale under the Debt Relief Act 
is conducted by the Court to whom the 
debtor has surrendered his properties the 
Court has a duty to see that the sale is 
properly conducted without resulting in any 
loss or injury to the debtor. It follows 
therefore, that the Court is bound to set 
aside the sale when it is satisfied that the 
sale is vitiated by material irregularities 
resulting in substantial injury to the debtor. 
Even though the rules governing the sales 
of immovable properties, conducted in exe¬ 
cution of decree under the provisions of 
°- 21 > Civil P- C., are not strictly appli. 
cable to Court sales held in respect of pro¬ 
perties surrendered to it under S. 15 of the 
Debt Relief Act, the general principles gov¬ 
erning the former class of sales are to 
govern the latter class of sales also. 

a „ „ ^ (Paras 3 and 4) 

Anno: C. P. C., O. 21, R. 90 N. 2. 

,„ <b A, De . bt ,M W . S ~ Travancore Debt Relief Act 
(II (2) of 1116 M. E.), S. 19 — Court sale under 
— Application to set aside — Period of limita¬ 
tion — Limitation Act (1908), Art. 166. 

An application to set aside a sale of pro¬ 
perty dealt with by the Court under S 19 
is not governed by the period of limitation 
prescribed for application to set aside court 
sales held under the provisions of O. 21 . 
Code of Civil Procedure. (Para 41 

Anno: Lim. Act, Art. 166 N. 2, 3. 
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M. Madhavan Nair, for Appellant; M. Kumara- 
swami Pillai. for Respondent. 

SANKARAN J.: Tile legal representative of the 
petitioner in O. P. 2 of 1120 on the file of the Nager- 
coil District Court is the appellant. The petition 
was under S. 15, Debt Relief Act. The properties 
surrendered to the Court by the petitioner-debtor 
were put into possession of a receiver. When such 
properties were proclaimed for sale, the petitioner 
applied to the court that item 5 in the proclaimed 
schedule together with the building thereon may 
be allotted to his 1 /4th share and that the rest 
of the property alone be sold and the proceeds dis¬ 
tributed among the creditors. That petition was 
allowed by the lower court and accordingly item 5 
was excluded from the sale. Items 4 and 5 to¬ 
gether form one plot lying within the same bound¬ 
aries. The extent of each of these items was speci¬ 
fied as 3 cents in the proclamation schedule. Item 
5 was allotted to the share of the petitioner. A 
modification was made in the description of the 
boundary of item 4 by stating that it is to the west 
of item 5. After thus specifying item 4 it was sold 
on 28-12-1123 and it was purchased by the present 
respondent for Rs. 1225/-. On 28-1-1124, the debtor- 
petitioner filed C. M. P. 368 praying that the sale 
may be set aside because it was vitiated by mate¬ 
rial irregularities and gross undervaluation result¬ 
ing in substantial injury to the petitioner. After 
enquiring into these allegations the lower Court 
dismissed the petition. The present appeal is 
against that order. 

(2> At the instance of the petitioner, a commis¬ 
sion was issued to prepare a report and plan show¬ 
ing the extent of items 4 and 5 as also the posi¬ 
tion of the buildings standing on these items. 
Ext. A consists the report and plan submitted by 
the commissioner. Another commission was issu¬ 
ed at the instance of the auction-purchaser respon¬ 
dent. Ext. Ill is that report and Ext. IV is the 
plan prepared and submitted by the second Com¬ 
missioner. From Exts. Ill and IV it is seen that 
there is a tiled building in item 5 and that the 
granary or bin attached to it extends to item 5 
and is practically situated in that item. The re¬ 
ceiver who had taken possession of the properties 
and had proclaimed the same for sale, has been 
examined as P. W. 2 and he has stated that he had 
not taken possession of the granary mentioned 
above and that he only proclaimed what he had 
taken possession of. From Exts. Ill and IV and 
the evidence of the commissioner as well as that 
of the receiver, it is abundantly clear that the 
granary really forms part of the residential build¬ 
ing situated in item 5. When the court ordered 
that item 5 together with the building in it is set 
apart to the petitioner towards his l/4th share in 
the property, the intention could only have been 
to allot to him the whole building. It is also pro¬ 
vided in section 19 of the Debt Relief Act that 
when making an allotment of a 1 / 4th share to the 
debtor petitioner the homestead should wherever 
possible be allotted to his share. Under such cir- 
cumsUmces, it cannot be said that the granary 
was also sold in auction along with item 4. But 
when the items 4 and 5 have been separatelv 
measured and demarcated with reference to the r 
survey numbers, it is seen that the granary* falls 
within item 4. The auction purchaser 
that as per the sale in his favour J ie hv ^ 0 \ e u C ^y 
owner of the entire property covered ^' the survey 
number of item 4 together with the buildings 
^tAndimr thereon. In the circumstances of this 
case the disputes between the parties cannot be 
decided mainly on the basis of the sturoy num¬ 
bers of the two items. In the proclamation, the 
survey number of item 4 was given as 1510 and 
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that of item 5 was given as 1509. but really the 
survey number of item 4 is 1509 and that of item 
d is lolO. If the auction-purchaser is to get the 
property covered by the survey number which was 
proclaimed for sale and was actually sold he is to 
get the three cents of property covered by item 5 
But it is common ground that what he really pur¬ 
chased was 3 cents of item 4 which is to the west 
of item o. The proclamation as well as the sale 
proceeded on the basis that both these items were 
equal in extent, the extent of each item being 3 
cents. When these items were measured and de¬ 
marcated with reference to their respective survey 
numbers, it was seen that the property covered by 
survey number 1509 lying to the west of item 5 is 5 
cents in extent while item 5 comprised in survey 
number 1510 is only 3 cents in extent. The respon¬ 
dent who became the auction-purchaser of the 3 
cents of property lying to the west of item 5 now 
claims 5 cents comprised in survey number 1509 
together with the buildings situated therein. Go¬ 
ing by the extent as specified in the proclamation 
schedule and as bid by the respondent at the auc¬ 
tion, he is really entitled only to 3 cents of pro¬ 
perty out of item 4 to the west of item 5. Even 
though the sale was confirmed in favour of the res¬ 
pondent only for 3 cents of property it is seen that 
in the deed executed in his favour by the receiver 
in this case the extent is mentioned as 5 cents. This 
is clearly an irregularity. In fact the entire sale 
is vitiated by the fact that the extent of items 4 
and 5 was not correctly ascertained and described 
in the proclamation schedule. The entire property 
covered by these two items belonged to the family 
of the debtor-petitioner and to give away 5 cents 
out of that property on the strength of a sale con¬ 
ducted in respect of 3 cents only is certainly un¬ 
justifiable and unwarranted. The surrender to the 
auction-purchaser of the excess of 2 cents is by it¬ 
self a material irregularity resulting in substantial 
injury to the petitioner. The sale has to be set 
aside on this ground alone. Since the property set 
apart to the petitioner and the property set apart 
for sale in auction were both treated as equal in 
extent the proper procedure to be adopted is to 
issue a fresh proclamation giving the exact extent 
of each of these two items on the basis of the total 
extent as available at the spot. The entire area 
covered by items 4 and 5 falling within the same 
boundaries will be taken into account and one-half 
of the same will be allotted in item 5 and the re¬ 
maining one-half allotted in item 4. In making 
such allotments care should be taken that the en¬ 
tire building together with the granary* attached 
to it falls within item 5 to be set apart to thei peti- 
tioner. A sketch making such a demarcation of 
items 4 and 5 will be prepared and on the oasis ot 

that sketch item 4 fading to thc 1 
which latter item is to take in one-half of the totai 
extent and also the whole of the residential build¬ 
ing inclusive of the granary will alone be proclaim¬ 
ed and sold in auction. 

ni There are other material irregularities also 

rnrrection in the proclamation schedule the sale 
C ^ rr . ., oft i9 1123 There was no fresh procla- 
^tiSn ornoSJon ab™ the sale held on that 
date. Even though the parties might. have been 
aware of the adjournment of the sale to that date 
it is clear that other intending purchasers could 
not have known of such an adjournment and co^dd 
not therefore have participated in the auction. The 
sale held on 28-12-1123 cannot be deemed to nave 
Sen held after due publicity. It cannot also be 
held that the property has fetched a proper price 
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the mortgage by the landlord in favour of 
the mortgagee followed by lease granted by 
the mortgagee in favour of the lessee. To 
such a case. S. 4 has no application. The 
mortgagor-landlord is not bound to recog¬ 
nise and respect the lease arrangement 
created by the mortgagee to any extent 
beyond the limits of the obligation under 
the mortgage transaction itself. Any such 
lease or sub-tenancy created by the mort¬ 
gagee can subsist only so long as the mort¬ 
gagee’s right to retain possession of the 
property under the mortgage in his favour 
subsists. On the termination of the mort¬ 
gage. he is bound to surrender possession 
of the property to the mortgagor. The 
mortgagor’s right to recover possession of 
the property on redemption of the mort¬ 
gage is not in any way curtailed by Act 
VIII of 1950. Those obtaining possession 
of the property under a mortgagee cannot 
certainly have any better or larger right 
than the mortgagee himself to retain pos¬ 
session of the mortgage property. The re¬ 
demption decree obtained with such persons 
also on the record, is binding on them in 
the same manner as it is binding on the 
mortgagee. As against the mortgagor de¬ 
cree-holder the lessee’s possession of the pro¬ 
perty can be deemed to be only the posses¬ 
sion of the mortgagee. Upon redemption of 
the mortgage therefore, the mortgagor is 
entitled to possession of the property. 

(Paras 2. 4. 5) 

Anno: T. P. Act, S. 76 N. 6. 10. 

K. P. Abraham, for Appellant; R. Ranganatha 
Iyer, for Respondent. 

SANKARAN J.: The 2nd defendant is the ap¬ 
pellant. The question raised in this second appeal 
is about the liability of the 2nd defendant’s evic¬ 
tion from the plaint property as per the decree in 
this case. The property admittedly belongs to the 
% Plaintiff and he had mortgaged it under a deed of 
the year 1105 in favour of the 1st defendant. The 
present suit was instituted for recover}' of posses- 
sion of the property on redemption of that mort¬ 
gage. The 2nd defendant was impleaded in the 
suit as the person in possession of the property 
under the 1 st defendant-mortgagee. 

if St il gG ° f th ? suit thc 2nd d ^endant 
contended that the period of the lease granted in 

n! S /«y 0U r by lst defendant was not over and 
that therefore no decree for eviction could be passed 
against him in the present suit. It was after over¬ 
ruling that contention that the plaintiff was given 
a decree for redemption of the mortgage and for 
recovery of possession of the property from the 
defendants To the execution of the decree, the 
2nd defendant raised the present objection that 
as a lessee he was entitled to retain possession of 
the property by virtue of the rights conferred by 
Act XXI of 1124 of Travancore. This Act was 
superseded by Act VIII of 1950. the Holdings (Stay 
of Execution Proceedings) Act By this Act evic¬ 
tion of lessees from their holding in execution of 
decrees obtained against them has been temporari¬ 
ly stayed. The objection to thc execution of the 
decree in this case raised by the 2nd defendant on 

0f Act was over ruled by the Exe¬ 
cution Court. That order was confirmed bv the 
lower^appeuate court also. HenceS second 

(2) The provision for stay relied on hu th* 
pellant is contained in section 4 of Act VIII Sf 
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ias per the sale held under such circumstances. 
Since the sale was conducted by the court to whom 
the debtor had surrendered his properties the 
court lias a duty to see that the sale is properly 
conducted without resulting in any loss or injury 
to the debtor. It follows therefore that the court 
is bound to set aside the sale when it is satisfied 
,that the sale is vitiated by material irregularities 
resulting in substantial injury to the debtor. 

(4) Even though the rules governing the sales 
of immovable properties conducted in execution of 
decrees under the provisions of Order 21, Code of 
Civil Procedure, are not strictly applicable to Court 
sales held in respect of properties surrendered to 
it under section 15 of the Debt Relief Act, the 
general principles governing the former class of 
sales are to govern the latter class of sales also. 
An application to set aside a sale of the property 
dealt with by the Court under section 19 of the 
Debt Relief Act is not governed by the period of 
limitation prescribed for application to set aside 
court sales held under the provisions of Order 21. 
Code of Civil Procedure. In the present instance, 
the sale was conducted on 28-12-1123 and the ap¬ 
plication to set aside the sale was filed on 28 - 1 - 1124 . 
The sale had not also been confirmed by that time. 
The sale deed in favour of the auction-purchaser 
was executed subject to the result of the petitioner’s 
application to set aside the sale. In view of these 
facts it ls clear that there is no force in the auc¬ 
tion purchaser’s contention that the petitioner’s 
application is a belated one and should be dismiss¬ 
ed on that ground. 

. ( 5) In the result this Civil Misc. Appeal is allow¬ 
ed with costs and in reversal of the order of the 
lower court the auction sale held in respect of item 
4 of the proclamation schedule is set aside The 
ower court is directed to conduct a fresh sale of 
tem 4 after demarcating it and specifying its ex¬ 
tent in the manner indicated above and after a 
fresh proclamation. 

B/O.M.J. Appeal allowed. 
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varkey Chacko, Appellant v. Thuppan Nara- 
yanan Namboodiri, Respondent. 

Second Appeal No. 153 of 1951. D/- 3-1-1951. 

T Tl ? vancore Cochin Holdings 
5 ^ Execution Proceedings) Act (Vm 

property" soughftobe ^ewverfd comeswUh! 
m the expression “holding- as defined in 

a* hoWinir^th 10 ACt ' r ." order t0 constitute 

be satisfied rn e S Bn V al « conditions must 
frnJJ (1) the lan <ttord must have 
transferred possession of the pronertv Tn 

favour of the tenant, (2) such trKermust 
have created a leasehold right in favoS of 

havi e £ ant and (3) such leaseh old right must 
have been created under n , Sl 

the 1 landlord 6 ft ^hlsTo Sims 

” ght in property fa 
h? h,s , favour. In fact such a right 
created under a double transaction, viz.. 
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arrangement created by the mortgagee to any ex¬ 
tent beyond the limits ol the obligation under the 
mortgage transaction itself. Any such lease or sub¬ 
tenancy created by the mortgagee can subsist only 
so long as the mortgagee’s right to retain posses¬ 
sion of the property under the mortgage in his 
favour subsists. On the termination of the mort¬ 
gage he is bound to surrender possession of the 
property to the mortgagor. 

The mortgagor's right to recover possession 
of the property on redemption of the mortgage is 
not in any way curtailed by Act VIII of 1950. The 
omission to include mortgage .transactions within 
the expression •‘holding” as defined in the Act, 
clearly indicates that the legislature did not want 
to interfere with the rights and liabilities as bet¬ 
ween the mortgagor and the mortgagee. Those, 
obtaining possession of the property under a mort-J 
gagee cannot certainly have any better or larger 
right than the mortgagee himself to retain pos-j 
session of the mortgage property. The redemption • 
decree obtained with such persons also on the re- ; 
cord, is binding on them in the same manner as 
it is binding on the mortgagee. As against the. 
plaintiff decree-holder in this case, the 2nd defen-, 
dant-appellant’s possession of the property can be ( 
deemed to be only the possession of the 1st defen¬ 
dant mortgagee. 

(6) From the facts already stated, it is clear that 
the suit property in the possession of the 2nd de¬ 
fendant appellant does not satisfy the conditions 
required to bring it under the category of "hold¬ 
ing” as defined in section 2 of Act VIII of 19o0 and 
as such he cannot invoke the aid of section 4 ol 
the Act in resisting the execution of the present 
decree by the plaintiff for recovery of possession 
of the property. The lower courts were there ore 
right in overruling the 2nd defendant s objection 
to the execution proceedings and in permitting the 
plaintiff decree-holder to recover possession ol the 
property. 

(7) In the result this second appeal is dismissed 
with costs. 

B pcD Appeal dismissed. 


1950 That section lays down that proceedings for 
execution of a decree in a suit for the recovery 
ol possession of a holding shall, so far as they re¬ 
late to the deliver.- of possession of the holding, 
be stayed. This section will be attracted only if 
the property sought to be recovered in the present 
case conies within the expression • holding'' as de¬ 
fined in section 2 of the Act. This definition is as 
follows: 

" Holding' means any immovable property held 
under a single transaction by which a leasehold 
right in the property is created and possession 
of the properly is transferred by one person in 
favour of another '. 

Kanapattom has also been included within the 
expression ‘ holding” as per the Explanation to 
this section. It is clear from this definition that 
in order to constitute a holding three essential 
conditions must be satisfied and they are: (1) the 
landlord must have transferred possession of the 
property in favour of the tenant. ( 2 * such transfer 
must have created a leasehold right in favour of 
the tenant and (3) such leasehold right must have 
been created under a single transaction. It has 
therefore to be seen whether the 2nd defendant- 
appellant's possession of the suit property satisfies 
all these conditions as against the plaintiff-decree- 
holder. 

(3) As already stated, the lease arrangement re¬ 
lied on by the 2nd defendant in respect of the suit 
property was not created in his favour by the 
plaintiff. On the other hand, it was created by the 
1st defendant mortgagee. Hence, it cannot be said 
that possession of the property was transferred to 
the 2nd defendant by the plaintiff. To> get^ over 
this difficulty, it is argued on behalf of the appel¬ 
lant that he was holding that property on lease 
lrom the plaintiff s Illom long prior ° 
lion of the mortgage deed in favour the h1 
defendant and that his present possession is a 
mere continuation of such possession vhich must 
therefore be deemed to be under the orl SID* 1 
arrangement with the plaintiff s illom. This con¬ 
tention cannot hold good in the face of Exhibit 11 

w°asTnSuted e by e the present 1st defendant after 
obtaining a mortgage in respect of the suit pro¬ 
perty from the plaintiff and the suit was for tcr- 
SSnating the prior lease arrangement m favour of 
the tod defendant and for recovery of possession 
of the property from him. That suit was compro¬ 
mised between the parties and as per that com¬ 
promise the original lease was terminated and the 
1st defendant accepted a fresh 
in respect of the property from the 1st defendant 
mortgagee. Li the face of such a compromise as 
embodied in Exhibit 11. it is idle forthe 
to contend that the original lease obtained Horn 
the plaintiff’s Illom stiff subsists and that he must 
be deemed to be holding the property as a lessee 
under the plaintiff. 

right was created under 0 , intiff in favour of 
the mortgage granted by the piai gran t e d by 

the 1st defendant follow«l b> th J Qf the ap _ 

the 1st defendant mortgagee ^ the lease 

pellant. The P'amtiffhas notac P ^ ^ pre _ 

arrangement created b> his * arrangement, 
sent suit was not based on t.1hat leaw amng 

The suit was for redemption of he mortgage g 
led in favour of the 1st defendant ^e P'ainu 
I is not bound to recognise and respect tne 
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SANKARAN AND GANGADHARA MENON JJ. 

lant v. Kerala Service Bank Ltd., mangan 

cherry and others. Respondents. 

A S No. 260 of 1123. D/- 21-12-1951 

I iws_Travancore Debt Relief Act (II 

Oebt Laws ira 6 _ Debt Relief petition 

Swld 11 - Court ' directing debtor to dejuisit 
amount for meeting charges for notifying saj e _ 
Dismissal of petition on non-compliance 

V *"w&re a debt relief P' u «»“ d is . h fXte 

and the petitioner has surrendered ‘he whole 

liitii 

for meeting the charges I “ * { the 

Mf FA* itfsZl 2£ 

vance ™ i W» rights 

be penalised for the sa (Para 2) 

under S. 16 denied to him. t 
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R. Subramanian Nair, for Appellant; N. K. 
Narayana Pillai and P. Sivarama Iyer, for Res¬ 
pondents. 

SANKARAN, J.: The petitioner in a debt relief 
petition under section 16 of the Debt Relief Act 
of Travancore is the appellant. There was no dis¬ 
pute about the sustainability of his petition. Accord¬ 
ingly the Court on 13-12-1122 passed an order allow¬ 
ing his petition. The effect of that order was that 
all the assets of the debtor-petitioner became vest¬ 
ed in Court. The court had then to sell those 
assets and to realise the amount for 
distribution among the creditors after payment of 
the 1/4 to the debtor petitioner. The debtor appears 
to have filed a statement surrendering that 1/4 
also to the court to be utilised for distribution 
among the creditors. Thus the debtor has no 
asset left with him. His only interest was to get 
himself absolved from further liability for all the 
debts mentioned in his petition. The lower court 
directed him to deposit a certain amount for meet¬ 
ing the charges for notifying the sale of his assets. 
He could not comply with that order. The court 
accordingly dismissed the Debt Relief petition. The 
appeal is against that order. 


(2) In view of the facts stated, the lower court 
was wrong in dismissing the petition. It was not 
competent or proper for the court to have passed 
such an order after the petition had already been 
allowed resulting in a vesting of the petitioner’s 
assets in court. The petitioner who had surrender¬ 
ed the .whole of his assets could not be compelled 
to bring further amounts to court so as to facilitate 
the sale of the assets. Such sale is to the interests 
of the creditors. Any of them could be made to 
advance the necessary amount which may be paid 
off in the first instance on realising the assets and 
then the balance alone distributed. If no creditor 
is prepared to advance any such amount, the de¬ 
btor cannot be penalised for the same and his 
rights under section 16 denied to him. If nobody 
is prepared to advance the required amount the 
sale may be conducted in open court after the pub¬ 
lication in the court house and even if nothing is 
realised the debtor is entitled to the benefit of the 
order under section 16. 


(3) In the result, this appeal is allowed and i 
reversal of the order of the lower court the D. R. ] 
is restored to the file for further proceedings as 
consequence of the order dated 13-12-1122. allowir 
the petition, in accordance with law and in tl: 
ngnt oi the observations made above. We mafc 
no order as to costs. 


B/G.M.J. 


Appeal allowed. 
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KUNHI RAMAN C. J AND 
SUBRAMANIA IYER J. 

J tfy ' D Ap P el Ia n t v. Vareethu Lul 
kose and others, Respondents. 

Second Appeal No. 258 of 1951, D/- 16-11-195 

Travancore Limitation Act. S. 23 — Limit- 

Suit 2, C U 10 J Ss -, 18 and 22 and Art. 166 - 
fiHeAv L« S d ®» S ? 1 j on ®T ound of fraud inst 
Sion 6 Jndement-debtor within lim 

Addition ?. f J u< tement-debtor as ci 
plaintiff after limitation — Effect. 

The plaintiffs who were wife and 

rv,nr[ en i° f A p bro , u 3 ht a suit t0 se t aside a 
Court sale of certain properties in execu¬ 
tion of a decree against A on the ground of 
fraud practised by the defendant decree- 
holder. A on his return from abroad sought 
to be impleaded as one of the plaintiffs and 


the Court impleaded him accordingly and 
the plaint was amended by inclusion of 
one more relief relating to another item of 
property which had not been sold in Court 
auction. The suit was then converted into 
a proceeding under S. 40. Travancore Civil 
PC. (corresponding S. 47. Civil P.C.). The 
suit was admittedly within limitation under 
Art. 151. Travancore Limitation Act (cor¬ 
responding to Art. 166. Lim. Act) as it 
was brought within thirty days from the 
date when the fraud became known to the 
original plaintiffs but it was barred by 
time when A was impleaded in the suit 
as plaintiff. 

Held that by virtue of S. 23. Travancore 
Limitation Act (corresponding to S. 22 of 
Hie Indian Act) the suit must be deemed 
to have been instituted by A when the 
plaint was presented in Court by the ori¬ 
ginal plaintiffs with the result that when 
the suit was converted into a proceeding 
under S. 40. Travancore Civil P.C. the pro¬ 
ceeding must also be deemed to have been 
started on the date on which the plaint was 
presented. Notwithstanding the fact that a 
new relief was claimed in respect of an¬ 
other item the cause of action for the suit 
remained the same and therefore S. 23. 
Travancore Limitation Act. was applicable 
to the case. Consequently, the suit was not 
barred by limitation even as regards A. 

(Paras 4, 5) 

Anno: Lim. Act S. 22 N. 26 Art. 166 N. 18. 

P. I. Simon and A. S. Narayanan Assan. for 
Appellant: M. P. Ramakrishna Pillai. for Res¬ 
pondent No. 1 . 


SUBRAMANIA IYER J.: The 2nd defen¬ 
dant is the appellant in this second appeal. 
The suit out of which this second appeal 
arises was brought by plaintiffs 1 to 5 who 
are the wife and children of the 6 th plaintiff 
who was impleaded as an additional plain¬ 
tiff in the course of the suit. The suit was 
for setting aside the court sale of the proper- 
ties mentioned in the plaint in execution of 
the decree in O. S. 611/1111. The ground of 
the relief was that the 6 th plaintiff who was 
the judgment-debtor had been awav in Singa¬ 
pore from the end of the year 1113. that the 
2 nd defendant the assignee-decree-holder 
with full knowledge of the absence abroad ot 
the 6 th plaintiff suppressed the fact from th* 
court, started execution proceedings on the 
basis that the 6 th plaintiff was still resident 
within the jurisdiction of the court, got false 
returns of notices in connection with the exe¬ 
cution manoeuvring the whole matter secretly 
in collusion with the process-servers entrust¬ 
ed with the service of the notices and brought 
about the sale secretly keeping the proceed¬ 
ings out of the knowledge of persons in the 
locality as also of plaintiffs 1 to 5. The sale 
and confirmation was in the year 1115 and 
item No. 2 which was sold was delivered to 
the 2 nd defendant in the year 1118. Plain¬ 
tiffs 1 to 5 alleged that they became aware of 
the sale only in Vrischigam 1120 and filed a 
suit in Dhanu of that year because the 6 th 
plaintiff was still away in Singapore, which 
was by that time enemy territory and no cor¬ 
respondence with him was feasible for that 

™ aso J?- T° w ? r i ls tbe end of Mithunam 1121 
the 6th plaintiff returned from Singapore and 

SUfi 1 . 8®t himself impleaded as an addi¬ 
tional plaintiff in the suit. This prayer was 



3y8 Trayancore-Coohin Md. Rowther v. Tr. C. B. Corpn. (S. Iyer <£- Vithayaihil JJ.) A. I. 


allowed by the court overruling the objection 
raised by the 2nd defendant. Alter tna im¬ 
pleading of the 6th plaintill there was an 
amendment ot the plaint including one more 
relief relating to another item of property 
which had not been sold in court auction and 
which had already been sold by the 6th plam- 
till to the 4th defendant reserving a propor¬ 
tionate share of the liability under the decree 
to be paid to the decree-holder. It was alleg¬ 
ed that the vendee had paid that portion of 
the liability and got a release of the property. 

(2) The 2nd defendant who had already fil¬ 
ed a written statement filed an additional 
written statement after the 6th plaintiff was 
impleaded. In addition to the pleas already 
raised by him, a fresh plea to the effect that 
the suit is not maintainable under Section 40 
of the Travancore Code of Civil Procedure 
corresponding to Section 47 of the Indian Code 
based on the fact that the 6th plaintiff was 
a judgment-debtor in the decree and the ques¬ 
tions raised in the suit relate to the execu¬ 
tion thereof. This objection being fatal to the 
suit a prayer to convert the suit into a pro¬ 
ceeding under clause 2 of that Section was 
made on behalf of the plaintiffs which was 
allowed by the court subject to any objection 
as to limitation. 

(3) Both the courts below have concurrent¬ 
ly found in favour of the plaintiffs that the 
proceedings in execution of the decree were 
brought about by the 2nd defendant fraudu¬ 
lently. Mr. Simon, learned counsel for the 
appellant does not, as he could not, canvass 
the correctness of this finding. The only point 
urged by him in this second appeal is that 
the proceeding is barred bv limitation. His 
contention is that as the Gth plaintiff admits 
in the plaint that plaintiffs 1 to 5 knew about 
the fraud in Vrischigam 1120 and that he him¬ 
self became aware of the fraud on his return 
from Singapore on 20th Mithunam 1121, the 
bar of limitation would stand in the way of 
the relief claimed by him because he got him¬ 
self impleaded only on the 29th Karkitakom 
1121 that is, more than 30 days after know¬ 
ledge of the fraud because under Article 151 
of the Travancore Limitation Act. the period 
available to set aside the execution sale of 
the property is only 30 days. 

(4) Mr. Ramakrishna Pillai, learned coun¬ 
sel for the first respondent — Gth plaintiff re* 
plies by saying that under Section 23 of the 
Travancore Limitation Act. which, unlike the 
corresponding Section 22 of the Indian Limita¬ 
tion Act, provides that: 

“23 When, after the institution of a suit, a 
new plaintiff or defendant is substituted or 
added for any reason whatever, the suit, 
provided that the cause of action remains 
the same, shall, as regards him .: p be n £ t ^ 
to have been instituted when the plaint 
the suit was presented in Court, 
the suit has to be deemed to have been insti¬ 
tuted by the sixth plaintiff when the plain 

was presented in Court by P la, " tlfT . s h } J° he ’ 

that is on 9-5-1120 with the result 

such a suit is converted into a P r0 ^dmg 

Code" of'civH Soced^re, the proceeding must 
also be deemed to have been started on tne 
date on which the plaint was presented that 
is on Q-5-1120 which would be within 3U days 
trom n the date' when the fraud became known 


to even plaintiffs 1 to 5, not to speak of the 
tact that the Gtn plaintiff was then away, un¬ 
aware of the Iraud ot which he knew only 
on his return subssquent thereto that is, on 
20-11-1121. He therefore urges that theio 
could possibly be no bar of limitation for this 
proceeding. Mr. Simon’s rejoinder is that 
under Section 23 of the Travancore Limita¬ 
tion Act, the cause of action must be the same 
even after the emergence of the new party 
on record. He points out that after the Gth 
plaintiff came on record, he amended the 
plaint by including a new relief respecting an 
item of property sold to the 4th defendant. We 
consider that the cause of action so far as the 
second defendant is concerned, remains the 
same notwithstanding the fact that a new re¬ 
lief is asked for in respect of an item of pro¬ 
perty. We are of the view that Section 23 of. 
the ‘Travancore Limitation Act is clearly ap-| 
plicable to the case and the result is that the 
proceeding must be deemed to have been 
started by the 6th plaintiff on 9-5-1120 that 
is when the suit was filed in court by plain¬ 
tiffs 1 to 5. There can thus be no scope for 
the application of any bar of limitation to the 
proceeding because it was started even before 
it need have been started. 

(5) It having been conclusively found.that 
the court sale impeached was brought about 
by the fraud of the appellant, the Gth plain¬ 
tiff had admittedly 30 days’ time from the date 
of the knowledge of the fraud to start pro¬ 
ceedings to set the sale aside. The Gth plain¬ 
tiff’s case is that he became aware of the 
fraud only on his arrival in this country back 
from Singapore on 20th Mithunam 1121. He 
could wait for 30 days from that date to start 
proceedings but fortunately the proceedings 
started by his wife and children enured to his 
benefit, he having been allowed to be implead¬ 
ed therein as an additional party which im¬ 
pleading would have retrospective effect under 
Section 23 of the Travancore Limitation Act. 

(6) There is thus no merit in this second 
appeal which should be dismissed with costs^ 
The 1st respondent has filed a memorandum 
of cross objections questioning the order pass- 
pH hv the lower appellate court reserving that 
question to anothersuit to bring which liberty 
?s given to the Gth plaintiff. The lower appel¬ 
late court has given good grounds for the re¬ 
servation that it has made with which we 
see no reason to interfere. The memorandum 
of objections is therefore dismissed, but there 
will be no order as to costs. 

B/K s Appeal dismissed. 
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Pareed Rowther Syed Muhamed Rowther. 
Appellant v. Travancore Central Banking Cor¬ 
poration Ltd. and another, Respondents. 

A.S. No. 460 of 1123, D/- 22-10-1951. 

Dcht Laws — Travancore Debt Relief 
Act (2%) of 1116). S. 6 - Banking Company 
in liauidation on date Act came into force 
Applicability of section. 

Where the proceedin^ in lteU'dahon 

mi 
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banking company within the meaning of 
the Act carrying on banking business on 
the date the Act came into force and there¬ 
fore the provisions of S. 6. are • attracted. 

(Para 4) 

(b) Debt Laws — Travancore Debt Relief 
Act (2 (ID of 1116) S. 15 — Application under 
Section — Court errs in not fixing tine for pay¬ 
ment of amount fixed by it. (Para 5) 

T. K. Joseph, for Appellant; N. K. Narayana 
Pillai, for Respondent No. 1. 

SUBRAMANIA IYER J.: The 1st defend¬ 
ant in O. S. 95 of 1116 on the file of the 
Changanacherry Munsiff’s Court is the appel¬ 
lant. The Court below passed a decree against 
him on foot of a deed of hypothecation. Ext. 
A, executed by him in favour of the 2nd de 
fendant which was a banking company. The 
2 nd defendant hypothecated this right along 
with certain other items of property to the 
plaintiff who filed O. S. 25/1113 for enforce¬ 
ment of that hypothecation and has filed this 
suit, to enforce Ext. A by sale of the proper¬ 
ties of the 1st defendant. 

The contentions urged by the appellant ir 
the Court below were, (1) discharge of inter¬ 
est by agreement to adjust it out of rent pay¬ 
able by the bank and (2) that under the pro¬ 
visions of the Travancore Debt Relief Act. the 
debt had been satisfied fully by two deposits 
made by him in the Court'below, first a de¬ 
posit of Rs. 122-4-Ch. on 18-10-1116 and 
another deposit of Rs. 1444-20 Chs. on 30-1- 
1118. These deposits would, according to the 
appellant, discharge the debt in full if his 
liability was not in favour of the banking 
company, in which event he is liable to pay 
only 70 per cent, of the debt in two years. 
The third contention raised by him was that 
under section 15 (v) of the Travancore Debt 
Relief Act. the court should have fixed the 
amount due as also a time for payment there¬ 
of. 


(2) The court below found against the ap¬ 
pellant upon all the points and he has urged 
before us every one of those contentions over 
again. As regards the first, viz., the question 
of discharge, the matter arises in this fashion: 
The second defendant was a lessee of certain 
premises belonging to the 1st defendant 
wherein the second defendant’s banking busi¬ 
ness was being conducted. The rent agreed to 
be paid for the premises was Rs. 12 per month 
and the interest payable upon the loan evi¬ 
denced by Ext. A which is the hypothecation 
deed sued on. was also Rs. 12 per month, the 
principal amount being Rs. 1201 and the inter¬ 
est provided for in the bond being 12 per cent. 

^ « rS .^u e l enda "^ set up an agreement 
to the effect that no interest is payable upon 

the hjTwtheeation bond but that interest that 

accrued due per month would be set off 

against the rent payable by the 2nd 

defendant to the 1st. It appears that 

fa « C t! intarest every'month upon 
the deed of h^othecation was being adWed 

by the 2nd defendant-bank for some time bv 

credl j and deblt entries. The appel¬ 
lant attempted to Drove the alleged oral agree¬ 
ment by the evidence of himself and two 
other witnesses who were examined as Dws 

? 3 - T he rourt below did not find its way 

to believing these witnesses. 

(3) When the appeal was first argued be¬ 
fore us. Mr. T. K. Joseph, learned counsel for 


the appellant made a prayer that the accounts, 
of the 2nd defendant-bank which were alleg¬ 
ed to be in the possession of the Orficia! Re¬ 
ceiver in connection with the proceedings fur 
liquidation of the 2nd defendant-bank may be 
called for and that the request made in that 
behalf in the court below was wrongly turn¬ 
ed down. We were inclined to allow the re¬ 
quest and the Official Receiver was summon¬ 
ed to produce the accounts. The official Re¬ 
ceiver has filed a statement to the effect that 
the accounts called for have never come to his 
possession. 

Under the circumstances, fve are inclined to 
accept the view taken by the court below that 
the alleged agreement for setting off the in¬ 
terest per month under Ext. A against the 
rent of the premises has not been made out. 
In the absence of such an agreement, the cre¬ 
ditor is certainly entitled to interest upon the 
bond as provided for, notwithstanding the fact 
that the creditor in his turn was liable to the 
debtor to pay rent for the premises. 

(4) The second point urged on behalf of the 
appellant was that the 2nd defendant was not 
a bank carrying on the business of banking 
on the date on which the Travancore Debt 
Relief Act came into force, that is on 1-2- 
1116 and that therefore the provisions of that. 
Act relating to creditor banks will not apply 
to this case. The Court below decided this 
point against the appellant on the ground that 
the deed of hypothecation executed by the 
2nd defendant to the plaintiff operated in law 
as a transfer of the right. Admittedly the 
plaintiff was a bank actually carrying on bank¬ 
ing business on the date the Debt Relief Act 
came into force. Learned counsel for the ap¬ 
pellant contends that assuming that the deed 
of hypothecation will operate as a transfer of 
the rights, the question is not as to whether 
at the time the Act came into force that debt 
was due to a banking company, but whether 
it arose out of a transaction with a banking 
company. The transaction having arisen 
when the 2nd defendant was admittedly a 
banking company, it is contended that ' the 
provisions of the Travancore Debt Relief Act, 
Section 6, are attracted. 

We do not propose to consider in this case 
the correctness of the view taken by the lower 
court that Ext. A stood transferred to the 
plaintiff before Act 2 (II) 0 f 1116 and that 
would be sufficient to disentitle the appellant 
to the benefits of Section 6 of the Act. be¬ 
cause in our judgment, the 2nd defendant was 
a banking company within the meaning of the 
Act carrying on banking business on the date 
it came into force notwithstanding the fact 
that there had been an order for winding up 
the Company through Court. It is not contend¬ 
ed that, the proceedings in liquidation had pro¬ 
gressed beyond an order for winding up on 
the date that the Act came into force. The 
final orders in these proceedings had not been 
passed and therefore the 2nd defendant con¬ 
tinued to be a banking company within the 
meaning of the Act. In this view the provi¬ 
sions of Section 6 of the Travancore Debt Re¬ 
lief Act are attracted and the appellant is lia¬ 
ble to pay 80 per cent, of the debt due with¬ 
in 2 years. 

third point raised by Mr. JoseDh is 
t 5 at ., the Court below erred in not having fix¬ 
ed the time for payment of the amount under 
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Section 15 of the Debt Relief Act. We are in¬ 
clined to accept this contention. The Court be¬ 
low considers that the application made by the 
appellant was one under Section 15, neverthe¬ 
less it did not fix a time for payment of the 
amount fixed by the Court. In this, the lower 
Court was in error. The two deposits made by 
the appellant on 13-10-1116 and 30-1-1118, al¬ 
ready referred to. would be treated as amounts 
paid by him under the provisions of the Debt 
Relief Act. The balance due by the appellant 
as agreed to by learned counsel appearing for 
both sides, is Rs. 18-8-0 which we direct shall 
be sent by the appellant by money order or 
shall be paid into court to the credit of the 
plaintiff within one month from the date of 
receipt of the records by the court below. 

(6) In the result the appeal is allowed in 
the manner and to the extent above indicat¬ 
ed. In the peculiar circumstances of this 
case, we leave the parties to pay themselves 
their respective costs here and in the court 
below. 

B/V.R.B. Appeal partly allowed. 
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Kochu Menon. Appellant v. Achutan Nair 
and others, Respondents. 

Second Appeal No. 156 of 1124(c), 
D/- 5-10-1951. 

(a) Easements Act (1882), S. 13 — Artificial 
water course running through lands of several 
owners — Presumption. 


Where an artificial water-course passes 
through the lands of several owners, a 
strong presumption naturally arises that 
the water-course was originally constructed 
under an express or implied agreement bet¬ 
ween all the owners concerned whereby all 
the owners consented to exercise similar 
rights over the water of the water-course. 

In such cases, unless facts that might 
destroy such presumption are forthcoming 
one of the owners cannot claim exclusive 
right for the entire water flowing through 
the channel, nor could the water be divert¬ 
ed or lessened in quantity by the owner 
of the land at its source or by owners of 
lands through which it passes to the injury 
of the lower owners down the stream- 
(I860) 1 Ch A 396. (1909) 1 Ch 427 . 4 CaJ 
033 (PC) Relied on. (Kara *) 

Anno: Easements Act S. 13 N. 5. 

(b) Easements Act (1882). s, I JJ it r' 0 7bSd 
course flowing through land — Unity rfttjg 
broken up by transfer of P^^wlter eS 
purchasing one P° rll °“ U need of transfer 

£ 

ZSt£2i *S .:' Easements' Act « 

r iA* ownecs*£-£ 

££££*£“ P=r l s h o e „s lan f iS |.s 
emerge in favour of the part-owners to en- 
iov the same conveniences, in respect of the 
12* inTe form of quasi. 
can be claimed permanently and ibdefeasi 
bly by the grantor and the grantee aiiKe 


unless expressly excluded in the docu¬ 
ments of transfer. It is such rights that 
are dealt with under Sec. 13 of the Cochin 
Easements Act. 

No doubt acquisition of quasi easement 
is to be determined with reference to the 
obvious permanence of the prior arrange¬ 
ment and also with regard to the utility or 
otherwise of such conveniences of the pur¬ 
pose of the enjoyment of the severed tene¬ 
ments as reasonably as they were enjoyed 
before. 


The water channel in question was one 
which was put up permanently. The water 
from the channel was absolutely necessary 
for the enjoyment of the plaintiffs proper¬ 
ties as they were enjoyed before the entire 
property was split up into different tene¬ 
ments. Even at the time when the plaintiff 
obtained the properties by the purchase he 
enjoyed the convenience of the water of 
the chal for irrigation purposes: 

Held that the plaintiff acquired a quasi 
easement to the use of the water, the right 
claimed by him to the flow of water from 
the chal being apparent, and continuous 
and necessary for enjoying his lands. 

(Paras 4, 5) 

Anno: Easements Act S. 13 N. 3. 5. 


K. Rama Iyer, for Appellant; V. Narayana 
:enon, for 1st Respondent. . , . _ 

EFERENCES : Courtwar/Chronological/ Paras 

79) 4 Cal 633: (6 Ind App 33 PC) 4 

1866) 1 Ch A 396: (35 L.J. Ch 467) 

1909) 1 Ch 427: (78 L.J. Ch. 144) 4 

GANGADHARA MENON J.: This is n 
?cond appeal by the plaintiff from the judg- 
lent and decree of the learned District Judge 
f Trichur in A. S. No. 293 0*1 *22 confirming the 
ecree of the learned District Munsiff of 
/adakancherry in O. S. 503 of 1118. 

(2) S. Nos. 410. 464/1. 464/2 464/3 459 and 
83 in Enkanad Village are P^dy fields lying 
ontiguous. All the above lands except S. No 
59 belonged to Vadavarkot Valia Mana. The 
iroperties^bearing S.Nos. 4101 and 484/1 ware 
nrchased by the plaintiff in 1117. b. wo. 
nd 3 were purchased by the 1st defendant 
nd S No 483 devolved on the family of def¬ 
endants 3 and 5. S. No 459 bftes he 2nd 

lefendant. According to the t!^” ia 

permanent water-chal having its origin ^ 

; No. 483 and running westwards along • 
7os 459. 464/1 and 410 and emptying itself 

fi ‘Ss^ASSeTm' time 

s absolutely necessary for agucultura p 
ions there. . 

The plaintiff alleges that he has a right of 
•asement for an uninterrupted 
hroughi the chal into his fields 1 46 4/l. 

lis lands comprised in S. Nos.Jim destr0V ed 

rhe 1st defendant had wrongfully destro.^^ 

hu°^n°errupted fit ’ easement' rigM and 

SSt » & tsA 

iff has therefore sued for a declarat.O ving 

ie is entitled to the us ® of in t 1 h u e n S restrain- 
hrough the chal. for^ an up the c hal 

ng the defendant fi com \o & t P {o restore 

g a,s0 
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claims damages alleged to have been sustain¬ 
ed by him on account of the action of the 
1st defendant. The 1st defendant denied the 
existence of the chal and the rights claimed 
by the plaintiff. The second defendant while 
admitting the existence of the chal in his pro¬ 
perty S. No. 459 contended that it was con¬ 
structed for bringing water for agricultural 
purposes to. his lands, lie has however no ob¬ 
jection in the plaintiff and others taking water 
through that chal for agricultural operations 
in his fields. The learned Munsiff on the find¬ 
ing that no easement right is established dis¬ 
missed the suit and in appeal, the learned Dis- 
trict Judge confirmed the decree of the trial 
court. 

(3) That a water-ehal as stated by the plain¬ 
tiff has been in existence in the properties for 
a very long time past has been amply esta¬ 
blished by the evidence in the case. Ext. A 
is a plan prepared by the Commissioner and 
Ext. D is his report. (After considering the 
evidence of witnesses and the Commissioner’s 
report the judgment continued). In the light 
of this very clear evidence we have no hesi¬ 
tation in holding that the water-ehal was in 
existence as stated by the plaintiff that the 
water flowing through this chal was being used 
for imgatmn of the plaintiff’s property and 
that the 1st defendant destroyed the conti¬ 
nuity of this water-course by destroying por- 
tions of the chal that runs through his pro¬ 
perty S. No. 464/3. The courts below do not 
nnd against the existence of a water-ehal as 
contended for by the plaintiff. They take the 
view that the plaintiff has not acquired any 
right of easement over the water that flows 
through the channel. Therefore the question 
whether the plaintiff has acquired any ease¬ 
ment right of the water that flows through the 
chal has next to be considered. 

i S i |:a J* dea * w ‘* b the contentions of 

X®, ? d . defenda , nt - According to him, the 
£ ha J* s U P ° nI y for irrigating his own land 
459 - From . what we have said above 
mwii ng co ^tmuity of the chal from the 

HtrfL ££ on c of Na 483 up to the Plam- 

SLiLEr? erty S ' 410 > u is clear that the 
channel is an artificial water-course intended 

wrtS ga but n n °il 0nI ,T A !' 6 2nd defendant’s pro- 
483 de 464/3 n 464/2 ,5 hat <*5^^ S. Nos. 

vS.™ oi pS &Ts Z 

terest° The P red ecessors-in-in- 

e P r °P ert 'es belonged to Vadavarkot 
Valia Mana lay on either side of the 2nd de¬ 
fendant’s property S. No 4*50 it 1 
the time when the properties' were owned by 
the two owners as stated above, that the chal 
in question was put up some 30 or 35 years 
ago for irrigating all the above survey nun 
bers including S. Nos. 459. 464/1 to 3 and' 

course was originally constructed under an 

all Pre t S h. ° r lmpUed a S r eement between 
all the owners concerned whereby nil 

W°Z e w C t° nSen /l t0 exerclse similar rights 
over the water of the water-course. In surh 

cases unless facts that might destroy 

presumption are.forthcoming one of the owners 

1962 Tr&-0o./61 & 62 


cannot claim exclusive right for the entire 
water flowing through the channel, nor coulc 
the water be diverted or lessened in quantity 
by the owner of the land at its source or bj 
owners of lands through which it passes to 
the injury of the lower owners down the 
stream. (Vide IRiMEY v. STOCKER’, (1806) 
1 Ch A 396; 'WHITMORES (EDEN BRIDGE) 
LIMITED v. STANFORD', (1909) 1 Ch. 427 
and 'RAMESHUR PERSHAD NARA1N SINGH 
v KOONJ BEHARI PATTUK’, 4 Cal 633 (PC). 
Therefore, in this case, the claim of the 2nd 
defendant that he is exclusively entitled to 
the water flowing through the channel cannot 
stand. As stated already, S. Nos. 483, 464/1 
to 3 ana 410 belonged to one owner and water 
chal in question was put up as an artificial 
irrigation channel for the purpose of irrigat¬ 
ing all the lands comprised in all the above 
survey numbers. Thus all the above survey 
numbers enjoyed apparent and continuous con¬ 
veniences which have their origin in the prior 
arrangement made by the owner. 

Where the unity of ownership of such lands 
is split up and the portions of the lands are 
transferred to different persons as in the pre¬ 
sent case, rights emerge in favour of the part- 
owners to enjoy the same conveniences, in res- 
peel of the lands in the form of quasi ease- 
ments which can be claimed permanently and 
indefeasibly by the granter and the grantee 
alike unless expressly excluded in the docu- 
ments of transfer. It is such rights that are 
dealt with under Sec. 13 of the Cochin Ease¬ 
ments Act (Act XXII of 1112). The defendant 
have no case that the right to the water that 
flows through the chal in question has been 
expressly excluded in the document of trans¬ 
fer in favour of the plaintiff. It is abundantly 
dear from the facts and circumstances of this 
case that the plaintiff has obtained a quasi- 
easement right under Section 13 (b) of Act 
XXH of 1112 over the water that flows 
through the channel for the purpose of irri- 
eat J n S his fields comprised in S. Nos. 464/1 
and 410. It is contended that the prior ar¬ 
rangement in respect of the land was not of 
a permanent character. 

. d0 , ubt . acquisition of quasi-easemsnt is 
to be determined with reference to the obvious 
permanence of the prior arrangement and also 
with regard to the utility or otherwise of such 
conveniences of the purpose of the enjoyment 
of the severed tenements as reasonably as 
they were enjoyed before. From the Commis- 

nlMntiff- r6P u rt and fr ° m the evlden ce of the 
fh 9 * nt *!L S w, J ness i s we are inclined to think 
55?,L th ® wate F channel in question was one 
i vas PH*. U P permanently and that the 
™ r , fro ™ the , channel is absolutely neces- 
for *he enjoyment of the plaintiff’s pro¬ 
perties as they were enjoyed before the entire 
property was split up into different tenements 
It is also clear from the evidence in the case 
that even at the time when the plaintiff ob¬ 
tained the properties under Ext. B they en¬ 
joyed the convenience of the water of the chal 
for irrigation purposes. 

J^i te . r K. a careful conside *ation of the evi- 
dence in this case we are convinced that the 

right claimed by the plaintiff in this suit to 
the flow of water from the chal is annarent 
and continuous, and necessarv fnr 
plaintiff’s lands and that ttuPplatotiff h^Lef 
quired a quasi easement right over the flow 
of water through the chal. *The to? d&SS 



402 TraYancore-Cochin Lekshmi v. Narayana (Menon d Vithayatliil JJ .) 

was therefore bound not to obstruct the flow 
of water through the chal that passed through 
his lands to the fields of the plaintiff. The 
conduct of the 1 st defendant in destroying 
the continuity of the channel was therefore 
unjustified. 

( 6 ) It follows therefore that the plaintiff is 
entitled to the reliefs claimed in the prayers 
A to D of the plaint. There is no reliable evi¬ 
dence in this case for the damages alleged to 
have been sustained by the plaintiff. We do 
not therefore see our way to award any da¬ 
mages to the plaintiff as prayed for in prayer 
E of the plaint. In the result in reversal of 
the decrees of the lower courts, we allow this 
appeal and decree the suit as indicated above. 

The plaintiff will get his costs throughout from 
the 1 st defendant. 

B/R. G. D. Appeal allowed. 


A. I. R. 
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GANGADHARA MENON, AND 
VITHAYATHIL, JJ. 

Lekshmi Pillai. Kaliyani Pillai and others. 
Appellants v Narayana Pillai, Velayudhan Pillai 
and others, Respondents. 

A. S. No. 28(3 of 1123 (T), D/- 7-9-1951. 

Travancorc Nayar Act (II (2) of 1100), 
g 37 _ Right of senior anandiravan of collate¬ 
ral thavazhi to demand outright partition of 
tarwad — Right ceases on his death and goes 
to next senior anandiravan — llis widow and 
children do not succeed to the right — Suit for 
partition by senior anandiravan — Death of 
plaintiff — His wife and children cannot con¬ 
tinue suit. (Civil P.C. (1908) 0.22, R. 3). 

The right conferred by S. 37 on the 
senior anandiravan of a collateral thavaz.n 
to claim an outright partition of property 
over which the tarwad has power of dis¬ 
posal on behalf of that thavazhi is a right 
conferred on him by virtue of his status as 
the senior anandiravan of that thavazhi. 
That right ceases with his death and is not 
one which will devolve on his wife and 
children The statute confers on the senior 
anandiravan the right to represent the en¬ 
tire thavazhi and claim partition on bcha f 
of the thavazhi. Where the senior anandi¬ 
ravan has instituted a suit tor Partition 
there is a severance of joint status, so lar 
as the thavazhi represented by him is; con¬ 
cerned from the common tarwad. But the 
members of his thavazhi do not become 
divided inter se. The thavazhi that is divid¬ 
ed in interest from the common tarwad 
3 , constitute itself as a separate tarwad 

f .<» “VfhVeuir ^"Mvo'veVSnV; 

next senior anandiravan in the thavazh ^ ° 

Ifti 

nl iintifr The latter have no manner 
SSt to represent the thavazhi and Proceed 

W The SU wife and children cannot also claim 
to continue the suit on the ground that 


plaintiffs suit was filed as an agent of the 
members of the thavazhi when he was not 
so authorised by all the members and when 
the suit was not based on any such autho¬ 
rity. 

Where the suit is continued by the wife, 
the suit should not be dismissed but an 
opportunity should be given to the next 
senior anandiravan. (Para 3) 

Anno: Civil P.C. O. 22, R. 3, N. 6 , 9. 

N. Yaradaraja Iyengar, for Appellants; N. K. 
Narayana Pillai, for 5th Respondent. 

MENON J.: Additional plaintiffs 2 to 4 
are the appellants. The suit was lor partition. 

In the tarwad there are 3 main thavazhies tra¬ 
ceable to three direct female ascendants Nan- 
geli, Meechi and Madhavi. The deceased 1st 
piaintill belonged to Nangeli’s thavazhi, de¬ 
fendants 1 to 4 belong to Meechi’s thavazhi 
and defendants 5 to 11 to Madavi’s thavazhi. 
Nangeli’s thavazhi consists of two sub-thava- 
zhies, those of Lekshmi and Narayani. The 
1st plaintiff belonged to the line of Narayani 
and was also the senior in age in the thava¬ 
zhi of Nangeli. The members of Nangelis 
thavazhi executed a partition of their proper¬ 
ties under which they surrendered their share 
over the common tarwad properties in favour 
of Narayani’s thavazhi. Subsequently, the 
members of Narayani’s thavazhi divided their 
properties under Ext. B. It is alleged that 
under Ext. B the other members of Naraya¬ 
ni’s thavazhi surrendered their rights over the 
common tarwad properties in favour of the 
1 st plaintiff. 

The 1st plaintiff as senior in age in Nange¬ 
li’s thavazhi instituted the suit on behalf ot 
that thavazhi for partition of the common 
tarwad properties scheduled in the plaint, lie 
claimed 48/59 share of the properties on be¬ 
half of the thavazhi. Of the members^ of the 
tarwad only the 1 st plaintiff and defendants 
1 to 11 were in the party array in the suit as 
it was originally framed. An ex-parte decree 

“is hi 

ms •S’S-r i? 

ex-parte decree was set aside andthe.su ^ 

« as? S szsrsx 

s 'hsar- ■»— 

High Court upheld the contenhon based^jn 

ing only one by the senior i" « n ^ behalf 
AftSV C t£ "nit «“ maintainable 
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under Section 37 of Nayar Act and that the 
defect if any was only in the non-impleading 
of the members of Nangeli's thavazhi which 
could be cured. They therefore directed the 
impleadment of the above members also as 
parlies to the suit. The fact of the death of 
1st plaintiff does not appear to have been 
specifically brought to the notice of their 
Lordships and the question whether plaintiffs 
2 to 4 can continue the suit for partition filed 
on behalf of Nangeli’s thavazhi was not con¬ 
sidered in C. R. P. In pursuance of the order 
on the C. R. P., all the members of Nangeli’s 
thavazhi were impleaded as defendants 18 to 
34 and 42 to 72. The suit was tried with the 
wife and children as additional plaintiffs. The 
learned Munsiff dismissed the suit on the 
ground that plaintiffs 2 to 4 who are strangers 
to Nangeli’s thavazhi are not competent to 
continue the suit filed by the 1 st plaintiff and 
obtain a partition from the common tarwad 
on behalf of the thavazhi. The learned Mun¬ 
siff has also recorded findings on the other- 
issues raised in the case which mainly relate 
to the properties liable for division. The plaint¬ 
iffs 2 to 4 have filed this appeal against the de¬ 
cree objecting to all the findings against them. 

(2) It is apparent from the plaint in this 
case that the deceased 1st plaintiff has claim¬ 
ed on behalf of Nangeli’s thavazhi the share 
of that thavazhi in the common tarwad pro- 
perties. The allegations in the plaint and the 
prayers therein-make it abundantly clear. 
That this is the frame of the suit is not seri¬ 
ously disputed by the learned advocate for th“ 
additional plaintiffs. 

Section 37 of the Nayar Act enacts: 

“After the death of the lineal ascendant re¬ 
ferred to in Section 34 or with her consent, 
0) “the senior anandiravan of anv col¬ 
lier 31 lhavazh - e or the majority of the other 
adult members of such thavazhee on behalf 
of such thavazhee,” or 

(ii) “each of the male children or female 
children without issue who are not included 
in the thavazhee referred to in Sub-clause (i) 
may claim an outright partition of property 

posal ^ hlch lhe tarv yad has the power of dis- 

v a ? e o/‘ gh L^ fer ^. 0n senior an aodira- 

Ideht nartm^L r 31 thaVa ? to C,aim an out- 
right partition of property over which *he 

thavazhMs flw° f di , sposal °n behalf of that 
', a . v ? zh ‘ “ a r, eht conferred on him by virtue 

Sf h ,s status as the senior anandiravan of that 

and V k h n i That . r - lght ceased with his death 
1S " ot one which will devolve on his wife 
and children. The statute confers on the senior 

anand, ' avar ‘ th f .right to represent the entire 
thavazhi and claim partition on behalf of the 
,thavazhi. No doubt as stated bv the appellants 
with the institution of the present suit for par 

s-•s-a‘3 & 

|n. a e V ;| 

if/pif 1 fr0m the comm °n tarwad will constitute 
itself as a separate tarwad until iwl • 1 

partiu™ between lh« 

death pf the 1st p,a intllI 


anandiravan in Nangeli's thavazhi on behalf 
of the thavazhi or in case he dees not come 
forward to prosecute the suit the other mem¬ 
bers of the thavazhi on behalf of the thavazhi 
can continue the suit and not the wife and 
children of the deceased 1st plaintiff. The 
latter have no manner of right to represent 
Nangeli's thavazhi and proceed with suit. 

(3) It is however contended that 1st plaintiff 
has expended money for the orosecution of 
the suit for which he has a c-la'im on the es¬ 
tate, that the position is one of an agency 
coupled with an interest and therefore the wife 
and children as the heirs at law of the 1st 
plaintiff can continue the action and work out 
the right and obtain a final decree for partition. 
In support of this position reliance is placed 
on Ext. B partition in which the members of 
Narayani's thavazhi had stated to have autho¬ 
rised the 1st plaintiff to institute the suit The 
members of Lekshmi's Thavazhi who are also 
included in Nangeli’s thavazhi are not parties 
to it. The agency and the interest relied on 
are not therefor? created by all the members 
of Nangehs thavazhi. The suit is not based 
on any authority conferred on the 1st plaintiff 
b >’ ‘ he members of Nangeli’s thavazhi to in¬ 
stitute the same. Even assuming that an 
agency to institute the suit was created under 

Ja-.i hat was Sllfti dent to maintain 
the act on, the suit was not based on any such 
authority. Nor do we think that the right if 

u^.u 1 * 4 plainti,r had to claim from 
the thavazhi the expenses that he had incurred 

* n Prosecuting the suit is sufficient to confer 
?u. h 'f.j t wl {« and children the right to continue 
the suit foi partition on behalf 0 f Nangeli’s 

undivided ° f w u ,ch I s } p,aintifT was only an 
snsSki mem , ber ’ The lst Plaintiff’s suit was 
sust aina b | e only on the basis of the sta- 

' ll0 *r ri *! 1 , t hf had as the senior anandiravan 

h^r an f Se *k S 4 ^u Vazh i 10 claim partition on be- 
half of that thavazhi and we are clearlv of 

the view that such a right will not in any man¬ 
ner devolve on the additional plaintiffs in the 

CaS&. 

The fin - di ? g of , the ,earned Munsiff on this 
th£ h" ! S the^tore correct. We do not think 
that the learned Munsiff was right in dismiss¬ 
ing the suit for that reason. He should have 
given an opportunity to the next senior anan¬ 
diravan of Nangeli’s thavazhi or if l e does 
™") e forward the other members of that 

he su t' and ° f ‘i 18 ,havazh i to continue 

me suit and obtain a decree lor oartition md 

“ r 1 ri 4“« 11 thcvTho» to do a ,o! 

given h oppoi(um1 - v appears to have been 

ontUJtt conclusions of the learned Munsiff 

ed wfthi. t \!i SSUe f- ra,sed in the case - are form¬ 
ed without adverting to the several documents 

produced by the parties in the case. The learn- 

us thlt°thp e H 5“ b ° th admitted before 

us that the hndnigs are faulty inasmuch as all 

reievant documents produced have not even 
been adverted to and that those findings havS 
Id rH* a ^ lde and ‘ he ,. Iear ned Munsiff direct¬ 
or »ii iZ P - a per flndmgs after consideration 

sit n Li h ., evide ’\ ce Produced. Therefore we 

SS%S?i££X t^ earned Munsi " 

Court below for trial an h case to the 

Since the additional ploi„V?to 4 X°Z 


entitled to prosecute the suit on behalf of 
Xangeli's thavazhi, the learned Munsiff will post 
:he case to a specific date for the purpose of 
enabling the senior anandiravan in Nangeli’s 
thavazhi or if he fails to do so any other mem¬ 
ber or members of that thavazhi on behalf of 
'ihe thavazhi to seek to be transposed in the 
array of plaintiffs for the purpose of prosecut¬ 
ing the suit. If they fail to do so, the suit will 
be dealt with in due course of law for their 
.‘default. If however they seek to be transposed 
as additional plaintiffs as stated above they 
ovill be so transposed and the suit will be tried 
'ind decided in accordance with law. The ap¬ 
pellants will get a refund of the institution fee 
paid on the appeal memorandum. The parties 
^vDl suffer the other costs in this court. 

3? '"R.G.D. Case remanded. 
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the decree, by the sale of the 
properties. The vendee of the 
jected to such execution and 
execution had become barred 
and that the present execution 
a valid execution petition. These 
overruled by both the lower 
this second appeal. 

(2) The earlier execution petn. filed in the case 
in the year 1119 was dismissed on 26-5-1119. 
The present execution petition having been filed 
only on 29-9-1123 would prima facie appear io 
be out of time. In view of the acknowledg¬ 
ment made by the present appellant in M. P. 
No. 3508 of 1120 filed by him on 14-6-1120 of 
the liability under the present decree, it is con¬ 
tended by the decree-holder that there is no 
bar of limitation for the present execution peti¬ 
tion. It is conceded on behalf of the appel¬ 
lant that if such an acknowledgment is valid 
and is sufficient to give a fresh starting point 
of limitation, the present execution petition is 
within time. 

The period of three years calculated from 
14-8-1120, the date of the acknowledgment, 
was over on 14-8-1123. But that date happen¬ 
ed to fall during the mid-summer recess and 
hence the execution petition filed on 29-11- 
1123, the date on which the Court reopened 
after the summer recess, must be deemed to 
have been filed in time. Thus real question 
for decision is whether the"'acknowledgment 
contained in M. P. 3508 of 1120 is a valid ac¬ 
knowledgment sufficient to save the decree 
from the bar of limitation. 

(3) The statements contained in M. P. 3508 
of 1120 are clear and definite in so far as they 
relate to the right of the decree-holder to re¬ 
cover the amount due under the decree from 
the decree-schedule properties. The petition 
containing these statements is signed by the 
present appellant as the vendee of the proper¬ 
ties It is argued on behalf of the appellant 
that he is not a judgment-debtor under he 
Hprree in this case and that therefore the 
statements made by him in M. P. 3508 of 1120 
cannot amount to a valid acknowledgment of 
the liability under the decree. There is no 
force in this contention. The requirements of 
a valid acknowledgment are specified in sec- 
tion 20 of the Cochin Limitation Act and there 
,“ nothing in the section to indicate that only 
acknowledgments made by the original defen¬ 
dants in the case would give a fresh starting 
point of limitation. The expression “an ac- 

Uabili ' y .TmXin writing! 

sw. 

through whom.heJenvesM e « * „ 

enough to cover acknowledgments made oy re 

af t^tJeTvSt t* 

party claiming title to the property »" 

the’property tom the“ origmal defendant would 

stir f® 
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SANKARAN & GANGADHARA MENON, JJ. 

Kelan Sankara Menon, Appellant v. Cheriathu 
Theethoose, Respondent. 

Second Appeal No 150-of 1125, D/- 17-10-1951. 

(a) Limitation Act (1908), S. 19 — Acknow¬ 
ledgment by representative-in-intercst of de¬ 
fendant — (Cochin Limitation Act (12 (XII) 
of 1112), S. 20). 

Where the decree-holder’s right is 
against the decrqe-schedule property, any 
person getting a transfer of the title to 
the property from the original defendant 
would also be deemed to be a party to 
the decree within the meaning of S. 19 and 
an acknowledgment of the liability of the 
property as per the decree made by such 
transferee will be as good as an acknow¬ 
ledgment made by the transferor defendant 
himself. (Para 3) 

Anno: Lim. Act. S. 19 N. 33. 

(b) Limitation Act (1908), Art l8, (5) In 

accordance with law. 

- £ n M 0 / Mahalinga fyer. for Appellant; A. Nara- 
~^ANKARAN°I ^The vendee of the decree 

Xo him charged on the e of the decree 

>ies. Subseque nt decree-schedule pro- 

defendants sold the ®cree ^ ^ ^ 

per ties to the present vv g recita i to pay 
deed No. 1629 o strength of that 

of! the decree-debt. On tne ^ p Nq 350g 

v,a ,e deed, he J £ jM? the exec ution Court 
-dated 14-8-1120 ueiorv under the decree 

•praying that the a be perm itted 

vnay be settled an ^ ‘ ha n n £ ourt in satisfaction 
\o deposit that , ^ All the same he failed to 

MBSSSJ?! £ Sun. due under 
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defendant himself. Thus it is clear that the 
admissions made by the present appellant in 
M. P. 3508 of 1120 that the decree-schedule 
properties continue to be liable for the decree- 
debt and that he is prepared to clear off such 
liability under the decree (are enough?) so 
as to give a fresh starting point of limitation 
for the purpose of execution of the decree. The 
lower courts were therefore right in repel¬ 
ling the plea of limitation raised by the 
present appellant and in holding that the 
present execution petition is within time. 

(3a) The second objection raised by the ap¬ 
pellant is that the present execution petition 
is not one in accordance with law. The de¬ 
fect pointed out is that the names of the 
original defendants were not stated in the 
execution petition. But that defect was sub¬ 
sequently cured by the decree-holder by put¬ 
ting in a separate petition, M. P. No. 13 of 
1124, for making the original defendants also 
parlies to the present execution petition. 
Since the execution petition has thus been 
amended after curing the aforesaid defect, the 
objection that the execution petition is not a 
valid execution petition can also no longer 
hold good. 

(4) In the result this appeal fails and it is 
dismissed with costs. 

B/V.R.B. Appeal dismissed. 
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Periyar Valley Rubber Estates Ltd., Appel 
lant v. Ramanathan, Respondent. 

A. S. No. 755 of 1951, D/- 17-10-1951. 

Part B States (Laws) Act (1951), S.6- 

effect ~ GeneraI Claases Acl 

,] h f repeal of the Travancore Companies 
' ££ ,* by , ! he Central Act of 1951 has not 
resulted in an ouster of the jurisdiction of 
the District Court to continue the proceed¬ 
ings already commenced before that Court 
for windmg up the affairs of the Company. 
Not only is there nothing in the Act of 1951 
,°J" dlCa ^ e that - by the re P eal o* the Tra- 
.R C ° Inpani S Act U was intended to 
?*£. S®, P A r °* e l d, ?l S a I ready commenced 
tfnn EH,*, by the Proviso to Sec- 

f of Act 1951 all such proceedings 
have been expressly saved. (Paras 3, 4) 
Anno: General Clauses Act, S. 6 N 3 

K.^Rama^IyerRor Respondent.*' '° r 

ln S ?^ N . J *-.;* Th M first counter petitioner 
hL SS & Pf t,tion No. 11 of 1950 on the 

Slant rS nSr District Court is the ap- 
peuant The petitioner in Company Petition 

No. 11 is a creditor of the 1 st counter-petitioner 

Company and he filed the petition under the 

fnr OV an° nS , 0f , the travancore Companies Act 
for an order to wind up the Company A 

oM 123 r e < r 1 ? mpany P etiti on *1*0. 6 

2, l 1 ? 3 00 tbe fi e of the same court had been 
by an °ther creditor of the same Company 

Fl Urt k ° d a,r . eady appointed a LiquU 
da ‘° r t0 take charge of the affairs of the Com- 
pany and to carry out the winding up uro- 

irtt B kZ der . th H sup 7Y[ sion and direction 
Cou , rt * } n vlew ot the winding up pro¬ 
ceedings already commenced, it was unneces¬ 


sary to entertain the subsequent petition No. Il* 
of 1950 for the same relief. It would have 
been sufficient to permit the petitioner in Com¬ 
pany Petition No. 11 of 1950 also to participate 
in the proceedings in Company Petition No. f : 
of 1123. However, the lower court is seen tc, 
have entertained the subsequent petition alsc 
and to have passed an order appointing the* 
Liquidator in Company Petition No. 6 of 1123 
as the Liquidator for the purposes of the sub¬ 
sequent petition also. 


(2) While matters had reached this stage.* 
the Indian Companies Act was made applies.- 
ble to this State also by the passing o l tte. 
Part B States (Laws) Act, 1951. Act III of 195k 
(Central). By section 6 of that Act. the Tra¬ 
vancore Companies Act was repealed. Under 
clause 1 of section 3 of the Indian Companies 
Act, the Court having jurisdiction under the 
Act is the High Court within whose jurisdic¬ 
tion the registered office of the company ia 
situated. As per the proviso to this clause* 
the Central Government by issuing a notifica¬ 
tion in the Official Gazette could confer this 
jurisdiction on the District Court within whose 
jurisdiction the registered office of the Com¬ 
pany is situated. Relying on the main clause 
the Company filed an objection petition C. ML 
P. No. 3249 dated 11-8-1951 before the lower 
court contending that that court had ceased 
to have jurisdiction to proceed with the Com^ 
pany Petition No. 11 of 1950. This objection 
was overruled by the lower court and heoc** 
this appeal. 

(3) The only point for decision in this 
appeal is whether the repeal of the Travancore 
Companies Act by the Central Act, Act III of 
1951, has resulted in an ouster of the jurisdio- 
tion of the Lower Court to continue the pro¬ 
ceedings already commenced before that Court 
for winding up the affairs of the appellant 
Company. As already stated, the winding-u|fc 
proceedings were initiated when the Travan¬ 
core Companies Act was in force. Under that 
Act, the District Court within whose jurisdic¬ 
tion the registered office of the Company is 
situated, was the proper Court to entertain tho 
petition for winding up the affairs of the Com¬ 
pany. The winding-up proceedings thus pro¬ 
perly commenced before that Court cannot be 
affected by the subsequent repeal of that Act 
unless an intention to that effect is gatherabte 
from the repealing Act. 

In dealing with the effect of the repeal of an 
enactment it is provided in Section 6 of the 
General Clauses Act that unless a different 
intention appears from the repealing Act such 
repeal shall not affect the previous operation 
or the enactment repealed or anything 
duly done or suffered thereunder or el¬ 
ect any right, privilege, obligation or 
liability acquired, accrued or incurred un¬ 
der the enactment repealed, or affect any 
investigation, legal proceeding or remedy in res¬ 
pect of such right, privilege, obligation etc. Th* 
section also lays down that any such investi¬ 
gation, legal proceeding or remedy may be 
instituted, continued or enforced as if the rev- 
pealing Act had not been passed. 

(4) In the present instance, the repeal of the 
Travancore Companies Act has been effected 1 
by Section 6 of Act III of 1951 (Central) M 

♦°WKv*l here no , thl J , g this Act to indicai 
that by the repeal of the Travancore Companii 
Act it was intended to affect the proceed 
already commenced under that Act. but by 
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■ proviso to Section 6 of Act III of 1951 all such 
I proceedings have been expressly saved. In 
fact the saving clauses in the proviso are practi¬ 
cally a reproduction of the several clauses of 
Section 6 of the General Clauses Act. Clause 
(d) of Section 6 of Act III of 1951 is 
to the effect that the repeal of the Travan- 
core Companies Act shall not affect any inves¬ 
tigation or legal proceeding already commenced 
under the repealed Act and that such investi¬ 
gation or legal proceeding may be continued 
as if the repealing Act had not been passed. 
In view of such an express saving made by 
clause (d) of Section 6 of Act III of 1951. it 
is clear that there is no force in the appellant’s 
contention that with the passing of Act III of 
1951 the lower court ceased to have jurisdic¬ 
tion to continue the winding-up proceedings 
in this case. 

It may also be mentioned in this connection 
that the notification contemplated by the pro¬ 
viso to clause 1 of section 3 of the Indian Com¬ 
panies Act has now been issued so far as this 
State is concerned, whereby jurisdiction has 
been conferred on the District Courts to deal 
with Companies having their registered office 
within the jurisdiction of such Courts. Thus 
in any view of the matter, the objection raised 
on behalf of the appellant Company that the 
lower court is not competent to carry on the 
winding-up proceedings in this case, is un¬ 
sustainable. The lower court’s order rejecting 
the obiection to that effect calls for no inter¬ 
ference. 

(51 This appeal therefore fails and it is ac¬ 
cordingly dismissed with costs. 

B/D.H. Appeal dismissed 
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Karthiyayani Amma and others. Appellants 
v. Sreedhararu, Respondent. 

Second Appeal No. 328 of 1951. D/- 16-1-1952. 

(a) Limitation Act (1908), Arts. 182 and 181 
— Application for restitution — Art. 182 and 
not Art. 181 applies. 

An application for restitution is an appli¬ 
cation in execution and therefore. Art. 182 
and not Art. 181 applies to such an applica¬ 
tion: 30 Trav LJ 306 (FB). Foil.; AIR 1933 
Cal 422; AIR 1922 All 223; AIR 1924 Lah 
166 and AIR 1931 Lah 504, Not foil. 

(Para 2) 

Anno: Lim. Act. Art. 181 N. 7; Art. 182 N. 18. 

(b) Limitation Act (1908), Art. 182 J3) 
Application for review rejected — Starting 
point is date of decree and not date of rejection. 

The words ‘where there has been a re¬ 
view of judgment’ in Art. 182(3) make it/- 
clear that it is only when a review has 
been allowed by the Court that the clause 
applies. Hence, where an application for 
review of judgment is rejected the period 
of limitation for execution should be cal¬ 
culated from the date of decree sought to 
' be reviewed and not from the date of the 
rejection of the review application. 29 
Trav LJ 1047; AIR !941 1Pat S*1 3 and AIR 
1942 All 338, Foil.; AIR 193fiBo ™ , 16 « 2 ; 
Disting. A , __ < Paras 3 ’ 8) 

Anno: Lim. Act, Art. 182 N. 48. 

M. N. Parameswaran Pillai ^nd N. N. Nara- 
yana Pillai. for Appellants; P. Kochuknshna 
p illai, for Respondent. 


'--- 

(’27) AIR 1927 Cal 904: (54 Cal 1052) 

(’33) AIR 1933 Cal 422: (144 Ind Cas 150) 
(’24) AIR 1924 Lah 166: (76 Ind Cas 501) 
(’31) 32 Pun LR 395: (AIR 1931 Lah 504) 
(’87) 10 Mad 66 


REFERENCES: Courtwar/Chronological/ Paras 
(’32) AIR 1932 PC 165: (60 Cal 1) 4 

(’22) 44 All 407: (AIR 1922 All 223) 2 

(42) AIR 1942 All 338: (202 Ind Cas 726) 5, 6 

(17) 41 Bom 625: (AIR 1917 Bom 210) 2 

(’21) 45 Bom 1137: (AIR 1921 Bom 67) 2 

(’36) AIR 1936 Bom 162: (162 Ind Cas 223) 4, 6 

/'07\ AID 1007 n/)4. / ZA /-»„ l mrn\ -- 

2 
2 
2 
5 
5 
2 
2 
2 
2 
2 
2 
2 

5 
2 

6 

5, 6 
2 
7 
2 


(’16) 39 Mad 1196: (AIR 1916 Mad 883) 

(T7) 40 Mad 780: (AIR 1917 Mad 185) 

(’17) 33 Mad LJ 413: (AIR 1917 Mad 194 (2)) 
(’22) 17 Mad LW 623: (AIR 1923 Mad 270) 

(’26) 51 Mad LJ 161: (AIR 1926 Mad 813) 

(’24) 76 Ind Cas 255: (AIR 1923 Nag 101 (1)) 
(’26) 92 Ind Cas 23: (AIR 1926 Oudh 199) 

(’31) AIR 1931 Oudh 51: (6 Luck 448) 

(’18) 3 Pat LJ 119: (AIR 1917 Pat 157) 

(’34) 13 Pat 411: (AIR 1934 Pat 246 (2) FB) 

(’37) AIR 1937 Pat 337: (16 Pat 306) 

(’41) AIR 1941 Pat 213: (20 Pat 513) 

(’33) 11 Rang 275: (AIR 1933 Rang 180) 

(’39) 29 Trav LJ 1047 
(’40) 30 Trav LJ 306 (FB) 

JOSEPH VITHAYATHIL, J.: Defendants 8 
to 11 are the appellants in this Second Appeal. 
The appeal is from an Order rejecting an appli¬ 
cation for restitution. The suit was filed on 
behalf of the Thrikkunnapuram Devaswom 
for recovery of possession of property on the 
basis of a lease deed of 1077. A prior suit 
has been filed on behalf of the Devaswom in 
O. S. No. 132 of 1086 for recovery of possession 
of the plaint property on the basis of the same 
lease deed and a decree has been obtained by 
the Devaswom. But that decree was not exe¬ 
cuted and it became barred by limitation. In 
the present suit, the defendants contended that 
the suit was barred by res judicata by reason 
of the decree in O. S. No. 132 of 1086. The 
trial court repelled this contention and decreed 
the suit on 8-10-1104. The Devaswom obtain¬ 
ed delivery of possession of property as per 
this decree on 16-3-1105. The 5ih defendant 
appealed from the decree and the pistricLCourt 
allowed the Appeal and dismissed the suit on 

12-2- 110 7. . 

From this decision, the Devaswom filed a 
second appeal before the erstwh.le Travanco^ 
High Court. In the meanwhile. the mana f g £ 
ment of the Devaswom was assumed by the 
Travancore State and the State was impleaded 
as additional appellant in the case. The 2nd 
appeal was dismissed by that High Court on 
6-11-1114. On 9-3-1115. the State filed a peti¬ 
tion for reviewing the judgment of the Hig 
Court. That petition was dismissed by the 
Hich Court on 30-2-1122. On 8-7-1124 the 
appellants and their deceased mother applied 
for redelivery of the property. The trial court 
allowed the application and ordered redelivery. 
The appeal filed from that order was allowed 
bv the District Court. That court held that the 
application for restitution was barred1 by imi¬ 
tation. This Second Appeal is from that orde . 

(2) The only question for consideration in 
this Second Appeal is whether the .apphea ion 
for restitution is barred by limitation. It 

n0l H di r«'i/iveled 

SStf' n —held by a F„ U 



1962 Karthivataki t. Sreephararc (Sankarnn £ Vitimijathil /J.) Trayancore.Cochin 407 


Bench of the Travancore High Court in ‘MA- 
THAN CHACKO v. UZHATH1RARU', 30 Trav 
L J 306. It is true that there is difference of 
opinion among the various High Courts in India 
on this question. The Calcutta, Allahabad and 
Lahore High Courts have held that it is Arti¬ 
cle 181 of the Limitation Act that applies to 
applications for restitution (Vide ASHUTOSH 
v. SMT. KUMED KAMINI DASI'. AIR 1933 
Cal 422; ‘JIVA RAM v. NAND RAM 1 , 44 All 
407; ‘CHANDA SINGH v. BISHEN SINGH’, 
AIR 1924 Lah 166; ’GUJAR MAL v. NARA- 
YAN SINGH’, 32 Pun L R 395. On the other 
hand, the Bombay, Madras, Patna and Rangoon 
High Courts and the Chief Courts of Nagpur 
and Oudh have held that an application for 
restitution is an application in execution and 
that therefore Article 182 of the Limitation Act 
applies to such an application (Vide ’SOMA- 
SUNDARAM v. CHOKKALINGA’, 40 Mad 
780; ‘UNNAMALAI AMMAL v. MATHAN' 33 
Mad L J 413; ‘PANCHAPAKESA AYYAR 
v. NATESA PATTAR’. 51 Mad L J 161; ‘SU- 
DALIMUTHA PILLAI v. SUDALIMUTHU 
PILLAI’, 17 Mad L W 623; ‘KURGODI-GAUDA 
v NINGAN-GAUDA’, 41 Bom 625; HAMID- 

AL ^^’. AHAMADALLI ‘- 45 Bom 1137: ‘SONBA 
v.PARASHRAM’. 76 Ind Cas 255 (Nag): ‘SHAT 
SAHUB v ’ CHA UTALI KUMARI’. 92 Ind Cas 
£ 3 AiP U A dh>: ‘ ch ANDIKA SINGH v. BITHAL 
DAS, AIR 1931 Oudh 51; ‘MUTHUKARAPPAN 
CHETTYAR v. ANNAMALAI’, 11 Rang 275- 
‘BHAUNATH SINGH v. KADAR NATH 
gap?’. Pat 41KFB). T^Travancore 
High Court preferred to adopt the view taken 
by Bombay, Madras. Patna and Rangoon High 
Courts and the Chief Courts of Nagpur and 
P™' » e a,so Prefer to take that view and 
hend that an application for restitution is an 
m execution and that it is Article 
182 of the Indian Limitation Act that applies 
to such an application. 

JILT he J Urthe , r - q , uesfion for consideration is 
??7 9 d he a PP>‘cation filed by the defendants 
5? “ bar ™- d under Article 182 of the 

Limitation Act. The High Court decree in the 

JrfHm!?f.! PaSS ? d 0r ] ^ 1-1114 and if the period 
of limitation is calculated from that date the 

tion llC a a nd 0r ii T* 1 clea ^ ly . be bar red by limita¬ 
tion and it is argued for the appellants that 

^ 9 p , e , r ‘? d ° f imitation could be calculated from 

3®*? 122 ‘ he da ‘e of dismissal of the review 

petition. For this position reliance is placed 

1 USe 3 °J Article ,82 - Accord, P ngto 

S 4.S^iS? Se iK Where . t !j ere has been a review 
or judgment, the period of limitation chmiw 

be calculated from the date S the dldsion 

for“the ZrSi ? VleW - The Earned Advocate 
Tor the appellants argues that the date of the 

decision passed on the review is the date on 

Pet i tion is deposed of te A°c n . 
cording to the learned counsel even if a neti 

tion to review the Judgment is dismissed the* 

lim , ita , t5on for execution of the decre a 
should be calculated from the date of that dis¬ 
missal and not from the date of the decree 

We do not think that this position is correct 
Sub-clause 3 of Article 182 applies only when 
there has been a review of the judgment The 
words used in the sub-clause are: “(where there 
has been a review of judgment) the date of the 
decision passed on the review’’. This evidently 
means that the sub-clause will apply orfy whS 
2u d ® ment ha ® been actually reviewed, or 

the wben ‘he petition to review 

the Judgment has been allowed. In the case 


of an appeal, the words used in sub-clause 2 
are: ("where there has been an appear), it 
is not necessary that the appeal should be 
allowed. But in the case of a review under 
sub-clause 3 it is necessary that the petition 
to review the judgment is allowed. It cannot 
be said that when a petition to review the 
judgment is dismissed the judgment is review¬ 
ed. That it is so is clear from the wording 
of Order 47, Rule 4(1) which reads thus: 
"where it appears to the court that there is 
not sufficient ground for a review it shall 
reject the application.” 

From this, it is clear that when the applica¬ 
tion is rejected the judgment is not reviewed. 

(4) The learned counsel for the appellants 
relied on a Single Bench decision of the Bom¬ 
bay High Court in ‘NARAYAN GANPAT v 
RADHA BAI KRISHNAJI*. AIR 1936 Bom 162 
for the position that sub-clause 3 applies even 
when the review petition is not allowed. In 
that case an application for review of the judg¬ 
ment was granted and an appeal was filed from 
the order granting the review and the appeal 
was allowed. It was held that the period of 
limitation should be calculated from the date 
of the disposal of the appeal. This decision is 
really based on the interpretation of sub-clause 
2 of Art. 182. Following the decision of the 
Privy Council in ‘NAGENDRANATH v. SU- 
RESHCHANDRA\ AIR 1932 PC 165 it was held 
that sub-clause 2 would apply when there has 
been an appeal of any sort and that it is not 
necessary that the appeal should be from the 
decree itself. It is true that Barlee J. who 
decided the case has observed thus in the judg¬ 
ment. 

1 - h ? n is thal the words in Article 
182(3) decision passed on review’ mean a 
decision passed in review proceedings; and 
whatever such a decision is, it gives a fresh 
starting point of limitation.’’ 

If according to the learned Judge an order re¬ 
jecting a review petition is a decision passed 
on review we must say with respect that we 
cannot accept that view. 

(5) This question came up for consideration 
‘MOHAMMAD NAZIR P v. ALLAUDdTn 
AHMAD, AIR 1941 Pat 213. In that case if 
was held that Article 182(3) can have no apbli- 
ca ion where a petition for review has been 

"“Article 182 n” i obse ™ ed thus in tba ‘ case: 
hac rLl 82, C1 - ?• pr °y ides tha ‘ where there 
Of limltTr review of judgment the period 
U ? ltat ‘ 0n be *» ms t0 run from the date of 
™,, d ? clsl ? n Passed on the review. This 
provismn has been construed in a number of 
cases wherein it has been held that it does 
not apply where the application for review 
has not been granted but rejected, that is to 
say, in such cases limitation is not enlarged 
^ ‘ his clause; See ‘KURUPAM ZA- 

v. SADASIVA’, 10 Mad 66; ‘RAJ 
BRIJRAJ v. NAURATAN LAL’. 3 Pat LI 
119; ’VENUGOPAL MUDALI v VENKATA 
SUBIAH CHETTY’. 39 Mad 1196 atm Vtoi 
a'tt* CHAND v. DAIBA CHARAN’* 

AIR 1927 Cal 904. With this view, I entirely 
agree. It is contended on behalf of the res 
pondent that the words ’where there has been 

£ s? s? sssa sjsti&s 
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there is similarity in the language of clauses 
2 and 3, the word ‘ review* must be construed 
to mean an application for review. But the 
answer to this contention is this: the words 
‘where there has been an appeal’ must mean 
where there has been an appeal by the per¬ 
son who is aggrieved by the judgment ap¬ 
pealed from, because only such a person is 
allowed to prefer an appeal. On the other 
hand, the words “where there has been a 
review of judgment” must mean a review 
/by some one who can review the judgment, 
that is to say, by the court which pronounced 
the judgment to be reviewed. If that is the 
meaning to be attached to the words, it is 
plain that the Article will have no applica¬ 
tion where an application for review has 
been rejected, because in that case there has 
not been a review of judgment. The learned 
Advocate for the respondents also contended 
that the words “review of judgment” may 
be construed to mean proceedings for review 
of judgment. Such a construction however 
has never been placed upon these words and 
I do not see any justification for doing so.” 
The same view was taken by the Allahabad 
High Court in 'BENGALI MAL v. BAIJNATH 
PRASAD’, AIR 1942 All 338. 

(6) Reference has been also made by the 
learned Advocate for the appellants to the deci¬ 
sion in ‘FIRM DEDHRAJ LACHMINARAYAN 
v. BHAGWAN DAS\ AIR 1937 Pat 337. That 
was a case in which the suit was dismissed by 
the trial court. The appeal filed by the plain¬ 
tiff was heard ex parte and was allowed. The 
defendant made an application for restoration 
of the appeal which was dismissed. The ap¬ 
peal filed to the High Court from the order of 
dismissal was also dismissed. It was held that 
the period of limitation under Article 182 start¬ 
ed from the date of the Order of the High 
Court dismissing the appeal. This decision was 
considered in ‘MAHOMED NAZIR v. ALAUD- 
DIN\ AIR 1941 Pat 213, referred to above. This 
case as well as ‘NARAYAN GANPAT v. 
RADHABAI', AIR 1936 Bom 162 are discussed 
in BENGALI MAL v. BAIJNATH’, AIR 1942 
All 338. 

(7) The Travancore High Court has consi¬ 
dered this question in ‘SIRKAR v. ANANTHA 
NAIKAN A. KRISHNA PATTAR*. 29 Trav L 
J 1047. It was held in that case that where 
an application for review of judgment is re¬ 
jected the period of limitation for execution 
should be calculated from the date of the decree 
and not from the date of the dismissal of the 
review petition. 

(8) We are clearlv of opinion that the period 
of limitation for the application for restitution 
in this case should be calculated from the date 
of the High Court decree, namely, 6-11-1114, 
and not fi'om the date of the dismissal of the 
review petition, namely. 30-2-22. The appfi- 
cation filed on 8-7-1124 is therefore barred by 

limitation. 

(9) We therefore confirm the order of the 
lower appellate court and dismiss this second 
appeal with costs. 

B / KS Appeal dismissed. 
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.Ponnama Pillai Rugmini Pillai, Appellant v. 
Maria Michael Nadar, Respondent. 

Second Appeal No. 9 of 1124, D/- 25-9-1951. 

(a) Civil P. C. (1908), O. 1, R. 10 (2) — 
Mortgage suit — Necessary party left out — Im¬ 
pleading of such party on restoration of suit 
under O. 9, R. 13. 

Where A was a necessary party to a 
mortgage suit as he had acquired an inte¬ 
rest in the mortgaged property subsequent 
to the mortgage, but he was wrongly left 
out from the party array: 

Held that A could be impleaded as a 
party to the suit even after the restoration 
of the suit under O. 9, R. 13, Civil P. C. at 
the instance of one of the defendants even 
though he might have colluded with the 
plaintiffs in the matter; and after such 
impleading it was not necessary that the 
suit should be amended. (Para 2) 

Anno: C. P. C., O. 1 R. 10 N. 32, Pt. 3. 

(b) Limitation Act (1908) S. 22 — Additional 
party impleaded at subsequent stage — Period 
of limitation will be calculated on basis of date 
of plaint — (Civil P. C. (1908), O. 1, R. 10 <*>> 
— Travancore Limitation Act (6 (VI) of 1100), 

S. 23). <Para 2) 

Anno: Lim. Act, S. 22 N. 5; C. P. C., O. 1 
R. 10 N. 41. 

M. P. Ramakrishna Pillai, for Appellant; 

T. R. Subramania Iyer, for Respondent. 

SANKARAN J.: Additional 3rd respondent 
before the lower court is the appellant. The 
1st defendant had a mortgage right over the 
plaint properties and this right had been hypo¬ 
thecated under Ext. A dated 2-7-1097 in favour 
of the father of the 2nd plaintiff. The P^sent 
suit was instituted on the basis of that bond. 
At first, defendants 2 to 0 had been brought on 
the party array as persons who had> a «* ul J* d 
rights over the suit properties The <thde¬ 
fendant had obtained a portion of the mortgage 
right in the year 1105. But he had not been 
made a party to the suit. Subsequent to the 
K decree in the case, the 5th defendant ap¬ 
plied under Order 9. Rule 13ito have the de- 
rree set aside in toto and to have the suit 
restored to file. Plaintiff agreed to that appli¬ 
cation being allowed. Accordingly it was a 
lowed and the suit was restored to file on 

25-10-1115. . . .. 

Thereafter the plaintiffs applied to bring the 
7th defendant also on the party array as a 
subsequent encumbrancer in respect of the 
mortgage right which had been hypothecated 
under Ext. A. That impleading was allowed. 
The 7th defendant entered appearance and fil 
cd a written statement raising several conten¬ 
tions The trial Court repelled these conten¬ 
tions' and decreed the suit in terms of the 
r,i a int At the same time it was directed that 
the portion of the property in the possesswn 
of the 7th defendant by virtue of the assign 
ment in her favour should be proceeded against 
Tly in the last after tM 

saw ers swsurfi!... 
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lity under the decree. Hence this Second Ap¬ 
peal. 

(2) The lower appellate Court has found that 
the impleading of the 7th defendant without 
previous notice to him was improper, that it 
was fraudulently done, that plaintiffs’ rights 
so far as the 7th defendant's interests were 
concerned had already become barred by limi¬ 
tation and the decree passed as against him 
was unsustainable because the suit had not 
been amended after he was impleaded in the 
case. The court’s power under Order I rule 
10 C. P. C. (Travancore) was very wide and 
a party who was wrongly left out and whose 
presence was necessary for a proper and final 
adjudication of the questions involved in the 
suit could be added at any stage of the suit. 
In the present instance the 7th defendant was 
a necessary party as he was one who had ac¬ 
quired an interest in the property subsequent 
to the plaint bond Ext. A. He was wrongly 
left out from the party array and so when 
plaintiffs applied to bring him on record, it 
was only just and- proper that the prayer was 
allowed. When summons was served on him 
he had notice of the impleading. 

It may be that such a course was made pos¬ 
sible by the suit being restored to the file on 
the application of the 5th defendant and that 
himself and the plaintiffs might have collud¬ 
ed in that matter. All the same the fact re¬ 
mains that the suit was restored. At that 
stage the plaintiffs had the right to cure the 
defect of non-impleading of all the parties. 
They availed of that opportunity. There is 
no point in saying that after such impleading, 
the suit “should necessarily have been amend¬ 
ed. Plaintiffs’ prayer was only for a decree 
charged on tbe mortgage right hypothecated 
to them under Ext. A. That prayer was al¬ 
ready there and the plaint schedule was in 
order. These required no alteration after the 
impleadment of the 7th defendant. Hence the 
suit could be proceeded with, even without any 
amendment. 

Then there is the objection that on the dale 
of impleading the 7th defendant the bond Ext. 
A had become barred by limitation. But Sec¬ 
tion 23 of the Travancore Limitation Act was 
there to save the plaintiffs’ right based on the 
plaint bond. Even if any additional party is 
impleaded at any subsequent stage, the period 
of limitation will be calculated on the basis 
of the date of the plaint. Thus it cannot be 
said that any right that had been acquired bv 
the 7th defendant was taken away bv his be¬ 
ing impleaded at a late stage. Viewed in all 
these aspects it is clear that the lower Court 
was wrong in exonerating the property in the 
possession of the 7th defendant from liability 
under the decree. His rights are sufficiently 
protected by the direction in the trial court’s 
decree to which the plaintiffs have submitted. 

(3) In the result this appeal is allowed and 
in reversal of the decree of the lower appel¬ 
late Court the first Court’s decree is restor¬ 
ed. The 7th defendant and the appellant here, 
will suffer their respective costs in this Court 
as well as in the lower appellate Court. 

B/V.R.B. Appeal allowed. 
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Dr. T. K. Koshy, Petitioner v. State of 
Travancore-Cochin and the Union of India, 
Respondents. 

O.P. No. 74 of 1951, D/- 29-11-1951. 

Constitution of India, Arts. 226. 311 and 320 
— Applicant high officer of State — Council 
of Ministers deciding that applicant must take 
all available leave and retire — Decision orally 
conveyed to applicant by Chief Secretary — 
Chief Secretary giving Order in writing to 
that effect — Applicant applying for leave 
which was granted by Council of Ministers — 
Applicant before expiration of leave applying 
for writ of certiorari for quashing order of 
Council of State — Arts. 311 and 320 held did 
not apply because there was no order made 
dispensing with sendees of applicant — In 
circumstances of case writ of certiorari held 
could not be issued. (Para 3) 

Anno: C.P.C. Appendix III Constitution of 
India Art. 226 N. 13. 

M. K. Nambiar and P. I. Simon, for Peti¬ 
tioner; Advocate General and Government 
Pleader, for Respondents. 

KUNHI RAMAN C. J.: This is an unfortu¬ 
nate case in which a high officer of State em¬ 
ployed in Trivandrum complains that an order 
was passed by the Government of the State 
of Travancore-Cochin on the 27th of January 
1950 which according to him deserves to be 
quashed by this Court issuing a writ of certio¬ 
rari or any other appropriate writ. As a con¬ 
sequential relief he wants the first respondent 
who is the State of Travancore-Cochin repre¬ 
sented by the Chief Secretary, to restore him 
to his previous official position and asks for 
all other appropriate reliefs that may be 
necessary. We use the word ’unfortunate* be¬ 
cause the petitioner has done certain acts 
highly detrimental to his interests which have 
made it impossible for eminent counsel in 
spite of valiant efforts, to save the situation 
for him and which have made it impossible 
for the court to grant the reliefs which he ask¬ 
ed for. 

The petitioner was employed as the Director 
of Public Instruction in Travancore. Certain 
proceedings were started against him with re¬ 
gard to the correctness of the date of birth 
furnished by him. It was considered that the 
date was not correct as it did not tally with 
the date of birth as appears from other docu¬ 
ments. He was given notice in the shape of 
a charge which was dated 26th December 1949 
drawing his attention to a Circular, FI. 96 
dated 5th January 1942 which afforded an op- 
porturfity to all Government Officers to cor¬ 
rect their age in the official records if there 
happened to be a mistake. It was pointed out 
that the age of the petitioner did not tally with 
the date of birth which was furnished by him 
in his school days and when he was admitted 
as a student in the Presidency College at Mad¬ 
ras. The controversy went on for some time 
Ultimately, it culminated in an interview 
which the petitioner had with the Chief Se¬ 
cretary of the State. According to the peti¬ 
tioner it took place at 7-30 P. M. on 27-1-1950. 

A* J hat interview, the petitioner’s case is! 
that he was informed that the Council of 
Ministers of the State had reached the conclu¬ 
sion that he must take all the available leave 
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to which he was entitled and retire. On the 
date of this interview, he had not attained the 
age of 55 years which is the normal age at 
which officers have to retire from State ser¬ 
vice. When he was informed about the deci¬ 
sion of the Council of Ministers, he, according 
to his affidavit, requested that he may be 
given an order in writing since he was not 
satisfied with the oral communication made to 
him by the Chief Secretary. It is his case 
that in response to this request, the Chief 
Secretary passed Ext. A. produced with the 
affidavit of the petitioner, personally into his 
hands. This is written in the handwriting of 
the Chief Secretary. It bg^rs his signature and 
the body of the letter is worded as follows: 

“I explained to you the reasons behind the 
Government decision that you should retire. 
Since you desire that you want written orders 
on the subject. I am to say that you should 
enter on leave you may be eligible for and 
retire from service.” 

On the very next day, the petitioner sent a 
letter addressed to the Chief Secretary apply¬ 
ing for all the eligible leave to which he was 
entitled and asking that that leave may be 
given to him preparatory to retirement. This 
is worded as follows: 

“In continuation of my conversation with you 
yesterday evening. I hereby apply for eli¬ 
gible leave preparatory to retirement from 
service. I request that this may be given 
to me as and from the 1st of February 1950.” 
The date of the letter is 28th January 1950. 
It is addressed to the Chief Secretary. It is 
significant that in the letter reference is made 
only to the conversation and not to any deci¬ 
sion of the Council of Ministers directing his 
retirement. This becomes important when it 
is taken in connection with the wording of 
Ex. A the letter sent by the Chief Secretary 
to the petitioner. This letter of the petitioner 
was placed by the Chief Secretary before the 
Council of Ministers and the order of the Coun¬ 
cil of Ministers is endorsed on this letter in 
the following: 

“Granted. Authorised by Council. 

Sd/- Chief Secretary to Government. 

28-1-1950. 

Education Secretary." 

This bears date 28-1-1950 i.e., the same date 
as the application for. leave preparatory to re¬ 
tirement. As a result of this order made by 
the Council of Ministers, the petitioner went 
on leave and we are told that the period of 
leave expired on the 1st of August 1951 from 
which date he was allowed to retire in res¬ 
ponse to his letter already adverted to. The 
present application for the issue of awn of 
certiorari for quashing the order of the Coun¬ 
cil of Ministers mentioned by the r P’ ie / S0 ™;: 
tarv in his letter Exhibit A was filed in court 
before the 1st of August 1951 that is before 
the date of retirement. 

(2) Before we pass on to the real questions 
for determination in this case we ma. J 
advert to the circumstances in which the Coun 
cil of Ministers arrived at their deas.on, ^ac 
cording to both the paities. 


The controversy 


tered Government service. Subsequently the 
petitioner obtained from the office of the Pre¬ 
sidency College an extract from the register 
in which his date of birth was entered when 
he was admitted as a student of that College. 
The entry in that register gave the date of 
birth according to the Malayalam Era and ac¬ 
cording to the Christian Era, Anno Domini. 
The explanation is obvious. In the Presidency 
College, the date of birth is entered usually 
according to the Christian Era. But students 
who come from Indian States like Travancore 
who are accustomed to give their dates of birth 
according to the Malayalam Era are not pro¬ 
hibited from mentioning their date of birth ac¬ 
cording to the Malayalam Calendar. The date 
given by the petitioner to the office of the 
Presidency College was 12-1-1075 M. E. This 
according to him is his correct date of birth. 
But the clerk of the Presidency College who 
according to the rules prevailing there, has to 
give the English date entered in brackets im¬ 
mediately after 12-1-1075 the English date as 
27-8-1900 A. D. This is admittedly a wrong 
date. It is stated by both parties and, there¬ 
fore, we have not verified the correctness of 
this version, that the English date correspond¬ 
ing to 12-1-1075 M. E. will be 27-8-1899. ' 

The petitioner who hails from the State of 
Travancore took the M. A. Degree of the Mad¬ 
ras University and returned to Travancore and 
entered service. While entering service, he 
ignored the Malayalam date 12-1-1075 as the 
date of his birth and gave the English date 
as shown in the register of the Presidency 
College namely 27-8-1900. When it was after¬ 
wards discovered that this was not the correct 
date if he was born on 12-1-1075 M. E. which 
according to him is the date of his birth he 
sought to take refuge by saying that this is 
a bona fide mistake made by the clerk of the 
Presidency College. This leads to the absurd 
result that the petitioner got information about 
the date of his birth from the clerk of the 
Presidency College who is an absolute stranger 
and that that was the authority on which he 
relied in mentioning his date of birth when he 
entered service in Travancore. 

It cannot certainly be contended that he was 
ignorant of the date of his birth, when 
he did take the trouble of giving the 
English date when every one else in the 
Travancore State gives the date accord 
ing to the Malayalam Era. This natural 
lv b eives rise to the suspicion that he 
was prompted to give the Enghh date because 
it makes him a year younger. It would have 
been open £ him to have this mistake cor- 

”s‘ a t ffl 

ss WJWS? srsas 

of birth. We do not propose to discuss the 
merits of such conduct. 

iUSl dU e, su?h“n S V w?=?e not prepay to » 


regarding the date of birth of the P? 1 !' 0 ,"'/ 
centred round the date that was found enter¬ 
ed in the registers of school where he studied 
in the lower classes before he matnculated. 
According to those entries he was four years 
older than the age given by him when he en- 


application. We are only^narrating thewij 

JJ?.* A ed was C a” S a resun of this controversy 
Sat the^Chief Secretary to the^Trav^ncore- 

S2&W to 'hhn both orally and in writing 
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what he had to say about the decision of the 
Council of Ministers. It is futile for the peti¬ 
tioner to contend that this is a decision which 
is opposed to the provisions of the Constitu¬ 
tion of India. It is a decision to enforce which 
there was no occasion. 

When the Chief Secretary informed the peti¬ 
tioner that such a decision was taken by the 
Council of Ministers he hastened the termina¬ 
tion of the whole controversy by presenting 
his application for leave on the day following 
namely on the 28th of January 1950. express¬ 
ly mentioning that he may be given all the 
leave to which he was entitled preparatory 
to retirement from service. * It was on the 
strength of this letter presented by the peti¬ 
tioner that the subsequent orders were made 
by the Council of Ministers. They promptly 
granted him the leave applied for and they 
also permitted him to retire on the termina¬ 
tion of that leave. It will thus be seen that 
the legality or validity of the decision which 
the Council of Ministers had reached and which 
is adverted to in the letter of the Chief Secre¬ 
tary marked as Exhibit A does not arise for 
consideration in this case because that was a 
decision that was never pursued to the end. 

If action had been taken on that decision it 
may be open to the petitioner to attack the 
legality of that decision, to contend that that 
decision calls for interference and that the 
decision deserves to be quashed by a writ of 
certiorari. But the final orders granting the 
petitioner leave preparatory to retirement 
were passed not in pursuance of this decision 
which the Council of Ministers are alleged to 
have taken, but on the strength of the appli¬ 
cation made by the petitioner for leave. It is 
then said that the petitioner had no other 
alternative. We fail, to see the reason for this 
contention. The petitioner was informed that 
the Council of Ministers had taken a certain 
decision. He could have waited for that deci¬ 
sion to be announced in the normal manner. 
“ ! he pam ® ° f .His Highness the Raj Pramukh 
and published in the official gazette, and then 
it might have been open to him to come with 
an application of this description for quashing 

State 30 ° rder m3de by the Ministers of the 

ed B at Sa r that he was lighten- 

ThL cu- # ln * or ™ation transmitted to him bv 

2* Sd f tat C n retary , th - at j he Coundl Minis- 
ters had taken a certain decision and that was 

tiremplft ap ? lled ,. for leave Preparatory to re- 
tirement. In the present case, the decision 

!o K do with .h5°fl Un a f °i Ministers had nothing 

Wltl ? thaflnal orders granting leave pre- 
paratory to retirement to the petitioner That 

ffneHHr PaSS , ed V the ap P lica tion made by 
the petitioner for leave and pension In the 

circumstances, we see no substance in the 
prayer that the decision of the Council of 
Ministers should be quashed. 1 

d °1 S the ri uestion arise as to whether 
♦h« sion ^- as Pr®P«ly taken in compliance 
with the provisions of the Constitution of India 

®r in . eS° n , t co V /?, tlon of the provisions of Arti- 
cles 154, 163 ( 2 ). 166 . 311 and 320 of the Con- 

? r °y isi ° ns of Articles 311 and 
320 do not apply to the present case because 
there was no order made dispensing witK the 

4 °uJ h w petltions / , and a » that happen- 
ea was that his request for leave preparatory 

to retirement was granted. In these circunv 


stances no case has been made cut for issuing 
a writ of certiorari for quashing the order of 
the Council of Ministers dated 27-1-1950 and 
this petition must accordingly be dismissed 
with costs including advocate’s fee which we 
fix at Rs. 250/- discharging the rules granted 
on 19-7-1951. 

(3) After the judgment is pronounced Mr. 
Nambiar for the petitioner applies orally for 
a certificate for leave to appeal to the Supreme 
Court. We are not satisfied that this is a fit 
case for granting such a certificate and, there¬ 
fore. this request cannot be granted. 

B/V.R.B. Petition dismissed. 
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SANKARAN AND GANGADHARA MENON JJ 

Narayanan Sankaran Nair. Appellant v. Nara¬ 
yanan Madhavan Nair. Respondent. 

A. S. No. 270 of 1950. D/- 12-11-1951. 

CjvilP- C. (1908), O. 20, R. 12 - Suit fo. 
redemption — Preliminary decree for possession, 
The substantive law governing redemp¬ 
tion of mortgages cannot be said to have 
been abrogated by O. 20. Rule 12 of the 
Travancore Civil Procedure Code. Where 
in a suit for redemption of the properties 

dint 1 possassl ° n of the mortgagee defen- 
aant. he contends that the mortgage amount 

anri°thaf d by » - he plaintiff is not sufficient 
’ ha j- certain amounts by way of jerlmi- 

nn SSf* ! r ff; ars of . P at,om P a »d by him 
°2w beb i a f of mortgagor has also to be 

HaL v a 8 in! l h * tbe mortgage amount, and 
claims value of improvements alleged to 

have been effected by him on the property 

ab a mortgagee, the defendant is entitled to 

retain possession of the property until all 

film n r S dl i e 1° him under the several 
items mentioned above are settled and paid 

in femur I? ,£ ass a decree for Possession 
n L' “ • ,he . mortgagor and t0 Put him 
in possession of the property even before 
deciding all these matters would be a 
^ r ‘ ou .? violation of the law governing re¬ 
demption suits. 6 (Para 7) 

Anno: C. P. C.. O. 20 R. 12 N. 2. 

N Padmanabha Panicker, for Appellant- R 
Neelakanta Kartha, for Respondent. 

SANKARAN, J.: Defendant has preferred 
this appeal against the preliminary decree for 
possession passed by the lower court in favour 

RnlI h % P T r£ S provision of Order XX. 

u C the - travancore Civil Procedure 
Code has been invoked by the lower court in 
passing such a decree. That provision applies 
to suits for possession of the properties. The 
section does not expressly say that it is appli¬ 
cable to redemption suits also. Further, it is 
only an enabling provision which is not to be 
indiscriminately invoked in all suits for do< 
session. The present suit is for redemption c 
the properties in the possession of the mori 
gagee defendant. He has contended that th 
mortgage amount deposited by the plaintiff i 
not sufficient and that certain amounts by wa 

°L J 7T£l ra , n , a ? d arrear * of pattom paid b 

him on behalf of the mortgagor have also t 

be paid along with the mort|age amount H 

has claimed one thousand rupees by wav r 
of improvements alleged to haw bee, 
effected by him on the property. Issues hav 
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been raised about all these questions. As a 
mortgagee the defendant is entitled to retain 
possession of the property until all the amounts 
due to him under the several items mention¬ 
ed above are settled and paid to him. The 
substantive law governing redemption of mort¬ 
gages cannot be said to have been abrogated 
by Order XX. Rule 12 of the Travancore Civil 
Procedure Code. 

To pass a decree for possession in favour of 
the mortgagor and to put him in possession 
of the property even before deciding all these 
matters would be a serious violation of the 
law governing redemption suits. The prelimi¬ 
nary judgment passed by the lower court 
would in a way indicate that it has prejudged 
against the defendant the several contentions 
raised by him. Such a judgment appears to 
have been passed at a stage when the plain¬ 
tiff’s chief examination was partly over and 
before even completing such examination. The 
procedure adopted by the lower Court has 
been highly irregular. In the nature of the 
contentions and issues in the case, there is no 
warrant or justification for giving the plaintiff 
a preliminary decree for possession. 

(2) In the result this appeal is allowed with 
oosts and the preliminary decree passed by the 
lower court is set aside. The trial and dispo¬ 
sal of the suit will be expedited v 
B/D.H. Appeal allowed. 
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KOSHI AND GOVINDA PILLAI JJ. 
Parvathi Amma Devaki Amma and others. 
Appellants v. Narayani Amma Kunjikutty 
Amma and others, Respondents. 

A. S. Nos. 825 of 1120 and 251 of 1121 (T), 


D/- 15-3-1951. 

Malabar Law — Tarwad — Allottees for 

maintenance — Claim for value of improve- 

ments. __ , 

Allottees for maintenance in a Marumak- 
kattayam tarwad are not entitled to the 
value of improvements effected by them on 
the properties allotted to them. The pro¬ 
perties of the tarwad under such circum¬ 
stance are in the possession of the several 
members of the respective branches on 
behalf of the tarwad and are enjoyed by 
them as properties belonging to the tarwad. 
The improvements are effected on the tar¬ 
wad property, and while it is possible that 
equitable considerations may prevail when 
a rearrangement or re-adjustment on 
brought about, no claim can be legally en¬ 
forced against the tarwad to recover the 
value of improvements effected on the; pr 
nertv in the course of such enjoyment 
unless there is an express understanding to 
the effect that such ^provemenj 5 will be 

8KKr5 , £A:MAT 5) 

« %&£££&&/ P-s 

(’38) 29 Trav LJ 220 5 

(’39) 30 Trav LJ 754 5 

are against the final decree passed in O. S. 11* 


of 1114 of the District Court, Quilon. Plain¬ 
tiffs 9 to 17 are the appellants in A. S. 825 
of 1120, and defendants 26, 28, 29, 31 to 40, 
77, 78 and 81 to 83 are the appellants in A. S. 
251 of 1121. The suit in the lower Court was 
for partition. The parties are governed by the 
Travancore Nair Act. A preliminary decree 
had been passed in the case and that had been 
confirmed in appeal. There was also another 
suit O. S. 592 of 1101 filed in the Munsiff’s 
Court, Quilon, by defendants 71 to 74 of the 
present case. That suit also was for partition, 
and there the preliminary decree and the final 
decree had been passed. The final decree was 
passed in 1112. But there was a direction in 
that final decree by the trial Court that those 
defendants who wanted their shares might 
pay the court-fees and apply for the same. 
Present defendants 1 and 3 had already paid 
the court-fees and the final decree allowed 
them also their shares. While the matter was 
pending, on the motion of some of the parties, 
the High Court transferred that suit also to 
the District Court. In the District Court it 
was numbered as O. S. 77 of 1116. The reliefs 
claimed by some of the defendants in that case 
were considered in the present suit O. S. 112 
of 1114 and a judgment passed. 

(2) The matters that arise for consideration 
in this appeal (A. S. 825/1120) are of a limit- 
ed character. There was an Udampady in tne 
tarwad of the parties in 1077, Ext. A. The 
several members of the tarwad were thus in 
possession of the tarwad properties. The sub¬ 
branch P f plaintiffs 9 to 17 were in possession 
of items 20. 21. 23 to 27 and a Portion of item 
75 in A schedule. They stated that these pro 
perties when allotted to their branch were 
paddy lands, that they converted some of them 
into garden lands and planted them with cocoa- 
nut trees, that the value of these P r 0 P ert >es 
was thereby considerably increased, and that 
they were therefore entitled to the value of 
improvements effected on these Jf^for- 

Ano.bef ob&^ 

& P wafSir;«wo a, a*s 

chmildalso be divided, and if no other mem- 

STsKKs Psf?“; 
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were argued before us at the 
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A schedule item 89 is 37 cents in extent. It 
lies immediately on the eastern side of the 
road from Quilon to Alleppey. Five cents out 
of this property had been allotted by the lower 
Court to the 76th defendant who was a stran¬ 
ger to the tarwad and who had purchased 
the share of the 65th defendant. The lower 
Court had allotted the said five cents in the 
western portion of the property running from 
north to south. When these five cents are 
demarcated from north to south the whole 
road frontage would be lost to the allottees 
of the 32 cents so that the same would be¬ 
come practically useless and valueless. This al¬ 
lotment was stated to be highly inequitable 
and was done without consulting the parties 
or ascertaining their views in the matter. The 
commissioners had allotted other properties for 
defendant 65’s share and the present allot¬ 
ment was made on some suggestion made by 
defendant 76’s Advocate to the Court. The 
appellants therefore urged for. a modification 
of these directions either by allotting other 
properties equal in value to defendant 76 out 
of the properties set apart for these appellants 
or to allow them to pay defendant 76 the 
value of the said five cents as fixed by the 
commissioner. 

(4) We shall take up A. S. 825 of 1120 first. 
The main argument related to the appellants* 
claim to value of improvements. It is true, in 
the plaint filed in the case these items are 
shown as paddy lands, though they are now 
really garden lands with bearing cocoanut 
trees. According to these appellants, the con¬ 
version had been made long before the suit, 
and the trees had begun to bear even at the 
time of the suit. That being the case, the duty 
was on the plaintiffs to put forward the defi¬ 
nite case that they had spent money for im¬ 
proving the property and that they should be 
allowed the value thereof. There is not even 
a suggestion anywhere in the plaint filed by 
the parties in this case to indicate any such 
^ * s ^ rue that * n 1077 the properties of 
the tarwad had been allotted to the several 
branches for maintenance. Like the appel¬ 
lants, the several members of the tarwad might 
have also improved the properties at consi- 
derabie cost The lower Court had referred to 
T*? p u 0lnted out item 86 in A sche- 
? v le >? keen one . S V<* property. The report 
th fu com ^ ssl °ners would also indicate 
imrfJ he al 0t T°!] t u for maintenance in 

I®. 77 - improvements had been effected , n 3{?ve _ 

°L i th ^ pr : 0pe ^'. es - 11 would a PPear that 
Jofimc 31 * tlf *l n ^ s ca f e had 6*ven up their 
the „!■* U V improvements when 
they filed the suit. There was a previous suit 
by some of the members for partition That 

Court 0 ' Quilon Mun sifTs 

Court Among plaintiffs 9 to 17. all those who 

hf d be f. n h?rn at that time were parties to 
that suit. The present plalntifTs 9 to 13 were 

and 71 respectively The 
Pleadings in that case would n^f show' that 
any claim for improvements had been Dut 
forward by these appellants in that S The 
preliminary judgment in that case would show 
hat some other defendants had put forward 
such claims, and issues 10 and 13 had been 

the e ti'me U nf th^ l e, j for consideration^ at 
; h * “ me fina J Judgment. None of the 

parties cared to substantiate their nlea H 

thLs elatn? 6 ^ T E , x ' 1 °I der - and ultimately! 
this claim was found against. It would ap¬ 


pear that the plaintiffs in this case did not 
think it proper to advance any claim for value 
of improvements as they had not put forward 
such a case in the connected suit. These ap¬ 
pellants who claimed their special right to the 
value of improvements had neither valued the 
same nor paid the necessary court-fees on that. 
The learned Advocate, when the non-payment 
of the court-fees had been brought to his 
notice, stated that he did not want the value 
of improvements to be paid by the other par¬ 
ties. and that his prayer was that these pro¬ 
perties might be valued as if they were paddy 
lands, ignoring the improvements effected by 
them, and that they might be allotted to their 
shares. They are not entitled to this. 

(5) The question whether allottees for main¬ 
tenance in a Marumakkattayam tarwad were 
entitled to the value of improvements effected 
by them on the properties allotted to them had 
come up for consideration in NARAYANA PIL¬ 
LAI v. RAMAN PILLAI’, 29 Trav. L. J. 220; 
‘NARAYANI AMMA v. LEKSHMI AMMA\ 30 
Trav. L. J. 754 and in A. S. 664 of 1120 (T). 
There was also another case, ‘RAMAN PIL¬ 
LAI v. RAGHAVAN PILLAI’, 30 Trav. L. J. 
737, where the principle adopted in 29 Trav. 
L. J. 220 had been followed. In 29 Trav. L J 
220 and A. S. 664 of 1120 (T). the claims of 
the allottees for maintenance, for value of im¬ 
provements effected by them on the properties 
allotted to them had been negatived. G. Para- 
meswaran Pillai J., who had written the lead¬ 
ing Judgment in that case had stated that the 
properties of the tarwad under such circum¬ 
stances were in the possession of the several 
members of the respective branches on behalf 
of the tarwad and were enjoyed by them as 
properties belonging to the tarwad. The im¬ 
provements were effected on the tarwad pro¬ 
perty, and while it is possible that equitable 
considerations may prevail when a re-arrange¬ 
ment or re-adjustment is brought about, no 
claim can be legally enforced against the tar¬ 
wad to recover the value of improvements 
effected op the property in the course of such 
enJoyment> unless there is an express under- 
standing to the effect that such improvements 
will be compensated for in the event of anv 
disturbance of possession or enjoyment. Tht 
principle had been adopted in 30 Trav. L. J. 
737 and A. S. 664 of 1120 (T). Sankarasubba 

* iyar J - i vh0 x 'Hi a party to lhe judgment in 
29 Tiav. L. J. 220 and 30 Trav. L. J 737 had 

** prea c ° ntrar > f view in 30 Trav. L. J. 
754. 30 Trav. L. J. 754 does not make any re¬ 
ference to 29 Trav. L. J. 220. Though the 

<* ec i s *°£ in 3 r° T / av - L ‘ J * 737 was after that 

* J rav * 754 * no reference was made 

to 30 Trav. L. J. 754 in 30 Trav. L. J. 737. A 
Division Bench of this Court had considered 
these rulings in A S. 664 of 1120 (T) and had 
adopted the principle laid down in 29 Trav. 
L. J. 220. Thus, on the question of law also 
the appellants are not entitled to succeed' 
There Is also the absence of pleadings on this 
question. So we do not allow the plaintiffs any 
compensation for the improvements said to 
have been effected by them. 

(6) A schedule item 54. as seen from the Set- 
tlement Register, has an extent of 2 acres and 
35 cents. The Commissioners stated that onlv 
J.acfe and 60 cents out of this had been in 
the possession of the tarwad. Of this 1U 
had been allotted to the plaintiffs for the r 
share in the connected case. P So the ^maining 
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one acre and 46i cents alone had been divid¬ 
ed in this case. The other parties who had 
entered appearance before us had stated that 
the present area was only one acre and 46J 
cents, and that they did not lay any claim to 
the remaining area. Of the one acre and 4SJ 
cents, one acre and 19A cents had been allot¬ 
ted to defendants 61 to 64, and 27 cents to de¬ 
fendant 66. They are to get this much, and 
if there is any excess, the appellants are al¬ 
lowed the same without any right to claim 
compensation, in case they do not get it. As 
regards the contentions relating to A schedule 
item 34, the plaintiffs had shown the area for 
division to the 25 cents in the original as well 
as in the amended plaint. They cannot now 
come forward and say that there is an excess 
area here also. This plea is overruled. 


(7) As regards the matters raised in C.M.P. 
1177 of 1123, the appellants are not entitled to 
get any direction from us in this appeal. De¬ 
fendants 69 and 70 are dead, and they disd 
after the preliminary decree. They belonged 
to a branch different from that of the plain¬ 
tiffs. On the date of the suit, the plaintiffs 
became divided from the remaining members 
of the tarwad. It had not been shown that 
these appellants are the preferential heirs to 
those deceased defendants. They could not 
therefore claim any share in the properties that 
might have gone to defendants 69 and 70. It 
was suggested that by this prayer in the peti¬ 
tion what was meant was that those proper¬ 
ties might be allotted to the appellants in lieu 
of the improvements effected by them in the 
tarwad properties. Since their claim to im¬ 
provements has been negatived they are not 
entitled to advance this plea. No other points 
were urged in anneal except in the matter of 
direction relating to the excess area said to 
exist in A schedule item 54. The apoeal fails 
and is dismissed with costs except as regards 
the direction relating to item 54 of A schedule. 

(8) A. S. 251 of 1121:— Ex. F is the Com¬ 
missioner’s report allotting the properties to 
the several members of the tarwad. While the 
suit was pending, it was seen that defendant 
76 had purchased the share of defendant 65 
and got himself impleaded in the case. In the 
allotment the commissioners had proposed cer¬ 
tain properties for the share of defendant 65. 
The learned Judge without accepting the same 
had allotted him five cents in item 89 and 9} 
cents in item 93 of A schedule. No ° ne rawed 
any obiection to the allotment of a Portion of 
item 93 to defendant 76 The objection was 
taken to the allotment of five centsi in^ item 
89 Defendant 76 came into possession of 
items 89 and 90 in A schedule by taking a 
iSS of the same from a Junior aer who 
was in nossession under the maintenance ai 

rmeement Then he began to put up build- 
rangemen . anv rate obtained compen- 

caffnn h fnr all th° buildings put ud by him be¬ 
fore the orelimi'nary decrel! After the Pre¬ 
liminary decree also, he nut ud a car shed and 
’'"'office in a portion of item 89. He was no 
entitled to any compensation on this account 
and that was admitted by him also He was 
nrepared to remove these buildings But a re- 
Eentation was made by the Advocate on 
behalf of defendant 76 that the portion where 
be office and shed were constructed migfet be 
eiv-n tn defendant 76. This found favour with 
the'Judge and he e.ave defendant 76 l five cents 
on the western side of the property north to 


south. The public road touches the property 
north to south, so that when five cents are 
marked out north to south the whole road 
frontage will be obtained by defendant 76. 
This is a very inequitable and unjust direc¬ 
tion which requires modification. We therefore 
suggested both sides to supply us with sket¬ 
ches of item 89 showing the location of the 
buildings, office and the car shed. The sket¬ 
ches were produced by both sides. If the por¬ 
tion where the office and the car-shed are con¬ 
structed is separated from the -remaining por¬ 
tion of the land, the utility of that portion will 
be considerably decreased. Besides, there 
would also be inconvenience in occupying the 
main building which is only four feet away 
from the office building. We mentioned this 
to the learned Advocates on both sides and it 
was agreed by both sides that if the appel¬ 
lants would pay Rs. 1000 and the value of 
the office and car shed to defendant 76 the 
latter would forego his right over item 89. We 
accept this agreement arrived at by both sides 
and order that the whole of item 89 would be 
allotted to the appellants’ share. The appel¬ 
lants will oay Rs". 1000 and the value of the 
office and the car-shed in item 89 to defendant 
76. Defendant 76 is to take out a commission 
to assess the value of these constructions. De¬ 
fendant 76 is also allowed to take out execu¬ 
tion to realise these amounts from the appel¬ 
lants and their properties. We make no order 
as to the costs of this appeal. 

DHZ. Order accordingly. 
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Thampi Muhammad Abdulkhadhir. PetiUoner 
Padmanabha Pillai Parameswaran Pillai. 
ounter-Petitioner. 

C. R. Ps. Nos. 429 and 562 of 1124, D/- 20-3- 


t * (a) Civil P. C. (1908), O. 38, R. 9 - Suit 
mussed — Subsequent reversal and decree in 
v-our of plaintiff — Attachment before judg- 
;nt is revived. 

An attachment before judgment which 
ceased to be in force with the dismissal of 
(he suit will revive when the decree dismis¬ 
sing the suit is subsequently reversed and a 
decree in the plaintiff s favour is passed, 
even by the same Court or by a superior 
Court and this revival will be in force from 
the date on which the attachment befor 
judgment is effected as provided for in the 
Code. Case law reviewed. <™ ra 

Anno. C. P. C.. O. 38 R. 9 N. 1 

* (b) Civil P. C. (1908), O. 22, R. 55 (O —VC 

; e revered or set aside - Attachment effect- 

and there will be "?/^seauently decreed 
ment when the suit is subseq c ^„ rt case 
by the same Court, or a supeno 

& < Slut°.? 1 d?cr^..d.r - 
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Attachment before judgment ceases to be opera¬ 
tive — (Civil P. C. (1908), O. 38, R. 9.) 

An attachment before judgment shall 
cease to be operative when the execution ap¬ 
plication seeking to execute the decree 
pursuant to such attachment is dismissed 
for reasons stated in O. 21, R. 57. Case Law 
discussed. (Para 29) 

Anno: Civil P. C. O. 21, R. 57 N. 8; 0. 38 R. 9 
N. 1, 2. 


R. Subramania Nair (in No. 429) and T R 
Atchutha Warner (in No. 562) — for Petitioner. 
P. Govindan Nair (in No. 429) and T. S. Krish- 
namoorthi Iyer (in No. 562) — for Counter 

Petitioner. 

?>FF ER ?. NCES: Courtwar/ Chronological/Paras 
(fl) 6 C »1 129: (7 Ind. App. 157 PC) 22 

( 88) 10 All. 506: (1888 All W N 195) 9 

<£*) AIR 1934 All. 165: (147 Ind. Cas. 509) 8 
<37 AIR 1937 All. 682: (171 Ind. Cas. 765) 3 
(31) 55 Bom. 693: AIR 1931 Bom. 550 23 

(70) 4 Beng L R 63: (13 W R 9 F B) 14 
< J}) 13 Cal LJ 243: (9 Ind. Cas. 918) 9 

(11) 38 Cal. 448: (10 Ind. Cas. 305) 14 

(If) 45 Cal. 780: (AIR 1918 Cal 39) 9 

( 2 ® AJR 1928 Ca, ‘ 234: d°9 !nd. Cas. 164) 8 

, 36 Cal 416: (AIR 1929 Cal. 465) 25 

( 49) AIR 1949 Cal. 320: (83 Cal LJ 104) 26 

Fm vV! 3 ? i L o h- 169: (163 Ind ' Cas - 892) 8 ' 18 
Fit? 2 J{ M?d U 215: (AIR 1914 Mad 312 ( 1 )) 22 

(21) 44 Mad 902: (AIR 1921 Mad 163 FB) 10, 
(’24) AIR 1924 Mad 494: 47 Mad 483 FB 16, 21, 

F™1 ^^F^tY, 860 ' ( 82 Ind - Cas. 952) 26 

For! AIR 1930 Mad 514 FB <>■ 8 - 10. 

( 3j) AIR 1935 Mad 365: (58 Mad 721 FB) 9 in 

(’39) AIR 1939 Mad 167: (180 Ind Cas 4) ft 
'•«' "R 19« Mad 515: (1.0° lS?c£ «!? l!! 

( ^1) AIR 1921 Nag. 57: (63 Ind Cas 712) 

(25) AIR 1925 Oudh 592: (89 Ind Cas 17) 10 
F 3 ?) AIR 1937 Pat. 626: (16 Pat 589) 26 

( 31) AIR 1931 Rang 281 (2) # (9 Ranp 47?^ ft 
(’41) AIR 1941 Sind 13: (1LR 1940 > 8 

Kar 454) 

19 Cochin LR 316 „ 

30 Cochin I.R 258 nj 

30 Cochin LR 510 

33 Cochin LR 279 o 

?’St C m^ S ^ lect r S ecisions 159 9 

1M: <AIR 1952 Trav. 22S, ,4 

2 ? sk a a * s 

(’33) 23 Trav LJ 753 

24 Trav LJ 587 28 

25 Trav LJ 320 26 ‘ fZ , 

(’38) 28 Trav. U 1218 ? 

(’41) 32 Trav. LJ 121 £5 

35 Trav LJ 627 5° 

33 I rav 1945 Trav 289 -A 

36 Trav LJ 499 „ 

( 45) 1945 Trav LR 289 14 fr 

spilHlIcs 

«ilT’s Court, Alleopey respective^ ti,„ •' 

?r,a P w el tS S 

vl iaw, and both o.f them were referred fnr 
decision bv a Full Bench Ierred *° r 

s? ffiSTS 

ssasyss . wii1 au ° be -aa a 

1124, the ^sui^wa^dismissed‘ onS Too 


was restored to file and again dismissed on 29- 
10-1107. In appeal, the trial court decree was 
reversed and the suit decreed on 24-11-1113. 
In execution of that decree, certain properties 
attached before judgment were proclaimed foi 
sale when the revision petitioner intervened 
and objected to the sale of item 2 in the pro¬ 
clamation schedule. He stated that the pro¬ 
clamation was issued on the assumption that 
the property had been attached before judg¬ 
ment, that there was no such attachment, that 
even if there was such an attachment, it was 
not m force, that the same should be deemed 
to have been raised when the suit was dismis- 
sed tw.re by the trial court, and that for these 
and othei reasons the execution was to be 
stopped as regards item 2. The execution 

th he d -. that th0Ugh the trial court dismis- 
c n d H l h * su: i: 11 was decreed by the High Court 
and hence the attachment before judgment had 
revned. and that there is no substance in the 
objection that the attachment ceased with th^ 
dismissal of a prior execution application The 

*r fil L et, r wa ? dismissed and the claimant 
lias filed this revision petition. 

(3) In C. R. P. 562 of 1124. the plaintiil had 
obtained an ex parte decree on 11 - 6-1116 In 
execution of that decree certain properties 
'\ ere . f at £ ached and ,he Amin hied his Report 

tL iiHv »< So 3S3S. p p e :sr; 

“°”V the defendant. The decree-hnlH.n- „ 
10-4-1122. applied for sale of the property with 

out a fresh attachment. He reliSd ?n fhe S" 

SSW.it?JV.J- The claimant oWertid to 

was no attachment on the property The exe® 

af-K Ksv 

se-js. ^ 

the suit is subseouentlv reverb** , dlsn * lss, ag 
in the plaintiff's favour passed- *? 2 ) 
an attachment which had <r V , v Y hether 

cution of a decree - P 1Te ? ted >n ex*, 

ed to have been raised win? 1 , s J 10U * d be deem- 
of that decree would revive when asidli ' 

subsequentIv passed in fJL, ei l adeciee was 

and (3) whether an attachment . ? pla ‘ n,ifT : 
ment shall cease tn iL *«acnm5nt before Judg- 

out ion application seekm^ 3 /^ 0 ' when th e exe- 

« ree pursuant to that affn^fTP 1 ^ the d «- 

(° r default of the decre^t^M 116 ”* Js dlsm issed 

^ in Order 21 Rut C.RC. 3$ COntem P la t- 

that ) hS R to T be Q ^S I e?fd‘' iJthi reIevant 

Slows. 0 ' ° rder 38 ’ C PC - andian) C Treacl? £ 

fore judgment ei the Coutt shalf’ ,,a C hment b °- 
tachment t 0 be withd^i h u order the at- 

Stef *?£ 


There i, mrr SUK ,s dismissed." 

vival of the »5S on as to ,he fe- 

ttachment before judgment if 
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the suit dismissed by the trial court is decreed (8) In the Madras case cited above, His 
by the appellate court in reversal of the deci- Lordship Walsh, J. apprehends that serious 
sion of the trial court. difficulties will arise if it is held that all 

interim proceedings are revived when a suit 
dismissed by the trial court is decreed by the 
appellate court. In support he quotes the fol¬ 
lowing instance at page 518 of the report: 

"A temporary injunction might be granted 
against the defendant, say, prohibiting the 
manufacture and sale of certain goods pend¬ 
ing the disposal of the suit. If the suit were 
to be dismissed and on appeal it were de¬ 
creed, would the defendant be liable to be 
proceeded against if he had continued to 
manufacture the articles after the suit had 
been dismissed by the first- court.” 

It can be said, that on the plea of bona fides, 
the defendant cannot be punished for contempt 
of court; but other legal consequence for dis¬ 
obeying the order of injunction may follow in 
case the order of injunction like an order for 
attachment before judgment revives after the 
suit is decreed by the appellate court. If the 
injunction against the defendant was to res¬ 
train him from alienating his properties or 
from executing documents, that would also re¬ 
vive if under similar circumstances the attach¬ 
ment before judgment would revive. But such 
difficulties, as apprehended by His Lordship in 
this case, seldom crop up, particularly in cases 
of attachment before judgment. The principle 
laid down in the above case is seen to have been 
accepted in two single bench Visions of the 
Allahabad High Court, in ‘DULAR SINGH v. 
RAM CHANDER', AIR 1934 All 1G5 and GHU- 
LAM DASTGIR v. MOHAMAD AMIN, AIR 
1037 All 682. In the following decisions PIN- 
DI v. U. THAW MA\ AIR 1931 Rang 28 (2), 
BASAPPA v. RUDRAPPA’. AIR !939 Mad 167; 
•JYOTISH CHANDRA v. HAR CHANDRA, 
AIR 1928 Cal 234; and ‘PARMA NAND v. 
THARIJ LAL' AIR 1937 Lah 189 also the prin- 
enundate? in ‘BALARAJU v MAS1LA- 
MANI\ AIR 1930 Mad 514 is adopted 

(9) In ‘ATAMELU AMMAL v. KR SPINA 
AYYAR', 19 Cochin L R 316, it was held that 
the attachment before judgment taken out in 
a case ceases with the dismissal of the suit and 
that the filing of an appeal has not the eflect 
of automatically restoring it. In this case, their 
r ordships have not considered what the eliect 
would be if the trial court decree reversed 
and the suit decreed by the appellate court 
There was a decision reported at page 159 of 

the Select Decisions Vol. III. Co ,^ 8 It 
contrary view; but this was not followed, it 
was mentioned that they were not follow ng 


(6) A Full Bench of the Madras High Court 
in BALARAJU v. MAS1LAMAN1’, 63 Ivlad. 
334: (AIR 1930 Mad. 514) had held that upon 
the dismissal of a suit, the attachment before 
judgment necessarily ceased under O. 38, R. 9. 
even though the Court did not pass an order 
withdrawing it. The attachment before judg¬ 
ment itself is allowed to be ellected so that 
the defendant may not alienate his properties 
with intent to obstruct or delay the execution 
of any decree that might be passed in the suit 
against him. So the attachment is to enure 
for the benefit of a decree that has to be pas¬ 
sed thereafter and if no decree is passed and 
the suit is dismissed without much argument 
it can be held that the attachment will go or 
die with the dismissal of the suit. It has been 
found necessary to stress this point here oe- 
cause of certain observations in some other 
cases indicating that even if the suit is dismis¬ 
sed, the attachment before judgment will sur¬ 
vive if there is no order withdrawing the same. 
Walsh, J. who wrote the leading judgment in 
the case reported in A. I. R. 1930 Mad 514 re¬ 
ferred at page 515 of the report to the rulings 
of all the Indian Courts and came to the con¬ 
clusion that the consensus of authority there- 
fore was very much in favour of the view that 
an attachment before judgment ceased automa¬ 
tically when the suit was dismissed. Later 
on, His Lordship proceeded to consider whe¬ 
ther the attachment before judgment that ceas¬ 
ed with the dismissal of the suit would revive 
if the decree of the trial court was set aside 
and the suit was decreed by the appellate 
court. At page 518 of the same report, the 
learned Judge states thus: 

•■To say that on a suit being decreed m ap. 
neal all the interlocutory orders passed in 
the course of the suit arc at once revived 
appears to be going too far and might lead 
to serious difficulties. 

At page 4J9. he continues thus: 

“The object therefore of the attachment is to 
satisfy anv decree which may be passed in 
the suit, 3 and it this is read with R. 9 , U seems 
clear that so far as this attachment is con¬ 
cerned the decree passed in the suit is the 
decree'passed by the trial court and not the 

appellate decree.” 

(7) With great respect to the 0 P‘ m °" °* ‘he 
learned Judge, referred to above, it has to b 
mentioned that this Position. if accepted the 
correct, would lead to difficulties. In case me 

and so it is the auiy ° in suc h a way 

the provisions in the‘ prac tical 

sssjzi 

.’ErSfll a."-urt i ™s. d be at .a t ke„^ 

rJSmi'sled” mmean when the suit is dismis- 
sed by the final court. 



AMIN SHARIF' M J cll^d lOSCHAND 

iiSrara v" padmanabhaTunni',™; 

cation" fo^thM |urpo£ the^uit ^ained^as 

missed 8 , S and” all proceedings that! 

date must be deemed to b the j nter . 

iSorV h %"uTd aS bfre a vived including tm 
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order for attachment of the property. But the 
learned Judges who decided this case were not 
prepared to apply the rule when the suit was 
dismissed by the trial Court & decreed by the 
appellate court as can be seen hum the decision 
in "NARASIiUHA PADIYAR v. AUGUSTI’ 33 
Cochin L R 279. 

(10) The rigour of the principle enunciated 
in ‘BALARAJU v. MASILAMANF, AIR 1930 
Mad 514 (i’B), had been considerably slackened 
later on. The Full Bench decision of the Mad¬ 
ras Higii Court in 'VEERASAMI v. RAMANNA’ 
AIR 1935 Mad 365 referred to in 30 Cochin L R 

r t n * „ J I • A t rr r r\ __ 


-—-- WOllWl A_j xv 

51U and ‘KAYUDAMMA v. SIYERAJU\ AIR 
1943 Mad 515 are instances for this. In the 
iirst case, when on an application, a suit dis¬ 
missed for default was restored to file, it was 
held that the suit remained as it was on the 
day when it was dismissed, and that all interim 
orders passed till the disposal of the suit would 
revive. In the latter case, AIR 1943 Mad 515 
the suit was restored to file on review and it 
was held that the attachment before judgment 
effected before the suit was dismissed revived 
In this, the decision in ‘AIR 1930 Mad 514’ was 
distinguished, and that in ‘ALR 1935 Mad 365’ 
followed. In ‘CHHOTEY LAL v SOHRAB AT T 
KHAN', air 1925 Oudh 592. it hu™ ,?eM 
mat a surety who had executed a bond to get 
an attachment before judgment raised would 
be liable under the surety bond even if the 
suit was dismissed in the first instance and 
hen restored to file. If the words “ the suit 
s dismissed” in R. 9 of Order 38 were not in¬ 
tended to control the attachment if the suit 
was dismissed for default, it could be inter- 
preted to mean that the dismissal was to be 
by the highest court where an appeal against 
the decree had been filed. 

D-CRn7- U 9i ng T in /WLTTHAYYA PILLAI v. 

2 onJ raV . j 841 is als0 * n support of 
this view. The whole case lay till then inelud 

ing the ruling in AIR 1930 Mad 514 had been 
considered in that case. It was held fi? 
where an attachment before judgment (under 

had thG ?°f e . of 9 Ml Pro( ^dure of 1065) 

nnH n granted in favour of the plaintiff, 
and the suit was dismissed for default but 

°" the ■W'X-*'™ o( the 
£S3 WII, -«?? d . re was no special order of 
court withdrawing the attachment at the time 

aSd coXhl ? at ‘achment subsisted 

and could be availed of by the plaintiff in eve 

M, Justice Joseph ThaUath who wrote 

the leading judgment in that case was further 

2! ^on that there was no reason why there 

Should be any difference in the effect 

reve t rsed h f^s a it Clair !j P u tition was allowed, but 

S’S’SWAW- ,0 th “™ to o”jf 

n. 03 , c. p, c., which lays down that 

order shall be conclusive.” y ’ the 

1983 Trft..0o./B3 * 61 


This problem has been solved by a Full 
Bench luUng of tne Madras Hign Court in 
•AhUivAcrirtLAM v. PERiASAMt alLHY*L\ 44 
Mad 9U2. in inis case, pursuant to tue attach¬ 
ment Oeiure judgment the decree-holder ap- 
plieu in execution to sell me property and an 
uraer ior sale was oblamea, and a ciaim to tne 
property was prelerreu and allowed by the 
court. On a suit 10 contest the order on the 
claim, being filed more than a year after such 
order, it was heid that tne property must i>e 
deemed to have been attached in execution of 
a decree by virtue of O. 38. R. 11 , C. P. C. 
and so a claim put in objecting to that attach¬ 
ment, alter the order for sale, may properly 
be regarded as a claim petition tiled in execu¬ 
tion of the decree, so that a suit to set aside 
the order on tne claim thus preferred could be 
hied within one year of that order. Tims an 
attachment before judgment was placed on the 
same footing as an attachment in execution of 
the decree when the decree-holder applied 
to enforce the attachment before judgment in 

Trav el Vlr of Thaliath - J- 'in 21 

, av L ^ 841 , that no distinction need be 
between the . .effect of attachment 

• c aim P etll,on was allowed but 
ieveised m a suit, and when a suit was 
dismissed but restored to file and decreed 
would make the position stronger that the 
be1n H fW* before judgment which ceased to 

mivp f «-h.„If" ’ SU “ was disni 'ssed would 
Haim n® the su ‘ t , was decreed. When a 

r!l«ri fhi 10 " , Was , allcnved and 'he attachment 
! as K ed \. the order °. { attachment would be held 
to be in suspense, if ultimately the claim order 
was set as.de in a suit for the purpose The 
attachment would therefore be in a state of 
suspense, and when that is revived if ! 

h „T e f- tr °. m the *"* °» the origi- 

nal attachment was put into force B 

V. NA R AYANAi?2 5 ' 0 Tr 0 ™ d L J 

held that no hardship would result to the owner 

told* thaTth. ?,V“n hed before juci S m ent, being 

tion considerations of equitv also prevailed 

conclusion! ta “»« ‘0 tfffflS 

e a ii 1 L R ![ erence had aIso h een made in that 

SHipStS 

terms: therefore answered in the following 

ceSed fn h! tt ; aCl i ment ** ,ore J l,d fnne»t which, 

h • n fo J ce w,th * he dismissal of the 

suit h "n™ ,he derree dismissing the 

2™ ’? f ni^uently reversed and a decree in 
'he plaintiff’s favour is nassed. evenhv n£‘ 

ifmmm 

03) SECOND QUESTION- a„ ” 
this will denend on the Snstn.HW. ? S f r t0 
on O. 21, R. 55 ( C ) C p r t° b ° P ut - 

downNSt St Ke'S 
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v. PARVATHINATH PILLAI', 28 Trav L J 
1218 which had been referred to in ‘ NARA- 
YANA PILLAI v. CHANDRASEKHARA’. 1945 
Irav LR 28U mentioned above. In the ‘28 
Trav L J* case relying on the principles enun¬ 
ciated by Sections 108 and 115 of the Travan- 
core Civil Procedure Code, corresponding to 
Sections 144 and 151 of the Indian Civil Pro¬ 
cedure Code, it had been held that an attach¬ 
ment effected in execution of an ex parte 
decree which was subsequently set aside result¬ 
ing in the restoration of the suit to file, would 
revive if the suit was again decreed in plain¬ 
tiff's favour. It is doubtful whether S. 144 
of the Indian C. P. C. could be made applicable 
to execution proceedings, for, the procedure 
prescribed under this section is made applica¬ 
ble only to original proceedings. At any rate* 
the provisions in S. 144 can be attracted only 
on the satisfaction of three conditions, namely, 
(I) the restitution sought must be in respect 
of the decree which had been varied or revers¬ 
ed; (II) the party applying for restitution must 
be entitled to a benefit under a reversing de¬ 
cree and (III) the relief claimed must be pro¬ 
perly consequential on the reversal or variation 
of the decree. The court can make an order 
for restitution only if these conditions are satis¬ 
fied. In order to get a revival of an attach¬ 
ment which had terminated, none of these con¬ 
ditions could be applied, and so section 144 
would have no application. It is always open 
to the party'who thinks that his rights are 
deferred to satisfy the court that he is entitled 
to a particular relief and obtain the necessary 
orders to protect his interests. If in execu¬ 
tion of a decree an attachment had been effect¬ 
ed. and if the decree was reversed or set aside 
the aggrieved partv could move the court which 
was then seized of the case to effect an attach¬ 
ment of the property, which should be deemed 
to have been terminated by the reversal of the 
decree, men the party has the right to claim 
such a relief it is seldom that the provisions of 
S. 151. C. P. C. are invoked to help them, it 
does not therefore appear that the basis of the 
decision in ‘28 Trav L J 1218* is correct. 

(16) The ruling in 'PARMA NAND v. THARIJ 
IAL' AIR 1937 Lah 169 is also in support of 
the position that when a decree is reversed 
the attachment shall be deemed to have been 
withdrawn and that a subsequent reveral or 
this decree will not revive the attachment No 
doubt, an attachment which is raised by an 
order on a claim petition will revive if the- 
claim order is subsequently set aside in a suit 
But this is by virtue of the provision in O. 21. 
R 63 C P. C. An attachment raised by an 
order' in a pending application because^ th 
dispute between the parties to the , d ? cr “ t ^ 
also revive if that order is reversed in, appeal, 
because the proceedings in execution are oon^ 
tinned in the appellate court if.the* 
filed against that order But this . an ,i°^ d ^ 
not apply when the attachment is deeim*u> 

be withdrawn under clause (c) of O. ZI, «- 

(17) The answer to question two is therefore 
(hat an attachment effected in e «cubon of a 
decree which is subsequently reveled or se 
aside shall be deemed to be withdrawn and 
that there will be no revival of this attachmen 
when the suit is decreed by the same court, or 

a superior court. . 

Mft) THTRD QUESTION: There is ronsi 

derable difference of opinion between 


attachment has been eilected, such attachment 
shall be deemed lo be withdrawn if the decree 
is set aside or reversed. The attachment is a 
process in execution and it depends on the 
subsistence of the decree in execution of which 
the attachment is eilected. So, when this de¬ 
cree goes, the attachment also ceases. If the 
suit is again decreed by the same court which 
set aside the decree, or by a superior court 
which reversed the decree, it is this latter de¬ 
cree with a fresh starting point of limitation 
that has to be executed subsequently, and so the 
previous attachment under a decree which no 
longer existed cannot revive. 

(14) As observed by Mitter, J., in 'SRI 
RAMWANIK v. TINCOWR1 RAT. 4 Beng LR 
G3 an attachment prior to a decree is not an 
attachment for the enforcement of the decree, 
but is a step taken merely for the purpose of 
preventing the debtor from delaying or ob¬ 
structing such enforcement when the decree 
subsequently passed shall be sought to be exe¬ 
cuted. An attachment after the decree is, on 
the other hand, an attachment made for the 
immediate purpose of carrying the decree into 
execution, and it presupposes an application on 
the part of the decree-holder to have his de¬ 
cree executed. This distinction is also ex¬ 
plained in 'BASIRAM MALO v. KATTYAYAN! 
DEBT, 38 Cal 448. According to this ruling 
an attachment before judgment does not for 
all purposes stand on the same footing as an 
attachment in execution proceedings. This, 
indeed, is obvious from first principles. The 
attachment does not of necessity ensure the 
property to the person who attaches it. He 
becomes entitled to proceed against it only if 
he eventually gets a decree. The plaintiff must 
not only wait until he has obtained a decree; 
it is not competent for him to proceed against 
the property attached until he has also taken 
the primary steps which the law requires for 
its enforcement; in other words, he must apply 
for execution, iust like any other creditor. 

This distinction also came up for considera¬ 
tion in a recent decision of this court in KON- 
CHERIA KOCHOUSEPH v. . OUSEPH 
CHANDY’. 1952 Ker L T 144 wherein the deci¬ 
sions mentioned above were quoted with ap¬ 
proval. Thus, an attachment in execution 1 . 
a process in execution, and such process can 
be in force only so long as the decree pursuant 
to which the attachment is effected is ahve- 
When that decree is set aside or 

“ en !n "ffiMfviSEf SBBf v !* 1 CHAN¬ 
DRASEKHARA PILLAI’, 1945 Trav L R 289. 
It was held there, in the first instance, that an 
attachment in execution of a decree would ter- 
rnirnte with the reversal of that decree. How- 
ever this ruling added a rider that though the 
attachment, would cease with the reversal of 
fhe decree and. if that decree were reversed on 
anneal or annulled on review, this later decree 
did not revive the attachment so as to affect 
alienation made before the date of such. re vers »1. 
and that subject to this qualification the attach- 
a would revive With due respect to 

the learned Judges who derided that case, it 
has to be mentioned that this qualification can¬ 
not find .omport on a strict and grammatical 
interr>r«tation of O. 21. R. 55 (e). Civil Proce- 

duro Code. - 

There is another rulinr ih * Travan- 
core High Court reported in ‘KRISHNA IYEN 
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several Indian High Courts in treating the 
attachment before judgment as an attacnment 
in execution within the meaning ol O. 21, R. 57, 
C. P. C. The Madras, Bombay, Sind, Cochin 
and Nagpur High Courts, and the Travancore 
High Court in its two later rulings, have taken 
the view that an attachment beiore judgment 
would cease to be in force it an application lor 
execution in furtherance of the attachment be 
fore judgment was dismissed for default. The 
earlier rulings of the Travancore High Court, 
and the Allahabad, Calcutta and Patna Hign 
Courts take the opposite view. O. 38, R. 11. 
C. P. C. reads thus: 

“Where property is under attachment by vir¬ 
tue of the provisions of this Order and a 
decree is subsequently passed in favour of 
the plaintiil, it shall not be necessary upon 
an application for execution of such decree 
to apply for a re-attachment of the property." 
Order 21, R. 57, is as follows: 

“Where any property has been attached in 
execution of a decree but by reason of the 
decree-holder’s default, the court is unable 
to proceed further with the application for 
execution, it shall either dismiss the applica¬ 
tion or for any sufficient reason adjourn the 
proceedings to a future date. Upon the dis¬ 
missal of such application the attachment 
shall cease." 

Order 21, R. 55 is the corresponding provi¬ 
sion in the Travancore C. P. C. There, after 
the words “the attachment shall cease", the 
words “unless the court expressly directs that 
it shall continue in force" are added. Apart 
from this, there is no difference in this provi¬ 
sion in the two statutes. 

(19) The question to be considered is whether 
the attachment before judgment would cease 
on the dismissal of an execution application 
for default, where a decree-holder had in exe¬ 
cution of the decree obtained by him applied 
to enforce the decree pursuant to the attach- 

°, ne of the arguments 
advanced to hold that the attachment would 
not cease was, that while a suit to set aside an 
order on a claim petition had been provided 

Z r J* th .t case of attachment in execution of a 
decree, there was no corresponding provision 
ln 'case of attachment before judgment It 
was therefore urged that it was the intention 
nf Legislature to treat these two categories 
of attachments as separate. As already men¬ 
tion 6 heSl qUe r, t n n n had u COrne up for considera¬ 
tion before a Full Bench of the Madras High 

r ®P° r t e d in ‘ARUNACHALAM CHETTI 
v PERIYASAMI SERVAI’, 44 Mad 902 A 
reference to this had also been made white 
deahng with the first question. Accepting the 
conclusmns arnved at there, it will be seen that 
£« » n ? sc °P e f° r the distinction sought to 

Jfsio^ffo^r ° f the 3bSenCe ° f SUch a p - 

^^ Section 51 of the Civil Procedure Code 
pi escribes the procedure in execution One of 
the procedures prescribed is that the wurt 
may, on the application of the decree-holder 
order execution of the decree by attachment' 
and sale or by sale without attachment of nnv 
pr 1 oper . ,y - Where the decree itself directs the 
sale of properties, as in the case of mortgage 
,s clear that no attachment is neces- 
> r , bringing the property to sale in exe¬ 
cution of that decree. Order 21, R. 30, C. P. C 


provides that a money decree may be executed 
by trie detention in the civil prison ot tbe 
judgment-debtor or by the attachment and sale 
of nis property, or by both; and this provision 
read along witn O. 21, R. G4, which provides, 
that any court executing a decree may order 
that any property attached by it snail be soid. 
will clarity the position that in execution uL 
money decrees, an attachment is necessary be¬ 
fore ordering sale. Thus an attachment of the 
judgment-debtor's property in such circum¬ 
stances is necessary. S. 51 Cl. (b) therefore 
empowers the court in general terms to attach 
and sell in execution any property and this 
has to be interpreted to mean that the court has 
jurisdiction to attach and sell in execution anv 
property which the decree-holder puts forward 
as the property of the judgment-debtor. Thus 
an attachment of the debtor’s property is neces¬ 
sary though in some cases it has been held that 
a sale without an attachment might be only 
an irregularity and not an illegality. At anv 
rate, ordinarily there must be an attachment 
of the property before sale of the same can 
be ordered by the court. 

(21) Order 38. R. 11 provided that in case 
there was an attachment before judgment there 
was no necessity for a reaitachment of the 
property in execution. This could be taken to 
mean that when the property attached before 
Judgment was sought to be proceeded against 
t n e ,* ec u utlan ’ the attachment before judgment 
would be deemed to be an attachment in exe¬ 
cution of the decree. Order 21. R. 57 does 
not say that the attachment mentioned there 

whirh FSUant » t0 an , a PP lication for execution 
uhich is subsequently dismissed for default. If 

the execution application was filed only t 0 en- 

for<» e mi ch altach " ient : viz., an attachment be¬ 
fore judgment, then it has to be taken that 

of e thJ! a ? m r nt *- ShaI1 A Cease with the dismissal 
of that application. According to the Travan- 

subsisting 1 ^ 1 7l Cleai i that the attachment 
MnSoH&t r d n0t h . nve been Pursuant to an 
application for execution; for, even while dis- 

court. n fn a ? pli $ ation 11 was open to the 
court to keep in force the attachment effected 

pursuant thereto. As already menTfoned when 

Sent dC K r ? e ' h0 de i applies ‘o enforce an attach^ 
J ud g m ent in execution, such at- 
tachment becomes an attachment in execution 

otherwise * sVif'°? h Why U has to be treated 

which wanted ex ?£ ullon application 

wnicn wanted to enforce the attachment 

byTo“e d „r' 0 ,L defa / 11 A"* deeree-hoWer then 

*dentical question has been elaborately 
mvv e D d n y , a Fu " Bench o f five Judges in 
CHeSmr^ iSFE** v ' CHmAMBARAM 

(FBI S« A , R ,u 924 , Mad 494: 47 Mad 483 
i ree °* the lear ned Judges took the 
view that the attachment before Judgment be- 

annifo i'" attachment in execution when an 
application for execution of the decree is ad¬ 
mitted and that such attachments are governed 

sa-kstt, s ? sz 
»» 22 =f T «fe srvss&x T t 
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nad been obtained b el ore judgment or is to 
ue connnea to an atiacnmeiu lirst sougm 
and ooiainea alter uecree anu in execution 
oX tnat decree, n is wen settled tnat aiiacn- 
ment creates no title in tne decree-noiuer or 
Uie prospective decree-noiuer as Uie case may 
be. It is merely a process wnereoy tne court 
puts ns iianu on tne property attacned and 
Keeps it in cuslocna legis until something 
else Happens, it appears to me that Order 
Kuie il, provides that, when property 
nas been attaciied before judgment, it re¬ 
mains attached when in due course after 
judgment, the decree-holder applies for exe¬ 
cution of his decree, it has resolved doubts 
alluded to in ‘KAMKIilSIiNA DAS v. SUIl- 
FUNNISSA BEGUM’, 6 Cal 129 PC, as to 
whether after decree it might not be neces¬ 
sary for the attaching creditor to re-attacn 
the property and it provides in terms that the 
property shall remain attached upon an ap¬ 
plication for execution of the decree. I am 
unable to see that there is any dilference in 
‘rerum natura’ between an attachment before 
judgment and an attachment in execution of 
decree except that the one is prospective 
and, after the condition is fulfilled which 
brings it into active operation, namely the 
obtaining of a decree confers a priority in 
time. • But an attachment before judgment is 
not a remedy of a kind higher than, or dif¬ 
ferent from, an attachment applied for and 
obtained for the first time in execution of a 
decree already passed. Language is used 
in some of the cases which might suggest 
that the mere passing of a decree converts 
an attachment before judgment into an at¬ 
tachment in execution. I do not adopt that 
view for the reasons pointed out by Wallis. 

C J , in ‘ARUNACHALAM CHETTY v. PERI- 
YASAMI SERVAI’. 41 Mad 902 FB. The rea¬ 
soning appears to be this—& I respectfully re¬ 
gard it as perfectly sound—that a decree-hol¬ 
der need not proceed in execution unless he 
chooses to do so. and it would therefore be 
absurd to say that an attachment is an at¬ 
tachment in execution when there is no exe¬ 
cution. The turning point comes in my 
opinion when the decree-holder by filing an 
execution petition has shown that he means 
to execute his decree and I am myself unable 
to escape from that which seems to me the 
logical conclusion that, when he has elected 
to proceed in execution, an attachment which 
he has obtained and on which he must neces¬ 
sarily base his petition and demand for sale, 
becomes automatically an attachment in exe¬ 
cution. That seems to me to underlie the 
reasoning of the judges in the Full Bench 
case to which I have referred, particularly 
of Spencer, J.. with whom I find myself in 
complete accord. I think it is also implied 
the reasoning of the judgment mBAVlJD- 
D!N SAHIB v. ARUNACHALA MUDALI. 26 
Mad L J 215. I confess I am not impressed 
by the argument that Order 21. Rule 57 is 
a penal enactment which takes away rights 
which would otherwise exist and must there¬ 
fore be construed ‘verbatim et literatim No 
common law rights are here involved The 
whole position of the decree-holder and all 
his rights are alike the creatures of a bundle 
of statute-made provisions. The statute 
runished lack of diligence on the oart of the 
decree-holder. T am unable to see any logi¬ 
cal reason why his lack of diligence should 


Padmanabha(FB) (Govinda Ptllai J.) A. I. R. 

be punished only if he has attached the pro¬ 
perly alter decree but excused u he attached 
it before decree. Nor qo 1 think that the 
grammatical construction oi Order 2i, Rule 
o/, can really bear the construction sought to 
be put on it. The words are “where any 
property nas been attached in execution ui 
a decree.” That I construe as meaning 
“where any property has been in a state ol 
attachment in execution of a decree” and 
not confined to cases where the lirst act of 
attachment was made subsequently to the 
decree. To put it in the technical language 
of grammar, I regard “has been attached”, 
as a perfect and not as aorist tense, in my 
opinion, when a decree-holder having obtain¬ 
ed his decree takes out an execution petition, 
he has, in effect, elected to take the benefit 
of Order 38, Rule 11, and asks the court to 
treat his attachment henceforth as an attach¬ 
ment in execution of the decree which he is 

I • < A f tVI 1 t 


seeking 

to 

execute. 

When • he 

has 

made 

that 

election, it 

seems to 

me 

that 

his 

attachment 

thereupon 

be- 


comes subject to those requirements, of di¬ 
ligence laid down by Order 21, Rule 57. 1 
cannot assent to the view that attachment 
before judgment and attachment in execu¬ 
tion are two such wholly different things as 
to make any provision applicable in express 
terms to the one in no event applicable to 
the other, because, in my view, as soon as a 
decree-holder applies for execution on the 
strength of the attachment that he has ob¬ 
tained before judgment and which he seeks 
after judgment to use as validating the sale 
for whish he is applying, he thereby by his own 
act asks the Court to treat his attachment, 
as being an attachment in execution. I 
would, therefore, answer the question pro¬ 
pounded in the negative.” 

(23) Ramesam, J. who had agreed with Coutts- 
Trotter, J., had also elaborately considered the 
question and the view expressed by His Lord- 
ship can be adopted. The same view is also 
adopted in the following decisions. ‘HARI v. 
SHR1NIVAS’. 55 Bom 693: AIR 1931 Bom 550; 
‘PRIBHOMAL v. KISHNOMAL’. AIR 1941 Sind 
13 and ‘GANAPATI v. MAHADEO’, AIR 1921 
Nag 57. In ‘TRAVANCORE NATIONAL AND 
QUILON BANK v. OUSEPH THOMAS’, 35 Trav 
L J 627. a Division Bench of the Travancore 
High Court, held that there is no difference ‘n 
‘rerum natura’ between attachment before 
judgment and attachment in execution except 
that the former is prospective and confers a 
priority * in time, and that when a decree is 
passed, an attachment before judgment be¬ 
comes as much an attachment in execution by 
virtue of the provision of O. 36, R. 11 (Travan¬ 
core) corresponding to O. 38. R. 11 of the 
Indian Civil Procedure Code. The same prin¬ 
ciple was followed by the same learned Judges 
in ‘PALPU v. NARAYANAN’, 36 Tray L J 499 
at 501. It was held that the life of the attach¬ 
ment before judgment appeared to be bound 
up with the decree that if the decree was re¬ 
versed in anpeal. the attachment would end but 
if in second appeal, the first decree was restored 
the attachment would revive, and if the d-cree 
he dead for want of anv application for exe..u- 
tion. attachment must be deemed to have died 
vith it Thev also referred to NARAYANa 
PITT.AT v. CHANDRASEKHARA PITT-AI. £ 

Trav L J 310 eerresoondin« to 
289) which held that the revival did not re- 
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late back so as to affect alienation effected be¬ 
fore the date oi such reversal. As already 
shown while dealing with the first question of 
this reference, this is not a view that can be 
accepted. 

(24) The Cochin High Court has followed 
. ‘ME YAPP A CHETTIAH v. CHIDAivIBERAM’, 
AIR 1924 Mad 494 and held that the only pri¬ 
vilege the decree-holder in such a case enjoys 
is that there is no necessity fur him to reat¬ 
tach the property. But it does not exempt him 
from the penalties that await negligence on the 
part of the attaching decree-hoioers in general 
as Provided in O. 21 . R. 57. C. P. C\: O. 21 . R. 
.^•Cochin C. PC. (Vide the Full Bench ruling 
NAMBOORI v. MADHAVAN 
NAMBOORI. 30 Cochin L R 258). 

NATU C^vr-°r? P ° Sit ?.,^ ieW * S tak « n in ‘SHIB- 
r^M I r c Sli ^ GH v - SABERUDD1N AHMED’. 56 

r V f6 A n rl as me " tlon ed there that O. 21, 
, .V L • , was intended to provide a re¬ 
medy loi the grievance or inconvenience which 
is apt to arise, where, after an attachment in 

nnf L f tl ?u’ l . he a PPi lca tion for execution can¬ 
not further be proceeded with by reason of the 
decree-hoMer s deiault; and that it was no part 
of tne intention of this rule to sav that an 
attachment before judgment which existed be- 
fore any application could be made in execu- 
iffl *. 3 ™ 1 which prima facie continue to have 
lf no a PP>ication for execution had been 
made, should fall to the ground merely because 

to nothing®" application for execution-has come 

(2C) If the provision in R. 57 of O ’1 C P 
is to avoid the grievance or inconvenience of 
the judgment-debtor, it is necessary to apply 

oroneTtiP , 111 AO 83 'a *° al1 aUac hmJnts of his 
Aft « r . decr ee, an attachment before 

aDarT frnm Jtc 1 have ■?, lnde P cnd ent existence 
aP j r rom , lts association with the decree 

and when the decree is sought to be enforced 

ed f th? ie n nC h ° f V 1 ® attachment already eHect- 

eici?tion U ThA .h eC ° ,nC v an attachment in 
execution. The other rulings that hold the 

at? ««i ew are ANJANEYULU v SUBBIAH* 
PRASAD" AIR SS* * 

Th?£.“ AHANA ^ BARUI ^^ 

view a re^EA°PEN U THOMAs'v.‘ iTTy'kURIEN^ 

•PARVATHI BAI v. KANTHIMjVrHT A mm I ? 3 . 1 

rrf? v'Tf 2 ?r MAS '• 

under the Civil Procedure Code ofl06WTvf 
responding" to^a 

that all the British Indian Courts ^S* Ver ; 

speak with one voice on the matter £} *{J°! 

»t would therefore require careful * 

tion before disturbing the course of 

nties in Travancore and SSL auth °- 

rent Their Lordships therefor? did Z* CUr ‘ 

particularly into that question as it wasuJP 

fJoVt° r them *° dcdde that «« on another 


(28) In 28 Trav. L. J. 753 (Sic), though it 
was unnecessary to consider this question for 
the uisposai ui the case, their Lorusnips had 
expressed their view on the mailer, inis is 
v.nat tneir Lordships say, at page 755 of the 
report, particularly referring to 'MEYAPPA- 
CllisXTiAn v. CHIDAMBARAM’, 47 Mad. 483 
“Even according to tne British Indian decisions, 
in order that an attachment before judgment 
should come to an end under O. 21 , U. 57 , 
it is necessary that the decree-holder should 
have applied lor execution by sale of the at¬ 
tached property and his application been dis¬ 
missed lor default.” This has not happensd in 
the present case. Hence it is manifest that 
O* 21, R. 55: O. 21. R. 57 (Indian) has no ap¬ 
plicability. Thus, the question now before us, 
did not directly arise for consideration any 
where in the above cases. 

(29) 'USSAN KANNU v. SAHUL AMEETHU*. 

. ,*rav. L. J. 893 definitely held that the pro- 

visions in O. 21. R. 57 (O. 21. R. 55 Travan- 
core) would apply in terms only to attachment 
in execution. Since a simple money decree can 
be executed against the judgment-debtor's 
properties only after attachment of his proper- 

lies ' u hen P ro P er, ' es are proceeded against, an 
attachment is a necessary act to be done be¬ 
fore execution can be enforced. When the at¬ 
tachment before judgment is relied and en 
forcement of the attachment before judgment 
depended upon the decree itself, it will be ex¬ 
pedient and proper to treat an attachment be- 
lodgment as an attachment in execution 
when further steps to proceed against the pro- 
pert'es attached are applied for. and to apply 
the provisions of Or. 21. Rule 57 C. P. C in 

d ™ al of execution application for 
the decree-holder’s default. It is therefore held 

JJaL tn h attachm . ent b r for e judgment shall 
10 be operative when the execution ap- 

SZ*™ sc<?kin f„ execute the decree p U £ 
suant to such attachment is dismissed for rea- 

so " s *' l S® d in ° r - 21 - Rwle 57 C. P. C. (Indian). 

in ( thi ♦ 0rde . n ? P ass?d b ." the courts below 
Zri it '- ,0 r ? v,s, ° n Petitions require re-consi¬ 
deration in view of the decisions on the points 

sTSe d JSfTh These “ rd ' rs »™ ttmtoS 

set aside, and the cases sent back for fresh 
vision ^petitions. inV0,Ved in ,hcse «>■ 

A/R.G.D. Orders set aside 
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p. V. Pathrose, Appellant v. Sirkar. 

A. S. No. 23 of 1124 (c), D/- 20-12-1951. 

(1 a* — Cochin Municipal Ac 

tons - v ?iL of i 113 V s ; r Rieht {0 co,1 «' 

ions ■— farming out of right — Right to re. 
ceive unpaid tolls after farming out 

™n nc . e . a .. local body farms out the right to 
colhrt toU. ° r other fees due to it the res- 

to take the steps necessary to 

that* o C f fhe"/nn S i t K a ^ ° f the farmer a ^d not 
that of the local body concerned. No doubt 

sometimes the assistance of a Municipal 

Council or a Local Board might be found 

-j- safe to „ r 

dUTtrc.^* proposition to hold that thrift? 
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several defences which could better have been 
left unsaid. We shall however confine ourselves 
to the consideration of such defences as found 
favour with the learned Judge in the Court 
below and another ground of defence raised 
before us. The lower Court dismissed the suit 
mainly on two grounds. With respect to the 
claim for unpaid tolls on account of the hired 
lorries the learned Judge held that a notification 
issued by the Government on 6-11-1120 exempt¬ 
ing those vehicles from payment of municipal 
tolls in the State furnished a complete answer 
to repel it. 

As for the claim relating to Government- 
owned vehicles the reason the learned Judge 
mentions is that the plaintiff as the toll con¬ 
tractor or the rent farmer had by himself no 
right to maintain the suit. According to the 
learned Judge, the toll contractor or the rent 
farmer was only an agent of the Municipal 
Council and a suit instituted otherwise than 
in the name of the principal was not maintain¬ 
able. This reason, if good, was sufficient to 
entail the dismissal of the entire suit and no 
independent ground need have been found to 
repel the claim relating to the hired lorries. 

Besides repeating these two grounds a third 
ground urged before us on behalf of the Gov¬ 
ernment. the respondent herein, was that as the 
right to levy tolls was a statutory right and as 
the statute creating the right had provided a 
remedy for its realisation, that remedy was the 
sole or the exclusive remedy open to the per¬ 
son entitled to claim the tolls and that the 
common law right of recovering the dues by 
means of a suit was not available to him. 


to receive unpaid tolls or fees would con¬ 
tinue to vest in the Municipal Council or 
other local body notwithstanding the farm¬ 
ing out of the right: AIR 1936 Mad 547 
and AIR 1943 Mad 122, Rel. on. (Para 3) 

(b) Municipalities — Cochin Municipal Act 
(18 (XVIII) of 1113), S. 106 (1) — Unpaid 
tolls — Suit for. 

The remedy provided by S. 106 is by no 
means full or adequate and therefore a 
municipality or its contractor has a right of 
suit for realising the unpaid tolls. 

(Paras 4 and 7) 

(c) Municipalities — Cochin Municipal Act 
(18 (XVIII) of 1113), S. 104 Proviso. Cl. (b) — 
Notification under — Government’s power to 
make notification retrospective. 

Normally statute laws and all rules and 
notifications issued thereunder are prospec¬ 
tive in their operation and when the Legis¬ 
lature delegates a power to Government to 
issue a notification or promulgate a rule, in 
the absence of express authority to make 
the operation of such rules or notifications 
retrospective. Government on their own 
cannot make the operation of such rules and 
notifications retrospective. It will be 
opposed to reason and commonsense to hold 
that such a power is implied in clause (b) 
of the proviso to S. 104. (Para 10) 

K. Achuta Menon and P. Divakara Menon. 
for Appellant: M. N. Parameswara Pillai, Govt. 
Pleader, for Sirkar. 

REFERENCES: Courtwar/Chronological/ Paras 
(’36) AIR 1936 Mad 547: (59 Mad 887) 3, 6 

(’43) AIR 1943 Mad 122: (207 Ind Cas 292) 3 

(1859) 141 ER 486: (6 CB (NS) 335) 6 

KOSHI J.: This is a plaintiffs appeal. 
During the years 1119 and 1120. the Trichur 
Municipality farmed out to him by public 
auction the right to levy tolls on vehicles and 
animals entering the Municipality. The suit 
giving rise to this appeal was brought to realise 
from the Government unpaid tolls in respect of 
certain motor lorries used by them during that 
period. That was a period of acute shortage in 
fire-wood and the Government through their 
Forest Department took upon themselves the 
task of selling that essential article at fair 
prices at depots run by or under the control of 
the Forest Department. For the purpose of the 
said venture fire-wood had to be brought to 
Trichur Municipal area from the Government 
Reserve forests. A few Government-owned 
motor lorries and some hired lorries were used 
for that purpose. . .. f 

The plaintiffs case was that in spite ‘ oi 
demand the tolls due on account of those 
vehicles entering the municipality were not paid 
by Government. In his plaint he claimed 
Rs. 8500/- or such other sum as may be 
judged due on scrutiny of the lo 8b°°{V 
maintained by the Forest Department. In he 
course of the suit the sum total of the unpaid 
tolls was ascertained to be Rs. 2362 Of this 
sum Rs. 1228 represented the amount due 

iSH £ d Sd eff; Thfp'ain^ 

has hence brought this appealcla,iming a *ecre 
for the aforesaid sum of Rs. 2362 together wi 
future interest and costs in both the ewirts. 

(2) The written statement the Qovettm^L 
filed in the suit makes queer reading. It raises 


(3) We shall now proceed to consider these 
grounds one by one. but in so doing it is con¬ 
venient to take up the second ground that the 
plaintiff by himself had no right of suit first. 
Though this ground had found favour with the 
lower court it was only a half-hearted support 
which the learned Government Pleader was 
able to give to it. The effect of farming out 
the right to levy tolls or to collect the fees for 
the use of a cart or bus stand belonging to a 
local authority is that such farmer becomes the 
sole person entitled to collect those dues. The 
local ^authority is only entitled to get the lump 

sum fixed by the contract from 1 MunidMwS 
There is no provision in the Municipal aci 

Which would go to show that after the farming 

out anv further right to the tolls or other fees 

will inhere in the municipality. 

This position has been given Judicijri r ecog- 

« ,h /. m 

SS aVoSMW p cS-noor 

Municipality launched against. a Counter of 
that Municipality for persistent refusal by tne 
latter to pay the Prescribed fcef° r ^^ion 
the municipal cart-stand. The pro to the 
failed as the dues were really ” a U rt- 

contractor to whom the right o ^ *5“ Municipal 

stand fees had been granted by the Mumcm 

Council. The Councillor pSution 

suit for damages forHigh Court in 
against the Chairman d Judg g 

restoring the decree m plain tiff which 

passed awarding damages io i ‘ J , d that 

the District ,S a f he re Sfctor Snot be 

the amounts due to the coni‘Municipality and 

said to be amounts due to the ‘chairman 

that the prosecution launchea Dy 
was rightly thrown out. (COIMBATORE) 

■£ ; UI jJISHA , T 0 fficiA? I 'cOUNCIL'. 
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AIR 1943 Mad 122 this decision came up for 
consideration and it was explained (page 126) 
that its implication was that the person to whom 
a municipality had sold the right to collect 
certain fees and not the Chairman of the 
municipality had to take the necessary steps 
to collect those fees whether by litigation or 
jotherwise. These two cases fullv support the 
view we expressed earlier that once a local body 
farms out the right to collect tolls or other fees 
due to it the responsibility to take the steps 
necessary to realise it is that of the farmer and 
not that of the local body concerned. No doubt 
sometimes the assistance of a Municipal Council 
.or a Local Board might be found necessary when 
the contractor seeks to realise it by seizure or 
distraint. The relevant Act or Rules may also 
provide for such assistance, but it is entirely a 
different proposition to hold that the right to 
( receive unpaid tolls or fees would continue to 
fvest in the Municipal Council or other local body 
notwithstanding the farming out of the right 
It is therefore difficult to sustain the lower 
courts decision on this ground. 

<4) Next we shall take up for consideration 
the thu-d ground referred to viz., that in respect 
of a claim like the present the aggrieved party 
had no right of suit at all and that his remedy 
was confined to what is prescribed by the 
statute creating the right. Section 106 ( 1 ) of 
the Cochin Municipal Act, XVIII (18) of 1113 
enacts as follows: 

4 Tf the toll leviable on a vehicle or animal is 
not paid on demand, the person appointed to 
collect it may seize and detain such portion 
or the appurtenances or load of such vehicle 
or animal as will, in his opinion suffice to 
defray the amount due; in the absence of any 
such appurtenances or load or in the event of 
their value being insufficient to defray the 
amount due. he may seize and detain the 
vehicle or animal.” 

< 2 >- <3> and (4) of the section 

Tf h n . Pr ° CedUr J e .1° be followe d after 
“S' 11 wa t ar eued that the word "may” 
occurring in sub-section (1) has a compulsory 

oSs^Confprrwl th ° Ugh thC St3tUle in ter " 1S ha S 
J d a po . wer 14 really creates a duty. 

thA cannot accede to this argument, in 

of the rflSnV ln as amended by Section 18 

S' 

106 OMo be e the 0 solA Ure prescribed by section 

open to a municiplmy YrXtr*' 
nonpayment of tolls. Section H~ i/Yn thS^ 

,, ?ny in tax h orTn i °fV f th * Municipal Council 
ever due to ff ’ IhX ° the S amount what so- 

a corSf c L°i 

£^ho r ;te r n .t si? & jg5r.fi 

municipality the question of writing off the 
same as irrecoverable would neVer anseThif 
l *°n , would also show that there is no Si 
or substance in the argument that the mere 
failure to seize, if we may say so, the offend- 

ing animal or vehicle, will serve as a waiver 
of the right to claim the toll waiver 


(5) The two Madras cases cited earlier 
assume that under the Madras District Muni¬ 
cipalities Act a person in the position of the 
present plaintiff has a right of suit to recover 
unpaid tolls or fees. In fact one of the argu¬ 
ments raised in the second case on behalf of the 
defendant Municipality in that suit was that 
to recover the unpaid dues resort ought to have 
been made to a regular suit and not to the 
seizure of the vehicle owned by the plaintiffs. 
Though the argument was not accepted nobody 
concerned with the case would seem to have 
entertained any doubts that a suit was per¬ 
missible under the circumstances of the case. 
The position under the Cochin Municipal Act 
is not and cannot be different as the provi¬ 
sions are similar. 

(6) This position will also be borne out by 
the following extract from Duraiswami Aiyan- 
gar s Law of Municipal Corporations in British 
India. At page 360 of the second edition (1924) 
of the book it is stated as follows: 

"The remedy by distress is incident to every 
legal toll, and in general an action will lie 
for tolls unpaid unless some such special and 
exclusive remedy is given by statute.” 

Except for section 106 of the Cochin Municipal 
Act we have not been referred to any provi¬ 
sion in the Act or the rules framed thereunder 
prescribing any special remedy to collect unpaid 
tolls or other fees. A prosecution for non-pay¬ 
ment under Section 32 1 will not enable the 
contractor to realise the unpaid tolls. Again 
Rule 31 of the Taxation and Finance Rules, 
even if applicable to toils, would only apply to 
tolls realisable by the Municipality itself. That 
appears to be the true inference to be drawn 
decisl0n 'KARUPPANNA v. F. W 
HAUGHTON’ AIR 1936 Mad 547 referred to 
earlier. In this context another passage from 
Duraiswami Aiyengar*s book may usefully be 
quoted here. In dealing with the collection of 
taxes Chapter XVI opens with the following: 

“The procedure to be adopted for the colleo 

ii nrfcnriK^ S K dU 4 e u to ™ unici P al corporations 
S ., pr 1i cnbe t by J h £ v «nous Statutes in detail 
<n*Mfi hey t ? h ? uld be strictl y followed. The 
specific statutory mode of collection must be 

romorYt- If the sta4ute 8 ive s to a municipal 
a . specific and complete remedy 
for the collection of taxes, as by distress and 

linen f ri > /i° per ! y . or b T makin g them a lien 
upon real estate and providing for sale 

J? d f 4a ^ t of payment, this will ordi- 
narily be regarded as excluding by impli- 

oYLYforrfJ lght . t0 re 5 0rt to any®other mode 

tax nJver ° taX and an action a g ainst the 
fnrt wfk. 1 , r , ecc TF. a personal judgment as 
fn A.? ebt w i‘ • r J ot b . e - But where the power 
!° ta ¥. 1S Plainly given, a right to collect 
M or action should not be taken to be 
impliedly denied, unless another reasonably 
adequate means of collection is provided, and 
the intention of the Legislature that the 
special mode prescribed should be the onlv 
mode appears with a reasonable certaint/ 
If the specific remedy is full and adequate 
such an intent on the part of the law-maker 
would be more readily deduced than it 
unde P other circumstances. If the 
statute is silent as to the mode of collection 
a suit may be brought to recover the same’ 
but recourse cannot be had to distress Sid 

?r?viS^° Perty With ° Ut express St s r faYut a o n rJ 

su^cient ^o^Indicate^^haMh^remedSYrovided 
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by section 106 is by no means full or adequate, 
in this view it is unnecessary to refer to the 
cases brought to our notice by the learned 
Government Pleader to show that where the 
liability is statutory as opposed to liability 
under the common law, the party must adopt 
the remedy given to him by the statute. We 
do not obtain from those cases (including 
IN RE ALLEN (1859) 141 E.R. 486) or from 
passages occurring at pp. 459 and 460 of 
Cooley s Municipal Corporations more light 
than what we gel from the above extract quot¬ 
ed from Duraiswami Aiyangar’s book. In short 
the argument that the Cooley’s Municipal Act 
provides a special and exclusive remedy hardly 
commends itself to us. On the provisions of 
the Act and the rules framed thereunder the 
argument is thoroughly unwarranted. 

(7) Notwithstanding the medley of defences 
raised in the written statement barring the 
two above grounds no other point was urged 
before us to resist the claim for the unpaid 
tolls in respect of Government-owned lorries 
amounting to Rs. 1228. Section 104 which 
authorises a Municipal Council to decide by a 
resolution that tolls shall be levied on vehicles 
and animals entering the municipality provides 
certain exceptions. The only exception relevant 
for the purpose of this case is that contained 
in Cl. (b) of the proviso which when written 
out in full would read that no toll shall be 
levied on any vehicle, or animal belonging to 
the Government and used for military purposes 
or belonging to Municipal Councils or by 
special notification exempted by Government. 

Clauses (a), (c) and (d) of the proviso have 
no relevance at all in this case and no plea 
founded on them was raised either. 

The Government-owned lorries were not 
used for military purposes nor have they been 
exempted by any special notification. In the 
view we have taken on the two grounds urged 
to repel the claim falling under both heads 
there is no valid defence to the claim for the 
aforesaid sum of Rs. 1228, relating to Govern¬ 
ment-owned lorries. A defence that a suit for 
torts committed by Government will not lie is 
obviously not open here as the wrong commit¬ 
ted was in connection with a private under¬ 
taking or an undertaking unconnected with 
the exercise of sovereign power. No such plea 
was raised either. 

(8) In modification of the lower court’s deci¬ 
sion we therefore pass a decree in favour of 
the plaintiff for the aforesaid sum with interest 
thereon from the date the lower court gave its 
judgment in the case. (5-7-1123/20-7-1948). 

(9) The next point is whether the claim in 
respect of hired lorries can be sustained. Re¬ 
ference has been made earlier to a notification 
issued by Government on 6-11-1120. That noti¬ 
fication is in the following terms : 

“Under clause (b) of the proviso to Section 
104 of the Cochin Municipal Act. XVIIK18) 
of 1113. Government are pleased to exempt 
the vehicles described in column 2 of the 
Schedule below, which are hired by the 
Forest Department for the transport of fuel, 
from payment of Municipal tolls in the 
State. The exemption in respect of each 
vehicle shall take effect from the dates noted 
against each in column 3 thereof.* 

(10) The schedule contains particulars of 
the vehicles and the respective dates of the 
commencement of the exemption. A statement 
which the Government Pleader filed in this 
Court on 2-3-1125 shows that out of the amount 
of Rs. 1134 falling under this head of claim a 


A L R. 

sum of Rs 86 represents tolls that fell due 
dlier the date of the said notification. The 
appellant s learned Counsel conceded that in 
view of the notification he cannot seek to sus- 
tam the claim to the extent of the said sum 
of Rs 86. Ihe point for decision is whether 
notwithstanding the retrospective operation 
given to the notification by express terms the 
plaintiff can contend that the notification fur¬ 
nishes no valid defence to the claim. 

The particulars contained in the schedule 
annexed to the notification were meant to 
cover i.e., to exempt the whole claim failing 
under this head. The lower court found that 
this notification successfully served that pur¬ 
pose. The Legislature may have power to make 
ex post facto* laws. That was more true be¬ 
fore the republican era. We do not however 
find such authority conferred on Government 
under clause (b) of the proviso to Section 104 
under which provision Government purported 
to issue the notification. Normally statute laws 
and all rules and notifications issued there¬ 
under are prospective in their operation and 
when the Legislature delegates a power to Gov¬ 
ernment to issue a notification or promulgate a 
iuie, in the absence of express authority to 
make the operation of such rules or notifica¬ 
tions retrospective, we cannot assume that 
Government on their own can make the ope¬ 
ration of such rules and notifications retros¬ 
pective. It will be opposed to reason and 
cornmonsense to hold that such a power is 
implied in clause (b) of the proviso to Section 
104 referred to above. Whether power can be 
delegated to make rules or issue notifications 
with retrospective effect is a different ques¬ 
tion. Furthermore in this case it is Government 
who incurred the obligation to pay tolls. It 
cannot be held that by unilateral Act, an 
obligor can get rid of an obligation incurred 
by him. The claim under this head to the ex¬ 
tent of Rs. 1048 (Rs. 1134 — Rs. 86) has there¬ 
fore to be upheld and we further modify the 
lower court’s decision accordingly. The said 
amount also shall bear interest from the date 
mentioned supra, that is, the date of the lower 
court’s judgment. 

(11) In the result the appeal is allowed 
except for the sum of Rs. 86 noticed above. 
On the aggregate sum of Rs. 2276 decreed to 
the plaintiff besides interest at six per cent 
per annum from 20-7-1948 the plaintiff will 
also get costs in both the courts from Govern¬ 
ment. the respondent in the appeal. The lower 
court’s decision as to costs before it will stand 
modified accordingly. Government will bear 
their costs in the appeal. 

B/V.R.B. Order accordingly. 
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SUBRAMANIA IYER AND 
VITHAYATHIL JJ. 

Anna W/o Varkey, Plaintiff-Appellant v. 
Varkey and others, Defen slants-Respondents. 

C.M.A. No. 151 of 1951 D/- 29-6-1951. 

Civil P.C. (1908) O. 39, R. 1 — Injunction, 
when cannot be granted — Plaintiff s claim to 
properly doubtful — Grant of injunction 
Status quo at time of suit — Maintenance or. 
In an application for injunction made in 
a suit if the Court finds that the plaintiff 
had no title at all. even prima facie, no 
injunction can be granted; but if tnere 


*852 
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seems to be a fair question to raise re¬ 
garding the legal right claimed by the 
plaintiff then the application for injunction 
has to be considered upon the grounds of 
balance of convenience, injury to the 
parties, and so forth. The fact that the 
Court considers that the plaintiff's claim 
to the property in suit is doubtful is no 
reason to dismiss the application. Further 
one consideration that should guide 
courts is that as far as possible the status 
quo at the time of the suit should be main¬ 
tained. (Para 6) 

Anno: C.P.C. O. 39 R. 1 N. 3 Pts. 6 to 13. 

K. P. Abraham, for Appellant; T. S. Ven- 
kiteswara Iyer, P. Narayana Pillai and K. C. 
Chacko, for Respondents. 

SUBRAMANIA IYER J.: This appeal arises 
out of a very unfortunate split between a 
husband and wife. The plaintiff is the wife of 
the 1st defendant. The 2nd defendant is the 
1st defendant’s brother. Defendants 3 and 4 
are the children of the 1st defendant and the 
plaintiff. 


(2) Both the plaintiff and the 1st defendant 
had separate properties. In respect of thes< 
properties they, in the year 1123 executed ? 
joint Will. Afterwards on 26-8-1124 they exe¬ 
cuted Ext A cancelling the Will and seUlinj 
the properties in the present by a deed b> 
,xt. A. There are 4 schedules attached to thi< 
document. The document is executed in the 
names of defendants 3 and 4 who are executees 
l .? nd . 3 respectively in the document. The 
properUes in Schedule A are given to the 3rd 
defendant, those in Schedule B to the 4th 
defendant and those in Schedule C to the 2nd 
defendant. Properties in Schedule D are re¬ 
served for the plaintiff and the 1st defendant 
setting out thus regarding them. (Portions in 
K y , a v^ m 0l ™tted.—Ed.). Soon after this 

i.£°VE le wou d a PP ear t0 have quar- 
re led with the result that on 4-12-1950 the 

irL d a f?nd .i nt assi ? ne , d ‘wo of the items com- 
f” sed ,n the P. schedule to the 2nd defendant 
j h . e remaining 4 items in favour of the 
«*ra defendant. 

J S -t slated that by these dispositions. 

ed Th!^t,i* e ™ S Ai n J h K D Schedule are exhaust¬ 
s': J h * su, t ls fi ]ed by the plaintiff soon after 

her o/ Sflfr f ° f r £ Petition and delivery to 
the D 0f c L he P ro P e rties comprised in 

Schad “te. She contends that the trans- 

V o the Ist def endant in favour 

of the defendants 2 and 3 are vitiated for vari¬ 
ous reasons. It is alleged in the plaint that the 

nZ P Z U u • COr nP rised in ‘he D Schedule conti- 
{l u ® icf be j 0 th . e possession of the plaintiff and 
the 1st defendant as they were before In 
other words the transferees had not got posses¬ 
sion pursuant to the transfers. In the written 

admiUpd S thM le t d h by defe . r ? dants 2 and 3 it is 
admitted that the properties were in the ioint 

enjoyment of the plaintiff and the 1st defend¬ 
ant previously and that the title continues to 
vest in the party to whom it belonged original- 

Ex« n A. hS ‘ andl " g ' he dMd 
The ^legation in the plaint regarding posses- 

SV° i »X eB K, ,ha ' ,he - -AMS 

10 j ln . e J° ,n ^ possession of the nlaintifr 
and the 1st defendant is not controverted A 
sirmlar allegation is made by the plaintiff in 
J* t r . affldav ‘t fl'ed by her in support 0 P f the appli" 

fllpH hv 0 h I ? ,l !y ct, . 0n, o In counter-affidavit 
filed by defendants 2 and 3 they follow the 
same strain as their written statement The 
Joint possession alleged is not denied, 'hie 1st 


defendant also filed a written statement. So 
far as the title to the properties comprised in 
the schedule to the plaint is concerned, the 
written statements say that all the properties 
belonged originally to the 1st defendant and 
they continue so to belong notwithstanding the 
deed of settlement. Ext. A. 

(4) Along with the suit the plaintiff applied 
for an injunction for restraining the alienees, 
defendants 2 and 3 from entering into the 
properties scheduled in the plaint pursuant to 
the transfer in their favour. It is the order 
passed by the Court below dismissing the said 
application that has led up to this appeal. 

(5) The Court below considered Ext. A and 
came to the conclusion that there has been no 
creation of any interest in favour of the plain¬ 
tiff as a result of that document and on that 
view finding that 'It is very doubtful whether 
the plaintiff can claim J of the properties on 
the strength of ownership alleged by her' and 
then concluded the order by saying that "the 
injunction prayed for cannot therefore be 
granted.” 


(6) We are constrained to remark ihat this 
mode of approach to the question made bv 
tne court below and the disposal of the matter 
is highly irregular. In an application for in¬ 
junction made in a suit if the court finds that 
the plaintiff had no title at all even prima 
facie, then there is no question about it- no 
injunction can be granted; but if there seems! 
to be a fair question to raise regarding the! 
legal right claimed by the plaintiff then the! 
application for injunction has to be considered! 
upon the grounds of balance of convenience 1 
injury to the parlies, and so forth. In this! 
case even the court below only says that "It is 
very doubtful whether the plaintiff can claim' 
i the properties . That is no reason to dismiss 
an application for injunction, because the 
court is not able to say that the plaintiff has 
a case at all prima facie. 

, 1he circumstances that all the pro¬ 
perties shown in the D Schedule, which are 
the properties shown in the schedule to the 
piamt. are, as appears from the written state- 
mer.ts filed in the case, those which originally 
belonged to the 1st defendant one may not be 
very wrong in prima facie supposing that 
cr f£ e J ome inter est in favour of 
? , ‘J r ''. Wheth v r any such inte rost is 
; » nd '! so , ™ hat exact *y is the nature 
whether ^ a title to the ex- 
tent of half the properties as claimed by the 

JwWnn ?re *h matters for consideration and 
decision in the suit. 

th ^ interlocutory application is 
‘t would be enough to say that it 
cannot be said prima facie that the plaintiff has 
no right at all. One consideration that should 
guide courts is that as far as possible the 
status quo at the time of the suit should be 
maintained. Now so far as the status quo is 
concerned, as already mentioned it is clear 
the plaint and the affidavit that the 
plaintiff and the 1st defendant are and conti¬ 
nue to be in joint possession of the properties 
in other words defendants 2 and 3 had not 
obtained possession of those properties 

(7) Under the circumstances it is only Drn- 
Pf r . and wst that the state of things existing 
at the time of the suit does continue until the 
determination of the rights of parties in the 

behalf^of er thj S Hef °^ cu J ns tance Jointed iVon 

oenalf of the defendants 2 and 3 as to snv 
inconvenience they would be suited to 
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Sce ld of th f e h P C0 Et deCide t0 direct the «>ntinu- 
ance of the joint possession by the plaintiff 

f he suit S Tn d fh f r d K nt duri ? g the pendency of 
the suit. In the absence of any such circum- 

brought to our notice we con- 

9 d a nH ^ t fit case in which defendants 

JL?" d ’L s j M ? uld be restrained by an injunction 
enleHng into or otherwise interfering 
with the possession of the properties schedul- 
ed to the plaint being enjoyed by the plaintiff 


and the 1st defendant during the pendency of 
the suit. J 

We say this because defendants 2 and 3. the 
transferees of these properties, are claiming erroneous 
exclusive title to the properties assigned in erroneous * 


the plaintiff. On appeal however, the tempo- 
rary Second Judge of Trivandrum reversed 
this decision holding that the plaintiff had not 
established his case that the purchases were 
made benami in the name of his wife for his 
own benefit. From the decision the second 
appeal is brought on behalf of the plaintiff. 

(2) We may state at the outset that we are 
not prepared to say that the view taken by the 
lower appellate court which is based upon 
appreciation of the evidence and which is also 
based upon the intention of the parties which 
it was able to gather from the evidence is 


their favour. They are also attempting to 
secure exclusive possession of these properties 
for themselves. The restraint that is now 
directed became necessary because they claim 
to be in exclusive possession of all the pro¬ 
perties. If however they desire to be in joint 
possession with the plaintiff and the 1 st de¬ 
fendant of the properties pursuant to the 
assignment in their favour they are free to 
move the court below for appropriate orders 
because the plaintiff claims only title to and 
delivery to her of one half of the properties 
though the plaint contains allegations against 
the validity of the transfers. 

(8) With these directions we reverse the 
order passed by the court below and restrain 
the defendants 2 and 3 by an injunction from 
entering into or otherwise interfering with the 
possession and enjoyment of the properties by 
the plaintiff jointly with the 1st defendant. We 
•do hope that this order will serve to bring 
together the plaintiff and the 1st defendant as 
they ought to be. as wife and husband. Under 
the circumstances we make no order as to 
■costs. 

Order accordingly. 


B/V.R.B. 
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KUNHI RAMAN C. J. AND 
SUBRAMANIA IYER J. 

Kutty Raman. Appellant v. Muthu Pankaj¬ 
akshi. Respondent. 

Second Appeal No. 228 of 1125. D/- 17-9-1951. 
Benami — Test — Intention of husband — 
(husband and wife). 

The fact that purchases were made by 
the husband who paid, the price out of 
his own funds is not itself a conclusive 
test for determining whether the transac¬ 
tion was benami or n$t. This depends 
upon the intention of the parties. Thus 
where the intention of the husband when 
he made the purchases in favour of his 
wife was to benefit the wife who, he ex¬ 
pected would continue to live with him as 
his wife throughout his natural life the 
transactions cannot be held to be benami. 

(Paras 4. 7) 

N. Varadaraja Iyengar, for Appellant. 
REFERENCES: Courtwar/Chronological/ Paras 
(•26) 4 Rang 518: (AIR 1326 PC 77) 6 

(’28) 55 Ind App 235: (AIR 1928 PC 172) 7 

KUNHI RAMAN C. J.: The plaintiff is the 
appellant. He had purchased four items: of 
immoveable property in the name of his wife 
and the suit in the court of the District Munsiff 
was for establishing his right to these pro¬ 
perties on the basis that the purchases were 
made bv him benami for his own benefit, the 
learned District Munsiff granted a decree to 


(3) The parties to this second appeal were 
married in 1104. In 1110 there was a divorce 
through a court of law. the petitioner for 
divorce being the wife. The properties were 
purchased by the husband in the name of his 
wife during the period that the wife was living 
with him as such. The suit for a declaration 
that these purchases were all benami was filed 
in 1118 , eight years after the divorce. 

(4) The learned Second Judge of Trivand¬ 
rum has correctly appreciated the legal posi¬ 
tion. There are concurrent findings of fact in 
the judgments of both the courts below that 
the purchases were made by the husband who 
paid the price out of his own funds. That by 
itself is not a conclusive test as pointed out 
in the judgments of the courts below for deter¬ 
mining whether the transaction was benami or 
not. This depends upon the intention of the 
parties. The lower appellate court has applied 
its mind to this aspect of the case and from 
the evidence, the learned Judge has reached 
the conclusion that the intention was to benefit 
the wife. It is on that basis that the conclu¬ 
sion was reached by the learned Judge who 
found that the transaction is not benami and 
that the purchase was made by the husband 
in the name of the wife for her benefit. 

It is not necessary to reiterate the reasons 
given by the learned Judge in his judgment in 
support of the conclusion arrived at by him. 
There are however two other features of the 
case one of which was brought to our notice 
bv the learned counsel for the respondent, 
which we shall briefly advert to. These sup¬ 
port the decision of the lower appellate court 
When the four items of properties were 
acauired. in the name of the wife by the 
husband who is the appellant he happened to 
be the karnavan of a sub-tarwad. He gave as 
a reason for acquiring the prcperties in the 
name of the wife that he was afraid that the 
other members of the sub-tanvad might allege 
that the acquisition was made for the benefit 
of the tarwad if he bought in his own name. 
It is nointed out bv the learned counsel for 

s hewas 

s a?, — .vg£8Ss 

properties’!!! StoSSS $ his wife in the hope 
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that she would continue to remain with him 
■as his wife during the whole period of his 
lifetime. Although there is no presumption of 
advancement in a case of this description, where 
property is acquired by a husband in the name 
of his wife, this circumstance which is dis¬ 
closed in the written statement of the husband, 
constitutes evidence to show that his intention 
was to benefit the wife. He did not either in 
paragraph 4 or in paragraph 8 of Ext. 1 where 
he makes reference to this acquisition in the 
name of his wife, say a word about the purchase 
having been made benami for his own benefit. 

(6) It would be convenient at this stage to 

I*?!£ r rf2-- wo passa S es in Mayne's Hindu Law. 
Illh Edition, dealing with benami transactions. 
The first proposition which we would advert to 
i^ rt con , ta J. n . ed , in °P enin g words of paragraph 
820 of this book. There it is stressed that the 
onus is on- the person who alleges the transac¬ 
tion to be benami to make it out: 

"The assertion that a transaction is not really 
what it professes to be will be regarded 
by the courts with caution and must be 
strictly made out by evidence." 

The authority cited in support of this propo- 

d T^ sion of ,he Priv >' Council in 
MAUNG PO KIN v. MAUNG PO SHEW 4 
Kang 518. 

(7) Regarding the theory of advancement (he 
learned author states in the second pari of 
paragraph 817 at p. 954 as follows: 

'But this presumption of advancement or gift 
in favour of the child or wife has not been 
extended to Hindus and Muhammadans in 
India. The ground of distinction is stated to 
be the widespread practice in India to make 
grants and transfers benami for no obvious 
reason or apparent purpose and without the 
slightest intention of vesting in the donee anv 
beneficial interest therein." 

* ean ? ed author then refers to the decision 
Pnvy Council in ‘GURUN DITTA v. RAM 
DITTA, 55 Ind App 235 where a husband had 
invested money as deposit in a bank in the joint 
names of himself and his wife payable to either 
or survivor and the Judicial Committee of the 
Privy Council took the view that the amount 
did not on his death constitute gift by him to 
his wife, but there was a resulting trust in his 
favour in the absence of evidence of a con¬ 
trary intention. Then the learned author goes 
on to observe: 

'Though there may be no presumption of 
advancement in Indian law, very little evi¬ 
dence of intention is sufficient to turn the 
scale. 

That observation is based upon the judgment 
of Sir George Lowndes in the Privy Council 
decision in ’MOHD. SADIQ v. FAKIR JAHAN’. 
(59 IA 1 ). In the present case, as we have 
already indicated there is ample evidence of 
intention in the written statement Ext 1 which 
was filed by the appellant husband in divorce 
proceedings started by the wife in 1110. There 

admitted that his intention 
when he made the purchase was to benefit the 

vvlfh Hmnc e i, eXP v Cte < d K W0 V ld continue to live 
with him as his wife throughout his natural life 

the view that, we take of the legal 
position m this case, it is not necessary for us 
to discuss the proposition set out in the judg- 
ment of the lower appellate court that there is 
a difference between persons governed by the 
Hindu Law and parties governed by the 
Marumakkattayam Law with regard to the 
presumption in cases of this kind where funds 


are provided by a husband and properties 
acquired in name of the wife. It is enough to 
say that we are not prepared to accept this 
proposition without fuller scrutiny. In the view 
we take of the circumstances indicating the 
intention of the parties when the four items of 
properties which form the subject-matter of this 
litigation were acquired by the husband, this 
second appeal fails and must be dismissed with 
costs. 

B/V.R.B. Appeal dismissed. 
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Adhimakunhi. Appellant v. B. J. Kona and 
others, Respondents. 

A. S. No. 93 of 1124, D/- 25-12-1951. 

Workmen’s Compensation Act (1923), S. 10(1) 
and Proviso 3 — Sufficient cause — Necessity 
to explain delay — (Cochin Workmen’s Com¬ 
pensation Act (5 of 1111), S. 10 (1). 

When once the workman has shown suffi¬ 
cient cause for not instituting the claim 
within one year there is nothing in the Act 
or any other law which debars the Com¬ 
missioner from entertaining the claim for 
compensation. It is not necessary that the 
workman must also give satisfactory expla¬ 
nation for the delay that has occasioned after 
the period of one year in preferring the 
claim: AIR 1950 Trav-C 103, Foil. (Para 3) 

Anno: Workmen’s Compensation Act, S. 10 

Respondents 1 *’ ^ Appellant K - Rama Iyer, for 

Court war/Chronological/ Paras 
:« A R 1942 Mad 116: (201 Ind Cas 94) 5 

( 50) AIR 1950 Trav-C 103: (1950 Ker LT 196) 3 
GANGADHARA MENON, J; This is an 
appea 1 by a workman under Section 32 of the 
Cochin Workmen s Compensation Act from the 
order of the Commissioner rejecting his claim 
for compensation in respect of personal injury 
caused to him by an accident that arose out of 
and in the course of his employment. The 
accident which resulted in the injury took place 
on 8th February 1944. According to the 
appellant, on that day in the course of his work 
under the first respondent while he was arrane- 

!S e J ■ h K a i > ™2™ 11 ba ,? s ,K in 'r G steamshi P known as 
S. S. Kalmarsund the sling on the crane carry¬ 
ing the bags broke and the bags fell on the 
ankle of his left leg breaking the bones The 

r S nm reSP ° nd | nt ls . the agent of lhe Shipping 
Company. Respondents 2 to 5 are the legal 
representatives of one Abdulla Ummer deceased, 
who was the contractor under the first res- 
pondent at the time of the accident. The 
appellant preferred a claim before the Com¬ 
missioner for compensation under the Work¬ 
men’s Compensation Act. The application was 
filed only on 12-11-1122. On 14-12-1122 the Com¬ 
missioner examined the claimant and passed an 
order that "in the circumstances the delay in 
filing the application for compensation is con¬ 
doned . 

• Th 5 reaft * r notice the application was 
° V? e respo ". den ‘ s - They Pleaded that 
w ? s tlme * ba rred and also denied 
their liability to pay compensation. The 
earned Commissioner who decided the case was 

na«^ Cl nff 0 « !? offlce to the Commissioner that 
ESSl |hf order condoning the delay in pre¬ 
ferring the claim. He was of the view that the 
question whether the failure to institute the 
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claim m due time'as provided in Sub-section ( 1 ) 

. ^ction I [) o{ the Act was to be deter¬ 
mined only at the tune of deciding the case 
t ter notice to the counter-petitioners. Tiiere- 
foie he reconsidered tiiat question in spite of 
me prior order in the case and held that the 
claim was tune-barred and dismissed the peti¬ 
tion on that ground, after recording the findings 
that the amount awardable as compensation 
is Rs. 1300/- and the person liable therefor is 
the 1 st respondent. 

(2) it ja seen that from the date of the 
accident, lor 03 days the appellant was treated 
as an in-patient in the Maharaja's Hospital at 
Paliuruthy. Thereafter he appears to have been 
removed io the 8th respondent’s house, it is clear 
from the evidence that at the time of the dis¬ 
charge of the workman from the hospital his 
fractured bones had not properly set in and the 
wounds iiad not been healed. It was not at all 
possible lor him to walk. He could only crawl 
about. It was in this condition that he was 
removed from the hospital to the house of the 
3 Hi lespondent. Evidently the respondents 
thought that some other line of treatment could 
be tried. The petitioner swears that for 
nearly 2i years he was in the house of the 
3th respondent undergoing treatment under 
some native physicians with hardly any appre¬ 
ciable improvement. 

According to him the 8th counter-petitioner 
and others held out hopes that proper compen¬ 
sation would be paid to him and that disabled 
as he was from moving about, he remained 
patiently placing implicit faith in their words. 
He also states that he was virtually under 
wrongful confinement and that for this reason 
also he was prevented from preferring his 
claim before the Commissioner in time. Though 
this latter story appears to be an exaggeration 
the evidence in the case especially that of 
P. Ws. 2, 3 and 4 amply bears out the fact that 
for over two years from the date of his dis¬ 
charge from the hospital, the appellant was 
undergoing treatment in the house of the 8th 
respondent and that during that period he was 
not in a position even to move about. 

This is sufficient to establish that the appel¬ 
lant had sufficient cause in not preferring the 
claim within one year of the date of the acci¬ 
dent as enjoined under Section 10(1) of the 
Act. It is also clear from the evidence that 
the 8th defendant under whose care the peti¬ 
tioner was, instead of helping him to prefer a 
claim before the proper authority was holding 
out hopes to him that he will see that proper 
compensation is paid to him by the 1st respond¬ 
ent. In fact it has come out in the evidence 
that the 1st respondent actually paid Rs. 540/- 
to the deceased Abdulla Urnmer the father of 
the 8th respondent on 18-8-1945. 

(3) The learned Commissioner has failed to 
take into consideration any of the above facts 
in deciding the question of sufficient cause for 
filing the claim out of time. The only fact that 
weighed with him was Ext. 1 fi'f d by the 
appellant before the 1 st respondent on 18th 
July 194G and the delay thereafter in P refer ' 
ring the claim. It appears to us that the 
learned Commissioner was labouring under an 
erroneous view that the appellant should not 
only show that there was a reasonable cause 
for not filing the claim within °ne ye a r but 
must also give satisfactory explanation .for the 
delay that has occasioned thereafter in pre- 
ferring it. The provisions of Section 10(1) of 
the Cochin Workmen’s Compensation Act as 
amended are similar to those contained in 


Section 19(1) of the Travancore Workmen’s 
Compensation Act. in a case under the Travan- 
core WOilmen’s Compensation Act reported in 
■MUNICIPAL COUNCIL Ai^LEPPEY v MANA¬ 
GER BOMBAY CO. LTD., ALLEPPEY’, AIR 
i.G ; irav-C 103, the identical question came 
up tor consideration and this court has held 
Inal 

ii there was sufficient cause for not filing the 
application before the Commissioner within 
one year then the bar created under the 
statute is altogether removed and that the 
question of any further delay does not arise." 
When once the workman has shown sufficient! 
cause for not instituting the claim within one 1 
year then there is nothing in the Workmen’s 
Compensation Act or any other law which de¬ 
bars the Commissioner from entertaining the 
claim for compensation. 

(4) We are therefore clearly of the view that 
the workman has shown sufficient cause for not 
preferring the claim within the period of one 
year as provided for in Section 10(1). There¬ 
fore the claim preferred by the appellant be¬ 
fore the Commissioner was not time-barred. 

(5) In view of our finding as indicated above 
it is unnecessary for us to consider in this case 
the question that was argued by the learned 
advocate for the appellant with some force on 
the authority of the ruling reported in 
•ALAGAPPA v. VEERAPPAN*, AIR 1942 
Madras 116 that when once the Commis¬ 
sioner was satisfied that the failure to prefer 
the claim was due to sufficient cause and he 
has passed an order to that effect that order 
was final so far as that court was concerned 
and could no longer have been reopened in the 
subsequent stages of the proceedings before 
that court. We do not therefore propose to 
consider the question here. 

(6) It follows that the appellant is entitled 
to get from the 1st respondent a compensation 
of Rs. 1890-/ as fixed by the Commissioner. 
The claim has therefore to be allowed. Accord¬ 
ingly in reversal of the order of the Commis¬ 
sioner we allow this appeal with costs and 
order the 1st counter-petitioner to pay to the 
appellant Rs. 1800/- towards compensation for 
the personal injury sustained by him. We 
make it clear that the Commissioners finding 
on issue No. 8 is left undisturbed. 

B/VR.B. Appeal allowed 
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Madhava Menon. Appellant v. Esthapanose 
and another. Respondents. 

Second Appeal No. 295 of 1125, D/- 23-11-1951. 

(a) Civil P. C. (1908). S. 2 (2) and O. 20. 
r 18 — Preliminary and final decree Parti 
tion suit — Decree declaring shares to which 
several parties are entitled — Nature of decree 
— Final decree for partition. 

The question whether a particular decree 
is a preliminary decree or a final decree 
has to be decided on a reference to the 
decree itself. If the decree has finally 
adjudicated upon all questions raised in t 
case, it will be a final decree. If. on Ije 
other hand, there has been an adjudication 
only of some of those questions leaving the 
other Questions to be adjudicated upon at a 
later stape, the decree can only be a preli 
minarv decree. In a suit for Partition of 
immovable properties, the mere declaratio 
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/kf Avfo " f M . u: “ t - iL - SANKARAN J.: The 5th defendant in OS 


of the extent of the shares which the 
several parties are entitled to eet out of 
the estate found to be divisible among them, 
is only the first step towards partition of 
such estate and a decree merely declaring 
such shares can only be deemed to be a 
preliminary decree. (Para 3 ) 

A suit cannot be deemed to have been 
finally disposed of on the passing of such 
a decree except in cases where the prayer 
in the suit was merely for a declaration 
of the extent of the share to which the 
plamun is entitled to in the suit proper¬ 
ties. Where the suit is for recovery of the 
specific portion of the properties falling to 
the share of the plaintiff, the suit can be 
deemed to have been finally disposed of only 
on such a specific plot being allotted to 
the plaintiff after a division of the proper¬ 
ties by metes and bounds. All the proceed¬ 
ings leading to the allotment of specific 
plots towards the shares of the respective 
parties are only proceedings in the suit, 
partition of the properties by metes and 
bounds for the purpose of making final 
allotments towards the shares of the res¬ 
pective parties* may be got done through 
„ e n ™ authorities or through Commfs- 

D tl0 . r i sed by ,h0 Court that 
i ^ Ut , ‘i? e P r °P°sals made bv them 
?i r n e „ °" ly tentative and are subject to scru- 
tiny and final approval by the Court. When 
such proposals are finalised by the Court 

follow r o Vlt! \°h Ut n ? odi . fications - a decree will 
follow on the basis of the allotments 

hA P . r i° Ve o by the Court. That alone will 
be the final decree in the case and only on 
the basis of such a decree execution pro- 
can commence for the recovery of 
the shares allotted to the several parties: 15 

?nH h -<7 \ ? 7 20 Cochin LR 397 (FB) 

and 37 Cochin LR 275 (FB). foil. (Para 4) 

O 20* 18 Notes and r * 10 PtS 1 a " d * 

sfipS 

VS., moving for passing of final decree 
(Evidence Act (1872), S. 115) ~ 

the W S^L a i n d0Cr T holder mistakenly treats 

mm 

on a consideration as to hpw they construe 

decree, it will continue to'K so mfilf B5 

Passed $ StfSSJi 

while the ciecree.ho.derlLy a Va^e h fake e n an a' 

iLuSl — gg S 

S.1?rN. C 3» P - C " ° 20 * 18 » »= Evident Act, 

Z?S&£SB** T - s - 

” E S™LR S 23?Tra)' ar/ChrOM,08l '»V Para, 

«Shi; s & gs$ 

37 Cochin LR 275 (FB) ’ 
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i\o. rz 1 of l«Uo on the file of the District 
IWunsu, s Court at Ernakulam is the appellant, 
ine suit was for partition and recovery of the 
plamuil s share in the plaint properties. On 
-i-y-liuu a decree was passed declarin’ the 
snares ut the respective parlies i.e., of the 
plamun ana defendants 1 and 2. The plaint 
properties consisted of 1 acre and 41 cents of 
garden land comprised in Sy. No. 86/5.’ The 
1st deifenciaut had even prior to the institution 
oi t.ie present suit transferred his share out of 
ciiese properties to the mother of defendants 
:• io ,. tt was the southern portion cover¬ 
ing an extent of 24 cents out of the suit pro- 
perties that was conveyed by the 1st defend¬ 
ant. Foi this plot of 24 cents, a new sub-divi- 

records mber 8ti/7 was eiven in the revenue 

In order to safeguard the interests of the 
transferee of the 24 cents, it was directed in 
the judgment in the case that the shares of the 
plaintiii and the 2nd defendant should as far 

of ^hi S ‘ b ? allo,ted I rom ,he northern portion 
of the plaint properties. This direction was 

however left out from the decree as it was 
dra . r « d at f T st - Jhe plaintiff filed E.P. No. 173 
of 1101 praying for a division of the properties 
fin !w!i and , bo . u .ncls and for allotting the speci- 

?n hi- f a d ,o e ° h ! m , t0 ' v ards the share declared 
in his favour and also for recovery of that nlot 
from , he defendants, in possession* the same 
The revenue authorities to whom the work of 
making such allotments was entrusted, treated 

had ilT e - P '? per,ies as the 24 cents which 
7 V? P° ssess *on of defendants 3 to 

7 . a " d allotted 20 cents out of it to the share 

eH \ he p I amtlff - Such an allotment was accept- 
f d by n ; e conrt and the Plaintiff was accord- 
Lerties Possession of the 20 cents of pro- 

By this time, the 5th defendant noticed the 
mistake that had been committed in the decree 
m the case and filed MP. No. 6770 of m? 
praying for a correction of the decree so as to 

Mon 8 .f , t >, ,n C S nf0rmity with the decretal Por¬ 
tland t fh* , !5l 8ment That peti,ion was allow- 
eel and the decree was amended on 20 - 6-1 m 

allotment W* in 3 cancellat, n on of the 

fhL t m^l^* d d de ‘ very ^ made °n the basis of 
the incorrect decree. On 6-7-1113 the sth 

20 cZnL a ? pHed to J g etti ng redeiivery of the 

.-n; “e °US peSr^p. the N ; ,ai !;;i ! " ^ 

be di r vided Pr h ayinS i that the sui ‘ pro Perti'es may 
“ il ld(ed . by metes and bounds and that a 

the C 'd C P 0t al, °tted to his share as declared bv 

ed bvThe Pa r d ,°^ 4 - 9 o 1100 and os " mend! 
ed by the order dated 20-6-1113 and for re. 

delivery to him of such plot. 

. T h ~ Sth defendant opposed the prayers con 

*»» ,n P aS -rs ?.i“r%. d nr, s ,h “ 

decree passed on 4-9-1100 is nnlvT! i- / the 
decree in the suit which is luminary 

ffisrrsjvjr siH£-1S 
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view is challenged as incorrect by the 5th de¬ 
fendant in this second appeal. 

(2) The contention put forward by the 5th 
defendant appellant is that the decree passed 
in this case on 4-9-1100 is a final decree. In 
support of this contention it is argued that this 
decree was passed at a time when the old Civil 
Procedure Code (Act 1(1) of 1079 of Cochin) 
was in force, that there was no provision in 
that Code requiring the court to pass first a 
preliminary decree and then a final decree in 
suits for partition of immovable properties and 
that such a provision was introduced only when 
the Code was amended by Act XXIX (29) of 
1111. No doubt there is a special provision in 
Rule 18 of Order XX of the Civil Procedure 
Code as amended by Act XXIX (29) of 1111 
enabling the Court to pass a preliminary de¬ 
cree declaring the rights of the several parties 
in a suit for partition of immovable properties. 

But the mere absence of a similar provision 
in the old Code cannot be construed to mean 
that while that Code was in force the Court 
was bound to pass only one decree, i.e., the 
final decree, in a.ll suits for partition of im¬ 
movable properties. There was nothing in that 
Code prohibiting the Court from passing a pre¬ 
liminary decree in appropriate cases and post¬ 
poning the passing of the final decree to a 
subsequent stage after the further enquiries 
contemplated by the preliminary decree are 
over. In fact even under the old Code the court 
had ample discretion to decide whether the 
circumstances of a particular case warranted 
the passing of a preliminary decree to be later 
on followed by a final decree and to act 
accordingly. 

(3) The question whether a particular de¬ 

cree is a preliminary decree or a final decree 
has to be decided on a reference d 

itself. If the decree has finally ad .J u ^. c 1 f t ^ 
upon all questions raised in the case, it 

a final decree. If. on the oth ® r J5*?‘* , f fJJS 
has been an adjudication only of some of those 
questions leaving the other questions to be 
adjudicated upon at a later stage. the decree 

Sf X o< SSSSBPp&'W S£ 

i'fs 1 srssz 

when 6 both these questions are decided by the 
when both .these que ^ a final decree has 


court can > o* - fhe mere declara- 

several pari divisible among them, is 

estate found to o partition 0 f such 

only th mereiv declaring such shares 



under the old Code or under the j*w ^ 

( 4 ) A suit cannot be deemed te h f ^ a 
finally disposed of on the pass J in the 
decree except in wses w Je« «g P & the ex . 
suit was merely for a dewax plaintiff is 
tent of the share to where the 

entitled to in the su P pecific portion of 

suit is i*; 1 ® 1 'to the share of the 
the properties deeme d to have been 

plaintiff, the suit ca such a spec jf, c plot 

finally disposed of , on after a division 
being allotted to the plaintiff *” e £ ounds A n 

of the properties by metes allotment of 

the proceedings leading to the aiioimem 


specific plots towards the shares of the respec¬ 
tive parlies are only proceedings in the suit. 
Partition of the properties by metes and 
bounds for the purpose of making final allot¬ 
ments towards the shares of the respective 
parties may be got done through the revenue 
authorities or through Commissioners authoris¬ 
ed by the Court in that behalf. But the pro¬ 
posals made by them are only tenative and 
are subject to scrutiny and final approval by* 
the Court. 

When such proposals are finalised by the 
Court with or without modifications, a decree 
will follow on the basis of the allotments 
approved by the court. That alone will be the 
final decree in the case and only on the basis 
of such a decree execution proceedings can 
commence for the recovery of the shares allot¬ 
ted to the several parties. These principles 
have been consistently approved by the Cochin 
High Court as is evident from the three Full 
Bench decisions in ‘ANANTHARAMA IYER v. 
RAMANATHA IYER’. 15 Cochin L.R. 237, 
•KRISHNA MENON v NARAYANA MENON’. 
20 Cochin L.R. 397 and ‘RANGA NAICKEN v. 
KESAVA NAICKEN’. 37 Cochin L.R. 275. The 
decrees which had to be construed in the first 
two of these cases were decrees passed under 
the old Code and on construing them in the 
light of the principles explained above, it was 
found that the decrees were only preliminary 
decrees. 

(5) On a perusal of the decree passed in the 
present case on 4-9-1100, it is seen that it has 
merely declared the extent of the shares to 
which the plaintiff and defendants 1 and 2 
were found to be entitled in the plaint pro- 
perties. It is therefore only a preliminary de¬ 
cree and as such the suit must be deemed to be 
pending for the purpose of passing the final 
decree. The proceedings contemplated by r*.r. 
No. 3385 of 1119 put in by the .plaintiff, are 
only proceedings towards the passing of such a 
final decree allotting a specific plot to the 
share of the plaintiff. Since such proceedings 
are only proceedings in the suit itself, there 
can be no bar of limitation as against that 
Vnolication The finding of the lower court to 
that effect does not therefore call for any inter- 

S | Uno. ope, 5JJS5JO-S 

creef The ruS “ W^kIh. AMMAv 
rnPAT A MENON*, 31 Cochin L.R. 352 is reiieu 

sf ^ r? s 

share of the defendants. enforcement of 

that every step Tf^'^dnally been passed 
the decree as * 2? d it Jffheld that it was 

had been completed -t was ne ^ the 

ssmstsM rtV * by 
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case, and we do not think that the court in¬ 
tended to lay down as a general proposition 
that even where a decree-holder mistakenly 
treats the preliminary decree in a case as a 
final decree, he will be estopped from moving 
for the passing of a final decree at any subse¬ 
quent stage. No such estoppel can arise in a 
matter like that. The nature of the decree is 
to be determined not with reference to the con¬ 
duct of the parties to it or on a considera¬ 
tion as to how they construe it. If the decree 
is really a preliminary decree, it will continue 
to be so until a final decree capable of being 
put in execution is passed in spite of the fact 
that in the meanwhile the decree-holder may 
have taken a wrong step under the mistaken 
impression that the first decree itself is the 
final decree in the case. 

So far as the present case is concerned, 
there is nothing to show that the plaintitl 
treated the decree dated 4-9-1100 as the final 
decree in the case. In the applications put in 
by him subsequent to the passing of that de¬ 
cree he had asked for an allotment of a speci¬ 
fic plot to his share after a partition of the 
properties by metes and bounds and also for 
recovery of such plot. The prayer for the 
allotment of a specific plot to his share is in 
efTect a prayer for passing a final decree in 
the case. No doubt his applications were in 
the nature of applications for execution. That 
circumstance by itself cannot be taken to 
mean that he treated the decree in the case as 
a final decree. There is the further fact that 
as matters stand at present the allotment con- 
by . the decree as amended on 
30-6-1113, remains yet to be made. Under these 
circumstances, it cannot be said that the plaint- 
iiT is in any way estopped from applying for 
such an allotment being made by the passing 
of a final decree in the case. Thus, in any 
th , e matter - the objections raised by the 
5th defendant-appellant to the plaintiff's appli¬ 
cation dated 15-11-1119 are clearly unsustain¬ 
able. 


(7) In the result the order of the lower 
eourt is confirmed and this appeal is dismissed 
with costs. 


B/V.R.B. 


Appeal dismissed. 
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SANKARAN AND GANGADHARA 
MENON JJ. 

Mariyamma, Appellant v. Purushamancala 

Miihra " 

oPSIhST 1 n °- 163 of 1,24 <T 

Travancore Royal Proclamation 11042) n 

Tpom feeS T and other cust «mary dues 
Travanwre Jen , mi and Kudiyan Act 1071 

28? superseded the Proclamation also 
dealt with such demises. (Para 4 ) 

lyfngJr, A to&£f en 1™ eI " , " ,i N 

?m E fo™™ ; L57 6 MFB) C, ‘ r0n0l02,Ca,/ Pa " 

39 Trav LR 279 

Th t defenda «t is the appellan' 
The plaintiffs are the trustees of Sri Purusha 


managalam Devaswom. The plaint properties 
belong to the Devaswom. The defendant is in 
possession of the properties under Ext. A dated 
20-9-1059 executed by the Ooralers of the Deva¬ 
swom in favour of Varki Varki the deceased 
father of the defendant. According to the 
plaintiffs Ext. A is a redeemable mortgage. They 
have therefore sued for redemption of pro¬ 
perties on payment of the mortgage money due. 
The defendant contended that Ext. A evidences 
an irredeemable kanom and that consequently 
the properties are irredeemable. The courts 
below repelled the plea and allowed redemption 
as prayed for. The defendant has therefore 
come in appeal. 


<-> It is seen from Exhibit A that it is 
executed in renewal of a prior document. That 
document is not produced in the case. We are 
therefore not m a position to know when it 
was executed and what the terms thereof were 

,K tyled a ?- a ‘ Panayola Kanom’! 
Admittedly the properties comprised in Exhibit 
A are lands (othej than ‘Pandaravakai’, Sree- 
pandaravakai, ‘Kandukrishi’ or ‘Sirkar Deva¬ 
swom land, recognised as such in the Sirkar 
accounts) which in assessment to Public 
Revenue are subject to the Rajabhogam only. 
There is however no provision in Ext. A for 
payment of renewal fees. 

,* ( 3> An attempt was made by the defendant 

mrW ^ * Sh hat - ! ene ' val fees had been paid 
™ d £ . lv -:° receipts Exts. Ill and IV. The 

Are have £ ound that these documents 

are not genuine, and we do not see any reason 
to interfere with the concurrent findings in res- 

°L th ‘ S matter -, Since Ext. A does not con- 
a . ny Provision for payment of renewal fees 
ands ”' ce th ere is no evidence regarding pay- 

gg. ITVl fees eit her, Ext. A cannot be 
taken to be a kanom document as contemplated 
in^the Jenmi and Kudiyan Act (Act V (5) of 

p <l{f® li ?. nce is Placed on Section 8 of the Royal 
Proclamation of 1042 and it is contended that 

nf uinl Ue t J le Provisions of the Royal Edicts 
of 1005 and of 1007 and Section 8 of the Roval 

5? h C J r t,0n , ° f J 0 ? 2 ’ a Permanent occupancy 
right is conferred m favour of the Kudivans 
in respect of demises like the one under con¬ 
sideration. It is argued that even if there is 
no provision in Ext. A for payment of renew,l 

as fs?eu„sToT i , h ? R *£,i: 

pert.es and that this right could not be deemed' 

saSfS> w ’jar .-ssirs 

[hi Rnt", “JLP r , ron , eaus view that the scope of 
*®- val Edicts 1005 and 1007 and theP ro . 

1042 was wider and demises of 
ands not sub i ect to payment of renewal 

Stats™"' Withi " " ,e purvie ' v °* those 

A careful reading of the Proclamation of 

W rts , l ° emphasise and elucidate the 
Royal Edicts of 1005 and 1007 will make it 
obvious that the Proclamation of 1042 anH th Q 
previous Edicts dealt with only demises of 
jenmis lands in respect of which jenewa? 
and customary fees were payable sltf 8 l ees , 
the Royal Proclamati™ Stm 2 has hed ° f 

S’- th o« p ar M? 

dantly clear tom the Xtiojtf thetom 
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‘■Jentnon lands” in Section 3 ( 1 ) and of the 
erm Kanapattom” in Section 3 (4) of the 

The identical question that is agitated before 
us nas oeen considered by the Travancore High 
Court ' n Full Bench decision in 'NARA¬ 
YANAN PARAMESWARAN v. NILACANTAN 
NAMBOOR1'. 39 Trav LR 279. Their Lordships 
after an elucidating discussion regarding the 
correct import of the provisions of the Royal 
Proclamation of 1042 and the previous Royal 
Edicts and also on a consideration of the judi¬ 
cial pronouncements bearing on the Question 
have come to the conclusion that Section 8 of 
the Royal Proclamation of 1042 had no refer¬ 
ence to lands other than jerynom lands held on 
payment of renewal fees and customary dues 
to the jenmi. They were also of the view that 
the decisions which struck a different note 
ought not to be allowed to shake the authority 
of a series of rulings which insist on the 
payment of renewal fees as the distinguishing 
feature of a Kanapattom. The correctness of 
the decision in 39 Trav LR 279 was questioned in 
some of the subsequent decisions and therefore 
the question was again referred to a Full Bench 
for an authoritative decision in ‘LUKA v. ITTY 
IYPE\ 30 Trav LJ 161/ 

After a detailed discussion of all the aspects 
of the question, the learned Judges that con¬ 
stituted the Full Bench confirmed the decision 
in 39 Trav LR 279 and came to the conclusion 
that Clause 8 of the Proclamation of 1042 was 
intended to apply only to jenmom lands held 
subject to the payment of renewal fees and 
other customary dues. They were clearly of the 
view that 

“if a demise after 1042 has to he contended 

to he irrevocable on account of clause 8 either 

the deed must have a provision for payment 

of renewal fees or there must be evidence 

to show that renewal fees have been paid by 

the tenant.” „ „ _ 

We are of the view that the above Full Bench 
decisions have laid down the correct bearing 
on the question. 

(5) The learned advocate for the appellant 
contends that in any view of the case his client 
is entitled to a presumption in his favour that 
the demise in question is irredeemable. We do 
not think that there is any foundation for this 
argument. Those demises which come within 
the ambit of the Royal Proclamation of 1042 
and the Jenmi and Kudiyan Act of 1071 have 
become irredeemable by operation of law. in 
respect of other demises, there is no presumption 
whatsoever that they are irredeemable. It is 
for those who set up contentions m derogation 
of the normal incidents of ownership to esta¬ 
blish them. There is no provision in Ext. a 
conferring a permanent right of occupancy- We 
have carefully read Ext. A andI we> are^clearly 
of the view that it is a redeemable mortgage. 

(6) Therefore, in confirmation of the decree 
of the court below, we dismiss the appeal with 

B/V.R.B. Appeal dismissed. 
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KOSHI AND GOVINDA PILLAI JJ- 

Podiyan Nadar Arulappan Nadar. Awglant 

- Kumarnn Palpan and another. Responaems. 
A S. No. 776 of 1950. D/- 30-8-1951. 

Civil P.C. (1908), O. 34. R. 1 — Suit by 
puisne mortgagee — Prior mortgagee made p y 


A. 1. R. 

— Jgority n °t challenged — Priority need not 

A prior mortgagee who is made a party 
to the puisne mortgagee’s suit, he is not 
bound to set up his prior claim unless it is 
challenged and hence he does not lose his 
priority on account of such omission. The 
auction-purchaser in execution of the prior 
mortgagee’s decree can, in such a case, 
validly resist the delivery of possession, in 
execution of the puisne mortgagee’s decree- 
AIR 1920 PC 81(2) Rel. on.; 1948 Trav.’ 
L.R. 473 Dist. (Para 2) 

N. Varadaraja Iyengar, for Appellant; T. K. 
Narayana Pillai, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’20) 47 Cal 062: (AIR 1920 PC 81 (2)) 1 2 

(’48) 1948 Trav LR 473 2 

KOSHI. J.: This is an appeal by an 
assignee-decree-holder-auction purchaser against 
an order upholding > obstruction to the deli¬ 
very of property purchased by him. The mort¬ 
gage put in suit was a second mortgage, ann 
defendant 3 was on the date of the suit the 
holder of a decree obtained on the first mort¬ 
gage. For aught we know, his priority was not 
sought to be displaced in the puisne mortgagee s 
suit. The obstruction is one caused by a pur¬ 
chaser in execution of the prior mortgage de¬ 
cree and when the sale in execution of the 
puisne mortgagee’s decree took place the pur¬ 
chaser at the prior mortgagee’s sale was al¬ 
ready in possession. So long as the prior claim 
of defendant 3 was not impugned in the puisne 
mortgagee's suit we cannot bring ourselves to 
hold that the lower court's order upholding the 
obstruction is wrong. The contention that de¬ 
fendant 3 ought to have set up his prior claim 
when the puisne mortgagee had made him a 
party is clearly opposed to the view the Judi¬ 
cial Committee took in ‘RADHA KISHUN v. 
KHURSHED HOSSEIN’, 47 Cal. 662. He had 
no such duty unless his priority was challeng¬ 
ed. 

(2) The appellant’s learned counsel invited 
our attention to a division Bench Ruling of the 
Travancore High Court reported in THOMMAN 
v OUSEPH’. 1948 Trav. L.R. 473 in support 
of his contention that defendant 3 ought to 
have set up his prior claim in the puisne mort¬ 
gagee's suit and not having chosen to do so 
his priority was lost with the result the pur¬ 
chaser in execution of his decree cannot re¬ 
sist delivery. In that case the learned Judges 
found that the puisne mortgagee had impliedly 
denied the prior mortgagees rights and if that 
were true the decision does not run counter to 

he Privy Council decision referred to above^ 
At the same time we desire to state we cannot 
see eve to eve with the observations occurring 
in paragraph 4 of the judgment in that case 
in th» effect that if a prior mortgagee who is 
made a party to the puisne mortgagee’s suit 
omits to set up his prior lien helosrahw pn* 

■RADHA KISHim Un v KHURSHED HOSSEIN'. 
47 Cal 662 is clear authority for the P° sltloa 
that the priority will not be displaced unless it 

was impugned. , , 

(3) Mr. Varadaraja I y e ng a r the ’earned 
counsel for the appell.int contended that in any 
view of the matter respondent 2 vvno ca 
SrVtootta had no locusstah avoTof 

defendant* ** 

Entice'VthTlUKnt change of hands 
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of the rights of the prior mortgagee. The 
appellant’s definite case is that respondent 2 
is only a benamidar for defendant 3 who is 
respondent 1 in this appeal. Suffice it to say 
for the present that it is a prior mortgagee- 
auction purchaser or the person standing in 
his shoes that resists delivery. In the circum¬ 
stances of the case the lower court rightly up¬ 
held the obstruction. We therefore dismiss the 
appeal with costs. 

C/D.R.R. Appeal dismissed. 
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KOSHI C. J. AND GOVINDA PILLAI J. 
Govindan Nair Balakrishnan Nair, Petitioner 
v. State. 

O. P. No. 101 of 1951, D/- 21-3-1952. 

Criminal P. C. (1898), Ss. 112. 118 and 120 — 
Preliminary order not specifying date from 
which period mentioned in order is to com¬ 
mence — Expiry of period — Magistrate has 
still jurisdiction to pass final order. 

Where a Magistrate initiates proceedings 
under S. 107 by drawing .up a preliminary 
order directing the party concerned to show 
cause why he should not be bound down to 
keep the peace for a specified period but 
neither the preliminary order nor the 
notice issued to the party specifies the date 
from which the specified period is to com¬ 
mence, and the enquiry becomes protracted 
for some reason or other with the result 
that the period specified in the preliminary 
order expires, the Magistrate would, never¬ 
theless, have jurisdiction to proceed with 
the enquiry and pass the final order. 

S. 120 ( 2 ) makes it clear that the period 
for which security is to be given shall com¬ 
mence from the date of final order under 

S. 118 and not from the date of the preli¬ 
minary order under S. 112 unless the 
Magistrate otherwise directs. If the preli¬ 
minary order is silent as to the date of 
commencement of the period the Court is 
bound to give effect to this statutory pro¬ 
vision: AIR 1927 Mad 542 and 24 Coch LR 
717, Rel. on; AIR 1949 All 21, Disting. 

(Paras 3, 5) 

Anno: Cr. P. C., S. 118 N. 2; S. 120 N. 5. 

T. K. Narayana Pillai, for Petitioner; Gov¬ 
ernment Pleader, for the State. 

REFERENCES: Courtwar/Chronological/ Paras 
(’49) AIR 1949 All 21: (50 Cri LJ 78) 4 

(’28) 51 Mad 515: (AIR 1927 Mad 542: 

29 Cri LJ 77) 3 4 

(’34) 24 Cochin LR 717 ’ 3 

short Point for decision in 
this Original Petition is whether a proceeding 
initiated under the preventive sections of the 
Criminal Procedure Code cannot be proceeded 
with after the expiration of the period men- 
tioned in the preliminary order. On 25-8-1124, 
the First Class Magistrate of Meenachil ini¬ 
tiated proceedings under Section 103 of the 
Trayancore Criminal Procedure Code (Section 
. . Criminal Procedure Code Act V 

of 1898) against the petitioner and 12 others to 
show cause why they should not be bound 
down to maintain the peace for a period of 
one year. The notice of the preliminary order 

r s ° n , 23 l °- 1124 and 4-11-1124 was 

the date fixed for the appearance of the par¬ 
ties. The preliminary order or the notice did 
not specify when the period of one year was 
1952 Tra.-Oo./56 & 56 


to commence. It would appear that in a revi¬ 
sion filed against an interim order for secu¬ 
rity passed under Section 117 (Section 113 in 
Travancore Code) the proceedings remained 
stayed from Mithunam 1124 till Meenam 1126 
and when the enquiry was re-started after the 
interim order was vacated in revision the peti¬ 
tioner filed this original petition to quash the 
proceedings before the Magistrate on the 
ground that by reason of the expiry of ‘one 
year’ the Magistrate had ceased to have com¬ 
petence or jurisdiction to proceed with the mat¬ 
ter. 

(2) We are afraid there is no substance in 
this petition. Though decided cases on the 
point are few. Section 120 (Travancore Sec¬ 
tion 116) is decisive of the point. That section 
enacts as follows: 

"1. If any person in respect of whom an 
order requiring security is made under Sec¬ 
tion 106 or Section 118, is, at the time such 
order is made, sentenced to, or undergoing 
a sentence of, imprisonment the period for 
which such security is required shall com¬ 
mence qn the expiration of such sentence. 
2. In other cases such period shall commence 
on the date of such order, unless the Magis¬ 
trate, for sufficient reason, fixes a later 
date.” 


y*' aan:au,r, uie preliminary 

order did not say when the one year period 
was to commence and when that happens to 
be so Courts are bound to give effect to the 
above statutory provision. The opposite view 
that the period should run from the date of 
the preliminary order or the notice is frought 
with mischievous consequences. A decision of 
Wallace, J. reported in re: *TARANAGOWD\ 51 
Mad. 515 has if we say so with respect, clear- 
y explained the true position. In that case, 
the final order was passed within the period 
mentioned in the preliminary order and call¬ 
ed upon the counter-petitioners therein to fur¬ 
nish security for the period specified in the 
preliminary order commencing with the final 
order. It was contended in revision that the 
court had no jurisdiction to pass such an order. 
The preliminary order was passed on 4th 
January 1926 and that called upon the counter- 
petitioners to show cause against giving secu¬ 
rity to keep the peace for one year. The con¬ 
tention raised m revision before the Hieh 
Court was that it was not open to the trial 
court to order security for more than one 

that F f da * t u °/ the P reliminai *y order, 

1097 Vt 1 t 1 he farthest, up to the 4th January 
^rned Jud *e repelled the conten¬ 
tion in the following words: 

"I am not prepared to accept this argument, 
which would entail that in a case of this 
kind the time occupied by the trial would 
have to be subtracted from the period for 
which a security should be given. Such an 
interpretation of the law is bound to en¬ 
courage accused persons in prolonging the 
trial as long as possible, since the longer 
they Prolong it, the shorter will be the time 
for which they will give security; in fact 
were they successful in prolonging the trial 
for one year, they will escaoe having to 

that the period for which security shall be 
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given shall commence on the date of the 

order under section 113, that is, the date of 

the hnal order.” 

This decision was foiiowed by a Division 
Bench of the Cochin Cnief Court in ‘THOM- 
MAN THOM MAN v. ITTEERA ITTOOP’ 
(1934) 24 Cochin L. R. 717. There the preli¬ 
minary order fixed a period of one year. As 
here no mention was made when that period 
was to commence, the enquiry was a protract¬ 
ed one and lasted for over 14 months. The 
court found that it was a fit case to order 
the counter-petitioners to execute a bond to 
keep the peace, but no such order was pass¬ 
ed as the Magistrate thought that as one year 
had elapsed from the date of preliminary 
order he had no jurisdiction to pass a final 
order in terms of his finding; instead the 
counter-petitioners were discharged. The Divi¬ 
sion Bench set aside the order in revision and 
directed re-enquiry. 

(4) The petitioner’s learned counsel invited 
our attention to a decision of a Single Judge 
of the Allahabad High Court reported as 
4 BABU RAM v. REX’, A.I.R. 1949 Ail. 21 in 
support of the contention that trial court 
would lose jurisdiction to proceed with the en¬ 
quiry or pass the final order after the expira¬ 
tion of the period mentioned in the preliminary 
order. That case is however clearly distin¬ 
guishable in that the preliminary order called 
upon the counter-petitioners to show cause 
why they should not be bound down to main¬ 
tain the peace for a period of three months 
commencing from a specified date, namely 18th 
August 1947. In 'In re TARANNAGOUD’ 51 
Mad. 515 Wallace J. has given sufficient indi¬ 
cation that his decision would have been 
different had the preliminary order specified 
that the period should commence from its date 
or from the date of the notice. 

(5) In the light of the statutory provision 
.adverted to and the authorities cited above we 
have to dismiss the petition as groundless and 
lit is so ordered. 

B/K.S. Petition dismissed. 


A. I. R. 1952 TRAVANCORE-COCHIN 434 

KUNHI RAMAN C. J. 

AND SUBRAMANIA IYER J. 

Mathew Varghese, Appellant v. State of Tra- 
vancore-Cochin and others, Respondents. 


A. S. No. 62 of 1123, D/- 19-11-1951. 

Limitation Act (1908), Art. 47 — “Person 
bound bv an order” — (Travancore Limitation 
Act (6 (VI) of 1100), Art. 35). 

Where the plaintiff fought the proceed¬ 
ings under S. 145, Criminal P. C. in his 
own individual capacity as. the manager oi 
a school and filed the suit for possession of 
the site and building which housed tne 
school in the identical capacity as tne 
owner of the property; 

Held that as there was only one capacity 
in which the plaintiff functioned Art. 47 
applied to the suit: 28 Bom 215, Wstmg^ 

Anno: Lim. Act, Art. 47, N. 3. 

P I Simon for Appellant; K. C. Chacko, 
Govt. Pleader.’for the State; T N, Subramonia 
Iyer, Advocate General and M. U. Issac, for 
Respondents. 


REFERENCE. Para 

( 04) 28 Bom 215: (5 Bom LR 932) 3 

JUDGMENT :This is a plaintiff's appeal fil¬ 
ed against the decree dismissing his suit for 
recovery of immovable property which was the 
subject-matter of proceedings before the First 
Class Magistrate under Section 143 of the 
Travancore Code of Criminal Procedure cor¬ 
responding to Section 145 of the Indian Code. 
The proceedings ended adversely to the plain¬ 
tiff in the Magistrate's Court who, therefore, 
applied to the erstwhile Travancore High 
Court in revision to set aside the order. But 
the High Court confirmed the order of the 
Magistrate on 10th Chingom 1113. This suit is 
consequent on that order and has been filed 
on 20th Kanni 1116, i.e., more than three years 
after the final order aforesaid. 


(2) The site and building sought to be re¬ 
covered in this suit house is a school of which 
the plaintiff was and claims to be the manager 
in the place of the third defendant who was 
substituted for the plaintiff by the Department 
in the year 1109. Orders passed appointng the 
third defendant as manager, as also orders 
passed by the Department subsequent to the 
final order in the proceedings before the Magis¬ 
trate’s court are sought to be set aside in this 
suit and for that reason the Diwan of Travan¬ 
core and the Director of Public Instruction, 
Travancore, are impleaded as defendants 1 and 
2. The 4th defendant is said to be the person 
appointed as manager in the place of the third 
defendant. 

(3) Issue No. 5 framed by the court below 
relates to limitation. The court below finds 
that the suit is barred by limitation under Arti¬ 
cle 35 of the Travancore Limitation Act, cor¬ 
responding to Art. 47 of the Indian Act. Learn¬ 
ed counsel for the appellant urges before us 
that that Article is inapplicable because the 
capacity in which the proceedings before the 
Magistrate’s court were fought by the plain¬ 
tiff is different from that in which the present 
suit is brought and cites ‘BABAIRAO v. LUX- 
MANDAS\ 28 Bom. 215 in support of his posi¬ 
It is not necessary for this case to decide 

US 1V of the Criminal Prfcedu^ Code in his 
Jaoad v say a the head of a Mutt and seeks 
recovery of property not in that capacity bu 
in his own individual capacity as owner that 
Article applies or not because, in this case it 
is r clear, fhat the capacity in which the plam- 
tifT filed the suit is the only capacity in which 
hf fought the proceedings in the Magistrates 
Gourt Ext. I, which is the order passed by 
the Magistrate and Ext. II. the order passed 
by the erstwhile Travancore High Court, maKe 

the matter clear. . . . 

Tn Daragraph 9 of the plaint, the plaintm 
refers P to the proceedings in the Magistrates 
court and the order passed by the ^adstr 
is stated to have been adverse to ,t h « P la ‘" 1 
There is no indication anvwhere in the plaint 

K the Plaintiff fought the Proceedings in the 

Magistrate’s court and ' ed hi hl 0 s w ^ ndividual 



i-962 


Narayanan v. A. C C. (Sankaran d G. Meuon JJ.) Travancore-Cochin 435 


face of which limitation is attempted to be got 
over is not applicable to this case. We are un¬ 
able to accede to the contention of the learn¬ 
ed counsel for the appellant. The view taken 
by the lower court on the question of limita¬ 
tion is therefore correct and the appeal must, 
therefore, be dismissed with costs. 

B/ViUi. Appeal dismissed. 
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a^ ray ? nan * nd others ’ Appellants v. 
Alleppey Chamber of Commerce, Respondent. 

C. M. A. No. 344 of 1951, D/- 21-12-1951 

^ ct (1872) - s - 30—Speculation 

ai Tpi? rW - a !i d c ? n j ra £, ts ' when wagering contracts 
Tf 5 * 8 indicated—Formation of company with 
object of controlling Vaida dealings of its mem- 
,_ e ” * cont racts as envisaged by bye- 

hew rn m n0t ; v l eennff contracts — Company 

A™ (Sun, s” V' 6 ,r ,nd " p - <C ° mMni “ 

!? ere . fact that contracts are highly 
speculative is not sufficient in itself to 
them void as wagering contracts; to 
fhaf d fnt lhat , re f ult there must b e proof 

thf teim, t°hii raC S / Vere entCred int0 u Pon 
chm.rn a** 1 ? 1 Performance of the contracts 

™i d ba demanded but that differ¬ 
ences only should become payable The 
real test, therefore, is the intention of 
parties at the time of the contract i e 
J^ttalnlentta is actual delivery of 
goods or it is only to pav a difference on 

16 Rom d n e , date ’ AIR 1928 PC 30 and 
16 Bom 441, Rel. on. (P aras 7 , 8) 

lat ^ her . e accordin g .to the rules and bve- 

camr°on a Sw” 1 ® 1 S° mpany f °rmed to 
regulate and supervise 'vaida 1 

VaiHa- K. c . arried 0n by members, all 
ness w ?, s t0 be settled bv ‘he 
28 i b of every month and on that date the 

BiZm* be Slivered or taken delivery 

in nnvi were "° stock the difference 
in Price between the contract rate and 

InH d ^ f ate j S on 25tb was to be Paid 
HpM 1 nfff d u and V 1 / matler closed: 
a, ** cou ld not be inferred that 

m*Jffi da contracts were not genuine com- 

tht !«L C ° ntracts under wh ich delivery 

EtVi iSf„d“°.SrS2? 45?LSg 1 ,he 

of 1 fill 0 gamble the rise and fall in prices 
of the commodities; though it might be in 

some stray cases that the parties mieht 
\° d 4 eliver *»ds at all bu^con- 

behind ° h C e° n b C y 5-IaVs ha a t nd ,h A,ll s "‘S e tff'S 

SO™ «s;«su&a si 

mat tne company was privy to this sort a# 
wager so as to justify the extreme £» of 

Company under sSion 
162 (6) of the Companies Act. fPara fll 

ActT : , 82 CO N n, r Act ' S ' 30 »• *1 S-Pan.ea 

a? Wtr » A rt* ffiva-isris 

Bom 190 and (1894) 2 Ch D 349. Relied on. 

Anno: Comp. Act, S. 162 N. 1. <Pa ** M) 


RI. Madhavan Nair, for Appellants; T. K. 
Joseph and Advocate-General, T. N. Subramania 
Iyer, for Respondent. 

REFERENCES: Courtwar/Chronologicai Paras 
('28) AIR 1928 PC 30: (51 Mad 96) T 

C92) 16 Bom 441 7 

(To) 39 Bom 16: (AIR 1914 Bom 190) 10 

(1894) 2 Ch D 349 1C- 

GANGADHARA MENON J.: The appellants 
who are members of the Alleppey Chamber of 
Commerce, a Company incorporated in 1930 
under the Travancore Companies Act on license 
under Section 28 of the Act, applied before 
the District Court of Alleppey in Company 
Petition No. 7 of 1951 to wind up the Company- 
under Section 162 (6) of the Indian Companies 
Act. The learned District Judge by his order 
dated 7-11-1951 dismissed their application. They 
have therefore come in appeal. 

(2) The objects of the Company as could be 
gathered from its Memorandum and Articles 
of Association are mainly to promote and pro¬ 
tect the trade, commerce, agriculture and indus¬ 
tries of Travancore by collecting and circulat¬ 
ing information bearing on the subjects, to 
watch and protect the well-being of such in¬ 
terests, to adjust controversies between the 
members of the Association with the help of a 
court of arbitration to be formed and to do 
such other things as may be conducive to the 
extension of trade and commerce. It is also 
provided that the income and property of the 
association shall be applied solely towards the 
promotion of the objects of the association and 
no portion thereof shall be paid or transferred 
directly or indirectly to the past or present 
members. 

(3) In 1947 the Company under Article 37 (c) 
of its Articles of Association opened a depart¬ 
ment called the 'Produce Section’ under its 
aegis and a set of bye-laws and rules were 
framed and a committee, duly elected under 
those bye-laws and rules, was constituted for 
the working of that department. The objects 
of the Produce Section as stated in the bve- 
laws are the following: 

“(A) The Produce Section is formed under the 
aegis of the Alleppey Chamber of Commerce, 
subject to the objects of the Chamber as de- 
,n _ It8 Memorandum, the main objects 
i he ,„H r0dUC ,' : are t0 Promote. sup- 

P 0 , * cl/ ? r ?l eCt the character, status and 
Iw« e 1 of r TL erchant5 in general, and 
hfUffo, 11 Produce Trade in Particu- 

ra'rti liT the , cust ? ms and usages of such 
°? ake ™ ,es and regulations con- 
ihir 'i 6 to J} 18 * and honourable practices 
tnerem, and to consider all questions affecting 
the interests of Produce Trade.” 

T ,° adjust controversies, to arbitrate 
upon and settle disputes of all kinds, to ap¬ 
point arbitrators, umpires and experts, to 
make awards and decisions and generally to 

Me C °t U ra a d1ng” nd stlmulate falr and honour*. 

“(c). To collect, print, publish and circus 

to te thP U p 8nd -£f h ! r lnf °rmatlon relating 
to the Produce Trade, and to do all such 

Sft’KKSS***"*° ,he 

vise and control what are known 
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between the contracting parties in regard to 
the fulfilment of the terms of the contract and 
to give award and decisions which according 
to the bye-laws and rules are binding on the 
parties. These Vaida contracts usually related 
to cocoanut oil and pepper and they were known 
as “Satha” contracts in ordinary parlance. 

The petitioner’s case is that the conduct of 
these Vaida contract business through its Pro¬ 
duce Section is now the main, if not the sole 
activity of the company, that these contracts 
are not genuine commercial contracts but are 
only dealings in differences in prices and there¬ 
fore purely wagering contracts void under Sec¬ 
tion 30 of the Contract Act and further illegal 
in the town of Alleppey by virtue of the pro¬ 
visions of Travancore Public Gambling Act III 
• of 1071. Thus according to the petitioners the 
Ibusiness of the Travancore Chamber of Com¬ 
merce is illegal, immoral and opposed to public 
policy and the company has virtually deteriorat¬ 
ed into a house for mere gambling in prices. 

They therefore sought for winding up the Com¬ 
pany under the Companies Act or in the alter¬ 
native for winding up the Produce Section if 
it could be separated from the other depart¬ 
ments of the Company. The Company to whom 
notice was given contended that there is nothing 
illegal, immoral or opposed to public policy 
in the activities of the company or that of its 
Produce Section, that the Produce Section 
xs not carrying on any trade as such but only 
regulates the transactions between the members 
in relation to Vaida contracts, that the Vaida 
contracts are legal and valid that deliveries are 
intended to be made and are actually made 
in pursuance of such contracts and that it is 
only in cases of failure to deliver the goods as 
agreed upon or in cases of other disputes bet¬ 
ween the contracting parties that the committee 
sives awards and decisions which according to 
the rules the contracting parties are bound to 
obey. 

<5) It is seen from the bye-laws that the busi¬ 
ness of the Produce Section is managed by a 
committee with the President of the Alleppey 
Chamber of Commerce as its Chairman. The 
other members of the committee are elected 
annually from among the members of the Pro¬ 
duce Section. Members of the Alleppey Cham¬ 
ber of Commerce who desire to join as members 
of the Produce Section are admitted to member¬ 
ship on payment of an admission fee of Rs. 25/- 
and an annual subscription of Rs. 5/-. These 
members enter into what are known as Vaida 
rontracts for the purchase and sale of goods 
generally of copra, cocoanut oil and pepper. All 
such transactions are entered into on a party 
to party basis and the default or failure of other 
parties under no circumstances affects the 
rights of the contracting parties. It is stipu¬ 
lated that no more than two Vaidas could be 
transacted at any time by a member. All sucn 
contracts that are entered into be ^ 
hers are to be duly entered m the b °oks of 
the brokers specifying the particulars of 
produce, quality, time of delivery and the rate 
jmd the contracting parties in confirmation 
thereof execute documents evidencing the con¬ 
tract in approved contract forms and exchange 
the same Such transactions are to be properly 
recorded° in the prescribed Solha sheets and 
filed in the office of the Produce Section. All 
the transactions are to be for minimum of ten 
Sndies or multiples of ten and the members 
tvho are entering into contracts have to make 


A. I. B. 

specified deposits which are called coupon de- 
P °f ltS j , Generally, these coupon deposits are 
refunded only after the expiry of the period 
for which the coupons are issued. It is stipu¬ 
lated that the delivery in respect of transactions 
for a Vaida is to be effected before the fifth 
day of the month succeeding the Vaida 
month. It is further stipulated that 
the delivery in all cases is ex-godown 
of the sellers. The Committee fixes 
the rate of settlement for clearance every Fri¬ 
day after the close of the business of that day. 
The rates fixed by the Committee and all the 
decisions made by the Committee in that behalf 
are binding on the contracting parties. The 
Vaida month begins from the first day of every 
month and ends with 25th day of the succeeding 
month and delivery is to be effected within 
five days thereafter at the last clearance rate 
fixed and for this purpose the seller has to 
tender delivery by sending the delivery order 
to the purchaser on the 26th itself. In the 
event of any dispute between the contracting 
parties in respect of the contracts or to the 
quality of goods or with regard to other mat¬ 
ters relating to clearance, settlement etc., the 
committee has the power to decide the issues 
raised and the decision of the committee is 
final and binding on all the parties. 

(6) The above lines in which Vaida contracts 
are entered into and fulfilled by the parties 
indicate that these contracts are only forward 
contracts and that the Produce Section of the 
Chamber of Commerce is only regulating the 
business between its members by fixing the 
clearance rates and settling the disputes bet¬ 
ween the parties through a committee which 
functions as a domestic forum in respect of 
such matters. 

(7) It is however contended that the scheme 

as envisaged in the bye-laws and rules is only 
a camouflage that under cover of these bye¬ 
laws and rules which are apparently harmless 
the business that is carried on is a mere gamble 
in the rise and fall of prices. As stated by 
Farran J. in the case reported in J. H. TOD v. 
LAKHMIDAS PURUSHOTAMDAS, 16 Bom 

441 

‘•there is no law against speculation as there 
is against gambling. Contracts are not wager¬ 
ing contracts, unless it be the intention of 
both contracting parties at the time of en¬ 
tering into contracts, under no circumstances 
to call for, or give delivery, from, or to, each 

In the case reported in ‘SUKHDEVDAS RAM- 
PRASAD v. GOVINDOSS CHATHURBHUJA- 
DASS & CO.’. AIR 1928 PC 30 the law is 
stated as follows: 

“The mere fact that contracts are highly spe¬ 
culative is not sufficient in itself to render 
them void as wagering contracts; to produce 
that result there must be proof that the con 
tracts were entered into upon tbe terms t 
performance of the contracts should not be 
demanded but that differences only should 

become payable." . .. 

(81 The real test therefore is the intention 
of <8 parTe S at ?hc time of the cont ract he who- 
ther the intention is actual delivery of g 
nr it is only to pay a difference on or alter 
the due date The several documents produced 

by the counter-petitioners the genuineness o 

which was not Questioned Jy he pet.t oners 
and which are referred to in detail by tne iea 
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ed Judge in paragraph 4 of his order show 
beyond doubt that actual delivery of goods was 
intended by the parties to the Vaida contracts 
and a large volume of genuine commercial busi¬ 
ness is being transacted through these forward 
contracts and whenever delivery was not ef¬ 
fected complaints reached the committee re¬ 
garding failure to deliver the goods in time 
and the committee interfered and settled the 
disputes between the parties. Moreover, it is 
admitted by one of the petitioners that actual 
delivery is contemplated as per these Vaida 
contracts. In paragraph 2 of the plaint in O. 
S. 949 of 1951 filed by the present 4th petitioner 
and others it is stated as follows: (His Lord- 
ship quoted the original Malayalam extract: 
The Malayalam extract may be translated thus) 

“As per the bye-law all Vaida business will 
have to be settled by the 25th of every month 
and on that day itself oil delivered or taken 
delivery of. If there is no stock of oil on 
hand the difference in price between the con¬ 
tract rate and ready rate as on the 25th 
should be paid or received and the matter 
closed in that month itself.” 

In these circumstances it is not possible to in¬ 
fer that the Vaida contracts are not genuine 
commercial contracts under which delivery of 
the goods is contemplated and that the inten¬ 
tion behind all these contracts is only to gamble 
in the rise and fall in prices of the commodities. 
It may be in some stray cases that the parties 
may never intend to deliver goods at all but 
contemplate only to pay or take difference in 
prices only. This will be but a misuse of the 
scheme relating to the Vaida contracts envisaged 
in the bye-laws and rules of the Produce Sec¬ 
tion. But that in itself is not sufficient to con¬ 
clude that the entire purpose behind the bye¬ 
laws and rules of the Produce Section is a mere 
gamble in the rise and fall of the prices of the 
commodities and that the company is privy 
to this sort of wager so as to justify the extreme 
step of winding up of the Company under Sec¬ 
tion 162 (6) of the Companies Act. 

(9) Further from the admitted facts in this 
case we are inclined to think that the applica¬ 
tion to wind ud the company is not actuated 
by any good faith. The Produce Section was 
started in 1947 and till September 1951 Vaida 
contracts have been entered into by different 
members and were treated as valid transaction 
by the contracting parties including the peti¬ 
tioners. The decision given by the committee 
in all matters relating thereto has also been 
accepted as binding. The trouble for the first 
time appears to have arisen on 24-9-1951 when 
the Secretary of the Produce Section in the 
exercise of the powers delegated to him closed 
the market for the day at 2-45 p.m. fixing the 
clearance rate for oil at Rs. 707/- per candy. 
Protest was made by some members with re- 
gaixl to this decision. The committee 
met thereafter and finding that there 
was some artificiality in regard to the 
Vaida contracts entered on the 24th 
September 1951 declared those contracts void 
and also revised and fixed the clearance rate 
at Rs. 696/-.But even before the decision of 
the committee the petitioners Nos. 1. 3, 5 and 
another filed a suit on 25-9-1951 in O. S. 920 of 
1951 in the Alleppey Additional MunsiiT’s Court 
questioning the clearance rate that was fixed 
by the Secretary as arbitrary and claiming 
damages from the Alleppey Chamber of Com¬ 


merce. Along with the plaint they filed an 
application for injunction to restrain the com-* 
pany from functioning. The court after hearing 
the parties rejected the petition on 27-9-1951 
and allowed the Chamber to function as usual. 
It however gave a direction that the coupon, 
deposits standing in the name of the plaintiffs: 
should be kept intact. Thereafter petitioners 
Nos 2 and 4 and some others as plaintiffs filed 
another suit on 27-9-1951 in O. S. 932 of 1951 
and moved for an injunction to restrain the 
Alleppey Chamber of Commerce from dealing 
with the coupon deposits standing to the credit 
of the members having dealings with the plain¬ 
tiffs in respect of certain Vaida contracts. This r 
petition was also dismissed by the court. Them 
on 29-9-1951 petitioners Nos. 1, 2 and 3 along 
with two others moved an original petition in> 
this court in O. P. 100 of 1951 to restrain, 
the company from distributing or otherwise 
dealing with the coupon deposits remaining 
with them. After issue of notice to the com¬ 
pany and after hearing the parties this Court 
dismissed the petition. Thereafter on 1-10- 
1951 petitioners Nos. 2 & 3 along with another 
filed O. S. 941 of 1951 in the Alleppey MunsifFs 
Court and moved lor an injunction to restrain 
the Banks in which the money under the coupon 
deposits was deposited by the company from 
honouring the cheques issued from the Pro¬ 
duce Section as well as the Alleppey Chamber 
of Commerce. Though the court granted a 
temporary injunction, on hearing the counter¬ 
petitioners vacated the injunction order placing 
some restriction on the Banks in the disburse- 
ment of a specified sum including the amounts 
under the coupon deposits by the plaintiffs in 
that case. Not being satisfied with that result* 
the petitioners have now come forward with 
the present petition for winding up the Alleppey 
Chamber of Commerce. 


(10) It is worthwhile to remember that'in all 
the above proceedings the petitioners proceeded! 
on the basis that Vaida contracts are genuine 
commercial contracts valid in law and their 
complaint appears to have been that the clear¬ 
ance rate fixed by the Secretary and thereafter 
by the committee was arbitrary. Not a whisper 
was made in these proceedings that in pursuance 
of these Vaida contracts delivery of goods is 
not intended by the parties. On the other hand 
as stated already in the plaint in O. S. 949 of 
1951 the 4th petitioner expressly stated that 
delivery was actually intended. 


Having been frustrated in their efforts to 
bring pressure on the company to yield to their 
wishes the petitioners have now come forward 
on an altogether new ground quite inconsistent 
with the stand taken by them in prior proceed¬ 
ings that the Vaida contracts are wagering corn- 
tracts and therefore the company is carrying 
on a business which is illegal, immoral and 
opposed to public policy. The motive behind) 
this move is quite apparent. We are constrain¬ 
ed to think that the petition absolutely lacks 
in good faith and that the petitioners are 
actuated by malice in their present attempt to 
have the company wound up. 


As was observed in the ruling reported in 
•PIONEER BANK LTD., IN RE', 39 Bom 16: 

“There is no obligation on the Court to admit 
a petition merely because it is presented. Not 
only must a petition allege facts which, if 
proved, would Justify an order for winding 
up a company but even if it alleges such 
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A T !l e trial court u P held the plea, and 
disaHowed the prayer to redeem the properties 


facts the Judge has a discretion to consider 
whether it is really bona fide.’* 


::or otherwise it will lead to irreparable injury 
*0 the company concerned. It may also leave 
}'he door open to unlimited opportunity for 
blackmail. The following observation in the 
case reported in IN HE A COMPANY*, (1894) 2 
Ch D 349 is relevant in this connection: 

•When a petition against a company is present¬ 
ed ostensibly for winding-up order, but really 
*(or another purpose, such as putting pressure 
on a company, the Court has an inherent 
jurisdiction to prevent such an abuse of pro- 
■ cess. and will do so, without requiring an 
action to be commenced, by restraining the 
advertisement of the petition, and staying all 
proceedings upon it.” 

(11> We are therefore of the view that this 
is a fit case in which the petition has to be 
dismissed on this sole ground that it is not 
really bona fide. In the view that we take of 
■-he application before us. we do not think that 
there is any justification for remanding it to 
the lower court for further enquiry as prayed 
.or by the appellants. We are convinced that 
- he conclusions of the learned Judge are sub¬ 
stantially correct and that his order calls for 
VK> interference. The appeal is therefore dis¬ 
missed with costs. Advocates’s fee Rs. 150/-. 
B/R.G.D. Petition dismissed. 
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Purushamangalam Devaswom represented by 
its Uranmakaran, Parameswaran, Vasudevan 
INamboori and another, Appellants v. Pyli and 
others, Respondents. 

Second Appeal No. 112 of 1124, D/-16-11-1951. 
<a) Tenancy Laws — Travancore Jenmi and 
Kudiyan Act (V (5) of 1071), S. 3 — Kana¬ 
pattom — To constitute kanapattom, land 
should he subject to payment of renewal fees. 

(Para 2) 

<b) Evidence Act (1872), S. 90 — Proper 
custody — Authenticity of document — Rule 
of presumption — Applicability. 

The custody, before it can be said to be 
proper, should afford reasonable assurance 
*of authenticity of the document. The rule 
of presumption must be applied with ex¬ 
ceeding caution and where circumstances 
(throw suspicion on genuineness of docu¬ 
ment no presumption under S. 90 can be 
drawn. (Para 2) 

<c) Tenancy Laws — Travancore Jenmi and 
Kudiyan Act (V (5) of 1071), S. 3 — Grant of 
JPatta — No inference that properties are being 
enjoyed under Kanom tenure can be drawn 
Prom such patta. (Para 5) 

N. Varadaraja Iyengar, for Appellants; P. I. 
Simon, for Respondents. 

SEFERENCE: Para 

<T30) AIR 1930 Bom 39: (123 Ind Cas 492) 4 

GANGADHARA MENON J.: Sri Purusha- 
cnangalam Devaswom represented by the 2nd 
plaintiff and another as Ooranmakars is the 
appellant. The plaint properties belong to the 
Ikrvaswom. They were demised under Ext. A 
dated 15-9-1059 in favour of the father of de¬ 
fendants 1 to 3. According to the plaintiffs Ext. 
A is a redeemable mortgage. The 1st defen¬ 
dant contended that it is an irredeemable 


and allowed, the plaintiffs only to recover aT- 
rears of ‘michavaram* and the ‘jenmikarara’ 
due In appeal by the 1st plaintiff the lower 
appellate court confirmed the decree of the 
trial court. 

< 2 A_ Th l question f or decision in this case is 
whether Ext. A is a ‘kanapattom* coming with¬ 
in the purview of the Jenmi and Kudiyan Act 
It is seen from Ext. A that it was executed in 
renewal of a previous document. But the evi¬ 
dence in the case does not throw any light on 
the terms of the prior deed. The parties admit 
that the properties comprised in Ext. A are 
lands (other than Pandaravakai, Sreepandara- 
vakai. Kandukrishi or Sirkar Devaswom land, 
recognised as such in the Sirkar accounts) which 
in assessment to public revenue were subject 
to Rajabhogam only. But in order to constitute 
a Kanapattom as contemplated in the Jenmi 
and Kudiyan Act (Act V (5) of 1071) the lands 
should also be subject to payment of renewal 
fees, or in other woTds there should be a pro¬ 
vision in the document itself for payment of 
renewal fees or there should be evidence of 
such payment. 

This is clear from the definition of the terms 
“Kanapattom** and “Jenmom land’* in the Act 
itself and is also well-established by judicial 
pronouncements. The question whether de¬ 
mises executed by jenmis before Act V (5) of 
1071 came into force are irredeemable by vir¬ 
tue of S. 8 of the Royal Proclamation of 1042 
even in the absence of any provision for pay¬ 
ment of renewal fees in the document or of 
evidence regarding payment of renewal fees 
has been considered by us in S. A. 163 of 1124 
which was heard along with this appeal and 
we have come to the conclusion that such de¬ 
mises do not come within the purview of Sec¬ 
tion 8 of the Royal Proclamation of 1042. 
Exhibit A can therefore be regarded as irre¬ 
deemable only if there is reliable evidence in the 
case to show that renewal fees had been paid. 

(3) The 1st defendant relied on three receipts 
written on Kadjan leaves for payment of re¬ 
newal fees. These are Ext. XIX dated 15-9- 
1059; Exhibit XX dated 10-12-1073 and Ext. 
XXI dated 6-11-1095. Of these the courts below 
have found that Exhibit XXI is not genuine. 
Though the 1st defendant has taken objection 
to the findings of the Courts below we see no 
grounds for anv interference. We are dearly 
of the view that Ext. XXI is not genuine. There 
is no evidence in the case to prove the genuine¬ 
ness of Ext. XIX and Ext. XX. But in res¬ 
pect of these documents which purport to be 
more than 30 years old. the courts below drew 
a presumption under Section 90 of the Evi¬ 
dence Act that they are genuine and acted on 
them as affording evidence of payment of re¬ 
newal fees. (His Lordship considered the evi¬ 
dence as to genuineness of the documents and 
proceeded:) 

(4) In the above circumstances, we do not 
see our way to place any reliance on the evi¬ 
dence of the 1st defendant to conclude that the 
documents came from proper custody. The 
custody before it could be said to be proper 
should be one which affords reasonable as¬ 
surance of the authenticity of the documents. 
The courts below seem to think that in every 
case where documents purporting to be more 
than 30 years old are produced by a person 
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with whom they would naturally be, the courts 
are bound to draw a presumption of genuine¬ 
ness under Section 90 of the Evidence Act. 
That it is not so is clear from the section it¬ 
self, for, the words used are that the court ‘may’ 
presume’ and not ‘shall presume’. The pre¬ 
sumption under this section is only permissive 
and it is a matter of judicial discretion whe¬ 
ther the court will make the presumption. This 
rule of presumption must be applied with ex¬ 
ceeding caution and where circumstances are 
such as to lead to the suspicion that the docu¬ 
ments are fabricated no presumption under Sec¬ 
tion 90 of the Evidence Act can be drawn in 
respect of them. As was observed in the deci¬ 
sion reported in ‘MANSUKHA v. TRIKAM- 
BHAI\ AIR 1930 Bom 39. 

“In the case of documents more than 30 years 
old the genuineness of which is disputed, it 
is necessary for the courts to consider the evi¬ 
dence external and internal of the document 
in order to enable them to decide whether 
in any particular case they should or should 
not presume proper signature and execution." 
If the circumstances are such which throw 
great doubts as to the genuineness of the docu¬ 
ments courts will refuse to draw any presump¬ 
tion. The courts below have misunderstood the 
real import of section 90 of the Evidence Act 
and have failed to exercise proper judicial 
discretion in deciding the question whether anv 
presumption under Section 90 of the Evidence 
Act could be applied or not. The suspicious 
appearance of Exts. XIX and XX, the absence 
of any signature of one of the alleged execu¬ 
tants in Ext. XIX, the striking dissimilarity 
in the signature in Ext. XIX with that in the 
admitted document Ext. X and the belated pro¬ 
duction of the documents in spite of the orders 
of the court throw very great doubt upon the 
genuineness of these documents and tend to the 
inference that in all probability they are mere 
fabrications. In the circumstances we are un¬ 
able to draw any presumption in favour of the 
genuineness of these documents under Section 
90 of the Evidence Act. As stated already 
there is absolutely no evidence to prove these 
documents. We have therefore to reject Exts. 
XIX and XX. 

(5) It is also argued that patta was granted 
in favour of the 1 st defendant's father and that 
the grant of patta leads to the inference that 
the properties are being enjoyed under a kanom 
tenure. We do not think that the grant of 
patta in favour of the 1 st defendant's father 
is in itself sufficient to establish that the tenure 
under which he was holding the properties is 
an irredeemable one. 

(6) In the absence of any provision in Ext. A 
for payment of renewal fees or of any reliable 
evidence regarding payment of renewal fees 
Ext. A cannot be taken to create an irredeemable 
kanom tenure. Ext. A is therefore onlv a redeem¬ 
able mortgage and the plaintiff are entitled 
to redeem the property as prayed for in the 
plaint. 

(7) Therefore in reversal of the decrees of 
the Courts below we allow this appeal with 
costs in all the Courts and decree the suit in 
terras of the plaint. The memorandum of ob¬ 
jections filed bv the 1st defendant is dismissed 
Interest for mlchavaram and other dues from 
date of suit to date of decree and thereafter is 
allowed at 6 per cent only. 

B/V.RB. Appeal allowed. 

T ' - '.m i 
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Mytheen Kunju Pathummal, Appellant v. 
Vasudevan Kandaru Krishnaru, Respondent. 
Second Appeal No. 253 of 1950. D/- 7-12-1951. 

Tenancy Laws — Travancore Jenmi and 
Kudiyan Act <V(5) of 1071), S. 33 — Enter¬ 
tainment of claims under as original suits — 
(Travancore Civil Courts Act (II (2) of 1084), 
S. 12). 

Section 33 only prescribes a summary 
procedure for recovery of claim on account 
of the jenmikarams not exceeding Rs. 100 
and does not expressly prohibit the enter¬ 
taining of such claims as original suits. The 
exercise of ordinary jurisdiction in respect 
of such claims is only an irregularity 
which can be set right by directing a re¬ 
trial in an appeal or revision against the 
decree passed. But where there has been 
no such appeal or revision and the decree 
has become final the executing court can¬ 
not ignore that decree as a nullity since it 
cannot be said that there was a total 
absence of jurisdiction for the Court to 
pass the decree. (Para 2) 

M. Madhavan Nair, for Appellant; M. P. 
Ramakrishna Pillai, for Respondent. 
REFERENCES: Courtwar/ Chronological/Paras 
(’30) AIR 1930 Bom 80: (124 Ind Cas 112) 3 

(’43) AIR 1943 Oudh 449: (208 Ind Cas 144) 3 
(’38) AlR 1938 Rang 35: (1937 Rang LR 234) 3 

6 Trav LJ 101 3 


SANKARAN, J.: In this Second Appeal 
preferred by the defendant in the case he has 
questioned the correctness of the view taken 
by the lower court that his objection to the 
executability of the decree is unsustainable. 
The suit was for recovery of arrears of jenmi- 
karam due in respect of the plaint property 
for the period from 1110 to 1115. The amount 
claimed by way of such arrears came to a little 
less than Rs. 100/-. The District MunsilT of 
Attingal entertained the suit as an original suit 
and passed a decree in favour of the plaintiff. 
According to the defendant, that Court had no 
jurisdiction to entertain the suit and hence the 
decree in the case is a nullity and cannot be en¬ 
forced against him. This contention is based 
on the provisions contained in Section 33 of 
the Travancore Jenmi and Kudiyan Act, which 
prescribe a summary procedure for the recovery 
of arrears of jenmikara falling within certain 
specified limits. These provisions are as fol¬ 
lows: 


“Claims by jenmies for recovery of arrears of 
jenmikaram shall when the amount or value 
of such claims does not exceed Rs. 100 be 
taken cognizance of and disposed of sum¬ 
marily by the Courts hereinafter mentioned: 


(1) . District Munsiffs shall have Jurisdiction 

in respect of such claims where the 
amount or value of the claim does not 
exceed Rs. 30/-; 

(2) . The Zilla Judges shall have similar 

jurisdiction when the amount or value of 
the claim exceeds Rs. 30/-, but does not 
exceed Rs. 100/-." 

In the present case the claim exceeds Rs 30 
but was below Rs. 100/-. Hence the claim could 
be entertained and disposed of summarily only 
by the District Court having jurisdiction over 
the subject-matter of the suit. Since the claim 
exceeded Rs. 30/-, the Munslff's Court could not 



410 Trayancore.Cochin Narayanan y. Govindan (Sankaran & G. Menon JJ.) 

deal with it in a summary manner. What that 
Court did was that it entertained the claim 
as an original suit and passed a decree in the 
exercise of its Original jurisdiction. The de¬ 
cree could be deemed to be a nullity only if it is 
found that there was a total absence of Juris¬ 
diction for the Munsiff’s Court to entertain the 
claim even as an original suit. The District 
Munsiff had jurisdiction to entertain all origi¬ 
nal suits subject to the limitations imposed by 
Section 12 of the Travancore Civil Courts Act 
.(Act II of 1084). That section lays down that: 

‘•the jurisdiction of a Munsiff extends, subject 
to the rules contained in the Code of Civil 
Procedure, to all original suits and proceed¬ 
ings of which the amount or value of the 
subject-matter does not exceed Rs. 2000/-...” 

(2) The claim in the present case was within 
the limit prescribed by the Section and hence 
the MunsitT’s Court could normally have en¬ 
tertained the claim as an original suit but for 
the provision contained in Section 33 of the 
Jenmi and Kudiyan Act. It is clear from a 
reading of that section that it only prescribes 
a summary procedure for recovery "of claim on 
account of the jenmikarams not exceeding 
Rs. 100. The section does not expressly prohi¬ 
bit the entertaining of such claims as original 
suits. In fact there is nothing in Section 33 
of the Jenmi and Kudiyan Act to indicate even 
by way of implication that by virtue of that 
section there has been an ouster of the ordinary 
jurisdiction of the Courts. The exercise of 
such jurisdiction in respect of a claim for which 
a summary procedure was prescribed by Sec¬ 
tion 33 of the Jenmi and Kudiyan Act could 
only be an irregularity. In an appeal or revi¬ 
sion against the decree passed in violation of 
the summary procedure prescribed by Section 
33, the irregularity could be set right by direct¬ 
ing a retrial strictly in accordance with the pro¬ 
cedure prescribed by the. section. But where 
there has been no such appeal or revision and 
the decree has become final the executing court 
cannot ignore that decree as a nullity since 
it cannot be said that there was a total absence 
of jurisdiction for the Court to pass the decree 
in question. 

(3) A similar question arose for consideration 
in ‘RAMAN KUMARAN v. PADMANABHAN 
MALLAN’, 6 Trav L J 101. That was a case 
where the subject-matter of the suit had to be 
dealt with by the Munsiff’s Court as a small 
cause suit in the manner prescribed by Section 
13 of the Civil Courts Act (Act II of 1084). But 
as a matter of fact the Munsiff had entertained 
the claim as an original suit and had passed a 
decree. In considering the question of the en¬ 
forceability of that decree, it w'as ruled that 
Section 13 of the Civil Courts Act merely 
regulated the procedure to be adopted in the ad¬ 
judication of certain classes of suits, and did not 
take away the jurisdiction of the MunsilTs to 
try them as original causes, and that therefore 
the decision of the suit by the Munsiff as an 
original cause was valid and operative. The 
effect of a decision passed in similar circum¬ 
stances has been considered by other High 
Courts also. In considering the result of the 
failure to comply with the mandatory provi¬ 
sion contained in Section 16 of the Provincial 
Small Cause Courts Act (1887) it was ruled 
by the Bombay High Court in ‘ JODHA v. 

MAGANLAL\ AIR 1930 Bom 80 that the 
failure to comply with Section 16 is merely a 
defect in procedure in proceeding in a court 


A. I. R. 

other than the Small Cause Court having juris- 

fhat^the cLrtVT*' bUl - hat d0es no * ™ ean 
^nft l TTni^l ha ? no .J uns diction to try the 
L Ult c Y- 1 k oo the , d,rectlVe Provision contained 
in Section 33 of the Travancore Jenmi and 
Kudiyan Act, the provision contained in Sec- 
tion 16 of the Provincial Small Cause Courts 
Act is piohibitive in its character and it is as 
follows: 

•Save as expressly provided by this Act or by 
any other enactment for the time being in 
force a suit cognizable by a Court of Small 
Causes shall not be tried in other Courts 
having Jurisdiction within the local limit of 
the jurisdiction of the Court of Small Causes 
by which the suit is triable.” 

In spite of such a provision that it was ruled 
in the above mentioned case that the failure 
to comply with the provision is merely a de¬ 
fect in procedure. In*U. K. SEAL v. ARUMU- 
GAM CHETTIAR’, AIR 1938 Rang 35 it was 
ruled that 

“the effect of the provisions of Section 16 is 
not to deprive the Regular Court altogether 
of jurisdiction in suits cognizable by a Court 
of Small Causes, but merely to prevent the 
exercise of that jurisdiction by the Regular 
Court so long as there is a Court of Small 
Causes having jurisdiction within the same 
local limits. But if a Court by error tries 
a suit which is of a small cause nature and 
is cognizable by a Small Cause Court ex¬ 
ercising jurisdiction within the same local 
limits, then the proceedings of the Court are 
not entirely without jurisdiction, and there¬ 
fore are not a nullity.” 

To the same effect is the ruling in ‘AFZAL 
HUSSAIN v. MAHOMOOD HUSSAIN’, AIR 
1943 Oudh 449. Applying these principles to 
the facts of the present case, it is clear that the 
decree in this case cannot be deemed to have 
been passed by a Court having no jurisdiction 
at all to entertain the claim and that therefore 
the decree cannot be ignored as a nullity. 

(4) the lower courts are therefore right in 
holding that the decree is an effective decree 
and it could be enforced by way of execution. 

(5) In the result this Second Appeal fails and 
it is accordingly dismissed with costs. 

B/G.M.J. Appeal dismissed. 
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SANKARAN AND GANGADHARA MENON JJ. 

Narayanan Nair Raman Nair, Appellant v. 
Govindan Nair Raman Nair and another, Res¬ 
pondents. 

Second Appeal No. 60 of 1125, D/- 12-10-1951. 

Civil P. C. (1908), S. 148 — Time fixed by 
decree for discharging obligation — Extension 
of time — Executing court’s jurisdiction. 

When a particular period is fixed by the 
decree for the discharge of a certain obli¬ 
gation by the defendant so as to entitle 
him to the benefit contemplated by the 
decree, he can get such benefit only on his 
discharging that obligation within the pres¬ 
cribed time. He is not entitled to get an 
extension of such time. The executing court 
has no jurisdiction to extend the time as 
fixed in the decree because it will be altering 
or modifying the terms of the decree. The 
general power conferred on the court by 
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S 148 is not intended to cover such cases. 

(Para 3) 

Where, therefore, a final decree passed 
in a suit for partition provided that in the 
case of (he failure of the defendant to pay 
to the plaintiff or to deposit in court a 
certain sum of money the plaintifT would be 
entitled to recover possession of certain 
items of the property in suit and there was 
such failure on the part of the defendant: 

Held that the time was of the essence 
of the condition imposed by the decree and 
therefore the conditional clause in favour of 
the plaintiff automatically came into effect 
at the end of the stipulated period. (Para 3) 

Held further that the provision was not 
penal in its nature and therefore the 
defendant could not be relieved of the 
forfeiture resulting from the provision 
AIR 1949 Bom 97 (FB), Ref. to. (Para 3) 
Anno: C. P. C., S. 148 N. 2. Pt. 6. 

C. K. Sivasankara Panicker. for Appellant; 
V. G. Sankaranarayana Pillai, for Respondents. 

REFERENCE. Para. 

(’49) AIR 1949 Bom 97: (ILR (1948) Bom 
654 FB) 3 

SANKARAN J.: The plaintiff decree-holder 
is the appellant. The question raised in this 
second appeal is one of construction of the final 
decree in the case. The plaintiff’s suit was for 
partition and recovery through court of his 
share in the family properties after setting 
aside a partition deed executed by some of the 
members of the family. The suit was allowed 
and a final decree was passed on 5-6-1118 
allotting certain specified items to the share 
of the plaintiff. In respect of some of these 
items an equitable direction was made in the 
decree enabling defendants 2 to 4, who were 
found to be in possession of those items, to 
retain possession in case they deposited in 
court for payment to the plaintiff certain spe¬ 
cified amounts for the purpose of equalising the 
shares of the respective parties. 

A period of one month from the date of the 
decree was fixed for the deposit of such 
amounts and it was further directed that in 
case of failure to make the deposit within the 
time fixed the plaintiff will be entitled to re¬ 
cover those items from the respective defend¬ 
ants. The amount which the 2nd defendant 
was to deposit within the period of one month 
was Rs. 294-10-0 to enable him to retain pos¬ 
session of item No. 7. Similarly the 3rd de¬ 
fendant had to deposit Rs. 120^-0 within the 
same period to enable him to retain possession 
of items Nos. 8, 9 and 10 and the 4th defend¬ 
ant had to deposit Rs. 70-7-0 within the same 
period to enable her to retain possession of 
item No. 11. 

Defendants 3 and 4 submitted to this decree- 
and hence it became final and conclusive as 
against them. But the 2nd defendant filed 
A. S. No. 106 of 1119 before the Kottayam Dis¬ 
trict Court against the trial court’s decree as 
against him. By the decision in that appeal the 
amount which he had to deposit was reduced 
to Rs. 144-10-0. The appellate court decree did 
not specify any time limit within which this 
amount had to be deposited by the 2nd defen¬ 
dant. However the decree-holder construed 
that decree as having left the time limit fixed 
by the trial court undisturbed. Defendants 2 
to 4 failed to deposit the respective amounts 
specified in the decree within the period of 


one month from the date of the decree and 
accordingly the decree-holder applied on 6-8- 
1120 for recovery of possession of items 7 to 
11 from those defendants. 

On getting notice of that application, the 2nd 
defendant deposited in court Rs. 144-10-0 on 
9-10-1120 and prayed for an order entering 
satisfaction of the decree so far as he was con¬ 
cerned. The execution court disallowed that 
prayer. But on appeal the District Court held 
that the 2nd defendant had substantially com¬ 
plied with the direction in the appellate court 
decree in A. S. 104 of 1119 and accordingly 
entered satisfaction of the decree as against 
the 2nd defendant. That order was confirmed 
by the erstwhile Travancore High Court by the 
judgment in S. A. No. 526 of 1121. By this 
time, the 4th defendant died and defendants 2 
and 3 were recorded as her legal representa¬ 
tives. 


On 6-12-1122 the 3rd defendant deposited in 
court the amounts due from defendants 3 and 
4 as per the terms of the decree and applied 
for an order entering satisfaction of the decree 
as against them. The decree-holder opposed 
that petition on the ground that since the depo¬ 
sit was not made within the prescribed time, 
the alternative provision in the decree has to 
be enforced and that he should be allowed to 
recover possession of items 8 to 11 from these 
defendants. The execution court overruled the 
decree-holder’s objection and allowed the 3rd 
defendant’s petition for entering satisfaction of 
the claim under the decree. That order was 
confirmed by the lower appellate court also. 
The decree-holder has therefore come up in 
second appeal. 

(2) So far as defendants 3 and 4 are concern¬ 
ed, the decree in force is the final decree pass¬ 
ed by the trial court on 5-6-1118. As against 
them the direction in the decree is clear and 
specific and it is to the effect that on their 
failure to deposit the specified amounts in 
court within a period of one month from the 
date of the decree, the decree-holder will be 
entitled to recover possession of items 8 to 11 
from them. However the lower courts have 
now held that the time limit fixed in the decree 
was not an essential condition of the terms of 
the decree and that the period fixed in the 
decree could be extended by the executing 
court and the defendants allowed to make the 
deposit at any subsequent time when the de¬ 
cree-holder sought to enforce the decree against 
them. 

In thus construing the decree in the case, 
the lower courts have been guided by certain 
observations contained in the judgment in 
S. A. No. 526 of 1121. In fact both the lower 
courts have taken the view that they are bound 
by these observations which, according to them, 
amount to a construction of the decree in this 
case. This view is certainly erroneous. There 
is no warrant for the assumption that the final 
decree in this case passed on 5-6-1118 and 
which had become conclusive as against defen¬ 
dants 3 and 4. had come up for construction 
in S. A. No. 526 of 1121. It is clear from the 
Judgment in S. A. No. 526 of 1121 that the 
decree in A. S. No. 104 of 1119 of the Kotta¬ 
yam District Court, which had modified the 
tna 1 court’s decree so far as it related to the 
2nd defendant in the case, was the only mat¬ 
ter involved in S. A. No. 526 of 1121 . Defend- 

x 4 ™ ere not Pities to A. S. No. 104 
of 1119 or to S. A. No. 526/1121. 
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Under these circumstances the general obser¬ 


vations contained in the judgment in S. A. 526 
of 1121 relating to the nature of the decree 
of the trial court as a whole can only be treat¬ 
ed as obiter dicta. It is also seen that such 
observations happened to be made only inci¬ 
dentally in the course of construing the ap¬ 
pellate decree in A. S. No. 104 of 1119. The 
following extract from the judgment in S. A. 
No. 526 of 1121 makes it clear beyond any room 
for doubt that the High Court was only con¬ 
struing the appellate decree in A. S. 104 of 
1119: 

' As we read the appellate decree we are not 
inclined to think that the omission to fix a 
period for payment or deposit was not an 
accidental omission, but a deliberate modi¬ 
fication of the whole scheme of reliefs against 
the 2nd defendant—enabling the plaintiff to 
take out execution in time without waiting 
for a month, and the 2nd defendant to com¬ 
ply with the direction when notice of exe¬ 
cution is issued against him. This is the 
proper and reasonable construction of the 
appellate decree as it stands.” 

It is obvious that such a construction put upon 
the appellate decree in A. S. 104 of 1119 can¬ 
not hold good in respect of the trial court’s 
decree as it stood against defendants 3 and 4 
and in which it was expressly provided that 
the amounts directed to be paid by defendants 
3 and 4 had to be paid to the plaintiff or depo¬ 
sited in court within one month from the date 
of the decree. The effect of such a time limit 
fixed by the decree did not arise for conside¬ 
ration and was also not considered or decided 
in S. A. 526 of 1121. This again is made clear 
by the following extract in the judgment in 
S. A. No. 526 of 1121: 

"There was no time fixed by the appellate 
court and therefore even the question of con¬ 
dition does not arise. Even if there was a 
time impliedly fixed, we cannot regard it in 
the circumstances as a condition.” 

Thus it cannot be said that the question of 
construction of the trial court’s decree as 
against defendants 3 and 4 and which has fixed 
a specific period within which they had to depo¬ 
sit certain amounts to enable them to retain 
possession of items 8 to 11 is concluded by the 
decision in S. A. 526 of 1121. The question has 
to be independently considered on its own 
merits. 

(3) The terms of the final decree passed on 
5-6-1113 are clear and definite and there is no 
ambiguity about those terms. It is provided 
that in case of the failure of the 3rd defend¬ 
ant to pav to the plaintiff or to deposit in court 
the sum of Rs. 120-4-0 the plaintiff will be 
entitled to recover possession of items 8 to 10. 
There is a similar provision as the 

defendant in respect of item 1L The condi¬ 
tional clause in favour of the plaintiff automa¬ 
tically came into effect at the end of the sti¬ 
pulated period because these defendants fa^ed 
to make the deposit as per the direction in the 
decree. 

In the nature of the provision it is clear that 
time was of the essence of the condition im¬ 
posed by the decree. It cannot b? said that 
the provision in the decree is penal in its 
nature and that therefore the defendants should 
be relieved of the forfeiture resulting from 
such a penal provision. The suit itself was for 
partition and recovery of the plaintiff’s share 


a. i. a 

^rrr.° f i th ? F Iain t Properties and a s such the 

32 eveit of hi* 1 * granted t0 the plaintifI in 
cnLifi f . s - uccess wa s to allot certain 
s p ecific items of properties to his share. Items 

8 to 11 have thus been allotted to his share 

pmi^fahi he final decree in the case. But as an 
equitable arrangement defendants 3 and 4 who 

were to surrender possession of these items 
were permuted to retain possession of these 
items on condition of their paying to the plain- 
tiff or depositing in court the amounts as spe¬ 
cified in the decree. This was undoubtedly a 
concession allowed in favour of these defend- 
ants. 

But on their failure to take advantage of 
such a concession within the prescribed time 
the primary and essential relief granted in 
favour of the plaintiff was to come into opera¬ 
tion i.e., the plaintiff became entitled to re¬ 
cover possession of items 8 to 11 from these 
defendants. Such a conditional clause in the 
decree cannot in any sense be said to be penal. 
The executing court cannot relieve defendants 
3 and 4 from the effect of such a provision in 
the decree. The court is bound to give effect 
to the provision as it stands. 

The construction of a decree containing a 
similar provision came up for consideration 
before the Bombay High Court in ‘WAMAN 
VISHWANATH v. YESHWANT TUKARAM\ 
A.I.R. 1949 Bom. 97 F.B. wherein the judg¬ 
ment-debtor had claimed to be relieved against 
the consequences of a breach of the condition 
to ijay up the debt in instalments within cer¬ 
tain periods specified in the decree. It was 
ruled in that case that the obligation under¬ 
taken by the judgment-debtor was the result of 
a concession granted to him and that therefore 
he was not entitled to be relieved against the 
breach committed by him of the condition im¬ 
posed by the decree and that the consequences 
following from such breach were not in the 
nature of a penalty or forfeiture. 

When a particular period is fixed by the 
decree for the discharge of a certain obligation 
by the defendant so as to entitle him to the 
benefit contemplated by the decree, he can get 
such benefit only on his discharging that obli¬ 
gation within the prescribed time. He is not 
entitled to get an extension of such time. The 
executing court has no jurisdiction to extend 
the time as fixed in the decree because it will 
be altering or modifying the terms of the de¬ 
cree. The general power conferred on tne 
court by Section 148 of the Civil Procedure 
Code is not intended to cover such cases, inai 
section lays down that where any period 
fixed or granted by the court for the doing oi 
any act prescribed or allowed by this Uoae, 
the court may in its discretion from time to 
time enlarge such period. 

The power conferred by this Section can be 
invoked only by the court which has fixed1 or 
granted a certain time for the doing of a c “ 
tain act prescribed or allowed by the Code, b 
far as the time limit prescribed in a nnai 
decree is concerned it is clear that sue 
limit was fixed by the court which passed the 
decree. Hence that court alone can enlarge 
the time in the exercise of its power 
section 148 of the Civil Procedure'Code. That 
section cannot be invoked by the 
court whose function is only to execute the 

decree as it stands. Viewed In 
pects, it is clear that on account of the failure 
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of defendants 3 and 4 to deposit in court the 
amounts specified in the final decree dated 
5-6-1118 within the prescribed period of one 
month from the date of the decree, they have 
forfeited the concession allowed to them for 
retaining possession of items 8 to 11 and that 
the decree-holder has become entitled to re¬ 
cover possession of these items. The belated 
petition filed by the 3rd defendant for enter¬ 
ing satisfaction of the claim under the decree 
as against defendants 3 and 4 has only to be 
dismissed. 

(4) In the result this second appeal is allow¬ 
ed and in reversal of the order of the 
lower court the 3rd defendant’s petition 
C. M. P. No. 13460 dated 6-12-1120 is 
dismissed and the decree-holder is allow¬ 
ed tc proceed with the execution of the 
decree for recovery of possession of items 
8 to 11. The appellant will get his costs 
throughout from the respondents. 

B/V.R.B. Appeal allowed. 
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lt £ ama l a Bhaskara Menon, Petitioner v. 
K. G. Menon and others, Counter^Petitioners. 

O P. No. 1 of 1952, D/- 7-3-1952. 

Jravancore Motor Vehicles Act (1 of 
J- 60 — Transport Authority publishing 
notification in Gazette — Notification to effect 
mat no further applications would be enter¬ 
tained for permits for running buses along 

certain routes until otherwise notified _ 

Thereafter A applying for route — Major por- 

♦“n° .• routc covered b y route mentioned in 
notjfleation — Application rejected by Trans- 
Authority — On appeal Government 
ordering issue of permit — Notification held 
was not statutory notification having force of 

P ec * s,on of Government held was not 
ultra, vires — (Travancore Motor Vehicles 
Rules, R. 138) — (Motor Vehicles Act (1939). 
Sl 64) - (Para 8) 

11t ( K travancore Motor Vehicles Act (1 of 
*lf 4 ii a,ld 60 * e) — Aggrieved person 

A person who does not make a repre- 

ht nt « 1 iH n * aS K reqUired by S - 54 < 4 > cann °t 
be said to be a person aggrieved by the 

decision of Government in appeal against 

the order of the Transport Authority and 

is not entitled to apply 1 "for a writ of man- 

i rtn „ (Para 10 > 

Indla n0 Art 226 N Tr d,X ^ Constitution of 

V. Sankara Menon, for Petitioner; Advocate 
General and T. R. Balakrishna Iyer (for 

M a v- d m’ R Govi S d ,? . Menon (tor No. 3) 

ffl„£-Suu N 0 S ana p,Ua ‘ (,OT N »- «>■ to 

REFERENCE: /Pa „ 

<’52) AIR 1952 SC 12: (ILR 1951 Cut 637) 3 

a Pf^ton under Section 
226 of the Constitution of India for a writ of 

allegations in the petition 
SLK f ° llowin g: The petitioner is the pro- 
pnetrix of a public transport Company run¬ 
ning buses in various routes. One of such 


routes is Edacochi-Kodanad ‘via’ Ernakulam, 
Alwaye and Perumb^voor. The first counter¬ 
petitioner represents the State of Travancore- 
Cochin. The 2nd counter-petnr. represents the 
Transport Authority of Travancore-Cochin. The 
3rd counter-petner. is the proprietor of a public 
transport concern known as Jai Hind Motor 
Service. The 4th counter petitioner is the 
Managing Director of another public transport 
concern, namely, The Swaraj Motors Ltd., Kot- 
tayam. 

(2) The petitioner is running two buses in 
the Edacochi-Kodanad route more than two 
years past. On the 16th May 1950 the Trans¬ 
port Authority published in the Government 
Gazette a Notification to the effect that no fur¬ 
ther applications would be entertained for per¬ 
mits for running buses along certain routes 
until otherwise notified. Two such routes are 
Edacochi-Kodanad and Palai-Alwaye. 


(3) On 3-7-1950 the 3rd counter petitioner 
applied for a route between Bharananganam 
and Ernakulam via Perumbavoor and Alwaye. 
The major portion of the route is covered by 
Edacochi-Kodanad route & Palai-Alwaye route 
mentioned in the Notification of 16th May 
1950. The Transport Authority rejected that 
application. The 3rd counter petitioner pre¬ 
ferred on appeal to Government from the 
order of the Transport Authority and Gov¬ 
ernment allowed the appeal and ordered the 
Transport Authority to issue a permit to 
the 3rd counter petitioner. It is alleged 
that this order of Government is ultra 
vires of the powers of Government under the 
Motor Vehicles Act, and the prayer in the 
petition is for quashing the order and for 
issuing a writ of mandamus restraining the 2nd 
counter petitioner from issuing the permit to 
the 3rd counter petitioner. 

(4) Counter petitioners 1, 2 and 3 oppose 
the petition. The petitioner has filed an affida¬ 
vit in support of his petition. The Assistant 
Secretary to Government has filed a counter 
affidavit on behalf of counter petitioners Nos. 
1 and 2 and the 3rd counter-petitioner also has 
filed a counter affidavit. 

(5) The question for consideration is whether 
the order of Government setting aside the deci¬ 
sion of the Transport Authority is ultra vires 
of the powers of Government under the Motor 
Vehicles Act. 


Trancnn ♦ a ?? °\ tft ? Act confers on the 
Transport Authority the power to issue a 

stage carnage permit. Section 44 provides 
what all matters should be considered bv the 
Transport Authority in the matter of granting 
or refusing the grant a stage carriage permit 
Section 54 prescribes the procedure that should 
be followed when an application for a stage 
carnage permit is made by anv person. Under 
sub-section 3 of that section the application 
has to be published in the prescribed manner 
together with a notice of the date when the 
application and any representation in connec¬ 
tion therewith would be considered. Sub¬ 
section 4 provides that no representation In 
connection with the application would be con¬ 
sidered by the Transport Authority unless it 
is made in writing before the appointed date 
and a copy is furnished to the applicant. It 
is admitted that the petitioner did not make 
any representation in connection \v\th ih\TtZ 
plication The 4th counter-petitioner made ^ 
representation and the Transport Authority re- 
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jected the application as it was of opinion that 
there was no necessity for a bus service on the 
route mentioned in the application. 

(7) Section 60 provides for an appeal to Gov¬ 
ernment from the order of the Transport 
Authority granting or refusing to grant a per¬ 
mit. Government thought that a through 
service between Bharananganam and Emaku- 
lam was desirable, both places being important 
from the point of view of the travelling public. 
The 3rd*counter petitioner’s appeal was there¬ 
fore allowed and the Transport Authority was 
directed to issue a permit. 

(8) The main argument advanced on behalf 
of the petitioner is that under Rule 138 of the 
rules passed under the Motor Vehicles Act, 
the Transport Authority has got the power to 
limit the number of permits which may be 
granted for a specified route or area, that the 
Notification issued by the Transport Authority 
on 16th May 1950 was in exercise of that power, 
that it has the force of law, and that since that 
Notification has not been cancelled or with¬ 
drawn Government have no power to act in 
contravention of that Notification. Rule 138 
reads thus: 

“When the Transport Authority has, in the 
exercise of its powers under the Act, imposed 
a limit upon the number or permits of any 
class which may be granted for a specified 
route of a specified area and has already 
granted such number of permits of that class 
the Authority may decline to receive further 
application for such permits in respect of any 
such route or area.” 

This rule only gives the Transport Authority 
an option to decline to receive applications for 
permits in respect of any specified route or area. 
The Notification issued by the Transport Autho¬ 
rity only amounts to an intimation given to the 
public that it has decided not to receive fur¬ 
ther applications for permits in respect of 
certain specified routes until otherwise notified. 
This Notification which is in fact only a notice 
given to the public has in no sense the force 
of law. It is not a rule made under the Act. 
The Transport Authority has no power under 
the Act to make rules which will have the 
force of law. Under Rule 137 it can make 
bye-laws subject to certain conditions for the 
conduct of its business. It is thus clear that 
the Notification issued by the Transport Autho¬ 
rity is not a statutory Notification having the 
force of law. 

Moreover, the words used in Rule 138; are 
"the Authority may decline”. There is nothing 
to prevent the Transport Authority from re¬ 
ceiving applications for permits even though 
it has by notification imposed a limit upon the 
number of permits that may be granted for J 
specified route or area. Such a J^tore- 

Psliiis 

I of the powers of Government. 

(9) It has also to be noted that the Notjficatio 
dated 16th May 1950 related to certain speci- 
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fied routes. The Bharananganam-Ernakulam 
route is not one of the routes mentioned in 
tne Notification. It is true that this route will 
overlap two of the routes mentioned in the 
Notification. But the Notification as such does 
not apply to extended or curtailed routes un¬ 
like a later Notification issued by the Transport 
Authority on 13th April 1950. The Transport 
Authority itself did not regard the Bharan- 
ganam-Ernakulam route as one of the routes 
mentioned in the Notification of 16th May 1950. 

Notwithstanding that Notification the Trans¬ 
port Authority received the third counter-peti¬ 
tioner's application and published it in the 
Gazette as required by the provisions of the 
Act. The reason why the Transport Authority 
rejected the application was that in its view 
there was no necessity for a bus service in 
that route. Thus, in any view of the case, the 
petitioner cannot rely on the Notification dated 
16th May 1950 as a bar to Government ex¬ 
ercising its appellate jurisdiction in respect 
of the decision of the Transport Authority. 

(10) It has also to be stated that the petitioner 
cannot be said to be an aggrieved person so far 
as the decision of Government is concerned. He 
did not make any representation in connection 
with the application of the third counter-peti¬ 
tioner when notice of the application was pub¬ 
lished in the Gazette under sub-section 3 of Sec¬ 
tion 54 of the Motor Vehicles Act. Sub-section 4 
of that section provides that 
"No representation in connection with an ap¬ 
plication referred to in sub-section (3) shall 
be considered by the Transport Authority 
unless it is made in writing before the appoint¬ 
ed date and unless a copy thereof is furnished 
simultaneously to the applicant by the person 
making such representation.” 

Under section 60(c) only a person "who, having 
opposed the grant of a permit, is aggrieved by 
the grant thereof” can appeal to Government 
from the decision of the Transport Authority. 
In the circumstances the petitioner cannot be 
said to be a person aggrieved by the decision 
of Government and entitled to apply^ for ai wr t 
of mandamus under Article 226 of the Consti¬ 
tution of India. Article 226 of the Constitution 

r <*226 (1) Notwithstanding anything in arti¬ 
cle 32 every High Court shall have power 
throughout the territories in relation to which 
it exercises jurisdiction, to issue to any per- 
suf or authority tarfudin, in aPPropm£ 
cases any Government, within those lem 
tories directions, orders or writs, including 
writs in the nature of 'habeas corpus 1 'man- 
dlmus 1 ‘prohibition 1 , ‘quo warranto and 
‘certiorari', or any of them, for the , 

ment of any of the rights conferred by Part 

III and for any other purpose. Court 

121 The Dower conferred on a High l - our 

bv clause (i) shall not be in der °f atl °" % 
power conferred on the, Supreme Court by 

In Cl . a ST S ATE 2) OF ORISSA v. MADAN GOPAL*. 
^The ^anjpiage 1 ^of^fhe ^rtide °showTtha^tte 

MKdS S^it. W& 

Consfitution^Fundamental Jtights) has been 

SSWSSA TwhafWades tha 
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same. Therefore the existence of the right 
is the foundation of the exercise of jurisdic¬ 
tion of the court under this article.” 

It is however not necessary to decide in this 
case whether the right of the petitioner to move 
this court for relief under Article 226 of the 
Constitution is affected by his omission to make 
a representation before the Transport Authority 
opposing the grant of permit to the third coun¬ 
ter-petitioner. I have found that there is no 
reason to hold that the decision of Government 
is in anyway ultra vires of the powers con¬ 
ferred on Govt, under the Motor Vehicles Act. 
The petitioner is therefore not entitled to the 
writ prayed for in the petition. The petition 
is dismissed with costs including advocate’s fee 
Rs. 50/- for counter-petitioners 1 and 2 and 
Rs. 50/- for the third counter-petitioner. 

B/V.If.B. Petition dismissed. 
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KUNHI RAMAN C. J. AND SANKARAN J. 

Kuruvilla Cheriyan, Appellant v. Kuruvilla 
Chandy, Respondent. 

A. S. Nos. 22 and 23 of 1124 and O. S. No. 114 
of 1122, D/- 29-6-1951. 

(a) Ciyi! P C. (1908), S. 107 - Interference 
with finding of fact. 

There are circumstances which would 
compel a Court of appeal to interfere with 
a finding of fact based upon the testimony 
of the witnesses whom the trial Judge had 
the advantage of seeing when they were 
giving their evidence in the witness box. 
(Those circumstances are where the trial 
judge has misappreciated the facts and the 
evidence). (Para 2 ) 

Anno: Civil P. C„ S. 107 N. 14 and 15. 

(b) Civil P C. (1908), O. 7. Rr. 14, 18 — 
Document relied upon by plaintiff in suit, and 
in his possession at time of filing plaint neither 
included in list of documents nor casually re¬ 
ferred — Genuineness of document itself in 

t e f!?'l7i Veracily .o' Plaintiff's statement 
- hi J Possession of document at date of 
* > J?“‘j ie J d doubtful specially when two judges 
in °? two different occasions came 

tl 0 ”" 1 " 5 , decisions on the point—Document 
held could not be relied upon by the plaintiffs. 

n Anno: Civil P. C.. O. 7 R. 14 N. 1; (XTR 18 

Jr,,?. 3 ’ 1 l e i iay ’ , for Appellant; T N Subra . 

RPPPRtepQ dV r Cat ^ Gen * i ; al - for Respondent. 
/.tFv . Courtwar/Chronological/ Para? 

(49) AIR 1949 PC 32: (ILR (1949) Mad 497) 2 
(’51) AIR 1951 SC 120: (1950SCR 781) 2 

KUNHI RAMAN C. J.: These two are con¬ 
nected appeals arising from the decisions in 
two connected cases in the District Court at 
SPra.”? Second defendant in O. S. No. 
fhn °Ln 18 ° f , th ? Kottayam District Court is 
the appellant in A. S. No. 22 of 1124 He had 
purchased a piece of garden land with a tene¬ 
ment from the first defendant who is his 
brother-in-law (sister’s husband). Subsequent 
° ‘ he , Purchase, the plaintiff who is als? re¬ 
lated to the wife of the first defendant as a 
distant cousin, filed the suit from which this 
appeal arises for specific performance of an al- 
eged agreement to sell the identical property 
to him which, according to him, was entered 
Into by the first defendant on or about the 15th 


of Medom 1117. There is also an alternative 
prayer for damages. The case was tried in the 
Kottayam District Court and the learned Judge, 
who heard the case had dismissed it. From 
that decision, the plaintiff hied an appeal in 
the erstwhile Travancore High Court and two 
learned Judges of that Court pronounced judg¬ 
ment remanding the case to the trial court for 
disposal in the light of the observations con¬ 
tained in their judgment. We are afraid that 
those observations were couched in fairly strong 
and rather ambiguous language, with the result 
that there was an apparent trepidation in the 
mind of the District Judge as to whether there 
was a directive emanating from the High Court 
that the case should be decided in a particular 
manner. This is apparent from what both 
the learned counsel appearing in this Court 
described as the halting terms in which the 
judgment of the learned Judge who has re¬ 
heard the case appears to be composed. The 
case when it went back was heard by a differ¬ 
ent Judge, as during the interval there was a 
change in the personnel. But the learned Advo¬ 
cate General who appears for the plaintiff-res¬ 
pondent tells us that it was the Judge who 
disposed of the case at the second hearing that 
had recorded all the evidence when the case 
was tried for the first time. It was after the 
evidence was recorded that the Judge happen¬ 
ed to be transferred from Kottayam and 
another Judge came in his place. 


u; in me judgment of the learned trial 
Judge, he has reached the conclusion that there 
was an agreement for the sale of the property 
which was entered into between the plaintiff 
and the first defendant and that the plaintiff 
was entitled to specific performance of that 
agreement. We should have attached import¬ 
ance to the opinion formed by the learned 
trial Judge on the evidence of the witness 
whom he had the advantage of seeing and 
observing when they were giving evidence in 
the witness box but for certain material de¬ 
fects in the judgment. As contended on behalf 
of the plaintiff respondent by the learned Advo¬ 
cate General, the decision of a trial Judge 
arrived at on questions of fact in such circum¬ 
stances should not be lightly interfered with in 
appeal This has been recognised both by the 
Judicial Committee of the Privv Counrii 
_VEERASWAMI v. NARAYYA', Tl R.T 949 
“• c - 32 and by our Supreme Court in the deci- 
ported in ‘SARJU PERSHAD v. JWA- 
LESHVAR 1 PRATAP', A. I. R. 1951 S. C. 120. 
But it is not an unqualified rule that is reeog- 
nised in these decisions. There are circum¬ 
stances which would compel a court of appeal 
to interfere with a finding of fact based upon 
the testimony of the witnesses whom the trial 
Judge had the advantage of seeing when they 
were giving their evidence in the witness box. 
In our judgment, those circumstances are pre¬ 
sent in the case which has come up on appeal 
before us and we are. therefore, constrained 
to interfere with the decision arrived at by the 
learned trial Judge. 

(3) Learned Counsel for the plaintiff-respon- 
dent rehes very strongly upon Ext. A which is 

Li lt in,f d k tted ^ ? lgned by the flrst defend- 
ant. This bears date 19-7-1118. In this letter 

Mc e t T > ni[r f r r u ds , are t0 the ef fect that he 
( 1 st defendant) had stated that he would give 

the property to his brother-in-law The conten 

tion urged in the court below on behalf^? ikI 

first defendant was that V references the 
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second defendant who is the brother-in-law of 
the first defendant and not to the plaintiff who 
is a distant cousin of the first defendant's wife. 
This letter, according to the learned counsel for 
the plaintiff-respondent, strongly supports the 
version given by the plaintiff that there was 
an agreement to sell. The first defendant stated 
that he had written this letter but that it was 
meant to be delivered to the second defend¬ 
ant who is his brother-in-law and not to the 
plaintiff. The plaintiff, on the other hand, 
swears that this letter was received by him 
from the first defendant in answer to a letter 
which he had written, copy of which is not 
produced. Ext. A does not contain any refer¬ 
ence to the addressee on its face. There is 
no suggestion that it. was enclosed in a cover. 
On the reverse of the letter there is no address 
written of the person for whom it was meant. 
It is a small piece of paper on which the first 
defendant has scribbled a few lines and the 
addressee is referred to in the opening words 
of the letter as ‘my dearest brother-in-law'. It 
is possible as contended by the learned Advo¬ 
cate General, that when the first defendant is 
writing a letter to the plaintiff he may refer, 
to him as his brother-in-law. But there is no 
evidence in the present case that he was in 
habit of doing it or that he had done it on any 
previous occasion. This letter was produced 
in the trial court nearly seven months after 
the date on which the plaint was filed. The 
date of the plaint is 11-11-1118. Issues were 
framed on 7-4-1119. The affidavit of documents 
was filed by the plaintiff on 26-6-1119 in which 
reference was for the first time made to this 
letter According to the Travancore Code of 
Civil Procedure Order 7. R. 14 where a plain¬ 
tiff sues upon a document which is in his pos¬ 
session or power he shall produce it in court 
when the plaint is presented and at the same 
time deliver the document or a copy thereof to 
be filed with the plaint. It may be said that 
Ext A is not a document upon which the suit 
is based and, therefore, that clause may not 

be attracted. But clause 2 says as follows: 
"Where he relies on any other documents 
(whether in his possession or power or not) 
as evidence in support of his claim, he shall 
enter such documents in a list to be added 
or annexed to the plaint." 

Not only was there no such list in which this 
document was mentioned annexed to the plaint 
or included in it but even a casual reference 
to this document is conspicuous by its absence 
in the plaint. If. as the plaintiff says he had 
this document in his possession when the plaint 
was filed and it was a reply which he received 
from the first defendant there is no reason 
why he should not have at least incidentally 
or casually referred to >t in the plaint when 
he stated the terms of the contract between 
him and the first defendant about the sale of 
th? land. On the other hand, the version given 
by both the defendants is that the first defen¬ 
dant had written this letter to the ^nd defen-- 
dant and that somehow the plaintiff had sue 
reeded in obtaining it. When there s this 
doubt cast upon the circumstance in which the 
plaintiff came into possession of this document 
we cannot lightly brush aside the provisions 
of Order 7. Rule 14, and say that it was not 
incumbent upon the plaintiff to ^ve complied 
with the provisions of sut>rule (2) The learn- 
ed Advocate General states that there are deci¬ 
sions of the erstwhile Travancore High Court to 


the effect that this sub-rule need not be strictly 
observed when there is no dispute about the 
genuineness of a document. But here there is 
an equally important point involved with re¬ 
gard to the party for whom Ext. A was meant. 
The genuineness of Ext. A is not doubted. Of 
course, the writer of the document, the first 
defendant, admits that he sent it. But the 
question as to whether it was addressed to the 
plaintiff and delivered to him or whether it 
was addressed to the second defendant and 
delivered to him is a vital point for considera¬ 
tion. It is as important as if the genuineness 
of the document was in question. The conse¬ 
quences are equally serious. In the circum¬ 
stances, we are of the view that the non-obser¬ 
vance of the provisions of sub-rule (2) of R. 14 
raises a strong suspicion about the veracity of 
the statement made by the plaintiff that he 
had this letter all the time with him and that 
it was a letter written to him and delivered 
to him at the instance of the first defendant. 
We have already adverted to the fact that the 
case was tried on a prior occasion by the pre- 
decessor-in-oflice of the District Judge from 
whose judgment the present appeal is brought.. 
That other Judge had found in his judgment 
that this letter was addressed by the first de¬ 
fendant to the second defendant and the plain¬ 
tiff must have by some sinister tactics managedj 
to obtain possession of this letter, in order that 
he may use it to implement his case. Therefore, 
it will be seen that this is a matter on which 
two Judges who on different occasions tried the 
case arrived at two conflicting conclusions and 
the circumstances already narrated raise a 
strong suspicion as to whether the plaintiff did 
have this letter as he says when he filed the 
plaint or whether he succeeded in obtaining it 
long after the Dlaint was filed but just in time 
to make use of it at the trial of the case. 


(4) Another circumstance which we consider 
pessary to advert to in the course of this 
dgment is this. The property which is the 
bject-matter of this appeal originally belong- 

to the second defendant’s brother, i.e., 
lother brother-in-law of the first 
ie first defendant purchased it from the 
i»ner in 1113. It was in 1117, according to 
e plaintiff, that the first defendant entered 
to a contract to sell this property to him. The 

aintiff himself had reasonable suspicion as to 

hether the second defendant or the member 
his family would try to get back this pro- 
•rty which had originally passed from their 
milv to the hands of the first defendant. In 
e evidence of the plaintiff, he admits that 
. went and asked the second defendant whe- 
er he had any intention of purchasing this 
ooerty. If there was an unconditional con- 
ac P t between the plaintiff and the first defend- 
it it does not seem to us to be a very pro- 
ible circumstance that the 
,ve contacted the second defendant or after 
ntartine him if his doubts were cleared wne- 
er the plaintiff would not have insisted upon 
mething in writing from the firs defendant 
order that he may be sure that the property 
ill not be attempted to be got back into the 
milv by the second defendant or hish ^ 

(5) Stronger than all these circumstances is 
e fact that on 16-9-1117 the plaint,« tooK a 

ase of this identical property for a 

ie year. According to the entered 

ent to sell the property to him_ was e 
to prior to the date of this lease deed. 
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a word is found in this lease deed about any 
such agreement to seli. On the other hand, 
the express terms of the lease deed are to the 
elTect that on the expiry of the period fixed 
in the lease deed, without giving any trouble, 
the plaintiff will surrender possession of the 
property to the first defendant. It is hardly 
likely that the plaintiff would have consented 
to the incorporation of such a term in the lease 
deed, if prior to the execution of that docu¬ 
ment there was concluded a contract between 
him and the first defendant that the property 
should be sold to him. The wording of this 
document leads to a suspicion that the first de¬ 
fendant did not have faith in the bona fides 
of the plaintiff. He was afraid that the plain¬ 
tiff may give trouble even when the period of 
the lease expired and the time came for deli¬ 
vering back possession of the property. If he 
wanted to sell the property to the plaintiff, 
there was no necessity for such a stringent con¬ 
dition to have been incorporated in the lease. 
This is another circumstance against the case 
of the plaintiff. 

(5a) We have referred to the manner in which 
the learned trial Judge has disposed of the 
case. It is enough to cite two instances of a 
variation between the case set up by the plain¬ 
tiff and the facts found by the learned trial 
Judge. The case for the plaintiff was that the 
agreement to sell was entered into before the 
date of the lease deed. Ext. C. In the judg- 
ment of the learned trial Judge, he seems to 
be inclined to take the view that it must be 
after the date of Ext. C. Again, the plaintiff 
came forward with a specific case that the 
agreement was to sell the property to him for 
Rs. 1500. This has not been accepted by the 
learned trial Judge. All that we can gather 
from the judgment is that he was not inclined 
to believe the version of the plaintiff when he 
said that Rs. 1500 was the price fixed for the 
?a fu T h l conclusion reached by the trial court 
is that the agreement was to sell the property 
lor a fair price and the amount fixed on that 

t i the f leaTn ^, Judse is Rs - 2000 which 

is the price for which the first defendant sold 

the^ property to the second defendant on 9-8- 

,< 6) J* } s . clear from the judgment of the 
tna \ Judge that he was not prepared 
? b £. e the plaintiff's case as set forth in 

a part of th? nlJ.V* that> he has a «epted 
pait of the plaintiffs case relating to the 

agreement to sell the property. On the evid- 

after carefu,ly ^rutinised and 

after hearing the arguments of the learned 

Advocate General who has contested this ease 

ably and very strenuously, we are takine the 

view without any hesitation that the deds on 

i BUMS 

|2S?f=l£isPi 

SuS. tel tried by the SuVol 

(7) A. S. NO. 23 OF 1124: As we hav* ni 
ready stated, this appeal is connected with 


A. S. No. 22 of 1124. The plainliif m O. S. 
No. 114 of 1122, Kottayam District Court, is the 
appellant. He is the second defendant m the 
connected suit, O. S. No. 178 of 1118 from 
which A. S. No. 22 of 1124 was brought to this 
Court. On the strength of the purchase made 
by him from the first defendant in the con¬ 
nected case, he brought O. S. No. 114 of 1122 
against the plaintiff in the connected case for 
recovering possession of the suit property after 
the termination of the lease in favour of that 
person and for mesne profits and consequential 
reliefs. Since the learned trial Judge had de¬ 
creed _the suit for specific performance (O. S. 
No. 1,8 of 1118) he did not try the issues that 
were framed in O. S. No. 114 of 1122 but merely 
dismissed the suit. Since we have dismissed 
the suit for specific performance, it has become 
necessary that O. S. No. 114 of 1122 must be 
tried. There was no trial when the case was 
disposed of. The decision was based entirely 
upon the decree for specific performance 
granted by the learned trial Judge in O. S. No. 
17.8 of 1118. But it is common ground that 
issues 1 and 2 framed in the suit need not be 

A n °o 1 vi T of lhe ^sion of this Court in 
A. S No. 22 of 1124. All the other issues, 
namely, issues 3 to 7, must be tried by the 
court below. With this direction the decree of 
the court below is set aside and the suit re¬ 
manded for disposal. 

C/R.G.D. Orders accordingly. 
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GANGADHARA MENON 
AND VITHAYATHIL JJ. 

n^ I i t iI ya L hi £ ovi . n dan> Appellant v. Narayanan 
Balknshna Pamcker and others, Respondents 

A. S .No. 319 of 1124, D/- 3-7-1951. 

(5) a of T ?0 V 7n C % e i Cnmi n aDd K “ diyan Ac ‘ ‘V 
to; or 1071), S. 5 — Does not apply where 

express provision for surrender is madef 

h^H Ct i‘^ic 5 ap 5 Iies , only to kiidiyans who 
hold lands under kanom tenure, namely 

new*? Th» Ch p t rovldes , for periodical re¬ 
newal. The section only affirms the right 

£onJ™ I 7 ianei ? t oc , cupanc y conferred on 

Son of r, n V, nder the Hoyal Proclama- 
1042 - 11 d°es not apply to cases in 
Provision for surrender is 
contained in the document. (Para 3 ) 

(5) b if T l'o7n nC s re d9 Jenm i a V: d Kudiyan Art <V 
and #1 42 ~ Applies to Kanapattoms 

iruished* ‘ mortg ages: 23 Trav LR 162. Distin- 

^ " ed> (Para 4) 

(c) Civil P. C, (1908), O. 34, R 10 — Suit 

conSK^V" Defendants raising untenable 
contentions — Misconduct on their part — Order 

iStpropYr 165 10 ^ their 0Wn h *ld not 

Anno: C. P. C„ O. 34. R. 10. N. 3. (Para 4> 

REFERENCE. ■ D 

23 Trav LR 162 Para ^ 

I he 2nd defendant in O S No 

^hlrth u 1 - 6 -° f *J he District Munsiff’s court of 
Sherthallaa is the appellant in this case The 
suit is for redemption nf Tr v t a * Ane 
dated 10-6-1083 executed in A , mortgagG 

sage o( 2(M<H060. DeleadSrVSd 29 
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subsequent encumbrancers of the property. 
Defts. 2. 5 and 9 contested the suit, the prin¬ 
cipal contesting defendant being the 2nd defen¬ 
dant. The main contention is that the property 
was demised on an irredeemable tenure. The 
defendants also claimed value of improvements 
and pleaded discharge of michavaram. The lower 
court held that the property was held under a 
redeemable mortgage and gave the plaintiff a 
decree for redemption. A sum of Rs. 1166-15-11 
was awarded as value of improvements to the 
defendants. The plea of discharge of micha¬ 
varam was found against. An amount of Fs. 304 
was awarded to the plaintiff as damages on 
account of the diminution of pattom. Both 
parties were ordered to bear their costs. Only 
two points were argued by the appellant in this 
appeal, namely, the redeemability of the pro¬ 
perty and the order relating to costs. 


(2) With regard to the first point the learned 
advocate for the appellant argued that the defen¬ 
dants are entitled to the right of permanent 
occupancy in the plaint property as enjoined 
by Sections 5 and 42 of the Travancore Jenmi 
and Kudiyan Act (V of 1071). Under Section 5 
of the Act, if the kudiyan of a non-malayali 
Brahmin jenmi or his predecessor-in-interest or 
both have uninterruptedly held a holding for a 
period of not less than 25 years he will be 
entitled to right of permanent occupancy in the 
holding. Section 42 provides that the Act will 
not apply to any kanapattom executed since the 
25th day of Karkadagom 1042 which expressly 
provides for redemption. This implies, accord¬ 
ing to the learned advocate for the appellant that 
in the case of kanapattoms executed before 25th 
Karkadagom 1042. even if they provide for re¬ 
demption. the tenant will be entitled to the right 
of permanent occupancy. It will be seen that 
Ext. B mortgage of 26-10-1060 is a renewal of 
Ext. 11 mortgage of 5-11-1048. Ext. 11 shows 
that the property had been in the possession of 
the tenant even before the date of the document, 
one of the items of consideration recited in the 
document being the value of improvements due 
to the tenant. It is therefore argued that the 
tenant was in possession of the property even 
before 1042. 

(3) For the applicability of Section 5 of the 

Act it is necessary to establish that the holder 
of the property is a 'Kudiyan* coming within 
the definition of the Act. ‘Kudiyan is defined 
in the Act as a person who * a " d o s , 

kanapattom tenure. 'Kanapattom is denned as 
a demise of jenmom land made orrenewed by 
the ienmi by whatever name such demise is 
designated ‘Jenmom land* is defined as land 
(other than Pandaravagai. Sreepandaravagai. 
Kandukrishi or Sirkar Devaswom land recog¬ 
nised as such in the sirkar accounts) which is 

-“if SS » , KvenS:i rn sK 

“lor 

S'. »»"> if can E 

i&ss r &i sr-sM. ^ 

provision for surrender « contamed m the 
document. In the present case there is express 
provision for surrender in Exts. 11, B ana a, 


and in no sense can these documents be said 
to have created a kanom tenure, the principal 
characteristic of which being irredeemability. 

(4) Section 42 also applies only to kana¬ 
pattoms and not to mortgages. The learned 
advocate for the appellant referred to a ruling' 
reported in 23 Trav. L.R. 162 in support of his 
position. In that case it was the applicability 
of Section 44 and not Section 42 of the Act 
that was considered by the Travancore High 
Court. That ruling does not apply to the pre¬ 
sent case. 

(5) We are therefore of opinion that 
(neither?) section 5 nor section 42 of the Jenmi 
and Kudiyan Act applies to the present case. 
The parties are bound by the terms of the 
document. Ext. A expressly provides for sur¬ 
render of the property after the expiry of 12 
years from the date of the document. We 
have no doubt that the mortgagee is bound to 
surrender possession of the property as stipulat¬ 
ed in Ext. A. 

(6) With regard to costs we do not find any 
reason to interfere with the order of the lower 
court. The defendants raised untenable con¬ 
tentions in the suit and it cannot be said that 
there was no misconduct on their part. In the 
circumstances the order directing the parties 
to bear their respective costs does not appear 
to be improper. 

(7) No other point was argued by the learned 
Advocate for the appellant. 

(8) An objection memorandum was filed on 
behalf of the 1st respondent claiming more 
amount as damages on account of diminution of 
pattom. This was not pressed by the learned 
advocate for the 1st respondent and we do not 
find any reason to enhance the damages award¬ 
ed by the lower court on this account. 

(9) For the reasons mentioned above we con¬ 
firm the decree of the lower court and dismiss 
this appeal and objection memorandum with 

C/FLG.D. Appeal dismissed. 
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SUBRAMANIA IYER J. 

Kochappi Ammal. Petitioner v. Ammu 
onnammal, Counter-Petitioner. 

C. R. P. No. 91 of 1951, D/- 15-6-1951. 

Civil P. C. (1908), S. 115 and O. 40, R. 1 — 
irder directing disposal of income — Revision 
gainst. 

An order giving a direction to the receiver 
regarding the disposal of. the income col¬ 
lected by him. is one subject to an appeal 
and hence no revision can be entertained 

against it. if l J 

Anno: C. P.C., O. 115 N. 8; O. 40 R. 1 N. 51 

*t. 21. 

T. K. Narayana Pillai. f ° r ..f eti . t i°"® r: ,f r 
toothalingam Iyer and R. Mrithunjayan, f 
lounter-Petitioner. 

ORDER: Defendant 1 in a suit for main- 
enance seeks revision of an oi^er passed y 
he Court below in effect directing die Receiver 
ppointed by that Court to give from out of his 
Elections, maintenance at the irate of Rs. 5 per 
lensem for all the 4 plaintiffs together upon 

ho Receiver was appointed, are sud w 

SSperttes ta which the plainUK* have ™ 

nterest. In connection with the appllcauo 
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the appointment of a Receiver filed on behalf 
of the plaintiffs, it appears it has been admitted 
that the properties are tarwad properties and 
Defendant 1 who was in management, was 
directed to deposit a certain sum by way of 
income from these properties before the appoint¬ 
ment of the receiver. Being a direction given 
to the receiver regarding the disposal of the 
income collected by him, the order is one subject 
to an appeal and this revision is not fit to be 
entertained. The revision petition, is. therefore, 
dismissed but in the circumstances without costs. 


C/D.R.R. 


Revision dismissed. 
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KUNHI RAMAN C. J. 

AND SUBRAMANIA IYER J. 

State v. Govinda Pillai Gopala Pillai, Res¬ 
pondent. 

Criminal Appeal No. 175 of 1950, D/- 30-7-1951. 

(a) Penal Code (1860), S. 100 — Quarrel be¬ 

tween D and A while playing cards—D hitting A 
on face with wood plank — About 20 days after 
incident D going out with lighted torch — A 
accosting him on way — D inflicting injury on 
A with torch — Burn more than skin deep, on 
right side of chest — A in consequence inflict¬ 
ing injury on abdomen by sharp instrument by 
giving a deep thrust—Injury fatal—Held that 
there was apprehension in mind of A that D 
would cause grievous hurt — A held was justi¬ 
fied in causing death. (Para 4) 

Anno: Penal Code, S. 100 N. 1. 

(b) Evidence Act (1872), S. 32 — Dying decla¬ 
ration — There must be statement by deceased 
about cause of his death — Dying declaration 
not making mention of instrument used by 
deceased against accused — Dying declaration 
held could not be ruled out in entirety. 

a _ ., (Para 5) 

Anno: Evidence Act. S. 32 N. 9. 

(c) Evidence Act (1872), S. 24 — Retracted 
confession — Evidentiary value is not appre¬ 
ciable in absence of corroboration. (Para 5) 

Anno: Evidence Act, S. 24 N. 9. 

T^; C xT Chacko ’ Publi c Prosecutor, for the State; 
is.. N. Narayanan Nair, for Respondent. 

appeal is br0U oht on be- 
nau of the State from the order of acquittal 
made by the learned Sessions Judge of Quilon 
on Sessions Case No. 14/50. The accused was 
charged with murder under Section 301 of the 
Travancore Penal Code. The learned trial Judge 
on hearing the evidence reached the conclusion 
that death was caused in the lawful exercise 
of the right of private defence and that conse- 
quently the accused has not committed the 

acquittal murder ' He has passed an ord er of 

. (2) Jhe facts will have to be stated briefly 

oarH^ er Th D aPPreCi ^ te the cont entions of the 
with .;. accu sed 'vas not on good terms 
^ceased. About 19 days prior to 

26 7 n ?4 °L° C ?u rrence ' that is ‘0 say on 
t they } vere en eaged in playing 
cards *n the house of a mutual friend they 
^ua.rret'ed- This was followed by the deceased 
a . plank of wood that was nearby and 
hitting the accused severely on the right side 
of his face as a result of which the accused 
seems to have fainted. The date of occurrence 
tht S fl 17 : 8 ' 1124, as already stated 20 days after, 
the first quarrel between the parties. At about 

1953 Tra..(b It 7 & 58 


9 P.M. on 17-8-1124, the deceased was going 
from his own house to the house of his wife. 
He had a lighted cadjan torch in his hand. 
After travelling a short distance from house, 
while he was walking along a paddy field the 
accused accosted him. There were no eye¬ 
witnesses to speak about the sequence of 
events that followed. There is a dying decla¬ 
ration recorded in the Mavelikara Hospital 
where the deceased was removed soon after 
he had sustained the fatal injury and there is 
also a confessron of the accused recorded by 
a competent Magistrate about three hours after 
he was arrested on 22-8-1124. According to 
both these versions, the accused used a sharp 

n} s A rU TTr ent ’ , wb * cb bas been produced as 
M.O. VI at the trial and with that sharp instru¬ 
ment he dealt a blow in the region of the abdo¬ 
men of the deceased which pierced the abdo¬ 
minal cavity and a part of the intestines pro¬ 
truded through that wound. In the course of 
the trial, the Police seem to have tried to im- 
prove the case by introducing another weapon 
which has been marked as M.O. III. This is 
a sharp dagger. M.O. VI can be equally effec¬ 
tive in causing the death of the victim. 

(3) In the confession made by the accused 
he stated that when he was face to face with 
the deceased at the scene of occurrence the 

n>hf aS ^H hlt f h v! m ' V / ith the H S hted torch °n th l 

h, s ^est. was really a thrust 
the lifted torch and the injury cannot 
be described as light. The doctor, Pw. 11 who 

- a tr e eV\ e ,h°^ y ? f the accused has spoken 
hurnlnf 60 th ?. 1 11 was n °t merely a light 
h^m if t /. a aCC K rd ‘5 S the lan Suage used by 
1 m f an be described as a burn of the 

skin^eeD^Th,. Wh ‘ Ch ^ eans jt is more than 
used’ d ,\i n Jr h accordln S. to the accused he 
VI J or T Preventing further attacks 
by the deceased. In the dying declaration the 

•dm with d th1c r°L. re i e . r to the attack made by 
urn with this lighted torch. He only refers to 

the stab injury inflicted on his body by the 

fhf'tfm T f h ^L e C3nnot be any d o ub t that at 
the time of the encounter, the lighted torch 

frn l U ,t Gd hy th .t deceased. This is evident 
nf thJ he lnjl, I y tbat was noticed on the body 

dLtSr PwTl 3 fr ° m the evidence of the 

-J 4 } the absence of eye-witnesses, one has 
Th‘ L consi , der the probabilities of the case 
There is only circumstantial evidence to indfl 
? ate the probabilities. When the deceased 
found the accused in front of him on £ 

iiccH P M ba . b t iI e i of the case that the deceased 
J>f ed j h fs torch first. If this incident had han- 
pened, then there is justification for the in. 

K r V nfllcte J d by the accu sed on the bodv of 
he deceased The lighted torch was usedon 
the chest of the accused. If the deceased nrH 
ceived the idea of causing more serious injuries 

'the^eTo?S* “S. « 

SSTSr U?e' 

hurt’ in Section 20 of the grievous 

C»de. Whs„ there is reawnawr appre he S 
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of grievous hurt, the person labouring under 
tne apprehension would be justified in volun¬ 
tarily causing death. Therefore, if it is regard¬ 
ed as a case in which the accused voluntarily 
caused the death of the victim by stabbing 
him with M.O. VI there was sufficient justifica¬ 
tion for such an act. 


(’42) 32 Trav LJ 325 
(’50) 1950 Ker LT 322 


JJ.) 
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(5) There are certain parts of the judgment 
of tne learned trial Judge which cannot be 
supported. For example in dealing with the 
nature of a confession and in dealing with the 
nature of a dying declaration the learned Judge 
has committed serious mistakes. He has re¬ 
corded his opinion that a dying declaration 
cannot be acted upon unless it is exhaustive 
and discloses all the surrounding circumstances. 
1 ms is inconsistent with the provisions of 
bection 32 of the Indian Evidence Act which 
at tne relevant period was applicable in the 
Iravancore Stale. All that that section requires 
is that there must be a statement made by a 
person about the cause of his death. Merely 
because in the dying declaration there is no 
reference made to the use of the torch in caus¬ 
ing an injury on the body of the accused, it 
cannot be said that the dying declaration 
should be ruled out entirely in dealing with 
the case. 

Similarly, with regard to the confession, the 
learned Judge has made a mistake in imagining 
that the words were put into the mouth of the 
accused when he made the confession. We are 
not able to accept this view. The evidence has 
been read out to us. There is nothing to indi¬ 
cate that there was any influence exercised 
over the accused before he made the confes¬ 
sion. No doubt, since the confession was re¬ 
fracted the evidentiary value to be attached to 
the confession is not appreciable in the absence 
j of corroboration. Apart from that the confes¬ 
sion cannot be attacked as it has been attacked 
in the judgment of the learned trial Judge. 

(G) Without accepting the view expressed by 
the learned Judge on these points, we are 
satisfied that the conclusion reached by him 
that the attack made by the accused was in 
the legitimate exercise of the right of private 
defence is correct. The order of acquittal 
which has followed this appreciation of the 
evidence does not, therefore, call for inter¬ 
ference by this Court. The appeal filed by the 
State must be dismissed. 

C/R.G.D. Appeal dismissed. 
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Kanakku Neelacanta Pillai and another. 
Appellants v. State and others, Respondents. 

A. S. No. 477 of 1124(T), D/- 26-10-1951. 
Travancore Revenue Recovery Act (1(1) of 
1068), S. 39 — Sale of property for land re¬ 
venue due from other property — Setting aside 

A property which belongs to A. but 
which is included in the ’thandaper of B 
cannot be sold free of all encumbrances 
for arrears of state land revenue due. not 
from the property sold, but from other 
properties belonging to B. The sale is not 
binding on A and is liable to be setas‘de 
28 Trav. L.J. 226 (F.B.) Foil. (Para 7 > 

M. Madhavan Nair. for Appellants; K. C. 
Chacko, Government Pleader, for the Stat te. 
REFERENCES: Courtwar/Chronological/ Paras 
A. S. No. 263 of 1123 (Trav) 6 

(’37) 28 Trav LJ 226 (FB) 5. 6, 7 


appdlan^^HK^r, 41 The plainti£E is the 

appellant His suit was to set aside a revenue 
sale relating to the plaint property which is 
Survey No. 2036. The property stands in the 
thandaper of the 3rd defendant, and for ar¬ 
rears of tax due from the 3rd defendant from 
his other properties the plaint property was 
sold in revenue auction on 30-12-1122. The 
p*aintiiT stated that these proceedings were ini- 
tiated by the 3rd defendant collusively with 
the Pakuthy Officials and that the property was 
purchased in the name of his Kariasthan the 
2nd defendant in the case. This sale was said 
to be vitiated by material irregularities. The 
plaintiffs case was that the property in ques¬ 
tion originally belonged to the 3rd defendant’s 
Iliom, that the same had been demised on 
Kanom to one Plavannarackal house people, 
that his tarwad obtained a mortgage of this pro¬ 
perty before 1030 from the Kanomdar’s tar¬ 
wad. that by lapse of time his tarwad had 
obtained the full right to the property, that in 
a partition deed in his tarwad this property 
was included and allotted to his share and that 
he had therefore the right to get a declaration 
of his title to the property and to see that the 
revenue sale was set aside. 

The State is the 1st defendant. Their conten¬ 
tions were that the ‘thandaper’ for the suit pro¬ 
perty, ‘thandaper’ No. 21 stood in the name of 
the 3rd defendant, that the property in ques¬ 
tion was sold in revenue auction on 30-12-1122 
for realisation of tax due under the said ‘t'nan- 
daper’ No. 21, that demand notices were issued 
to the thandaper-holder, that the auction came 
to be conducted as the tax due was not paid 
by the 3rd defendant, that the plaintiff was not 
entitled to any notice as regards the steps 
taken in the revenue proceedings, that the sale 
was valid, that the suit was barred by limi¬ 
tation and that the plaintilT was not entitled 
to any relief. The 2nd defendant maintained 
that the revenue sale and the proceedings 
which led to the same were valid and binding 
on the plaint property and that the plaintiff 
was not entitled to the decree prayed for. 

(2) The lower court found that the plaintiff 
was the full owner of the plaint property, that 
the plaintiff though he might be the Kudiyan 
who had obtained an absolute right to the pro¬ 
perty by non-payment of the Jenmikaram to 
the Jenmi for a long time was not entitled to 
notice, that though there had been collusion 
between the revenue subordinates and the 3rd 
defendant, with the object of getting at the pro¬ 
perty there were not sufficient materials enabl¬ 
ing it to set aside the revenue sale, that the 
suit was not barred by limitation and that in 
view of the revenue sale the suit had to be dis¬ 
missed, but without costs because of the collu¬ 
sion between the revenue subordinates and de¬ 
fendants 2 and 3. 

(3) The plaintiff attacked the decree. The 
State has filed a cross-appeal claiming tne 
costs disallowed in the lower court The 2na 
defendant has filed objections to the findings 
that the property belonged absolutely to he 
plaintiff, that there was collusion betweeni th 
revenue authorities and the 3 rd defendant, 
that there was some irregularity m the pr 
ceedings that led to the revenue sale and that 
the suit was not barred by limitation. He a 
objected to the direction relating to costs. 
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(4) The 2nd defendant, auction-purchaser, 
had filed objections to the findings but he him¬ 
self and his Advocate were not present to press 
the same or to argue the appeal. Mr. Chacko, 
appearing ior the State admitted that the re¬ 
venue sale in question was not for arrears of 
tax due on the land sold, but for tax due on 
other lands included in the Patta for the plaint 
property. The State had also not objected to 
the finding that the plaintiff had become the 
absolute owner of the property. The contention 
raised by the learned Government Pleader was 
that though the sale of the plaint property was 
not for arrears of tax due from it, the sale 
would be valid and binding on the property 
sold. According to him. the only defect would 
be, that the sale would not free the property 
of all its encumbrances as laid down in Section 
39 of the Travancore Revenue Recovery Act. 
He would say that the plaintiff had not put for¬ 
ward any case that he was a charge-holder. 
Since the plaintiff's case was that he was the 
full owner of the property he could not get the 
immunity which he would have had, had he 
been a charge-holder. 

There appears to be some fallacy in this 
argument of the learned Government Pleader. 
He was not able to bring to our notice any 
decided case which held that if a properly bein^ 
included in a ‘thandaper’ had been sold in reve¬ 
nue auction for tax not due from the property 
but , due from other properties in that ‘thanda¬ 
per, such a sale would be binding on the pro¬ 
perty sold even though the thandaper-holder 
had lost all his rights over the property or had 
parted with the same long before the date of 
the revenue sale. It would be proper to exa¬ 
mine here the cases decided by the Travan¬ 
core High Court. 

There is some difference between the provi¬ 
sions in Section 39 of the Travancore Revenue 
Recovery Act and the Revenue Recovery Acts 
elsewhere. Section 39 of the Travancore Act 
would say tnat when a revenue sale was heid 
for arrears of revenue due on the land sold, it 
would be free of all encumbrances on the pro¬ 
perty. It had been interpreted to mean that 
this provision would also be governing th* 

t r hp e nrnnirJ eS j h<? Same W3S f ° F tax <*Ue On 
the pioperty sold as well as for properties 

to the defaulter. This principle has 
not been further expanded to anv extent and 

do d so Thl n P r ar that - H j s also possible to 
do so. The provisions in Section 39 of the 

Travancore Revenue Recovery Act are difTerent 

from those m the Indian Dominion so that the 

of inThelp 8 6 *“* matter ma - v not be 

MATHtr 28^T?nv A ? A ^ ^™A MUHAM- 
MATHU. 28 Trav. L. J. 226 (F.B.) the relevant 

ing mfesTeducedT 3nd the follow - 

M (i) When an item of immovable property is 
sold for arrears of revenue due on such land 
the sale is free of all encumbrances. 

11 m ^ en an item of immovable propertv is 
sold for arrears of revenue due not on'the 
property but on other lands belonging to the 
defauUer the sale will not affect prior en¬ 
cumbrances. if any, on the land sold.” 

A third question would then necessarily arise 
for answer. If the property was sold for ar- 
5£ ars , °/ tax due thereon, and for tax due from 

!hL def u U i ter a ?, re £ ards his other propertied 
then what would be the position of prior en¬ 


cumbrances on that property. This was answered 
thus at page ‘234 of 28 Trav L J,’ 

"It follows therefore that under Section 39 
the sale will extinguish the prior encum¬ 
brances even though it was held for the re¬ 
covery of arrears due on the land soid as 
well as on other lands belonging to the de¬ 
faulter.” 

(6) We had also given our reasons to support 
this conclusion in our judgment in ‘SUBRA.UO- 
NIA ARUi.IUGHAM v. SAVARIMUTHU NA¬ 
DAR 1 . A. S. No. 263 of 1123 (Trav.). The ruling 
in 'NARAYANAN v. NAYINA MUHAMMA- 
THU', 28 Trav L J 226 had been followed subse¬ 
quently in ‘VARKI v. DEWAN OF TRAY AN- 
CORE 1 . 32 Trav L J 325 and KRiSHNAN 
KARTHAVU v. KUMARASWAAII NAMBUDItl- 
PAD 1 , 1950 Ker L T 322. 

(7) For the purpose of the present case, the 
important question for consideration is whether 
the plaint property which belonged to the plain¬ 
tiff. but which was included in the ‘thandaper’ 
of the 3rd defendant, could be sold free of all 
encumbrances for arrears of State revenue due. 
net from the property soid. but from other 
properties, admittedly belonging to the 3rd 
defendant. The second question decided in 
‘NARAYANAN v. NAYINA MUHAMMATHU", 
28 Trav L J 226 would answer this, i.e., that 
the sale would not affect anv nrior encum¬ 
brances. if any, on the property sold. 

In other words this would mean that the 
rights of third parties would not be affected bv 
tne sale. The sale would be like anv other 
voluntary or involuntary sale, transferring only 
the defaulter’s right, title and interest in the 
properly. If he had no right, title or interest in 
the property, then the auction-purchaser does not 
get anything by the sale. There were no ar¬ 
rears of State revenue due from the plaint 
property. The third defendant had lost th ; s 
right in this property. Under these circuni- 
stances, the sale of this property for arrears of 
tax due on other lands and payable bv the 
3rd defendant could not be binding on the 
plaintiff or the plaint property. The sale has 
therefore to be set aside. 

(8) The lower court had in clear and un¬ 
ambiguous terms held thus: 

hi’* 'I ' S * C i! ear ,hat there has been collusion 
betu .en the revenue subordinate and the 3rd 

defendant and in order to get at the pro- 

nrHinJI? * att ,f r - lnf ! uenocd th e revenue sub- 
?» d :D *l t0 bnn * A t0 sa,e and purchased 

defendant/ 3 " 16 ° £ h ' S Karias,har " thc 2 ” d 

J v h * P' aint . Property is paddy land 24 cents in 
extent and it had been sold for Rs. 43. The 
sale itself was brought about under suspicious 
circumstances. The lower court was not quite 
sure whether these circumstances would be 
sufficient to set aside the sale. Whatever that 
might be. the plaintiff i s entitled to succeed 
on the point mentioned by us in the previous 
paragraph. We set aside the decree of the 
lower court and declare the plaintiff’s title to 
* P r °P er *y- The revenue sale held 

on 30-12-1122 is set aside and it is declared to 
be not binding on the plaint propertv The 
Plaintiff will get his costs in both the courts 
from he contesting defendants 1 and 2 The 
objection memorandum filed by defendant/? 
and 2 are dismissed with costs aclenc,ants 1 

B/VR,B - Sale set aside. 
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Neelakanta PiUai Mathevan Pillai and others 
Appellants v. Neelamma Pillai Thankachy Baga- 
vathi Pillai Thankachy, Respondent. 

Second Appeal No. 213 of 1950, D/- 20-8-1951. 

(a) Malabar Law — Thavazhi — Formation 
by agreement of parties. 


It is an impossible position that a 
thavazhi or a sub-tarwad as such can be 
formed by mere agreement of parties. 
Marumakkathayam Law does not counte¬ 
nance the formation of such a unit capable 
of holding properties with the incidents 
attaching to marumakkathayam properties. 
1950 Trav-C LR 88 FB. Rel. on. (Para 3) 

(b) Civil P. C. (1908), S. 11 — Plea of res 
judicata. 

A plea founded upon the rule or prin¬ 
ciple of res judicata is a plea that can be 
waived by a party. A party is not entitled 
to go into the question of res judicata when 
it has not been properly raised bv the plead¬ 
ings: AIR 1929 Cal 163 and AIR 1936 PC 
258. Rel. on. (Para 8) 

Ordinarily, it is not permissible to allow 
a plea of res judicata to be raised for the 
first time in appeal: AIR 1941 Mad 815, 
Rel. on; AIR 1938 Bom 23, Ref. (Para 8) 
Anno: C. P. C., S. 11 N. 6. 

N. Varadaraja Iyengar, for Appellants; K. P. 
Abraham and K. T. Ninan. for Respondent. 
REFERENCES: Courtwar/Chronolcgical/ Paras 

C36) AIR 1936 PC 258: (164 Ind Cas 17)' 8 

(’38) AIR 1938 Bom 23: (173 Ind Cas 113) 

(•29) AIR 1929 Cal 163: (114 Ind Cas 129) 

(’41) AIR 1941 Mad 815: (197 Ind Cas 448) 8 

(’50) 1950 Ker LT 705: (1950 Trav-C LR 88 FB) 3 

JUDGMENT: This second appeal is directed 
against an appellate order of the Nagercoil 
District Court raising an attachment eiTected 
in execution of a decree of the Padmanabha- 
puram MunsifT's Court over two items of im¬ 
moveable oroDerties. The execution court 
overruled the objection of the legal represent- 
tive of the deceased defendant that the pr°- 
perlies were not liable to attachment; but her 
appeal before the District Court was successful 
The legal heirs of the assignee-decree-holder at 
whose instance the attachment was effected 
have brought this second appeal against the 
learned District Judge's order. 

(2) The relevant facts of the case are as 
follows: The decree directed the re ° lsatl ° n „? f 
the amounts due thereunder by sale of the 
hypothecs and personally from the defend ant. 
The defendant who was a Junior member of a 
Nair tarwad, had while the tarwad remained 
undivided acquired two mortgage rights over 
the 'attached ^properties and under the tarwad 
partition evidenced by Ext 1 dated -0-3 lit - 
these rights together with other Properties were 
set apart to a group composed of hjmself and 
the respondent, a grand niece of his. Alter 
the division a further mortgage right our 
the c ame properties was acquired l ^. t ^ e . n f rne 
of the defendant. The defendant died before 
the decree was satisfied and it was after -ome 

abortiveattempts to realise th e If-STStach 
as ner the decree by execution that the attach 

mpnt in Question was effected. 

The partition deed provides that ‘he Properties 
mentioned in B Schedule thereof shall be joint¬ 
ly enjoyed by the defendant and his grand 


niece and that on the death of the defendant 

1 U 6 ,L attS i rl 1 , be , come the absolute owner of 
all the B Schedule items. The partition deed 
does not specifically refer to the three mortgage 
rights; but it is the properties comprised in 
tne mortgages that are mentioned instead in 
tne B Schedule as items 4 and 5. The respon¬ 
dent's mother had other children besides the 
respondent. In Ext. I while the defendant and 
the respondent took for themselves B Schedule 
properties jointly the mother and some of her 
other children took the G Schedule properties 
and the remaining children were allotted H and 
I Schedule properties. 

(3) The objection the respondent raised be¬ 
fore the execution court was that the properties 
in B schedule belonged to a sub-tarwad com¬ 
posed of the defendant and the respondent and 
that as the former had no alienable or heritable 
interest in the properties they were not during 
his lifetime or thereafter liable to be proceeded 
against for his personal or separate debts. Both 
the lower courts overruled this claim, it is an 
impossible position that a thavazhi or a sub- 
tarwad as such can be formed by mere agree¬ 
ment of parties. It was freely conceded by the 
respondent’s learned Counsel that Marumakka¬ 
thayam law does not countenance the formation 
of such a unit capable of holding properties 
with the incidents attaching to marumakkatha¬ 
yam properties. 

Also it was so held recently by a Full Bench 
of this Court in ‘KALLIANIKUTTY AMMA v. 
DEYAKI AMMA’. 1950 Ker L T 705 (FB). On 
this identical ground it was that the lower 
courts repelled the objection that the attached 
properties formed sub-tarwad properties. The 
execution court however thought that as the 
original acquisitions viz., the three mortgage 
rights stood in the name of the defendant 
whatever interest the respondent derived in 
the properties under the partition arrangement 
or bv the death of the defendant was 
subject to the liability of those pro¬ 
perties for the debts of the defendant. This 
view as pointed out by the lower 
appellate court is to ignore the effect of the 
rights attached having been brought into the 
hotchpot at the time of the partition. 

Whether the two mortgages that were in 
existence when the partition arrangement was 
come to really belonged to the defendant alone, 
or thev were tarwad assets which happened to 
stand in his name the effect of the arrangement 
was to admit the respondent to equal owner- 
shin with the defendant in those two rights as 
in all the other items included in the B schedule. 
The defendant renounced his rights in his sepa¬ 
rate properties to the extent of an half share 
in them in favour of the respondent. The terms 
of the partition deed are clear and unequivocal 
that during their life time both the defendant 
and the respondent shall have equal rights i 
the B Schedule properties and that aft.r tne 
defendant died the respondent shall be the 

absolute owner of the entire B Sc . hedu ^ n ^ r s ; 

It is therefore clear that on the true constnu : 
tion of the partition deed the ^f end ant and 
the respondent took the B Schedule properties 
as tenants-in-common and that by no stretch 
imagination can the resoondent s half share \n 
them be held to be liable to be proceeded 
against for the defendant’s Phonal or se P a ^ 
HpMc The lower appellate court had so con 
strued the partition deed but its decision went 
differently for a different reason 
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(4) Before we deal with the ground of the 
lower appellate court’s decision there are two 
or three other matters to be mentioned. One 
is that the appellant’s learned Counsel con¬ 
ceded that though the attachment purported to 
be of items 4 and 5 of the B Schedule as des¬ 
cribed there viz., the immoveable properties 
covered by the mortgage what right the defen¬ 
dant or the respondent had over items 4 and 5 
was only the mortgage interests and not the 
property as such. The attachment can there¬ 
fore take effect only over the defendant’s half 
share in the mortgage rights. It may also be 
mentioned here that the respondent’s learned 
counsel did not contend that the third mortgage 
acquired after the partition should be treated 
differently from the two earlier mortgages. It 
is really an accretion to the original mortgage 
and one-half share in it necessarily goes to the 
respondent in her own right. 

(5) Yet another point to be disposed of before 
we come to the governing part of the lower 
appellate court’s decision is that to counter the 
above view of the true construction or the im¬ 
plications of the partition deed the appellant’s 
counsel raised an argument founded on clause 
6 of the partition deed that the rights in all 
the pre-existing mortgages were kept intact in 
their respective owners and that under the parti¬ 
tion deed the owners of those mortgages had 
not renounced their special rights in favour of 
the tarwad or any individual member thereof. 

This we are afraid is a misreading of clause 
6 . The tarwad had given mortgages of some 
of its properties and individual members had 
redeemed a few among such mortgages and 
those members were in separate enjoyment of 
those rights. It is only those sneciat rights 
that were left untouched by the said clause and 
not mortgage rights pure and simple acquired 
by individual members. Here the first mort¬ 
gage of 1078 was originally acquired bv a mem¬ 
ber of the tarwad and she assigned it -to a 
stranger. Defendant 1 brought that right It 
cannot be brought under Cl. 6 which has appli¬ 
cation only to mortgages granted with respect 
to tarwad properties and not to mortgage rights 
individual members owned over properties be¬ 
longing to strangers. The lower appellate court 

raicJ U K n ^ d d ?* wn this ar g um *nt when it was 
raised before it. 


♦fci 6) i. We h3Ve o ext to deal with the ground 
the lower appellate court’s decision that 

properties are not liable to attachment. B< 
^n. Pr * GSent at 4 tac . hment was taken out the ; 

or thei * predecessor-in-interest h 

deedIK the B schedule in the partiti 
Thl d m execution of this deer 

r *iP° nden t raised a similar objection 

?ihS?I£a!i ment t ^ at th ® P r °Perty attached w 

held hv P f r vi Perty * Tbat objection was 
b / 4 * he execution court 
order dated 20 - 2-1121 and the 
holders allowed that order to 
“ nal by leaving it unchallenged bv 
appeal. The learned Judge in the court hoi 
has held that the said order precluded the 

from afi t ?w ing the question over ag; 
He bases it on the principle underlying 
rule of res judicata. In fact that was \he o 
ground the respondent’s learned counsel pres- 
before us to sustain the order under app. 
It is clear that the view the Munsiff took 

fhat 0r hv r H f ed ,- 3 °' 2 ' 1121 53 clear] y wrong, 1 
that by itself is no ground to hold that 1 


by 
deer 
beco 
by 


order will not bind the parties. It was no doubt 
argued for the appellant that a patently wrong 
order in execution on a question of law cannot 
operate as res judicata with respect to a dif¬ 
ferent subject-matter. In the view we take 
as to the availability of the plea of res judicata 
to the respondent here we do not think it neces¬ 
sary to attempt to resolve that moot question 
in this second appeal. 


(7) The learned Judge in the court below has 
pointed out in his order that the appellant be¬ 
fore him (respondent here) did not raise the 
plea of res judicata before the execution court 
and that on behalf of th? respondents there it 
was strenuously urged that that plea should not 
be allowed to be permitted to be raised for the 
first time in the appellate court. The learned 
Judge did not accede to that argument as it 
appeared to him that being a question of law it 
could be raised at any time. We are afraid this 
is a wrong exercise of the discretion vested in 
the appellate court. This is a case where the res¬ 
pondent filed her written objections to the at¬ 
tachment after it was effected and no reference 
whatever was made in it to the prior order. 
On the other hand what it shows is that she 
courted a fresh trial of the question as to the 
sub-tarwad character of the properties. When 
the decision went against her she cannot be 
allowed to turn round and fall back upon the 
prior order. 

(8) A plea founded upon the rule or principle 
of res judicata is a plea that can be waived bv 
a party: ‘RAJANI KUMAR v. AJMADDIN 
BHUIYA*, AIR 1929 Cal 163. A party is not 
entitled to go into the question of res judicata 
when it has not been properly raised bv the 
pleadings: ‘JAGADISH CHANDRA v. GOUR 
HARI MAHATO’, AIR 1936 PC 258. Decided 
cases even hold that a party who fails to plaad* 
res judicata as a defence is not entitled to take 
advantage of an evidence which happens to ba 
on the records for a different curpose to esta¬ 
blish such a claim: 'RAMPRASADGIRI v. 
KRISHNANARDGIRI’. AIR 1938 Bom 23 at p. 
30. Ordinarily it is not permissible to allow a I 
plea of res judicata to be raised for the first 
time in appeal: ‘RANGAYYA v. VALLABHA- 
NENI RAMAYYA’, AIR 1941 Mad 815. 

We have already said that the objection peti¬ 
tion did not contain any reference to this plea 
nor does the order show that it was taken be¬ 
fore the execution court. Before the lower 
appellate court it was objected that the plea 
should not be allowed to be raised. In the cir¬ 
cumstances of the case and on the authorities 
referred to we hold that the respondent should 
not have been allowed to raise this plea for the 
first time in appeal. Accordingly we set aside 
the lower appellate court’s decision founded on 
it. No doubt, we are calling to aid a technical 
argument but where interests of justice demand 
it courts have to use such arguments to defeat 
equally or more technical contentions. Here it 
is common ground that the Munsiff’s prior order 
was manifestly wrong. 

(9) In the result we modify the decision of 
the lower appellate court and hold the attach¬ 
ment to be good as against one-half share in 
whatever rights the defendant and the res- * 
pondent jointly held over items 4 and 5 of the 
B Schedule of Ext. 1 as explained earlier in this 
judgment. The lower appellate court's deci¬ 
sion releasing those items from the attachment 
will remain good to the extent of the respon- 
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dent’s original half share in them; the other 
half share which devolved on her consequent 
on the death of the defendant will be available 
to the appellants to be proceeded against in 
execution pursuant to the attachment effected. 
In the circumstances of the case parties will 
bear their respective costs in this proceeding 
throughout in all the three courts. 

C/V.B.B. Order accordingly. 
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Narayanan Nair Krishnan Nair, Appellant v. 
Mani Mariam and another, Respondents. 

Second Appeal No. 331 of 1125, D/- 23-10-1951. 

Travancore Registration Act (2(11) of 1087), 
S. 15 — Claim to have charge created over pro¬ 
perty by decree — Extinguishment of right over 
immovable property. 

It is only a thing that exists that can be 
extinguished. When the plaintiff claims to 
have a charge created over a property by 
the decree or where the suit is one to en¬ 
force an alleged charge, but the Court de¬ 
cides that no charge existed, in either case 
it can hardly be said that there is ex¬ 
tinguishment of any right over immovable 
property. (Para 5) 

N. K. Narayana Pillai, for Appellant; K. T. 
Ninan, for Respondents. 


rtff?8 E Sua1™^ r °" 0i0elCal/ PM J 

( 46) 1946 Trav LR 409 4 

SUERAMANIA IYEE, J.: The decree-holder 

l 115 0n the file of the Kaniira- 
pal.y Munsiffs Court is the appellant in this 

\viie-hor"th PeaL T r e 0nly question raised is 
whether the execution petition filed by him is 

SSS beLT ila,ion as to “ d by ™ 

<2) The 2 nd respondent assigned certain im¬ 
movable properties to the first, who for a part 
01 the consideration therefor, executed a pro¬ 
missory note in favour of the vendor, the 2 nd 
respondent. The suit was brought by the 
plaintiff as indorsee of the promissory note 
from the payee. In the plaint, the plaintiff 
claimed recovery of the amounts from the 
maker primarily and in default, from the in¬ 
dorser. He also claimed to have a charge de¬ 
clared on the properties whose sale occasioned 
the aforesaid promissory note. 

(3) The trial court passed the personal de¬ 
cree as claimed but denied the charge that 
was asked for. In an appeal filed by the 
plaintiff, the learned District Judge confirmed 
the decree of the Munsiff. The MunsifFs decree 
was dated 29-3-1116 and that of the District 
Judge, 26-11-1116. The plaintiff applied for 
execution on 15-1-1121, that is, more than three 
years but before six years from the date of the 
decrees. The question was whether the period 
of limitation applicable to the execution peti¬ 
tion was three, or six years. The relevant Arti¬ 
cle of the Travancore Limitation Act (VI(6) of 
1100) is 166 which provides that:— 


Description of 
a pplicjWion, 

166 f r t he exejiition of 
ft decree or order of any 
Civil C>ui-t uot provided 
for by S 41 of the Code 
of 0. P. 


Period of limitation. 

3 ye-irs ; cr where a certified copy of 
the decree or order has been registered 
or a memorandum of the decree or 
order relating to immovable property 
is eutered or file! as required by S. 15 
of Regulation 11/1037 six years. 


Time for which period of 
begins to run. 

1. The date of the decree or order, or 

2. (Where there has been an appeal the 
date of the final decr.e or order of 
the appel ate Court or the withdrawal 
of the appeal, or 

3. (Where there has been a review or 
judgment) the date of the decision 
passed on the review.). 


Section 15 of Regulation 11(2) of 1037 (The 
Travancore Registration Regulation) reads as 

follows : 

“S. 15. When any Civil Court shall by a de- 
cree or order create, declare, transfer, limit 
or extinguish any right, title or interest of 
any person to or in any immovable property 
situate in any part of Travancore such Court 
shall cause a memorandum of the said de¬ 
cree or order to be sent to the Sub-Registrar 
or to every Sub-Registrar within whose Sub- 
District the whole or any portion of the 
nroDorty is situate and such memorandum 
shall so far as may be practicable, describe 
the property in the manner required by 
Section 14, and the Memorandum so received 
shall be filed in Book 1.” , 

There has been no registration effected of a 
certified copy of the decree nor has there been 
an entry made of a memorandum of the de¬ 
cree relating to the immovable properties under 
Section 15 within the meaning of Article 166 
of Act VI(6) of 1100. Nevertheless the appel¬ 
lant contends that he is entitled to have the 
benefit of the period of six years because, 
according to him. the decree having been pass¬ 
ed in a suit claiming a charge over immovable 
property, it came within the ambit of Sect on 
15 of the Registration Regulation and that the 
plaintiff has paid registration fee as provided 


by Rule 557 of the Travancore Civil Court’s 
Guide for preparation of the memorandum of 
the decree and transmission thereof to the Sub- 
Registrar and that the preparation and trans¬ 
mission of the memorandum of the decree to 
the Sub-Registrar and its registry by him as 
contemplated in that section must be deemed 
to have been made because he was not at fault 
in the matter and that no mistake or omission 
of the court should prejudice him. He relied 
upon the maxim : Actus curiae neminem grava- 
bit (An Act of the Court shall prejudice no 
one). 


’4) Learned counsel for the appellant relies 
on the decision of the erstwhile Travancore 
i-h Court in 1946 Trav. L.R. 409, which w 
decision of a Bench of three judges presided 
?r by the learned Chief Justice of that Court 
io was of the opinion that in a case where 
; plaintiff seeks declaration of a charge over 
movable property but the declaration is re- 
the decree would still be one coming 
thin Section 15 of the Travancore Registra- 
n Act, as the refusal of the dedaration to 
> plaintiff amounts to a decree in favour of 

i,i ta a2i d s?s arias? 

KM 

/AMI NAIDU\ 28 Trav. L.J. 235 residing 
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which the learned Chief Justice said at page 
424 : 

••The decision in 'KASIAN PILLAI v. MADA- 

SV/AMI NAIDU’, (28 Trav. L.J. 235) must be 

and is overruled.” 

Of the two other learned Judges who sat with 
the learned Chief Justice in the latter case 
Abraham J. was for following the earlier Full 
Bench decision and Sathianesan J. was con¬ 
tent with observing “for these reasons I am un¬ 
able to follow the decision in 28 Trav. L.J. 235.” 
The question arises as to what is the result of 
this conflict. A decision of ^ Full Bench can¬ 
not be overruled by a Full Bench of equal 
strength in a court where a Fuller Bench can 
be constituted. The decision in 28 Trav. L.J. 
235 therefore stands good law so far as the 
erstwhile Travancore High Court is concerned. 
That pronouncement however is not binding 
authority so far as this Court is concerned and 
the question has therefore to be considered by 
us regarding the pronouncement referred to as 
pursuasive precedent. 

(5) To the question by the Court as to how 

the case is sought to be brought within the am¬ 
bit of Section 15 of the Travancore Registration 
Act. learned counsel for the appellant stated 
that the case comes within the term ‘•extin¬ 
guish^ any right . in any immovable pro¬ 

perty” in Section 15. We have no hesitation in 
repelling this contention. Extinguishment, has. 
and can have, no meaning in the absence of 
existence. It is only a thing that exists that 
can be extinguished. In the present case the 
appellant as already stated, claimed a charge 
oyer the property, that is to say, to have a 
charge created over the property by the de¬ 
cree. That is what the records show. On what 
basis he claimed this relief does not appear nor is 
it necessary to discover. 

Suffice it to say that what was asked for was 
not the enforcement of an alleged pre-existing 
charge, but a claim to have a charge created 
for the first time by the decree. Whether it is 
the one thing or the other may not really 
matter because even if the suit be regarded as 
one to enforce an alleged existing charge, if the 
court decides that no charge existed, then it 
can hardly be said that there is extinguishment 
of any right over immovable property. The 
decree only amounts to a declaration that the 

? xlsten( L e was averred by the 
plaintiff which is sought to be enforced never 
m fact existed. In our judgment, the present 
case does not come within the ambit of the pro- 
visions of Section 15 of the Travancore Re¬ 
gistration Act. 

.. U £ on* ^ a case which comes within Sec¬ 
tion 15 that the question as to whether an en- 
try of a memorandum of the decree by the 
Sub-Registrar and the further question whether 
even if there has not been such an entry made. 
lL th r °™ SSion . ,s account 0 f a default of 
J 4 ° r 'n SV officer thereof, the party 
haung done all that he should have done in 
the entry should be deemed to have 
been made and limitation for execution cal¬ 
culated under Article 166, at six years as if the 
entry has really been made, will arise Those 
questions do not arise in the present' case in 
the view that we take. 

(6) The courts below are therefore right in 
the conclusion that they reached and the 
Second Appeal should be dismissed with costs. 

B/V.R.B. Appeal dismissed. 


A. I. R. 1952 TRAVANCORE-COCHIN 455 
KUNHI RAMAN C. J. AND SANKARAN J. 

Aiyappan Cbeerappan and others. Petitioners 
v. Grains Purchase Tahsildar, Cochin Kanayan- 
noor Taiuk and another, Counter-Petitioners. 

O. P. No. 60 of 1950, D/- 29-8-1951. 

(a) (Travancore-Cochin) Paddy (Acquisition 
and Movement) Control Order (1950), Cl. 7 — 
Purchasers of standing crops — Rights of. 

if the petitioners are not the lessees of 
the land but only persons who had become 
entitled by purchase at an auction to the 
right to reap the crops on the land they can¬ 
not urge that they should be furnished with 
the seed for the next year’s cultivation on 
the basis of their being stock-holders. 

(Para 9) 

<») Essential Supplies (Temporary Powers) 
Act (1946) (as amended by Act LII (52) of 
1950). S. 17 (4) — Effect. 

It is not correct to say that Section 17 (4) 
will not save the Paddy (Acquisition and 
Movement) Control Order (1950) but it will 
only save executive orders passed by the 
State. (Para 12) 

(c) (Travancore-Cochin) Paddy (Acquisition 

and Movement) Control Order (1950) — 

Nature of. 

The Order cannot come under the cate¬ 
gory of exproprietary legislation. (Para 14) 

(d) Constitution of India, Art. 246 — Delega¬ 
tion of legislative powers to executive. 

The power conferred upon the executive 
for regulating the acquisition of paddy and 
payment of compensation for, under Paddy 
(Acquisition and Movement) Control Order 
(1950) it cannot amount to delegation of 
legislative powers which confers upon the 
executive, arbitrary powers of action in view 
of the well-known rules that have to be 
observed by the executive in carrying out 
the responsible duties imposed upon them 
with regard to the acquisition of paddy and 
the payment of compensation for it. 

„ „ „ . (Para 17) 

K. S. Sebastian, for Petitioners; T. N. Subra- 
mania Iyer, Advocate General, for Counter- 
Petitioners. 


ORDER: This petition is presented under 
Article 226 of the Indian Constitution and 
under Section 18 of the Travancore-Cochin 
High Court Act. The petitioners who are cul¬ 
tivators are 39 in number. The Counter-Peti¬ 
tioners are (1) the Grain Purchase Tahsildar, 
Cochin Kanayannur Taluk, and (2) the Deputy 
Commissioner of Civil Supplies, Ernakulam. 
Both the counter-petitioners were represented 
by the Advocate-General of the State at the 
hearing. On behalf of the petitioners, the case 
was argued by their counsel Mr. K. S. Sebas¬ 
tian. 


(2) The prayers in the petition are for the 
issue of writs in the nature of certiorari and 
mandamus for quashing the order made by the 
Deputy Commissioner of Civil Supplies on 28- 
11-1950 and for a direction that the petitioners’ 
paddy which, according to them was illegally 
detained by the counter-petitioners may be re¬ 
leased and returned to them. 

*(3) It is stated in the affidavit filed in sup¬ 
port of this application that the petitioners are 
lessees of blocks of paddy lands which belong 
totwojoint owners and that they have been 
cultivating these blocks now for several vears 
as lessees under the present owners as well as 
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5 e ! iti0n . ers were . Plotted 59J acres. This was 


their prectecessors-in-title. The present owners 
purchased the paddy fields in question consist¬ 
ing of 79 acres in 1949. In that year the owners 
cultivated 4 acres under their personal super¬ 
vision and leased out the remaining 75 acres. 
In 1950 the owners took over more than four 
acres and gave to the petitioners only 59 acres 
to cultivate. This transaction was brought 
about at an auction conducted by the owners 
at which the petitioners say they were the suc¬ 
cessful bidders. The relationship between the 
owners and each of the petitioners is evidenced 
by an agreement described as a karar patha- 
ram one of which was marked at the hearing 
as Ex. A by consent of both sides. 

(4) Before the 29th of September 1950 the 

petitioners informed the Grain Purchase Officer 
that they were going to reap the crops from 
the land. They also submitted a statement 
prescribed under Rule 3 of the Paddy (Acqui¬ 
sition and Movement) Control Order 1950, to 
the Grain Purchase Pravarthikar of the Village. 
After this statement was received, the Grain 
Purchase Tahsildar of Ernakulam sent notices 
to the petitioners on the 29th September 1950 
informing them that the harvest should be 
gathered under departmental supervision. This 
notice was marked as Ex. B at the trial. The 
harvest was accordingly gathered from 12 - 2 - 
1126 (M. E.) under the supervision of the Grain 
Purchase Parvarthikar. It is alleged in the 
affidavit of the first petitioner that the officer 

brought with him a party of about a dozen 

policemen. After reaping the harvest', the 
paddy is according to the affidavits, stocked in 
separate places in the “Kalam” where grains 
are generally stored and is being guarded by 
the police. . .. 

There is another allegation in the affidavit 

that for a period of two months and odd during 
which the party of policemen was camping in 
the farm for guarding the paddy, the peti¬ 
tioners were compelled to meet their boarding 
charges. On 23-2-1951, when this was noticed 
by the court before which it was posted for 
hearing orders were made for sending a copy 
of the affidavit to the Inspector General of 
Police for necessary action with reference to 
this averment in the affidavit. The result has 
not yet been communicated to this Court. 

(5) In the order made by the Supreme Court 
with regard to this petition, this High Court 
has been directed to give precedence to this 
application and to have the matter heard by a 
Division Bench of two Judges. This has accord¬ 
ingly been done. 

(6) To appreciate the contentions of the par¬ 
ties, it is necessary to advert to the circum¬ 
stances in which the petitioners who. as already 
stated, are 39 in number obtained the right of 
reaping the crops on the land. On this sub¬ 
ject, there are two different versions given, one 
on behalf of the State by the respondents and 
the other on behalf of the petitioners. The 
version given by the respondents is consistent 
with the documents that are available and with 
the contents of the order dated 28-11-1950 
which is sought to be quashed. 

(7) The present owners of the paddy nats 
who are two in number (Achankunhi John and 
Peter Pius) purchased the land consisting of 
79 acres in 1949 from one Karim Sah b.In 
the year of purchase, the owners cultivated 4 
acres personally and cave the rest of the lands 
for cultivation to third parties. In 1950, the 
owners cultivated more than 4 acres and the 


done at an auction at which they became the 
successful bidders. The documents produced 
evidence the auction (sic) and the agreement 
dcbcrioed by the parties as ‘Kararpathram’ in¬ 
dicates that what was sold to the petitioners 
was the right to reap the harvest in the paddy 
flats in the month of September 1950. If the 
wording of this document is taken as a correct 
indication of the relationship created between 
the owners of the land and the petitioners, 
there would be no doubt that the respondents’ 
contentions are entitled to be upheld. 

The petitioners put forward a case that they 
have been lessees of the land even under the 
previous owner and that they will be entitled 
to cultivate the land in 1951 also. But these 
facts are not apparent from the documents 
which conferred upon the petitioners the right 
to cut the crops. The petitioners say that be¬ 
fore the end of September 1950, they gave inti¬ 
mation to the Grain Purchasing Officer that 
they were going to reap the crops. They got 
the Tahsildar’s notice dated 29-9-1950 which has 
been produced as Ex. B. There was a second 
notice also received which is mentioned in the 
affidavits filed in this original petition. Early 
in October the harvest was reaped under 
departmental supervision. It was at that time, 
according to the petitioners that 12 police offi¬ 
cers were brought to supervise the reaping of 
the crops. 

(8) In the second notice served on the peti¬ 
tioners dated 3rd October 1950. the Tahsildar 
who was in charge of grain purchasing, stated 
that the petitioners were only purchasers of 
standing crops and that they had contravened 
the provisions of clause 7 of the Paddy Acqui¬ 
sition and Movement Control Order. They res¬ 
ponded by sending a petition dated 24-10-1950 
to the Deputy Commissioner of Civil supplies 
refuting the allegations containing in the Tah- 
sildar’s notice and objecting to the steps that 
the Tahsildar was taking. On 11-11-1950 the 
petitioners say they got another notice from 
the Tahsildar calling upon them to surrender 
the entire stock of paddy to the State. They 
then preferred another petition to the Deputy 
Commissioner of Civil Supplies on 16-11-1950 
praying for cancellation of the Tahsildar s pro¬ 
ceedings and for release of th? paddy alleged 
to be due to them under the rules. But they 
state that the Commissioner dismissed the peti¬ 
tion by his order dated 28-11-1950 and has 
directed the acquisition of the entire paddy 
without giving the petitioners the quota for 
their ration. 

(9) On a perusal of the petition and the 
grounds for the same, the first impression creat- 
ed is that there is a great deal of confusion of 
thought. The petitioners are claiming privileges 
and rights under the Paddy Control Order while 
at the same time they are challenging[thejail 
ditv of the order. If the conclusion reached by 
the respondents is correct that the petitioners 
are not the lessees of the land but only personSj 
who had become entitled by purchase at an auc¬ 
tion to the right to reap the crops on the land, 

then the order made by ^ he J e /. po J 1 ^ t o I flv n en- 
be successfully challenged. If they are only e 
titled to reap the crops, there is no point .' 
their urging that they should be burnished with 
the seed for the next years cultivation on 
basis of their being stock-holders. 

The owners of the land perhaps with he idea 
of avoiding the difficulties that are likely to be 
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put in their way in view of the rules relating 
to land tenures in this State if the petitioners 
are proved to be lessees of the land, had resorted 
to the method of auctioning the right to reap 
the crops. Since, the petitioners agreed to bid at 
such an auction and became entitled to cut the 
crops as a result ol tneir purchase at the auction, 
it will not be open to them to claim to be lessees 
as well who had been cultivating the land in 
the past and who are going to cultivate the land 
in the future. The two positions are inconsist¬ 
ent with each other. Therefore, on the material 
available in the shape of documents that have 
passed between the parties the position taken 
by the respondents does not seem to us to be 
open to objection. 

(10) It would be convenient at this stage to 
advert briefly to the terms of the order made 
by the Deputy Commissioner of Civil Supplies 
at Ernakulam on 28-11-1950 which is attacked 
in this application and with regard to which a 
writ of certiorari is prayed for. On a perusal 
of the order, it will be seen that the officer 
concerned had applied his mind to all the rele¬ 
vant aspects of the question. He had clearly in¬ 
vestigated the exact nature of the right which 
the petitioners have in respect of the paddy. He 
has considered whether they can be regarded 
under the rules as 'stock-holders’ for the pur¬ 
pose of being granted seed and cultivation ex¬ 
penses, and after considering all these matters 
he has recorded his conclusion that they are not 
entitled to seed and cultivation expenses be- 

are ’ accordin g to the documents 
admittedly executed by them entitled only to 
reap the standing crops on the land. 

In the course of the order, the officer says 
that he had enquired into the details of the 
rights claimed by the petitioners. He also gave 
a hearing to the advocate who appeared for the 
petitioners before him. He records his conclu¬ 
sion that from the materials placed before him, 
it is clear that the petitioners were not culti¬ 
vating the lands in question under any lease in 

S2?X! 0US years : ^Ting the year 1950 when 
the petitioners claimed the special rights which 

them » there was no evidence to 
^ere was transfe r of possession of 
in favour of the petitioners. There 
lit!} intimation given of the transfer of pos- 
session if any, to the petitioners as'required 

Mov^men^Pnnt ° f i n ^ Pad , dy (Acquisition and 
the SZuIwL?' } To1 0r , der ' 1950 * He called upon 
!fhii5f l th2S ers r° P*? duce a11 the documents on 

claimed 1 by* them? 1 “ tabUshi ” e «» rifhu 
When they produced all their documents it 
yf as apparent from the terms of those documents 
that the petitioners could not possibly have had 

t P h°e SS rron 0n ° f the land prior to the Ume whin 
the crops were ready for harvesting. The con- 

SSfA? VP 0 " the Petitioners were en- 

If ter thi\ by them Wlth . the owners of the land 
cropS i were raised and the officer re¬ 
cords his conclusion that this was aonarentlv 

mTnt 'scheme 6 ? d ? £ea , tin « th e P procure- 

tn m • The contract of sale, according 

Padriv ' 7a S *“ c ? ntra vention of clause 7 of thf 

Order iglo^ThZ IS Mo , vement) Control 
vj»raer, isjou. These documents gave thp neti 

tioners the right of taking the crop duriniMhe 

harvest season in 1126. They were not Sin Iny 

ye S ar! * ra ‘ S ’ ng the Cr ° PS during the following 

He observes that seed and cultivation ex- 

In ihem" the shape of paddy can be allotted 
to them only if the lands are to be cultivated 
by the petitioners during the coming year also. 


This they did not establish to his satisfaction. 
Therefore since they had no claim for raising 
the next crop he held that they are not entitled 
to get any paddy from the yield for the purpose 
of seed and cultivation expenses. From tne 
documents produced by the petitioners the offi¬ 
cer was satisfied that the lands were in the pos¬ 
session of the owners and, therefore, paddy lor 
seed and cultivation expenses in kind was allow¬ 
able according to the scale adopted for the loca¬ 
lity only to the land-owners on condition that 
they would not utilise the same without the 
sanction of the grain purchasing officer and that 
they would be made available for raising the 
next crop on the land. 

If the owners proposed to cultivate the land 
during the following season, then they could 
utilise the paddy given to them for this pur¬ 
pose. But if the lands are let on varam or on 
lease, the quantity of paddy for cultivation ex¬ 
penses in kind should be surrendered to the 
Government which would then become liable to 
make an allowance in favour of the new culti¬ 
vators. By way of abundant caution, the officer 
has directed in his order the Tahsildar to scru¬ 
tinise all other documents which the petitioners 
may produce before him subsequently for the 
purpose of ascertaining whether they are entitl¬ 
ed to be treated as stock-holders for the pur¬ 
pose of releasing the paddy. He has also made 
a statement in the order that if the petitioners 
are given the right of cultivating the next crop 
m these lands, the paddy with the landowners 
may be permitted to be given to the petitioners 
along with the lands. There cannot be a more 
satisfactory order made by an officer of his 
position. He had given a very patient hearing 
to the petitioners and their advocate. He had 
considered every aspect of their contentions and 
passed an order which is supported by reason 
and commonsense. Therefore on the face of it 
there cannot be any reason for quashing the 
order by the issue of a writ of certiorari. 

(11) The petitioners’ learned counsel then 
challenges the validity of the enactments and 
orders under which the respondents have pro¬ 
fessed to act. 

(12) The learned Advocate General appearing 
for the respondents urges the following conten¬ 
tions to meet those of the petitioners* learned 
counsel. He points out that the Paddy (Acqui¬ 
sition and Movement) Control Older became 
law on the 12th of April 1950. It was passed 

Vn^f r v, the .u Pu ^ hc Safet y Measures Act, V of 
1950, by the Government of this State. This 
was repealed by the Essential Supplies (Tem¬ 
porary Powers) Act, XXIV of 1946 as amended 
b> Act 5 r -of 1950. This was extended to this 
State on 17-8-50. But there is a saving clause 
in the proviso to section 17 (4) of this enact¬ 
ment according to which 
“any order made and in force immediately 

before that day in the said State shall con¬ 
tinue in force and be deemed to be an order 

made under this Act.” 

This, according to the learned Advocate Gene- 
ral, will save the Paddy (Acquisition and Move¬ 
ment) Control Order from being repealed 

The petitioners* learned counsel, on the other 

!l* nd T> C ?? ten A s that .s^ion 17 (4) will not save 
the Paddy (Acquisition and ‘Movement) Con- 
trol Order, but it will only save executive orders 
passed by this State. There is no valid reason 

this ‘"^relation. If the Paddy 
Control Order was in force when the resoond- 

ihll proceedl . ngs a 2 ains t the petitioners, 
15 , pr0V1 ? 1 ° n m that order for sup¬ 
porting the steps taken by the respondents. 
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Under Sections 7 and 13 of the order, the peti¬ 
tioners will come under the category of fugitive 
cultivators who are not entitled to the privileges 
which are now claimed by the petitioners. As 
already stated, they cannot, in view of the terms 
■of their contract with the owners claim seed 
for cultivation. This and similar privileges 
were accorded by the respondents to the land¬ 
lord. The contention of the learned Advocate 
General is that the interpretation of the rules 
relating to this subject by the authorities con¬ 
cerned is the correct interpretation and that the 
petitioners are set up by the owners of the land 
for the purpose of depriving the Government of 
their legitimate rights to insist upon the croDS 
being made available to the Government for 
State purposes. 

(13) In view of the argument based noon 
Section 17 (4) it may not be necessary to deal 
with another objection raised on behalf of the 
petitioners by their learned counsel which is 
based upon Art. 31 of the Constitution, the con¬ 
tention being that the Public Safety Measures 
Act which was passed by the local Govern¬ 
ment is not valid because the Hon’ble President 
had not given his assent to it. The Advocate 
General’s contention is that Art. 246 (2) of the 
Constitution gives authority to the State to legis¬ 
late in respect of the subject-matter of this enact¬ 
ment. It was therefore, not necessary to re¬ 
serve at all the enactment for the opinion of 
the President. The learned Advocate General 
also points out that the Essential Supplies (Tem¬ 
porary Powers) Act, XXIV of 1946. was extend¬ 
ed on the 17th of August 1950 by Act 52 of 1950 
to Part B States. He invites the attention of 
the Court to Entry No. 33 in List 1. Entry No. 
36 in List 2 and Entry No. 42 in List 3 which 
support his contentions. 

(14) It is next contended on behalf of the 
petitioners that the Paddy Control Order under 
which steps were taken by the respondents will 
'•ome under the category of exproprietary legis¬ 
lation and in such cases the previous assent of 
the President is necessary to make it valid. Ey 
way of analogy, reference was made *o Articles 
136 (3). 288 (2) and 254 (2) of the Constitution. 
We cannot accent the contention that this is 
exproprietary legislation. The provision made 
in this order enables the State to purchase paddy 
reaped from paddy fields at fair prices that 
are fixed taking into consideration the condi- 
tions prevailing in the locality. The price fixed 
cannot be attacked on the ground that it is 
inequitable. No doubt, the quantity allotted for 
seed and cultivation expenses varied in differ¬ 
ent places in the two States of Travancore- 
Cochin. This was because conditions prevailing 
in different localities varied. The fertility of 
the soil, the return in the shape of crops, the 
facility of irrigation, availability of labour, all 
these 'had to be taken into consideration in fix¬ 
ing the allotment of paddy for seed and culti¬ 
vation expenses. Therefore, this contention 
urged on behalf of the petitioners cannot be 
accepted. 

(15) Another argument is sought to be based 
uoon the difference in the rates fixed by tne 
Government for different localities. It is at¬ 
tempted to be argued that there is .apiary 
discrimination made in fixing the prices. This 
contention is based solely upon the variation m 
the rates. In view of the principles on which 
the rates are fixed such a contention cannot 
easily be accented without proper material to 
■support it and there is no such material in 
the nresent case. 


J* G , 0Vernment paddy acquired"STthS 
compulsory manner is only Re. 1-12-0 per 
para whereas paddy that is rationed costs Rs. 
2-12-0 per para. The Government is alleged 
to be making a profit of Re. 1 per para accord¬ 
ing to these :ates. But in urging such a con¬ 
tention, the fact that costly administrative 
machinery consisting of officers of different 
grades has to be maintained by the Govern¬ 
ment in the exercise of the right of food con¬ 
trol is completely lost sight of. The State has 
also got to pay high rates for paddy imported 
from outside areas and supplied to the State 
by the Centre. Therefore far from making any 
profit, the State is incurring a heavy deficit 
in paying for rice for the consumption of the 
local inhabitants. The petitioners’ complaint 
seems to be that if they are given the paddy 
reaped by them for their ration, then they 
will be getting it at a cheaper rate. But when 
rules are framed it would amount to arbitrary 
discrimination if the petitioners, who do not 
come under the category of cultivators who 
are entitled to claim special ration from Gov¬ 
ernment, are given such ration out of the 
paddy reaped by them. The whole question 
again turns upon the legal status of the peti¬ 
tioners with reference to the owners of the 
paddy-lands which has already been dealt with. 

(17) It is then said that the power conferred 
upon the executive for regulating the acquisi¬ 
tion of paddy and payment of compensation 
for, it would amount to delegation of legisla¬ 
tive powers which confers upon the executive, 
arbitrary powers of action. This contention 
also we are not prepared to accept in view of 
the well-known rules that have to be observed 
by the executive in carrying out the responsible 
duties imposed upon them with regard to the 
acquisition of paddy and the payment of com¬ 
pensation for it. 

(18) The learned counsel for the petitioners 
places reliance upon the passage in paragraph 
19 in Willoughby’s Constitution of the United 
States. Vol. I. (2nd edition) at page 30. The 
learned author states as follows: 

"It is a principle adopted by all courts and 
with regard to all kinds of law that it does 
not fall within the‘judicial function to con¬ 
trol the exercise of the discretionary powers 
which, by the Constitution or Statutes, are 
vested in oublic officials. 

Though, in general, the courts will not at¬ 
tempt to control the exercise by executive or 
administrative officials of the discretionary 
powers vested in them by the constitution or 
laws passed in pursuance thereof, neverthe¬ 
less if that discretion is exercised in such an 
arbitrary or unjust and discriminating man¬ 
ner as clearly to deny to individuals their 
rights to the equal protection of the laws, or 
to due process of law, or any other constitu¬ 
tion right, the courts will intervene. Fur¬ 
thermore, the courts will hold unconstitu¬ 
tional any attempt upon the part of the 
legislature to vest in administrative officials 
a discretion that is essentially arbitrary m 
character**. 

We have alreadv stated that the powers con- 
ferred UDon the executive officers of Govern¬ 
ment are not arbitrary nor is there ; 
to show that in the present case they were 
exercised in an arbitrary manner They have 
exercised the discretion in strict conformity 
with the rules relating to the subject and there 
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is no material to support the contention that 
the discretion was not properly exercised by 
the officers concerned. 

(19) In the present case we are therefore 
satisfied that there has been no violation of 
any fundamental right and that the treatment 
accorded to the petitioners is in conformity 
with their legal status as evidenced by their 
own contracts with the owners of the land. 
They cannot claim any higher privileges by 
attempting to repudiate those contracts and set 
up a status different from that thev have them¬ 
selves accepted with their eves open. To con¬ 
cede their request based upon such fallacies 
wilj only lead to inequitable discrimination 
which they themselves are condemning. 

(20) In the result, therefore, the petition 
must be dismissed with costs and advocate’s 
fee which we fix at Rs. 250/-. 

C/D-H. Petition dismissed. 


A. I. R. 1952 TRAVANCORE-COCHIN 459 
KUNHI RAMAN C. J 
AND SUBRAMANIA IYER J. 

Kandan Narayanan and others, Appellants v. 
state. 

Ref- Trial No. 15 of 1951 and Criminal Appeals 
Nos. 72 to 86, 89 and 97 of 1951, D/- 28-9-1951. 

(a) Evidence Act (1872), S. 167 — Admissibi¬ 
lity of unnecessary evidence — Prejudice. 

Originally the intention of the prosecu¬ 
tion was to charge the accused who belonged 
to communist party not only for the offence 
for which they were tried, but also for the 
offence of waging war against the State. 
This was ultimately abandoned: 

Held that seeing that the contemplated 
charge of waging war against the State was 
abandoned, there was really no necessity for 
calling witnesses to prove the earlier inci¬ 
dents that took place in the locality where 
t.ie offences were committed for the purpose 
of elucidating the political views of the 
accused persons. But such evidence could 
not have prejudiced the accused, since the 
trial Court was concerned only with the 
criminal acts done by the accused on the 
date of occurrence which resulted in a 
^ach of the peace and injury to the victims 
and not with the political views of*the 
accused. (Para 51 

Anno: Evidence Act, S. 167 N 3 

P Sc S. a8 ®' S - 75 - W ™»' - 

1 endoMed'on 'the'warrant'requfring 
J*°! 1 C S man ,> wh V vas ent rusted with it to 
SK P rodu f accused by the date *o 
which the case stood adjourned. The arrest 
could not be effected by that date. The 
case was consequently adjourned to a later 

dSSinn nAh 1 " 1 ar endorsement for the pro¬ 
duction of the accused on the adjourned date 

was agam made on the warrant. Owfng 
to the inability of the Police Officer to 
execute the warrant according to these 

men C ts°h n a S d ?„ S £ ies °I subs «iuent endorsed 
in e " ts( ° he made on the warrant and 

p . ape ^ anne *ea to the warrant 
fixing the date by which it should be 
executed. It was only the warrant that bore 

did not h Th( vL e sub , se( iuent endorsements 
did not bear the seal of the Court: 

• A he wa rr ant d l d not in terms 

specify that it was to remain in force only 


for a particular period. It bore the seal 
of the Court that issued it. The directions 
endorsed on the warrant and in the paper 
annexed to it were merely directions given 
to the Policeman to whom the warrant was 
addressed and absence of the seal on these 
endorsements couid not invalidate the war¬ 
rant itself especially in view of the second 
Part of section 75. The period during which 
the warrant remained in force did not 
expire prior to the date on which it was 
executed by the arrest of the accused. 

(Para 11) 

Anno: Cr. P. C.. S. 75 N. 3, 9, 10. 

(c) Penal Code (1860), Ss. 149, 300 — Murder 
— Constructive liability. 

The other members of the mob were not 
aware of the fact that the 1st accused did 
have a sharp weapon like a knife or dagger 
in his possession and that he was going to 
use it to stab the victim: 

Held that there was no constructive 
liability in the circumstances incurred bv 
the other members of the mob for the act 
of stabbing done by the 1st accused. It was 
only the 1st accused that was Ijable for 
offence of murder committed by him. 

a r, (Para 12 > 

Anno: Penal Code. S. 149. N. 4, 6, 13. S. 300 
N. 40. 


(d) Penal Code (1860), S. 146 — Person in 
arrest of police — Rescuing — Conviction for 
noting. 

The unlawful assembly gathered and deve¬ 
loped into a mob of rioters with the object 
of rescuing the 2nd accused from the custody 
of the Police officers who had effected his 
arrest. His cry for assistance led to the 
formation of the unlawful assembly which 
subsequently developed into a riot: 

Held that the 2nd accused was not a 
member of that assembly and consequently 
merely because their object was to rescue 
J* 1 ®. 2nd accused from the custody of the 
Police Officer who had arrested him. he 
could not be made liable for rioting. 

(Pa ra 13) 

Anno: Penal Code, S. 146 N. 1, 4. 

(e) Criminal P. C. (1898), S. 342 — Compli¬ 
ance with — What constitutes. 

Where (he defence of the accused persons 
is a total denial of their presence on the 
occasion and denial that they committed anv 
of the acts mentioned by the prosecution it 
cannot, from the fact that elaborate ques- 
tions were not put to the accused drawing 
the attention of each one of them to all 
that was disclosed in the evidence of the 
prosecution, be said that there is a material 
disregard of fhe provisions of Section 342 
and it can certainly not be said that there 
was gross disregard which was likely to 
Prejudice: AIR 1951 SC 441;'AIR 
1933 PC 124, Disting. (Para 15) 

Anno: Cr. P. C., S. 342 N. 14, 15. 

,J f) f^ nal °°t® (186 ®>- s - 71 - Member of 
unlawful assembly — Constructive liability — 
separate sentence. 


2 - v/a. an uuiawiui <15SeiTlDl\ 

or of an assembly guilty of rioting incur: 
constructive liability for a distinct offence 
committed by one of the members of the 
assembly it will not be proper to pass sepa 
rate sentences for rioting and for the offence 
& constructive liability was incurred 
by the accused. If. on the other hand 
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is not a case of constructive liability 
but is a case where a person has been con¬ 
victed of rioting and also of a distinct 
oflence committed by him there can be 
separate convictions under section 149. Penal 
Code, and the distinct offence committed by 
the accused concerned and separate sen¬ 
tences also can be passed: Case law dis¬ 
cussed. (Para 15) 

Anno: Penal Code. S. 71 N. 2. 

K. G. Kunjukrishna Pillai and Miss P. Janaki 
Amma. for Appellants; M. N. Parameswara 
Pillai. Public Prosecutor, for the State. 

REFERENCES: Courtwar/Chronological/ Paras 
C24) 52 Ind App 40: (AIR 1925 PC 1: 

26 Cri LJ 431) 15 

(’33) 64 Mad LJ 466: AIR 1933 PC 124 : 

(34 Cri LJ 322) 15 

C51) 1951-2 Mad LJ 291: (AIR 1951 SC 441: 

52 Cri LJ 1491) 15 

C84) 6 All 121: (1883 All WN 241) 15 

(’85) 7 All 757: (1885 All WN 195 FB) 15 

C87) 9 All 645: (1887 All WN 149) 15 

C88) 10 All 58: (1887 All WN 274) 15 

(’16) 14 All LJ 738: (AIR 1916 All 49: 

17 Cri LJ 418) 15 

(’93) 17 Bom 260 (FB) 15 

(’69) 16 Cal 442 (FB) 15 

(’18) 1918 Mad WN 526: AIR 1919 Mad 353: 

(20 Cri LJ 145) 15 

(’40) AIR 1940 Nag 120: (41 Cri LJ 360) 15 

(’18) 3 Pat LJ 641: AIR 1918 Pat 227: 

(20 Cri LJ 37) 15 

(’24) AIR 1924 Rang 291: (25 Cri LJ 1305) 15 

KUNHI RAMAN, C. J.: This batch of criminal 
appeals is brought on behalf of the accused per¬ 
sons who were convicted by the learned Sessions 
Judge of Parur in S. C. No. 1 of 1951. The 1st 
accused was convicted of the offence of murder 
under Section 301 of the Travancore Penal Code 
and sentenced to rigorous imprisonment for life. 
The records are submitted for confirmation of this 
conviction and sentence in Referred Trial No. 15 of 
1951. Since these appeals arise out of the judg¬ 
ment pronounced by the Court below in S. C. 1 of 
1951 they were all posted together, the contentions 
urged on behalf of the appellants being practically 
the same, except in the case of the 6th accused ap¬ 
pellant on whose behalf it is contended that there 
is an additional point to be considered by this 
Court regarding evidence about his identity. 

(2) Tne court below tried 21 persons who were 
charged with various offences and acquitted four 
of them. The remaining 17 were convicted. After 
filing his appeal, accused No. 10 died, but since the 
sentence passed upon this accused includes a fine 
the appeal does not necessarily abate. The learned 
Public Prosecutor who appears on behalf of the 
State asks for time to ascertain whether the con¬ 
viction in respect of the sentence of Ape should oe 
supported in appeal. Appeal No. 78 < l9 ***f* 
cordingly adjourned for one week to enable the 
Public Prosecutor to make a report. The remain 
ing 16 appeals were heard and this judgment dea 

with these 16 appeals. . Af lfi 

The following is a tabular statement of the 16 
apoeals showing the number of the accused persons 
who are the appellants therein: 

1st accused Cri. App. No. 97/51 & Ref. 

accu * sea Trial 15 of 1951. 

89/51 
72/51 
73/51 


79/51 

80^51 

81/51 

82/51 

83/51 

84/51 

85/51 

86/51 


2nd accused 
3rd accused 
4th accused 
6th accused 
7th accused 
8th accused 
9th accused 


74/51 

75/51 

76/51 

77/51 


11th accused 
12th accused 
13th accused 
14th accused 
16 th accused 
18 th accused 
19th accused 
20th accused 

(3) The court below has acquitted accused Nos" 5* 
15, 17 and 21 and there is no appeal brought on 
behalf of the State from these orders of acquittal. 

(4 1 The case for the prosecution was that a mob- 
of 26 persons who are alleged to be members of the 
Communist group of politicians attacked a small 
body of policemen consisting of one Head Const¬ 
able and 5 constables in the course of which a con¬ 
stable was stabbed to death. The remaining five 
persons sustained bodily injuries as a result of the 
attack made upon them by the accused. Of these 
28 persons, seven absconded and they were not 
traced by the Police before the trial commenced in 
the court below and that is why at the trial there 
were only 21 accused who were prosecuted. 

(5) The incidents mentioned by the witnesses for 
the prosecution took place in the Malayalam year 
1123 i.e., nearly four years ago, at a place in the 
erstwhile Travancore State known as Koothattu- 
kulam within the jurisdiction of the Sessions Court 
of Parur. The accused persons are reported to be 
prominent members of the Communist group which 
predominated in the place of occurrence. There 
was evidence called by the prosecution to describe 
the propensities of these accused persons. This, 
however, was not necessary for the purpose of the 
case because the court is not concerned with the 
shade of political opinion of persons charged with 
offences. The learned counsel for the appellants 
commented adversely upon this type of evidence 
called at the trial and argued that it was irrelevant 
and unnecessary for the purpose of this case and 
that it has prejudiced the mind of the trial court 
against the accused persons. 

The learned Public Prosecutor in answer to this 
argument has stated that originally the intention 
of the prosecution was to charge the accused not 
only for the offence for which they 
were tried, but also for the offence of waging war 
against the State. This was ultimately abandoned 
on the strength of the advice tendered by the learn¬ 
ed counsel who now appears for the appellants be¬ 
fore this Court and who was then the Advocate 
GeneiHl of the erstwhile State of Travancore. See- 
in^ that the contemplated charge of waging war 
against the State was abandoned, there was really 
no necessity for calling witnesses to prove the 
earlier incidents that took place in the locality 
where the offences were committed for the pur¬ 
pose of elucidating the political views of the accus¬ 
ed persons. But such evidence in our judgment 
could not have prejudiced the accused, since the 
trial court was concerned only with the criminal 
acts done by the accused on the date of occurrence 
which resulted in a breach of the peace and injury 
to the victims and not with the political views of 

the accused. 

(6) At the trial, the main charge against the accus- 
ed was that they were members of an u^awlui a^ 
sembly which resorted to noting anned with deadly 
weapons and that some of the members of tms 
assembly committed specific acts of violence for 
which the remaining members of the j assembly a 

have incurred constmetive 1 1 ty „on Object 

committed in prosecution of the common ob] 

of the assembly. _ 

(7» As already stated, the case for thejwwjM 
tion is that Koothattukulam is * Communist 
stronghold as mentioned in the judgment of the 




1952 Kandan v. State (Kunhi Raman C. <7. & Subramania Iyer T.) Travancore-Cochin 461 


court below. There were certain other criminal 
proceedings started against some members of the 
Communist party in that locality. While the prose¬ 
cution for such prior incidents was going on in 
the criminal courts, some of the accused persons abs¬ 
conded, prominent among them being the second 
accused in the present case while some others were 
reported to be evading arrest. To etfect the arrest 
of these persons the Head Constable who was exa¬ 
mined as P. W. 1 at the trial of this case and three 
constables (P. Ws. 5 and 6 and Oommen, who was 
alleged to have been killed by the 1st accused in 
the course of the incidents narrated by the wit¬ 
nesses in this case) were specially deputed to go to 
the locality. P. W. 2 is described as a Police Con¬ 
stable belonging to the Intelligence Section of the 
Police Department. He was also sent to the locality 
to watch over the activities of the accused persons 
and their followers. 

While these Police officers were engaged in trac¬ 
ing the persons they were deputed to arrest, they 
came to know that a meeting of the communists of 
the locality was fixed to be held at 5 P. M. on 14-12- 
1123 in the premises of a school in Koothattukulam 
Pakuthy. According to the evidence for the pro¬ 
secution, about 30 communists attended that meet- 
ing which was held in the afternoon of the rele¬ 
vant date and it terminated at about 6-30 P. M. The 
meeting seems to have been attended by the 2nd 
accused who was one of the persons wanted by the 
Police. P. Ws. 1, 5 and 6 and the deceased const¬ 
able Oommen were observing what was happening 
at the meeting and observing also the presence of 
the persons who were wanted by the Police. Two 
other constables. P. Ws. 2 and 3 attached to the 
Koothattukulam Police Station also attended the 
meeting with the object of making a report of its 
proceedings. They informed P. W. 1 the Head 
Constable and his party that the 2nd accused was 
seen by them at the meeting and that after the 
meeting terminated, he was proceeding towards the 
west along the Thodupuzha Koothattukulam Road. 

The party of these six Policemen, therefore pro¬ 
ceeded along that direction with the object of 
arresting the 2nd accused. They sighted the 2nd 
accused at a place about 100 feet to the east of a 
l h °P in i he . vicinity. Ext. A, is a warrant 
issued by the First Class Magistrate of Moovattu- 
puzha to arrest the 2 nd accused who was wanted 
aa/mi. This warrant had been en- 
dorsed to P. w. 1 the Head Constable, and he had 
this document in his possession. When the Police 
posted the 2nd accused. P. w. 1 duly pro- 

NamimliQ informed the 2nd accused 

Iy Hf at he was effecting his arrest 
under this warrant. Narasimha Iyer, the 2 nd ac- 

SiXre Resistance. Thereupon.'the party "of 
Policemen had to prevent his escape from lawful 
custody by taking hold of him. When he found 
that arrest was inevitable, he is alleged to have 

nf°v,ufh 0Ut lou , d r ly caUtag a communist comrade 
of his by name Varkki to come to his aid since he 
was being arrested by the Police 

Tills person Varkki is one of the accused whose 
arrest has not been effected and therefore 

ss 

happened to be having a dagger 
^Varkki to alleged to haStad a hl^Sin 
hto hands. Of the remaining 25 persons thp 
and the 14th accused did not have^weaSns 5 
their hands. All the others were a S 


dangerous sticks. When they were making a rush 
towards the Police party, they are alleged 
to have shouted what is described as 
their habitual war cry ‘Inquilab Zinda- 
bad\ This mob contacted the Police party 
in front of the toddy shop already mentioned. Vark¬ 
ki is alleged to have begun the affray by sinking 
a blow with the stick in his hand on the head of 
Police Constable Oommen and then striking ano¬ 
ther blow on the head of P. W. 1. 

The 1st accused then used the dagger or knife in 
his possession for stabbing Oommen on his back. 
This stab punctured the left lung of the victim 
and he collapsed as a result of the wound sustained 
by him. The remaining accused who had come up 
by that time, are alleged to have dealt a number 
of blows with sticks on the other police officers. 
The two accused persons who were not armed are 
alleged to have struck the Policemen with their 
bare hands and fists. The object of this attack, 
as already indicated, was to rescue the 2nd accused 
Horn the custody of the Police. The 2nd accused 
also exerted his utmost to extricate himself from 
the hold of the persons who had effected his arrest. 
He was ultimately extricated from their grip and 
ran away. 

Since this was the main object of the assailants, 
as soon as the object was attained they left the 
scene, again shouting their slogan 'Inquilab Zinda- 
bad\ The surviving Policemen then naturally de¬ 
voted their attention to their colleague who* had 
fallen as a result of the stab wound inflicted by 
the 1st accused. They found that he was dead and 
they had his body removed to the Koothattukulam 
Police station where an inquest was held. 

(8) This was followed by a Police investigation 
and 28 of the accused persons were charged by 
them. Out of these 28. they succeeded in arresting 
only 22. Out of the 22, one escaped while he was 
in custody from the Central Prison at Trivandrum. 
The remaining 21 persons were tried in the court 
below. 

(9) All these 21 persons were not, however, arrest¬ 
ed at the same time. In the beginning the Police 
were abie to effect the arrest of only 16 out of the 
21. Thereupon, a preliminary enquiry was started 
against these 16 persons in P. E. 33 of 1123. Sub¬ 
sequently, seven more persons were apprehended 
and then another preliminary enquiry — P. E. 34 of 
19o0 — was started. As a result of both these pre- 
liminary enquiries. 22 accused persons were com¬ 
mitted for trial to the Sessions Court at Parur. It 
was after the order of commitment was passed 
Uiat one of the 22 persons escaped. The learned 
Judge started the trial of the remaining 21 accus¬ 
ed persons. 


oJ ii P * Ws * 41 } to 12 are the eye-witnesses who 
actually saw the incident and the rescuing of the 
arrested second accused from the custody of the 
Police Officers, especially P. w. 1 who had the war- 
rant of arrest with him There is no doubt from 
the evidence of these witnesses that in response 
to the cry for help which emanated from the 2nd 
accused when he was arrested and held by the 
Policemen to prevent his escaping from their cus¬ 
tody. the remaining accused persons rushed up 
with the object of rescuing the 2nd accused Nara- 
simha Iyer from Police custody. That was cer- 
tainiy their common object as found by the learned 
trial Judge. The evidence of the important eyes 

dnnhf S tifrMlI a fh read ou > to us and we entertain no 
doubt about the correctness of the finding recoded 

by the learned trial Judge on this point * 

l U u gme ?w’ however * the assembly became 

w ^ en they reached the vicinity of the 
£22 ft ^ fr° n t of Which the 2nd accused wtS 
he i? by Policemen who had effected his 

arres.. it was then that they conceived the Idea 
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of liberating their comrade from the custody of the 
Policemen and resorted to violent action including 
the use of force and 1 st accused perpetrated the 
murder of Oommen. one of the Police constables. 

We are not prepared to subscribe to the view which 
we and expressed in the judgment of the learned 
trial Judge that even when the communist meeting 
was convened at 5-30 in the vicinity ot the place 
where the arrest was etlected. the 2 nd accused and 
his companions had entertained the idea of entic¬ 
ing the small band of Policemen in the locality to a 
fignt under the impression that by force ol their 
numbers they could easily overcome the activities 
oi the Police. Nor are we satished that they had 
any idea of humiliating the Police force as a whole 
by*defeating half a dozen Policemen in a fight 
On the other nana. in view of the ewder.ce called 
at the trial, we are inclined to hold that there was 
nothing unlawful or illegal about the meeting that 
was held prior to the occurrence, because at that 
lime, there was no prohibition imposed by the Gov¬ 
ernment on communists or any members of other 
political parties in the State hoidmg a meeting. 

Whether in the speeches that were deuvered at the 
meeting, views were expressed which might bnng 
the speakers within the purview of the criminal 
law of the State, is not elucidated by the eviaence 
of the witnesses at the trial. The ooject of the 
prosecution was to establish that at the time that 
the Police party who had arrested the 2nd accused 
was attacked by the mob. they constitutea them¬ 
selves into an unlawful assembly wiUi the object oi 
rescuing the 2nd accused from custody. Tms has 
been established and it is also evident from the 

fact that after the rescue was f5 eC I ed ;^mmn- 
disappeared from the scene without commum 0 

their attack on the Policemen. 

Therefore, there is no doubt that the, hat 
unlawlul assembly. There is evidence* show tfrat 
some ot the members of the unlawful assembly 
were armed with dangerous weapons^ ine isi 

accused had a sharp instrument uke ? dag f r ° d 
knife in his possession. The weapon that was used 

in stabbing Oommen does not seem. 

recovered. The dagger ^ h ‘ ch J S in me nosselsion 
O. II in court was alleged to be m the ^sse^ion 

of the 1st accused whenh^was a t d^ ^ 

days subsequent to the occurrence da^eer 

session o. these =» f 0 >-ce that they used for 
bers of the accused from the 

the purpose of « - the persons who 

pSSA to the SJUul assembly liable for 

f 0 r«rappeu,h 2 has 

raised a contention that the 2nd d acCU ^ e warrant 

StTaSSttS K U&S 

custody when he was :rescued b> This C onten- 
sons who participated m the no ^ ^ the ^ 
tion is basea upon the word S This section 

vancore Criminal Procedu e Jndian Code of 
corresponds to Section . o{ bo!h provisions 

Criminal Procedure^the w ^ ^ section> every 
being siby a court shaU be m 

warrant of .^ presiding Officer.and 

writing signed by the P * Sub-section (2) 

shall bear the °I tne warran t shall remain m 

lays down that felled by the court which issuea 
force until it is canceueu OTarrant in the pre- 

it or until it is executed. The warrant in v 

sent case which has been marked as fc.xi. a ««*• 


bear the seal of the court of the Magistrate who 
issued it. After issuing the warrant, since the 2nd 
accusea was wanted in connection with the trial 
of C. C. No. 252 of 1121 in the Court of the First 
Class Magistrate of Muvattupuzha there was a 
direction endorsed on the warrant requiring the 
Policeman who was entrusted with it to arrest and 
produce the accused by the date to which the case 
stood adjourned. 

The arrest could not be effected by that date. The 
case was consequently adjourned to a later date 
and a similar endorsement for the production of 
the accused on the adjourned date was again made 
on the warrant. We find that owing to the inabi¬ 
lity of the Police officer to execute the warrant ac¬ 
cording to these directions, a senes of subsequent 
endorsements had to be made on the warrant and 
on a piece of paper annexed to the warrant fixing 
the date by which it should be executed. It is only 
the warrant that bears the seal. These subsequent 
endorsements do not bear the seal of the court. 
Tnis is made the ground for attacking the validity 
and legality of the warrant by saying that these 
endorsements which are really extensions of the 
period for which the warrant was issued are not 
valid or legal, because one of the essential condi¬ 
tions prescribed by the relevant section of the Cri¬ 
minal Procedure Code has not been complied with 
inasmuch as no seal was affixed to these endorse¬ 
ments. 

The learned Public Prosecutor contends that thei 
warrant does not in terms specify that it is to re¬ 
main in force only for a particular period. It bears 
the seal of the court that issued it. The directions 
endorsed on the warrant and in the paper annex¬ 
ed to it are merely directions given to the Police¬ 
men to whom the warrant was addressed and ab-; 
sence of the seal on these endorsements cannot in¬ 
validate the warrant itself. This contention in our 
judgment is well founded, especially in view of the 
second part of Section 63 of the Travancore Coae 
of Criminal Procedure (sub-section 2 of Section 75 
of the Indian Criminal Procedure Code) according 
to which the warrant shall remain in force until 
it is cancelled bv the court which issued it or until 
it is executed, in the present case until the arrest 

was actually effected by P. W. 1. the 
not cancelled by the court which issued it. Tliere- 
?ore thfperiod during which the warrant remain- 
pri in forcedid not expire prior to the date on which 
It was executed by the arrest of the 2nd accused. 
There is therefore no substance in the contention 
of the learned counsel for the accused appellants. 

(12> The next question for consideration is as to 
the nature of the offences that were committed by 
[he accused persons who have been convicted by 
the trial court. Taking the case against the 1st 
accused, the view taken by the learned trial Judge 
fs that he caused the death of Police constable 
Oommen and thereby became liable for the conse- 
ouences of his conduct individually and that cri¬ 
minal liability for this incident is not shared b> the 
o'her members of the mob. According to the learn 
^ triS Judge, it was not the common intent on 
of the mob to commit murder. There is nothing 
to show that the other members of the mot> were 
aware of the fact that the 1 st accused did have a 
sharp weapon like a knife or dagger in P 
sion and that he was going to use it to stab oom 
We are entirely in agreement with this view 
taken bv the learned trial Judge. There 1S bv 

r s - 
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it is spoken to by all the eye-witnesses, P. Ws. 1 to 
12. We have also scrutinised the evidence of these 
Witnesses. There is nothing which detracts from 
the credit of these witnesses and their evidence re¬ 
garding the brutal act committed by the 1st accus¬ 
ed has not been shaken in cross-examination. The 
finding that the 1st accused is guilty of murder in¬ 
asmuch as he caused the death of constable Ooin- 
men by stabbing him with a sharp weapon and 
puncturing his lung is. in our opinion, correct. We 
accordingly confirm the conviction under Section 
301 of the Travancore Penal Code and the sentence 
ol rigorous imprisonment for hie passed by the 
learned Sessions Judge on the 1st accused. 

The learned trial Judge has also found him guilty 
under Section 140 ana has found that he has incur¬ 
red constructive liability for otfences under Ss. 222 
and 332 read with S. 141 of the Travancore Penal 
Code. That also is fully supported by the evidence 
in this case and although it is immaterial whether 
these convictions for less serious otlences are con¬ 
firmed or not in view ol the fact that the shorter 
terms oi imprisonment passed upon the 1st accused 
in respect of these olfences are directed to run con¬ 
currently with the sentence of rigorous imprison¬ 
ment for life, we must say that in our judgment 
these convictions are also correct. Therefore the 
conviction under Section 301 and the sentence of 
rigorous miprisonment for life passed on the 1st 
accused are confirmed in Referred Trial No. 15 of 
,!; a £ d his appeal No - 97/1951 is dismissed. 

(loi The next person whose case has to be dealt 
' s x l , he “," d ® ccused who has brought crfchnal 
app * al Na ® 9/19al - was the accused whose 
an est was eflected by P. w. 1 assisted by his com- 
was with the common object of rescu- 
2nd acc used from the custody of the Police 
that the rioters attacked the Police. There is no 
doubt that the 2nd accused was arrested bv the 
Policemen under the leadership of P w 1 p Ws 

doimt 12 .h»t M n 1 a o OU , t th ‘ S incidont ' There * also no 
uoubt that the 2nd accused attempted to run awav 

from their custody. Nor can there be any doubt 

in view of the evidence of P. Ws. 1 to 12 that he 

nlfi™° rClb]y [ escued from the custody of the Police 
oiliceis mainly at the instance of the rioters and 

i 0f lhe 2lld accused. The learned 

Se?JV ‘ e c , ourt below has however convicted 

Sre'penal CoS S? 139 ° f the Travan - 

uavt MW* 1 n ° objection was raised to this 
Judgmen , 1 of tlle learned trial Judge bv 

y^, aL , e appcarln 8 the appeUants It was 
P.w V cu?or fa wh°a n t he'pKs Jut^tSSJ 

iSHSSpS'S 

assembly and coiieauentlv SSlS mamber of that 
Travancore Penal Code is therefore not 

““ Travancore Penal Code. Ssfttalfig 


under the iatter section cannot be said to be con¬ 
structive liability since he was not a member of 
the unlawful assembly. It is direct liability that 
was incurred by him. The convictions and sentences 
under these sections are confirmed. This appeal is 
allowed to this extent. 

(14> It would be convenient at this st2ge to deal 
with certain other questions of law raised m the 
arguments of the appellants’ learned counsel before 
disposing of the remaining appeals. One of the 
points raised in the supplementary grounds of 
appeal is that the charge is defective. We have 
gone through the charge. The only defect in it is 
that it is verbose and too elaborate. But it can¬ 
not be said tnai any of the allegations made against 
the accused persons is not disclosed in the charge or 
that the accused persons are likely to have been mis¬ 
led by any defect in the charge. All the necessary 
particulars that are required for putting the accus¬ 
ed on notice of the case against them are to be 
found in the charge. Therefore, there is no sub¬ 
stance m this contention. 

Ii5> The next point urged is with reference to 
the requirement o- Sec. 342 of the Criminal Pro¬ 
cedure Code according to which after the evidence 
ioi J™ prosecution was closed it is incumbent up- 
on the court to ask questions to the accused to 
enable him to explain away the circumstances 
appearing in against him. There is no 

doubt that elaborate questions were not put to 
we accused orawing the attention of each one 
ol them to all that was disclosed in the evidence 

her th«t P M° 3e H Utl0n - But one has got t0 remem- 
touu rtPnil/nf d M enCe 01 toe accused Persons is a 
°^‘ dn h a °i theu ' Presence on the occasion and 
denial that they committed anv of the acts mpn 
tioncd by the prosecution. In view of these d “mm 
tionfVha? are n0t Prepared to say that the ques- 

342 ofthVrV‘“r aCCUSed Undcr Se ^iOn 
are d Code of Crimi nal Procedure 

are aeiective or are not sufficient. 

Learned counsel for the appellants bases his 
arguments on the recent decision of the Supreme 
Court reported in 'TARA SINGH v THE srvrS* 
(1951. 2 Mad L. J. 231. There were matfriM frl 

w 5 ndMfh V llCh lh6ir Lordsh ‘Ps were' deal- 
n 0 with and that was the reason whv a refrini 

was ordered. In the leading Judgment in the case 

It is Stated as follows with regard to the failure 

"I do P L W,,h “? or Secti„ 3?2 

■n this » r .«“**»■ 

US' opSoS 5£t" Li S Vs £2 

STSA STSL Aa 

IKirK zrsLX rs 

K i SS'Sf* Code ' “ 50 eross ta u 'b S 

that I feel there is great likelihood of prejudice." 
not ,h arne 1 Judees so on to state that this was 

the othp/mi, e L. r ° r in the case m question anj 
It mistakes are narrated subsequently 

thP . Se . eu Uiat reference was made in 

the Judgment to an earlier Priw m„nri 

consisted in an omission to p5?iJtaSo£S,» defect 
Uon relating to the medical certl&e thot QUeS ' 
granted by a witness wKr, U t te 11181 was 
perjury. Without giviM the°a^J :har8:ed 
nity of explaining certain ^cfpntifi^ opportu - 

ed in the body 0 f Se fac * abserv ' 

Jury that the "absence of hlr^ c ° urt t lold the 
cavity was a vita! SAB? 
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that if this was the position it was incumbent -. 

upon the court to call the accused's attention to 
this point and ask ior explanation under Section 

040 » * U „ T*\___]__ rm 


'***--’ ^ U.IU u»u .v. v A|,.UMU V lull uuu^l jJCV. UU11 

342 oi the Code of Criminal Procedure. There 
again it was not laid down that any defect in 
observing the provisions of Section 342 would 
vitiate the trial. 

Our attention has been drawn to the questions 
put in the present case and we are not satisfied 
that there is any material error or omission in 
putting these questions or that prejudice has been 
occasioned or is likely to have been occasioned 
by any omission. In the first place there is no 
material disregard of the provisions of Section 342 
and it can certainly not be said that there was 
gross disregard which is likely to occasion pre¬ 
judice. There is therefore no substance in this con¬ 
tention either. 

The next point urged is connected with the 
provisions of S. 71 of the Indian Penal Code. This 
section prescribes the limit oi punishment for 
offences made up of several parts which by them¬ 
selves also are offences under the Code. The con¬ 
tention of the learned counsel for the appellants 
is that where there is a conviction for being a 
member of an unlawful assembly some members 
of which have committed offences in the prosecu¬ 
tion of the common object of the assembly, the 
person who is made constructively liable for such 
offences cannot be punished for noting as well 
for committing such offences constructively. On 
this ooint there has been a divergence of opinion 
in India. The High Courts oi Calcutta. Patna 
and Madras have taken one view while the High 
Court of Bombay. Allahabad and Rangoon have 
taken a contrary view. The difference of opinion 
relates only to cases in which a person is sought 
to be made liable constructively for an offence com¬ 
mitted by a member of an unlawful assembly in 
prosecution of the common object of that assem¬ 
bly. 

The view taken by the High Courts mention¬ 
ed in the first category is that separate sentences 
passed upon persons for rioting and grievous 
hurt are not legal where it is found that such 
persons did not commit these offences individually 
but were guilty under Section 149 
Code*. See 'NILMONY PODDAR v. QUEEN EM¬ 
PRESS’. 16 Cal 442. In that case a Full Bench 
of the Calcutta High Court took the view that 
separate sentences passed upon persons ™ 
offences of rioting and grievous hurt are not 
legal where it is found that such I*rs°ns md i 
dually did not commit any act which amounted 
to voluntarily causing hurt but were gudty 
that offence under Section 149 of the ^i«n 
Penal Code. The earlier decision in EMPRESS v. 
R AM PARTAB - 6 All 121 was approved. It will 
?e seen S the decision refers only to cases 

^ rsofwSo ^/mSr^ofan 

Srs ssvs*" sstAs 

SSa^Soh'os^ v Pr &|o|! 


High Court held that separate sentences under 
Section 149 or any other sentence passed for 
constructive liability incurred by the accused is 
illegal under the first paragraph of Section 71 
even though the sentences are directed to run 
concurrently. The Patna High Court in the case 
of PALTU SINGH v. EMPEROR'. (1918> 3 Pat 
L J 641: A. I. R. 1918 Pat 227 has adopted the 
view of the Calcutta High Court. 

The Nagpur High Court in the case reported in 
•BALDEOSINGH v. EMPEROR'. A. L R. 1940 Nag. 
120 held that under Section 71 of the Indian Penal 
Code separate sentences for offences under sections 
148 and 325 read with Section 149 cannot be pass¬ 
ed against the members of an unlawlul assembly 
except against a particular member who actually 
caused grievous hurt. The Bombay High Court 
on the other hand has taken a different view in the 
Full Bench decision reported in ‘QUEEN-EMPRESS 
v. BANA PUNJA', 17 Bom 260. It was held that 
where an accused is convicted of rioting and cons¬ 
tructive liability for hurt it is not illegal to pass 
two sentences for the two offences of rioting and 
lor causing hurt provided the total punishment 
does not exceed the maximum punishment which 
the court might award for any one of the offences. 
It wiil be seen that this decision of the Bombay 
High Court was prior to the decision of the Privy 
Council in ‘BARENDRA KUMAR GOSH S CASE', 
in which their Lordships adopted the view that 
Section 149 creates a specific offence. 

The decisions of the Allahabad High Court on 
this Question do not seem to be uniform. (See. 
6 All 121 the Full Bench decision in ‘QUEEN EM¬ 
PRESS v. RAM SARUP'. 7 All 757, ‘QUEEN-EM¬ 
PRESS V. BISHESHAR'. 9 All 645. ‘QUEEN EM¬ 
PRESS v. WAZIR JAN*. 10 All. 58 and 
•DIIARAMDEO SINGH v. EMPEROR', 14 All. L J 
738. The Rangoon High Court had adopted the view 
expressed bv the Bombay High Court in ‘NGA SON 
MIN v. EMPEROR'. AIR 1924 Rang 291. On a con¬ 
sideration of those divergent views we arc inclined 
to follow the view adopted by the Calcutta and Ma¬ 
dras High Courts. . . 

In our judgment where a member of an unlaw¬ 
ful assembly or of an assembly guilty of rioting 
incurs constructive liability for a distinct 
committed by one of the members of the assemblj 
it will not lie proper to pass separate sentences 
for rioting and for the offence for which cons¬ 
tructive liability was incurred by the accused. If. 
on the other hand, it is not a case of constructiie 
liability but is a case where a person has been 
convicted of rioting and also of a distinct offence 
committed by him there can be separate convic- 
tions under Section 149 and the distinct offence 
committed bv the accused concerned and separate 
sentences also can be passed. In taking this view, 
we are following the decision of the Judicial Co 
mittpp of the Privy Council in BARENDRA is.u 
MAR 6 GHOSH'S CASE', that Section 149 creates 

convictions we are not ableto upho Uant ln 
of these is accused No. 6 who is tne l p 0ut 
Crl. Appl. No. 74 of 1951. His J is “shown 


149 creates a speeme ~ bv ‘ the Calcutta in thirst ‘information report hls^name is shown 


same view as the CalcuUa H EMPEROR’, 1918 
Mad W N 5? A. I. R. 1919 Mad 353. After con- 

S2S and « S S CoXthe Madras 


as raiaKKuiiui^oi a> n b n 

rect act of aggression alleged to^ 

ted by this man. He 2£ucUve liability 

ground that he has lnCU J* ft€ - ^ has become 
by remaining ™ the developed into a riotous 

srfts'S: w?. d £E»— as 10 
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the identity of this accused especially in view of 
the fact tnat P. W. 23 mentions this accused per¬ 
son’s name as George and not as Varkey. On con¬ 
sidering the evidence which has been accepted by 
the learned trial Judge, we are inclined to hold that 
there is a reasonable doubt as to whether this ac¬ 
cused person really was a member of that unlaw¬ 
ful assembly. Giving him the benefit of the coubt. 
W'e allow Crl. App. No. VI 1951. set aside his con¬ 
viction and sentence and acquit him. Cancel bail 
bond. 

(17) There are two other accused persons whose 
convictions also we are not inclined to uphold. 

. These are accused No. 7. Eathose. who is the ap¬ 
pellant in Crl. App. No. 75,1951 and accused No. 
14 who is the appellant in Crl. App. No. 82/1951. 
The evidence oi the witnesses called lor the pro¬ 
secution is to the eifect that these two accused per¬ 
sons were not armed when they were seen as mem¬ 
bers of the assembly. P. Ws. 1 to 4 and 7 to 12 de¬ 
pose against the 7th accused and P. Ws. 1 to 4. and 
7. 9. 11 and 12 speak about the 14th accused. There 
is a reasonabe doubt as to whether they were 
not mere spectators who were watching the ex¬ 
citing events that took place on the date of occur¬ 
rence. We are not prepared to accept the evidence 
of P. W. 2 that the 7th accused beat him with his 
bare hand. 

It is not possible in a big crowd to watch one of 
the accused persons using his bare hand for beat¬ 
ing the witness in question. In these circumstances 
we hold that it has not been satisfactorily esta¬ 
blished that these two accused persons (A. 7 and 
A. 14) were actually members of the unlawful 
assembly and not mere spectators. Giving them 
also the benefit of the doubt, we allow Crl. App 
No. 75/1951 and Crl. App. No 82/51 and set aside 
the convictions and sentences passed upon the 7 th 
and the 14th accused. Cancel their bad bonds. 

(18) The case against the remaining accused 
will now be dealt with seriatim: Accused No. 3 is 
the appellant in Crl. App. No. 72/1951. P. Ws. 1 to 
5 and 7 to 12 speak about the criminal acts done 
by this accused person. There is no reason why 
their evidence should be discarded or disbe¬ 
lieved. The incidents took place in the 
month of Karkatakom (July-August) at about 6-45 

,, lliei ; e is evidence to show that there was a 
slight arizzle at the time of the occurrence. It can¬ 
not be a heavy shower because if there was a heavv 
shower, the meeting called by the communist party 

n °‘ hav , e been heW - Th e witnesses who are 
dependable refer to a slight shower and according 

hanSnl £s Was suflklent 1; Bht to see what was 
**»£«• T j! ere ls 110 reason why the evidence 
cL , lh . c u e Jd-Hcsses who hove^efinitely deposed 

vv 3 °, rd accused should be brushed aside. 

We see therefore no reason to interfere with the 
conviction of this accused person 

With regard to the sentence, however in the view 
that we have taken about passing sentence for 
offence for which liability is incurred constructively 
by on accused person who is already convicted 

rtni ei tv. Sectl0 . n . 140 for taking part In the 
riot, the punishments awarded separately bv the 
court below for such offences cannot be upheld The 

therf? 1 * sent . enc fS P assed und ®r Ss. 222 and 332 are 
set , astde and 016 sentence of one year's 
rgorous imprisonment passed in respect of the 
offences under Section 140 of the. Travancore Perm! 

extent. 5 ^ m b 

J 1 ?, 1 ?/ “f, acc “f d ts the appellant In Crl. App. 
3 4 of t 19ol M The case against him has been 

ripnnoV 0 K y P ' Ws ' *' 2 ' 4 and 8 to 12 - Their evi- 
™"” ha n s been accepted by the learned trial Judge 
no reason to disagree with him. There is. 
therefore no ground for interfering with the convlc- 
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tion of the 4t'n accused. For reasons already given 
in tiie case against the 3rd accused, cue separate 
sentence passed under Sections 222 and 332 of the 
Travancore renal Code are set aeide a no the sen¬ 
tence under Section HO comirnu il. 

(20) The 8th accused is the appellant m C:I. App. 
No. 75/1951. Pws. 1. 2. 8. D, 10 and 12 have deposed 
against him. Their evidence was accepted by the 
learned trial Judge. We see no reason to disagree 
with the conclusion reached by the trial court. For 
reasons already given in the case against the 3rd 
accused the separate .sentences passed under Ss. 222 
and 332 oi the Travancore Penal Code are set aside. 
Cri. App. No. 7o of 1951 is allowed to this extent 
aione. 

(21 • Tiie 9th accused is the appellant in Cri. App. 
No. 77,51. F. Ws. 1 to 4 and 7 to 12 have given 
evidence against him. The evidence of these wit¬ 
nesses has been accepted by the trial Court. We 
see no reason to disagree with the decision of the 
trial court. Eut for the reasons already given in 
the case against the 3rd accused, the separate sen¬ 
tences passed unacr Sections 222 and 332 of the 
Travancore Penal Code are set aside and to this 
extent this appeal is allowed. 

(22) Cri. App. No. 78.1951: Regarding the 10th 
accused appellant in Cri. App. No. 78/1951 the 
learned Public Prosecutor reports jvhen this judg¬ 
ment is being pronounced that the court may act 
under the- provisions of Section 350 cf the Travan¬ 
core Code of Criminal Procedure and dispose of 
the appeal in view of Hie evidence recorded at the 
trial and the findings of the learned Judge. We 
are satisfied that there was sufficient material for 
convicting the 10th accused. His appeal must ac¬ 
cordingly be dismissed. Cancel all bail bonds. 

(23) The 11th accused is the appellant in Crl. 
App. No. 29 51. P. Ws. 1, 2. 4 and 6 to 12 are the 
witnesses who speak against this accused person 
We sec no reason to brush aside their evidence to 
disagree with the conclusion reached by the trial 
court. But for the reasons aireauy given in the 
case against the 3rd accused the separate sentences 
passed under Sections 222 and 332 of the Travan¬ 
core Penal Code are set aside and to this extent 
tins appeal is allowed. 

_ _ (2 £> The 12th accused is the appellant in Crl. App. 
No. 80. 51. P. Ws. I. 2. 4 and 10 to 12 have deposed 
agamst this accused person. There is no ground 
for discrediting their testimony. We therefore, accept 
their evidence and dismiss this appeal except with 
regard to the separate sentences passed under Sec¬ 
tions 2-2 and 332 of the Travancore Penal Code 
which we set aside for the reasons ulrcady given 
in the case against the 3rd accused. 

. M Th o, accused is the appellant in Cri. 
App. No. 81/ 19ol. P. Ws. 1, 2, 4 and 8 to 11 are the 
witnesses who have deposed against him. There 
is no reason why their evidence should not be ac¬ 
cepted. We, therefore, see no ground for inter¬ 
ference with the judgment of the learned trial 
Judge except with regard to the separate sentences 
passed under Sections 222 and 332 of the Travan¬ 
core Penal Code which we sot aside for the reasons 
already given in the case against the 3rd accused 
To this extent the appeal is allowed. 

(26) The 16th accused is the appellant in CrL 
App. No. 83'1951. P. Ws. 1. 2. 5 and 11 and 12 are 
the prosecution witnesses who have deposed asa- 
imt him. P. w. 52 (sic) was beaten by thtsaX 
ed person. We therefore, see no reason to disbe¬ 
lieve the evidence of these witnesses. But for the 
reasons already given in the case against the 3rd 
accused the separate sentences passed under See- 
tions 222 and 332 of the Travancore Penal Code are 
set aside and to this extent this appeal is allowed. 
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(27) The 13th accused is the appellant in CrL 


Appeal No. 84/51. P. Ws. 1. 2. 4 and 8 to 12 are the 
witnesses who have deposed against this accused 
person. There is no reason for discrediting their 
testimony. We, therefore, dismiss this appeal ex¬ 
cept with regard to the separate sentences passed 
under Sections 222 and 332 of the Travancore 
Penal Code which we set aside for the reasons al¬ 
ready given in the case against the 3rd accused. 

(28) The 19th accused is the appellant in Crimi¬ 
nal appeal No. 85/1951. P. Ws. 1, 2. 4 and 8 to 12 
have deposed against him. Their testimony there 
is no reason to discredit. We therefore comirrn the 
conviction and sentence passed upon this accused 
except with regard to the separate sentences award¬ 
ed under Sections 222 and 332 of the Travancore 
Penal Code which we set aside lor the reasons al¬ 
ready given in the case against the third accused. 

(29) The 20th accused is the appellant in Criminal 

Appeal No. 86/1951. P. Ws. 1 to 4. 7, 9 and 10 
have deposed against him and there is also the 
evidence of P. W. 15 who says that he saw him 
running away after the occurrence. Believing the 
evidence of these witnesses we refuse to interfere 
with the conviction of this accused. But the sepa¬ 
rate sentences passed under Sections 222 and 332 
of the Travancore Penal Code are set aside for the 
reasons aireau^ given in the case against the third 
accused. The appeal is allowed to this extent. 
B/D.H. Orders accordingly. 
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Harihara Iyer Ramaswamy Iyer, Appellant v. 
Augusthy Devasia and another, Respondents. 

A. S. No. 425 of 1123, D/- 23-11-1951. 

Limitation Act (1908), Preamble, Arts. 83, 
111 and 132 — Money left with vendee for pay¬ 
ment to decree-holder of vendor — Failure — 
Suit for enforcing lien and personal remedy — 
Limitation — Starting point — Law applicable 
— (Travancore Limitation Act (6 of 1100)) — 
(Travancore Limitation Act (2 of 1062), Art. 
91). 

The vendee agreed under the sale deed 
to pay the amount reserved therein to the 
decree-holder of the vendor and discharge 
that debt. He failed to do so and the 
decree schedule properties that belonged to 
the plaintiff-vendor were sold in Court auc¬ 
tion on 4-7-1101. There was no time stipu¬ 
lated in the sale deed for payment of the 
decree debt. 

Held that in so far as the document did 
not fix any time for payment it was not un¬ 
reasonable to infer that the vendee had 
time for payment till execution was taken 
out under the decree and the properties 
were sold in court auction. The cause of 
action both for enforcing the lien on the 
properties and enforcing the personal re¬ 
medy against the vendee arose on 4-7-1101. 
Hence claim against the properties was 
not barred under Art. 91 of Travancore 
Act 2 of 1062. The law of Limitation appli¬ 
cable to the case was the one in force at 
the time when the cause of action arose, 
i.e.. Act 6 of 1100. 18 Trav. L.J. 760, Rel. on; 

13 Trav. L.J. 154 (FB). disting. (Para 3) 
Anno: Lim. Act Pre. N. 15; Art. 83 N. 5, 6; 
Art. Ill N. 2; Art. 132 N. 7. 

T. R. Subramania Iyer, for Appellant. 


O.IL 

REFERENCES: Courtwar/Chronological/ Paras 

( r |U £ U 5«:(AIR 1921 All 74 (2)) 2 

(22) 13 Trav U 154 (FB) i 

18 Trav U 760 2 | 

GANGADHARA MENON J.: The 4th rio- 

r.lain a t n sr-h P Hn?« aPPella ? t - The plaintilf “W the 
oi 90 ?n h if?Q 4 P ro P ert ies to the 1st defendant 

Under th e recital in the sale 
deed the vendee was directed to pay to the 
decree-holder in O. S. 878 of 1093, a part of th£ 

nf ?hn? n ,w erall0 v n ,' Vi2 ^ Rs ' - 835/ - in satisfaction 
of that decree obtained against the plaintiff and 
some of his other properties. 1st defendant did 
not pay the decree amount as agreed to and 
the properties of the plaintiff were sold in court 
auction in O. S. 878 of 1093 on 4-7-1101. Plaintiff 
has therefore brought the present suit for re¬ 
covery of the amount of Rs. 835/- with interest 
amounting to a moiety of the principal from, 
the 1st defendant and also charged (charge?) 
on the plaint schedule properties. In the suit 
as originally framed defendants 1 to 3 were 
alone made parties. It was decreed ‘ex parte*. 
But on the application of the 2nd defendant 
the suit was restored to file on 16 - 2 - 1121 . 

After restoration defendants 4 and 5 were 
also impleaded in tbe case. Defendants 2 and 
4 contended that the decree debt in O. S. 87$ 
of 1093 was discharged and that the court sale 
in that case was fraudulent and collusive. The 
4th defendant also raised the contention that 
on the basis of a hypothecation bond executed 
by the 1st defendant in his favour he has 
obtained a decree in O. S. 1247 of 1101 and in 
execution purchased the plaint properties in 
court auction and that in any event he is en¬ 
titled to a first charge on the properties to the 
extent of the decree amount in O. S. 1247 of 
1101. The trial court repelled the contentions 
of the defendants and decreed the suit. 

(2) The only point urged in appeal is that 
the suit is barred by limitation in respect of 
the relief sought for against the plaint proper¬ 
ties. The sale deed in favour of the 1st de¬ 
fendant is dated 24-10-1094. The Limitation 
Act then in force was Regulation II of 1062. It 
is contended that a suit for enforcement of the- 
vendor’s lien over the properties was governed 
bv Article 91 of that Act, that the suit not 
having been filed within three years froiti the 
date of the sale deed was barred by limita¬ 
tion under that Article even while that Act was 
in force, and that a cause of action which was 
so barred could not be deemed to have been re¬ 
vived by the Limitation Act VI of 1100 now in 
force, in support of his contention the learned 
advocate relied on the Full Bench ^fcis'gn in 
‘GHEVARGHESE CHACKO v. MYAPPAN 
SANKARAN’, 13 Trav. L.J. 154. No doubt it 
was held in that case that » o 

“Where part of the consideration for a sale or 
immovable property in writing re S ls ^J^ 
money reserved with the purchaser for pay¬ 
ment to a creditor of the vendor, and on he 
purchaser’s default to make the payment ine 
vendor discharges the debt and sues for 
coverv of the amount from the purchaser and 
[he property sold, the right as against the 
property will be governed by Ar ‘'?* e . 9 J- 

the remedy against the J er f" .^1? n«u- 
emed by Article 96, of the Limitation Kegu 

But°the real question for consideration is as 
to the time from, which the three years pem£ 
mentioned in Article 9 I begms^t h exac tly 
like the present. In other woros j* 

did the cause of action arise for the p 
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it from the date of the sale deed that he 
executed in favour of the 1st defendant or is it 
from the date on which he was damnified by 
the sale of his properties in O. S. 878 of 1093? 
This question had come up for consideration in 
almost a similar case reported in 18 Trav LJ 760. 
The learned Judges in that case observed that: 
“As regards the claim against the property 
Article 91 (Article 97 of the Regulation of 
1100 ) is clearly applicable as the relief in 
question can only be sought by way of 
enforcement of the vendor’s lien. In computing 
this period, the time from which the same 
should be calculated is laid down to be the 
time fixed for completing the sale. This 
expression has to be reasonably construed for 
the lien of the vendor for his unpaid purchase 
money would not be affected even if a time 
limit has been fixed for the payment. This 
view is supported by the ruling in 'BASHIR 
AHMAD KHAN v. NAZIR AHAMAD KHAN’, 
43 All 544 wherein an intent to relinquish such 
a lien was held to be not gatherable by the 
taking of an instalment bond for the unpaid 
portion of the purchase money. There may 
be cases where the parties agree to the 
payment of such portion of the purchase 
money more than three years after the date 
of the same. If the completion of the sale 
contemplated in this Article is construed as 
referring to the time when the ownership 
passes to the vendee, there would be a 
virtual denial of the lien in such cases. This 
anomalous position could be avoided by 
interpreting the expression 'when the sale is 
completed occurring in this article as referring 

ui- e . t,me . flxed for the Performance of the 
obligations imposed on the parties to the sale 
with respect to that transaction thereby 
including the dates fixed for the payment of 
the unpaid portion of the purchase money.” 

(3) In this case the vendee agreed under the 
sale deed to pay the amount reserved therein 
to the decreet-holder in O. S. 878 of 1093 and 
discharge that debt. He failed to do so and the 
decree schedule properties in O. S. 878 of 1093 
that belonged to the plaintiff were sold in court 
auction on 4-7-1101. There was no time slipu- 
lr i the f ale deed for payment of the decree 
2!™-, In so far as . l *}e document did not fix anv 
tu pa y m ® nt 1S not unreasonable to infer 
that the vendee had time for payment till 

thp CU nmL W r S taken 0Ut in °‘ S - 878 of 1093 and 
Thoif« P ,es * 4 we r? sold in court auction. 

Ta h Tr?v re T r° 7fin Stently wit , h the view taken in 
18 Trav LJ 760 even under Article 91 of the 

11 ° f t 10 ® 2 the CaUSe 0f acti0n f Or 
the plaintiff for enforcing the lien on the pro¬ 
perties arose only on 4-7-1101. As against the 
person undoubtedly the sale deed being a regis- 
tered one. the cause of action for damages on 
2 unt . °. f . (he bf each of contract arose on the 
&J®°* C0Urt s ? le - that is - °n 4-7-1101 

Se fin nn e th ause ° f i ctlon both for enforcing 
nprJiil n *5® properties and enforcing the 
personal remedy against the vendee arose in 

Act VI® of" non 1101, that \ s ' after the Limitation 
thorn il U0 -° can } e lnto f orce. This being 

daim a Jfnc? th n ° forca . in the contention that 
A^t.vio 8 oi th * Properties was barred under 
Article 91 of Act II of 1062. The law of 
Limitation that is applicable to the case is the 
one in force at the time when the cluse of 
action arose, i.e., Act VI of 1100. Admittedly 

ffi?*® ** V 11( !° ^be plaintiff’s suit hi in 
as’well^ reie * against the plaint properties 

(4) No other point was urged in appeal. 


(5) Therefore in confirmation of the decree of 
the Court below we dismiss the appeal with 
costs. 

B/D.H. Appeal dismissed. 
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Kochuponchi Varughese. Appellant v. Ouseph 
Lonan, Respondent. 

A. S. No. 146 of 1124 (Tr). D/- 13-11-1951. 

<1908), S. 64 — Prior agree- 
54 *)*° SCU ~ (Transfer of Property Act (1882), 

Though an agreement to sell immovable 
property does not create any interest or 
charge on the property it can prevail over 
a subsequent attachment. The attachment 
ho ds good only as against the then unpaid 
balance of the purchase money under the 
prior agreement to sell. View of Cumin" J 
m AIR 1929 Cal 494. Dissent from. cTse law 
discussed. (Para 6) 

Anno: C. P. C.. S. 64 N. 15. 

(b > <1908). S. 47 - Representative 

— Contract to sell property — Subsequent 

S«v C e of venTor ~ VCDdee is “ 0t reprcsen ' 

Where subsequent to a contract to sell 
S* rta “i Properly that property is attached 
j a . becree-holder of the proposed vendor 
and the sale in pursuance of the contract 

? C f- aft ™ ds - the ve odee is not a 
representative of the judgment-debtor (the 
vendor) within the meaning of S. 47 and as 

thaf th^n 1 by i he Vendee for a declaration 
P[°P ert y was not liable to attach- 

^ V i. n0t barred by S. 47. AIR 1936 Nag 

A i ^ (Para 10) 

Anno: C. P. C.. S. 47 N. 17 Pt. 4. 

K. Narayana Panicker, for Appellant: T K 
Joseph, for Respondent. - 

?5! ERENCES: Courtw ar/Chronological/ Paras 
( 22) 45 Mad LJ 770: AIR 1922 PC 393 7 n 

! "i 225 > ’ 8 

(AIR 1916 Cal 927) ' 

( 29) AIR 1929 Cal 494: 57 Cal 274 fi 2 

2 ^ M Wad LJ 82: 7 Ind Cas 795 ’? 

( V ID ^ ad L . W 234: 38 Ind Cas 107: 

, (AIR 1917 Mad 4) 7 

G8 Mad LJ 67: AIR 1935 Mad 193 7 8 

( 35) 50 Mad 1: AIR 1935 Mad 872 7 a 

{${ I 92 ?’ 2 gad LJ 82 2: AIR 1939 Mad 702 7. 8 

!&} £ £ 9 . 4 , 2 M ad 67: (201 Ind Cas 307) 7 

1936Na & 163: (ILR (1936) Nag 172) 10 

apSIn? 0 ^ 1 ni^ 1 ! J " Th ® plaintilT is *he 
E 3 " 1 The plaint properties originally be- 

wm fn l ?n 7 0 7 ne Ko Vana .L hu ' J) ad executed a 
m *? 77 bequeathing all his properties to 

nnl d ^f Ueh L er Anna Meenta and her male issues 

d£feni a ni h - 0r V S the 1 th defenda nt. The 5th 
defendant is the son of another son of hers bv 

name Ouseph who died in 1091. Anna Meenka 

anc SrS? se 4 Ph s w * fe * lad exec ^ted a mortgage 
in !091 to one Yohannan Kathanar for S ?he 
Plaint properties and took back the same on 
J.^n S f,',/,y , ? bannan Kat hanar had filed O <3 
979/1100 m the Munsiff’s Court of Alleppey for 
arrears of pattern and for recovery of possesion 
of the properties. The same mortgagor hart 
also hypothecated the properties to onfum^i 

MthV2me° btained 3 deCree 111 °’ S ' 1628/1098 
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While so, the 4th defendant filed O. S. 1232/ 
11 02 in the Alleppey MunsifTs Court for a 
declaration of his 1th share and for recovery of 
the same after division by metes and bounds 
after declaring that the decrees in O. S. 979/1100 
and O. S. 1028/1098 and the Otti deed of 1091 
to Yohannan Kathanar were not binding on him 
or his share in the property. The 5th defendant 
had also filed a similar suit O. S. 1522/1105 for 
the identical reliefs. These suits were tried 
together. Subsequently they were compromised 
on 32-12-1108 by which each of defendants 4 and 
5 agreed to pay Rs. 600 to Ummerkutty to get 
release of his rights over the properties. The 
Otti deed to Yohannan Kathanar and the decree 
obtained by his children were agreed to be set 
aside. 

While the partition suit was pending, Yohan¬ 
nan Kathanar’s children executed a sub¬ 
mortgage of their right to the 1st defendant’s 
father, and on the basis of the same he obtained 
a decree in O. S. 40/1108. Before the partition 
suit was compromised the 4th defendant had 
executed a gift deed Ext. A on 10-11-1102 to his 
wife and 3rd defendant and her children. By 
this they were allowed to continue the suit and 
recover possession of his share in the properties 
in execution. The donees were directed to 
maintain the 4th defendant for his life. There 
was a further provision that in case he was not 
maintained properly he would be entitled to 
one-half of the income from the properties that 
would go to his share. With the compromise, 
the properties were divided and the plaint and 
other properties were allotted to the share of 
the 4th defendant. 

Defendants 3 and 4. on 24-11-1117 agreed to 
sell the plaint properties to the plaintiff and 
executed Ext. B agreement on receipt of an 
advance of Rs. 50/-. The properties were sub- 
seouentlv sold to him on 24-5-1118. Ext. C is 
that sale deed. The properties were put in his 
possession from the date of Ext. B. While he 
was thus in possession, a receiver had been 
appointed in O. S. 46 of 1108 mentioned above. 
The 2nd defendant was the receiver and tie 
obtained possession of the properties on 29-2- 
1190 The present suit was filed for declaration 
of "the plaintiff’s right to the plaint Properties 
and for recovery of possession of the same ..ith 
mesne profit at the rate of Rs. 225 a year. 

(2) The 5th defendant was the main contest¬ 
ing - defendant. It was not mentioned in the 
plaint why he was impleaded in the case. But he 
contended that at the time of the. compromise 
the 4th defendant agreed to pay him Rs. 
to equalise the shares and executed an ^ce¬ 
ment in his favour. Since this amount was not 
paid he had filed the suit O. S. ^20/1112 and 
obtained a decree thereon. In execution of tnu 
decree he had attached the plaint 

are «jsrass™ *5* * 

therefore contended that he was in nphtful P^ 

k-m? ss m 

°o the' plainj properties, and that^Uie gift deed 

fit! from the plaint properties would not b. 
more than Rs. 60 a year. 


A. I. R. 

Ex ( t 3 ) A Th u e J°r r court found that though 

of o S mZf ., du " ng the P en dency 
1232 /1102 it did not affect the 
plaintiffs case m any way, that by Ext. 
A the 4th defendant was not divested of 

!drtn« V ^f r 1h‘ P ° f lhe P ' aint P ro P e rties, that bv 
VnH - ?, f l ho agreement between defendants 4 
n d inn . 0, h defendant became entitled to get 
Rs 100 from the 4th defendant by way of equa- 
hsation of the shares, that the decree obtained 
by the 5th defendant against the 4th defendant 
in O. S. 626/1112 was valid, that the attach¬ 
ment by the 5th defendant of the plaint pro¬ 
perties was also valid and binding on the Dlaint 
properties, that the plaintiff was not entitled to 
question the same, and that the decree and 
execution proceedings in O. S. 46/1108 were 
liable to be set aside. Since the decree and 
execution proceedings in O. S. 626/1112 obtain¬ 
ed by the 5th defendant were found binding on 
the plaint properties, the suit was dismissed 
with costs to the 5th defendant. 

(4) Though there were no allegations in the 
plaint attacking the decree obtained by the 
5th defendant in O. S. 626/1112 it would appear 
that the validity of the same and the execution 
proceedings had been disputed by the plaintiff. 
Issues 1 and 2 relating to the claim of Rs. 100 
advanced by the 5th defendant and the attach¬ 
ment and execution proceedings in O. S. 626/ 
1112 would show the same. It would have 
been well if the plaintiff had definitely put for¬ 
ward his case in the pleadings instead of 
attempting to develop his case as the trial went 
on. At any rate, the 5th defendant could not 
be held to be prejudiced in any way because 
of the two pertinent issues 1 and 2 raised in 
the case. So we are inclined to go into the 
merits of the case relating to the contentions 
advanced by the several parties. 

(5) The dispute is now only between lhe 
plaintiff and the 5th defendant. The 5th de¬ 
fendant is now in possession of the plaint pro¬ 
perties. The plaintiff had stated that while he 
was in possession of the plaint properties, the 
2 nd defendant who was appointed as the re¬ 
ceiver in O. S 46/1108 had divested him of 
his possession in 1120. That was admitted by 
the 5th defendant in paragraph 6 of his written 
statement. So it was clear that the plaintiff 
was in possession of the plaint properties pur¬ 
suant to the arrangement entered into between 
him and defendants 3 and 4. Ext H is the 
agreement for sale executed by defendants 6 
and 4 in favour of the plaintiff. This agree¬ 
ment. though mentioned in the plaint, was not 
denied bv the 5th defendant in his written 
statement. The agreement shows that the plaint¬ 
iff was out in possession of the properties on 
the date of Ext. B that is on 24-11-1117. 

What the 5th defendant had obtained 
only a simple money decree for Rs. 100 and 
future interest from the date ofthesuit. He 
had effected an attachment of the plaint pro 
perties in execution of that decree 
20-5-1118. that is nearly six months aRer he 

agreement for sale, but f™ r d f ' of “ re ^he 
actual execution of the sale deed Ext. C. T 


had "no* 1 alienable "interest in the propertiesion 
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4th defendant had executed a sale deed in 1110 
for one of the properties obtained for his share. 
On the other hand, the plaintiff had produced 
Exts. F, G and J to show that the 3rd defendant 
was exercising the right of ownership after the 
date of Ext. A over some of the properties 
obtained under the gift deed. 

Whatever might be the real position, it 
would be seen that the 4th defendant had re¬ 
tained some right over the properties for his 
lifetime for the purpose of his maintenance. It 
cannot therefore be said that he had no manner 
of right over these properties. Being so. it 
would only be proper if without causing any 
undue hardship to any of the parties, the equi¬ 
ties between them are settled. The plaint pro¬ 
perties were sold by defendants 3 and 4 to the 
plaintiff for Rs. 6G8. It had been found by 
the commissioner sent from court that the an¬ 
nual income from these properties would be 
Rs. 148 and odd. The lower court had found 
that the mesne profits would be this amount, 
and the 5th defendant had not questioned that 
finding. 

The amount due to the 5th defendant under 
the decree in O. S. 626/1112 was only Indian 
Rs. 100 and interest from the date of suit i.e.. 
from 29-6-1112. Ext. VIII is copy of the plaint 
in that case. Since it was an ‘ex parte* decree 
it may be presumed that the future interest 
claimed by the 5th defendant in the plaint was 
also allowed by the court. Copy of that decree 
had not been produced in the case. At any rate, 
it could be seen that on the date of the court 
sale, the amount due to the 5th defendant 
would not have been anything more than 
Rs. 150 and for this he had knocked away 
valuable properties. It was also seen that in 
1117 the plaintiff had obtained an agreement 
for sale and also secured possession of the plaint 
properties. He could use that as a shield 
against any person who wanted to secure posses¬ 
sion from him by a title completed subsequent¬ 
ly. On the date of the attachment what he was 
liable to pav was only the balance of conside¬ 
ration agreed to be paid for the sale. So what 
the 5th defendant could legitimately claim out 
of that sale consideration was only the amount 
that would satisfy the decree. For this purpose 
\ve assume that the decree obtained by the 5th 
defendant was valid. 

Though this position was hotly contested bv 
the learned Advocate for the appellant we do 
not go into that question further, as the plaintiff 
had not by specific pleadings questioned its vali¬ 
dity mentioning the grounds of attack. As 
mentioned already the 5th defendant had not 
produced a copy of the decree in O. S. 626/111° 
or the sale sannad which he had obtained in 
execution of that decree. The sale itself was 
in 1115 so that the money due to him bv wav 
of interest at 6 per cent, on the principal sum 
wou d not have been more than Rs. 50/-. We 
'™£! d therefore allow him Indian Rs. 150/- in 
Jj° n of h,s £ laim - The Plaintiff is liable 

oH nZcl h0 - Sarri f' ( , The 5th defendant had secur- 
ed possession of the properties and he is allow- 

ed to retain the same till the said sum of 

Tn1 ia ih^‘ 150 ? aid , t0 him h ? the Plaintiff. 
nS aift* amount ,S d |P° s ‘ted the plaintiff is 
n0 / t c a ,O Z ed mesne Profits in the properties. 

(5a) Thus we set aside the decree of the lower 
court and pass a decree allowing the plaintiff to 

°. f the plaint Properties from 
T> e 1 CM defendant on payment of Indian 
Rs. 150/-. The plaintiff will not get anv mesne 
profits till he deposits the saW amount and 
serve notice of the same on the 5th defendant. 


On the failure of the 5th defendant to sur¬ 
render possession of the properties after the 
date of service of the notice of deposit the 
plaintiff will get mesne profits at the rate of 
Indian Rupees One hundred and forty eight — 
twelve ‘chuckrams* (148/- 12 chs.) a year from 
the 5th defendant. The pleadings of the plaint¬ 
iff were defective, and he does not also get an 
unconditional decree. The 5th defendant has 
also set up unnecessary and vexatious conten¬ 
tions. So the proper order will be to direct the 
parties to suffer their costs throughout. The 
appeal is thus allowed as indicated above. 

(5b) KOSHI. J.: I agree, but at the same time 
think it proper to add a few words. 

(G) With great insistence learned counsel for 
the 5th defendant respondent commended for 
our acceptance the view that as an agreement 
to sell immovable property does not create any 
interest or charge on the properly it cannot pre¬ 
vail over a subsequent attachment. The decision 
of Cuming. J. in TARAK NATH v. SANAT 
KUMAR*. AIR 192.9 Cal. 494 was cited as autho¬ 
rity. To put it mildly that view is a much criti¬ 
cised one. Pearson J. who sat with Cuming J. 
in the decision of that case did not share his 
learned colleague's view and was inclined to 
agree with the earlier decision WoodrofTs and 
Richardson. JJ. gave in ‘MADAN MOHAN v. 
REBATI MOHAN’, 21 Cal. W. N. 158. The 
learned Judge said that the attachment holds 
good only as against the then unpaid balance 
of the purchase money under the prior agree¬ 
ment to sell. That view it is that my learned 
brother has adopted in the decision of this 
appeal. 

(7) The law to be applied when competing 
title holders as we have in this case are brought 
face to face is clearly and succinctly set out by 
Wadsworth J. in the decision reported in ‘ATHI- 
NARAYANA KONAR v. SUBRAMANIA AY- 
YAR\ AIR 1942 Mad G7 and I think it proper 
to extract a portion of that judgment here. The 
facts of that case closely resemble the facts in 
this case, the onlv difference being that there 
the suit was brought by the court auction- 
purchaser. The attachment in that case was 
effected after the agreement to sell was made 
and the court sale took place after the judg¬ 
ment-debtor had sold the property to the de¬ 
fendants in due performance of the agreement. 
Two years after the court sale the plaintiff got 
delivery through court and thereafter the de¬ 
fendants were alleged to have entered upon the 
land. The plaintiff then brought the suit that 
gave rise to that appeal for recovery of posses¬ 
sion. After setting out these facts the learned 
Judge proceeded to state as follows at page G8 
of the report: 

“Now, there is a line of decisions of this court 
which make it quite clear that though a con¬ 
tract to sell does not, having regard to the 
terms of S. 54, T. P. Act create any interest 
in or charge on the property, it does not give 
rise to an obligation which limits the right of 
the judgment-debtor and that the attachment 
of the right, title and interest of the judg¬ 
ment-debtor is subject to any such limitation 
bv which the judgment-debtor was bound. 
The cases which have been quoted before me 
on this point are: ‘BAPINEEDU v. G. VEN- 
KAYYA\ 21 Mad. L.J. 82: 7 Ind. Cas. 795; 
‘VENKATA REDDI v. YELLAPPA CHETTY\ 
5 Mad. L.W. 234: 38 Ind. Cas. 107; ‘VEERA- 
RAGHAVAYYA v. KAMALA DEVI\ 68 Mad. 
L.J. 67: AIR 1935 Mad. 193; ‘VEERAPPA 
THEVAR v. VENKATARAMA AIYAR\ 50 
Mad. 1: AIR 1935 Mad. 872; 4 DIRAVYAM 


T v -„y EERANAN AMBALAM’, 1939-0 
£ Iad - W- ? 22: AIR 1939 Mad. 702 and there 
\ s . a decision of the Privy Council which 

l £f?A vs , llght on the same subject reported in 
NUR MAHOMED PEERBHOY v DINSHAW 

n l ,a± LJ - ™ AIE D “ 2 f#.C 

,hf;. A l tempt has t been made to distinguish 
* b ff? deciswns on the ground that they are 

fmwir h • WhlCh , the P. ros P e ctive purchaser has 
der his contract either paid money or got 

XFPft 1 11 d , oes not seem t0 me that 

Si* L a «? basis ° f an y of ,hese decisions. 
Tne matter has been well put by Varada- 

chaner J. at page 831 of the decision in 1939-2 
Mad L.J 822 at page 828. The learned Judge 
says mat: 

'The question is not whether any interest 
has passed under the contract to sell. The 
attaching decree-holder attaches not the 
physical property but only the rights of 
the judgment-debtor in the property.* 

As explained in the decisions and recognised 
in S. 40. T P. Act. the right of the judgment- 
debtor in the property is on the date of the 
attachment qualified by the obligation in¬ 
curred by him under the earlier contract to 
sell and the attaching creditor cannot claim to 
ignore that obligation and proceed to bring 
the property to sale as if it remained the 
absolute property of the judgment-debtor.** 

Wadsworth J. was sitting alone to decide that 
case but that is the latest case I was able to 
come across bearing on the question. Most of 
the earlier decisions referred to there are Divi¬ 
sion Bench Rulings. 

(8) Varadachariar J.. from whose judgment 
Wadsworth J. quoted a passage has discussed 
the question more elaborately and it would be 
very instructive to quote here a few passages 
from that decision. Gentle J. as he then was. 
concurred in the judgment Varadacharier J. 
gave. The relevant passages occur at pages 
706 and 707 of ‘DIRAVYAM PILLAI v. VEERA- 
NAN AMBALAN*. AIR 1939 Mad 702 and they 
read as follows: 

“All that S. 64 of the Code (Civil P.C.) pro¬ 
vides is that any private transfer by the 
judgment-debtor of the property attached 
shall be void as against all claims enforce¬ 
able under the attachment. It will not be 
accurate to read S. 64 as putting an end to 
the power of sale, because as between the 
transferor and the transferee, the alienation 
will undoubtedly be operative. If the attach¬ 
ing creditor is paid off or for any reason the 
attachment ceases to subsist, the alienee’s 
title will be unassailable. The only effect of 
S. 64 is that such transfer shall not prejudice 
the rights of the attaching creditor. 

If the above is the true position, the ques¬ 
tion arises whether when a sale is made in 
pursuance of a contract entered into prior to 
the attachment, such conveyance is one con¬ 
trary to the terms of S. 64 at all. We can¬ 
not agree with Mr. Krishnanswami Iyer that 
the uniform course of decisions on this point 
referred to already is in any way opposed to 
the recent decisions of the Privy Council as 
to the effect of S. 54 T. P. Act. The argu¬ 
ment based on S. 54 has been considered in 
many of the cases referred to. The question 
is not whether any interest has passed under 
the contract to sell. An attaching decree 
holder attaches not the physical property. As 
explained in the decisions and recognised in 
S. 40. T. P. Act, the right of the judgments 
debtor in the property is on the date of the 
attachment qualified by the obligation in- 
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io ignore that it remained th*» _ 


saia that the sale by the contracting parties 

J2i P n FSUa ^ e of a Preexisting con- 
1 ’ P re J udlce s the attaching credi- 

»hp eCa ^ S iVt ? Sal f is merel y the fulfilment 
.me obligation to which the judgment- 

f d h ebt °J. wa ? al ready subject. The utmost that 
the attaching decree-holder will be entitled 
o. in such circumstances is the payment of 
the balance of the purchase 
thing remained due on 
attachment. 


money 
the date 


if any- 
of the 


Mr Krishnaswami Iyer relied on the ob¬ 
servation of Sir D. F. Mulla in the notes to 
S. i0, T. P Act to the effect that the attach¬ 
ing decree-holder will not be bound by a 
conveyance even in pursuance of a pre-exist¬ 
ing contract to sell but the learned author 
draws a distinction between a conveyance 
voluntarily executed by the judgment-debtor 
in pursuance of pre-existing contract and a 
conveyance executed by him under an order 
of court in pursuance of a pre-existing con¬ 
tract. In the latter case, the author seems to 
think that the attaching creditor cannot 
9 bject to the conveyance. If this distinction 
is well founded, it is sufficient to support the 
decision of the lower court in this case be¬ 
cause the sale deed was executed in this 
case in pursuance of an order of court. But 
we are inclined to agree with Mr. Krishna¬ 
swami Iyer that there really ought to be no 
distinction between the two classes of cases, 
because in both cases, the conveyance is 
really not voluntary but is only the fulfil¬ 
ment of an obligation already incurred; only 
we would also hold that such a conveyance 
is not in reality contrary to the attachment 
within the meaning of S. 54. Civil Procedure 
Code. 

Reliance was placed by the learned counsel 
for the appellants on some observations of 
Cuming J. in ‘TARAK NATH v. SANAT 
KUMAR*. 57 Cal. 274: AIR 1929 Cal. 494. In 
one part of the judgment, the learned Judge 
seems to grant that the vendee will have a 
right to claim specific performance as against 
the court auction purchaser. If that be the 
position, it is difficult to see the justification 
for his differing from the other decisions re¬ 
ferred to already including the decision of 
the Calcutta High Court in ‘MADAN MOHAN 
v. REBATI MOHAN’, 21 Cal. W. N. 158. With 
all respect, we prefer to adopt the view of 
Pearson J., the other learned Judge who 
took part in ‘TARAK NATH v. SANAT 
KUMAR*. 57 Cal. 274: AIR 1929 Cal. 494 and 
that is in accordance with the weight oi 
authority as we have already observed. Our 
attention was drawn by Mr. Krishnaswarny 
Iyer to the decision of the Judicial Committee 
in ‘NUR MAHOMED PEERBHOY v. DIN¬ 
SHAW HORMASJF, 45 Mad. L.J. 770: AIR 
1922 P.C. 393. We do not find anything in 
that judgment to help the appellants. Their 
Lordships merely leave the question open 
and they have not given any indication tnai 
may be’ said even to throw doubt on tne 
correctness of the decisions of the several 
High Courts on the point.” 

The view Cuming J expressedl in AIR 1929 Cal. 

494 was dissented from in three other cases. 

Two of them are among the cases referred to 

by Wadsworth J. See 2 ™^RAGHAVATCA 

v. KAMALA DEVI’, AIR 1935 Mad. 193 ana 
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‘VEERAPPA THEVAR v. VENKATA RAMA 
AIYAR\ AIR 1935 Mad 872. The former rase 
was decided by Venkatasubba Rao J. and the 
latter by Beasley C. J. and Cornish J. The third 
case in ‘BASAPPA CHAMBASAPPA v. HAN- 
MAPPA RAMAPPA\ AIR 1939 Bom. 492 and 
the decision was given by Beaumont C. J. The 
relevant passage occurs at p. 493 and it is in 
these terms : » 

"Therefore, I think, there is a good deal of 
force in the contention of the present appel¬ 
lant that the plaintiff did get a good title. Mr. 
Murdeswar relies on 57 Cal. 274: AIR 1929 
Cal. 494 but that case is opposed to an 
earlier decision of the Calcutta High Court 
in 23 Cal. L.J. 115: 21 Cal. W. N. 158 in 
which the Court held that a conveyance of a 
property, executed after its attachment be¬ 
fore judgment by a creditor, in pursuance of 
a contract dated before the attachment should 
prevail over the attachment. I think that 
decision is right, and I prefer it to the later 
decision of the Calcutta High Court, which, 
I must confess, I have some difficulty in un¬ 
derstanding.” 

(9) Regard being had to the large preponder¬ 
ance of judicial opinion opposed to the view 
Cuming J. took in the case referred to and the 
innate logic and sense of justice behind that 
opposite view, we have with respect chosen to 
follow that. 

(10) The respondent’s learned counsel also 
urged a further point that the plaintiff should 
have sought his remedy in O. S. 626 of 1112 
when possession was given to his client pur¬ 
suant to the sale certificate granted to him. We 
cannot subscribe to that view. No doubt he 
could have resorted to the summary remedy 
provided by the Civil Procedure Code but he 
was not bound to do it. Presumably the argu¬ 
ment was that the appellant was a represen¬ 
tative of defendant 4, the judgment-debtor in 
O. S. 626/1112. A similar argument was ad- 
J?A n ^r^ nd repelled in ‘GHUSARAM v. 
PARASHK AM» AIR 1936 Nag. 163. There it 
was held that where subsequent to a contract to 
sell certain property, that property was attach¬ 
ed by a decree-holder of the proposed vendor 
and the sale in pursuance of the contract took 
jptace afterwards, the vendee was not a repre- 
sentative of the judgment-debtor (the vendor) 
within the meaning of S. 47 and that as such a 
suit by the vendee for a declaration that the 
property was not liable to attachment was not 
barred by S 47. We respectfully agree with this 
view; in other words this contention of the 
respondent has also to be repelled. 

(11) With these observations I agree with 
the judgment delivered by my learned brother 
and.in the decree proposed by him. 

U/V.R.B. Appeal allowed. 
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A. S. Nos. 252 and 385 of 1120 (T), D/- 21 - 3-51 

(a) Malabar Law — Tarwad — Acauisitio; 
by thavazhis — Presumption. 

The presumption that arises in certain 
cases about the tarwad character of pro¬ 
perties acquired by a member whether he 
be de jure karnavan, de facto manager, or 
otherwise m a fiduciary relation to the 


family, does not arise in respect of pro¬ 
perties acquired by sub-thavazhis or thava¬ 
zhis forming component part of a common 
tarwad. (Para 13) 

(b) Malabar Law — Tarwad within tarwad. 

Law recognises the possibility of the 
existence of a co-parcenary within a co¬ 
parcenary. "of a tanvad within a tarwad”: 

25 Mad 149; AIR 1916 Mad 751 FB. Rel. on. 

(Para 14) 

(c) Malabar Law — Tarwad — Thavazhis and 
sub-thavazhis separately enjoying specific pro¬ 
perties — Income derived by such thavazhis 
from such property is their own. 

Where in a tanvad, the various thavazhis 
and sub-thavazhis composing it were sepa¬ 
rately in enjoyment of specific properties 
for their own benefit each of the component 
parties functioning separately, the income 
derived by the component thavazhis or sub- 
thavazhis from the tanvad properties in 
their possession would be their own and 
saving made therefrom or any extra profit 
arising thereout would be their own, as they 
are not accountable to the tarwad. Though, 
there is a tarwad with component thava¬ 
zhis and sub-thavazhis having community of 
interest in tarwad properties, there is not 
that jointness of residence, management and 
enjoyment of tarwad properties which in 
certain cases renders it immaterial in whose 
name particular properties were acquired or 
particular properties stood, as they in such 
cases would all be for and on behalf of the 
family; AIR 1924 Lah 224. Ref.; 28 Mad 
1 (FB). Rcl. on. (Para 15) 

(d) Evidence Act (1872), S. 114 — Possession 
and title. 

Possession is a substantive root of title 
except in cases where it is proved or can 
be presumed to be on behalf of the holder 
of the title. The onus of proof of title 
claimed by a party out of possession against 
the party in possession of properties is thus 
on the claimant: AIR 1936 Bom 201, Ref. 

(Para 16) 

Anno: Evid. Act, S. 114, N. 26. 

(e) Evidence Act (1872), S. 114 — Document 

in possession of plaintiff — Non-production _ 

Inference is that if produced, it would go 
against him. (P ara 21) 

Anno: Evi. Act, S. 114 N. 10. 

(f) Evidence Act (1872), S. 114 — Property, 
tarwad property from inception — Presumption 
is that title continues in tarwad — Members of 
tarwad claiming separate title have to prove 

have right in derogation of tarwad — 
(Malabar Law — Tarwad). (Para 21) 

Anno: Evi. Act. S. 114 N. 19. 

(g) Partition suit — Parties claiming shares 
are in position of plaintiffs though arrayed 
as defendants. 


In a suit for partition plaintiffs and defen¬ 
dants who claim shares are all to be re¬ 
garded as plaintiffs on whichever side they 
may be arrayed on the record. The circum¬ 
stances that the plaintiffs originally claimed 
only a declaration in respect of some pro¬ 
perties is immaterial. The result that 
would have ensued had they themselves 
claimed a partition of those properties in 
the plaint enures to their advantage by the 
claim for partition not made by them, but 
m-’le aeainst them by the defendants. 

(Para 24) 
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SUBRAMANIA IYER J.; These appeals arise 
out of O. S. 103 of 1106 on the file of the Dis¬ 
trict Court of Trivandrum, filed on 21-7-1106 by 
t\yo members of a Nair Tarwad called Puthuveet- 
til, against the remaining members of the tar- 
wad who were 40 in number and who were all 
impleaded in the suit as defendants 1 to 40 of 
whom, the 1st defendant who died pending the 
suit was the karnavan. The parties are not in 
agreement as to the genealogy relating to the 
past and present members. Two genealogical 
tables have been filed in the case. The one filed 
by the plaintiffs is marked Ext. AU. which is 
accepted as correct by defendants 38 to 40. The 
other filed on behalf of defendants 1 to 37, is 
marked Ext. XXXIII. These genealogical trees 
cannot be said to have been proved in the case 
and they can. therefore, be taken only as repre¬ 
senting the case of the parties, and to the ex¬ 
tent to which they agree, they may be taken as 
the common case of the parties. These genea¬ 
logical trees are subjoined for facility of refer¬ 
ence. 

(2) The two genealogical trees agree in the 
following respects: The common ancestress of 
the parties was one Mathevi. The plaintiffs and 
defts. 38 to 40 are the descendants of her dau¬ 
ghter Pandi and defendants 1 to 37 are 
the descendants of her daughter Aru- 
vi. The plaintiffs are the descendants 
and the surviving members of the thavazhi of 
Pandi’s daughter Lekshmi called Pandi Leksh- 
mi. To that thavazhi belonged Mathevan Kumn- 
ran. Mathevan Padmanabhan and Kumaran Ku- 
maran. Defendants 33 to 40 are the descendants 
and the surviving members of the thavazhi of 
Pandi’s daughter Thevi called Pandi Thevi. The 
Thavazhis of Pandi Lekshmi to which the plain¬ 
tiffs belong and the thavazhi of Pandi Thevi to 
which defendants 38 to 40 belong would be sub- 
thavazhis in relation to the thavazhi of Pandi. 
that is, the mother of Lekshmi and Thevi. Plain¬ 
tiffs and defendants 38 to 40 are thus members 
of Pandi’s thavazhi. The 1st plaintiff was the 
karnavan of that thavazhi at the time of the suit. 
He died within a year or two after the suit was 
filed and the second plaintiff became the karna¬ 
van of that thavazhi. Defendants 1 to 37 belong 
to Aruvi’s thavazhi in which there are three sub- 
thavazhis. Defendants 1 to 7 are members of the 
first sub-thavazhi. defendants 8 to 19 of the se¬ 
cond sub-thavazhi. and defendants 20 to 37 be¬ 
long to the third sub-thavazhi. The differences 
between the two genealogical trees to the extent 
relevant to the case will be dealt with in the 
sequel. 

(3) The suit was for partition of the oroper- 
ties mentioned in the A schedule to the plaint, 
sub-divided into three and marked A1. A2 and 
A3, into 42 shares and delivery to the plaintiffs 
of a 2/42 share. It was also for a declaration 
that oroperties mentioned in the B schedule to 
the plaint also sub-divided into three and mar.c- 
ed as Bl, B2 and B3. belong exclusively to the 
plaintiffs’ sub-thavazhi and that the properties 
mentioned in the C schedule to the plaint, also 


sub-diyided into (hree and marked as Cl, C2 and 

dift? ’, haVa n hi ? f the Plaintiffs and 

def.s. 38 to 40. th_at is. Pandi’s thavazhi, & that 

defendants 1 to 37, that is the members of Aru- 
\is thavazhi. have no manner of right over the 
properties mentioned in the B and C schedules 
ihe reason for the inclusion of schedules B and 
C to the plaint with the relief for declaration in 
respect thereof, was the execution of a deed of 
partition, by defendants 1 to 37 without the 
knowledge and consent of the plaintifis and de- 
lerulants 38 to 40. including the properties in B 
and C schedules therein along with the proper¬ 
ties in the A schedule as though all those pro¬ 
perties belonged to the tarwad and were divisi¬ 
ble among the 42 members thereof. In the writ¬ 
ten statement filed by the members of Aruvi’s 
thavazhi. the deed of partition was contended to 
be free from the faults ascribed thereto by the 
plaintiffs. It is also prayed that, in the event of 
a fresh partition, all the properties mentioned in 
schedules, A. B and C to the plaint have to be 
divided equally between all the members cl the 
tarwad as the claim put forward to exclusive 
title of the plaintiffs to the B schedule proper¬ 
ties and of the plaintiffs and defendants 38 to 40 
to the C schedule properties is unfounded. De¬ 
fendants 30 to 33 included in their written state¬ 
ments certain items of properties not comprised 
in the schedules attached to the plaint and that 
they have also to be dealt with and divided in 
the suit between all the members of the tarwad. 
Defendants 38 to 40 accepted the plaint in so 
far as it confined the properties divisible among 
all the members of the tarwad to the properties 
mentioned in the A schedule, but repudiated the 
plaintiffs’ claim to exclusive right to the proper¬ 
ties comprised in the B schedule to the plaint. 
They contended that the properties in B schedule 
are. just like the properties in the 
C schedule, properties of their common tha¬ 
vazhi that is Pana’s thavazhi, which properties 
were therefore divisible among the members of 
that thavazhi namely the plaintiffs and defen¬ 
dants 38 to 40. They claimed partition thereof 
and delivery to them of a 3/5 share of those pro¬ 
perties. . , , 

(4) The plaint and the schedules thereof were 
amended as per order on C. M. P. No. 3903 of 
1107 dated 11-4-1108. Written statements were 
filed subsequent to the amendments but no new 
pleas were raised. 

(5) The learned temporary Second Judge of 
Trivandrum, bv his judgment and decree dated 
7th Dhanu 1119 (22nd December 1943) set aside 
the partition deed impeached in the plaint, found 
on the other points in issue in favour of defen- 
dants 1 to 37. held that all the P roper'lescom- 
nrised in all the schedules attached to the 
plaint were divisible tarwad properties and pass¬ 
ed a preliminary decree directing the division of 
all those properties into 42 shares and delivery 
lo the plaintiffs of their share, i.e.. 2/42 
claimed by them. Incidental and consequential 
directions were also given by the learned Judge 
in his judgment. 

(6) Both the plaintiffs died pending the suit. 
On the death of the 1st plaintiff, all the rights 
became vested in the second plaintiff which, 
on his death, devolved upon his legal lepresen- 
tatives who were impleaded as plaintiffs J to 
R Several of the defendants also died pending 
Ihe suit and their legal representatives have 
been impleaded as supplemental defendants. 

(7) Appeal No. 252 of 1120 is filerI by defen¬ 
dants 38 to 40. Memoranda of ° 28^1 

been filed in this appeal by respondentss 28 ana 
31 who are defendants 30 and 33 respectively. 
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A memorandum of objections has been filed by 
the additional respondents who are the children 
born to the respondents 18 and 32 (defendants 
16 and 34) after the suit, and who were 
impleaded as per orders of this court in 
C. M. Ps. 3132 and 3134 of 1123 to the effect that 
their impleading would be without prejudice to 
the rights of parties and on condition that the 
question as to whether they are entitled to 
separate shares will be considered by the court 
below in due time. Their memoranda of 
objections do not therefore come up for con¬ 
sideration or decision here. 


(8) Appeal No. 385 of 1120 is filed by plain¬ 
tiffs 3 to G. A memorandum of objections is 
filed by respondents 37 and 50 (defendants 42 
and 55). No exception is taken by any party 
to the setting aside of the partition deed by the 
lower court and all parties here are agreed 
that a fresh partition may be directed of all the 
divisible tarwad properties in these proceedings. 

(9j The properties mentioned in the A schedule 
to the plaint are admittedly divisible among all 
the members of the tarwad. In respect of the 
additional properties included in the written 
statement of the 33rd defendant, a special issue 
No. 15 was raised as to '‘whether the properties 
comprised in the schedule annexed to the 33rd 
defendant (see 33rd deft’s, written statement) 
are also partible. The learned Judge recorded 
no finding upon this issue. All the parties are 
in agreement and it was so expressly mentioned 
before us that the properties included in the 
written statement of the 33rd defendant are 
properties divisible among the 42 members of 
the tarwad and that the parties claiming shares 
in the tarwad properties are entitled to be given 
their respective shares in those properties also. 
The want of a finding by the learned Judge 
upon issue 15 is clearly due to an oversight 
which, however, is immaterial in this case 
because as already stated, all the parties ore at 
one in that those properties are divisible and 
that a decree for partition thereof may be given 
by this court. The properties comprised in the 
schedule to the written statement of the 33rd 
defendant, are therefore directed to be divided 
along with the other divisible tanvad properties 
i.e.. the properties included in the A schedule to 

u 2 a , In L as aIso the items 2 - 3 * 3 and 6 in 
schedule B2. 


(in> Issue 18 framed by the court below 
Is the suit bad for partial partition and is 1 
suit maintainable?” The court below consider 
ttus issue in paragraph (59 of its judgmei 
Neither the reasoning nor the conclusion of t 
learned Judge in this paragraph is intelligit 
and no party sought to support his disposal 
that issue. Reference has. however t 0 be ma 
to this issue and paragraph 69 of the judgme 

0 ™ e lo 'l m T d , Ju <*« e because on a compare 
of the schedules attached to the written stal 
ment of defendants 90 and 83 which are de; 
with m that paragraph, it is found that t 
schedide given by the 30th defendant eontai 

wrTttIn m c.r.f Xces . s °/ **«!« contained in tl 

written statement of the defendant 33. If tl 

extra item contained in the written stateme 

divide °/n l efendant is ^/visible, it is also to 1 
divided in these proceedings. Parties did n ( 

however appear to have adverted to this »xt 
item. If par ies agree that this item is divisibl 
the court below is directed to divide that ite 
also along with the other divisible tarwt 
properties. Vi 

(11) The main dispute in the case relates 
the properties in schedules B and C attachi 
to the plaint about which there is a thre 


cornered fight. PlaintitTs claim Ihe properties 
in the B schedule exclusively for themselves. 
This exclusive claim of the plaintiffs is denied 
by the two sets of the other parties, viz., defen¬ 
dants 1 to 37 and defendants 38 and 40. Plain¬ 
tiffs claim the properties in the C schedule as 
belonging to themselves and defendants 38 to 
40. This claim is disputed by the >emaining 
defendants who claim all the properties as 
belonging to the tarwad. The question for 
decision is. therefore, which if any of the pro¬ 
perties comprised in schedules B and C to the 
plaint belong (i) to the plaintiff’s sub-thavazhi 
exclusively. ( 2 i to the xhavazhi of plaintiffs and 
defendants 33 to 40 and (3) to the tarwad. In 
respect of the properties to which the plaintiffs 
lay exclusive claim, their case is that those pro¬ 
perties were acquired in the name of certain 
members for their sub-thavazhi and that the 
properties have always been in the possession 
and enjoyment of their sub-thavazhi and that 
on the date of the suit those properties were 
in the possession of the 1st plaintiff as the 
karnavan of that sub-thavazhi. Defendants 38 
to 40 claim these properties as those of the 
thavazhi 1o which themselves and the plaintiffs 
belong, but no special reason is stated as a 
foundation of that claim. Defendants 1 lo 37 
who claim the properties on behalf of the 
tarwad as a whole lay claim to them on the 
ground that they were acquired on behalf of the 
tarwad by. and in the names of Mathevan San- 
karan, Sankaran Krishnan. Sankaran Raman. 
Sankaran Mathevan. Mathevan Padmanabhan. 
Kumaran Kumaran etc. who were all alleged 
to have been karnavans of the tarwad. It is 
also stated in their written statements that 
pursuant to the practice prevalent at that time, 
certain properties of the tarwad were registered 
in the name of the eldest female member 
namely. Mathevi Pandi. (Paragraph 10 of the 
written statement of defendants 4. 8. 9 etc.). In 
paragraph 11 of their written statement they 
proceed to say that Sankaran Krishnan men- 
honed in paragraph 10 is the son of Mathevi 
Kali 8c that that thavazhi has become extinct & 
the properties of that thavazhi belong equally to 
all the members of the tarwad. This is one of 
the points of difference between the two genea¬ 
logical trees. Whereas in Ext. XXXHI Kali is 
shown as the daughter of Mathevi and Krishnan 
as the son of the said Kali, Ext. U shows Kali 
and Krishnan as the children of Pandi. the 
daughter of Mathevi. The material of the 
difference is this, that if Sankaran Krishnan. in 
whose name certain properties are seen to stand. 
\ s Jdafheyi s grandson in the manner alleged bv 
defendants 1 to 37 and that branch became 
extinct then the properties of that branch would 
as claimed by them, devolve equally on the 
members of the thavazhis of Pandi and Aruvi. 
that »s. upon the entire tarwad. If. on the ether 
hand Sankaran Krishnan is Pandi’s son. then no 
question of the extinction of the thavazhi to 
which he belonged arises, and the oroperties 
would continue to be that of the thavazhi to 
which Sankaran Krishnan belonged, that is the 
thavazhi of Pandi, in which case, plaintiffs and 
defendants 38 to 40 alone would be entitled 
thereto and defendants 1 to 37 who are members 
of Aruvi s thavazhi, would have no rights No 
evidence lias been adduced in the case to enable 
the court to choose between these two conflictimr 
as ««■«** Sankaran Krishnan. The pro¬ 
perties standing m the name of Sankaran 
Krishnan are items 7 to 24 in schedule B2 to 
the extent of a mortgage for 564 fanams as per 
a document dated 23-11-1023. See Ext. XXXVII 



TraYaMOre - Cochin A[VAPPAN V. Bhagavathi (Kunhi Raman C. J. & S. I yer J.) A . j. R . 

existence 3 ^ ^ ec ° gnises the Possibility of the, 
exis ; en ce of a ,00-parcenary _ within a co-pare^l 


ihe point that is common to these conflicting 
cases about Sankaran Krishnan is that all 
parties agree that the properties standing in the 
name of Sankaran Krishnan were originally 
thavazhi properties and not those of the tarwad 
I he case put forward by the parties involves 
ar ?,. ? d '" lssion of the existence of thavazhis 
within the tarwad owning and holding proDerties 
Neither m respect of Sankaran Krishnan'nor in 
respect of any other male member in whose 
name the disputed properties stand is it con¬ 
tended that those individuals ever owned or 
held them as their self-acquisitions. 

(12) Arguments were urged at the Bar as to 
the devolution of self-acquired properties of 
male members, whether the properties lapsed to 
the tarwad or thavazhi on their death. In the 
case of male members of a tarwad under the 
.'Jnrumakkathayam system of law that prevailed 
before the law was regulated by statute, no one 
< omd be said to succeed to the properties of 
Me late owner because succession would have 
meaning ordinarily to a case where one’s own 
descendants take the properties. The children 
of male members of Marumakkathayam tarwads 
had. under the customary law. no manner of 
claim oyer the properties of the deceased. Those 
properties lapsed to the tarwad according to one 
view and to the thavazhi according to another 
view. The term ‘thavazhi’ which means ‘thai 
vazhi’ or ‘thayar vazhi’ i.e., the way of the 
mother, can have no application in the case cf 
a male member. It is. therefore, taken that the 
thavazhi of a male is the thavazhi of his mother 
or grandmother or other ancestress as the case 
may be. Conflicting views have been held in 
the province of Madras and the States of Tra- 
vancore and Cociiin as regards the devolution of 
the self-acquired properties of male members of 
Marumakkathayam tarwad. Even in the same 
court, different views prevailed at PifTcrent 
times. This conflict of view formed the subject- 
matter of some arguments at the Bar. The 
ouestion as to which of the parties are the 
rightful claimants to the self-acquired proper¬ 
ties of deceased male members does not. how¬ 
ever, arise for consideration in the facts of this 
case, as the same is ruled out by the pleadings 
of the parties which, as already mentioned, refer 
to and rely upon, claims arising out of acqui¬ 
sitions having been made in a representative 
capacity by the various acquirers in whose 
name properties stood. Whether the represen¬ 
tation is of the sub-thavazhi to which the several 
persons who acquired the properties or in whose 
names the properties stood, or whether it is 
of the thavazhi to which sub-thavazhi belongs or 
of the entire tarwad consisting of the two main 
thavazhis of Pandi and Aruvi, that is the whole 
tarwad, is the only controversy which falls to be 
decided in this case. 

(13) The contention of defendants 1 to 37 is. 
as already mentioned that the various persons 
in whose names the properties in dispute stand, 
were karnavans of the tarwad. There is no 
case set up that any one of those persons v-as 
a de facto manager of the tarwad or of any of 
the tarwad properties, who collected and dealt 
with the moneys of the tarwad by way of income 
from tarwad properties or otherwise, for and 
on behalf of the tarwad. The presumption that 

I arises in certain cases about the tarwad charac¬ 
ter of properties acquired by a member xhether 
ihe be the de jure karnavan. de facto manager, 
'or otherwise in a fiduciary relation to the family. 
Hoes not arise in respect of properties acquired 
iby sub-thavazhis or thavazhis forming compo- 
nent parts of a common tarwad. 


said regarding families under Hindu Law" ' 

m 'ore'f a milies^a h ll r wiTh y on°e f commonlnc7sZ 
and each of the branches of that family, with 
a separate common ancestor. As regards 

^ ? f T h family ' the 'unobstruct¬ 

ed heritage devolving on such family, with 
its accretions, is owned by the family as a 
corporace body, and one or more branches 
of that family each forming a corporate 
body within a larger corporate body, may 
possess separate ‘unobstructed heritage* 
wnich, with its accretions, may be exclusively 
owned by such branch as a corporate body.” 
Tins applies equally to Marumakkathayam tar- 
wads and to thavazhis and sub-thavazhis i.e., 
the various groups within the said tarwads; 
see ‘T. KRISHNAN NAIR v. T. DAMODARAN 
NAIR’, 38 Mad. 48. 

(15) The plaint alleges that some of the pro¬ 
perties shown in the A schedule which are ad¬ 
mittedly tarwad properties are in the posses¬ 
sion of the plaintiffs, having been allotted to 
their thavazhi for the maintenance and ether 
expenses of the members thereof. As regards 
the properties in schedules B and C the plaint 
alleges that the plaintiffs are in possession 
thereof as representatives of their sub-thava¬ 
zhis in respect of the properties in the B sche¬ 
dule. and as representatives of the main J'nava- 
zhi of Pandi in respect of the properties in 
the C schedule. Defendants 38 to 40 admit 
the possession of the plaintiffs, but contend 
that their representative character cf the 
main thavazhi is not limited to the properties 
in the C schedule, but extends to those con¬ 
tained in the B schedule as well. Defendants 
1 to 37 admit plaintiffs’ possession as alleged 
in the plaint, but explain and account for it 
by reference to an arrangement and allotment 
for maintenance to their thavazhi made in davs 
of old. Under that allotment they contend, the 
plaintiffs* thavazhis were given not merely 
some of the properties shown in the A sche¬ 
dule but also all the properties shown in sche¬ 
dules B and C. It is also stated that besides 
the sub-thavazhi of the plaintiffs, the other 
sub-thavazhis were also given properties for 
their maintenance. The position of the tar¬ 
wad as envisaged by the pleadings and the 
evidence in the case is that there was no com¬ 
mon mess, nor residence under the same roof, 
nor any common management of all the pro¬ 
perties* of the tarwad from very early times. 
Though, therefore, there was a tarwad with 
component thavazhis and sub-thavazhis having 
rommunitv of interest in tarwad properties, 
there was not that jointness of residence, 
management and enjoyment of tarwad pro¬ 
perties which in certain cases renders it im¬ 
material in whose name particular properties 
were acquired or particular properties s.ood, 
as they in such cases would all be for and[on 
behalf of the family as was ^ case in KHUDA 
BAKHSH & SONS v. GHULAM QUADIR & 
SONS’. AIR 1924 Lah. 224. I" this . ! arv ' a “’ 
the various thavazhis and sub-thavazhis com¬ 
posing it were separately in enjoyment of 
soecifie properties for their own benefit. Each 
of the component parts was functioning sepa 
rately° The income derived by the component 
thavazhis or sub-thavazhis from * he h * a S 
properties in their possession would be their 
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I own. Any saving made therefrom or any extra 
profit arising thereout would be their own, as 
I they are not accountable to the tarwad, see 
•SUBRAMANIAN CHETTI v. ARUNACHEL- 
LAM CHETTY', 28 Mad. 1. (F.B.). 

(16) Possession is a substantive root o£ title 

I except in cases where it is proved or can be 
presumed to be on behalf of the holder of the 
title. “Possession by itself may, in some cases 
be sufficient to relieve a person who is or has 
been from the necessity of proving his title, 
is a proposition which I think cannot be dis¬ 
puted”, said Broomfield J., in ‘GOVINDBKAI 
LALLUBHAI v. DAHYABHAI NATHAMBHAI’, 
AIR 1936 Bom. 201. See also ‘PEMRAJ BHA- 
VANIRAM v. NARAYAN SHIVARAM’. 6 Bom. 
215 (F.B.), ‘ISMAIL ARIFF v. MD. GHOUSE’, 
20 Ind. App. 99 (P.C.) and 'HANMONTRAV v. 
SECY. OF STATE’, 25 Bom. 287. The onus of 
Iproof of title claimed by a party out of posses¬ 
sion against the party in possession of properties 
is thus on the claimant. The view taken by 
the learned District Judge that the onus is on 
the plaintiffs and as they have not discharged 
it, their case regarding items in the B sche¬ 
dule, relating to which the documents have 
been filed, has to fail, cannot be supported. 
The learned counsel for the respondents who 
represent the group of defendants 1 to 37 argu¬ 
ed in support of the view taken by the learned 
Judge on the question of onus of proof. Ex¬ 
cept urging that the onus is upon the plaintiffs, 
no fact, principle or authority was relied upon 
in support of the contention, which is opposed 
to facts, principle and authority, and has to be 
repelled as such. This conclusion will apply 
to all the items in the B and B 3 schedules 
about which there is no document of title pro¬ 
duced in the case except the patta. 

(17, 18,19 and 20) The position of the items 
of properties about which documents have been 
produced may now be considered. In order 
to have a proper perspective of the position 
and for a satisfactory appreciation of the evi¬ 
dence, it is necessary to examine the facts and 
events in heir chronological order as evidenc¬ 
ed by and referred to in the various docu- 

K>J re .S n ? d a } the hearin e for our consi- 
re ’ a . lin g <o properties in the various 
J ?S attached t0 the Plaint, as also to 
“Ju- c I orn P r J sed in the schedules to 
the plaint (His Lordship enumerated the docu¬ 
ments and considering the evidence proceed- 

(21) Special mention has to be made ie«arrt- 
mg items 1, 2, 3, 5 and (j in schedule B2 & The 
earliest document relating to these items U nt 
the year 1048, Ext. XVI, which an ouT in the 
names of Sankaran Mathevan admittedly a 
S5u2S®, n karnavan of the tarwad and Pandi 
Chakki. It refers to and is a renewal of an 
earlier transaction in the name of Mathevan 
Sankaran an admitted kamavan of the tarwad 
One of these items is dealt with in 

xvn/l’e t , a ? v 3 d ; The consideration for Ext 

E\ 7 t 8 ’xVi r for a the KUm? H an r akes a rene wa'l of 
Ext. XVI for the consideration already due and 

T 0 hi/ 0 d me extr ? . co (L sider ation advanced by him 
This document is Ext. XXVII. The next doom 
ment thcit we find filed in the case relating to 
this Item is Ext. R which is a puramkadam 
dated 6-9-1100 which states that the pSpfrti£ 


are outstanding with the executes. the first 
plaintiff, under a possessory mortgage of the 
year 1039. The document of 1089 is not seen 
filed. The first plaintiff should be in possession 
of that document. From the non-production of 
that document by him an inference would arise 
that he failed to produce it because if produced 
it would be against him. These items having 
been tarwad property from the inception and 
having admittedly continued to have that 
character until the year 1078 unless it is 
proved that the title of the tarwad has been 
displaced it has to be presumed that the title 
continues to be in the tarwad. In the face of 
the admitted prior title of the tarwad over these 
items, the plaintiffs being members of the tar¬ 
wad claiming separate title to the items, the 
burden is upon them to prove that they have 
rights in derogation to those of the tanvad. They 
do (Sic) having made any attempt 1o prove 
any separate rights over these items as tanvad 
properties outstanding under the mortgage of 
1078, Ext. XXVII. 

(22) We cannot help remarking that this is 
an instance of a case where justice delayed 
may amount to justice denied. The protracted 
character of the proceedings which were started 
**e*rly as in the year 1106 subsequent to 
which all those who were parties to or who 
were acquainted with the various transactions 
and who could give valuable evidence have 
died and the representatives who inherited the 
properties feel a sort of despair at their in¬ 
ability to tackle the matter on account of sheer 
ignorance. It has become more a business of 
the court than of the parties to dispose of the 
matter. Even the court below omitted to re¬ 
cord a finding upon one issue. When we sug¬ 
gested a remand for further evidence upon cer¬ 
tain matters no party was agreeable to such 
a course being pursued and all parties request¬ 
ed that the matter may be finally disposed of 
here. We would invite the attention of the 
parties and of the subordinate courts of the 
utihty of and the necessity for. expediting trial 
and disposal of cases and of having resort to 
nie various provisions of the Code of Civil 
Procedure tending in that direction, viz., provi¬ 
sions regarding notice to admit facts and c'ocu- 
ments discovery and inspection of documents 
etc. The provisions regarding interrogatories 
appear to have been availed of in this case 
but not to the extent and in the manner possi¬ 
ble. It has also to be pointed out that in cases 

/ Vh u r ?u Useful ® vldence can be given by persons 
(whether parties or not) and it is apprehended 

h r a - ac n co . unt of old age. ill-health, infirmity 

nnn°va n i d . c j U ® es ,hat evidence may become 
unavailable if delayed, such persons could be 
examined even before the case becomes 'ripe 

miAeMn V k 1 j called and even regard to the 
question of burden of proof as the question of 
burden is often not sure nor steady. 

(23) There is no document relating to item 
4 in the B2 schedule. Our finding regarding 
the items comprised in B, and B3 schedule 
lor which no document has been produced will 
apply to this and we find that this item belongs 

Pa " dl Lckshmi s thavazhi, that is to the 
p aintifTs 1 and 2 exclusively and therefore to 
plaintiffs 3 to 6. Our finding regarding the 
properties shown m schedule Cl. C2 and C3 to 
the plaint as amended is that they belong to 
the thavazhi of Pandi that is to the thavazhi to 

ffatt °bSg al P,aintiffS 88 8,50 defenda "S 

* sassiTa •sy’s 


476 Travancore-Ccchin State v. Gangadharan (Kunhi 11 „ 

in the plaint can be directed to be divided bet¬ 
ween the plaintiffs 1 and 2 and defendants 33 
to 40 i.n this suit. The cornention on behalf of 
defendants 38 to 40 was that the only relief 
claimed by plaintiiis 1 and 2 in respect of those 
items being one for a declaration of the joint 
rights of themselves and defendants 33 to 40 
i of the plaintiffs, the entire right 
erns became theirs (defendants 33 


on the death 
over those it 
to 40 


. - - V-. . v. I. , j uu 

to 4») i as surviving members of the thavazhi 
there being nothing to be inherited by the 
heirs of the second plaintiff. Defendants 38 to 
d' in their written statement filed on 15 - 1-1107 
grayed for a partition and delivery of a 3/42 
share of the tarwad properties with nrnnnr- 


40 
pra 

share oi the tarwad properties with propor¬ 
tionate income thereon. They also prav that 
the properties in the C schedule to the* plaint 
which were admittedly thavazhi properties be¬ 
longing to themselves and plaintiffs, as also 
properties in the B schedule which they claim¬ 
ed as having the same character as the pro¬ 
perties in the C schedule, as also certain move¬ 
ables alleged to belong to the thavazhi of 
themselves and plaintifTs should be divided 
.into 5 shares and their 3/5th share delivered to 
[them separately. In a suit for partition the 
plaintiffs and defendants who claim shares aie 
iall to be regarded as plaintifTs on whichever 
|side they may be arrayed on the record. De¬ 
fendants 28 to 40 having claimed division of 
the thavazhi properties between themselves and 
the plaintifTs must be regarded as plaintiffs as 
regards that claim and the original plaintifTs 
must be regarded as defendants in respect 
thereof. So regarded, defendants 38 to 40 on 
the one hand and plaintifTs 1 and 2 on the 
other become divided in status from the date 
of the said claim for partition. The conse¬ 
quence of this is that the original plaintifTs be¬ 
came entitled to a separate 2/5th share in the 
thavazhi properties which would on the death 
of the first plaintiff go to the survivor, the 2nd 
plaintiff, and which would be transmissible to 
the heirs of the said survivor viz., plaintiffs 3 
to 0 who would thus be entitled to a 2/5th 
share in the thavazhi properties, that is the 
.properties belonging to plaintiiis 1 and L and 
defendants 38 to 40. In this view the circum¬ 
stance that the plaintifTs originally claimed only 
a declaration in respect of these properties is 
immaterial. The result that would have ensued 
.had they themselves claimed a partition of 
those thavazhi properties in the plaint enures 
ito their advantage by the claim for partition 
I not made by them, but made against them by 
defendants 38 to 40. We therefore direct that 
there be a preliminary decree for partition oi 
the properties in the schedules Cl. C2. and C3 
items 1 to 41 of the amended plaint into five 
shares and delivery of 3/5th share to defend¬ 
ants 38 to 40 and a 2/5th share belonging to 
plaintiffs 1 and 2 to plaintiffs 3 to 0. 

(25) A. receiver appointed by the court 
appears to have taken possession and to be in 
management of the properties mentioned in the 
various schedules to the plaint. The * e - 
parlies entitled to shares in the corpus wotild 
also be entitled to a proportionate share of 
thp profits arising out of the corpus. The re- 
cefve^wHl restore to the plaintiffs the items 
found to belong to them exclusively with the 
profits accruing therefrom. 

(26) Plaintiffs 3 to 6 are thus entitled to a 
deeree for partition and delivery to them of a 
2/42 *ha r e of the properties in schedules Al. 
A2 and A3 and items 1 2. 3. 5 and 16 of sche¬ 
dule B2 and to 2/5th share of the properties in 
schedules Cl, C2 and C3 as also to a 2/4- share 
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of the properties shown in the written statement 
pi the 33rd defendant and the extra item shown 
m the written statement of the 30th defendant if 
parlies agree to its division, with proportionate 
income m all cases. They are declared to be 
exclusively entitled to ihe properties shown in 
scnedules El and B3 and items 4 and 7 to 24 
m schedule B2. The question as to whether 
tne members born subsequent to the filing of 
the suit in the group of defendants 1 to 37 
would be entitled to shares is not one arising 
lor consideration in these appeals and it is re¬ 
served to be decided by the court at the appro¬ 
priate time. 

(27) The decree passed by the court below 
is modified to the extent and in the manner 
above indicated, in which terms there will be 
a preliminary decree for partition in the case. 
We also reserve liberty to such of the ether 
parlies wiio are entitled to shares to claim 
actual partition and delivery of their shares 
even in this suit. Defendants 38 to 40 also are 
entitled to a decree for partition and delivery 
of a 3/42 share of the tarwad properties of a 
3/.3th share of the thavazhi properties belong¬ 
ing to themselves and to the plaintifTs with 
proportionate income in both cases. 

(23) The costs will be borne by the estate; 
as regards the tarwad properties by tarwad 
estate and as regards the thavazhi properties 
by the estate of the thavazhi in accordance with 
the usual rule applicable to suits for partition. 
Costs regarding the exclusive claim of the 
plaintifTs over the properties in B schedule 
which claim has been upheld by us will be 
paid to the contesting defendants; both here 
and in the court below. 

(2d) Both appeals are allowed with costs to 
the extent indicated above. No special mention 
is called for regarding the memorandum of 
objections filed by the 33rd defendant ns the 
point raised therein has been dealt with in the 
course of this judgment. 

(30) KUNHI RAMAN. C. J.: I agree. 

C 'R.G.D. Decree modified. 
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State v. Gangadharan Ramachandran. Res¬ 
pondent. 

Criminal Appeal No. 117 of 1951, D/- 4-10-1951. 
Travancore Criminal P. C. (VIII (8) of 1117) 
S. 244 — Prosecution on police 
quittai on absence of complainant — vauouy. 
Section 244 does not refer to a case which 
was taken cognizance of on a Police Ke- 
port The order made by the Magistrate 
acquitting the accused under that section 
on absence of the complainant is, there¬ 
fore, incorrect. Unreported decision in Cr. 

App. No. 91 and 93 of 1951 (Trav^ CO. 

Anno: Cr. P.C. S. 247 N. 2. 

Public Prosecutor. K. C. Chacko. for' tl 
State: K. Narayana Panieker. for Respondent. 

REFERENCE: 

(’ 5 J) Cri Appeals Nos 91 and 93 of 1951. 

(1951 Ker LT 520) , 

KUNHI RAMAN C. J.: This is an appeal 

presented on behalf of the Stat * 

Public Prosecutor from an order olt a<rqm t 
made bv the Stationary Second CTassiviagis 
{rate of Trivandrum City. It appears from the 
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order made by the court below that there was 
a police report submitted to The Magistrate 
about the commission of an olh.-i;ce by the 
accused under Section 352 of tne Tiavancore 
Penal Code and Section 53 of Act XXII of 1115. 
Admittedly, the case was a summons case be¬ 
cause the punishment provided in both these 
sections does not exceed three months’ im¬ 
prisonment. On the date to which the case 
was posted, the Magistrate has stated in his 
order, the complainant was found to be absent 
and although his name was called out both at 
the commencement of the sitting of the Court 
and at the time the court rose for the day. 
there was no response. In the circumstances, 
professing to act under Section 244 of the 
Travancore Code of Criminal Procedure the 
Magistrate has passed an order of acquittal. 
Section 244 refers to cases which are started 
upon a complaint. In the present case, the 
Magistrate took cognizance of the offence not 
upon any complaint, but upon a Police report. 
Therefore the statements in the order that the 
case was started on a complaint and that on 
the adjourned date the complainant was ab¬ 
sent, cannot be supported. Section 244 does r.ot 
refer to a case which was taken cognizance of 
on a Police Report. The order made by the 
Magistrate acquitting the accused under Section 
244 is, therefore, incorrect. Following our deci¬ 
sion in a similar case which come up before 
this court on the 23rd of July 1951. in ‘STATZ 
v. KITTAN VELAYUDHAN’, Criminal appeals 
Nos. 91 and 93 of 1951 we set aside the order 
of acquittal and direct .the Magistrate to deal 
with the case according to law. 

C/D.R.R. Order set aside. 
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VITHAYATHIL J. 

A. Narayana Iyer. Petitioner v. T. R. ivlaha- 
deva Iyer. Counter-petitioner. 

C.R. P. No. 896 of 1950. D/- 19-9-1951. 

Cochin Village Courts Act (XII(12) of 1118) 
S. 10 — Plaintiff claiming half share in cross- 
word competition prize, on ground that he and 
defendant submitted solution jointly and con¬ 
tributed equally — Suit is not one for money 
due on contract — Neither is it a suit for 
balance of partnership account — Suit held 

Court 6 ? ourt and not by viHriS* 
original suit m MunsifT’s Court — 

Ar*. h 27 Clv ' C ° urts Act (III(3) of 1076 > Sch. 2. 

fI T 1 ’ e .P I . ain . ti f r ’f, case was that he and the 
defendant jointly sent solutions for the 

pUZZ,e Pushed in a certain 
weekly magazine that although solutions 

th/v , ‘ thR ,? ame of the defendant 

they were the result of the joint efforts of 

hnth If .. pla,nt, ff and the defendant and 
both of them contributed equally to the 

e e d P Rs Se ^ S? ‘ hat i he receiv- 

e i a, s ‘ as prize for the successful 

the'same The p,aintifr daime d one-half of 

DlirtntVs 0 !J\ at a l^ough the basis of the 
piamt.fr s claim was a contract between 

was ? nd the defendant the suit 

was not one f or money "due on contract” 
within the meaning of S. 10, Cochin Village 
Courts Act. The suit must be taken to ho 
one for money belonging to the plaintiff 
wrongfully retained bv the defendant 3 

,JS f “» ""««■ S- 10. *TbSZ. 

App,,ed - • ■ » • (Para 3) 


(ii; that the suit could not also be re¬ 
garded as one for balance of partnership 
account, the suit being not one lor absolu¬ 
tion of partnership or lor the balance of 
partnership account. It did not therefore 
come within the scope of Art. 27 of Sche¬ 
dule 2 of ihe Cochin Civil Courts Act. 

(Para 5) 

(iii) that the suit was triable as Small 
Cause suit. (Para 5) 

T. S. Venkiteswara Iyer and C. S. Anauiha- 
krishra Iyer, for Petitioner; A. S. Krishna Iyer, 
for Counter-petitioner. 

REFERENCES; Courtwar/Chronological/ Paras 
(*l3i 37 Bom 700: (21 Ind Cas 181) 3 

31 Cochin 51 3 

39 Cochin 87 3 

\ ITHAYATHIL J.: The defendant in S.C. 
S- No. 146 of 1124 of the Vadakkanchery 
AIunsiiTs Court is the Revision Petitioner in 
this case. The plaintiff's case is that he and 
the defendant jointly sent solutions for the 
crossword puzzle published in the Anandavi- 
kadan. a Tamil Weekly Magazine published 
from Madras. Out of the solutions sent for 
puzzle No. 631, one solution fetched the first 
prize and two other solutions fetched the 
.vecono prize. Although the solutions were sent 
in tne name of the defendant thev were the 
result of the joint efforts of both the plaintiff 
and the defendant and both of them contribut¬ 
ed equally to the expenses. The defendant re¬ 
ceived Rs. 95-6-0 as prize for the successful 
solutions. The plaintiff claimed one-half * f the 
same deducting Rs. 5 paid by the defendant. 
The defendant denied the plaint allegations and 
also contended that the Small Cause Court hod 
no jurisdiction to try the suit. According to 
h‘ m ,--n su,t ought to have been filed either in 
^'age Court or as . an Original Suit in 
tno Mtnsiff s Court. The lower court held that 
the suit was*triable as a Small Cause suit and 
also found that the plaintiff’s case was true, 
lne suit was therefore decreed. 

(21 In the Revision Petition the main point 
V'ged.was that the Small Cause Court had no 
jurisdiction to try the suit. According to the 
defendant the suit is either one for money due 
on contract in which case it should be filed in 
the Village Court or one for balance of part¬ 
nership account in which case it should be 
filed as an Original Suit. 

f-kiY it 2 0t ,hat these contentions are 

-• y^er Section 10 of the Cochin Village 

t i° r money due on contract 

he filed i„ Til v-u° eS Y evoeed Rs ' 50 should 
»• 1 *tlS.' lHage Court subject to certain 

whether The °- uestion for consideration is 
the Present suit is for money due on 
contract. Although the basis of the plaintiff’s 
fhi ,n d i S a contract between the plaintiff and 
the defendant I do not think that the suit >'s 
one for money "due on contract." The suit must 
n? . to be one for money belonging to the 
Ai.L tlfT u W ^‘ npf , ul,y ''ctained by the defendant 
Although the plaintiff’s right to the monev rc^ 
reived bv the defendant is based on a contract 
't cannot be said that the claim is for monev 

ifYAR^ochW 

money due on contract” and a claim tor 
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tion held could not be allowed to be taken on 
the ground of constructive res judicata. 

Anno: Civil P.C. S. 11 N. 23. Z) 


money the right to which is based on a con- 
!. r _ ac £ In . 'BHIKAJI HAR1 v. RADHABAI’ 
t v B ?™- ' 00 > plaintiif tiled a suit against 
tne defendant alleging that they were both 
sharers in a Kulkarni Vatan, that the defendant 
had received the profits of the office and had 
not paid to the plaintiff her share. It was held 
that the suit was one for money had and re¬ 
ceived by the defendant for the use of the 
plaintiff and that it was triable as a Small 
Cause suit. I think that the same principle 
applies to this case also. 

(4) I therefore hold that this suit is not one 
that comes within Section 10 of the Cochin 
Village Courts Act. 

(5) With regard to the contention that the 
•suit should be regarded as one for balance of 
partnership account, I think that there is no 
force in that contention also. The suit is 
clearly not one for dissolution of partnership 
or for the balance of partnership account. 
Therefore it does not come within the scope of 
Article 27 of Schedule 2 of the Cochin Civil 
Courts Act. For the above reasons I i.gree 
with the lower court in its view that the suit 
is triable as a Small Cause Suit. 

(6) With regard to the finding of fact by 
the lower court no attempt was made by the 
learned Advocate for the petitioner to show that 
it is wrong or contrary to law. I find no reason 
to interfere with the decision of the lower 
court. 

(7) The revision petition is dismissed with 
costs. 

B/R.G.D. 


Revision dismissed. 
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KOSHI AND GOVINDA PILLAI JJ. 

Raman Velayudhan. Appellant v. Narayanan 
Madhava Panicker, Respondent. 

A.S. No. 761 of 1950, D/- 22-10-1951. 

(a) Civil P.C. (1908) O. 32. R. 12 — Execu¬ 
tion against minor — Notices properly sent to 
guardian appointed by Court — Minor attain¬ 
ing majority — No steps taken by him or 
guardian to get the fact recorded in court — 
Fact that no notice was sent to minor after he 
attained majority does not make execution in¬ 
valid. 

The execution taken against a person, 
who was a minor, through his guardian, 
who had been appointed in the suit, would 
be valid, even though notice had not been 
sent directly to the minor defendant: after 
attaining majority, provided the notice in 
execution was served properly on the 
guardian appointed by Court. This 
sufficient for purposes of enabling the exe¬ 
cution court to carry on the steps in exe¬ 
cution. When no step taken by the minor 
or by his guardian to see that the fact cf 
the attaining majority recorded in 2) 

Anno: Civil P.C. O. 32 R. 12 N. 4. 

(b) Civil P.C. (1908). S. 11 - Attachment 
allowed after expiry of twelve years after 
appellate decree — No objection taken by any 
one inspite of notice — Properties attached - 
Decree holder's application for leave to bid at 
auction — Notice of application — Further 
executions allowed — No ground on question 
of limitation raised in memorandum of appeal 
by defendant — Objection on ground of limita- 


(1908) - S - 11 ~ Assignee of 
decree allowed to execute decree after notice 
to all defendants, without objection — Obj£ 
S*"* assignment was taken benami for one 
of the defendants, held could not be allowed to 
be raised in appeal. (Para 2) 

Anno: Civil P.C. S. 11 N. 23. 

K. Narayana Panicker, for Appellant; N. K. 
Narayana Pillai, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’43) 1948 Trav LR 194 2 

(’50) 1950 Trav-C LR 413: 

(1950 Ker LT 30) 2 

GOVINDA PILLAI J.: The additional 8th 
defendant is the appellant. The suit was for 
recovery of possession of property with arrears 
of rent. The 1st defendant was the original 
lessee. He had assigned his right to defendants 
2 and 3. The 2nd defendant died and his legal 
representative is the fourth defendant. The 1st 
defendant also died and his legal representa¬ 
tives are defendants 5 to 9. In execution, the 
plaintid sought to attach certain properties of 
the 1st defendant, on 26-3-1122. Pursuant to 
that, attachment was allowed. The attached 
properties were proclaimed for sale; and the 
sale itself had been conducted. The sale was 
to take place on 13-9-1950; and on 12-9-1950 the 
8th defendant filed his petition, impeaching all 
the proceedings in execution. The grounds 
urged were that, according to the plaintiff’s 
petition to implead the legal representatives of 
the 1st defendant, the 8th defendant had attain¬ 
ed majority in 1118, that, even after this, 
notices in execution had been given only to 
the guardian and not to him direct, that, there¬ 
fore. all the execution proceedings were in¬ 
valid. that the attachment allowed on 26-3-1122 
was after the expiry of twelve years of the 
appellate court decree and that, therefore, the 
attachment should not have been allowed. The 
court below, after hearing both sides, dismissed 
this petition. The appeal is against this order 

(2) Though the 8th defendant had attained 
majority in 1118 , there was no step taken by 
him or’by his guardian to see that fact re¬ 
corded in' court, and that notices in execution 
were sent directly to him. The execution 
taken against a person, who was a minor, 
through his guardian, who had been appointed 
in the suit, would be valid, even though notice 
had not been sent directly to. the minor defen¬ 
dant. after attaining majority provided the 
Police in execution was served p|roperly on 
the guardian appointed by court (Vide SIVA- 
SUBRA MANIA PILLAI v THAYAMMAL. 
1048 Trav LR 194 and MARIACHEVIIHI 
THAN NADAR v. VELAYUDHAN PILLAR 
1950 Trav-C L.R. 413. The execution.diary 
would show that the necessary noUces that had 
to be sent from the execution court had been 
sent to the guardian appointed by court and 
that those notices had been accepted by 
guardian. That was sufficient for Purposes of 
enabling the execution court to W 
steps in execution. So. there is no substa 
in the first objection taken. 

As regards the Question of ta ™ ta \“ >n Al t r ^ e 

seen that the High Court decree in the case 

was Dassed on 6-5-1109. The execution appuca 

85- ZSS&S. SSWS ST5&- 

had been filed in court on 18 - 11 -uzu. 
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was within twelve years of the appellate court 
decree. The prayer there was that, after 
notice to defendants 4 to 9, under Order XXI 
Rule 20 of the Civil Procedure Code, the pro¬ 
perties of the second defendant shown in the 
schedule might be attached and sold and that 
the properties of the other defendants, as per 
the schedule that would be presented there¬ 
after, might also be attached and sold. This 
was an application which was pending at the 
time the 8th defendant filed his objections. It 
was true that the attachment schedule regard¬ 
ing the first defendant’s properties was filed 
only on 26-3-1122. But that could be taken to 
be an amendment to the existing execution 
application as well as the curing of the defect 
which existed when the petition was presented 
in court on 18-11-1120. It was seen that seve¬ 
ral notices had been issued after this to the 
8th defendant’s guardian as well as to the 
other defendants. The only party, who entered 
appearance, was the 8th defendant’s elder 
brother, the 6th defendant, who had filed an 
objection petition on 21-7-1122. The objections 
taken were that he had not obtained any 
notice from court, that since the prayer in the 
execution petition being one to proceed against 
the 4th defendant’s properties in the first in¬ 
stance. there was no justification to proceed 
against the properties of the 1 st defendant, 
that the transaction under the decree had been 
satisfied, that the assignee was the fourth de¬ 
fendant’s niece’s husband, and that, in case the 
court finds that the plaintiff was entitled to 
execute the decree, item No. 7 in the proclama¬ 
tion schedule should be sold first before taking 
steps against the first defendant’s properties. 
This was pending for a very long time and 
eventually it was dismissed on 9-9-1950. Three 
days afterwards, the 8th defendant-appellant 
had filed the present petition. Even the 6th de¬ 
fendant had not taken a ground that the attach- 

5JS?itoo pursua P t & the a PPlication dated 

26-3-1122, was invalid as the schedule had been 
filed beyond twelve years after the date of the 
decree. 

Thus, it would be seen that, till the present 
petition was filed by the 8th defendant, there 

taker ? by any one * inspite of 

notice, that the execution should not be allow- 

sk ? U mo ainc JL of the attachment applied for 
on 2 6-3-1122. The properties were nttached: 

!hp y n^H, r fc. P o° C J a,m f d £ ? r s ale a£ ter notice to 

? otlce , ha( ? been S iv en on the 
plaintiffs application for leave to bid at the 

time of auction. All these orders allowing fur¬ 
ther execution would operate as constructive 

ihn S h f3 . r as the P resent contention of 

the 8th defendant was concerned. Though the 
validity of the attachment of 26-3-1122 was 

b H y J he K a PP?»?nfsleamed Advocate, no 
ground had been taken m the appeal memo¬ 
randum regarding the same. But, since there 

S a ven SO in e thi diC f ti0n , in ,he ata tement n of factl 
♦ e , a PP® al memorandum, that the 
attachment of 1122 also was attacked we 

IvorrTwha? K P P e L ,ant to argue that question. 
5 Teen h that ha fhi bee E- st £ ted alread - v - it would 
stanch that th ob)ecUon was without sub- 

.. Similarly, the 8th defendant’s objection that 
the assignment was taken benami for the fourth 

«£ Uld n i 0t also be considered at this 
stage, for the assignee had been allowed to 

tbe decree after notice to all the judg¬ 
ment-debtors. Several judicial orders had also 
been passed subsequently and. so. there was no 
substance in the contentions raised by the 


appellant. The order of the- court below is. 
therefore, confirmed; and the appeal is dismiss^ 
ed with costs. 

B/R.G.D. Appeal dismissed. 
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KOSHI AND GOVINDA PILLAI JJ. 

Souriyar Kuriyakose, Appellant v. Raman 
Nair, Respondent. 

Second Appeal No. 827 of 1950, D/- 22-8-1951. 

(a) T. P. Act (1882), S. 41 — Default by P 

in payment of sirkar tax — Revenue sale — 
D purchasing property benami for P — D to be 
ostensible owner — Property purchased by 
decree-holder in execution of decree against i> 
— Decrce-bolder-auction-purehaser held pro- 
lecte <i. (Para 3> 

Anno: T. P. Act. S. 41 N. 1, 8. 

(b) Travancore Revenue Recovery Act (1 of 

1068), Ss. 34. 35, 36 — Non-payment of sirkar 
tax — Revenue sale by Tahsildar — Sale con¬ 
firmed by Division Peishkar — Auction-pur¬ 
chasers title becomes complete on confirmation 
before the issue of certificate of sale, under 
S. 34 (6) — Object of sale certificate is to 
prove the fact of purchase — It is not by issue 
of certificate that purchaser obtains title to 
property — Non-issue or non-registration after 
issue of certificate does not affect title of pur- 
cha ^ r - (Para 4> 

at ^r br ? bam an( * K. T* Ninan, for Appel- 
pmoi N : Narayana Pillai and M. Ramanatha 

Pillai, for Respondent. 

The P laintifT is the 
appellant The plaint properties belonged to 

hnn end they were sold on 16-7-1111, for arrears 
of Sirkar tax and purchased in the name of the 

?£ C ? n !- defend ? nt - The Plaintiff would say 
that this purchase was with his money and 
was benami for him. The first defendant, who 

"k, S • 3 , cred ' tor of the second defendant, had 
obtained a decree in O. S. 570 of 1112 against 
hum. In execution of that decree, the first 
defendant attached the plaint properties as if 
they belonged to the second defendant and 
b r® u S b t ‘he same to sale, The first defendant 
himself purchased them in court auction and 
secured delivery of possession through court. 
The plaintiff had filed a claim petition. But 
that was dismissed and the order of dismissal 
was confirmed by the High Court. Pursuant 

the second defendant had 
"°LT>- ta,ned A he sale-sanr.ad or delivery of 
of . ,he P! ain t properties, so that the 

nrTT«rL re 7n n .t d l n Possession of the plaint 
properties, till the first defendant secured pos- 

m execution of the decree in O. S. 570 

n o de< ; ree and execution proceedings 
!P °* * 112 would not be binding on 

the plaintiff, as he was not a party to the same 
In these circumstances, the plaintiff filed this 
suit for a declaration of his title to the plaint 
properties and for recovery of possession of 
the same with mesne profits. The first defen¬ 
dant alone contested the suit. He stated that 
the properties belonged exclusively to the 
second defendant, that the revenue sale was 
not benami for the plaintiff, that the second 
defendant had obtained full rights over and 
possession of the plaint properties under the 
revenue sale, that the attachment, sale and 

Xt.SSS reli d ef that ^ « « 
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examination that, in the revenue auction, the 
properties were purchased by the second d’efen- 
:ai:: at his instance and in cross examination he 
would say that he did so as he was otherwise 
heavily involved, it was, therefore, evident that 
according to the plaintiif and the second defen- 
cnii:.. the latter was to be the ostensible owner 
ol the properties by virtue of the revenue sale 
1 hat was suilicient to protect the first defendant, 
ihe steps taken by him in execution of the 
decree obtained by him against the second 
defendant were proper and legal. 

(4) The main argument advanced bv the 
appellant’s learned advocate was that the second 
defendant had not obtained any right over the 
plaint properties by virtue of the revenue sale, 
as he had not obtained a sale certificate from 
the Peishkar. According to the appellant, 
unless the auction-purchaser obtained the raie 
certificate and got it registered, as provided for 
in S. 37 of the Revenue Recovery Act. tjie 
auction-purchaser’s title to the properties would 
not be complete. The position taken by the 
appellant did not appear to be correct. After 
the revenue sale, if it is conducted by 4 he 
Tahsildar. as is done in this case, he was to 
report the result to the Peishkar. under Section 
34 (1) of the Revenue Recovery Act. 1 of 10G8 
(Travancore). Then, under clause (4) of the 
same section, the Peishkar was to wait for 
thirty days to see whether any application to 
set aside the sale was forthcoming. If no such 
application was made, or if it was made anci 
rejected, the Division Peishkar had the power 
to confirm the sale. He is also given the dis¬ 
cretion even if no one has filed a petition to 
set aside the sale provided he had reason to 
think that the sale has to bo set aside. Anyhow, 
with the confirmation of the sale, the auction- 
nurchaser’s title to the properties would become 
complete. That was evident from clause (6) of 
S 34 and S. 35. In clause (6) of Section 34. 
it is stated that after confirmation of the sale, 
th* Division Peishkar shall register the lands 
sold in the name of the person declared to be 
the ourchaser and shall execute and grant a 
certificate of sale bearing his seal and signature 
to such ourchaser. Section 35 lays down that 
before the issue of the certificate referred to in 
section 34. the Tahsildar shah publish in the 
Sages in which the lands sold are situated and 
in the Preverthiear's Cutcherry the name> of che 
purchaser and the date of the purchase together 
with a' declaration of the .lawful succession o 
such ourchaser to all the rights and Proper > 
the former land-holder in the said land. 

Thus before the issue of the certificate by the 
Division Peishkar. the statute recognises the 
full rights of the auction-purchaser in the p. 
oen\cs. In the second sentence, m clause 6) 
•f'e^inn 34 there is a provision that the 
certificate issued by the Peishkar is to state 
the property sold and the name of the Purchaser. 

certificate is for purposes of provinig the f 

^ itsrJSiS^ss^p^gs 

Suva* & 

under section 34 shall be of the certi- 


(2) The trial'court found that the revenue 
authorities did not issue any sannad to the 
second delenuant as his auction right had been 
attached and sold in execution ot the decree 
in O. S. 570 of 1112, that the revenue sale had 
become merged in the court sale. that, as the 
.sale-sannad issued by the civil court had been 
registered, there was no necessity for the sale- 
certificate which the revenue authorities were 
to issue to the auction-purchaser (second 
defendant), that the suit was not barred bv 
limitation, that the revenue sale was benami for 
the plaintiif. that the plaintiif was, therefore, 
the owner of the plaint properties, that the 
delivery effected in O. S. 570 of 1112 was illegal, 
and that the plaintiff was entitled to the decla¬ 
ration prayed for. The suit was. therefore, 
decreed by the trial court. 

In appeal by the 1st defendant, the learned 
District Judge held that the revenue sale was 
not taken benami for the plaintiff, that there 
was no necessity to obtain the sale-certificate 
from the revenue authorities and register the 
same in order to confer full title on the auction- 
purchaser. that the first defendant obtained pos¬ 
session of the properties while the second 
defendant was in possession thereof, and that 
the plaintiff was not entitled to any of the 
reliefs claimed by him. The trial court decree 
was. therefore, set aside and the plaintiff’s suit 
was dismissed with costs in both the courts. 

(3) The plaintiff never questioned the validity 
of the revenue sale. In one place he had stated 
that he had asked the second defendant to pay 
the arrears of tax due on these properties and 
that the second defendant, inspite of paying the 
same, fraudulently purchased the properties in 
his name. In another place he stated that he 
had asked the second defendant to purchase the 
properties in revenue sale for him. as he had 
debts to a considerable extent and as he desired 
that these properties at least remained with 
him. 

The second defendant, while examined as 
P. W. 3. stated that he had purchased the 
properties in revenue auction without the know¬ 
ledge of the plaintiff. According to him. the 
plaintiff was surprised when he heard that he 
had purchased the properties in revenue sale. 
This is what he said as P. W. 3. 

* * * (Original in Malyalam). 

He had also stated that he had never paid the 
Sirkar Tax due from the plaintiff and that he 
had also been never asked by the plaintiff to 
nav the same. The second defendant was a 
dealer in coeoanuts and the plaintiff was one 
of his customers. There are certain entries in 
the second defendant’s accounts showing certain 
debits against the plaintiff, on the date of _hc 
revenue sale and on its 30th day when the sa e 
was to be confirmed. It was based on these 
entries that the plaintiff in this case raised the 
contention that the revenue sale was taken by 

Kadnn^'ch ’a*?>, 

were on intimate terms and so 'jgj 
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affect the purchaser’s title to the properties, as 
pointed out already. 

The necessity for the certificate in the revenue 
courts is only when, after the sale, the pur¬ 
chaser is not able to obtain possession of the 
purchased land. Section 36 states that where, 
notwithstanding the publication mentioned in 
Section 35, any lawful purchaser of land may 
be resisted and prevented from obtaining pos¬ 
session of his purchased land, the Division 
Peishkar, on application and production of the 
certificate of sale provided for by Section 34. 
shall cause the proper process to be issued for 
the purpose of putting such purchaser in pos¬ 
session in the same manner as if the purchased 
lands had been decreed to the purchaser by a 
decision of a Civil Court. 


It is, therefore, abundantly clear that, with 
the confirmation of the sale, the purchaser’s title 
to the properties has become absolute, for 
purposes of conferring title, the issue of the 
sale-certificate or its registration, as provided 
for in Section 37, are not necessary. Thus, the 
second defendant had obtained full title over 
the properties by virtue of the revenue sale and 
its confirmation by the Division Peishkar. It 
is also seen that a sale certificate had been 
prepared by the Assistant Peishkar to whom 
the right to confirm the sale had been con¬ 
ferred by Government. This was on stamp paper 
and a copy of the same had been issued to the 
first defendant, on application. He had Pro¬ 
duced the same in court and it is Ex. IX. Since 
the second defendant had lost all interest in 
the properties by virtue of the attachment and 
court sale in 0. S. 570 of 1112, he had not moved 
further in the matter in the revenue court and 
this was not going to affect the transfer of his 
right to the first defendant in the court-sale. 
It would be open to the first defendant himself, 
now that he had obtained the full rights of the 
second defendant over the properties, to get the 
sale certificate from the Peishkar, if necessary, 
and to get it registered. It was true that the 
second defendant had not obtained possession 
of the properties spld in revenue auction. That 
was because of the collusion between the 
plaintiff and the second defendant and the 
plaintiff’s possession was to be decreed as on 
behalf of the second defendant, for the plaintiff 
himself, as Pw. 6, had admitted that he allowed 
the second defendant to purchase the properties 
in auction m order to screen them away from 
his (plaintiffs) creditors. It was not necessary 
for the auction-purchaser or his assignee to 
apply for possession through the revenue court. 
It was enough if the purchaser secured posses- 
sum. In this case, in execution of the decree 
in O. S. 570 of 1112, the first defendant had 
secured possession and the plaintiff had ad¬ 
mitted that the first defendant was in posses- 
sion ° f the properties when the suit was filed. 
That was sufficient so far as the first defendant 
was concerned. 

(5) There was a further development in this 

debt's S i >laIntiff h eavily P involved in 
. d ' ev l n according to him, such debts 
came to over Rs. 17,000. A church had obtain- 
ed a decree against him in O. S. 770 of 1113 
It was admitted by the plff.. as Pw. 6. that this 
decree was got assignment by his son (?) who 
was in military service, that the same was 
executed by one Sreedharan Nair as the power 
of attorney holder of his son and that this 

fh^nrosA 31 } N u r had ’ ? fter the institution of 
Srt;« r « S ,k' s ^ re 2 P° ss ession of the pro¬ 
perties from the first defendant. The fight is 

how between that Sreedharan Nair and the first 
1852 Tra..0o./61 & 62 
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defendant, in O. S. 770 of 1113, for possession 
of the properties. At any rate, on the admis¬ 
sion of the plaintiff, it was seen that he no 
longer retained any right over the properties as, 
even according to him, the properties were pur¬ 
chased by Sreedharan Nair on behalf of his 
son in execution of a decree. He could, there¬ 
fore. have no further right over these properties 
except to the building in them where he was 
living. This building had not been sold in the 
revenue auction. The plaintiff could not, there¬ 
fore. have any further interest in these pro¬ 
perties. He had also not made out any ground 
to avoid the decree and execution proceedings 
in O. S. 570 of 1112. In substance, therefore, 
the decree of the lower appellate court is 
correct. It is confirmed and this appeal is dis¬ 
missed with costs. 

B/R.G.D. Appeal dismissed. 
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Muhamed Ummal Kannu, Petitioner v. Muthu 
Pillai. Counter-Petitioner. 

C. R. P. No. 166 of 1951, D/- 16-11-1951. 

Civil P. C. (1908), S. 151 and O. 23, R. 3 — 
Suit decreed on basis of compromise petition 
purported to have been signed by plaintiff and 
defendant — Defendant filing petition under S. 
151 to set aside decree — Allegation that defen¬ 
dant had not signed compromise petition — Ap¬ 
plication held was maintainable — (Travancore 
Civil P. C. (8 (VIII) of 1100), S. 115): 29 Trav 
LJ 1057 (FB), Foil.; 26 Trav LJ 452, Disting. 

(Paras 1 and 2) 

Anno: C. P. C., S. 151, N. 2, O. 23 R. 3 N. 28. 

S, Narayanan Potti, for Petitioner: M. Madha- 
van Nair, for Counter-Petitioner. 

REFERENCES: Courtwar/Chronological/ Paras 
C35) 26 Trav L J 452 i 

(’38) 29 Trav L J1057 (FB) 2 

ORDER: The defendant in O. S. No. 507 of 
1121 of the Padmanabhapuram Munsiff’s Court 
is the Revision Petitioner in this case. The 
suit was decreed on the basis of a compromise 
petition which purported to have been signed 
by the plaintiffs and the defendants. The defen¬ 
dant filed a petition to set aside the decree 
alleging that she had not signed the compro- 
mise petition The lower Court dismissed the 
petition on the ground that it is not maintain¬ 
able According to the lower Court, the remedy 
of the petitioner is a fresh suit. The lower 
Court has relied on the ruling reported in ‘26 
Trav L J 452’. That was a case in which the 
records of the case showed that the defendant 
appeared in court and confessed judgment The 
defendant contended that he did not appear 
in court and confess judgment and that it was 
a case of false personation and fraud practised 
by the plaintiff. It was held that the decree 
passed in the case was not an ex parte decree 
and that an application under O. 9, R. 13 would 
not lie. It was also held that the allegation of 
fraud and false personation was not substan¬ 
tiated. For these reasons the petition wa s dis- 
missed. I do not think that that ruling applies 
to the facts of this case. 

(2) ’MATHU EALI v. PYLI VARKEY’. 29 
Trav L J 1057 (FB) is a direct authority for the 
position that when a party to a compromise 
decree claimed the fact of his not having signed 
the compromise petition the court lias got juris- 
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diction to investigate the matter under Section 
115 of the Civil Procedure Code (Travancore). 
It was held in that case that a distinction has 
to be drawn between cases where a fraud is 
practised upon the Court and cases where a 
fraud is practised upon the party. 

“Where the question is whether there was 
consent in fact to the compromise there is 
power on the Court to investigate the matter 
under S. 115, Civil P. C. and to set aside the 
decree if it is satisfied that a party never 
in fact consented to it but that the Court 
was induced to pass the decree on the frau¬ 
dulent representation made to it that the 
parties had consented to the same. But 
where the parties have filed a compromise 
petition thus admitting consent as a matter 
of fact and when one of the parties alleges 
that this consent was procured by fraud this 
matter cannot be considered under the in¬ 
herent powers of the court." 

In the light of this ruling it has to be held that 
his petition filed by the defendant is main¬ 
tainable. 

(3) The order of the lower Court is therefore 
set aside and the petition of the defendant is 
remanded to the lower Court for disposal on 
the merits. The revision petition is allowed. 
There will be no order as to costs. 

C/V.R.B. Revision allowed. 
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KOSHI C. J., GOVINDA PILLAI AND 
VITHAYATHIL JJ. 

State v. Parameswaran Pillai, Counter Peti- 

• 

^Criminal R. P. No. 216 of 1951. D/- 
•(a) Evidence Act (1872), has 'no 

SSTu 

>f document — (Travancore Evidence Act 

>f 1 The’ words "any person” in Para 2 of 
S 73 are wide enough to cover an accused 
t>. are •;* fhp Court has no power to 

Swrwscr:: 

Anno' Evidence Act S. 73, N. 1. 

f ( b) Evidence Act (1872). Ss. 45, Illustration 

(C) k If accused 1 — vllidUy"- (ifijta- 

ETSWSJS. AC. U920,..S. 5, - 
“"(T^ncoV Identification of Prisoners Act 

(11 The 1 pra'ctfce^of taking the thumb im- 

StiTc 

( 1920 ): 1 Pat. 242: AIR 80; AIR 

Cri LJ 638. Dissen • Overruled. 

1950 Trav-C 5: 51 ^ lg) 

^dmtificattorf of C Prfsonere Actf's!*^5^N. 4 1 • 

(C) dC |LBterpreUtion of statutes - Language 
of statute plain and unambiguous — There 


Paras 
5 

4, 15 
15 
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no room for construction — Departure from 
pl ain language m search of intention not sug¬ 
gested by words of statute is not justified. 

Anno: C.P. C„ Preamble N. 7. 4) 

K- C. Chaeko, Public Prosecutor, for the 
State; K. P. Abraham, for Counter-petitioner. 
REFERENCES: Courtwar/Chronological/ Para 
(’39) AIR 1939 PC 47: (40 Cri LJ 364) 

(’32) 56 Bom 304: (AIR 1932 Bom 406: 

33 Cri LJ 666) 

(’26) 30 Cal WN 373: AIR 1926 Cal 531: 

27 Cri U 409 

(’27) 54 Cal 237: (AIR 1927 Cal 17: 

28 Cri LJ 99) 4, 5 

(’35) 39 Cal WN 986: (AIR 1935 Cal 308: 

36 Cri LJ 921) 4, 15 

(’50) AIR 1950 Cal 66: (51 Cri U 376) 6, 15 

(’51) AIR 1951 Cal 101: (52 Cri LJ 946 FB) 5,16 
(’27) 50 Mad 462: AIR 1927 Mad 696: 

27 Cri LJ 1251 

(’32) 55 Mad 903: (AIR 1932 Mad 391: 

33 Cri LJ 418 FB) 

(’22) 1 Pat 242: (AIR 1922 Pat 73 
23 Cri LJ 638) 

(’27) 6 Pat 623: AIR 1928 Pat 103 

28 Cri LJ 1028 

(’27) 6 Pat 305: AIR 1928 Pat 129 
28 Cri LJ 850 

(’23) 1 Rang 759: (AIR 1924 Rang 115: 

26 Cri LJ 108 FB) 

9 Trav LT 69 (SN) 

(’35) 1935 Trav LT 524 
(’50) AIR 1950 Trav-C 5: 

(51 Cri LJ 569) 

(1891) 15 AC 531: (61 LJ QB 265) 

(1844) 11 Cl and F 85: (65 R R 11) 

(1857) 6 HLC 61: (26 LJ Ch 473) 

(1797) 1 Plowden 353: (75 ER 536) 

(1886) 116 US 616: 29 Law Ed 746 
(1910) 218 US 245: 54 Law Ed 1021 
KOSHI. C. J.: This revision petition is direct¬ 
ed against an order of the Division First Class 
Magistrate of Padmanabhapurom refusing to com¬ 
pel an accused person to write out m Court two 
documents which are alleged to be in his hand¬ 
writing. The prosecution is for cheating and lor- 
gerv for the purpose of cheating. The SU^e re- 
Dre'senting the prosecution, made an application 
to the Court that the accused should be made 
to write four copies of each of the two documents 
forming the subject of the forgery charge agai^ 
him. The provision of law relied upon in that be¬ 
half was section 73 of the Evidence Act. The ac¬ 
cused who was given notice of the apphcathm 
filed a written objection to the effect that he can 
not be compelled to write out the documents^ 
that the court should turn down the request.of the 
prosecution. The Court rejected the anUnttB 
accepting the defence contention that 
person cannot be compelled to write <nit in Court 
copies of documents alleged to „^ c p t g R? 

by him. Hence this revision petition by the State. 

The lower Court places reliance for its deci¬ 
sion upon RAZAJM HAJAM v. EMPERORS 1 Pat 
242 and 'GUNAMUDAYAM PAKKIANATHAN V- 
SIRKAR’. A. L R. 1950 Trav-C 5. 

(3) After the revision was duly admitted wnen 
it came up before a learned Single Judge 
Raman C. J-> the learned counsel for ^ accused 

counter-petitioner raised an 

expression ’any person present m Court aceomn* 

in paragraph 2 of Section 73, 

not include an accused perMn. It ww P 

that the decisions on the point were no* 

form. The learned Chief Justice took toe ^ 

that the question was of sufficient importance 
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reference to a Full Bench and consequently order¬ 
ed 

•I, therefore, direct that the question as to whe¬ 
ther-an accused person will come under the cate¬ 
gory of "any person present in Court" within 
the meaning oi the second paragraph of Section 
73 of the Indian Evidence Act in the circum¬ 
stances of this case be referred for the opinion 
of a Full Bench of this Court.' 

(4 • Section 73 of the Evidence Act is in these 
terms: 

“In order to ascertain whether a signature, writ¬ 
ing or seal is that oi the person by whom it 
purports to have been written or made, any 
signature written or seal admitted or proved to 
the satisfaction of the Court to have been writ¬ 
ten or made by the person may be compared 
with the one which is to bo proved, although 
that signature, writing or seal has not been pro¬ 
duced or proved for any other purpose. 

The Court may direct any person present in 
Court to write any words or figures for the pur¬ 
pose of enabling the Court to compare the words 
or figures so written with any words or figures 
alleged to have been written by such person. 

This section applies also, with any necessary 
modifications, to finger-impressions." 

Paragraph 2 is couched in very wide terms. The 
words "any person" are wide enough to cover an 
accused person. It is a well-established rule of 
construction of statutes that where the language 
is plain and unambiguous, there is no room for 
construction, and the court is not justified in de¬ 
parting from the plain language of the statute in 
search of an intention which the words themselves 
io not suggest. Giving the words "any person pre¬ 
sent in court" occurring in paragraph 2 the meaning 
which those plain words require, it is clear that 
no category of person present in court is sought 
to be excluded from the scope of the provision 
enacted in paragraph 2 or paragraph 3. If the 
Legislature intended to exclude accused persons 
from the category of persons contemplated by the 
provision there is no reason why it should not 
have said so. 


That indeed is the view a Full Bench of the Ran¬ 
goon High Court took in ‘EMPEROR v. NGA TUB 
HIDING’. 1 Rang. 75D. Young. Offg. C. J. observec 
that paragraph 2 makes no exception in favour ol 
accused persons. Words to the same effect are 
seen also in the judgments of the other two learn 
ed Judges. This decision was followed by a learn¬ 
ed Single Judge of the Bombay High Court ir 
™ t OR . v * RAIVTOAO MANGESH-, 56 Bom 304 
Wadla J. who decided that case repeated the ob- 
servat on in the Rangoon case that if it was the 
intention of the Legislature to exempt an accused 
person from the operation of Section 73. there was 

fr ° m »ying so an d said he 
agreed with the Judgment. 

Doubt was however expressed by Lort-Williams J 
in 'KISHORI KLSHORE v. EMPEROR^ 39 C &1 
W N 986 as to whether the expr™ any 

2 includes an accused* person 

g.’B.MK essa 5 in that case to decide 
the point and the learned Judge’s doubt was based 

°n a decision of Rankin J. in ? AZIMDDdTv EM¬ 
PEROR , 54 Cal. 237 about the meaning of the same 

P ers °n’ occurri^Hf section ^2 

SftSJSP 1 Proc edure Code. Jack J. who sat 
with Lort-Williams J. to decide the above Calcutta 

stat ?, d that had It been necessary 
the q 1 uestion in that case he would! have 

Thf 73 d( f s include m accused person. 

The learned Judges also referred to the Rangoon 

case and the Bombay case referred to above 


<5* Here it is useful to notice that the decision in 
•AZIMUDDY v. EMPEROR’, '54 Cal. 237) has since 
been overruled by a Board of the Judicial Commi¬ 
ttee of which Sir George Rankin was himself a 
member. See ‘NARAYANA SWAMI v. EMPEROR . 
AIR 1939 P. C. 47. The question there was whether 
the words 'any person* in Section 162 of the Crimi¬ 
nal Procedure Code would include a person eventu¬ 
ally accused, but who at the time of making state- 
mem was not even suspected. The point arose 
whether his statement had to be excluded from 
evidence under the provision enacted by the sec¬ 
tion. Commenting on the conflict of decisions bear¬ 
ing upon the point Lord Atkin who pronounced 
the judgment m the case said thus at pp. 50 and 
ol: 


"This section which in its amended form was sub¬ 
stituted for the original Section by S. 34. Criminal 
P. C. Amendment Act. 1923, has been the 
subject of repeated decisions in the High Courts 
of India and has given rise to a distinct cleavage 
of opinion. The majority of the High Courts 
have held that it has no application to a state¬ 
ment made by a person who at the time it is 
tendered in evidence is an accused person; the 
minority have held that there is no such limita¬ 
tion. Their Lordships have been referred to at 
least twelve reported cases, all of which with 
others they have considered. 

The representative opinions on either side may 
be taken to be 54 Cal. 237 in a judgment of the 
then Rankin J. admitting such a statement 
against the accused and ‘SYAMO MAHA PATRO 
v. EMPEROR’. 55 Mad. 903 in a judgment of 
Reilly J. sitting in a Full Bench of the High 
Court of Madras rejecting the statement. The 
present Board have had the advantage of the 
presence of Sir George Rankin in giving a full 
consideration to all the reported decisions; and 
they have come to the conclusion that the 
words of the Section lead to the conclusion that 
the statement is not admissible even when made 
by the person ‘’ultimately accused". 

Other passages from the judgment of Lord Atkin 
u u t( > ^.Prosent occasion, are seen quoted by 
Harnes C. J. in a recent Full Bench decision of the 
CalcutU High Court reported as ‘SATYA KIN- 
KAR V. N1KHIL CHANDRA - , AIR 1951 Cal. 101. 
in that case the controversy was whether the 
provisions m Sections 94 and 96 of the Criminal 

C Z de relat . in8: respectively to "summons 
to produce document or other thing - ’ and "when 
search warrant may be issued -- would bring within 
f 0I> ^ ? ccus ? d arsons. Clause l of Section 
int ®r alia' that the Court may issue a 

in 10 1 th ® P^ 011 In whose Possession or 
power the relevant document or thing is believed 

dause ^staSf S?* t0 attcnd and produce «nd 
f i a “ s c e -. states khak any person required under 

gjL«2S r r I ,y t0 Produce a document or other 
« deemed to have complied with the 
requisition, if he causes such document or thing 

proSuce^ie'Sn^' 6 ^ ° f " t,ending perSOnally to 

°^ ie r th ‘ 08 s Section 96 prescribes the 
procedure the Court is empowered to adopt when 
the Court is satisfied that a summons under Sec¬ 
tion 94 will not be complied with etc., and in that 

Fs,n a n° °l CU r the words ‘ an - v Person - . Before 
the Full Bench it was contended that these sec¬ 
tions would not apply to accused persons. Harries 

Rpn^'h Whl v, pro ,? 0l } nccd 1116 J ud snient of the Full 
Bench exhaustively reviewed the case law bearing 

on the question and referring to Section wfow? 

"2* tonrt Wllemoulh t. oovefae 

right to serve a summons on a person accused 
in a case to produce a document, and thawt * 
nothing in the section to suggest that it would 
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not cover an accused person. Sub-s. (2) of S. 94 
provides that any person who is required to pro¬ 
duce may do so in a certain manner. Again the 
words "any peron" are wide enough to cover a 
person accused”. 

Section 96 is then quoted and it is observed: 

"Again this section is absolutely general in terms 
and would apply to any person to whom a sum¬ 
mons or order under section 94 has been address¬ 
ed. Of course if no summons under section 94 
could be addressed to an accused person then S.96 
would not apply to an accused person. But as 
I have already said S. 94 is framed in the widest 
possible terms, and that being so it appears to 
me that a search warrant under section 96, Cr. 
p, C could be issued to search the premises of an 
accused person who was known to be in posses¬ 
sion of a document and who had refused to pro¬ 
duce it after a summons for production has been 
served upon him". 

In the course of the judgment the learned Chief 
Justice quotes from the judgment of Lord Atkin 
in 'NARAYAN SWAMI v. EMPEROR'. The re¬ 
levant passages occur at pp. 104 and 105 and they 
read as follows: 

"The importance of giving all words in a section 
their full and grammatical meaning was stress¬ 
ed by their Lordships of the P. C. in the case of 
NARAYANA SWAMI v. EMPEROR', AIR 1939 
P. C. 47. In that case, their Lordships had to 
consider whether the phrase "any person in S. 
162. Cr. P. C. covered an accused person^Ttm 
Court had held in the case of AZIMUDDY \ 
EMPEROR'. 54 CaL 237 that the phrase an> 
person' could not cover an accused iperson!be¬ 
cause if such a meaning was given to it then S. 
162, Cr. P. C., would be in conflict with S. 27, Evi 

dence Act. ^ . ,. 

Nevertheless their LordsWps °J the P C held 
that the term "any person in S. 162. or. p. o. naa 
to be Given its ordinary and grammatical mean- 
ng and ^ the phrase was wide enough to cover 
a Lrson accused in the case the section applied 
fn^im as weU as to others. In the judgment of 
the Board which was delivered by Lord Atkin 
stress is laid on the importance of a grammatica 
construction and two well-known observations of 
riiatinEuished English Judges were referred 
ZV ‘SSSv v ! PEARSON'. (1857) 6 HLC 61 at 
p ' 106 Lord Wensleydale observed: 

•I have been long and deeply impressed with 
the wisdom of the rule, now I believe universal¬ 
ly adopted, at least in the Courts of Law ‘ n West- 
minster Hall, that in construing wills and indeed 

statutes and all written uist f ru .^ n ^ s ' d t . h ® s ^be 
matical and ordinary sense of the words is woe 
adhered to. unless that would lead to some^ab¬ 
surdity or some repugnance or incoretetenq? wRh 
the rest of the instrument, in which case th 
grammatical and ordinary sense of the words 
may be modified, so as to avoid that absurdity 
and inconsistency but no further. 

•In 'COMMRS. FOR SPECIAL PURP°SES OF 
INCOME-TAX v. PEMSEL'. aMl) i5 AC 531. 
Lord Halsbury L. C. observed at p. 542 
lords, to quote from the language °fTta*ilC.J. 
when delivering the opinion of the Jud gs ‘n th 
PEERAGE CASE, (l<m> u K/i fr 

SIS 
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clare the intention of the lawgiver. But if any 
aoubt arises from the terms employed by the 
Legislature, it has always been held a safe means 
of collecting intention, to call in aid the'ground 
and cause of making the statute, and to have re¬ 
course to the preamble which according to Dyer 
C. J. CSTOWEL v. LORD ZOUCH’, (1797) 1 
Plowden, 353 at p. 369) is a key to open the minds 
of the makers of the Act and the mischiefs which 
they are intended to redress." • 

As I have said earlier, giving S. 94 ordinary 
grammatical construction it must be held that 
it applies to accused persons as well to others.... 

(6) In *GOLAM v. THE KING*, AIR 1950 Cal 
66 the Calcutta High Court had to consider the 
question of the applicability of Section 73, Evidence 
Act, to accused persons and the view held was that 
the section did apply to such persons. The case 
related to the legality of taking specimen thumb 
impressions in Court and that case will be referred 
to in greater detail later on in this order. 

(7) The foregoing discussion and the authorities: 
cited will clearly show that there is no substance 
in the contention that Section 73 of the Evidence) 
Act has no application to accused persons. We 
accordingly repel it. 

(8) The question then is whether the learned 
Magistrate went wrong in holding that he had no 
power to compel the accused to write out from (in?) 
court the alleged forged documents. The relevant 
words used in paragraph 2 of sections 73 are that 
the Court ‘“may direct' any person present in 
Court" (the italics (here in ‘ ’ are ours). It is 
plain that the word 'direct'connotes an idea differ¬ 
ent from what the word 'compel' signifies. The word 
compel occurs in several sections of the Evidence 
Act. See for instance Sections 125, 129, 130, 131 and 
132. The idea of using or not using, as the case 
may be. of force appears on the face of these sec¬ 
tions. There is hence no warrant for the conten¬ 
tion raised on behalf of the State that the Court 
can compel an accused person to write down some¬ 
thing to its dictation when all that section 73 states 
is that the Court may ‘direct' any person present 
in Court etc. When this aspect was discussed at 
the bar the learned Public Prosecutor was con¬ 
strained to concede that the Court had no power 
to compel an accused to write out the contents 
of a document alleged to have been forged by him. 

( 9 ) in this context reference mayusef ully be 
made to the decision in 'SIRKAR v. lTTICHERIA, 
(19351 Trav LT 524 where this identical question 
came up for decision. At that time there ^asno 
Fvidence Act in Travancore, but the learned 
Judges Nokes and Sivasankara Pillai JJ. held that 
fflSdSS trials tt>, provision 

could be invoked by courts m that JunsMiion. 
Their view was that while criminal courts had 
nower to require an accused person present in 
fSS to write words or figures for the purpose of 

sue a w as?*- 

nm The learned Public Prosecutor however com- 

IEas 

ments forming the s V b ]^ Hmate but we blame the 
him. The complaint is was agitat- 

SBSfS ?£ V^SrJer considered the 
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question whether he had, to use the language em¬ 
ployed by Nokes J., the lesser jurisdiction merely 
to require the accused to write. It is clear that the 
Magistrate did not attempt to exercise that lesser 
jurisdiction and we therefore set aside the order 
and direct the Magistrate to rehear the petition 
and to exercise the discretion vested in him by law 
in the light of the observations herein contained. 

(11) Whether any adverse inference could be 
drawn by the accused’s refusal to comply with any 
direction the Court will hereafter give is a matter 
about which we do not now feel obliged to pro¬ 
nounce upon. 

(12) In allowing the revision and directing the 
lower court to rehear the matter we have not 
omitted to notice that the reference order has only 
asked for the opinion of the Full Bench. At the 
hearing both sides invited us to finally dispose of 
the petition ourselves and acceding to that we have 
decided the revision petition itself. 


(13) Tlie revision petition has challenged the 
correctness of the decision in 'GUNAMUDAYAN 
PAKKIANATHAN v. SIRKAR’, AIR 1950 Trav C 5. 
Though the counter-petitioner would seem to have 
relied upon it before the learned Single Judge no 
reference was made to that case before us by his 
•learned counsel. For the State it was strenuously 
jargued that in enunciating the rule of the decision 
that the practice of taking the thumb impression 
;of the accused and using it against him is incon¬ 
sistent with the principle of a fair trial, the learn¬ 
ed Judges had overlooked the provisions of Sec¬ 
tion 73, Evidence Act, and Section 5 of the Travan- 
core Identification of Prisoners Act, XI(ll) of 1112. 
The Travancore Evidence Act was enacted in 1117 
and Section 73 thereof is in the same terms as 
Section 73 of the Indian Evidence Act. Section 73 
of the Indian Evidence Act has already been quoted 
in this order. Section 5 of the Travancore Identi¬ 
fication of Prisoners Act reads thus: 


M If a Magistrate is satisfied that, for the purpose 
of any investigation or proceeding under the 
Code of Criminal Procedure, it is expedient to 
direct any person to allow his measurements or 
photograph to be taken, he may make an order 
to that effect, and in that case the person to 
whom the order relates shall be produced or 
shall attend at the time and place specified in 
the order and shall allow his measurements or 
photograph to be taken as the case may be by 
a police officer; 


Provided that no order shall be made directing 
any person to be photographed except by a Magls 
trate of the First Class; 

Provided, further, that no order shall be made 
under this section unless the person has at some 
time been arrested in connection with such in- 
vestigation or proceeding.’* 

Section 6 provides as follows: 


(1) If any person who under this Act is requir 
to allow his measurements or photograph to 
taken resists or refuses to allow the taking of t: 
same, it shall be lawful to use all means nec« 
sary to secure the taking thereof. 

(2) Resistance to or refusal to allow the taki) 

shall e h^ U S^* 0r v? h0U)graphs Under this A 
i 7 Q to be an offence under Sectii 

179 of the Travancore Penal Code” 

By “hi Act gives to •‘measui 

ment , it includes finger impressions and foot-pri 
impressions, (Vide Section 2a). Presumably 5 ti 

'SIRKAR v. r 

fii 193 a 5) , Trav LT 524 paved the wi 

r p^ enact ? e * nt °? Travancore Identificati< 
of Prisoners Act and that Act is practically a ve 
batim reproduction of the Identification of Pi 
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soners Act XXXIII(33) of 1920 passed by the Indian 
Legislature. Cochin also adopted that law by 
enacting the Identification of Prisoners Act, XV(15) 
of 1112. As in Travancore it followed the same 
lines as Act XXXm (33) of 1920. In the state¬ 
ment of Objects and Reasons attached to the BUI 
which eventually became the Identification of Pri¬ 
soners Act, XXXm (33) of 1920 the necessity for 
the law relating to the identification of prisoners 
has been explained as follows: 

-Tlie object of the Bill is to provide legal autho¬ 
rity for the taking of measurements, finger im¬ 
pressions. foot-prints and photographs of persons 
convicted of or arrested in connection with cer¬ 
tain offences. The value of the scientific use of 
finger impressions and photographs as agents in 
the detection of crime and the identification of 
criminals is well known. & modern developments 
in England and other European countries ren¬ 
der it unnecessary to enlarge upon the need for 
the proposed legislation. 

The existing system by which the Police in 
India take finger impressions, photographs etc., 
of criminals and suspected criminals is void of 
legal sanction, except as regards registered mem¬ 
bers of criminal tribes, in whose case provision 
exists for the taking of finger impressions in 
Section 9 of Criminal Tribes Act. 1911 (111(3) of 
1911). The need for legalising the practice has 
long been recognised, but it was not thought ex¬ 
pedient to take the matter up so long as no prac¬ 
tical difficulties arose. Instances have recently 
been reported to the Government of Lidia where 
prisoners have refused to allow their finger prints 
or photographs to be taken. With a view to pre¬ 
vent such refusals in future it is considered neces¬ 
sary without further delay to place the taking 
of measurements etc., which, is a normal inci¬ 
dent of police work in India as elsewhere, on a 
regular footing.” 

(14) We consider it unfortunate that the atten¬ 
tion of the learned judges in ‘GUNNAMUDAYAM 
PAKKIANATHAN v. SIRKAR’, (AIR 1950 Trav-C 
5) was not invited to either of the statutory provi- 
sio ns re ferred to above or to the case in 'SIRKAR 
v. nTYCHERIA’, (1935 Trav LT 524). The learn¬ 
ed Sessions Judge who tried the case (Sessions case 
No. 14 of 1123 of the Nagercoil Sessions Court) 
which gave rise to ’GUNNAMUDAYAN PAKKIA¬ 
NATHAN v. SI RKAR ', was bound by the decision 
in 'SIRKAR v. ITTYCHERIA*. The. Evidence Act 
and the Identification of Prisoners Act had long 
been passed into law when the trial in the later 
case took place. It is remarkable that the Public 
Prosecutor or the defence counsel did not bring to 
the notice of the Judges of this Court the relevant 
statutes or the decision. The case in *9 Trav. LT 
69’ (short notes) referred to by the learned Judges 
did not relate to a case of an accused person being 
made to write or to give his thumb impressions. 
In a prosecution for counterfeiting the Committing 
Magistrate got the accused to demonstrate the 
process of counterfeiting and naturally the High 
Court condemned that method in severe terms. 
There is no law warranting such a procedure, but 
that case was no guide to decide 'GUNNAMUDA¬ 
YAM PAKKIANATHAN v. SIRKAR’. 


(15) In 'GUNNAMUDAYAM PAKKIANATHAN 
v. SIRKAR’. (AIR 1950 Trav-C 5) the learned 
Judges feU into the error of following ‘BAZARI 
HAJAM v. EMPEROR’, (1 Pat 242) which in its 
turn had omitted to notice Section 73 of the Evi¬ 
dence Act and Section 5 of the Identification of 
P rison ers Act. The Patna High Court itself has 
dissented from that decision in subsequent cases 
and so too other High Courts. A ver^instructive 
summary of the subsequent case law on the point 
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h f ? und J n the Judgment of the Calcutta 

( ?°:' rt ‘ n , GOLAM RAHMAN v. THE KING' 
66. already referred to. Lahiri J. 
«ho gave the decision of the Division Bench states 
as follows in paragraph 18 of his judgment- 


The fourth point of law raised in the appeal re¬ 
lates to the legality of taking, specimen thumb 
impressions in Court. Mr. Taiuqdar has argued 
that this procedure is wholly unwarranted and 
relied upon ‘BAZARI v. EMPEROR', 1 Pat 242: 
AIR 1922 Pat 73, where it was observed that 
there is no law which authorises a Court to ask 
the accused to do something which may have a 
tendency to incriminate them. It is remarkable 
that in this case the attention of the Court was 
not invited to S. 73, Evidence Act. This decision 
was dissented from by the same High Court in 
the cases of BASG1T SINGH v. EMPEROR*. 6 
Pat 305: AIR 1928 Par 129: 28 Cr. L. J. 850 and 
'ZAHURI SAHU V. EMPEROR*. 6 Pat 623: AIR 
1928 Pat 103: 28 Cr LJ 1028 in which reliance 
was placed upon S. 5 of the Act XXXIII (33» ot 1920 
(Identification of Prisoners Act) which authorises 
a Magistrate for the purpose of any investiga¬ 
tion under the Criminal Procedure Code to direct 
finger impression to be taken. 


In the case of ‘PUBLIC PROSECUTOR v. KAN- 
DA SAMI', 50 Mad 462: AIR 1927 Mad 696: 27 
Cr. LJ 1251 the Madras High Court has dissent¬ 
ed from the view taken by the Patna High Court 
in 'BAZARIS CASE*. 1 Pat 242: AIR 1922 Pat. 
73 and held that it is not illegal or improper 
for a Magistrate to direct the finger print of the 
accused to be taken in the course of a criminal 
trial where he is charged with the offence of 
forgery of a finger print. The Bombay High Court 
has taken the same view as the Madras High 
Court in the case of EMPEROR v. RAM RAO*, 
56 Bom 304: AIR 1932 Bom 406: 33 Cr LJ 666. 


In the case of SUPERINTENDENT AND RE¬ 
MEMBRANCER OF LEGAL AFFAIRS, BENGAL 
v. KIRAN BALA DASI*. reported in *30 Cal. W. N. 
373: AIR 1926 Cal 531: 27 Cr LJ 409. (C. C. 
Ghosh and Duval JJ.) it was held that the pro¬ 
cedure of directing the specimen of the thumb 
impression of the accused to be taken was per¬ 
missible under S. 5 of Act XXXIII (33) of 1920 as 
also under illustration (c> of S. 45, Evidence Act. 
but no reference was made to the provisions of 
S. 73. Evidence Act. In KISHORI v. EMPEROR'. 
39 CWN 986: AIR 1935 Cal 308 : 36 Cri LJ 921, 
there was a difference of opinion between Lort- 
Williams and Jack JJ. on the question whether 
S. 73, Evidence Act, applied to such a case al¬ 
though it was not necessary for the learned 
Judges to decide the point. 


The obiter dictum of Lort-Williams J. was to the 
effect that it was doubtful whether the word ■’per¬ 
son*’ in S. 73 applies to an accused person where¬ 
as the obiter dictum of Jack J. was to the effect 
that S. 73 does apply to the accused in a criminal 
trial. The question of the applicability of S. i* 
to the accused in a criminal trial was decided in 
the affirmative by a Full Bench oi 
High Court in KING EMPEROR v. NAGA 'TITO 
ALAING’. 1 Rang 759: AIR 1924 Rang. Ha. 26 
Cri LJ 108 FB where it was pointed out that 
S. 342. Criminal P. C.. does not prevent the ap¬ 
plication of S. 73, Evidence Act to a criminal 
trial. Young C. J. observed as follows: 


“Section 342, Criminal P. C., rdates only to 
oral questioning of the accused and does not 
prohibit a direction to make a thumb impres¬ 
sion anv more than it prohibits a direction to 
him to face a witness in order that he may be 
Identified.” 


(FB) (KoshiC. J.) 
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Section 73, Evidence Act, is quite general in its 

£wntift£ d ap ? lled t0 aU cases and there is no 
exception in favour of an accused person, if 

there is nothing in the Criminal Procedure Code 
v.nicn precludes its application to criminal trials 
we ao not see any reason why the plain language 
oi the section should not be given its full effect 
The operation of any other Act is. of course ex¬ 
pressly saved by S. 2. Evidence Act. We agree 
with Young C. J. that S. 342, Cr. P. C. does not 
make S. 73. Evidence Act, inapplicable to criminal 
trials. We accordingly, hold that the procedure 
followed in taking specimen thumb impressions 
under the direction of the Court is in strict com¬ 
pliance with S. 73 and S. 45, ill(c), Evidence Act 
& also S. 5 of Act XXXIIH33) of 1920. The 
fourth point raised by Mr. Taiuqdar is accordingly 
overruled." 


The point referred to in the latter half of the 
above extract would appear to have troubled the 
minds of the learned Judges in ‘GUNNAMUDA- 
YAM PAKKIANATHAN v. SIRKAR*. It is seen 
stated in their Judgment that on principle it ap¬ 
peared to them that the accused could not be re¬ 
quired to furnish any evidence in support of the 
case for the prosecution. Mr. K. P. Abraham the 
learned counsel who appeared before us for the 
counter-petitioner, while not referring to *GUNNA- 
MUDYAN PAKKIANATHAN v. SIRKAR’, sought 
to reinforce the idea underlying that decision by 
contending that to compel a person to write dowm 
anything to Court's dictation or to give finger im¬ 
pressions came within the interdict of Article 20 (3> 
of the Constitution of India which provides that 
no person accused of any offence shall be compell¬ 
ed to be a witness against himself. 


(16) The point does not strictly arise in this 
rase as we have held that the Court cannot compel 
in accused person to write dowm the contents of a 
document alleged to have been forged by him. or 
even his name or signature. However as law per¬ 
mits compulsion to be used by a Court to take an 
accused person’s finger-impressions and as we are 
discussing the correctness of the decision in ‘GUN- 
N A MUD A YAM PAKKIANATHAN V. SIRKAR’, it 
is interesting to notice that the same argument 
was raised in *SATYA KINKAR v. NIKAIL CHAN¬ 
DRA*. (AIR 1951 Cal 101) with reference to Ss. 94 
and 96 of the Criminal Procedure Code. The argu¬ 
ment was repelled there. 

The learned Counsel for the counter-petitioner 
invited our attention to ‘BOYD v. UNITED 
STATES’, (1886) 116 US 616: 29 Law Edn. 746. A 
provision similar or identical in terms to Article 
20(3) of the Constitution forms part of the Fifth 
Amendment to the Constitution of the United 
States of America, but the said case deals not only 
with the Fifth Amendment but also with the 
Fourth Amendment. Attempt was made in the 
Indian Constituent Assembly to introduce a fourth 
:lause to Article 20 on the lines of the Fourth 
Amendment but it was negatived. Vide Volume 
VII Constituent Assembly Debates pp. <94 to/9/ 
and 840 to 842. Besides. ‘BOYD v. UNITED 
STATES’, has not been approved in subsequent 

decisions. 

(17) It would here be instructive to quote a pass¬ 
age from a judgment of Just ice Oliver Wendell 
Holmes* 01 In HOLT v. UNITED STATES'. (1910) 
•>18 US 245: 54 Law' Edn. 1021 at page 1030 
(Lawyers edition) that very distinguished Judge 
said: 

‘•Another objection is based upon an extravagant 
extension of the 5th Amendment A question 
aro^e as to whether the blouse belonged to the 
prisoner A witness testified that the prisoner 
Et on and it fitted him. It is objected that 
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he did this under the same duress that made 
hie statements inadmissible, & that it should be 
excluded for the same reasons. But the prohibi¬ 
tion of compelling a man in a criminal Court to 
be witness against himself is a prohibition of the 
use of physical or moral compulsion to extort 
communications from him. not an exclusion of 
his body as evidence when it may be material. 
*The objection in principle would forbid a jury to 
look at a prisoner and compare his features with 
a photograph in proof. Moreover, we need not 
consider how far a court would go in compelling 
a man to exhibit himself. For when he is ex¬ 
hibited whether voluntarily or by order, and even 
If the order goes too far. the evidence, if mate¬ 
rial, is competent.” 


(18) The foregoing discussion would show that 
the contention raised on behalf of the State that 
'GUNAMUDAYAN PAKKIANATHAN v. SIRKAR’, 
(AIR 1950 Trav-C 5) does not correctly lay down 
the law regarding the Court’s jurisdiction to com¬ 
pel an accused person present in Court to give his 
Anger impressions or the use which the Court could 
make of the impressions so taken is plainly right. 
We accordingly overrule that decision. 
The judgment in that case does not even show 
that the accused had raised any objection to his 
finger impressions being taken by the Court. 

(19) In the result we allow the revision, direct 
the lower Court to rehear the petition giving rise 
to it and dispose of it according to law in the light 
of this order. 


A/V.R.B. 


Revision allowed. 
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Second Appeal No. 575 of 1124, D/- 20-8-1951. 

Civil P.C. (1908) 0. .21, R. 16, proviso 2 — 
Subsequent mortgagee obtaining decree on his 
mortgage and purchasing in execution mort- 
property subject to prior mortgage — 
Prior mortgagee obtaining decree on his mort¬ 
age — Debt directed to be realised personally 
from mortgagor — Puisne mortgagee purchasing 
aecree obtained by prior mortgagee and taking 
out execution — Proviso 2 to O. 21, R. 16 held 

2“ "8* — ?y purchase of equity of re- 

demption decree held was extinguished pro 
Canto. — (T.P. Act (1882), S. 82) 

A decree was passed on foot of a simple 
mortgage which defendant 1 had executed 
m favour of original decree-holder. Defend¬ 
ants 2 to 6 were impleaded in the suit as 
subsequent encumbrancers. The suit was 
on the first mortgage. The decree directed 
realisation of debt personally from de¬ 
fendant 1 and by sale of mortgaged pro- 

w* L a 0n 5 pn 5 p t0 this suit defendant 2 
• “2 obtained a decree on ihe puisne mort- 
gage m his favour and in execution there- 

? ur 5u as f d the mor *gaged property 
subject to the first (prior) mortgage. Sub¬ 
sequently he got the first mortgage decree 

favour and filed execution 
application The execution was objected to 
by the subsequent encumbrancer on the 
ground that the purchase of the prior mort-’ 
gagees decree by the puisne mortgagee- 
auction-purchaser brought about the ex¬ 
tinguishment of the decree: 

Held that the proviso 2 to O. 21, R. 16 
bad no application to the case, the assigned 
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decree not being one “for payment of 
money against two or more persons/’ The 
fact that a mortgage decree for sale has 
for certain purposes been recognised as a 
decree for money was not sufficient to 
attract to such a decree the proviso. 12 
Ind. Cas. 70 (Cal.): 19*47 Trav. LR 603. Rel. 
on: Case law discussed. (Paras 5, 6) 

(Principle of merger embodied in pro¬ 
viso to O. 21. R. 16 discussed (Para 6) ). 

Held further, that had it not been for the 
super imposition of a purchase by de¬ 
fendant 2. of the equity of redemption of 
the mortgaged property in execution of the 
decree he obtained on his mortgage, de¬ 
fendant 2 could have been allowed to exe¬ 
cute the decree. The two mortgages, the 
prior mortgage and the puisne mortgage 
were in respect of the same property and 
when defendant 2 who had purchased the 
mortgaged property in execution of the 
decree he obtained, acquired the entire 
interest of the prior mortgagee-decree- 
holder there was complete fusion of the 
interests of the judgment-debtor and the 
judgment-creditor in one and the same 
person. The decree therefore got ex¬ 
tinguished pro tanto. i.e.. in the ratio 
which the property purchased bore to the 
rest of the property mortgaged, the moment 
the defendant 2 purchased the prior mort¬ 
gagee-decree-holder’s rights. If the vesting 
of part of the equity of redemption in the 
mortgagee is tantamount to a discharge or 
satisfaction of a proportionate part of the 
mortgage debt, there was no reason why 
an execution court should not recognise it 
and go into the question of the extent to 
which the decree had been satisfied. Sec¬ 
tion 47 would seem to be comprehensive 
enough to cover the case. Thus the decree 
did not become unexecutable but was ex¬ 
tinguished only pro tanto: 5 All 27, Rel. on; 
Case law reviewed. (Paras 7, 8-10) 

Anno: Civil P.C. O. 21 R. 16 N. 17 and 3 
T.P. Act S. 82 N. 18. 

T. K. Joseph, for Appellant; P. K. Varghese, 
for Respondents. 
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KOSHI J.: This second appeal is brought by 
the assignee-decree-holder in O. S. 676 of 1111 
of the Chengannur District Munsiffs Court 
against the concurrent decisions that court and 
the District Court of Mavelikara passed refus¬ 
ing execution of the decree at his instance. He 
was defendant 2 in the suit. The decree is 
dated 9-4-1117 and it was passed on foot of a 
simple mortgage, defendant 1 had executed in 
favour of the original decree-holder. Defendants 
2 to 6 were impleaded in that suit as subse¬ 
quent encumbrancers. The bond put in suit 
created the first mortgage over the property. 
The decree directed realization of the debt per¬ 
sonally from defendant 1 and by the sale of 
the mortgaged property. Long prior to the 
institution of that suit defendant 2 had obtain¬ 
ed a decree in O. S. No. 868 of 1103 on the 
file of the Thiruvella District Munsiffs Court 
on the puisne mortgage in his favour and in 
execution thereof had purchased the mortgaged 
property subject to the prior (first) mortgage. 
That court purchase was in 1108. On 1-11-1120 
defendant 2 got the decree in O. S. 676 of 1111 
assigned in his favour and on 9-11-1120 together 
with the original decree-holder filed the execu¬ 
tion application giving rise to this second 
appeal. On notices being given of the applica¬ 
tion to the defendants, defendant 5, one of the 
persons impleaded as a puisne encumbrancer, 
objected to the execution on the ground that 
the purchase of the prior mortgagee’s decree by 
the puisne mortgagee-auction-purchaser brought 
about the extinguishment of the decree and 
that the execution application should therefore 
be dismissed as the decree itself had ceased to 
exist. Defendant 2 resisted the contention and 
even contended that defendant 5 had no locus 
standi to oppose the application. The learned 
District MunsifF upheld the objection raised by 
defendant 5 and passed an order dismissing 
the execution application. The decree was also 
recorded as satisfied. # The Munsiffs order is 
brief and clear and it may well be quoted here: 
“The 5th defendant has filed this objection 
The decree is against the first defendant and 
defendants 2 onwards are subsequent en¬ 
cumbrancers. The second defendant is the 
assignee-decree-holder. The second defendant 
purchased the properties in court sale in 
O. S. No 868 of 1113 of the Thiruvella 
Munsiffs subject to this decree debt. He 
has therefore become liable to pay the debt 
and is the representative of the defendant. 
The decree has therefore been satisfied. This 
contention of the defendant-petitioner has 
not been seriously disputed at the argument. 
It was argued that even if the assignee- 
decree-holder is a representative of the de¬ 
fendant prior charge subject to which the 
properties were purchased in O. S. 868 ot 
1103 was only Rs. 190 and a moiety thereof 
and interest will together amount to Rs. 285 
and that there remains a large balance in 
the decree debt and that the assignee-decree, 
holder has not got possession of the property 
purchased in court sale owing to the obstruc 

tion at the instance of the vJlPti^the^rior 
Since the purchase was subject to the prior 

charge and interest the debt has been satis¬ 
fied when the purchase was made. The argu 
ment therefore cannot be accepted The 
Sion petition is in the arcumstances 
allowed and the suit is struck off. 

Defendant 2 took the matter in appeal before 

the Mavelikara District Court in 2 t „hpp 

1121 and the learned Temporary Second Juage 
Who heard the appeal dismissed it confirming 
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the Munsiffs decision. In so doing while refer- 
ring to the ground on which the learned Munsiff 
rested his decision the learned Second Judge 
held that the case fell within the mischief ol 
the second proviso to Order XXI R. 16, CPC 
and based his decision of the appeal on that 
ground. As a result of that the best part of the 
argument in the second appeal happened to be 
confined to the question how far the learned 
Judge's view is correct. 

(2) Rule 16 of Order XXI relates to applica¬ 
tions for execution by transferees of decrees 
and proviso 2 to the said rule enacts that 
where a decree for the payment of money 
against two or more persons has been trans¬ 
ferred to one of them, it shall not be executed 
against the others. Here the decree under exe¬ 
cution grants personal relief only against de¬ 
fendant 1. the executant of the mortgage and 
it is therefore difficult to hold that the decree 
is one "for payment of money against two or 
more persons.” The true construction of this 
proviso has been the subject of much contro¬ 
versy but it has now come to be recognised 
that the true meaning to be given to it is what 
Sir Asutosh Mookerjee J. attributed to it in 
■LALDHARI SINGH v. MANAGER. COURT OF 
WARDS, BHABATPURA’, 12 Ind Cas 70 (Cal.). 
In that case the learned Judge said : 

"The plain meaning of the proviso is, that it 
is applicable only to the case of a decree for 
payment of money personally by several per¬ 
sons jointly: in other words the expression 
"a decree for money against several persons 
signifies a personal decree for the payment of 
money against two or more defendants joint¬ 
ly.” 

% 

Among cases which follow this inteipretation 
mention may be made of the decisions m 
•RAJARATHNA NAIDU v. RAMACHANDRA 
NAIDU’. AIR 1924 Mad. 901(1) and MD. 
ABDUL KADIR v. ABDUL KADIR AIR 1926 
Mad. 1141. Even earlier to the decision in 12 
Ind Cas 70 (Cal.), the Calcutta High Court and 
in ‘LALLA BHAGUN PERSHAD v. HOLLO¬ 
WAY’. 11 Cal. 393 said that the proviso re¬ 
ferred to a decree for money personally due by 
two or more persons and that it did not apply 
o a case where a defendant from whom noth¬ 
ing was personal ^e purchared the dwree. 

In 'PANACHAND POMAJI v. SUNDRA BAi 
31 Bom. 308 the Bombay High c ? urt ., h p e1 ^ 
the proviso applied only where ‘n toe decree 
there was a distinct order upon the d^endant 
nersonallv to pay the money. In the two Cal 
cutta cases and in the Bombay decision it wa 
the old S 232 that came up for interpretation. 
In the old Code the words in at proviso 2 were 
-for the money”; but those words have now 

704 it has been pointed out that the chang 

a decree for payment of ^2 5 thlm has-taken 
more persons and where one of the >rhe 

an assignment of . ^^^n^ochin in the 'cases 
same view was taken^ m C K h URUVANC HAN’, 

rep «l! e< L Kin IB 23 The Travancore deci- 
SSM2S on .ho ones- 
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tion both in Travancore and outside fairly ex¬ 
haustively. 

(3) In the Travancore and Cochin cases 
mentioned above the puisne mortgagee who 
had obtained an assignment of the prior mort¬ 
gagee’s decree was allowed to execute the de¬ 
cree as in either case the puisne mortgagee- 
purchaser was not personally liable for the 
debt. 

(4) Had it not been for the superimposition 
of a purchase by defendant 2, the appellant of 
the equity of redemption of the mortgaged pro¬ 
perty in execution of the decree he obtained 
on his mortgage we would have had to allow 
the second appeal and permit the appellant to 
execute the decree. The learned Munsiflf fully 
comprehended the bearing of that fact on the 
decision of the case, but unfortunately the 
learned appellate Judge thought it fit to base 
his conclusion on the second proviso to Order 
XXI, R. 16 which we have shown cannot apply 
to a case where there is no decree for payment 
of money against two or more persons jointly. 
It was the view taken by the learned Judge in 
l^ e L C0Ur * below ^e contesting respondent 
(4th respondent-defendant hereinafter referred 
to as the respondent) was trying to support. We 
have therefore necessarily to refer to the cases 
to which our attention was invited by the res¬ 
pondent’s learned Counsel. 

(5) The more important among those cases 
have been referred to and distinguished, or dis¬ 
sented from, by Sankarasub.ba Iyer J. in the 
decision in ‘ANTHONY v. KRISHNAN’, 1947 
irav. LR 603 and as we are generally in agree¬ 
ment with the view expressed in that case we 
do not think it necessary to traverse the same 
ground here. In a recent case that came up be¬ 
fore this Bench, S. A. 164 of 1123 (T). we had 

r C £ asi i^ *° Vision in 1947 Trav. 

uu 603 and though we could not apply it to 
that case we had made it more or less clear 
that our view on the question now raised was 
in agreement with the view expressed in that 
decision. The fact that a mortgage decree for 
sale has for certain purposes been recognised 
;?* f„ d K Cree ^ for mo ™y is not sufficient to attract 
linJ.L. ch * dec * ee the Proviso referred to which 

'affafnst decree for the P aymen t of money 
; against two or more persons” which expression 

, as referred to above has been interpreted to 

mean a personal decree for the payment of 

money against two or more persons. It has as 

I mentioned earlier repeatedly been held that it 

a PP^ *° a mortgage decree for sale 

«b°ye aspect viz., that a mo^rtgag?decree 

'deprpo ^ 1S for some P ur P°ses regarded as a 
decree for money was duly considered in the 
,<teciSK>ns m 'LALDHARI SINGH v MANAfFR^ 
•’COURT OF WARDS, BHABATPURA* i 9 
Cas 70 (Cal) and 1947 Trav LR 603 Outside Tra 

a c x s asr*is 3 
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three others”. A later Madras decision cited al¬ 
ready viz., ’RAJARATHNA NAIDU v. RAMA- 
CHANDRA NAIDU*, AIR 1924 Mad. 901 (1) re¬ 
fers to the case in AIR 1922 Mad. 510(1) and 
explains that that decision does not affect the 
general principle laid down in the cases re¬ 
ferred to earlier and inherent in the rule itself 
that the proviso does not apply to decrees 
which are in essence decrees, not for the pay¬ 
ment of money but for the sale of property. 
The second case mentioned is a decision of a 
learned Single Judge of the Court of the Judi¬ 
cial Commissioner, Nagpur, and that followed 
the case in AIR 1922 Mad. 510(1). As in the 
Madras case which it followed there was no 
mortgage decree in the Nagpur case either. 
There, of the two joint judgment-debtors under 
a decree for money one debtor died and the 
question arose whether the proviso applied 
when one of the legal heirs bound to pay the 
decree debt out of his father’s assets in his 
hands purchased the decree. It was held that 
the words of the proviso were comprehensive 
enough to include a decree against one who is 
obliged to pay the decree amount out of the 
assets of the deceased in his hands. The case 
in AIR 1943 Mad. 641 is similar and what 
was held there was that the expression “one 
of them” in the proviso includes the estate of 
one of them after his death. In that case one 
of the judgment-debtors against whom a joint 
decree for money was passed died and the 
decree was afterwards assigned to a person 
benami for the estate of the deceased judgment- 
debtor. The bar of the proviso was held to 
apply and the decree was not allowed to be 
executed. In all these cases there were more 
persons than one jointly made liable for the 
decree debt. The only question for decision 
was whether a person asked to discharge the 
debt out of his family property or the legal 
heir of a deceased judgment-debtor could be 
classed as falling within the purview of the- 
words “one of them” occurring in the proviso. 
The view which found favour with the learned 
judges who decided these cases has been criti- 

^ S A e MAnuTM^ h ^ r ASr S A e fr already referred tO V^.. 
PANACHAND PAMAJI v. SUNDAR BAI\ 31 

*S d ‘ MT - ASIA BIBI v- NAZIR 
AHMAD AIR 1932 All. 704. We are not here 
concerned with the question whether the view 
taken in the cases relied on by the respondent’s 
‘ .cerrect or not. The present case is 
clearly distinguishable from those cases, and it 

KL n . H n f^ Sai 2 for °V r P resent purpose to go 
beyond that. Here nobody other than defend¬ 
ant 1 is made personally liable under the decree. 

_Jf,L The res . ult our discussion is that the 
cannot apply in terms to the case in 
hand and we have next to examine whether 
the ground on which the learned Munsiff rested 
his decision is not correct. His view though 
not expressed in so many words is that the 
decree has become inexecutable in virtue of the 
doctrine of merger. In fact, the principle 
underlying the proviso is the doctrine of 

m l r »P r vJ 0 l* se , f fac ile language Venkata- 
subba Rao J. (Abdur Rahman J. concurring! 
employed in 'SANKARALINGAM v ART! 

KfY^T’ii^V? 38 Mad ' 814 - a Part from the 

0 U XX°I f R hC 1 R? U h (re - erring ’° Proviso 2 to 

there ls a Principle which it 
namel y ,'vhere the decree holder? 
an .<* the judgment-debtor’s liability be- 

szrrizns? & 
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and concurs in the view embodied in the follow¬ 
ing passage occurring in the judgment in that 

case : 

“Where the rights of a decree-holder and the 
liabilities of a judgment-debtor become united 
in one and the same person there would 
obviously be merger. But the doctrine of 
complete merger involves the essential con¬ 
dition of the co-extensiveness of such rights 
and liabilities.” 

In S. A. 164 of 1123 (T) this principle was 
given effect to and execution refused to an 
assignee of the decree who was a benamidar for 
the principal defendant. In a later case. S. A. 
120 of 1124 (T) another Bench to which one 
of us was a party discussed the principle more 
elaborately and relying upon it a suit instituted 
by a person who had obtained an assignment 
of a mortgage in favour Qf a third party in 
respect of a decree against him (the plaintiff) 
was dismissed. Subramania Iyer J. who de¬ 
livered the judgment in that case said during 
the course of his judgment 
“.the two opposite characters or quali¬ 

ties of debtor and creditor became united in 
the same person, viz., the plaintiff. It is a 
principle of jurisprudence that a person can¬ 
not, at one and the same time, unite in him¬ 
self two opposite characters. For instance, a 
person cannot be his own creditor, or the 
mortgagee of his own rights. The doctrine of 

merger proceeds upon this principle . 

The coincidence of the two opposite charac¬ 
ters of debtor and creditor in the same per¬ 
son operates as an annihilation or extinguish¬ 
ment. whereafter there is no more creditor 
or debtor. If the quantum of the interests 
that coincide is coextensive, the extinguish¬ 
ment is complete; otherwise there would be 
an extinguishment pro tanto. The principle 
applies to all obligations whatever be their 
origin and nature; it applies to obligations 
arising out of or merged in and evidenced by 
decrees as well. The principle would equally 
apply whatever be the manner in which the 
two characters happen to become vested in 
the same individual whether by act of parties 
or by operation of law. This principle is 
well established, is covered by authorities 
from very early times, and has been recog¬ 
nised everywhere.” 

In the present case the two mortgages, the 
prior mortgage in favour of the plaintiff and 
the puisne mortgage in favour of the appellant, 
were in respect of the same property and when 
the appellant who had purchased the mort¬ 
gaged property in execution of the d 4 ecr ® e .^ 
obtained, acquired the e 1 n 1 tire 4U mter . est 
prior mortgagee-decree-holder there is complete 
fusion of the interests of the l ud sment-debtor 
and the judgment-creditor m one and the same 
person. The decree therefore got extinguished 
the moment the appellant purchased the prior 
.mortgagee-decree-holders rights. The 'earned 
■ MunsifT’s view is therefore as ,ndica [f h d ftl ! [! 
absolutely correct and we have to uphold it. 

(7) In the decision in S. A. 120 oi 

JITS ^piTifdple "mentioned' SSW-i 

%£& r v" f vTl 

fKt ‘i 

the decree relates devolves either by inheritance 
or 6 otherwise upon the 

acauired bv him under a valid transier im 
decree does not become incapable of execution 
but is extinguished only pro tanto. It was 
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also held that the rule was sufficiently general 
to comprehend alike cases in which the decree 
was for money only and where it is for im¬ 
moveable property There the judgment- 
debtors had acquired the interest of some of 
the joint decree-holders in a decree for le- 
demption. The judgment in that case was de¬ 
livered by Mahmood J. who followed his own 
judgment in a Bench decision in ‘BANARSI 
DAS v MAHARANI KUAR\ 5 All. 27 referred 
to by Subramania Iyer J. in S. A. 120 of 1124 
(T). The principle enunciated in these two deci¬ 
sions was extended to a decree of the present 
nature in ‘SARJU KUMAR MUKERJI v. 
THAKUR PRASAD’, 42 All. 544. In that case 
after a mortgage decree for sale some of the 
mortgaged items were purchased by the appel¬ 
lant benami in the name of his son at a sale 
held in execution of a mopey decree against 
the mortgagor. (The Head-note to the case sets 
out the facts incorrectly). Afterwards the 
appellant purchased the whole of the mort¬ 
gage decree from the decree-holder. Under an 
order of the court, he got his name substituted 
in place of the original decree-holder* proceed¬ 
ed to execute the decree and wanted to realise 
the whole of the decretal amount by sale of 
the properties other than those purchased by 
him benami in the name of his son. It was 
held that the effect of the appellant’s purchase 
of the deciee was to discharge the mortgage 
debt pro tanto. that is to say. in the ratio 
which the property purchased bore to the rest 
of the property mortgaged, and that the decree 
could onlv be executed for the balance. In 
arriving at the above conclusion the learned 
Judges (Tudball and Sulaiman JJ.) referred to 
the decision of a Full Bench of the Allahabad 
High Court in ‘BISHESHUR DIAL v. RAM 
SARUP’, 22 All. 284 and proceeded to state: 

“Banerji J., in delivering the main judgment 
of the Court, pointed out that when the mort¬ 
gagee bought a portion of the mortgaged 
property, the rights of the mortgagee and the 
mortgagor, as regards the portion purchased, 
became vested in the same person, and the 
result was that a part of the mortgage debt 
was wiped out by reason of this fusion of 
interests, and the balance only was re¬ 
coverable from the remainder of the mort¬ 
gaged property. The court thereupon held 
thft only so much of the debt could be held 
to be discharged as was proportionate to the 
value of the property in respect of which 
the confluence of rights had taken place. 

The question that remains to ^ consider¬ 
ed is whether there is any difference in 
principle in the case where it is after the 
decree for sale, and not before it, that tne 
mortgagee acquires a part of the 
oronertv, or what comes practically to the 
same thing, where a co-mortgagor acquires 
ihe mortgagee’s rights. The contention for 
the appellant is that the effect of the pass- 
"g of the decree is to put it beyond the 
competence of the court to consider whe¬ 
ther there should be a "y’be recov£ 
duction in the amount sought to be recover 

td. It is true that an execution court can¬ 
not go behind the decree and must execute 
U as it finds it, and it is also true that ordi- 
narilv it is open to the mortgagee 
cover the whole of his mortgage money from 
any part of the mortgaged property he likes 
and that the mortgagor cannot msi t that 
the mortgaged properties shoiild be sow 

® « r e,°uC- oMXrtV 
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mortgagee is tantamount to a discharge or 
satisfaction of a proportionate part of the 
mortgage debt, there is no reason why an 
execution court should not recognise it and 
go into the question of the extent to which 
the decree has been satisfied. Section 47 of 
the Code of Civil Procedure would seem to 
be comprehensive enough to cover the case. 

No reported case which can be said to be 
on all fours with the present case has been 
brought to our notice, and the nearest ap¬ 
proach to it to which our attention has been 
drawn is the case of ‘KUDHAI v. SHEO 
DAYAL’, (10 All. 570). That was a case 
where a joint decree for possession by re¬ 
demption of a house was passed in favour 
of Kudhai and several other persons 
against the mortgagee. Subsequent to the 
. decree the right of all the decree-holders 
other than Kudhai passed to the judgment- 
debtors. Kudhai sought execution in respect 
of the whole house and the mortgagee judg¬ 
ment-debtors objected that in consequence 
of the events that had happened Kudhai 
was not entitled to get possession of the 
whole house. Mahmood J., after remarking 
that the question raised in that case was 
no f r* e difficulty principally be¬ 

cause the Code of Civil Procedure contained 
no express provision to meet cases such as 
this, was clearly of opinion that 

h S * UbSC u^l nt 1° a decree a Portion of the 
p fhir L° ' vh , lc \ the deeree relates devolves 

S 1S .acquired by him under 

friranihll If f • ‘*1® deCr L ee does not become 

oniy P pro . 0 a , „t S „ X ' C “‘ 0n ' but ,s ““"Wished 
The learned Judge based this rule upon 

••the common principle of jurisprudence that a 
person cannot at one and the same time unite 
in himself two opposite characters. For in¬ 
stance, a person cannot be his own creditor 
^ e ( ? or '» of his own rights and i is 
upon this principle that the doctrine of 

?S T ‘ an f wbat would in Roman Law be 
called confusio proceed.” 

tU a t, 0 mL^°r inion L th S rule enunciated by 

abte Dr?iiniA 1S n f b 1 Sed °V ? ound and equit- 
?hA^?5 ln K P f e of aw and clearly applies to 
h a 0 l e bcfore us - Dr - Mukerji (appellant) 
has become owner of the equity of redemr. 

£has X b i^d ,h tL m w 0 ffi g o e f d th P e°S 

SSSr M SSSASS?Sft 

of the mortgaged property having vested n 

lliMfilsi 

d It C would 0 be 'a 6 ve e ry ai c^be 0 r f 

fffcsr- We ™ «£, t a 

confluence* of f’KsSto oM^' 11 ?* h>d lhe 
| lhe mortgagee ta the ”appeto^S 
Plete the mortgage decree would have been he?d 
I to be completely extinguished. eld 
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(ID It is now interesting to notice what two 
other learned Judges (Piggott and Walsh JJ.) 
of ihe same High Court said in a later case 
about the decision in *SARJU KUMAR v 
THAKUR PARSAD\ 42 All. 544. The comment 
runs as follows: 

‘ The learned Judges who decided that case 
obviously felt that they were applying a re¬ 
cognised principle of law to circumstances 
to which it had never previously been applied 
in any reported case. Their decision however 
amounts to no more than this. Even after a 
decree has been passed upon a mortgage it is 
open (o a judgment-debtor to enter in the 
execution court a pleading, to the effect that 
something has taken place since the passing 
of the decree which amounts to a partial 
satisfaction of the decree. If such a plea 
he entered the execution court is entitled and 
indeed is under a duty to enquire into the 
same, and to continue the execution proceed¬ 
ings in respect of so much only of the decree 
wmch it finds after enquiry to be still 
unsatisfied.” 'PARSHOTTAM SARAN v 
BRAHMA NAND\ AIR 1924 All 297 at p. 298. 

(12) In 'CHINNIAH v. A. B MUTHTT- 
RAMAN’, AIR 1934 Mad 250, Madhavan Nair. J. 

■<flnm J T 0 T 1 l owe(J the decision in 

SAIUU KUMAR v. THAKUR PARSAD’. 42 All 
a ,;. Tl) ere a puisne mortgagee purchased one 
™ r ‘ gaged properties in execution of a 
ln t Cd ,he mortgagee immediately 

th- 1 subse( 5^ en . ,1 y took an assignment 

of the entire decree obtained by the first morf- 

fu| ee - 11 was held - was not entitled to execute 
not n S 5 t re f as against the other properties 
Phased by him, the reason given being 
*bat by the fusion of the interests of the mort- 
hpfamA n ^- K 6 mortgagee the mortgage decree 

H^r^Ji scharged J? ro tanto. The assignee- 
decree-holder was allowed to proceed against 

m-f» P r°5 arty whi °b he had not purchased after 
nrnLf 1 * ld, { lg 0l,t f he Proportionate value of the 

deb? ^npwf U » r ^ aSed . as against the mortgage 
debt. Incidentally, it was also held that 

fhp ^r P^ne mortgagee was entitled to raise 
the objection that the decree has been satisfied 
p £?J? n ?°- A similar objection was faintly sug¬ 
gested before us in this case, but so long as it 

l^riisar spbzsx ‘ffS 

tn frloti C f ee r ho ders succeeded by inheritance 
ISJFauP* 1 Shares in the estates Ot their udg! 

foroiolS dA — d the principle recognised in th* 
decisions was given effect to by per- 

r'uf.'oT.r^!" 6 ° f 

not 13 }nhmt^ alc .h Ua ™ gh CoUrt has invariably 
S view enunciated in the 
Allahabad and Madras cases referred to above 

fho ys,s of - tbe deci sions would show that 
the dilTerence is only regarding procedure nnrt 
not with regard to the principle . When 

Hio? r Par i ,al sat ‘ s ^ ac, i 0 n. the view the Calcutta 
High Court more often took was that the nmnl® 
course was to have the equities adiustJ?f 

SsES’fSSI'M 

where the merger is complete. It is innecesmy 
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to refer to all the Calcutta cases bearing on the 
point as a decision by R. C. Mitter J in 
AYMAMUD v. EBARUDDIN" AIR 1936 Cal 537 
summarises the position emerging from them. In 
the case mentioned the mortgagee had after 
obtaining a decree on his mortgage purchased 
the equity of redemption over one of the several 
mortgaged properties and the learned Judge 
held that notwithstanding that purchase the 
mortgagee was entitled to execute the decree for 
the entire amount against the remaining pro¬ 
perties. In referring to the view of the Allaha¬ 
bad and Madras High Courts the learned Judge 
observed at page 539 as follows: 

“The point raised is a difficult one. Not only 
do the Allahabad and Madras High Courts 
support the contention of the appellant, but in 
this court divergent views have been ex¬ 
pressed. The cases of the Allahabad and 
Madras High Courts expressly in point are 
respectively *SARJU KUMAR v. THAKUR 
PARSAD’, 42 All 544 and ‘CHINNIAH v. 
MUTHURAMAN’, 141 Ind Cas 366: AIR 1934 
Mad 250. In this Court the cases in ‘MD. 
TAKI REZA v. THOMAS', 4 Cal LJ 15n and 
HARENDRA KUMAR v. DINDAYAL’, 4 Cal 
LJ 195 support the contention of the appellant, 
while the cases in ‘NAFFER CHANDRA v. 
BAIKANTO NATH’, 4 Cal LR 156 and 'AMIR 
CHAND v. SHEO PRASAD’, 34 Cal 13 are 
against the appellant the decision in the last 
mentioned two cases proceeding on the view 
that the question cannot be raised in execu¬ 
tion proceedings but whatever equity there is 
must be enforced by a suit for contribution. 
In 34 Cal 13 the Division Bench refused to 
refer the case to the Full Bench on the ground 
that the judgment in 4 Cal LJ 195 proceeded 
upon earlier cases of this court which did not 
support the proposition laid down therein. The 
objection of the appellant can only be given 
effect to, if it comes within S. 47 of the Code, 
that is to say only if it can be held that the 
purchase of the equity of redemption of one 
of the properties or of a share of the pro¬ 
perties included in the mortgage decree by 
the mortgagee decree-holder before his execu¬ 
tion amounts to pro tanto satisfaction of the 
decree.” 

The further discussion would bear out the 
comment that the difference of opinion between 
the Calcutta High Court on the one hand and 
the Allahabad and Madras High Courts on the 
other hand noticeable in the cases referred to 
is only with reference to the procedure to be 
adopted and not with reference to the principle 
applicable. Where the confluence of the oppos¬ 
ing interests of the mortgagee and the mortgagor 
in the same person is co-extensive the case 
would assume a very simple form. Tn* s j” 
fact pointed out in one of the early Calcutta 
cases referred to by Mitter J. in his 3 U( J|I 1 ?® n A t 
viz., the case in HARENDRA KUMAR GUHA 
v. DINDAYAL SAHA’. 4 Cal LJ 195 at p. 197. 

(14) Before we leave decided cases which 
have a bearing on the question dec - 

siofZ PE&HUJ y. 

HOI LOWAY' 11 Cal 393. We referred to it in 
— ^"tg‘proper construction of the 

concerned proviso to O. XXI. R. 19. c. . • 

The appellant's learned Counsel invited our 
attention to it as containing an answer to the 
view point expressed by the learned^f^he 
his order. In that case, he P urc | has 5 l r . °L^ 
equity of redemption of the mortgaged items 
was made a party defendant in a suit on the 
mortgage bond. The decree passed in that suit 
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was purchased by that defendant and the ob- 

h a ^H n / aiSed by mortgagor to the execution 
based on proviso (b) to section 232 of the then 
Code (the same proviso with which we are con¬ 
cerned) was upheld by the trial court, but 
the decision was reversed on appeal and that 
appehate decision was affirmed by the High 
Court. There was a personal decree against the 
mortgagor in default of the property being suffi¬ 
cient and the High Court said the proviso refers 
to a decree for money personally due by two or 
more persons and that it does not apply to a 
case like the one before it in which nothing 
was due from the assignee of the decree per¬ 
sonally as he was made a defendant only by 
reason that he had become the owner of the 
property mortgaged under the bond and subject 
to the mortgage. We have already said that we 
are in full accord with the above construction 
of the proviso but the learned Judges did not * 
look beyond the provision contained in the 
proviso. The case certainly supports the appel¬ 
lant to the extent it goes but we have also to 
look into the principle behind the proviso as 
has been repeatedly pointed out in decided cases. 
The point raised here as to merger or extin¬ 
guishment was not at all raised or considered 
there. The principle of merger is of general 
application, and is not limited by the specific 
words of the Code in this respect. 

(15) In this context the following observa¬ 
tions of Mahmood J. in ‘BANARSI DAS v. 
MAHARANI KUNWAR’, 5 All 27 at p. 32 appear 
to be ver v apposite: 

“In our opinion, the question is not altogether 
free from difficulty, as it is not expressly pro¬ 
vided for by the Code. Whilst in a matter 
of this kind we are bound to consider the 
language of the Civil Procedure Code, we do 
not think that the rules of adjective law should 
be administered regardless of the fundamental 
principles of substantive law and equity. 
Where the language of the statute itself is 
silent upon any special point, the.Courts in 
applying the rules of procedure will import 
such considerations as will render the appli¬ 
cation of those rules consistent with equity and 
substantive law.” 

It is the principle underlying this observation 
that has been given effect to in the cases we 
have relied on and it will be a travesty of 
justice to permit a person who purchased the 
Droperty subject to a charge to enforce the 
decree passed on the basis of the bond creating 
the charge. 

(16) Before concluding we have to refer to a 
further point mentioned at the Bar by the appel- 

lant's learned Counsel that in any view of the 

matter certain amounts which had come into 
court by execution before the decree was 
assigned in favour of the appellant should be 
directed to be paid to the appellant especially 

when the assignment deed express ^ authorises 

him to receive the same from court. Consis 
tently with the view taken byth at |Jec 

of the purchase was to extinguish the decree 
we cannot accede to the argument. To permit 
the appellant to draw the amounts in court will 
be allowing payment to him twice over to the 
extent of fhoV amounts. As observed by the 
learned Judge in the court below the assign 
ment cannot be recognised1 by parts. In one^ot 
the cases referred to in tl \js judgment ! 

GOPA AYYENGAR .v. SELLAMMAL. AI 
1922 Mad 510 (1) it is seen . st a ted ' lf ' ve { ^. a e y 
sav so with respect correctly that the lra "*„ hp 
™st «St prove his right Wore he cap be 
allowed to claim the fruits of the decree. 
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(17) In the result we confirm the decisions of 
the courts below and dismiss the second appeal 
with costs. 

B/R.G.D. Appeal dismissed. 
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Korathu Kochukoshy and others. Appellants 
v. Narayanan Kunju Pillai, Respondent. 

Second Appeal No. 248 of 1950, D/- 14-3-1952. 
Limitation Act (1908) Art 182(2) — Appeal 
admitted — Dismissal for non-payment of de¬ 
ficit court-fee — Limitation starts from such 
date — (Civil P. C. (1908) O. 41, R. 3). 

The proper procedure to be followed by 
a court on finding that the memorandum of 
appeal presented to it is not properly 
stamped, is to refuse to admit and register 
it unless and until the required fee is paid 
up by the party concerned. But if due to 
mistake or inadvertence the defect of in¬ 
sufficiency of court-fee is not noticed and 
fhe memorandum of appeal which is in 
substantial compliance with S. 96 and O. 
41, R. 1 is admitted and registered as an 
appeal under O. 41, R. 9 the consequence 
is that there is an appeal as contemplated 
by clause 2 of Article 182 of the Limitation 
Act. Where there has been an appeal in 
this sense the starting point of limitation 
for the execution of the decree in the case 
will be the date of the final order of the 
appellate court dismissing the appeal for 
non-payment of court-fees as specified in 
clause 2 of the said article. The period of 
limitation for the execution of the decree 
m the case therefore commences from the 
date of dismissal of appeal, as per clause 2 
182 of the Limitation Act: AIR 
1932 P.C. 165 followed; case law Ref. 

(Para 4) 

Anno: Limitation Act Art. 182, N. 40 Civil 
O. 41, R. 3 N. 1. 

T £°5S a f an , d Joseph, for Appel¬ 

lants. K. S. Nataraja Sarma, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
C32) AIR 1932 PC 165: (60 Cal 1 PC) 4 

( ’ 51 > Am IS® 1 All 79: (1950 AU LJ 4 

o r ti) Q 4 

<;M> 32 Mad 305: (4 Ind Cas 503) ’ \ 

( .41 57 M ad741: (AIR 1934 Mad 303) 4 

£11 Pa * ?9: <™ “ Cas 6 »> \ 

SANKARAN J.: In this second appeal pre¬ 
ferred by defendants 1, 2, 4 and 6 to 10, the 
rm, S r t '° n w raiSed f 1S . 0 u ne of Citation. The trial 

n in 1 A^int? tu t . he , case was passed on 1-8- 
1110. Against that decree, the 2nd plaintiff 

anH r erred appeal t0 the District Court 
and that appeal was admitted and registered 

as A. S. No. 620/1110, but it was eventually 
dismissed on 25-3-1111 on account of the 

fee U d r ue°on h thp PPellant t0 A pay the deflcit court- 
lee due on the memorandum of appeal within 

the W d fi * ed by the Court. WhenthfdS 

on 2 5?i e i23 fll 1h P th H% Pre A Se, \ t ex 1 culi0 “ Potion 
23 *j the defendants raised a plea of 

™ ta ' ian . and contended that the execution peti¬ 
tion having been filed after the lapse of 12 

the date of the trial court’s decree 
is out of time and unsustainable. 

nJi^ deC / ee ' holder - replied that the period of 
limitation for execution of the decree has to be 


computed from 25-3-1111, the date on which 
A. S. No. 620/1110 the appeal against the trial 
court’s decree was dismissed by the appellate 
court, and that there is no bar of limitation for 
the present execution petition filed within 12 
years from that date and also within three 
years from 9-6-1122 the date of the dismissal of 
the prior execution petition. The execution 
court accepted the contentions of the defendants 
and held that the execution petition filed on 
24-3-1123 is out of time. The lower appellate 
court, however, took a different view of the 
matter and held that the starting point of limi¬ 
tation for the execution petition is the date of 
dismissal of A. S. 620/1110 and that the pre¬ 
sent execution petition is within time. The 
correctness of this view is challenged in this 
second appeal. 

(2) The question for consideration is whether 
the execution of the decree in this case is gov¬ 
erned by Article 182(2) of the Limitation Act. 
The provision in clause (2) of that Article is 
to the effect that where there has been an 
appeal, the date of passing the decree or order 
by the appellate court or the date of with¬ 
drawal of the appeal should be the starting 
point from which the period of limitation for 
^ution has to bo computed. If it can be said 
tnat there has been an appeal against the trial 
A°V rt . s d f c . re ?„ in , this case as contemplated by 
£ rl,c j® j 8- ’ J. he decree-holder’s execution peti¬ 
tion riled on 23-4-1123 has to be held to be with- 
,, B V l , u ,s urged on behalf of the ap- 
Yi at *"“» tf i e appeal preferred by the 
decree-holder, A. S. No. 620/1110, was dismiss- 

2* f °L"T payment J of de . ficit court-fee due on 
the appeal memorandum, it cannot be said that 

oMhe^erm 6en 30 appeal in the P r °P er sense 

„J h , e Question therefore resolves to this: When 

There isVrf^pfinK- ther ? has be en an appeal? 

.‘ s "° deflation given to the word "ap¬ 
peal in the Civil Procedure Code. But there 
fhP Provisions in the Code indicating 

Sn £ dlt TL l ? J?® sa ‘ is fied in order that it 
can be said that there has been an appeal in 

l icular cas e. The right of appeal against 

Sectfon^fi ?h d nl ny ? ou * is conferred by 
section 96 of the Code. In clause ( 1 ) of that 

section it is laid down as follows: 

?h2\^ here « ^el-wise expressly provided in 
f!? e 4v 0d ^- oi this Code or by any other law 
for the time being in force, an appeal shall 
lie from every decree passed by anv Court 
!^cismg original jurisdiction to K CoS 

of such S Court" ear aPP6alS fr ° m ,he dedsions 

mus S t t he Provision that the appeal 

iurisdirMrfn ed t0 Co J* rt having the appellate 
jurisdiction over the Court which Dn <:£vJ ih. 

decree. Rule 1 of Order 41 lays down ■ the 
"Every appeal shall be preferred in the form 

hL a n£ e r rand J um signed by the appelfant £ 

and . Presented to the Court or to 
such Officer as it appoints in this behalf Th* 
memorandum shall be accotrmanipH k„ e 

the judgment on which it f s founded" * h ° f 
Rule 3 of Order 41 lays down that: 

“Where the memorandum of • 

drawn up in the manner iSLSSS? 1 1S not 
cribed, it may be rejected pres - 

the appellant for the^puroose o?h«r tUrned to 
ed within a time to be flS bl n am ? nd ' 
be amended then and there!” 7 th Court or 
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The procedure to be followed when a memo¬ 
randum of Appeal is admitted is prescribed in 
R. 9. This rule prescribes that when a memo¬ 
randum of appeal is admitted the appellate 
court or the proper officer of that court shall 
endorse thereon the date of presentation and 
shall register the appeal in a book to be kept 
for that purpose and known as the register of 
appeals. When a memorandum of Appeal has 
thus been admitted and registered as an appeal 
it has to be taken that there has been an ap¬ 
peal in that particular case. 

(.3) It is however argued on behalf of the 
appellant that in view of the mandatory provi¬ 
sions contained in the Court-fees Act the pay¬ 
ment of the court-fee payable on the memo¬ 
randum of appeal is the essential condition to 
be satisfied before the memorandum of appeal 
is admitted and filed as an appeal. So far as 
the present appeal is concerned, the Court-fees 
Act, which was in force during the relevant 
period was Act VI of 1087 of Travancore. Sec¬ 
tion 3 of that Act contains a provision similar 
to that contained in Section 2 of the present 
Act, Act II of 1115. The provision is to the 
effect that no document of any of the kinds 
specified in the first or second schedule to the 
Act annexed as chargeable with fees shall be 
filed, exhibited or recorded in any court of 
justice unless in respect of that document there 
be paid a fee of an amount not less than that 
indicated by either of the said schedules as the 
proper fee for such document. A memorandum 
of appeal is one of the documents specified in 
the 1st schedule annexed to the Court-fees Act. 
In view of the mandate contained in Section 3 
of the Court-fees Act the court could refuse to 
accept the Appeal memorandum presented to it 
unless the required court-fee is also paid. If 
the court refuses to accept the memorandum of 
appeal or returns or rejects the same for the 
reason of the non-payment of the court-fee due 
on it the result will undoubtedly be that there 
has been no appeal. 

But what would be the position in respect of 
a memorandum of appeal admitted by the court 
and registered as an appeal even before the 
levying of the court-fee due on it? Can it be 
said that there has been no appeal at all unless 
and until the full fee due on the memorandum 
of appeal is paid? There is nothing in the Civil 
Procedure Code to indicate that only after pay¬ 
ment of the full fee due on a memorandum of 
appeal can it be admitted and registered as an 
appeal. On the other hand, there are provi¬ 
sions in the Code sanctioning the acceptance 
and registering of plaints and memorandum of 
appeals without the levy of the prescribed 
court-fee: such are the provisions contained in 
Orders 33 and 44 of the Code. The provisions 
in these orders sanction the filing of suits and 
appeals in forma pauperis and the considera¬ 
tion of such suits and appeals even before the 
levy of the prescribed court-fee. N ° doubt 
these provisions are exceptions to the 
rules. All the same, it is clear t hes ® 
visions that there could be suits and appeal 
even before the levy of the proper court-feedue 
thereon. Such fee is normally to be recovered 
before or at the time of filing the suit or ap¬ 
peal. In exceptional cases, the tee may 
covered at some stage subsequent to the filing 
of these documents. The levy the presenbed 
fees at either of these stages wou d b Court £« 
to satisfv the requirements of the court-iees 

Act. Necessarily it does follow that tl J^ P^“ 
ment of such fee cannot be a fact °r deternun 
ing the question, whether, there has been a suit 
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?i Q a J\ appea * n an y Particular case. Section 
1 ° f t lhe Procedure Code empowers the 

-oun to validate the proceedings already com- 
n.enced on the basis of a document in respect 
of whicn the prescribed court-fee has not been 
paid, by permitting the payment of such fee 

is a h s n foHows e - flXGd by lhe Court The provisioii 

•Where the whole or any part of any fee pre¬ 
scribed for any document by the law for the 
time being in force relating to Court-fees has 
not been paid, the court may, in its discre¬ 
tion, at any stage, allow the person, by whom 
such fee is payable, to pay the whole or part 
as tne case may be, of such court-fee; and 
upon such payment the document, in respect 
of which such fee is payable, shall have the 
same force and effect as if such fee had been 
paid in the first instance.” 

Thus, if a memorandum of appeal happens lo 
be admitted and registered as an appeal with¬ 
out levying the prescribed court-fee the defect 
could be allowed to be remedied at any subse¬ 
quent stage, when the same is brought to the 
notice of the court. 

The position taken up by the appellant is 
that only when the defect is thus cured can it 
be said that there is an appeal. The decision 
of a Full Bench of Allahabad High Court in — 
‘Harihar Prasad Singh v. Beni Chand’, AIR 1951 
All. 79 (FB) is relied on in support of that posi¬ 
tion. The view taken in that case is that Sec¬ 
tion 149 of the Civil Procedure Code has to be 
read as a proviso to the section of the Court- 
fees Act which prohibits the court from filing, 
exhibiting or recording a document unless the 
prescribed court-fee has been paid. According¬ 
ly, it is stated that when any such document 
happens to be received and filed in court it 
must be deemed to have been received merely 
for the purpose of enabling the party to pay 
up the prescribed fee within a time to be fixed 
by the court as contemplated by Section 149 of 
the Civil Procedure Code. With all respect to 
the learned Judges who took part in that deci¬ 
sion, we have to point out that Section 149 as 
it stands does not warrant such a narrow and 
restricted construction being put upon it. It is 
expressly stated in the Section that the Court 
may in its discretion permit the party to pay 
the court-fee at any stage. The expression at 
anv stage” indicates that it does not contem- 
nhte a case where the document is received 
and retained merely to enable the party to pay 
the court-fee within the period to be fixed by 
the court. That contingency can arise only at 
the initial stage when it is known that tne 
court-fee due on the document has not been 
paid. In that case the court can certainly in¬ 
sist on the payment of the court-fee before ad¬ 
mitting and filing the document. 

Section 149 contemplates a case where the 
non-payment of the required court-fee is cie- 
tected or brought to the notice of the court at. 
some stage subsequent to the admission and 
fifing of the document. There is a correspond¬ 
ing provision in the Court-fees Act also enabling 
the court to regularise the proceedings alre ^ dy 
commenced on the basis of a document not pro 
perlv taxed, by permitting the fee du ,L 
to be paid within the time fixed by the Court 
That provision is contained in Section 9 o 
Act VI of 1087 corresponding to Section u oi 
Act II of 1125. The relevant provision is as 

follow-s: . . • ?c 

“But, if any such document is, though mis- 
take or inadvertence, received, filed or use 
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in any court or office, without being properly 
stamped, the presiding or senior Judge in the 
Civil and Criminal Court or the head of the 
office as the case may be, or, in the case of 
the High Court any Judge of such Court, may 
if he thinks fit, order that such document be 
stamped as he may direct; and on such docu¬ 
ment being stamped accordingly, the same 
and every proceeding relating thereto shall be 
as valid as if it has been properly stamped in 
the first instance. 

The Court may also pass an order in 
favour of the Government after giving notice 
to the party liable and hearing his objection, 
for the recovery, from him, with expenses of 
such recovery, any court-fee which he ought 
to have paid but has not paid; and the Gov¬ 
ernment may recover the same as if the said 
order was a decree in its favour.” 

II . is clear from these provisions that the levy 
of he court-fee contemplated therein is not at 
a stage prior to the admission and filing of the 
insufficiently stamped document but only at a 
stage subsequent to the filing of the document, 
rhe provision that on levying such court-fee 
J° CU K m ?, n l and proceedings relating 

le h vipd •? 13 h be b S y ahd as if the fee had been 
~Y‘ ed a Jbe first instance indicating un¬ 
mistakably that the document had been filed 
and proceedings taken on the basis of that 
document. The provision enabling the court to 
P a . , a " °r der directing the Sirkar to realise the 

caS' f tha/ r f°hT n h w defaul i, in 8 Party also indi- 
cates that the primary object underlying the 

rpai!^? eS » Act ’, s tllat P u blic revenue is 
at °, ne stage °r another. It is also signi- 

ll^vnrf 7° e th i at the P rov dsion quoted above 
fh Q e ^ Pr ? SS y t made ., to govern such cases where 
wf° C o m< ^ nt , ls ., throu gh mistake or inadver- 

offw! r ?fi eiv ? d £ 7 ,ed or us ed in any court or 
office without being properly stamped Thus it 

be said that the provision for levy’ o 

Court T Contai e ned .io section 32 oVthe 

ees £ } or ln Section 149 of the Civil 

Sora1iTfiS e o^ a,eS , t0 the sta ^ e of edmffi 

S 3 ?. ; of . the document. On the other 

effect only after a tU he i e provisiona comefofo 

o/mi™ f“r, iIar t question regarding the effect 

ment purporting to be a olaint i a docu ' 
in accordance with th Q ^Ii„ ,nt . and draw n up 
the Civil Procedure r£J e evant Provisions of 


the proper court-fee due on it had not been 
paid. 

To the same eftect is the decision of a Full 
Bench of the erstwhile Travancore High Court 
in — Chembakom Kochu v. Mathevan’, 28 
Trav. L.R. 36. The question of interpretation 
01 the clause “where there has been an appeal" 
as useci in clause (2) of Article 182 of the Limi¬ 
tation Act directiy arose for consideration of 
the Judicial Committee of the Privy Council in 
-- ‘Aagendra Nath v. Suresh Chandra’, AIR 
lfM - f-C. 165. The appeal that had to be con- 
* rued in that case was one which was dismiss¬ 
ed as being irregular in form and also defec¬ 
tive for non-impleading of all the necessary 
parties. In spite of these defects it was ruled 
by the Privy Council that there has been an 
appeal, within the meaning of Clause (2) of 
Artide 182 of the Limitation Act and that the 
date of dismissal of that appeal was the start¬ 
ing point of limitation for the execution of the 
decree in the case. In the course of the judg¬ 
ment in that case their Lordships of the Privy 
council observed as follows: 

"There is no warrant for reading into the 
words where there has been an appeal" any 
qualification either as to the character of the 
appea! or as to the parties to it; the words 
mean just what they say.” 

There is nothing in the expression “where there 

7 f7, a P peal , t0 su ggest that the appeal 

K 'L °i7 y u an . §ppe , al in which full 
court-fee due on it has been levied. There is 

"aPDea S r fi bv tl0 r7 a rffn O thus quaW ying the word 
appeal by reading more words into the e\- 

pression where there has been an "appeal ” 

-Jhe , de ? ision in AIR 1932 P.C I 65 ’ was 
•Kr?K ed by the Patna High Court in - 

1938 pTt In a thi V- Rad 7 ey Sin gh’> AIR 
79 • In that case, it was held that 

'ybere an appeal presented on insufficiently 

stamped paper is duly admitted and registered 

and is subsequently rejected after hearing the 

parties the period of limitation for execution of 

'he decree begins to run from the date of the 

final order of the appellate court 

h J h K e queslion whether it can be said that there 

de S liKlSsfKf 1 meaning of AS! 

S e *time n c Um 0i aP r Peal is '^ected as^eS?Sut 

Madras High CourT fo* COn .f* deratiop of the 

Sps 3 

and the appeal registered. admitted 

Cou h rtaL"i» ^X b tt d A1 S|f “ d 5 lsh 
Chand’, AIR 1951 AH 79 fpR? d S A n ? h v - , Be ni 
out in that case that ‘ there 11 Pointed 

Srs 

registered and a ease ta »h”h 
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of appeal (hough insufficiently stamped has 
been by mistake or by inadvertence admitted 
and registered but subsequently rejected for 
non-payment of deficit court-fee. It is said that 
in the latter case, it must be held that there 
has been an appeal and a final order thereon 
and Hi at in the former case it has to be held 
that there was no appeal at all. 

Thus the position is well settled that the pro¬ 
per procedure to be followed by a court in find¬ 
ing that the memorandum of appeal presented to 
it is not properly stamped is to refuse to admit 
and register it unless and until the required 
fee is paid up by the party concerned. Similarly, 
if a memorandum of appeal is seen to be clear¬ 
ly out of time the court has to refuse to admit 
it unless and until the party has obtained an 
order condoning the delay. But if due to mis¬ 
take or inadvertence these defects are not 
noticed and the memorandum of appeal is ad¬ 
mitted and registered the consequence is that 
there is an appeal as contemplated by clause 2 
of Article 182 of the Limitation Act. Where 
there has been an appeal in this sense the start¬ 
ing point of limitation for the execution of the 
decree in the case will be the date of the final 
order of the appellate court or the date 
of the withdrawal of the appeal as speci¬ 
fied in clause 2 of the said Article. The present 
case satisfies all the essential elements requir¬ 
ed for the application of clause 2 of Article 182 
of the Limitation Act. Against the trial court’s 
decree, there was an appeal to the District 
Court as A. S. 620/1110. The memorandum of 
appeal was prepared in substantial compliance 
with Section 96 and Or. 41, R. 1 of the Civil 
Procedure Code and was presented on 14-12- 
1110. The memorandum of appeal was in¬ 
sufficiently stamped. All the same, it was duly 
admitted and registered as an appeal under R. 
9 of Or. 41 of the Civil Procedure Code and 
numbered as A. S. 620/1110. Subsequently, 
the appeal was dismissed on 25-3-1111, for non¬ 
payment of court-fee. These fa <*s areseen 
from the copy of the decree in A. S. 620/1110 
which is among the records in the case. Thus 
it is clear that there has been an appeal in this 
case as A. S 620/1110 and that it was disposed 
of by the Appellate Court by its final order 
passed on 26-3-1111: The period of limitation 
for the execution of the decree in the case 
therefore commences on 25-3-1111 as per clause 
2 of Article 182 of the Limitation Act. The pre¬ 
sent execution petition filed on 24-3-1123 is 
within twelve years from the date of the fina 
order of the Appellate Court in the appeal 
against the trial court decree and as such it 
is within time. The finding of the lower ap¬ 
pellate court to that effect is therefore upheld. 

(5) In the result, the Second Appeal is dis¬ 
missed with costs. 

B/R.G.D. Appeal dismissed. 
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Kurien Varki, Petitioner v. Sirkar, Counter- 
Petitioner. 

C. R. P. No. 130 of 1124, D/- 21-11-1951. 

Travancorc Regulation (3 of 1075), Ss. 13 and 
14 _ Vakil wholly absenting from practice for 

five years. 

The petitioner was employed as a clerk 
in the civil judicial department in a Mun- 
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siff’s Court until 1100. Then he applied for 
and obtained special leave because he was 
aspiring to join the ranks of the legal pro- 
fession. He qualified himself as a First 
Grade Pleader by 1106 and got enrolled as 
a vakil under Regulation 3 of 1075. During 
the period of his studies, he did not 
resign his appointment. After getting 
enrolled as a pleader on 23-3-1106, he 
joined the Bar and practised for a period 
of four years. In 1110, he stopped practice 
and rejoined his former appointment in 
the Civil Judicial department. He worked 
there until 14-4-1124 when he retired from 
service on a pension and resumed his 
practice at the Bar. When he worked in 
Government service after rejoining duty for 
a period of 14 years, he did not surrender 
the sanad which entitled him to practise. 

Held that action was called for under 
S. 14. There is one advantage, if action 
is taken under S. 14. A vakil whose sanad 
has been delivered up under this section 
in compliance with an order made by the 
High Court is entitled to apply for a fresh 
sanad if he is qualified to do so. Such a 
remedy is not open to a person who is 
proceeded against under S. 13. (Para 2) 

K. P. Abraham, for Petitioner; Government 
Pleader, for Counter-Petitioner. 

KUNHI RAMAN C. J.: An interesting ques¬ 
tion arises for decision in this civil revision 
petition. The petitioner was employed as a 
clerk in the civil judicial department in a 
Munsitf’s Court until 1100. Then he applied for 
study leave because he was aspiring to join 
the ranks of the legal profession. He qualified 
himself as a First Grade Pleader by 1106 and 
got enrolled as a vakil under Regulation 3 of 
1075. During the period of his studies, he did 
not resign his appointment. On the other hand, 
he seems to have obtained special study leave 
from the erstwhile Travancore High Court in¬ 
forming the court what his plans were. After 
getting enrolled as a pleader on 23-3-1106, he 
joined the Bar and practised for a period of 
four years. In 1110 he stopped practice and 
rejoined his former appointment in the civi 
judicial department. He worked there until 
14 - 4-24 when he retired from service on a pen¬ 
sion and then he resumed his practice at the 
Bir When he worked in Government service 
after rejoining duty for a period of 14 years 
he did not surrender the sanad which entitled 
him to practise. After he retired from service 
and rejoined the Bar. the learned District Judge 
of Kottayam thought that there ™ as s0 ™ et )™?. g 
wrong with the procedure adopted by the peti¬ 
tioner. He thereupon called upon him to st ?°™ 
cause why his old sanad should not be taken 
away and why he should not be compelled to 
apply for a fresh sanad. 

On hearing the contentions of the P e ’‘ tio ™£ 
of the Government Pleader and tne 

SST .-SB o"n°: t£ SKe 

sanad obtained by him in 1106. He. tner 
orohibited the petitioner from Practising 

period for preferring an apoeal 1 from h« order 

2? TenM.' 
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up in revision before this court under S. 89 of 
the Travancore Code of Civil Procedure under 
which this court has jurisdiction to satisfy itself 
as to the legality of any order made by a court 
subordinate to the High Court. Records were 
sent for and the case was argued today, Mr. 
Ninan appearing for the petitioner and Mr. 
Balakrishna Iyer Government Pleader appear¬ 
ing on behalf of the State. It is pointed out by 
learned counsel appearing in this case that 
there are two relevant provisions of law in 
Travancore Regulation 3 of According 

to Section 13 which is the section under which 
the learned District Judge has professed to act, 
when a vakil accepts permanent employment 
under Government other than that of a Profes¬ 
sor of law or Law Reporter, he shall forthwith 
deliver up his sanad to the court in which he 
~ was J >rac ^ s * ng a *^be time he became employed 
an that manner, or to such officer mentioned 
by the High Court in an order passed under 
this section. 

There is no provision in the section for a 
person in the position of the oetilioner apply¬ 
ing for a fresh sanad it action is taken under 
Section 13. It is contended on behalf of the 
petitioner by his learned counsel that this sec¬ 
tion will not apply because petitioner did not 
accept “permanent employment” under the 
Government after obtaining the sanad. On the 
other hand, long before he obtained his sanad, 
he was employed in the permanent service of 
the Government. He had taken leave with the 
express object of qualifying to be a legal prac¬ 
titioner and all that he did was to rejoin his 
appointment after he got the sanad which 
would not amount to accepting permanent 
employment under the Government. 

(2) It seems to us that it is not necessary to 
decide this question in the present case as to 
whether the petitioner had accepted permanent 
employment under the Government, because 

^ C in 7 *; Pr0V j si0n L n - ? ection 14 of Regulation 
3 of 1075 under which the High Court mav 

a vak . i . 1 who , has wholly abstained from 
practice continuously for a period of five years 

£ l£ Uv ?r r - pp ‘ he . sanad to such officer or court 
as the H'gh Court may appoint in this behalf. 

* ne V5 lbent upon the vakil forthwith 
todebyer up the sanad to the otnccr or court. 

SSnn i 4 De a A dva ". , -, g0 ' ¥ action is taken under 
Section 14. A vakil whose sanad has been 

[delivered up under this section in compliance 
te.^r° rder i n ' a , de by the Hi S h Court is 

2, i^L l ° d ° v°- , Such n rem edv is not open 

is P roceed ed against under 
a ? cl ;° n t3- it seems to us that from the 

'eaJteH^r f » Ct /f in c: 1 ♦? present case, action is 
called for under Section 14, because it is rnn 

he wholl y abstainl 

ea from practice for a period of 14 vears 
nating with 14-4-1124. Therefore by vlrtue oi 

S EMJ* thi * court unde/section 14 
E* SS J a L th * Petitioner shall deliver up 

^° ad . to t he Registrar of the High Court 

a T S j e the ? rder P asse d by the learn¬ 
ed District Judge under Section 13 . 


B/DJJ. 


Order accordingly. 
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AND GANGADHARA MENON JJ. 
Subramania Nadar Manuel Nadar, Appellant 
v Devasahayam Nadar Varuvel Nadar and 
others, Respondents. 

Second Appeal No. 454 of 1950, D/- 8-2-1952. 
?« <Tr3 n : l n f C0 ^ ) Chitt 'es Act (3 of 1094), Ss. 28^ 
.scriber DefeatlD& ° r de aying non-prized sub- 

A decree was obtained on 9-5-1121 by 
the J° reman o f a chitty on the basis of 
a chitty security bond for the arrears of 

nn-ufmi f i om a ,P rized subscriber. 

121 the decree-holder and one S 

F,! d a 3 °. int execution application stating 
that the decree was assigned to the latter 
and praying that he may be permitted.to 
the -^ ecr ®?- The assignment was 

•n l t h h« ln I ^ lde . ratl0n - For ^ mon °y due 
in -h a PPellant as a non-prized subscriber 

ldentlcal chitty he had Obtained a 
decree against the foreman on 1 5 - 6-1 liv. 
o execution of that decree, the appellant 
attached the decree in this case. The order 

15-10 U n C 2 h ranH recei Y ed ^ the case on 
and 11 given effect to: 

Held that the facts and circumstances 

ment° S Af d , C h ea 5 ly established that the assign- 
°# l ^ e , de ? ree ln favour of S had the 
[Jhi d K f ^ atl w. g and deiaying the appel- 

him 16 'Th 12 ^ ^ the ch i“y d money a due ar to 

~2 Trav LJ 513 and 28 Trav LJ 771, Ref. * 

j- Madhavan Nair, for Appellant- K v»i- 
yudhan Nair, for Respondent? ’ K> Vela ' 

?2™U C ?13 Couriwar/Chronological/ Paras 

22 Trav LJ 674 2 

C38) 28 Trav LJ 771 2 

GANGADHARA MENON T • t»> ** . . 2 

decree-holder is the appellant T Thi* UaChlin f 
raises the question of the The . a PP eal 

the attaching decree-holder S claims ot 

decree-holder to execute d tiie decre^The^ 8 ' 1 ^ 
in the case was ohHinn,! k .. , The decr ee 
a chitty on the basis of ? , b J„ the foreman of 

eS.S'of tssrjsrS^ 

the decree in this case. The Sfder 

t ,he —«*wi5iS*ss 

jwswt srs?**? 4 ?** 

filed an execution application o? 6S ^. atlves 
praying that the assignment of th» . 24 " 4 -H24 
favour of their, father may be iSZJFT in 
they may be permitted to execute fh?^^ 
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They contended that the attachment is of no 
consequence as it was effected only after the 
assignment of the decree. The attaching decree- 
holder to whom notice was given resisted the 
execution application and pleaded that the 
assignment in question is voidable under S. 28 
of the Chitties Act (Act 3 of 1094) as it was 
created fraudulently without consideration for 
the purpose of defeating and delaying the rea¬ 
lisation of the chittv money due to him under 
Ext. I decree and that he is entitled to execute 
the decree in pursuance of the attachment and 
realise the amounts due to him. The execution 
court upheld the plea of the attaching decree- 
holder and dismissed the execution application 
of the respondents. In appeal the lower appel¬ 
late Court reversed that order. The attaching 
decree-holder has therefore come in second ap¬ 
peal. • '• 

(2) The courts below have concurrently found 
that the assignment relied on by the respond¬ 
ents was without consideration. The joint exe¬ 
cution application that evidences the assign¬ 
ment was filed in Court within 15 days of the 
date of the decree. Admittedly, the decree that 
was assigned was one of the assets of the 
chitty and at the time of the assignment money 
in relation to the self-same chitty was due to 
the appellant under Ext. I decree. Section 36 
of the Chitties Act provides: 

“Where there are debts due from the foreman 
of a chitty in relation thereto and also other 
debts due from such foreman the chitty assets 
shall be applied in the first instance for pay¬ 
ment of the chitty debts due to the subscribers ’. 
Therefore, even in cases where the foreman has 
debts other than the chitty debts, he is bound 
in law to apply the chitty assets in the first 
instance for payment of the debts due to the 
subscribers. The purpose behind this section 
is that the chitty assets should be available 
for payment to the prized and non-prized sub¬ 
scribers. But in this case what the foreman has 
done is to transfer the assets of the chitty to 
another without even any consideration there¬ 
for. Section 28 of the Chitties Act enacts: 

“1 “any voluntary or involuntary transfer of 
the rights of a foreman to receive subscrip¬ 
tions from prized subscribers shall, if it 
defeats or delays a non-prized or unpaid 
prized subscriber, be voidable at the instance 
of such subscriber.” 

2. ‘‘When under sub-section (1) of this bec- 
tion a transfer is disputed by a subscriber: 
the burden of proving that the transfer does 
not defeat or delay such subscriber is upon 
the transferee." 

The learned Judge thinks that in order that 
a non-prized subscriber to whom money is due 

under P the chitty transaction , may ^^reman 
alienation of the chitty assets by the {° re "J a "‘ 
under Section 28 of the Chitties Act. he must 
establish that the foreman was " 

circumstances at the time of the rhitties 
are unable to read Section 28o thei Chitties 
Art in that wav. The Section states that it tne 

^Sfestionabje Section 28 olttj 

vency° of'the foreman at the time of the transfer 
may be a circumstance in determining the 
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question whether the transfer defeats or delays 
a non-prized or unpaid prized subscriber. But 
that is not the sole criterion. It may be that 
the transfer impugned was made by the fore¬ 
man while he was in solvent circumstances 
Still, if such transfer defeats or delays a non- 
prized or unpaid prized subscriber, he can avoid 
the transfer under Section 28 of the Chitties 
Act. 

It is also clear from sub-section ( 2 ) of the 
Section, that when the transfer is disputed the 
burden is on N the transferee to prove that it 
does not defeat or delay the non-prized or un¬ 
paid prized subscriber. We do not think that 
the decisions reported in — 22 Trav L J 674„ 
— 22 Trav L J 513 and — ‘Kunjuraman v. 
Padmanabhan’. 28 Trav L J 771 relied on by 
the learned Judge go counter to the above 
view that we have taken of % Section 28 of the 
Chitties Act. The respondents have not adduc¬ 
ed any evidence in this case to show that the 
assignment does not defeat or delay the appel¬ 
lant. On the other hand the facts and circum¬ 
stances disclosed clearly establish that the 
assignment of the decree in favour of the father 
of the respondents has the effect of defeating 
and delaying the appellant who has obtained 
Ext. I decree as early as 15-6-1122 for the chitty 
money due to him. In spite of several steps 
in execution he has not yet been able to realise 
the decree amount due to him. The speed with 
which the foreman created evidence of assign¬ 
ment in favour of the father of the respondents 
bv filing a joint execution application along 
with him added to the fact that the assignment 
was without consideration indicates clearly the 
purpose behind the assignment. We have there¬ 
fore no doubt that the assignment in question 
is voidable under Section 28 of the Chitties Act 
(Act III of 1094) as contended for by the appel J 

a *( 3 ) It is not necessary for the appellant to 
have recourse to a separate suit to avoid the 
transfer. He can avoid it by effecting the 
attachment on the decree as he has done and 
if the transfer is found to be voidable on the 
grounds mentioned in Section 28 he is entitled 
fo execute the decree in pursuance of the 
attachment and recover the amount due to hum 

( 4 ) It follows that the order appealed against 
cfand Therefore, in reversal of the 
order* of tte learned Judge we allow this 
appeal with costs throughout and restore the 

order of the learned Munsiff. 

B/DH Appeal allowed- 
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SANKARAN AND GANGADHARA MENON JJ. 

Chandv Makkel and others, Appellants v. 
Korah Thomas, Respondent. 

A. S. No. 837 of 1950, D/- 1-2-1952. 

(a) Limitation Act (1908), Arts. 

_ Suit for past profits on bass of 
agreement — Travancore Limitation Act tb o 

1100), Arts. 104 and 109. , 

The property was . leased defendant 

The tenant was to improve Sfto 

and also to give one half of the ^e 

|S d .hlf.hedVnd»?td detuned to 
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give half of the yield the plaintiff brought 
the suit for recovery of his share of the 
past profits. 

Held that the lease which embodied the 
agreement between the parties being a 
registered one, the Article applicable was 
Art. 104 of the Travancore Limitation Act, 
and that even if that Article was not appli¬ 
cable the suit being one by one co-sharer 
against another who was in exclusive pos¬ 
session of the property for his share of 
rent and profits, it was residuary Art. 109 
that governed. Therefore the claim for 
past profits from 1118 for nearly five years 
till date of suit was within time. 31 Trav 
LJ 605; Rel. on. (Para 4) 

Anno: Lim. Act, Art. 116 N. 8; Art. 120 N. 2. 
(b) Civil P. C. (1908), S. 35 — Both parties 
partly unsuccessful — Parties to bear their 
costs. 

The plaintiff prayed for recovery of the 
entire property on the allegation that no 
improvements as stipulated had been 
elfected by the defendants. But during 
trial he gave up that contention and 
admitted the defendants’ right to one-half 
of the property as contended for by them. 

In regard to the question of past and future 
profits also, the plai ntifTs claim was found 
to be excessive. The defendants had also 
set up a plea of discharge on the question 
of past profits which was found against 
them. 

Held that the proper order as to costs 
was to direct the parties to suffer their 
costs - (Para 6) 

Anno: C. P. C., S. 35 N. 5, 7. 

M. T. Paikaday, for Appellants; N. Varada- 
raja Iyengar, for Respondent. 

REFERENCE. Para 

(’41) 31 Trav U 605 4 

GANGADIIARA MENON J.: Defendants 1 
to 5 are the appellants. The plaint property 
bdonged to plaintiff's father. After the death 
of his father plaintiff got it on partition. The 
property was outstanding on Ext. A vechupathy 
lease with the father of defendants 1 to 5. The 
tenant was to improve the property and also 
to give one half of the yield to the landlord. 
It was also stipulated that if improvements are 

hi w° tht ’ deed - O^e-half of 

the property will be given to the tenant on 

partition and the other half alone need be sur- 

rendered to the landlord. On the allegations 

that the defendants have defaulted to give half 

of the yield from Ilia onwards and that they 

Fvf A ♦h? P nT°v e , d fr ,h f : propert - v as enjoined in 
Ext. A the plaintiff has brought the suit for 

? n !l re pr 4 opert y with his share 
of past profits at the rate of Rs. 600/- per 

thTrV n ?n SO i,'!!!, t !' future mesne profits at 
the rate of Rs 1200/- per annum. The defen¬ 
dants contended that they have effected improve 
ments as directed in Ext. A and that thT pS- 

of thp th nr^ 0r f en , t u tl ? d to recover only one-half 
of the property, that profits till date of suit 
had been paid to the plaintiff, that the claim 
for past profits for more than three years is 
barred by limitation, that the income from the 
entire property will not exceed Rs. 600/- per 
annum and that in any view the plaintiff can 

S thafincomi^ Pt0l " S < ”” y on the 

-pw-iaim srrasL e 


perty. The learned Judge therefore gave a 
preliminary decree to the plaintiil for recovery 
of one-half of the plaint property. On the 
question of past profits, the plea of discharge 
set up by the defendants was found against 
and fixing the income from the property from 
1118 to 1122 at Rs. 900/- per annum the learned 
Judge allowed the plaintiff to recover half of 
that amount per annum towards past profits. 
The income after suit was fixed at Rs. 1200/- per 
annum and half of that amount was allowed 
to be recovered in lieu of mesne profits from 
the date of suit. 

(3) There is no reliable evidence in the case 
regarding the payment of the plaintiff’s share 
of the profits of the property till the date of 
suit as contended for oy the appellants. We are 
therefore in agreement with the findings of the 
learned Judge on this question. 

(4) On the question of limitation, it is argued 
by the learned Advocate for the appellants that 
it is Article 95 of the Travancore Limitation 
Act that applied an.d that the plaintiff can 
recover his share of past profits only for three 
years. The learned Advocate for the respondent 
contends that Ext. A which embodies the agree¬ 
ment between the parties being a registered 
one the Article that is applicable is article 104 
of the Limitation Act and that even if that 
Article is not applicable the suit being one by 
one co-sharer against another who is in exclu¬ 
sive possession of the property for his share 
of rent and profits, it is residuary Article 109 
that governs. Reliance for this latter position 
was placed on the decision reported in-?Subra- 

31 T^'T ? ar 2ns WAi / 3r V ' Mathu Pou]o '- 
fL, -,7‘ J> - 605 - Therefor e it is contended 
tha m either view of the matter the claim for 
past profits from 1118 for nearly five vears till 
date of suit is within time. We think tha” the 
position taken up by the respondent is correct 
Therefore we hold that the claim for past 

Sfe th° t0l ?, hlgh - As stated by the learned 
Judge, the evidence on both sides in regard to 

f? n?. Uest, ° n 0f , t l ie income fro,T > the property 

H ot v .ery satisfactory. The defendants in 
their written statements state that the profits 
of the entire property will not exceed R s P fi0n/ 
per annum. Plaintiff and P. W. iff their evi- 
dence estimate the yield from the property at 
six to seyen thousand cocoanuts, six to seven 
thulams of pepper, four to five maunds of coffee 
one thousand jack fruits and nearly twenS 
d . ve f . t o h ° usand arecanuts. Estimating the value 

1118 h to l 1 ??° d th CtS th , e market ra te during 
riJ-V 0 1122, J£ e value will not exceed Rs 600/- 

t P n tha nUm ' , Theref , oro ' we think that in regard 
!? a .lb. K qu .l stlo P. of past Profits, the amounts 
stated by the defendants in their written state- 
ments may be taken to be correct. The olaintiff 
will be entitled to one-half of this Snimlf 
Therefore in modification of the decree ™f the 
ower cour we award past profits to the plain 
tiff only at the rate of Rs. 300/- per anm.m' 
Regarding future profits, the matter stands ™ 
a different footing. It is admitted that 
price of almost all the products has 
abnormally after 1122. But the nlUnriT £ ed 
admitted that there is a decrease inthl" ^j has 
after 1122 Taking IntoEE heseC,'" 6 
tors, we think, that the income tw ° ,acv 

from date of suit may be fixed at Rs foOOA 




AIR 1952 Velayudhaperumal v. Palavesamuthu (Vithayathil J.) 

of the Travancore Code 

. ^ 4* 4 4V 4 k ■ _ 


per annum. Plaintiff will be entitled to get 
one-half of the amount, viz., Rs. 500/- per 
annum towards future profits from date of suit. 

(6) There remains only the question of costs. 
The plaint ill prayed for recovery of the entire 
property on the allegation that no improvements 
as stipulated in Ext. A have been effected by 
the defendants. But during trial he gave up 
that contention and admitted the appel¬ 
lants’ right to one-half of the property as con¬ 
tended for by them. In regard to the question 
of past and future profits also, the plaintiff's 
claim is found to be excessive. The defendants 
have also set up a plea of discharge on the 
question of past profits which is found against 
them. In view of these circumstances, we think 
that the proper order as to costs is to direct 
the parties to suffer their costs. 

(7) Therefore, in modification of the decree of 
the lower court the appeal is allowed to the 
extent indicated above. The parties will suffer 
their costs throughout. 

B/D.H. Order accordingly. 
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SUBRAMANIA IYER & VITHAYATHIL J J. 

Velayudhaperumal Nadar Thanumalavaper- 
umal Nadar, Appellant v. Palavesamuthu 
Nadar Chidambara Nadar, Respondent. 

Appeal Suit No. V67 of 1951, D/- 1-4-1952. 
Debt Laws — Travancore Agriculturists’ 
Relief Act (III of 1112), S. 30 — Section ap¬ 
plies to cases coming not only under Limita¬ 
tion Act, but also under S. 48, Civil P.C. (Civil 
P.C. (1908) S. 48) (Travancore Civil P.C.; S. 
41) (Limitation Act (1908), S. 29(2)(a) ). 
AIR 1932 Oudh 69 Rel. on. (Para 3) 

Anno: Civil P.C. S. 48 N. 14 Limitation Act 
S. 29 N. 4. 

N. Varadaraja Iyengar, for Appellant. , 

REFERENCE . • Para 

(’31) 134 Ind Cas 878: (AIR 1932 Oudh 69) 4 
VITHAYATHIL J.: The defendant is the 
appellant. The appeal is from an order in exe¬ 
cution and the question raised is one of limita¬ 
tion The last execution application was filed 
more than 12 years after the dale of the decree. 
The decree-holder claimed exemption from limi¬ 
tation on the ground that the judgment-deb or 
had applied under the Travancore Agricul¬ 
turists’ Relief Act. HI of 1112. for a certificate 
from the Debt Conciliation Board. The court 
below exempted the period covered by those 
proceedings and held that the execution pe 
tinn was not barred by limitation. 

(2) Section 30 of Act III of 1112 provided 

1 “The time occupied by the proceedings before 
a Board for the settlement of anv deb [; { }l 
time during which any application undei 
s. 18 is pending disposal and the time during 
which a person is debarred by S. 28 from 
institutine or prosecuting a suit, an applica 
?nn for the execution of a decree or other 

It ’is* argued 7or S the ’appellant that this section 
appHes only to cases coming under the Limita¬ 
tion Act and not to those coming under S. 41 
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of the Travancore Code of Civil Procedurp 
(Section 48 of the Indian Code). The argument 
is based on the use of words 
“in computing the period of limitation pre¬ 
sented for any suit, application or other pro¬ 
ceedings in respect of tne debt by the 'law of 
limitation lor the time being in force.” 

-• is argued that the 12 years’ period provided 
in S. 41 of the Code of Civil Procedure is not 
a period prescribed by the law of limitation 
and that therefore S. 30 of Act III of 1112 will 
not appiy to it. 

(3) We do not think that we can accept this 
position. Apart from S. 30. there is S. 23‘which 
prohibited the execution of a decree in respect 
of a debt for the settlement of which an applica¬ 
tion was pending before the Conciliation Board. 
That section reads thus: 

“Except for special reasons to be recorded in 
writing no court of law shall entertain or allow 
to be prosecuted any suit, application for the 
execution of a decree, or other proceedings 
for recovery of any debt for a settlement of 
which an application is pending before a 
Board.” 

Section 29. sub-section 2(a) of the Limitation 
Act provides thus: 

“.for the purpose of determining any period 

of limitation prescribed for any suit, appeal 
or application by any special or local law 
the provisions contained in S. 4, Ss. 10 to 18 
and S. 23 shall apply only in so far as and 
to the extent to which they are not expressly 
excluded by any special or local law.” 

This means that except in cases in which these 
sections are expressly excluded they will apply 
to cases of limitation prescribed by a special 
law. If the provision contained in S. 41 of thej 
Travancore Code of Civil Procedure is regarded 
as a period of limitation prescribed by a special 
law the above mentioned sections of the Limita¬ 
tion Act will apply to it. Under S. 15 of the 
Limitation Act when the institution of a suit 
or the making of an application has been stayed 
by an injunction or order, the time of the con¬ 
tinuance of the injunction or order shall be 
excluded in computing the period of limitation. 
It is true that the Explanation in Section 41 of 
the Code of Civil Procedure (Travancore) re¬ 
fers only to Section 7 of the Limitation Act That 
mav oe because Section 30 of the Limitation 
Act makes Ss. 4. 10 to 18 and 23 of that Act 
applicable to period of limitation prescribed by 
any special law including the Code of Civil 
Procedure. 

(4) Reference may be made in this connec¬ 
tion to a decision of the Oudh Chief Court in 
— ‘Dhan Dei v. Kashmiri Bank Ltd.. 134 Ind. 
Cas 878 (Oudh). Section 78(2) of the Provin¬ 
cial'Insolvency Act. V of'1920 contains: a pro¬ 
vision similar to section 30 of Act III of 1112. 
It was held in that case that the words the 
period of limitation prescribed for any suit or 
application for the execution of a decree in 
Section 78(2) of the Provincial ^solvency Act 
would include the Denod of tune prescribed in 
Section 48 of the Indian Code of Civil Proce¬ 
ss) We therefore agree with the lower court 
in its view that the execution petition in this 
rase is not barred by limitation and dismiss 
the appeal. As there was no appearance for 
the respondent there will be no ordei 

B/R.G.D. Appeal dismissed. 
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SANKARAN AND VITHAYATHIL JJ. 

Geeri Kammathi, Appellant v. Padmavathi 
and others, Respondents. 

A. S. No. 74 of 1125, D/- 28-2-1952. 

(a) Hindu Law — Joint family property — 
Acquisition — Presumption. 

Under the Hindu Lav/ the presumption is 
that an acquisition in the name of a 
female member of a joint family is joint 
family property. But this presumption 
arises only when there is evidence with re¬ 
gard to the existence of a nucleus of 
family property. But this is subject to the 
limitation that the joint family property 
must be such as with its aid the property 
in question could have been acquired. 
And it is only after the possession of an 
adequate nucleus is shown, that the onus 
shifts on to the person who claims the 
property as self-acquisition affirmatively 
to make out that the property was acquir¬ 
ed without any aid from the family estate: 
Case Law Ref. (Para 7) 

(b) Hindu Law — School of law — Mayukha 

— Gowda Saraswath Brahmins of Travancore 
arc not governed by Mayukha Law but by 
Mitakshara: 29 Cochin 729 and 35 Cochin 796, 
Ke ' °° I . J (Para 12) 

< c) * H,nd “ ,aw ~ Stridhan — Succession - 
Sons do not succeed in presence of daughters 

cTlled ,e 1S D0 ‘ res,ricted 10 Stridhan strictly m 

. ^ ulo Q . ?, x . c!udin g sons from inheri- 
arS ldhan P r °P ert y when there 

g . ht l rs - 1S „ not restricted only to 
Stridhan technically so called 

own" ? U K fed by female with 

W, f l * an ^ Iab °ur goes to her daughter 

law discussed" ^ in her Presence: Case 

A^ UUa ’ S HiQdu laW held ™t 

conect view of law. (Paras 13 & 15) 
Menon, for Appellant" K N 
Respondents. Menon and V - Krishna Bhatt/for 

(•66 F 6?) E n C M;A C ?^ tWar/Chronological/ Paras 
11 MLA 139: (10 WR 3 pm n i < 

IHmMVt i| 

'33 liR M , a q d oo 1 R 36: 1914 Mad 128) 5 

10 Cofh® 371 34?: 047 Ind Cas 736) Js 

13 Cochin 391 7 > *5 

23 Cochin 88 7 

29 Cochin 234 7 

Cochin 729 7 

35 Cochin 796 • f? 

36 Cochin 779 12 

36 Cochin 844 7 

penant HAY The iI ^uif' '• T*' 6 5 lainti,f is the ap- 

plaintill’s title toth* D Sf nt d S? rat i° n of th ^ 
proms'" aftor ‘Sftinfaside 

k oMk? srassfift si 


XC 501 

of the plaintiffs mother Sathyabhama under 
Ext. I on 23-11-1063. Sathyabhama attorned to 
the Devaswom and executed a fresh lease deed 
Ext. II on 17-12-1063. This lease deed was re¬ 
newed by her on 2-1-1097. Ext. C. is the lease 
deed executed by her on that date. The plain- 
tiff’s case is that on the death of his mother 
ho became the absolute owner of the property 
and that in any case he is entitled to one half 
of the same. The plaintiff's father was one 
Guna Kammath. Guna Kammath and Sathya¬ 
bhama had 4 children, the plaintiff being the 
eldest. The second son was Ranga Kammath 
who died leaving a son Guna Kammath. Guna 
Kammath the junior also died leaving a minor 
son who is the 3rd defendant in the case. The 
1st defendant is the sister of the plaintiff. He 
has another sister Kaveru by name who is not 
a party to this suit. D. W. \ is her husband. 

(2) On 30-11-1095, Sathyabhama and Ranga 
Kammath together executed a mortgage Ext. 
XIII in respect of the plaint property to one 
Kamala for Rs. 150/-. A suit was filed on 
that mortgage and a decree was obtained by the 
creditor. To discharge that liability Sathya¬ 
bhama and Ranga Kammath executed a usu¬ 
fructuary mortgage Ext. IX in respect of the 
plaint property in favour of one Bikhari Shenoi 
for Rs. 275 on 13-1-1100. That mortgage right 
was purchased by Guna Kammath the 
junior on 12-1-1106 under Ext. XIV. On 
28-1-1110, Ranga Kammath and Guna 
Kammath the junior executed a usufructuary 
mortgage in respect of the property to one 
Jembi for Rs. 200 and took the property back 
on lease. Exts, X and XI are the mortgage 
and lease. For a debt due from Guna Kam- 
° ne Jembla filed Small Cause Suit No. 426 
of 11 lb of the Cochin MunsifTs Court and ob- 
tained a decree qgainst him. In execution of 
that decree, the plaint property was attached 
and sold on 12-7-1119 and the 1st defendant 
purchased the same. Ext. XVI is the sale cer- 
tificate in (hat case. The 1st defendant obtain¬ 
ed delivery of possession ot the property on 
14-10-1119 under Ext. XV. On 27-10-1119 the 
plaintiff filed a petition for redelivery of the 
property alleging that he was in possession of 

Hpht Sa tT e «Ma d the fi / st defendant had no 
right to obtain delivery from him. That peti- 

tion was rejected by. the District Munsiff. Ext 

fo 1S sA h L?l Py i„°V he J 0rder - The Pontiff seeks 

set # a *w de that order and to recover posses- 
sion of the property. 

2 contested the suit. 
P e i st . defendant denied the olaintifTs title to 
Property According to her, the street 
house belonged to Sathyabhama and it was re¬ 
paired by Ranga Kammath and the Kayyalap- 

anriVanL a v° put ,u U!> by - him ' Sathyabhama 
and Ranga Kammath were in possession of the 

ProPfrty- and after the death of Ranga Kam¬ 
math his son Guna Kammath the junior exe- 
autedamortsacce in favour of the 1 st defendant 
in respect of the Kayyalappura. In 1119 she 
filed a suit upon that mortgage as O S No 6? 
of 1119 of the Cochin Munsiff*! Court imploding 
the present plaintiff and the 3rd defendant as 

j 6 sult ‘ and obtained a decree The 
plaintiff filed an appeal from that decxee but 
he appeal also was dismissed. By purchase in 
the court- sale in S. C. No. 426 of'1116 th?S«t 
defendant acquired the mortgage right in tv.*. 

> h V$ 0n8ed 1° Kammath. th * 
nril V ls f u rt her contended that the plaint 
property and the street house were the Sthri- 
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dhanom property of Sathyabhama and that 
therefore after the death of Sathyabhama her 
daughters succeeded to the same to the exclu¬ 
sion of the sons, it was. therefore, contended 
that the plaintiif was not entitled to any relief 
in the suit. The first defendant executed a 
usufructuary mortgage in respect of the pro¬ 
perty in favour ot the 2nd defendant for 
Rs. 600/- in 1120 and the 2nd defendant is in 
possession of the property under that mortgage. 
The 2nd defendant contends that he is entitled 
to the amount under that mortgage as also the 
arrears of pattom paid by him to the Devaswom. 

(5) The Court below found that the plaint 
property and the street house were the Sthri- 
dhanom property of Sathyabhama and that the 
plaintiff was not entitled to any share therein. 
It was also found that the Kayyalappura was 
constructed by Ranga Kammath and that the 
plaintiff had no right to the same. It was, 
therefore, held that the claim order in S. C. No. 
426 of 1116 was not liable to be set aside and 
that the plaintiff was not entitled to get delivery 
of possession of the property or to get parti¬ 
tion of one-half share in the property. The 
suit was accordingly dismissed with costs. 

(6) The question to be decided in this appeal 
is whether the plaintiff is entitled to the plaint 
property and the buildings thereon as absolute 
owner of the same, and, if not. whether he is 
entitled to one half share as claimed by him. 
It is argued for the plaintiff that the leasehold 
interest was purchased in the name of his 
mother with money belonging to his father and 
that it was therefore a joint family property. 
But the plaintiff had no such case in the plaint. 
On the other hand, the averments in paragraphs 
1 and 8 of the plaint show that according to the 
plaintiff his mother was the owner of the lease¬ 
hold interest. What is stated in paragraph 8 
is that the plaintiff and his brother were alone 
entitled to share in the property that belonged 
to their mother. Nowhere is it stated in the 
plaint that Ext. I was taken in the name of 
Sathyabhama with money that belonged to her 
husband. 

(7) The plaintiff’s learned Counsel argued that 
under the Hindu Law the presumption is‘that 
an acquisition in the name of a female member 
of a joint family is joint family property. But 
this presumption arises 'only when there is 
evidence with regard to the existence of a nuc¬ 
leus of family property (Vide Maynes 
Hindu Law. 10th Edn. p. 373). The learned 
author says thus: 

“The burden of proving that any particulai 
property is joint family property is in the 
first instance upon the person who claims it 
as coparcenary property. Where ihe posses¬ 
sion of a nucleus of joint family propei t> 
is either admitted or proved an acquisition 
made by a member of the family is presumed 
to be ioint family property But jhw is 
1 subject to the limitation that tne loint fa¬ 
mily property must be such as with its aid 
the property in question could have been 
acquired* 6 And it is only after the possession 

of an adequate nucleus is nro 

shifts on to the person who claims the pro¬ 
perty as self-acquisition affirmatively to make 
out that the nropert.v was acquired without 
anv aid from the family estate. 

To the same effect' are the decisions of the 
Cochin High Court in the following rases. 
‘Mouthavan Pillai v. Arokya Ammal. 10 Cochin 
371; —‘‘Vasudevan Nambijir v. Raman Nam- 
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*3 Cochin 391; — 'Odan Sanku v. Moorti' 
-2 Cochin 88; — Nilakantan v. Nilakantan’. 29 
Cochin 234; Vasudeva Prabhu v. Padmana- 
bha Prabhu’. 36 Cochin 779; — ‘Venkitarama 
Iyer v. Padmanabha Iyer’. 36 Cochin 844. In 
10 Cochin 371 and 36 Cochin 844’, the acquisi¬ 
tion was in the name of a female member. 

(8) There is no evidence in this case to show 
that the plaintiff’s family had anv nucleus with 
which the assignment of the leasehold interest 
could be taken in the name of Sathyabhama. 
(His Lordship considered the evidence and pro¬ 
ceeded:) Under the circumstances there is no 
basis for the contention that the leasehold in¬ 
terest belonged to the joint family of the plain¬ 
tiff. 

(9) With regard to the street house in the 
property. Ext. I shows that there was a build¬ 
ing in the property on the date of the document. 
Ext. II shows that Sathyabhama purchased that 
building from the Devaswom. Ext. VI the 
judgment in A. S. No. 214 of 1120 of the Anji- 
kaimal District Court which was filed by the 
present plaintiff from the decision in Ext. V 
case and Ext. VIII, the decree in that appeal 
show that the Kayyalappura in the property 
has been put up by Ranga Kammath. 

(10) The plaintiff has produced certain docu¬ 
ments to show that he was in possession of the 
plaint property. Ext. G series are the demand 
notice and receipts in respect of property ta.^ 
issued by the Mattanchery Municipality in fa¬ 
vour of the plaintiff. Ext. A is a coolicharth 
executed by P. W. 4 and another in favour of 
the plaintiff. Ext. B is another Coolicharth 
executed bv P. W. 2. These are of the year 
1117. In 1119 the plaintiff took another cooli¬ 
charth. Ext. F, from one Kanaka. The plaintiff 
relies on these documents to show that he was 
in possession of the property. 

(11) It is in evidence that Ranga Kamath died 
about the year 1110. His only son Guna Kam¬ 
math the junior was a consumption-patient and 
he died in 1118 leaving his young widow and a 
baby who is the 3rd defendant in the case. The 
plaintiff seems to have assumed management of 
the affairs of Guna Kammath even during his 
lifetime. This must be tha reason why Exts. A 
B and F happened to be taken in the name of 
the plaintiff. As regards the demand notices 
and receipts it is not clear whether they relate 
to the house in the plaint property. _ In the 
plaint the number of the street house is given 
as 5/85 and it is also stated that the previous 
number was 5/73. Exts. A. Bi and F show that 
the number was 5/23 in 111;. 1118 and 111.. 
The number shown in Ext. G is 5/84 while that 
shown in G1 and G6 is 5/206. The receipts 
relating to the years 1117 to 1119 contain the 
number 5/85. During that period the plaintiff 
was managing the affairs of Guna Kammath as 
stated above. In the circumstances much im¬ 
portance cannot be attached to thei fact that 
those receipts were taken in the name ot tne 
nlaintiff In anv view of the case there is 
nothing to show that the plaintiff has acquired 

Sr heir. » is 
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for the appellant that the law applicable to the 
community to which the plaintiff belongs, 
namely, the Gowda Saraswath Brahmin com¬ 
munity, is the Mayukha Law that prevails in 
North Konkan. It is submitted that the Gowda 
Saraswath Brahmins migrated to Travancore 
and Cochin from North Konkan and that they 
carried with them their personal law. Reference 
was made to Cochin Tribes and Castes by L. K. 
Ananthakrishna Iyer — Vol. II, p. 346,'where 
the learned author deals with the history of 
this community. According to Mayukha Law 
both the sons and daughters are entitled to equal 
share in the Stridanain property of their mother, 
while under the Mitakshara Law the daughters 
inherit the Stridhanam property of their mother 
to the exclusion of the sons. The question whe¬ 
ther the Mayukha system applies to the Gowda 
Saraswath Brahmin Community settled in 
Cochin came up for consideration before the 
erstwhile Cochin High Court in — ‘Lexmi Bai 
v. Anantha Shenoi*. 29 Cochin 729. In that case 
the history of the community was considered 
and it was held that the community migrated 
to Cochin and Travancore from South Konkan 
in the 16th Century. The Mayukha Law pre¬ 
vails in North Konkan and not in South Konkan. 
Moreover the Mayukha was compiled only in 
the 17th century. long after the community 
migrated to Malabar. In the circumstances it 
cannot be said that the personal law that ap¬ 
plied to the community at the time of the mi¬ 
gration was the Mayukha. It was. therefore, 
held that the Gowda Saraswath Community in 
Cochin Ls governed by the Mitakshara law. 
The same view was taken by the Cochin High 
Court in — ‘Saraswathi v. Lexmi*. 35 Cochin 
796. It was observed thus by Kunjunni Raja J. 
in that case: 


“I do not wish to commit myself to sav that 
the Gowda Saraswath Brahmins domiciled in 
Cochin are governed by Mavukha School of 
Hindu Law prevailing in the Bombay Presi- 
♦ v thout a fuller argument than*we had 
at the bar. Considering the long period of 
domicile in Cochin of this community the 
Courts in the Stale have been applying the 
Mitakshara Law to this community* and I am 
not prepared to say that it is wrong to have 
done so. 

79 ^^°, !t* 7°!l d that the decision in ‘29 Cochin 
aJ2J* ,ch h °. < } uest,on has been elaborately 
Star* W , as n °t brought to the notice of the 
teamed Judges who decided this case. 

(13) It was next argued for the appellant that 
even under the Mitakshara law the rule ex- 
£2?* ? ons .[ rom inheritance to Stridhana pro- 
when there are daughters applies only to 

Ssmrthis eChniC ^ y S ° Ca " ed - According to 

““J s gifts obtained bv a woman from 
her relatJons and her ornaments and apparel 
Jlf ltU r te her . stridhana and the only 

32%hit* fr °™ ^ rangers wh »ch come uri- 
denomination are presents before 
the nuptial fire and those made at the bridal 
procession. But neither gifts obtained from 

|ons ng ^ 

&. ( s r^ principiM * “ ^ 


The commentators of the different scl 

th * eir o own interpretations 
0f stridhana as given by 
Soanthi Writers. Vjjnaneswara has giver 


own interpretation in Mitakshara to the text of 
Yajnavalkya. Yajnavalkya’s text is this: 

“What was given to a woman by the father, 
mother, her husband, or her brother, or re¬ 
ceived by her at the nuptial fire or presented 
\»n her supersession (Adhivedanika) and the 
like (adya) is denominated Stridhana. That 
which is given by the bandhus, sulka, anva- 
dheyaka. these her kinsmen (bundhavas) take 
if she die without issue**. 

Vijnaneswara explains the word “adya" in this 
text as including “property which a woman 
may have acquired by inheritance, purchase, 
partition, seizure and finding” and says that 
“the term ‘woman’s property* conforms in its 
import with its etymology and is not techni¬ 
cal.” It is argued for tne appellant that this 
expansion of the definition of Stridhana by 
Vijnaneswara was not accepted by the Privy 
Council, and reference was made to the deci¬ 
sion in — ‘Thakoor Deyhee v. Rai Baluk Ram’, 
11 MIA 139 (PC): — Sheo Shankar Lai v. 
Debi Sahai*. 25 All 468 (PC) and *Debi Man- 
gal Prosad Singh v. Mahadco Prasad Singh*. 34 
All 234 (PC). 


(!4) we do nut think that these rie. isions of 
the Privy Council have the effect of restricting 
the meaning oi Stridhana U.» what is called 
technical stridhana. What was held in — ‘Tha¬ 
koor Deyhee v. Rai Baluk Ram*. 11 M 1 A 139 
(PC), is that a widow has no power of alienat¬ 
ing any immoveable property which she has 
inherited from her husband and that on her 
death it will pass to the heirs of her husband. 
What was held in — ‘Sheo Shankar Lai v. 
Debi Sahai*. 25 All 468 (PC) was that under 
th<? Hindu Law of the Banares School property 
which a woman has inherited from a female 
is not her Stridhana in such a sense that on 
her death it passes to her stridhana heirs in 
the female line to the exclusion of males. With 
regard to Vignaneswara’s expansion of the de¬ 
finition of Stridhana this is what their Lordships 
say in that case: 

“The author of the Mitakshara and some other 
authors seem to apply the term broadly to 
every kind of property which a woman can 
possess, from whatever source it mav be 
derived. Their Lordships do not propose to 
dwell upon this particular question. It may 
perhaps be regarded as one mainlv of phra¬ 
seology. not necessarily involving, however it 
be answered, much distinction in the sub¬ 
stance of the law. for most of the old com¬ 
mentators recognise with regard to the pro¬ 
perty of a woman, whether called Stridhana 
or by any other name, that there may be room 
for differences in its line of descent according 
to the mode of its acquisition. The question 
of substance is how the proper!v descends in 
a case like the present. As to this the decision 
of the High Court was based noon the text 
of the Mitakshara. which seems to make all 
property taken by a woman bv in¬ 
heritance her Stridhana with all the 
incidents which belong to that kind of 
absolute property, and to make it descend as 
such, primarily to females, and in the special 
line prescribed for stridhana strictly so call¬ 
ed. It cannot now be contended that the rule 

S fnw^ d from . the M'takshara is law as 
to inherited property generally." 

. Lo J dsh ‘P s held that the law is not the 

hetH in n th e 0 r f t M e J Benar ? s SchooL What was 
kciio 1 il he & Ird t5 ase ls that under the Mit^ 
kshara law the share which a widow gets on 
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partition of the joint family property devolves, 
on her death, upon the heirs of her husband 
Their Lordships however observed in.that case 
“that the members of a joint family eifecting 
a partition may agree that a portion of th* 
property shall be transferred to the widow by 
way of a absolute gift, as part of her stri- 
dhana. so as to constitute a provision for her 
stridhana heirs.” 

(15) In Mullas Principles of Hindu Law S 
123 (3) it is stated that the effect of these deci¬ 
sions of the Privy Council is to “curtail the 
definition of Stridhana as propounded bv Vij- 
naneswara by excluding from it in effect the 
five additional sorts of stridhana enumerated 
by him. This view does not anoear to be cor¬ 
rect. The question is dealt with in the Mayne’s 
Hindu Law and Usage (10th Edn.) Paragraph 
6ioA. Dealing with the Privy Council case in 
— ‘Debi Mangal Prosad Singh v. Mahadeo Pro- 
sad Singh’, 34 All 234 (PC) the learned author 
says thus: “The actual point decided in the 
above case was that there was no substantial 
difference in principle between woman’s pro¬ 
perty acquired by inheritance and that ac¬ 
quired by partition. It has however been 
suggested that the decision of the Privy Council 
limits stridhana to the kinds enumerated in the 
Smrithi texts. This does not appear to be 
correct. On the other hand their Lordships 
thought that the word “Adi” would include pro¬ 
perty acquired in any other manner ‘ejusdem 
generis’ with the modes mentioned by Yaj- 
navalkya. It is difficult to see any reason why 
the enumeration mentioned in the Smrithis 
should be taken as exhaustive and not as illus¬ 
trative only which is the uniform opinion of 
all the Mitakshara authorities. Rules of Hindu 
Law are not so inelastic as to be incapable of 
application to any acquisitions which were not 
known when the Smriti rules were first formic 
lated. The Smrithi texts are in terms not res¬ 
trictive and the very fact that one Smrithi adds 
to the list given in another shows that the 
subject of Stridhana was in a stage of develop¬ 
ment. None of the Smriti texts can be held 
to cover modern conditions of life or to rule 
out as Stridhana acquisitions which a woman 
might make for herself and over which she 
would have full powers of disposition. With 
the exception of the property inherited by a 
woman or allotted to her at a partition Vijna- 
neswara’s view as to the other modes of acqui¬ 
sition has been accepted by the courts. One 
such mode of acquisition is purchase by her. 
Vid e —‘Muthu Ramakrishna v. Marimuthu’. 38 
Mad 1036; — ‘Salemma v. Latchmana Reddf, 
21 Mad 100; — and 'Mumma v. Krishna. AIR 
1933 Rang. 347. In —. 'Moulhayan Filial y. 
Arokya Ammal\ 10 Cochin 371. the Cochin 
Chief Court held that property acquired by a 
female bv her own wit and labour is her stri¬ 
dhana called “ayautaks” and that according to 
the Mitakshara School it goes to her daughtei 
in preference to the son. We. therefore, hold 
that the property purchased by the plaintiff., 
mother under Ext. I was her s/ridhana property 
& that under the Mitakshara law which applies 
to the oarties the daughters inherit it to the 
exclusion of the sons. The plaintiff **• 
fore, not entitled to any share in the P^Pert^ 
The suit was therefore rightly dismissed by 
the court below. We confirm the decree of the 
learned District Judge and dismiss the Appeal 

with costs. , . , 

B/R.G.D. * Appeal dismissed. 


(Koshi C. J. and G. Menon XC 664 
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KOSHI C. J. AND GANGADHARA MENON J 
Govinda Pillai Sankara Pillai, Appellant 

ponders. 31 KeSaVa PiUai and others * Be* 1 

DA 1-4-1952^ MI * 250 and 251 0f 1124 TO 

O % R ivi ! o , S \? 46 ’ °- 21 R - 16 *** 

12 ~ ^. eath of decree-holder during 

execution — Substitution of legal representative 

Though Order 22 has no application to 
execution proceedings, still by reason of 
S. 146 and O. 21, R. 16 the legal represen¬ 
tative of a decree-holder who dies during 
the pendency of an execution petition can 
be substituted in the execution petition and 
be allowed to continue it. AIR 1937 Mad 
73 (FB), Foil. (Para 2) 

The practice of substituting the name of 
the legal representative in the place of the 
decree-holder who died in the course of 
execution, prevailing in Travancore and 
Cochin is quite warranted by the provisions 
of the Code and any change therefrom 
would result in serious consequence vitally 
affecting the rights of the legal represen¬ 
tatives of a deceased decree-holder. 

(Para 2) 

Anno: C. P. C., S. 146 N. 4 Pt. 8; O. 21 R. 16 
N. 19, O. 22 R. 12 N. 1 Pts. 6 to 13. 

(b) Civil P. C. (1908), Ss. 38 and 47 — 
Executing Court cannot go behind decree. 

Where a decree for redemption has been 
passed in favour of two members of a 
tarward in their individual and separate 
capacities, the other members of the 
tarward have no right to raise an objection 
to execution of the decree by the legal 
representatives or assigns of the decree 
holder on ground that the decree was in 
fact in favour of the tanvad. It is not for 
the execution court to go into the rights of 
the parties on the basis of a document that 
has come into existence 'pendente life’ and 
on that footing override the express provi¬ 
sions in the decree that has been passed 
subsequently. The execution Court is con¬ 
cerned only with the execution of the decree 
as it stands and cannot go behind it. 

(Para 3) 

Anno: C. P. C., S. 38 N. 8; S. 47 N. 31. 

(c) Civil P. C. (1908), S. 49 O. 21 R. 16 — 
Application for execution by transferee — Please 
open. 

Where the legal representatives or trans¬ 
ferees of the deceased decree-holder want 
to execute the decree in continuation of the 
application of the original decree holder, 
it is not open to them to put forward con¬ 
tentions inconsistent with the prayers in 
execution of the original decree holder. 

(Para 4) 

Anno: C.P.C., S. 49 N. 1; O. 21 R. 16. 

In No. 231/1124. 

K. K. Mathew, for Appellant; Advocate- 

General T. N. Subramonia Iyer and S Subr»- 
monia Iyer (for Nos. 1, 2 and 4) and M. T. 
Paikaday (for No. 3), for Respondents. 

In No. 250/1124. 

M. T. Paikaday, for Appellant; Advocate 

General T. N. Subramonia Iyer, for Respondents. 
In No. 251/1124. 

M. T. Paikaday, for Appepnt; 

General T. N. Subramonia Iyer, for Respondent. 
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REFERENCES: Courtwar/Chronological/ Paras 

(’27) AIR 1927 Mad 184: (50 Mad 1) 2 

(’27) AIR 1927 Mad 284: (99 Ind Cas 694) 2 

(’32) AIR 1932 Mad 73: (55 Mad 352 FB) 2 

GANGADHARA MENON J.: These appeals 
were heard together. The matter arises in exe¬ 
cution. The decree in the case allows the plain¬ 
tiffs to recover possession of plots 5 and 7 in 
Ext. Z, plan on payment of the mortgage money 
and the value of improvements. Before the 
lower court, in C. M. P. 5413 of 1122. the 2nd 
plaintiff and the legal representatives of the 
deceased 1 st plaintiff and their assignees stated 
that the rights of the decree-holders in block 
No. 5 have been assigned in favour of peti- 
t.oners Nos. 5 and 6 under a sale deed dated 
7-T-5-1121 and prayed that delivery 0 f 3 acres 
and 75 cents in block No. 7 may be given to 
petitioners Nos. 1 to 3 and that block No. 5 
may be delivered over to petitioners Nos. 5 and 
6 on payment of the mortgage money and the 
value of improvements. One Govinda Pillai 
Sankara Pillai who is a member of the tarwad 
of plaintiffs 1 and 2 resisted the execution of 
the decree by the petitioners in C. M. P. 5413. 
on the ground that the rights under the decree 
belong to the larwad and that the assignment 
of the decree is invalid and praved that he 
may be permitted to execute the decree. One 
Ouseph Ouseph. on the strength of the sale 
deed from the members of the tarwad in his 
favour, also resisted the application in C. M. P. 
5413 and prayed that he may be permitted to 
execute the decree in respect of block No. 5 
and obtain delivery. 


The 49th defendant who is in possession o 
9 acres in block No. 5 in C. M. P. 2024 of 112- 
while questioning the rights of the oetitioner 
to execute the decree on the same grounds a 
those taken by the above parties further plead 
ed , th 4 J t 1 tl ! e execution is barred by limitatioi 
mid that m any event he is entitled to hay 
me proportionate mortgage money as per thi 
mortgage of 1092 in his favour and also th« 
v*lue of improvements from the date ascertain 
ed m execution and paid to him before deliven 
leered The learned Judge under one orde 

of , a,1 n the above civil miscellaneous 
petiUons and allowed the petitioners in C.M P 

of 1decree and obtain deliver' 

P° s . sessiot J. oj. the properties as praved fo'i 
j 11 ", ePPheation. From the above order the 

PownH haS P le,erred A. S. 251 of 1124 

C M d p PilIai Petitioner ir 

*- * 5*32 of 1123 is the appellant in A S 

fnVlTp ^ peUtio™ 

A. S. 2^0/fi24 ° f 1123 ,S the appellant - ir 

hvnJ^o 5 0nte ? ti0 ? l . hat the decree is barrec 
by the 12 years’ rule is without anv substnnro 
Tlie 1st plaintiff had on 20 - 12-1113 applied for 
execution of the decree and recoverv of posses 

?a«on Is ,HlFn 0Pe a‘ les - I hat execution appli- 
cation is still pending and if C. M P 541 x i< 

only m continuation of that appliStion it can 

not be said that the decree is barred by 12 

^e r ist rU pfai n tiV S d^ 0 H WeVGr contended that since 
onMnn \iT a dl . ed - any application for exe- 
*H5 0 i n tberea tter either by the 2nd plaintiff" oi 
the legal representatives of the deSed Is 

mhFhv ° r w th . e , ir assi & ne es could be made 
by a substantive execution application and 
that any such application could not be treated 

mtfnn C0I Fft U fh? n 0f H, he PrIor exec ution appli. 
cation. For this position reliance is placed on 

the ruling reported in - ‘Palaniappa* ChetUar 


v. Valliammai Achi’, AIR 1927 Mad 134 in 
which it is held that: 

“On the death of a decree-holder who is in 
course of executing his decree, his legal re¬ 
presentative cannot be substituted in the 
execution petition to continue it.” 

This decision nas come up for consideration in 
a later Full Bench decision of the Madras High 
Court reported in — ’Venkatachalam Chetti v. 
Ramaswami Servai’, AIR 1932 Mad 73. The 
Full Bench after a review of the case law has 
come to the conclusion that 
“though order 22 has no application to execu¬ 
tion proceedings, still by reason of section! 
146 and Order 21. rule 16. the legal repre¬ 
sentative of a decree-holder who dies during 
the pencency c i an. execution petition can 
be substituted in the execution petition and' 
be allowed to continue it.** 

It is not obligatory on him to ffie a fresh 
application for execution. Tne decision in — 
•Perraju v. S. Bapireddi’, AIR 1927 Mad 284 
has been expressly dissented from in the above 
ruling. We are in entire agreement with the 
view taken in AIR 1932 Mad. 73. We may 
also state that the practice as far as we are 
aware both the Courts in Travancore and 
Coc hin has ail along been to substitute the name 
•>f the legal representative in the place of the 
decree-holder who died in the course of execu¬ 
tion- This practice is quite warranted by the 
provisions of the Cede and any change there¬ 
from would result in serious consequence vital¬ 
ly affecting the rights of the legal representa¬ 
tives of a deceased decree-holder. C.M.P. 5413 
of 1122 is in effect an application to continue 
the execution application filed bv the 1 st 
plaintiff after the substitution of the legal 
representatives of the deceased 1 st plaintiff 
and their assignees in his place. We are there¬ 
fore unable to treat the C. M. P. 5413 of 1122 
as a fresh application ar^d are of the view that 
it has to be treated as an application in con¬ 
tinuation of the previous pending execution 
application Qf the 1 st plaintiff. Therefore the 
execution of the decree is not barred as con- 
fended for by the appellants. 


(3) Next the question of the right of the 
petitioners in C. M. P. 5413 to execute the 
decree has to be considered. The main ground 
on which it is challenged is that the rights 
U i*I;-J he decree belong to the tarwad of 

? L a ^ nd I s co , nten ded that plaintiffs 
and ~ had at best only a power conferred 
on mem and that the power had ceased with 
the death of the 1st plaintiff. There is nothing 
, e of , tbe d ^cree to indicate that 
1 * a ^ d 2 have obtained the decree 
on behalf of the tarwad. As far as it could bo 
gathered from the decree and the other records 
available m the case we are inclined to think 
that plaintiffs 1 and 2 sued and obtained th* 
decree for redemption by virtue of their sepn- 
rate individual rights. Their rights in the 
decree are therefore both heritable and trans¬ 
ferable. The legal representatives of the 1st 
plaintiff and their transferees petitioners Nos 
5 and 6 have consequently obtained valid riehts 
to execute the decree. Reliance is placed on 
Ext A udampadi to whow that whatever rights 
that plaintifTs 1 & 2 had over the properties had 
been surrendered in favour of the tarwad anrt 
that at any rate after the date of £ A the 
rights in the decree vested in the tarwad It 
is also contended that Ext. A. if at all onlv 
authorises the plaintiffs 1 and 2 to recover thi 
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property on behalf of the tanvad. It has to be 
noted that Ex. A came into existence while the 
case was pending in appeal before the High 
Court. The rights that were created under 
Exhibit A whatever they be. have 
not been availed of in the suit and nobody 
moved the court for a decree in the light of 
the alleged rights obtained by the tarwad on 
the basis of Ext. A. It is not for the execution 
court to go into the rights of the parties on 
the basis of a document that has come into 
existence ‘pendente lile’ and on that footing 
override the express provisions in the decree 
that has been passed subsequent!v. Therefore 
we do not think it necessary in’this case to 
construe Ext. A and ascertain the exact rights 
which the plaintiffs 1 and 2 have over the pro¬ 
perties comprised in the decree. The decree as 
it stands confers on plaintiffs 1 and 2 the right 
to redeem the decree schedule properties and 
the petitioners in C. M. P. 5413 of 1122 are 
entitled to execute the decree and recover pos¬ 
session of the properties as prayed for by them. 
The execution court is concerned only with the 
execution of the decree as it stands and cannot 
go behind it. it may be open to the appellants 
in A. S. 231 of 1124 and A. S. 250/1124 to work 
out their rights, if any. in a fresh suit. But we 
do not think they can question the rights of 
plaintiffs 1 & 2 or their assignees or legal repre¬ 
sentatives to execute the decree. We would 
therefore, repeal their contentions in these pro¬ 
ceedings and leave the question of their rights 
1 o the properties open to be agitated in appro¬ 
priate proceedings if so advised. 

(4) The claim of the 49th defendant for the 
value of improvements and the mortgage money 
stands on a different footing. The 49th defen¬ 
dant has a mortgage right over 9 acres of the 
property comprised in block No. 5 on the basis 
of a mortgage executed by the piainti.fs in his 
favour in 1092. In the judgment in A. S. 439 
of 1103 passed on review this right has been 
recognised. It states: 

“The appellant is the 17th defendant” (Le¬ 
the present 49th defendant). “The plaintill 
is directed to recover item No. 5 even though 
one-half of it coming to 9 acres is in his 
possession under an otti executed by the 
plaintiff himself. Before he surrenders that 
he should certainly get proportionate mort¬ 
gage amount and vaiue of improvements. 
Unfortunately this court in its prior judg¬ 
ment, did not refer to this aspect at all. We 
•have, therefore, to hold that the 17th defen¬ 
dant is entitled to proportionate mortgage 
amount and value of improvements before 
the area which he is holding under the said 
otti should be surrendered. What this amount 
will be is left for the execution court to 
lecide. To this extent, the prior judgment ol 
:his court is altered.” 

But it is contended that the 2nd plaint ill was 
no party to this appeal and that decree in 
appeal will not bind him. There is no substance 
in this contention. It has to be remembered 
in this connection that O. S. 25/JOJto was tried 
along with O. S. 30 of 1089 ana ap P ea,s 
against the decrees in the two suits were heard 
and disposed of together- by the High Court 
All the parties in the two suits were before 
the court. There were review petitions in most 
of the appeals and they were also heard and 
disposed of together, when both plaintiffs 1 
and 2 were before the Court. Further 1st plain¬ 
tiff was admittedly a party in A. S. 439 of 11U.5 
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itself and in the execution application filed by 
him he has recognised the right of the 49th 
defendant as determined by the above judg¬ 
ment by the High Court passed on review In 
lact the decree was sought to be executed by 
the 1st plaintiff only on that basis. The 2nd 
plaintiff and tne legal representatives of the 
1 st plaintill now want to execute the decree 
in continuation of the application of the 1st 
plaintiff. In these circumstances we do not 
think that it is open to them to put forward 
contentions inconsistent with the prayers in 
execution application of the 1st plaintiff and 
contend that the judgment in review will not 
bind them. The 49tn defendant is therefore 
entitled to the proportionate mortgage money 
as well as the value of improvements ascer¬ 
tained in execution and paid to him. 

The learned advocate' for respondents does 
not question the right of the 49th defendant for 
the value of improvements. All that he con¬ 
tends for is that since there has already been 
a commission issued at the trial that report has 
to be adopted as the basis of the value of im¬ 
provements. That report was there in the case 
at the time when the review was heard. But in 
spite of it the court left open the question of 
the value of improvements to be determined by 
the execution court. Therefore there is no 
warrant in the plea that the 49th defendant 
should be pinned down to that report. Further 
in that report the value of improvements as¬ 
sessed was from the year 1072. The claim of 
the 49th defendant which was recognised in the 
judgment in review was that of the mortgage 
of 1092 and value of improvements effected as 
per that mortgage from the year 1092. It is 
difficult to understand how the report could be 
made a basis of ascertaining the value of im¬ 
provements effected in the property from the 
year 1092. The learned advocate for the res¬ 
pondents relies on an admission in an objection 
petition filed by the 49th defendant on 31-1- 
1114 to the effect that he will be satisfied with 
the value of improvements as fixed in the re¬ 
port of the commissioner at the trial side. The 
offer contained in that objection petition has 
not been accepted by the decree-holders then 
and we do not think that it is just to fix the 
49 tn defendant to that offer now. after the 
lapse of nearly 22 years from that date. We 
are therefore clear that the claim of tne 49th 
defendant for the proportionate mortgage money 
as well as for the value of improvements have 
to be determined in execution afresh and the 
amount due to him paid before the property 
in his possession is delivered over as prayed for 
by the respondents. _ ... . 

r>) We would, therefore, allow A. S. 2j1 to 
the' above extent and direct the lower court 
to ascertain the proportionate mortgage money 
due to the 49th defendant and also to ascertain 
bv the issue of a commission the value of im¬ 
provements effected by him in . the property 
from the date of the mortgage in his favour. 
The proportionate mortagge money and t 
value of improvements thus determined by tfc. 
court below will be awarded to him before the 
property in his oossession is deliveredover. 
A. S. 251 is allowed to the above exten and 
dismissed in all other respects. A. S. 23 and 
A S ?50 ore also dismissed. In the cncurri 
stances of this case we direct the parties to 

suiler their costs in the appeals 

B/KS Order accordingly- 
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VITHAYATHIL J. 

Narayanan Pappu, Appellant v. Easwaran 
Krishnan, Respondent. 

Second Appeal No. 724 of 1950, D/- 18-3-1952. 

(a) Transfer of Property Act (1882), S. 63 A 
— Suit for redemption — Value of coconut 
trees on land — Deduction towards dropping 
of coconuts (Improvements — Value of). 

In calculating the value of the coconut 
trees planted on the mortgaged land, the 
deduction towards the droppings of coconut? 
should be the one fourth of the total 
number of nuts and not the one fourth of 
the tender nuts which have not passed the 
stage of dropping. 15 Trav LT 717 and 
1950 Ker LT 19, Foil; 18 Trav LJ 609, dist. 

(Para 3) 

Anno: T. P. Act, S. 63 A N. 1. 

(b) Court fees Act (1870), S. 28 — Cross 
objection — Party claiming reduction of Rs. 
200/- in certain item — Court fee paid only on 

Rs. 200/-Court deciding the amount to be 

Rs. 293/- — Amount to be allowed should be 
only Rs. 200/-. tPara 3) 

Anno: Court fees Act, S. 28 N. 2. 

C. K. Sivasankara Panicker, for Appellant; 
V. G. Sankaranarayana Pillai, for Respondent. 
REFERENCES: Courtwar/Chronological/ Paras 
('50) 1950 Ker LT 19 3 

J8 Trav LJ 609 3 

15 Trav LT 717 3 

JUDGMENT: The defendant is the appellant. 
The suit is for redemption of a mortgage. The 
dispute relates to the value of improvements. 
The defendant claimed Rs. 5000/- as value of 
improvements and Rs. 300/- as value of plaint 
item No. 2 building. The trial court accepted 
the commissioner’s report and awarded 

Rs. 3335 Che. 7 Ca. 12 as value of improve¬ 
ments. The defendant appealed from this 
decree and claimed an additional amount of 
Rs. 1000/- ns value of improvements. The 
plaintiff filed an objection memorandum in 

which he objected to the award of Rs. 200/- by 
the trial court. In calculating the value of 
cocoanut trees the commissioner had deducted 
towards droppings one fourth of the number 
of nuts which had not passed the stage of 

M,7 P, Th a an ?i from the total number of 
nuts. The plaintiff contended in the lower 
appellate court that one-fourth of the total 
number of nuts should be deducted towards 
droppings. This contention was accepted bv 
the lower appellate court and that court fixed 
^,ya ue Of coconut trees on the basis c f that 
calculation. Accordingly a sum of Rs *>93-3-8 

as found by the trial court. 

(2) T he , claimed an . additional 

amount of Rs. 1000/- under various heads The 
lower appellate court accepted his case in 
respect of certain items and awarded an addi- 
t.onal amount of Rs. 413-2-4 and d3uc"ed the 
Rs m 4n .-J 5 ' °5* of ‘his amount of 

Ks. 413-^-4. The defendant was thus civen a 
decree for an additional amount of Rs. 120 in 
round figures, thereby enhancing the total value 
of improvements to Ss. 3455-7-12. Both partiS 
were directed to suffer their respective costs fn 
the appeal. In this second appeal the defendant 
claims Rs. 880 which was not allowed by the 

L°' v ^. a PP ellate court The plaintiff has filed 
an objection memorandum claiming a reduction 

w» S ' 400 „ ou ‘ of the amount awarded by'the 
lower appellate court. y 


(3) The ground urged by the learned counsel 

for the appellant is that the lower appellate 
court has gone wrong in deducting towards 
droppings one fourth of the total number of 
nuts. According to him the commissioner acted 
correctly in deducting one-fourth of the nuts 
which had not passed the stage of dropping. 
He relied on the ruling of the Travancore High 
Court in — ‘Narayanan v. Sankaran’, 18 Trav 
LJ 609. In that case the commissioner deducted 
one-half of the tender nuts towards droppings. 
The High Court observed that the deduction 
ol one-half of the tender nuts towards droppings 
cculd not be accepted as a general rule and 
that the rule must vary according to the locality 
and other conditions which may affect the 
extent of droppings. In that particular case 
the commissioner deducted one-half of the 
tender nuts which had not passed the stage of 
dropping. The High Court did not hold that 
only one-fourth of the tender nuts should have 
been deducted. In — '15 Trav LJ 717’ it was 
held that one fourth of the total number of 
nuts and not one-fourth of the tender nuts 
should be deducted towards droppings. This 
decision was followed in — ‘Kuruvilla Thoma 
v. Govinda Menon Raghava Menon\ 1950 Ker 
LT 19. I therefore agree with the lower 
appellate court in its view that one fourth of 
the total number of nuts should have been* 
deducted towards droppings in calculating the' 
value of cocoanut trees. The additional amount 1 
that will have to be deducted on this account 5 
will be Rs. 293-3-8 as found by the lower! 
appellate court. But the plaintiff had in his 1 
objection memorandum filed in the lower appel- 1 
late court claimed reduction of only Rs. 200 
on this account and had paid court fee only for! 
the amount. The lower appellate court was 
therefore not justified in deducting more than' 
Rs. 200 on this account. ' 

(4) Another ground taken by the appellant 
relates to the price of cocoanuts. The commis¬ 
sioner fixed the price of cocoanuts at Rs. 7-0-0 
per 100. The trial court accepted this. In the 
lower appellate court the defendant contended 
that this was too low. But that court did not 
enhance the price since the defendant had not 
let in any evidence to show that the price 
was low. In determining the value of cocoanut 
trees this court has in some cases fixed the 
price of cocoanuts at Rs. 9 while in other cases 
at Rs. 8 and in some other cases at Rs. 7 I 
think that Rs. 8 per hundred will be a reason¬ 
able Price Calculated at that rate the defen- 
dant will be entitled to an additional amount 
of Rs. lo5 as value of cocoanut trees. 

* 5 *With regard to the other items I do not 

defendant is entitled to get anv 
additional amount. 


(b) The plaintiff has filed an objection memo* 
randum in which he claims a reduction of 
its. 400. I find no reason to reduce the value 
of improvements on any of the grounds urged 
by the plaintiff. But it is pointed out, that in 
fixing the value of Anjili and Jack trees the 
lower appellate court has raised the value of 
timber from Rs. 24 to Rs. 48 per kandy while 
even according to the defendant the price is 
only Rs. 40 per kandy. A sum of Rs. 11 has to 
be reduced on this account. Thus the dpfen 
dant will be entitled to an additional amount 
of Rs. 155 as value of cocoanut trees and a 
further sum of Rs. 93-3-8 which was wronelv 
disallowed by the lower appellate courtOut 
of this a sum of Rs. 11 will have to be deducted 

Rs m-er defe d dan l wlU be entitled ^6 

ks. .37-3-8 over and above the sum of 
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Rs. 3455-7-12 awarded by the lower appellate 
court as value of improvements. 

(7) It was argued for the respondent that 
the trial court went wrong in awarding only 
michavarom and not mesne profits from the 
date of deposit of the mortgage amount and 
value of improvements. In the suit the plaintiff 
has claimed only future michavarom. In the 
objection memorandum filed in the District 
Court the plaintiff did not object to this portion 
of the decree. In the circumstances the plaintiff 
cannot be allowed to raise this plea in this 
Court. He has also not paid court fee for such 
a relief. 

(8) As per the order of this court on the 
petition filed by the appellant for stay of 
execution of the decree the plaintiff has depo¬ 
sited Rs. 880 in the trial court under protest. 
The defendant is allowed to draw the additional 
amount of value of improvements awarded by 
this court from out of the amount deposited by 
the plaintiff. The plaintiff is allowed to draw 
the balance amount. 

(9) The appeal and the objection memoran¬ 
dum are allowed to the extent mentioned above 
and dismissed in other respects. Both parties 
will bear their respective costs in this Court. 

C/D.R.R. Order accordingly. 
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SANKARAN AND GANGADHARA MENON JJ. 

Raman Nilacantan Namboori, Appellant v. 
Mathai Augusty, Respondent. 

Second Appeal No. 378 of 1124, D/- 16-11-1951. 

(a) Civil P. C. (1908), S. 60 and 0. 21 R. 46 

— ‘Debts’ — Right to future rent cannot be 
attached — (Travancore Civil P. C., S. 52). 

Future rents and profits are not debts 
within the meaning of the expression in 
S. 52 of Travancore Civil Procedure Code, 
and as such cannot be attached. Hence 
an attachment of future rent which has not 
become due under a lease deed in favour of 
the judgment debtor is null and void and 
cannot give the decree-holder auction pur¬ 
chaser any right to recover the future rent 
in pursuance of such attachment and sale. 

15 Trav LJ 324; 19 Trav LJ 1152 and 14 
Moo Ind App 400 (PC), Rel. on. (Para 4) 
Anno: C. P. C., S. GO N. 7 Pts. 7, 8. 

(b) Civil P. C. (1908). O. 21 R. 46 — Set off 

by garnishee of cross-debt — Attachment of 
rent due to judgment-debtor from his lessee — 
Court sale — Decree holder auction purchaser’s 
right lo recover rent in pursuance of such 
attachment and sale is subject to ganiishee’s 
right to set off any cross debt due to him from 
judgment-debtor — If such rent is already 
adjusted towards cross-debt, decree holder has 
no right to recover same. (Para 5) 

Anno: C. P. C., O. 21 R. 46 N. 8. 

(c) Civil P. C. (1908), S. 11 and O. 21 R 46 

— Execution proceedings — Attachment of debt 

due to judgment-debtor without any notice to 
garnishee as contemplated by O. 21 R. 46 — No 
enquiry as contemplated by O. 21 R. 46 insti¬ 
tuted in pursuance of such attachment and gar¬ 
nishee not having any opportunity to dispute 
validity of attachment — Oarmshee is not 
precluded from disputing validity of attachment 
and sale in a subsequent suit against him for 
recovery of the debt. (Para 6) 

Anno: C. P. C., S. 11 N. 23; O. 21 R. 46 N. 15. 
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REFERENCES: Courtwar/Chronological/ Paras 

('Is! !^™“App 40 :( 7 B™gLR 186 PC) J 

(’29) 19 Trav LJ 1152 


GANGADHARA MENON, J.: The legal re¬ 
presentative oi the deceased plaintiff is the 
appellant. In execution of the decree in O S 
« of , HO? obtained against the 2nd defendant 
the plaintiff on 18-1-1108 attached as a debt due 
jo the 2nd defendant the paltom payable to 
him by the 1st defendant for the years 1107 
and 1108. Pursuant to the attachment that right 
was brought to sale and purchased by the plain¬ 
tiff. On the basis of the court sale the plaintiff 
has brought the present suit for the recovery 
of the pattom amount alleged to be due. 

(2) The 1st defendant contended that he has 
no knowledge of the attachment, that the attach¬ 
ment and the court sale are illegal and void 
and fhat the pattom due had been duly paid 
and the property surrendered in the year 1108 . 
The courts below upheld the plea of discharge 
and also found that the attachment of pattom 
for the year 1108 was illegal and dismissed 
the plaintiff’s suit. 


(3) In regard to the plea of discharge the 
findings are concurrent. Exts. Ill to VII are 
receipts granted by the 2nd defendant for the 
payment of pattom for the year 1107. These 
receipts have been found to be genuine by both 
the courts below. We do not see any reason 
*.o interfere with the findings. The payments 
under these receipts were made long before 
the date of attachment. Therefore there was 
r.o pattom in arrears for the year 1107 that 
could be attached by the plaintiff. 

(4) In regard to the attachment of the 
amount of pattom for 1108 plaintiff’s claim has 
to be disallowed for two reason^ It is seen 
that the pattom for 1108 has not accrued due 
on the date of the attachment. Future rents 
and profits are not debts within the meaning 
of the expression in section 52 of the Travancore 
Civil Procedure Code. The rent for 1108 had 
not fallen due on or before the date of attach¬ 
ment and therefore it had no existence as a 
debt on that date. This question whether 
future rent can be attached as a debt came up 
for consideration in — ‘Vayalil Kumaran v. 
Govindan Gopala Pillai’, 15 Trav LJ 324. Their 
Lordships following the decision of the Privy 
Council* in — *Syud Tuffuzzool Hossein Khan 
v. Raghoonath Pershad’, 14 Moo’ Ind App 40 
(PC) held that the attachment was null and 
void and that the plaintiff who bases his claim 
on the sale following the attachment must fail. 
The question again came up for consideration in 
the case reported in — Udhuman Lebba v. 
Kaliyugathumeyya Pillai’, 19 Trav ^ 
where the same view was taken. We do not 
think that the principle laid down in the above 
decisions is open to question. Therefore the 
attachment of the future rent under the lease 
deed in favour of the 2nd defendant was void 
and the plaintiff did not get any valid right to 
recover the pattom for 1108 by the court sale 
in pursuance of the attachment. 

(5) Further the right of the 2nd . de / e £ d f? p 

for th° rent for 1108 was clearly subject to toe 
St defendant's right to set off the premium 
paid against the rent due the fime oi 
surrender of the property. te( j 

asstiming that the plaintiff could h g 

a valid attachment on the rent for the year 


AIR 1952 


Pattabhirama v. Sabbaraman (FB) (Koshi C. J.) 


TC 509 


any right -that the plaintiff might cbtain in 
pursuance of the attachment and court sale was 
subject to the 1st defendant’s right to set off 
the arrears of pattom for 1108 against the pre¬ 
mium. The 1st defendant has adjusted the rent 
for 1108 against the premium that was due to 
him and has surrendered the property under 
Ext. VIII release deed. Therefore in any view 
of the case plaintiff has no right to recover the 
pat(om for the year 1108. 

(6) It is contended that the 1st defendant 
garnishee has not objected to the attachment 
in execution and that he is therefore debarred 
from questioning the validity of attach¬ 
ment and the court sale in the present action. 
Reliance is placed on the provisions of Order 
XXI, Rule 44 (1) of the Travancore Civil Pro¬ 
cedure Code and it is argued that in so far as 
the 1st defendant has not raised anv contention 
with regard to the validity of attachment and 
his liability to pay the amount, he should be 
deemed to have been concluded by the proceed¬ 
ings in execution. We do not think that there 
is any substance in this contention. No notice 
was issued to the 1st defendant bv the court 
which effected the attachment calling upon him 
to appear before it and show cause why he 
should not pay or deliver into court the alleged 
debt which was the subject matter of the 
attachment and no enquiry contemplated in 
Order XXI, Rule 44 (a) to (1) was instituted 
in pursuance of the attachment. It is only when 
such an enquiry was instituted and the liability 
of the garnishee was tried and determined by 
the court thW he will be precluded from agitat- 

3 h, U , f b1 ^ ™ de ';‘ he aUachme nt in a fresh 
suit. The plaintiff did not move the court for 

vvT IS T, 0f 5 v , n ? tice , as contemplated in Order 
£ .V 44 (a) caUing u P° n the garnishee 

to bring the property attached into court or 

^rn,cT y e - nquiry f ? r fixing the liability on the 
ln c u. se L he d,s PUted it. Instead the 
nt i ff brought the attached right to sale. In 

^it« bse i n ? e J °- f a ~ y Proceedings of the nature 
contemplated in Order XXI, Rule 44 (a) to (1) 

1 V ® K do . not think that the 1st defendant is 
debarred from contending the validity of the 

Putin^Tii 1 v vr* the r C0U rt sale and from dis- 
fhe Piaiififf b w ty f0r l he amount claimed by 
aDDea Pc' ^ W ^> are theref °re clear that the 
rLPfu .uf g ™ ul ? d . Ies . s 1 a ? d must fail. In the 
g “ t lhe appeal is dismissed with costs. 

Appeal dismissed. 
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SnL P ;J? 0, 1 01 . 0f 1950 ’ D/ - 2-6-1952. 

s. C 7 U av f nb) Ac (‘c) (U1 &t ?■ 7 < v > a “ d 

Act (6 of 1087), S. 3 (y) aSf S3 (i%) 


a previous compromise decree reversed and 
to bring into hotchpot, for the purpose of 
making a fresh division, the properties 
which under the previous arrangement went 
to defendants 1 to 3 & also to have a one- 
fourm share of those properties delivered to 
the plaintiff for and on behalf of his 
branch of the family. The plaintiff was a 
minor at the time of the previous decree 
but he was eo nomine a party thereto. 
The plaintiff elairped a declaration that 
the previous decree and all proceedings 
pursuant thereto were invalid, or in other 
words that they should all be set aside, 
that defendants 1 to 3 should be made to 
account for all profits received by them 
since the prior partition arrangement came 
into being, tnat a fresh partition should 
he effected and the one-fourth share due 
to his branch should be delivered to him 
and that pending the decision of the suit 
defendants 1 to 3 should be restrained by 
an injunction from alienating the plaint 
properties, that is the properties they 

arJangement tht? PreVi ° US pa,tition 
Held that though the amount of court-fee 
«^h ab l!,^ n 3 P laint . u ha s to be determined 
nii, b nt f e r en . C u t0 the allegations in the 
ft aint , a ? to K th e cause of action and reliefs 
Hj*. . C0 , Lr t has the right and duty to 

2* h V^ tan P* of the P laint aild the 

irue scope of the suit. (Para 6) 

wa T s h 1hl Ub 4 tantiaI re ! ief claimed m the suit 
f^,r.K h K C0V ?7u of possession of a one- 
s ? ar ® °f the joint family properties 
alleged t° be due to the plaintiff's branch 

^ was not asked for on any other 
han that the Previous compromise 
decree, pursuant to which the plaintiff's 

invaUH io . st lts share > should be declared 
invalid: it was, therefore, asked for co ns £ 

suit ^c 0 ” the 8 r ant of declaration. The 
™cL as P r i man ly one for partition and 
possession of the share and the declaration 
sought was only ancillary to the praye? for 
partition and recovery of possession Tn 

• mder ie s °4 m l tte |;.the suit really fell 

7™*’ * < v >> Cochin Court-fees Art 

(corresponding to S. 7 (v), Court-fees Act) 

Of accounts. L W by way of rendition 

• share oT the nroflt^Th^ the plaintifrs 

«»1T) N°7 r, ‘ fe “ AC '- S ' 7 < v > N- 7. 9; s’ 

A - ! 

(10) 5 Ind Cas 582 (Cal) ; 1 

C25 AIR 1925 Cal 320: (52 Cal 12 R 1 1 

iS'SSMt : 

f’W 25 Ind Cas 375 (1)- fAIR iois 9, 10> 1 
Mad 386 (2)) V ' AXR 19,5 


7 
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(’15) 38 Mad 1184: (AIR 1915 Mad 550) 7, 10 

(’32) AIR 1932 Mad 605: (56 Mad 212) 10 

( 35) AIR 1935 Mad 346: (156 Ind Cas 840) 11 

(’35) AIR 1935 Mad 569: (58 Mad 1051) 11, 16 

(’36) AIR 1936 Mad 411: (161 Ind Cas 679) 12 

(’37) AIR 1937 Mad 529: (ILR (1937) 

Mad 672) 12 

(’41) AIR 1941 Sind 154: (ILR (1941) 

Kar 102) 15 

17 Cochin LR 389 3 

29 Cochin LR 453 3 

(’07) 4 Select Decisions 40& (FB) (Cochin) 10, 16 
(’25) 40 Trav LR 205 18 

(’ 2 b) 42 Trav LR 473 (FB) 18 

(*49) 1949 Trav CLR 225 (FB) 6, 13 

KOSHI C. J.: This revision petition relates 
to a question of valuation and court-fee. The 

learned Additional District Judge of Anjikai- 

mal before whom the suit came up for trial 
heard the issue raised with reference to the ques¬ 
tion as a preliminary, issue & recorded his deci¬ 
sion in plaintiff’s favour. Defendant 1, at whose 
instance the issue was dealt with as a preli¬ 
minary one. feeling dissatisfied with the trial 
court’s finding moved this court in revision. The 
learned Single Judge before whom the matter 
came up for disposal referred the petition for 
decision by a Full Bench. An important ques¬ 
tion affecting court-fee was considered to be 
involved in it. The two plaintills in the suit 
are made counter-petitioners here. Though the 
trial court’s decision as to court-fee is in their 
favour and though the decision of the question 
in a different way will not affect the jurisdic¬ 
tion of the District Court to try the suit no 
point was raised before us on their behalf as to 
the propriety of this court interfering with the 
order in revision. It was, however, strenuously 
argued on their side that the order is right on 
the merits. 

(2) Originally there was only one plaintiff & 
hereafter he will be referred to as the plaintiff. 
He is a Hindu governed by the Mitakshara 
law. The plaint sought to have a partition 
arrangement carried out under the terms of a 
previous compromise decree reversed and to 
bring into hotchpot, for the purpose oi making 
a fresh division, the properties which under 
the previous arrangement went to defendants 
1 to 3 and also to have a one-fourth share oi 
those prooerties delivered to the plaintiff lor 
and on behalf of his branch of the family. The 
plaintiff was a minor at the time of the Pre¬ 
vious decree but he was eo nomine a party 
(hereto. His father -.vho is defendant 4 in this 
suit represented him as guardian ad litem. 
Under the terms of the compromise decree the 
plaintiff's branch received Rs 15,000/- in beu 
r. its share in the joint family properties and 
an ‘movable and im’movable pro,aerlta, rf .the 

{SSntS'd 1 aim's e a t declaration that the previous 

he set aside that defendants 1 to 3 should be 
made* to aceount formal, pro«« - 5 -J 5 
them since t P P partition should 

sara esteem- ». *. 
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r° mn' e thf e r ( ( endll0n of ^ ccounts at 
2 ° 0/ * the relief for partition at Rs. 2000/- 

and tne relief by way of injunction at Rs 50/- 

& court-fee of Rs. 7-8-0, Rs. 15/- Rs. lo & Rs 

3-12-0 are paid respectively thereon. That is ‘ad 

valorem court-fee has been naid on all reliefs 

except that as to partition; in respect thereof 

the lixed fee of Rs. 10/- under Article 7 (v) of 

Schedule 2 of the Cochin Court Fees Act II of 

1080 has been paid. 


* - 

(3) The plea that defendant 1 raised before 
the lower court as to valuation and court fee 
was that as the plaintiff was ‘eo nomine’ a 
party to the prior decree, to have the same 
set aside, he should have valued the plaint and 
paid court-fee on the value of the decree. An 
alternative contention raised was that as pos¬ 
session of a one-fourth share was asked for the 
plaint should at least have been valued at and 
court fee paid, on the value of that share. By 
the time the question came to be argued before 
the lower court an additional plaintiff was also 
impleaded and between the two plaintiffs seve¬ 
ral answers to the contentions of defendant 1 
were given. It is unnecessary for our purpose 
to recount them here; suffice it to say that the 
learned Judge in the court below treated the 
plaint as one in a suit to obtain a declaratory 
deerde. where consequential relief is prayed 
for. According to him the suit therefore, fell 
under Section 4 (iv) (c) of the Cochin Court 
Fees Act and he held that in such suits it was 
for the Dlaintiff to state the amount at which 
he values the reliefs sought and that the court 
could not revise such valuation. 'The learned 
Judge purports to follow the decisions in 
•Lakshmikutty Amma v. Dharmaraia Bhagava- 
thar\ 17 Cochin LR 389 and — ‘Krishnan Ela- 
yath v. Vareed\ 29 Cochin L R 453. The con¬ 
cluding words of the learned Judge’s order 

read thus: . ... 

“In the instant suit, plaintiff. has valued his 
consequential reliefs and paid ‘ad valorem 
court-fee on the valuation he has chosen to 
put upon them, except on the relief for Parti¬ 
tion which has to bear a court-fee of Rs. 
10/- only under law. 

In these circumstances, I hold that the suit 
has heen properly valued and that adequate 
SSrfte Eton paid on such valuot on. 
The issue is answered in favour of the plain- 

In''his revision aoolication what defendant 1 
has done is to reiterate the alternative conten¬ 
tion he raised before the lower court that 
valuation and court-fee should follow the value 
of the plaintiff's share of the joint fam'lypro- 
nerties but before the learned Single Judge thb 
dispute would seem to. have centred round the 

Jf^CoS^urt^Fees 3 Tot ^corresponding 

Fees Act. VII of 1870) the court could revise 
the valuation given in the plaint. 

Section 4 (iv) of the Cochin Court Fees Act 

in all such suits, the plaintiff shall sta^i^ 
amount at which he values the rel • 8 q( . 

Identical provisos obtain in seJi 3 O Jn 
the Travnncore-Cochm Court Fees 
Section 7 (iv) of the Indian. Court Fee^ ^ 
The question of the courts power 
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plaintiffs’ valuation in such suits has been a 
matter of sharp controversy in several of the 
Indian High Courts and it is on account of that 
conflict the learned Single Judge referred the 
petition to a Full Bench. Outstanding judicial 
pronouncements for the opposing views are 
mentioned in the order of reference. 

(4) When the matter first came up before this 
Bench it occurred to us that on a true con¬ 
struction of the plaint it was not possible to 
treat the suit as one falling under Section 4 
(iv) (c) of the Cochin Court Fees Act as the 
lower court construed it, and whether the 
applicatory provision was not Section 4 (v). 
Counsel engaged in the case were not prepared 
to meet that situation and at their request the 
hearing was adjourned. When arguments were 
resumed on the next day the petitioner’s coun¬ 
sel contended that the suit really fell under 
section 4 (v) while counsel for the counter¬ 
petitioners argued contra. The plaintilT and the 
additional plaintilT had retained different coun¬ 
sel and they strenuously contended that the 
lower court’s decision was right. The learned 
Government pleader to whom notice was given 
about the revision petition supported the peti¬ 
tioner’s contention. 


(5) We have after mature deliberation come 
to the conclusion that the suit reallv falls 
under Section 4 (v) of the Cochin Court Fees 
Act and that the plaintiffs should par *ad 
valorem’ court-fee on the value of the share 
sought to be recovered on partition. The peti¬ 
tion itself has been referred for decision bv a 
Full Bench and there cannot, therefore, be any 
objection to our proceeding to decide it. Before 
we proceed to state our reasons therefor we 
shall first refer to a certain averment in the 
plaint and then to certain matters arising out 
of the lower court’s order. 


(6) In one of the paragraphs in the plain 
namely paragraph 11 , the plaintiff has chose 
to state that the properties sought to be part 
tioned are in the joint possession of himsel 
& the defendants. This, however, is thoroughl 
inconsistent with the averments contained i 
the earlier paragraphs and the entire burden o 
the plaint, nay even inconceivable on the fact 
msclosed by it and the general scheme of th 

c C t°.?a r T 1S u d * cree S0Ught t0 
S S u at ?*j t ? be in dero fiation 0 f th 
rights vouchsafed to each and every branch o 
the family as per a registered .karar of 110 
and the arrangement to give the nbintiir 

^ , 15 ; 000/ - in '* eu of Its share and t 
defendants 1 to 3 all the movable and immov 
able properties is attacked as fraudulent Afte 
stating that under that partition arrangemen 

fmmnuaW S 1 to L- took f 3,1 the movable am 
immovaWe properties of the family it is un 

££*“* that the P , laintifT or hS branch coS 
have any manner of possession, actual or con 
structive, over them. Though the amount n 

miipH wiiv, aya ^ ,e 0n 3 pIaint has to be deter 

fiSass a a 

ine suit, rhe decision of this court in — 
‘Apparahan v. Raopal Rutty’ 1949 Trau A t c 
225 CFB) is clear aGthoritv for this posibon Jr 
in view of the large number of ?ases ?elie 
upon there we do not desire to encumber th^ 

further authorities on the potat 
have, therefore, to ignore paragraph anc 


decide the question of court-fee on the facts 
disclosed by the plaint read as a whole. We 
venture to observe that paragraph 11 w: t > in¬ 
serted without any bona-fides and with a view 
to evade payment of proper court-fee. 


<6a) Now to turn to the lower court's cncie . 
the two Cochin cases which the learned Judge 
purported to follow • related to cases where 
parties to certain prior decrees sought to have 
those decrees declared invalid and not binding 
on them or to set aside those decrees. In either 
uf the two cases no question of partition or 
recovery of property was involved. Obviously 
those cases cannot, therefore, govern the pre¬ 
sent case where the plaintiff seeks recovery oi 
tne share of the family properties due to his 
branch out of the possession of the other mem¬ 
bers of the family to whom under a prior parti¬ 
tion airangemeni the family properties were 
allotted. The sequel will explain that if the 
relief prayed for consequential.upon the decla¬ 
ration be the recovery of any of the matters 
mentioned in paragraphs other than paragraph 
4 of Section 4 the mode of valuation to be 
adopted is that prescribed in those paragraphs 
and that in such cases the plaintiff must value 
the relief sought accordingly. When possession 
of immovable property is asked for the valua¬ 
tion and court-fee should be as in an ordinaev 
suit for recovery of possession even though the 
recovery happens to be consequential upon a 
declaration claimed in the plaint. 

(7) Another point to be mentioned about the 
lower court’s order is that its view that in 
suits falling under section 4 (iv) the different 
reliefs claimed could be separately valued is 
wrong. In a suit falling under the said provi¬ 
sion the plaintiff has the right and dutv to put 
down one single entire sum as representing 
the value of the total reliefs sought by him in 
the suit. See — ‘Krishna Mallar v. Secretary 
of State’. 25 Ind Cas 375 (Mad); -- •Rajago- 
pala v. Vijavaraghavalu’. 38 Mad 1184 and Tn 
the matter of Kalipada Mukharjee’. AIR 1930 
Ca! 686. The plaintiff valued the several reliefs 
no claims differently and the lower court has 
without demur accepted the mode of valuation 
as the proper mode to be adopted under sec 4 
(iv). Though we hold that the suit does not 
fall under that provision we think it proper 
here to point out the lower court’s error. 


wc snan now proceed to state the rea¬ 
sons for our decision that the suit reallv falls 
under sectwn 4 (y) of the Cochin Court Fees 
Act The substantial relief claimed in the suit 
is the recovery of possession of a one-fourth 
share of the joint family properties alleged to 
be due to the plaintiff's branch. Possession is 
net asked for on any ether ground than that 
xne previous compromise decree, pursuant to 
which the plaintiff’s branch lost its share, should 
bo declared invalid; it is therefore asked for 
consequently on the grant of declaration The 
suit is primarily one for partition and posses¬ 
sion of the share and the declaration sought 
is only ancillary to the prayer for partition and 
recovery of possession. 




2 l Mad 480 the question arose for decisio 
whether in suits falling under section 7 <i\ 
(C) of the Indian Court Fees Act the plaintiff 
valuation could be revised by the court Afte 
answering the question in the negative th 
L earn ?? Judges Bodda ™ a nd Bhashvam Am? 

gar JJ. went on to observe as follows: ’' 
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If the relief prayed for consequential upon 
the declaration be the recovery of any of 
the matters mentioned in paragraphs i II 
III. V, VI, VII, VIII, IX, X & XI of Sec. 7^ 
the mode of va’uing the relief is regulated 
by the legislature itself in those paragraphs 
and in such cases the plaintiif must value 
the relief sought accordingly.” 

Section 7 (v) of the Indian Court Fees Act 
(corresponding to section 4 (v) of the Cochin 
Court Fees Act and section 3 (5) of the Travan- 
core Cochin Court Fees Act) contains the pro¬ 
vision as to valuation and court-fee in suits 
to recover possession of land, house or garden. 
The rule is that the amount of fee payable is 
according Lo the value of the subject matter 
and under the Cochin Act the mode of valua¬ 
tion of the subject matter in case of land or 
garden is 15 times the annual rent of such land 
or garden. The Indian Court Fees Act and the 
Travancore-Cochin Court Fees Act have each a 
different mode of valuation of the subject mat¬ 
ter than that obtaining in the Cochin Act. 

(10) So long as 1907 in — ‘Narayana Row v. 
Suba Row’. 4 Select Decisions 400—a Full Bench 
of the Chief Court of Cochin took identically 
the same view as to the applicatory provision 
of the Court Fees Act with reference to a suit 
where possession was asked for consequential 
upon a declaration that an execution sale was 
invalid as that the Madras High Court indi¬ 
cated in — ‘Chinnammal v. Madarsa Rowther'. 
27 Mad 480. There the plaintiffs, who were 
defendants to the decree in execution of which 
the sale took place, brought the suit to set 
aside the sale on the ground of fraud and for 
recovery of possession of the property which 
the purchasers (decree-holders) got possession 
on the strength of the sale certificate in their 
favour. The decision points out that as the 
plaintiffs were defendants to the former suit 
they could not get possession of the property 
until the sale was set aside and that a suit 
for setting aside a sale is itself in such cases 
a suit for a declaratory decree in which conse¬ 
quential relief is prayed for falling under cl. 
(c) of sub-section (iv) of Section 4 of the Court 
Fees Act (II of 1080). Kochunm Menon J. 
who delivered the leading judgment in the case 
further observed: 

“The claim for possession is a further relief 
in the case. I am inclined to think that in 
such cases the recovery of possession must 
he recarded as the main relief in tne case 
and the settinc aside of the sale as merely 
auxiliary to that relief. If that is so the 
court-fee payable is on the value of the. pro¬ 
perty as laid down by clause 5 of section 4 
of the Court Fees Act. 

It is not denied by the respondent's pleader 
that the suit may also fall under c ’ au ®^ (c) 
sub-section 4 of Section 4. but he c< m*® n 9® 
that the consequential reliefs contemplated in 
that clause are those not otherwise provided 
for by the Court Fees Act. This content:ion 
does not appear to me unreasonable and is 
supported by one of the commentator* of {J| 
Court Fees Act. (See page 4-. Jaganatna 
Tver’s Commentaries on the Act.) 

In two decisions reported in — ‘{JfjajgJjjl® 
v Vijavaraghavalu’. 38 Mad .1184 the Madras 
High Court reiterated the view expressed in 
— ‘Chinnammal v. Madarsa Rowther . The 

first case — ‘RaiasoDala v. v ‘-’W 3 * lit 

reported at page 1184 of the volume and it has 
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already been referred to in another connection 
There it was held that a suit for (l) a decla' 
ration that a certain decree was of no legal 

- th l Plaintiffs or th e various pro 

nort nn f J? 1 hands and (2) Possession of a 
portion of those properties which has been 

sola, in execution of the decree, is a suit for 
declaration with possession as a consequential 
relief inasmuch as possession is not asked for 
on any other ground than that the decree in 
execution of which it was lost should be 
oeclared invalid. Therefore, court-fee was held 
to be payable only for the relief regarding pos¬ 
session^ The decision was given by a Division 
Bench — Oldfield and Tyabji J J. The other 
^se — ‘Arunachalam Chetty v. Rangaswamy 
Pi.lai, though decided later is reported at an 
earlier page, p. 922 and it is a Full Bench deci¬ 
sion. What was actually decided there was that 
a suit for declaration that a mortgage decree 
is not binding on the plaintiff and for an in¬ 
junction restraining the defendant from execut¬ 
ing the same is a suit for a declaratory decree 
with consequential relief within the meaning 
of Section 7, clause (iv) (c) of the Court-fees 
Act and that an ‘ad valorem’ fee is payable on 
Ine valuation fixed in the plaint. The opinion 
of the Full Bench; consisting of Sir John 
Wallis, Officiating Chief Justice, Mr. Justice 
Seshagiri Ayyar and Mr. Justice Kumaraswami 
Sastriyar. however, opens with the following 
words : 

“A suit in which the plaintiff in terms prays 
for a declaratory decree and consequential 
relief ‘prima facie’ comes within clause 4, 
sub-clause (c) of Section 7 of the Court Fees 
Act. but if at the same time it comes within 
any of the other classes of suits specified in 
the section, it must be treated as a suit of 
that description and dealt with accordingly.” 
The reason for the view adumberated in the 
foregoing decisions is seen, if we may say so 
with respect succinctly stated by Railly and 
Ananthakrishna Avyer JJ. in — ‘Venkatasiva 
v. Venkatanarasimha’, AIR 1932 Mad 605. The 
plaint prayed for a declaration that the decree 
defendant 1 obtained in a former suit is void, 
for setting aside that decree if necessary, and 
for recovery of the property covered by the 
decree. The plaintiff valued the suit for court- 
fee as if it came under clause (c) of Sec. 7 (iv) 
Court Fees Act. The defendants objected and 
said that in its nature it was a suit for the 
cancellation of a previous decree and that, 
therefore, the plaintiff should pay court-fee 
under Section 7 (iv) of the Act. i.e., under the 
sub-section introduced into the Act in 1922 by 
a Madras amendment. The subordinate Judge 
came to the conclusion that the suit was really 
one for possession of the property and there¬ 
fore, that it came under S. 7 (v) of the Act and 
ordered court fee to be paid accordingly. Court 
fee due whether the suit came under S. 7 (v) 
as one for possession or under S. 7 (4-A) as 
one for cancellation of the previous decree was 
the same. In holding that the suit fell under 
S. 7 (v) Railly J. said: 

“But it has been pointed out to us........tnai 

in this case the plaintiff has prayed for re¬ 
covery of possession and, that being so, quite 
apart' from all other discussion his su‘t 
comes under S. 7 (v) as the subordinate 
Judge has found. In — Chmnammal ^ 
Madarsa Rowther’, it was said by 
and Bhashyam Ayyangar JJ. that f m a s 
for a declaration and consequential relief tne 
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relief prayed for came within other provisions 
of tne Court Fees Act tnen S. 7 (iv) (c) for 
instance witnin S. 7 (v), tnen the mode of 
valuing the relief was regulated by tne legis¬ 
lature itself in these provisions. 

“.That remark was made obiter. But 

in — ‘Rajagopala v. Vijayaraghavalu', we 
have a case very similar to tne present one. 
Tnere tne plaintiffs sued for a declaration 
that a certain decree had no legal effect 
against them and for possession of some pro¬ 
perty which had been sold in execution of 
that decree. Oldfield and Tyabji JJ. pointed 
out that the District Judge in that case was 
dearly mistaken in his statement that Sec. 
7 (iv) (c) regulated the valuation of the 
whole suit, since part of the relief claimed 
related to possession, which had to be dealt 
with in accordance with S. 7 (v) notwith¬ 
standing that a declaration also was asked 
for, and tliey referred in — ‘Chinnammal v. 
Madarsa Rowther’, as an authority for that 
view. Then in — 'Arunachalam Chetty v. 
Rangaswami 1 , the question of the court-fee to 
be paid on a declaratory suit came before 
a Full Bench, and the very first sentence of 
the opinion of the Full Bench is: 

"A suit in which the plaintiff in terms prays 
for a declaratory decree and consequential 
relief prima facie comes within clause 4, sub- 
dause (c) Section 7 Court-fees Act. but if 
at the same time it comes within any of the 
other classes of suits specified in the section 
it must be treated as a suit of that descrip¬ 
tion and dealt with accordingly.” 

That is a very important statement set 
out at the very opening of the opinion of the 
ruff Bench. Mr. Somasundaram very properly 
admits that if a suit is really and in essence 
? jy. lt tor Possession, the plaintiff cannot 
2„ p f ayln S .court-fee as for possession 
merely by praying for some unnecessary or 
entirely incidental declaration in his plaint. 

hv Shi 6 ts 0 ! 1 ? 1 '^ ds u that the P rinci Ple set out 
by the Full Bench, which I have quoted, is 

nt\h^ a ,? P n Cab u e '- At)art trom the authority 

m.nin F -f Benc *) in that case which 1 hav e 

Anf oc’ «h me clear that »n such an 

Act as the Court-fees Act, if there is a sne¬ 
eze P then'that Wh n h a P pUes to a Particular 

annffJiK? tht .,?P ec, , al provision must be 
< ppl ed by us rather than some general classi- 
flcat.on, in which the suit may also be^ 

Ihe SainTiff? may b<? ™ re favourable to 

himself 

declar^rrdecr^id 6 £* gZJSoi 

it has been held by this Court that suite 

^n rated tbe same nile with 7e“ er eSc?to » 

by way of declaration wasV 

^ y T o o n ;« o s r r essl " nTherea “"“ f ^ 


thing is pithily put by the same learned Judge 
in anotner decision reported in tne same 
volume, — ‘Ramakrishnayya v. Peda Sesh- 
amma\ AIR 1935 Mad 346 as follows: 

“.;.General words do not derogate from 

special; conversely, a special law derogates 
from a general law. There being a special 
provision relating to suits for possession, the 
general provision contained in S 7 (iv)(c) is 
excluded.” 

Tae learned Judge then proceeded to refer to 
the earlier Madras cases mentioned above. 

( 12 ) Varadachariar J. as he then was took 
the same view on this question in the case 

‘Sellammal v. Jothimani Nadar*. 
AIR 1936 Mad 411. There the plaintiffs sought 
recovery of their share of certain joint family 
properties after a declaration that the aliena- 
tions effected by their fathers in resoect there¬ 
of in favour of their stepmother were all sham. 
The learned Judge said: 

“I am unable to agree with the lower court 
that the case falls under sub-clause ?c) of 
Clause 4 S. 7. The reference to consequen¬ 
tial relief in that sub-clause must be read 
along with other clauses providing for parti¬ 
cular reliefs which in a sense are also con¬ 
sequential reliefs. Where the relief asked 
for is by way of possession, the suit will 
prima facie fall under Cl. 5 and not under 
clause 4 (c) and it can make no difference for 
this purpose that a prayer for a declaration 
is also included in the suit.” 

v - Kadir Batcha Rowther', 

SLlf r r \ 29 3 Dlvi j ion Bencb (Mockett 
and Horwill JJ.) expressed the same view on 

the question on hand. Some of the cases £ 

a as al ?,° some cases which take 

a different view are all reviewed there. We con- 

sider it unnecessary to refer to further deci- 

smns of the Madras High Court concerning this 

a ri 1 nJ r *L Mac ! raS and the Cochin High Courts 
are not the only courts which have taken the 

' i'l se -^ ^°rtb above. In — In re Nanda I nl 
Mukherjee', AIR 1932 Cal. 227, Rankin Cj 
had occasion tp consider as to what courMee 
has . to . be Paid on a suit for partition when the 
plaintiff was out of possession. It was nnintpH 
out that he had to bring a suit to recov^ nas 

th^ rnnrt nd ri f0r partlti on of his share, but that 
‘ b f. cou . rt does not require him to bring two 
suits. As to court-fee it was said that as 
suit was one to recover possession he hi* tr, 
£u y on the market value of his share 

wiuld simTo il UOtation ( f f° m that dec ision 

wuuiq seem to be apposite here: 

this w f. re « ease in which the plain- 
™ according to his own showing out 

be rfeht S tl 1 °a , u I do . . not . su PP°se that it Jould 
be right to allow him to appeal merelv nnnn 

the question of partifion. A pereon is S 
entitled to partition unless and until he is 
m possession of his share. But. if he is out 
of possession of his share, the court does nn? 
require him to bring two suits. He can brinp 
a suit in which he may claim to recover nos* 
session of his share and he mav i P ? S ~ 

J™ ve 1 # U $hare partition ed bv & saS 
decree. If it appears that he is out of SS* 

session according to his own showing th*n 

he has to bring a suit to get noccJc?} then 

!£ ( shar v nd ‘‘ <•pAS ?£“85 ?' 

hat case he would have to pay wurt fl! i" 
the market value of that shSe It if 
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a question of declaration or declaration with 
consequential relief. He would have to pay 
court-fee as in a suit for possession. That I 
take to be the meaning of what was said by 
Garth C. J. in the case of — ‘Kirty Churn 
Mitter v. Aunath Nath Deb’, 8 Cal 757 and 
also by Chakravarti J. in — ‘Rajani Kanta 
Bag. v. Rajabala Desi', AIR 1925 Cal 320.” 

The decision in — In re Nanda Lai', and the 
two cases referred to the above extract were 
among others followed in the Full Bench deci¬ 
sion of this court reported in — ‘Apparahan v. 
Rappal Kutty’, 1949 Trav-C L R 225 (F.B.), 
referred to elsewhere in this judgment in 
another connection. The above quotation from— 
In re Nanda Lai is also made there. That was 
also a suit for partition and among the items 
sought to be partitioned one item had already 
been sold away in execution of a mortgage 
decree to which the plaintiff, then a minor, 
was eo nomine a party. The usual fee for 
partition viz., Rs. 10/- alone was paid on the 
plaint and the question of the inadequacy 
of the court fee raised before the trial court 
was repelled by that Court. This court, how¬ 
ever, reversed that decision with respect to 
the item sold in execution of the prior decree 
and of which the purchaser had taken posses¬ 
sion. Like the present plaint the plaint in that 
suit also contained a prayer that the previous 
decree and the execution proceedings and court 
sale etc. should be held to be invalid and not 
binding on the plaintiff or his share. The only 
question raised there was whether with respect 
to that one item the plaintiff should not pay 
ad valorem court fee on the market value of 
his share or whether the fixed fee of Rs. 10/- 
paid under article 7 (v) of schedule II Court 
Fees Act will suffice with reference to that 
item also. The Full Bench took the view that 
regard being had to the prior decree to which 
the plaintiff was eo nomine a party he had to 
displace the title of the defendant before he 
could seek partition and that as the suit in¬ 
volved the establishment of title to that item 
and recovery of possession of a share therein, 
the plaintiff must pay ad valorem court fee 
upon the value of that share. The question 
whether section 4(iv)(c) or Section 4(v) applied 
was not drawn into controversy there, but so 
far as the property affected by the prior decree 
the relief claimed was substantially the same 
as that claimed in this suit against the present 
plaint schedule properties. Consistently with 
the view the Full Bench took in that case it 
has to be held that the present plaint also 
should bear a court fee calculated on the mar¬ 
ket value of the share the plaintiff seeks to 
recover possession of in the suit. j n view of 
the nature of the controversy raised there the 
line of reasoning adopted in the earlier part of 
this judgment or the authorities which set out 
that reasoning had not to be refeired to in 
the Full Bench decision now referred to. but a 
fairly exhaustive review of the case 
ing on the controversy raised there ^ contain 
ed in the judgment in that case. We consider 

sss trrs Ms 

seeks the displacement of the titte of the defen 
dants and establishment of his own. 

(14) On the authority of the decisions refer¬ 
red to earlier and the reasoning contained in 
them, with which we respectfully agiee we 
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a 0l ,l th f * he Present suit falls under Section 
4 (v) of the Cochin Court Fees Act and that 
court-fee has to be paid accordingly. 

(15) However, before concluding it is only 
proper that we refer to a few decisions which 
take a view different from ours as to the appli- 
catory provision of the Court Fees Act with 
reference to suits of the present nature. In — 
•Hara Gowri Saha v. Dukhi Saha*, 5 Ind Cas 
582 (Cal), the suit was for partition after set¬ 
ting aside a partition arrangement effected 
under the terms of a previous decree. The 
learned Judges in that case held that the suit 
was for a declaratory decree and for conse¬ 
quential reliefs and that an ad valorem court 
fee was payable on the plaint under section 7 
clause (iv) (c) of the Indian Court Fees Act. 
This case was followed in — ‘Mt. Fazilat Kha- 
tun v. Rahimbux’, AIR 1941 Sind 154. The 
anomaly that would result from adopting the 
view laid down in those cases is* well brought 
out in two of the cases already referred to. 

(16) In — ‘Narayana Rao v. Subah Row’, 4 
Select Decisions 400 (FB) the following pas¬ 
sage occurs in the judgment: 

‘‘If this suit can be held as falling under sub¬ 
section 4 simply on the ground that there 
is a declaration of right and also a relief 
asked for on the basis of that declaration, 
almost every suit for recovery of property 
can be brought under that clause.” 

In — ‘Maroof Sahib v. Ayyakkannu Naicker’, 
AIR 1935 Mad 569 after citing with approval 
the view expressed in — ‘Chinnammal v. 
Madarsa Rowther’, 27 Mad 480 Venkatasubba 
Rao J. said; 

“A little reflection will show that if the oppo¬ 
site view should prevail, most anomalous 
consequences would follow. Supposing before 
action a person’s right to a sum of money 
claimed by him is denied, in such a case 
the plaintiff, contending that the declaration 
is not an idle relief may so frame his plaint 
as to contain prayers both for declaration 
and recovery of money. In effect, whenever 
there is a previous denial of the plaintiffs 
right to the money, he may contrive to file 
his suit in that form; it seems unreasonable 
that because there is a prayer for declara¬ 
tion. the suit is not to be valued as for 
money but under Section 7 (iv) (c). Sirm- 
larlv in every suit for possession of land* 
on the ground that the plaintiff’s title had 
been previously denied, he may frame his 
plaint as one for declaration and recovery of 
possession; to hold likewise that such a suit 
s to be valued not as one for possession but 
under Section 7 (iv) (c) seems opposed to 
the scheme of the Act. These examples will 
serve to show that it is both good practice 
and good sense that as observed by Boddam 
‘ j RMshvam Avyangar JJ. in the passage 
nnLd above the relief claimed consequent 
on the declara ion should be valued under 
the ^paragraph dealing with that, particular 
relief and not under S. 7 (iv) (c). 

Further comments to show that the opposite 
view does hot commend itself to us would P 
pear to us to be superfluous. 

(17) Mention may here be made that for 

obvious reasons Trayancore case laj^anno. 
throw much useful light on t le^qm ^ Tfa . 
volved here. In th.e first P . 

vancore Court Fees Act VI of 1067. in su ^ 
obtain a declaratory decree, whetnei 


AIR 1952 Lekshmi Ammal v. Kuttalam Pillai (Koshi C. J.) TC 515 

consequential relief is prayed for the amount sion covers all the reliefs claimed in the suit, 
of fee payable on the plaint is according to When ad valorem court fee is paid on the 
the market value of the subject matter. Vide value of the plaintiff’s share on the basis that 
bection 4 (v) (d). the suit is in substance to recover that share 

(18) Secondly under the Travancore no further court-fee is leviable for setting aside 
decisions in a suit for partition court- the decree and the execution proceedings or for 
fee was leviable on the value of the plain- partition or even for the injunction asked for 
tiffs share of the common properties that in the plaint. The relief by way of rendition 
is as in a suit for recovery of land. See — of accounts, or for recovery of the plaintiff’s 
"°°y Th 11713 V ' Ke . savan ’- 42 Tra y L R 473 Share of the profits, as the'case may be, con- 

SVfKeSd. for which separate 

Kurt'S anfcle C lMv“t Schedule SFS? JjSE,‘5 e f sulb this revision 

srned partition suits. The decision in — ‘Ittoo a J) d * et . a ? ,de th f. lower court’s order 

ly Amma v. Kesavan’ followed - ‘Chellamu- B 10 tned Preliminarily. The plain- 

thu v. Devanayagom’, 40 Trav LR 205 In that W1 bave °. ne mon th from the date the 

:ase some of thl family properties had been .TV™* receives tha /ecords from here to 

alienated by the father and P the plaintiff, one of and for n anient J ’nf l ° w plaint 
he sons, brought a suit for partition of his J ° f f, h def } clt court fe e. The 

’hare together with various declarations such rendition 6 Jf 3ld f ° r t a except that for 

is that he was entitled'to an one-fifth share of ^ , f” ° f ac 9° un ‘s "111 of course be given 
he suit properties, that the alienations effect- f ,°L‘o fixi , I ? g the 1 *V° U j 1 ln deficit. Plain- 

id by the father were invalid and not binding tw 2 w i ! ? ay defendant 1 the costs of 

>n him or the family etc. The Munsiff hSS this revisi0n and bear their own - 

hat the several reliefs claimed in the suit (21) 0rder acc ordingly. 
nould all be separately valued and that wh*n A/RGD D 

o valued he will have no Revision allowed. 


OL lee payauie on me piaini is according to 
the market value of the subject matter. Vide 
Section 4 (v) (d). 

(18) Secondly under the Travancore 
decisions in a suit for partition court- 
fee, was leviable on the value of the plain¬ 
tiff’s share of the common properties that 
is as in a suit for recovery of land. See — 
‘Ittooly Amma v. Kesavan’, 42 Trav L R 473 
(F.B.). The same viesv obtained in Bombay 
until recently in 1947 when a Full Bench of 
the Bombay High Court held that for purpose 
of court-fee article 17 (vi) of Schedule II gov¬ 
erned partition suits. The decision in — ‘Ittoo¬ 
ly Amma v. Kesavan’. followed — ‘Chellamu- 
thu v. Devanayagom’, 40 Trav LR 205. In that 
case some of the family properties had been 
alienated by the father and the plaintiff, one of 
the sons, brought a suit for partition of his 
share together with va.rious declarations such 
as that he was entitled to an one-fifth share of 
the suit properties, that the alienations effect¬ 
ed by the father were invalid and not binding 
?£. t h “P ° r he , fam , ily , etc ' The Mu nsiff held 
h 3 J he i,T' eraI rel,efs claimed in the suit 
should all be separately valued and that when 

thA “» ed n 6 Wl11 have no jurisdiction to trv 
the suit On appeal while the two learned 

i udge i of ? he ^vision Bench agreed that the 
Munsiff s view was wrong and that the aDoenl 
shouu be allowed they reached thatresulTby 
^®f r *nt modes of approach. Varughese J 

(d) of\hp a T the SUit fe i. 1 under Section 4 (v) 
(d of the Travancore Court Fees Act i.e a 

xUit for a declaration with consequential reliefs 

c W “ S e e M n t'S. Pill " i , J - was °‘ SuSSf thtt“the 

case ieil under section 4 (v) (c) The latter 
stated that having .regard to the main reliefs 

tT f fi^tfo^and 4 recovery of^ssSn of 

ii£B - 

thl TravancorJCourt ot 
ent views taken there as t O C o U rt fA ® d,fT ^ 
fn an ordinary suit for partition 4 h.« If 6 
>n a way support the view’le have Sgfn here 

wiiM ?„ r fS a b fs e us 
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A. S. No. 388 of 1123, D/- 28-3-1952. 

Trusts Act (1882). s 9 ( 1 - p,w_ 

mortgagee rights recovering fiSl ^3 J 
mortgage-money - Principle of S. 90 a“p“s 

mmtm 

mortgagor and recovered the fnfi 1 ^ 

Of mortgage-money. At the time 

suit he was aware thnt un. J lrne ,, ot this 

was subject to the dghts^of ^a 04 ^ 3 ^ 
In a suit brought by the plaintiff tA P !!i ntlff ' 
her Rs. 1000 underthe gift: 4 recover 

in H her favour^thaf^f• e , very «Wity 
Anno: Trusts Act, S. 90 N. 3 (Paras 4 » 5 > 


if such a liability did not s f? cient . but 
partition arrangement the prev ious 

cover any share of the „m fl , a "l llff cannot re¬ 
claimed is specified Z 8 35 ? the amoup t 

is paid thereon. These JhLZSSF” 1 C0Urt *e® 

w u shouId be mhSaSgjrss z s 


■* VVOill 1 : ,1 • rni f . v 

circumstances "that llad a PPeaL 1 

jn Para^ 4 aph ad i of L* U t ** set « 

judgment as follows- •EU® 6 lower Com 
b ^ 0nged to One h Ram amt Prope 

S?d h «,A death his widow and ^?. SW * mi Pil 
,he properti “ to 
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Nagappa Pillai in his turn sold the property to 
one Subramonia Pillai. Subramonia Pillai 
mortgaged the property to one Naganatha Iyer 
under Ext. II for Rs. 1,000. Naganatha Iyer 
redeemed a prior mortgage and got possession 
under Ext. Ill release. Subramonia Pillai then 
executed a superior mortgage for Rs. 1,400 in 
favour of one Lekshmi Ammal, the mother of 
the plaintiff and she redeemed Naganatha Iyer 
under Ext. IV release. Lekshmi Ammal assigned 
her rights in favour of her mother the 5th 
defendant on 10-7-1082. The 5th defendant 
executed Exhibit A gift deed in favour of the 
plaintiff on 29-5-1083 to the extent of Rs. 1,000 
keeping to herself the remaining interest over 
the mortgage. While so without disclosing the 
gift of 1083 the 5th defendant executed Ext. I 
hypothecation bond for Rs. 500 and again on 
8-10-1086 another bond for Rs. 900 in favour 
of the 1st defendant under Ext. VI with 
recitals to pay off Ext. I debt. The 1st defen¬ 
dant paid off Ext. I debt and sued on Ext. VI 
bond, brought the properties to sale, purchased 
the same in court auction and took delivery 
through court on 11-3-1091 under Ext. VII 
delivery kychit. While 'he was thus in pos¬ 
session the reversioners of Ramaswami Pillai 
instituted O. S. 132 of 1099 of the Nagercoil 
District Court to set aside the alienations of 
the two widows in favour of Nagappa Pillai. 
The suit was decreed and as a consequence on 
4-12-1103 the property was recovered back to 
the family of Ramaswami Pillai. The 1st 
defendant, therefore, sued the legal representa¬ 
tives of Subramonia Pillai for mortgage-money 
and obtained Ext. VIII decree. The defendants 
in that suit appealed and the appellate judgment 
is reported in — ‘11 Trav LT at p. 1183*. The 
plaintiff seeks to recover her Rs. 1000 under 
the gift in this suit from defendants 1 to 4. 
This is the brief history of the case”. Defen¬ 
dants 2 to 4 were impleaded as the legal heirs 
of Subramonia Pillai the mortgagor. Defendants 
3, 4 and 5 died in the course of the suit. 
Defendant 4 had left no legal heir and the 5th 
defendant’s legal representative is the plaintiff 
herself. The suit was contested by defendants 
1, 2 and 3. On the death of defendant 3, defen¬ 
dants 6 and 7, both minors, were brought on 
record as legal representatives. 

(2) The lower Court found that the gift in 
favour of the plaintiff never took effect and 
the plaintiff was accordingly nonsuited, ine 
defendants made an attempt to make 

the donee under the gift deed had cued and 
that the plaintiff was an impostor i.e.. anotner 
daughter of Lekshmi Ammal. That was found 
aeainst Before us no attempt was made 
sustain'the lower Court’s finding that the^ift 
had not taken effect. In fact the learned 

counsel for defendant 1 v ^ nn f < a ‘, r y of o n ^he 
that the appeal may be disposed of on ine 

sK S* 

against defendant 1. . . „ . 

(3) We are afraid in the circumstances of 
the case that defence cannot be sustained When 
at the instance of the reversionanes of Rama 
swami Pillai, the alienation by Ms widow and 
step-mother was set aside, the right to call I 

his estate 3 vvaT^^igtit'HwWch'^ar^se'^rT'favour 
of the true owners of the mortgage cr 
by him over the property he Purchased from 

the limited owners. ^Antecedent to the hyp 
thecation in favour of defendant 1, defendant 5 
had made a gift of her interest in it to the 
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plaintiff to the extent of Rs. 1,000 reserving to 
herself the remaining rights namely, the 
balance mortgage-money of Rs. 400/-. and the 
right to remain in possession and enjoy the 
usufruct until her death. The gift • deed 
expressly limited her powers of disposition to 
those interests. If not at the time of the 
hypothecation in his favour, at least when he 
brought the suit O. S. 1306 of 1098, defendant 1 
was aware that his hypothecation was subject 
to the rights of the plaintiff. In fact he had 
launched a criminal prosecution against defen¬ 
dant 5 and others for cheating in that in 
executing the hypothecation in his favour the 
prior encumbrances were wilfully suppressed 
from him. The civil suit for the hypothecation 
amount was brought after that. The decree 
passed in the suit or the sale held .pursuant 
thereto did not confer on him any right other 
than what defendant 5 possessed at the time 
of the hypothecation in his favour. After the 
reversionaries dispossessed him, he brought O. S. 
1658 of 1104 against the legal heirs of Subra¬ 
monia Pillai for the whole mortgage money of 
Rs. 1,400. In that suit the plaintiff tried to 
intervene, but that attempt was unsuccessful 
owing to defendant l’s opposition. In due 
course a decree was passed in his favour and 
the High Court confirmed that decree in A. S. 
443 of 1108. Vide — ‘11 Trav LT 1183’. A 
document produced in this Court by the 
plaintiff-appellant’s learned counsel and marked 
as Ext. B shows that defendant 1 has reused 
the decretal amounts from Subramonia Pillai’s 
estate. The question is, whether in all the cir¬ 
cumstances of the case, the plaintiff can be 
said to have a cause of action against defen¬ 
dant 1. 

(4) The plaintiff has every equity in her 
favour. When defendant 1* instituted the suit 
against Subramonia Pillai’s heirs for mortgage- 
money, he was only a part-owner thereof and 
he knew that fact very well. There was no 
scope for any 'bona fide’ belief for defendant 
1 that he was entitled to the entire mortgage- 
money. As he knew that he was not the full 
owner of the mortgage-money and as law did 
not permit a suit to be instituted for a portion 
thereof, he must be deemed to have received 
the money as representing the present plaintiff 
and himself. The principle of section 90 of 
the Trusts Act comes into play. — Ramasami 
Naidu v. Muthusami Pillai’, 41 Mad 923, cited 
on behalf of respondent 1 and the cases brought 
to our notice as following that decision are 
clearly distinguishable. Oldfield and Sadasiva 
Iyer, JJ. who decided the Madras case have 
pointed out that that case did not admit the 
rale of section 90, Trusts Act being invoked 
Defendant 1 in that case had on the strength 
of a purchase of one co-obligee s rights reco¬ 
vered the amounts due to the remaining co¬ 
obligees as well. To start with there was no 
part or co-ownership between defendant l there 
and any one of the joint creditors Originally 
he was a stranger to one and all of tnern. 
Further defendant 1 in that case purported 
to purchase and bona fide believed that he pur¬ 
chased the rights of all the joint creditors. 
Also moneys were realised by him on 
footing. The facts of the Madras case diffe 
from the facts of the Present case in these 
respects. Even when he brought the first > 
OS 1306 of 1098, defendant 1 J cnew t h e 

position that he was only a part-owner of the 

mortgage money. That IhtSothecation in his 
owner commenced with 'hehyP . q g 1306 of 
favour & the execution purchase In u. o. *■> 
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1098 did not alter or destroy it. He was in a 
position of trust and confidence to the other 
part-owner, the plaintiff. 

(5) Besides no suitor can approbate and re¬ 
probate. His opposition to the plaintiff’s 
attempt to intervene in O. S. No. 1658 of 1104, 
was what really necessitated the present suit. 
Defendant 1 has been enriched at the expense 
of the plaintiff under circumstances which make 
it just that he should make restitution to the 
plaintiff. It is unjust and a wrong to the 
plaintiff, if defendant 1 fails to do so. His 
liability arises from the fact of unjust retention 
of what really belongs to the plaintiff. Defen¬ 
dant 1 has caused damage to the plaintiff with¬ 
out just excuse. The lower Court’s decree can¬ 
not, therefore, be allowed to remain. 

(6) The plaintiff’s claim cannot, however, be 
decreed as sued for. She claims Rs. 1,000 with 
12 per cent interest thereon from the date of 
her suit, 30-11-1107. Defendant 5 was alive till 
25-4-1117. Under the terms of the gift-deed she 
was entitled to remain in possession and enjoy 
the usufruct until her death. The plaintiff, 
thereiore, really became entitled to the money 
only on that date. Till then defendant 5 or 
her alienee defendant 1 had the right to be 
in possession of the property or to enjoy the 
mortgage-money. The plaintiff-appellant can, 
thereiore, get only a decree for the principal 

ihl 0U A n \ of ? s \ 1 i 00 5 / - wilh ^terest thereon from 
vjI < 0i defendant 5’s death i.e., 25-4-1117. 
We find from tne case in — *11 Trav LT 1183' 
that defendant 1 , who was plaintiff there, was 
awarded interest at 9 per cent per annum from 
the date of the suit till decree, and thereafter 

?h* 6 t? ei i r^ nt !. lU date of . reali sation. Reversing 
the trial Court s decree dismissing the suit, we 

d / ec fu e in fa , vour of the Plaintiff for her 
^i*K e • / th . e niortgage-money of Rs. 1,000/- 

25-?in7 e ^in in* 9 ^ er ce ? t per aruium from 
relation f atC ’ ^ nd f ^ ture interest till 

and thi Jit 6 # S , cent a 6 ain st defendant 1 , 
of Su . bram oma Pillai in the hands 

5 ■n h u irs in ?P lea ^ed in the suit. The 

extent, if any, found unrealisable from defen- 
pi 8 * if fact to be mentioned is that 

a decree in the suit, ther e must 356 We P ? ss 
as to what amounts he had reaUsed" C InTh7 
twenty years old suit we rinnnf 1 th L ls 
matter to be protracted 1 father wJ v, Want • the 

mm 3 M 


(9) We have allowed the plaintiff the same 
interest as defendant 1 was allowed in his suit 
O. S. 1658 of 1104, and thus gone against the 
provisions of section 12, Debt Relief Act. This 
is with a view to see that in the adjustment to 
be made by the execution Court, the plaintiff 
does not suffer by a lower rate of interest being 
allowed to her in this decree. It is only by 
allowing the same interest as in O. S. 1658 
of 1104, that equality will be maintained and 
that is equity. Decree accordingly. 

B/V.S.B. Ordered accordingly. 
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Kunhikutti Amma and another. Appellants v. 
Narayana Menon, Respondent. 

Second Appeal No. 136 of 1951, D/- 2-12-1951. 
Civil P. C. (1908), O. 20 R. 12 — Mesne profits 
— Decree for redemption giving right to recover 
mesne profits — Redemption stayed — Effect on 
right to mesne profits — (Tra van core Proclama¬ 
tion (6 of 1124) ). 

Where the right to recover mesne profits 
given under a decree is incidental to the 
main relief for redemption of the mortgaged 
property, as long as redemption is stayed, 
no right to recover mesne profits can arise 
because the possession can be considered 
only as that of mortgagees. (Para 4) 
Therefore, where a decree for redemption 
with the right to recover mesne profits falls 
within the class of decrees contemplated by 
4 (1) of the subsequently promulgated 
Travancore Proclamation 6 of 1124, the 
decree for redemption becomes stayed under 
sub-s. ( 2 ) and consequently the right to 
mesne profits which is incidental to the 
mam relief of redemption does not arise 
at “• to such a case the decree-holder 
would be entitled under sub-s. (3) only for 
the recovery of rent and puravaka dues for 
which the mortgage is liable. (Para 4) 
Anno: Civ. P. C., O. 20 R. 12 N. 5, 9. 

i^ ankara , M £ non > tor Appellants; P. 
Sridhara Menon, for Respondent. 

JUDGMENT: This is a matter . arising in 
2"“*““; Defendants 1 and 2 are the appel- 
^ 7 decree allowed defendants 1 and 2 
^aw the mortgage money that had already 

^ d ? P0S,ted ln court - and directed the plain- 
recover possession of the mortgaged pro- 
perties with mesne profits at the rate of 140 

en r fn tL Padd) I and !, he P uravak a dues stipulat- 
.jLiP the mort gage deed. Before the properties 

nf mj e ^! Vered . ln , execution Proclamation VI 
hninir 4 a ca "? e J n }° force - Thereafter the decree- 
a PP lied for execution of the decree in 
01 m ff ne profits - Objection was taken 

c^I-hniH Per the P r0vlsl0ns «>f the Act the dei 
f^^der can recover only the rent stipulated 
Jl , tb ? document. The execution court upheld 
the objection. The lower appellate court 
versed the order and allowed ^e dlciS-holdw 

fi°ts^Sd the decre? for the entire 2S5°SS 

, < 2 >U nder mortgage deed out of the total 

w^mm 


AIR 1Q52 


(3) Section 4 of Proclamation VI of 1124 
provides: 

“(1) Notwithstanding anything contained in 
( any other law for the time being in force 

(a) no suit for the redemption of a mortgage 
with possession executed on or after the first 

■ ay AT°T f n Chingom 1111 shaU be maintainable 
in OUR courts where the property comprised 
in the mortgage was outstanding with the 
mortgagee or his predecessor in interest on 
verumpattom immediately prior to the mort¬ 
gage with possession; and 
'(b) no suit for the redemption of a mortgage 
with possession shall be maintainable in 
OUR courts where the interest on the mort¬ 
gage amount is less than 40 per cent of the 
total rent fixed in the mortgage document 
and where the property comprised in the 
mortgage consists mainly of agricultural land 
other than lands planted with rubber, coffee, 
tea or chashew. 

“(2) All suits, appeals, revisions, reviews and 
proceedings in execution of a decree for re¬ 
demption of mortgages of the nature speci¬ 
fied in sub-section (1) of this section shall 
be stayed by OUR courts in so far only as 
they relate to the relief for redemption. 

“(3) Nothing contained in this section shall 
preclude the mortgagor from instituting a 
suit for the recovery of rent and puravaka 
dues for which the mortgagee shall be liable.’* 

(4) It is admitted that the present decree is 
of the nature specified in sub-section 1 of sec¬ 
tion 4. Therefore by virtue of the operation 
of sub-sections 2 and 3 of section 4, all proceed¬ 
ings in execution of the decree in so far as 
they relate to the relief for redemption are to 
be stayed and the mortgagor is entitled to re¬ 
cover only the rent and puravaka dues, i.e., the 
michavaram stipulated in the mortgage deed 
and other puravaka dues mentioned therein. 
It is clear from the section that what the legis¬ 
lature intended was that the relationship of 
the mortgagor and the mortgagee should conti¬ 
nue in spite of the decree for redemption that 
had been passed. The right given under the 
decree for recovery of mesne profits was inci¬ 
dental to the main relief for redemption grant¬ 
ed under the decree. Therefore as long as re¬ 
demption is stayed no right to recover mesne 
profits can arise as the possession of the de¬ 
fendants can be considered only as that of 
mortgagees. This is abundantly clear from sub¬ 
section 3 to section 4 which expressly reserves 
the rights of the mortgagor for the recovery of 
the rent and puravaka dues for which the 
mortgagee is liable. The plaintiff can therefore 
recover only the michavaram of 130 paras of 
paddy and the puravaka dues stipulated in the 
mortgage document. The defendants have no 
objection in the plaintiff recovering these 

amounts in execution. a 

(5) Therefore we allow this appeal with costs 
and in reversal of the order of the lower appel¬ 
late court restore that of the Munsif. 

B/M.K.S. Appeal allowed. 
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Aiyappan Ittaman, Appellant v. Raphael 
Thieyyol and others, Respondents. 

Second Appeal No. 327 of 1124, D/- 15-10- 

(a) Limitation Act (1908) S. 19 - Statement 
in writing expressly or impliedly saying that 
debt has been discharged — Statement will not 
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‘°. sufficient acknowledgment — (Tra- 
vancore Limitation Act (6 of 1100) S. 19). 

Anno: Limitation Act S. 19 N. 20 Pt*™ ^ 

(b) Limitation Act (1908) S. 19, Explana- 
hon I — Plea of set off found against — Effect. 

The Court is concerned only with the 
form of the acknowledgment and not with 
the truth of its contents. Thus, where a 
written statement contains an acknowledg¬ 
ment of liability coupled with a set off, the 
fact that the plea of set off is found 
against the defendant does not affect the 
question whether the statement contains 
sufficient acknowledgment or not. (Travan- 
core Limitation Act (6 of 1100) S. 19, 
Explanation I). (Para 13) 

Anno: Limitation Act S. 19 N. 45. 

(c) Deed — Construction — To understand 

true meaning of document it has to be read as 
whole — Effect cannot be given to part giving 
go-by to another part (Para 14) 

(d) Limitation Act (1908) S. 19, Explanation 
I — Written statement containing denial of 
liability — Alternative plea that time for pay¬ 
ment has not yet come — There is no valid 
acknowledgment — (Travancore Limitation Act 
(6 of 1100) S. 19, Explanation I). 

Explanation I can cover only admis¬ 
sions of liability coupled with a statement 
that the time for payment has not yet 
come. (Para 14) 

Where a written statement contained an 
acknowledgment of liability coupled with 
an averment that the time for payment 
had not then come and the statement fur¬ 
ther contained a plea of a set off or a 
settlement in account anterior to tbe date 
of the statement which had the effect of 
putting an end to the liability: 

Held that the written statement contain¬ 
ed only a denial of liability-with a plea in 
the alternative that the time for payment 
had not then come and, thus, being an 
antithesis of what S. 19 together with Ex¬ 
planation I requires, could not be held to 
contain a valid acknowledgment. 

(Para 14) 

Anno: Limitation Act S. 19 N. 43 and 45. 

P. Narayana Pillai, for Appellant; K. K. 
Mathew, for Respondents. • 

REFERENCES: Courtwar/Chronological/ Paras 
(’45) AIR 1945 PC 85: (1945 Mad 

WN 596 PC) v ™ 

(’13) 11 All LJ 601: (20 Ind Cas 10) 9 

(’12) 25 Mad LJ 259: (21 Ind Cas 30) 13, 16 

(’19) 42 Mad 637: (AIR 1919 Mad 317) U 

(’38) AIR 1938 Mad 496: (179 Ind Cas 236) 12 
(’49) AIR 1949 Mad 401: ,, 

(1948-2 Mad LJ 454) JJ 

(’33) AIR 1933 Nag 13: (141 Ind Cas 34) J3 
(’24) AIR 1924 Pat 806: (78 Ind Cas 919) 11, J3 
(1873) 8 Ch 407: (42 LJ Ch 488) JO 

(1922) 2 AC 507: (91 LJ KB 941) 15 

JUDGMENT: Plaintiff I is the appellant. 
The circumstances leading to the institution or 
the suit giving rise to this second appeal, the 
nature of the claim made in the plaint in the 
suit and the defences raised are set out as fol 
lows in paragraphs 2, 3 and 4 of the lower 
appellate Court’s judgment: 

“The suit, which gives rise to ?****}' *& 
filed by the 1st respondent for the recovery 
of Rs ’ 190 with interest thereon amounting 
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to half the principal, by the sale of the plaint 
properties. 

“The plaint property belonged to one Chi- 
. rukandan who obtained it under a family 
partition deed, Exhibit B dated 2-10-1090. By 
the terms of that partition deed, Chirukan- 
dan was to pay to his sister Mani Ittooly Rs. 
190 on the death of their mother Mani. 
Chirukandan executed Exhibit A sale deed 
dated 22-8-1094 for the plaint property in 
favour of the 1st defendant. It was for con¬ 
sideration of Br. Rs. 685. One item of con¬ 
sideration was Rs. 190 which was recited to 
be paid to Mani Ittooli. Mani Ittooli assigned 
her rights to the 1st plaintiff in this case. He 
filed O. S. 428 of 1103 of the Parur Munsiff’s 
Court for the recovery of the above amount 
against Chirukandan and the 1st defendant 
in this case and the plaint properties. The 
1 st defendant resisted the suit and contend¬ 
ed that neither he nor the plaint properties 
are liable. That suit was ultimately decreed 
on 29-7-1104. Plaintiff was given a personal 
decree against Chirukandan. The other re¬ 
liefs were denied. In execution of the above 
decree the right of Chirukandan to realise 
the unpaid purchase money from the 1st 
defendant was purchased by the plaintiff 
Plaintiff is entitled to realise Rs. 190 with 
interest thereon as a charge on the plaint 
property He claims it as an enforcement of 
the vendor’s lien. This right has been hypo¬ 
thecated to the 2nd plaintiff. Hence the suit 
for the reliefs already stated. 

"The 1st defendant raised the following con¬ 
tentions. Plaintiff has not obtained any right 
as he claims by the court sale in O. S. 428 
of 1103 and he has no cause of action either 
against the defendant or the plaint proper¬ 
ties. Exhibit A never created any vendor’s 
lien in favour of Chirukandan. Even if there 
is any vendor’s lien, the suit is barred by 
limitation. There is no valid acknowledg- 
ment by the defendant. He therefore con- 

relief” that the Plaintiff is not enti t>ed to any 

(2) The trial court found that the plaintiff 1 
™ ,uT e V* e P urc haser of the rights of 

Se r H5? n o d r a thp 0 n enfc>rce the '’ endor ’ s lien aris * 

nart °nf ^'Payment h * defendant 1 of 

°V * consideration for the sale evidenc- 

sue b and Xt t'h?t' the plaintiff had a right to 
antJu? that . there was no limitation. The 

on P all thp C c°p Urt ?a « me to , tl ? e °PP°site conclusion 

Plaintiff L S 8nd h6nCe this appeal b y 

, . Tw ° nic ? a H d interesting questions of 

S X ,l° r d i clslon in the second appeal 
One is, whether when a purchaser of immovable 

f Jr P nf ty c ? venants v in consideration of the trans- 
t r ®f n 0 !. s . u .^. property to him, to discharge cer- 
tam liabilities of the vendor, the amount tp 

beTeVto R?V° thC latter ’ s creditor can 

oe held to be purchase money unpaid’ so that 
the vendor may have a charge for he moneJ 
remaining unpaid to the creditor Chin.kan 
S" the Property to defendant l and as 
pa ri ! consideration for the sale the latter 
undertook to discharge the amounts due to 

£ssrriSs: 2 a bps 

*£!«“ 0nJy 0n V-H‘5. AsSSi SSt Si- 

entl t led t0 a vendor’s lien and 
the appellant acquired that right under the 


court sale in O. S. 428 of 1103, the suit would 
be barred unless the acknowledgment relied 
upon by the plaintiff can be found to be true. 

(4) The second question arising in the appeal 
is whether Ext. C, the written statement 
defendant 1 filed in O. S. 403 of 1103 contains 
an unequivocal admission of a subsisting debt, 
that is subsisting at the time of the acknow¬ 
ledgment. The written statement was filed on 
16-8-1103 long before the expiration of twelve 
years after Mani’s death. The suit would 
therefore, be in time, if it be found that Ext. C 
embodies an acknowledgment of a subsisting 
jural relationship of debtor and creditor be¬ 
tween defendant 1 and Chirukandan on the 
date that document was filed in Court. The 
lower appellate court made a sad mistake in 
thinking that even without the acknowledgment 
the suit was in time as the twelve years’ rule 
under Article 119 of the Travancore Limita¬ 
tion Act VI of 1100, applied to the case and 
not the three years’ rule under the old Act 
of 1062 . We have seen that, while Mani died 
in 1101, the suit was instituted only in 1115. 
Hence assuming the appellant is entitled to the 
benefit of the vendor’s lien, the question, whe¬ 
ther his suit was brought before it, was bar¬ 
red by limitation must depend upon the vali¬ 
dity or otherwise of the acknowledgment refer¬ 
red to. 

(5) Exhibit D, an objection petition, defend¬ 
ant 1 filed during the course of the execution 
of the decree in O. S. 428 of 1103, is said to 
contain another acknowledgment. That how¬ 
ever was made only on 12-12-1113 beyond 
twelve years of Mani’s death. If Exhibit C 
contains a valid acknowledgment there is no 
need to refer to Exhibit D at all, as the suit 
was brought before, hardly two years had 
elapsed after the date of that document. On 
the other hand, if Ext. C does not contain a 
valid acknowledgment Ext. D cannot serve any 
useful purpose as that document came into 
existence after twelve years had already ex¬ 
pired from the date Mani died. 

(6) Of the two questions mentioned above as 
arising for decision, on the first one there is 
a sharp cleavage of judicial opinion between 
the Travancore and the Cochin High Courts. 

4 ^ e , ak> e to P ersuad e ourselves to agree 
with the learned Munsiff who dealt with the 

m , he W court that Ext C contains a 
valid acknowledgment we would have referred 

a ? ench to resolve the said 
conflict. On a careful consideration of the rele- 

i P «f a i es lu the written statement defen¬ 
dant 1 filed in the previous suit, we are unable 
to agree with the Munsiff’s view, though we 
feel free to confess that at the first blush that 
rw.wouM seem to be correct. Upon a close 
examination of the two paragraphs in that 
written statement reUed upon by the appel- 
lant s learned counsel and on reading the writ- 
as ® whole, we are inclined to 
1 would be a superficial view to 
hold that the written statement contains a clear 
and unequivocal admission of a subsisting lia- 

creditor. 1 ® 1 relationship of debtor and 

In view of this decision we propose to take 
on the question of acknowledgment, we shall 
for the purpose of this case assume that the 
appellant is entitled to claim a charge on the 
property Chirukandan sold to defendant ^ ter 
the money the latter failed to pav ittooli 
pursuant to the undertaking in Ext A. ° In 
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other words, we proceed to examine the ques¬ 
tion relating to acknowledgment on the basis 
that the view consistently held by the Travan- 
core High Court, tnat in circumstances similar 
to the present, the vendor is entitled to the 
unpaid vender’s lien lor the consideration re¬ 
maining unpaid, is the correct view. It is need¬ 
less to repeat, we are not deciding it but only 
proceeding on that assumption. 

(7) Tne appellant’s learned counsel contend¬ 
ed, that paragraphs 3 and 6 of Ext. C. the 
written statement, in the former suit, contain¬ 
ed clear and unequivocal admissions which 
amount to acknowledgments within the mean¬ 
ing of S. 19 of the Limitation Act, read with 
explanation I thereto. Explanation I, so far as 
is material, provides that for purposes of the 
section an acknowledgment may be sufficient 
though it avers that the time for payment has 
not yet come, or is coupled with a claim to a 
set olf. Paragraph 3 sets out that though defen¬ 
dant 1 had purchased item 2 of the plaint from 
Chirukandan undertaking to discharge the lat¬ 
ter’s liability to Ittooli under the partition ar¬ 
rangement, regard being had to a suit instituted 
by another member of Chirukandan's family 
to set aside the partition as also the aliena- 
tioq in his favour of item 3, the liability to 
discharge the consideration reserved for pay¬ 
ment cannot arise until after the final determi¬ 
nation of tnat litigation in his favour and that 
in case the litigation went against him, he 
would not at all be liable for the amount.. 

The paragraph further adds that the decision 
of the first Court was in his favour but that 
an appeal preferred against it was pending 
before the District Court. If this paragraph in 
the written statement had stood alone, or 
rather, was not qualified by any subsequent 
statements, it cannot for a moment be doubted 
that it contained a proper acknowledgment 
which Explanation I would cover. The para¬ 
graph contains an affirmation of the covenant 
to pay Ittooli though it is stated that the time 
for payment is not yet come. We have, there¬ 
fore, to see whether the subsequent averments 
in the written statement nullify the effect of 
the above acknowledgment. 

(8) Paragraph 6 while admitting that defen¬ 
dant 1 purchased item 2 of the plaint under¬ 
taking to pay Ittooli the amount due to her 
from Chirukandan under the partition arrange¬ 
ment, proceeds to state that by a subsequent 
agreement between the vendor and the vendee, 
the amount reserved with the latter for the 
said purpose was set off, (or agreed to be set 
off) towards amounts, due to the vendee as 
per a decree of the High Court and that tne 
vendor had himself undertaken to pay off 
Ittooli. There was some controversy at tne 
Bar whether this paragraph only referred to 
an agreement to set off at a future date or 
whether it spoke of a set off already effected. 

Mr. P. Narayana Pillai, the learned Counsel 
for the appellant, argued that what the defen¬ 
dant claimed under that paragraph was a right 
to set off pursuant to a prior agreement and not 
an adjustment or set off already effected. 
There 'is no gainsaying that if Mr. Narayana 
Pillai’s argument is sound the ac ^no'vlfigment 
is covered by the Explanation referred to as 
one, coupled with a claim to a set off. Reading 
that paragraph as a whole and giving (sic) to 
the latter portion which speaks of an undertak¬ 
ing by Chirukandan to discharge Ittooli s dues, 
we cannot help thinking that what was pleaded 


(Koshi and Pillai JJ.) 


TC 520 


was an adjustment as a past event and not 
something to be done thereafter. In other words 
tne true meaning of tne paragrapn is tnat 
while it admitted a past liability it also stated 
how that liability had been discharged. 
t9) In this context we desire to refer to 

— ‘Badri Dass v. Manohar Dass\ 11 All L J 
601 The head note to that case, which cor- 
rectly sets out the facts and the purport of 
the decision, is in these terms: 

• The plaintiff purchased a certain debt due to 
G, an insolvent, and gave notice to the 
defendants, who owed that debt, asking them 
to pay up. The defendants replied that they 
owed nothing as they had already discharged 
the debt partly by paying the amount of a 
certain Hundi drawn by G and partly by 
making a certain payment to the receiver. 
Held, that the defendant having directly and 
expressly repudiated the debt, only giving 
details of the manner in which it had been 
discharged, there was no acknowledgment of 
the debt within the meaning of section 19 of 
the Limitation Act nor was there an acknow¬ 
ledgment coupled with a claim to a set olf 
within the meaning of Explanation (1) of 
that section.” 

Richards, C. J., who delivered the judgment in 
that case after setting out the terms of the 
alleged acknowledgment, referred to the argu¬ 
ment that there was an acknowledgment of the 
debt coupled with a claim to a set oif which 
would be sufficient under Explanation (1) to 
section 19 said that the statement in question 
was not an acknowledgment coupled with a 
claim to set off, but that it was a direct and 
express repudiation of the debt, giving details 
of the manner in which it had been discharged. 
Notwithstanding, the rather inartistic language 
employed in paragraph 6 of Ext. C, we have 
understood the same in the above sense. That 
is after referring to a past liability it proceeded 
to state how the liability was adjusted. 

(10) We feel fortified in interpreting para¬ 
graph 6 in this manner by what Mellish L. J., 
said in — ‘Spargo’s case’, (1873) 8 Ch. 407 
at page 414 regarding the true meaning of a 
set off or a settlement in account. The relevant 
passage from the judgment of Mellish L. J. 
is cited with approval by Lord Wngnt m 

— ‘Trinidad Lake Asphalt Operating Co. Lid. 
v. Commrs. of Income Tax for Trinidad & 
Tobago*, AIR 1945 P.C. 85 at p. 88 and it reads: 

“Nothing is clearer than if parties account 
with each other and sums are stated to be 
due on the one side and sums of an equal 
amount due on the other side of that account, 
and those accounts are settled by both par¬ 
ties. it is exactly the same thing as if the 
sums due on each side had been paid. 
Indeed, it is a general rule of law that in 
everv case where a transaction resolves it¬ 
self ’into paying money by A to B. and then 
handing it back again by B to A. if the 
parties meet together and agree to set one 
demand against the other, they nwd not go 
through the form or ceremony of handing tne 
monev backwards and forwards.” 

Lord Wright observes that this statement gives 
a description of what is often called a settle¬ 
ment in account or a set off in the ord 
sense of the term. Great reliance was nl ed 
by the respondent’s learned Counselin Me • 

L J.’s description of what a settle^nt n 
account or a set off means and Lord Wright 
comments thereupon. Paragraph 6 of the wm 
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ten statement makes it clear tnat the parties 
had met and decided upon to set one demand 
against the other. Notning more remained to 
be done under that arrangement except the 
discharge by Chirukandan o 1 the amount due 
to Ittooli, which arose as a result of the 
arranagements. The arrangement, if true, ex- 
tinguisned the liability of defendant 1 under 
Ext. A to pay Ittooli. 

(11) It is settled iaw that a statement in 
writing, wnicn expressly or impliedly says that 
the deot has been discnarged, will not amount 
to sufficient acknowledgment under S. 19 of the 
Limitation Act. See — ‘Rangaswami Chetti v. 
Thangavelu Chetti’, 42 Ivlad 637; — *Chater- 
dhari Mahto v. Nasib Singh’, AIR 1924 Pat 
806 and — ‘Karamdai Naicken v. R. Raju Pil¬ 
lai’, AIR 1949 Mad 401. 


(12) In construing a statement, as to whether 
it contains an acknowledgment of a subsisting 
liability, decided cases seek to draw a distinc¬ 
tion between statements to the effect that even 
before the date thereof the liability had been 
discharged and statements which contain an 
admission of liability coupled with a declara¬ 
tion as regards the arrangement proposed for 
its satisfaction. With reference to the former 
class of statements, the view uniformly held is 
that no acknowledgment of liability can be 
spelled out from such statements but that they 
contain only repudiation of liability. Equally 
consistent is the view that statements, falling 
under the latter class, would satisfy the re¬ 
quirements of valid acknowledgments. This 
line of distinction is, if we may say so, with res¬ 
pect. well brought out in the decision of Vara- 
dachariar J. (as he then was) in—‘Ramaswami 
v Velayuthan’. AIR 1938 Mad 496. Our reading 
of paragraph 0 brings it within the former class 
of cases. 

(13) Before proceeding further, it may be 
observed that in O. S. 428 of 1103, 1st defend¬ 
ants plea as to set off was found against. This 
does not however affect the question whether 
his statement contains sufficient acknowledg¬ 
ment or not. The Court is concerned only with 
the form of the acknowledgment and not with 

2? II s £? ntents * See — ‘Chaterdhari 
M? h ‘° »' Nasi J? Singh’, AIR 1924 Pat 806; — 
Sheik Meera Sahib & Co. v. Sheik Naina’. 25 

Am mi nS ?3 ~ ' Hiralal v ' 

04) To sum up what we have said so far 
concerning paragraphs 3 and 6 of defendant l’s 
written statement in O. S. 420/1103 (Ext C) 
paragraph 3 taken by itself contains an a£ 
know edgment covered by Explanation 1 to S. 

i®’ «^K ltat ‘b. n A f t j But P ara 8 ra Ph 6 contains 
K # *“ C JV acknowledgment. In our view, the 
latter paragraph far from being an admission 
of an existing liability on the date the written 
statement was filed, is in effect a plea of a 

that 0 dat°e r whio^hT^iV” ^ ccount antorior to 
mat date which had the effect of putting an 

liability in respect of the original 
undertaking in the sale deed. It is a repudia- 
tion that any liability subsists on the date the 
written statement was filed. It is a well- 
known rule of construction of documents that 
o understand the true meaning of a document 

rannrft be . read as a whole and that effect 
STnothe? part.** * 3 P3rt ^ the 

Be8din i P ara graphs 3 and 6 together (the 
of written statement relates to pleas 
unconnected with the present question), W e 


have a plea repudiating the liability coupled 
with a plea in the alternative that time for 
payment has not come. Reading section 19 by 
itself or together with Explanation 1, a docu¬ 
ment, containing such admissions of past 
liability, cannot be held to contain a valid ac¬ 
knowledgment. The written statement contains 
only a denial of liability with a plea in the 
alternative that the time for payment has not 
yet come. Explanation 1 can cover only admis¬ 
sions of liability coupled with a statement that 
the time for payment has not yet come. If we 
may say so, we have here the antithesis of 
what the section together with Explanation 1 
requires. 

(15) It is well known that decisions bearing, 
on acknowledgments are very olten irrecon¬ 
cilable. A decision upon the facts of one case- 
cannot be of much assistance to a Court in 
coming to a conclusion on another set of facts. 
In — 'Spencer v. Hemmerade’, (1922) 2 A. C. 
507 Lord Atkinson observed at p. 519: 

"I do not propose to read the words used here 
in the light of the words judicially inter¬ 
preted elsewhere, for everybody agreed that 
comparison with the words of other debtors 
is of little use. Still less, do I imagine it, to- 
be possible to extract anything that deserves 
to be called a principle from the decisions of 
three centuries, which have been directed to 
what is after all the task of decorously dis¬ 
regarding an Act of Parliament.” 

In that case at page 534, Lord Sumner said that 
the decisions on the exact meaning and effect 
of the precise words employed by generations 
of shifty debtors are, it is agreed on all hands, 
irreconcilable and Lord Wrenbury’s comment 
(Page 536) was: 

•'Throughout the decisions, — and they are 
very numerous, 1 find little, if any, difference 
of opinion as to the principle and rule of 
law, yet the cases are often difficult to 
reconcile.” 


Notwithstanding these sharp criticisms, that it 
would be unprofitable to search for precedents 
when a question of acknowledgment has to be 
determined, we think it useful to refer at some 
length to a case already referred to. 

(16) In — ‘Sheik Meera Sahib & Co. v. Sheik 
Naina’, 25 Mad L J 259, the defendants stated 
m 1909 in their written statement that there 
was an agreement in 1907 that the plaintiffs' 
firm should receive from the defendants 25 per 
cent of their dues in full satisfaction of their 
claims and that they were ready and willing 
to pay the same but that the plaintiffs made 
default. They also stated that the plaintiffs’ 
firm had taken possession of goods belonging 
to them, that they were liable to give credit 
out of the. value of those goods to the extent 
of 25 per cent ot the claim and that in any 
event, the defendants’ liability should be ex¬ 
onerated to the extent of the value of the goods. 
It was held that these statements were neither 
of them acknowledgments of liability in 190 £ 
within the meaning of S. 19 of the Limitation 
Act so os to save limitation whether as regards 
the whole or as regards the 25 per cent 

J} , fu * her beld that the Plea of accord 
and satisfaction of the debt by reason of an 

agreement at an earlier date, could not operate 
*!* a H acknowledgment of a specific liability at 
the date the plea was put in. The decision 

lit S v° ™.niJ? at ’«k Vhile , ackn °wledgment of liabE 
lity coupled with a claim to n set off, Is a gooi 
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acknowledgment under S. 19. Limitation Act. 
a denial of liability, with a claim by way of 
set off in the alternative, is not. There the 
alternative plea was a plea of set off after a 
■denial of liability. Here, according to the con¬ 
struction we put on paragraph 6 there is a 
denial of any subsisting liability while para¬ 
graph 3 contains the alternative plea that the 
time for payment has not yet come. Explana¬ 
tion 1 puts both these pleas, that is the plea 
that the claim is premature and the plea that 
there is a right to set off. on the same footing 
when there is an admission of liability. The 
line of argument we have adopted in this case 
Is practically the same as Sir Arnold White 
C. J. (Oldfield, J. concurring) adopted in that 
case. The pleas set out in paragraphs 3 and 6 
cannot stand together except as alternative 
pleas. 

(17) In the result the Second Appeal fails 
and we dismiss it, but we make no order for 
costs. The lower appellate Court, no doubt, 
gave a judgment in favour of defendant 1, 
but as mentioned already the question of ac¬ 
knowledgment was not even adverted to. It 
mistakenly thought that the suit was brought 
within twelve years of Mani’s death. Equally 
unsatisfactory is its decision on the question re¬ 
lating to the vendor's lien. That decision is 
dearly opposed to a long string of cases decided 
by the Travancore High Court which the 
learned Judge was bound to follow. These cir¬ 
cumstances induce us to make no order for costs 
in this court. 

(18) Decree accordingly. 

B/V.R.B. Appeal dismissed. 
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KOSHI C. J. AND GOVINDA PILLAI J. * 
Mohammed Noohu, Petitioner v. The State 
of Travancore and others, Counter-petitioners. 

O. P. No. 14 of 1952, D/- 16-7-1952. 

(a) Land Acquisition Act (1894) Ss. 4 and 6 
— Travancore Land Acquisition Act (11 of 
1089) Ss. 4 and 6 — Declaration under S. 6 
giving full description and particulars of land 
required — Absence of notification under S. 4 
is not fatal to acquisition proceeding. 

Under the Travancore Land Acquisition 
Act, unlike the Indian Act, if it is possible 
for the Government even at the first in¬ 
stance to fix, a particular land required for 
public purpose, the notification and preli- 
minary investigation under Ss. 4 and a 
•would be unnecessary. Hence, where the 
declaration made by the Government un¬ 
der S. 6 gives the full description and par¬ 
ticulars of the land required in the parti¬ 
cular locality, the absence of notification 
under S. 4 is not irregular or fatal to the 
land acquisition proceedings. .(Difference 
between the provisions of the Indian Act 

and the Travancore Act pointed out). 

(Para 11) 

Anno: Land Acquisition Act S. 4 N. 1; S. 6 
!N. 1. 

(b) Land Acquisition Act (1894) S. 6 — De¬ 
claration under S. 6 stating that particular 
land was required for particular purpose with¬ 
out mentioning specifically that it was r^Quir- 
■ed for ‘public purpose’ — Absence of words 
"Public purpose’ is only an irregularity not 
•ffecting the validity of the acquisition pro- 
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ceeding if it is ultimately found that the tmr 
pose mentioned is a public purpose P 

Anno: Land Acquisition Act S. 6 N.T** B) 

(c) Land Acquisition Act (1894) S 6 — IV- 
clarahon under S. 6 using word ‘required’ in- 
stead of word needed’ — Irregularity, if anv 
does not affect validity of declaration. y ’ 

Anno: Land Acquisition Act S. 6 ^ 

(d) Land Acquisition Act (1894) Ss. 17 and 
9 “ Travancore Land Acquisition Act (11 of 
1089), Ss. 17(1) and 9(1) and (5) — Possession 
of land taken after 15 days from date of pub¬ 
lication of notice under S. 9(1) but within 15 
days from publication of notice in Gazette un- 
der S. 9(5) — There is no irregularity. 

(e) Land Acquisition Act (1894) S. ^JPub- 
lic purpose — Justiciability — Constitution of 
India Arts. 19(1) (f) and (5), 31 and 226. 

The question whether the acquisition of 
land was for a public purpose is justiciable 
and courts are competent to go into that 
question in view of Arts. 19(5) and 31 of 
the Constitution inspite of the provision in 
S. 6(3) Land Acquisition Act that the de¬ 
claration under S. 6(1) shall be conclusive 
evidence that the land was needed for 
public purpose. If the acquisition is not 
for a public purpose it is bad in law and 
the proceedings can be quashed by a writ 
of certiorari. Case law Ref. (Para 17) 
Anno: Land Acquisition Act S. 6 N. 5, 6. 

(f) Land Acquisition Act (1894) S. 6 — Pub¬ 
lic purpose — What is — (Constitution of 
India, Art. 31(2) ). 

Acquisition of land for the housing sche¬ 
me framed by a co-operative society with a 
view to give accommodation to the fisher 
folk at Colachel who were living in huts 
under insanitary surroundings is one for a 
public purpose as envisaged by Art. 31(2) 
of the Constitution and S. 6(1) Land Ac¬ 
quisition Act. Though this will not bene¬ 
fit the general public, it cannot be said 
that it would not benefit a portion of the 
public. It is not essential that the entire 
community or even a considerable portion 
should directly enjoy or participate in an 
improvement in order to constitute a pub¬ 
lic use. It is not also an essential condi¬ 
tion of public use that the property should 
be transferred to public ownership or for 
public user; it would be sufficient if the 
public derives advantage from the scheme. 
AIR 1951 All. 674 Foil; 198 US 361; (1906 
200 US 527; (1916) 240 US 30 and (1923) 
262 US 700 Ref. (Para 19 > 

Anno: Land Acquisition Act S. 6 N. 5. 

M. K. Nambiar and P. I. Simon, for Peti¬ 
tioner; Advocate General T. N. Subramania 
Iyer, for the State; K. P. Abraham and K. T. 
Ninan, for Counter Petitioner No. 3. 
REFERENCES: Courtwar/Chronological/ Paras 
(’15) 42 Ind App 44: (AIR 1914 PC 20) 18 

(’50) AIR 1950 SC 222: (1950 SCR 621) 16, 18 
(’50) AIR 1950 SC 27: (51 Cri UI 1383 SC 16a 
(’50) AIR 1950 SC 211: (52 Cn LJ 550 SC) 16a 
(’50) 1950 SCR 869: (AIR 1951 SC 41) 17 

(’51) AIR 1951 All 674: (1951 All LJ Jg 

(’52) 36 1 5 95 F 2 B A11 LJ 319: (AIR 1952 All 752) 16a 
(’50) AIR 1950 Bom 363: (52 Cn LJ ^ 

(’91) 12 1°8 Cal 99: (17 Ind App 90 PC) 17 
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<’26> AIR 1926 Mad 1099: (97 Ind Cas 471) 17 


<’45) AIR 1945 Mad 394: (ILR (1946) 

Mad 153 FB) 17 

(1896) 164 US 112: (41 Law Ed 369) 19 

(1905) 198 US 361: (49 Law Ed 1085) 19 

(1906) 200 US 527: (50 Law Ed 470) 19 

(1916) 240 US 30: (60 Law Ed 507) 19 

(1923) 262 US 700: (67 Law Ed 1186) 19 

(1930) 281 US 439: (74 Law Ed 950) 16a 


GOVINDA PILLAI J.: The petition is for 
quashing the proceedings taken by the State 
to acquire 1.71 acres of land in S. Nos. 8973 
and 8974 of Colachel Pakuthy belonging to the 
petitioner. It is also for an order to stop all 
further proceedings in the matter and for the 
necessary orders, directions and writs in the 
nature of ‘mandamus’, prohibition and ‘cer¬ 
tiorari’ being issued to the counter-petitioners 
for securing the rights of the petitioner over 
the property. There are 3 counter-petitioners 
in the case, the first of whom is the State of 
Travancore-Cochin, the second is the Tahsildar 
of Kalkulam Taluk and the third the South 
Travancore Latin Catholic Arasar Co-operative 
Society No. 2577 of Colachel represented by its 
President Shri A. M. Simon. 


(2) The petitioner’s case was stated before 
us as follows: He is the owner of the land 
in question which is situated in the sea port 
area of Colachel. It was purchased by him in 
the year 1117 M.E. (1942 A.D.) for a considera¬ 
tion amounting to Rs. 34,000/- for purpose of 
his export business and stevedoring work at 
the port. He had constructed the necessary 
godowns in the said property. The extent of 
the premises available was. however, hardly 
sufficient for the shipping and export business 
carried on by the petitioner. This plot was 
within a few yards of the flag-staff of the 
Colachel port and was the busiest part of the 
port area. A portion of this plot of land was 
in the possession of the parish priest of the 
Latin Catholic Church at Colachel under a 
mortgage of the year 1101 M.E. (1926 A.D.) 
When the petitioner asked for the surrender of 
the property on receipt of the mortgage money, 
the said priest started trouble by introducing 
into the property certain of the parishioners 
who were fishermen who came and squatted on 

,a " d -. ^he priest also moved the Govern¬ 
ment that the said land might be compulsorily 

S' r fnr ih fl h £ pUrpose , of providing house 
sites for the fishermen of the locality. The 

petition filed by the priest was dismissed by the 
Government on the 30th March 1943. The 
petitioner then filed O. S. No. 141 of 1119 in 
the District Court. Nagercoil, for redemption 
of the said mortgage. In spite of a hot contest 
by the priest, a decree for redemption was 
passed by the District Court. But the peti¬ 
tioner was unable to get the fruits of that liti¬ 
gation and secure possession of the property 
because of the obstruction caused by the fishe/ 
men who were brought into the property by 
the priest. Another suit for eviction of the 
fishermen (O. S. No. 163 of 1122) had therZ 
suU’ k ^ brought by the petitioner and that 
Court Pending m the above District 

(3) The said priest having got foiled in hk 
attempt to persuade Government to acquire 

£ r0P » e u rt3 k set up the thkd counter-petit?oner 
the South Travancore Latin Catholic Arasar 
Cooperative Society which had been stated 

rWoh lh ? aefils °* the local Latin Catholic 
Church, to move Government for compulsory 


acquisition of the said land for providing 
house sites for the Catholic fishermen of 
Colachel. This was done by the priest for the 
purpose of defeating the execution of the mort¬ 
gage decree for redemption obtained by the 
petitioner. The Co-operative Society itself was 
a creature of the Latin Church there, 
and the President of the society was 
a tool in the hands of the priest who was the 
defendant in the redemption suit. The petir 
tioner came to know that the above-said persons 
were moving Government for the acquisition 
of the said land and that an order was passed 
on the 12th January 1951 that the land under 
reference might be acquired. He, therefore, 
preferred a petition before the Government on 
the 4th May 1951 for stopping the acquisition 
proceedings. But Government by its order L. 
Dis. 2254/51 dated 17th October 1951 allowed 
the petitioner twenty cents out of the land 
in dispute and directed the acquisition in res¬ 
pect of the remaining portion of the land. 

On representation made by the petitioner, the 
then Chief Minister Shri T. K. Narayana Pillai 
had conducted a local inspection of the site on 
17th June 1951 accompanied by the Govern¬ 
ment Secretary concerned who was in charge 
of this subject in the Secretariat. The notes 
made by the Minister and the Secretary on in¬ 
spection are stated to be not now among the 
records of this case. The petitioner’s objections 
were subsequently heard by the Minister Shri 
A. J. John on the 3rd August 1951. Shri A. J. 
John relinquished office as Minister without 
passing any orders and his successor-in-office 
Shri L. M. Piley, on 17th October 1951, without 
any further hearing of the petitioner or his 
Advocate, passed the order now complained 
against for compulsory acquisition. The peti¬ 
tioner thereupon filed another application beforq 
Government on 31st October 1951 praying for 
a re-consideration of the prior order of Govern¬ 
ment. But that was not allowed. It is the 
petitioner’s case that the port of Colachel of¬ 
fered a deep anchorage for ships not far from 
the shore and it was more advantageously 
situated than the other ports at Alleppey and 
Trivandrum in the State, so that there was a 
great possibility for the expansion of that port. 
Necessarily therefore, all available lands in the 
port area at Colachel were to be preserved for 
the purpose of landing and storing goods for 
export as well as import. As a matter of pub¬ 
lic policy, the State ought not to interfere with 
the progress of such export and import trade 
by instituting acquisition proceedings in respect 
of the land used for it in the port area, with 
the ostensible purpose of providing house sites 
for a few fishermen. 


(4) The local Latin Catholic ‘Church itself 
owned extensive properties in the locality and 
there were vacant lands in the possession of 
that Church. There were also other plots In 
the vicinity which could be acquired at a very 
low price for the proposed housing scheme In 
addition to this, there were sufficient Poram- 
boke lands belonging to the State in the vicinity 
and such lands could have been used for the 
scheme without paying any compensation for 
those plots. The price of the petitioner’s land 
m question was high and economically the pro¬ 
position was not sound. The order of the 
Government to acquire the petitioner’s property 
had been sought by the third counter-petitioner 
attheinstance of the parish priest tocircuiS 
vent the execution of the redemption decree 
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obtained by the petitioner. The fishermen to 
whom house sites were intended to be procured 
by the State were the identical persons ob¬ 
structing the petitioner in the execution of tne 
redemption decree 


(5) The order of acquisition was not passed 
for any purpose which might be called “pub- 
" • On the other hand, it had been prompted 
by fraudulent motives. This oraer was tend¬ 
ing to create ill-feeling between the Muslim 
inhabitants on the one hand, and the Latin 
Christian fishermen on the other. Another at¬ 
tempt of the petitioner to induce the Govern¬ 
ment to re-consider the whole matter was dis¬ 
missed on Oth February 1952. The State had 
not considered all the matters raised by the 
petitioner and the orders passed were ‘ultra 
vires’ of the powers of the State. The fraudulent 
motives behind the application by the third coun¬ 
ter-petitioner for the acquisition were not noticed 
by Government. The third counter-petitioner’s 
application for the acquisition had been consi¬ 
dered once before and it was rejected by orders 
D. Dis. 1341/41/Rev. dated 21st July 1949 and 
L. Dis. 45/49/RD. dated 8th August 1949. The 
subsequent application for the identical relief 
was actuated by ‘mala fides’ for the purpose of 
benefiting a few persons who had trespassed 
into the property. The process of acquisition 
now ordered by Government involved a discri¬ 
mination by which one community was preferr¬ 
ed to another and was contrary to the principles 
recognised by the Constitution of India. The 
orders passed by Government on 17th October 
and 17th December 1951 and 8th February 
1952 were produced along with the petition. A 
relief by quashing the proceedings started by 
Government was prayed for on the above 
grounds. 


(6) Notice of this petition was given to the 
counter-petitioners. On behalf of counter-peti¬ 
tioners 1 and 3, counter-affidavits answering tne 
objections raised in the petition were filed. The 
counter-affidavit on behalf of the State was by 
a Clerk in the Agriculture Section of the Gov¬ 
ernment Secretariat where the matter connected 
with this subject was dealt with. It was men¬ 
tioned in this affidavit that the Government of 
Travancore-Cochin had launched a co-operative 
housing scheme in 1950, that Colachel being one 
of the most thickly populated fishing centres 
was selected as one of the centres where this 
scheme was to be worked out immediately, tnat 
it was decided that thirty houses should be 
built there for the benefit of the fishermen, that 
this scheme was proposed to be worked at 
Colachel through the third counter-petitioner 
society, that there was no suitable Govern¬ 
ment land available in the area, it was decided 
to acquire the land in question along with 
other lands for the purpose, that the steps for 
the acquisition of a block of 10.21 acres were 
taken by the revenue authorities under the 
orders of Government, that it so happened that 
out of the said 10.21 acres thus proposed to be 
acquired, 1.68 acres belonged to the present was 
petitioner, that the petitioner objected to the 
acquisition of this land and that the Govern¬ 
ment considered his objections, heard his Ad¬ 
vocate and excluded 20 cents out of the area 
proposed to be acquired as it was found neces¬ 
sary for the petitioner’s business. The acquisi¬ 
tion was for a public purpose and the proceed¬ 
ings of Government were quite legal and pro¬ 
per. 
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Dro h e prt a niff a , tl 0 DS .K that the GoverQm ent started 
?^ e i ecL , ° S . lor the acc l uis ition o£ tne land at 

thfrH lnSlIgclUOn of the i-ar-sn Priest and the 
third counter-petitioner were not true. The 

Government was not also aware of the dispute 
between the petitioner and the said priest it 
was true that a petition of the parish priest 
for tne acquisition cf tnis land was dismissed 
by Government in 1943. It was done so as at 
that time tnere was no housing scheme. The 
Ministers had inspected the locality, but they 
were not bound to make any report of their 
visits to anybody. There were no other avail¬ 
able lands in the vicinity belonging to private 
parties suitable for acquisition. There was 
also no land, belonging to Government that 
could be used for house sites. The statement 
that the Government by these acquisition pro¬ 
ceedings was helping persons to circumvent the 
execution of the decree obtained by the peti¬ 
tioner was not correct. The acquisition, being 
for public purpose, could not cause any ill- 
feeling between the classes and no communal 
ill-feeling was caused on account of the acqui¬ 
sition. The several orders referred to in the 
petition were passed by the Government after 
careful examination of all the aspects of the 
case. The acquisition was in no w f ay opposed 
to the principles of natural justice and the 
present order could not be interpreted to indi¬ 
cate that the Government made any discrimi¬ 
nation between one community and another. 
The petition was, therefore, frivolous and was 
accordingly pressed to be dismissed. 

(7) The President of the third counter-peti¬ 
tioner society had also filed an affidavit opposing 
the application. He stated therein tnat tne 
society in question was formed for tne purpose 
of improving the social and economic condition 
of the Soutn Travancore Latin Catholic Arasar 
community, that most of tne members of tnis 
community had no lands of their own, that they 
were housed in miserable huts on tne coast 
strip, that about seven thousand persons were 
occupying huts spread over barely e:ght acres 
of land, that because of tne miserable conditions 
of these huts several of tnese persons happened 
to die every year on account of epidemics such 
as small-pox and cholera, tnat in order to im¬ 
prove the. miserable conditions of these people 
the co-operative society in question was formed 
about ten years ago, that the Government in 
or about the year 1949 adopted a housing 
scheme so that homeless people who had neces¬ 
sarily to remain crowded in small huts could 
be enabled to live in more sanitary surround¬ 
ings, that a commissioner for the co-operative 
housing scheme for the poor with the neces¬ 
sary stall had been appointed for the purpose, 
that the co-operative society was instrumental 
in bringing to the notice of the Government 
the miserable conditions of the fishermen in 
Colachel, that after due investigation & inspec¬ 
tion by responsible officers the Government were 
pleased to bring the Colachel fishing village 
under their scheme, that the property whicji 
s the subject-matter of this petition as well 
as another prooertv which formed tne subje^i- 
matterof the connected O P. 17 of 1952 were 
chosen by Government after carefiil enqiury 
and inspection at the spot as the only place 

suitable for the purpose of ‘ he .^°. us -, n f,. ; ® c . he iu e 
inaugurated by Government, that dunng the 
course of the investigation the petitioners in 

both the cases tried to put obstac.es m t 
way of the Government accomplishing their 
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object, that after they got themselves defeated 
they had resorted to file these petitions, that 
there was no case of fraud or mala Tides or 
gross partiality on the part of Government in 
ordering the acquisition, that there were about 
a hundred houses of the fishermen spread over 
the area which had been in existence from very 
early times, that the portion of the property 
which the petitioner was in actual possession 
had b,een excluded from the acquisition and 
that there were no grounds made out for inter¬ 
fering with the steps taken by Government. 

(8) The petitioner has filed a reply alTidavit 
to the counter-affidavits of counter-petitioners 
1 and 3. It was stated therein that the facts 
mentioned in the counter-affidavits were mis¬ 
leading and did not set out the true state of 
affairs, that the present acquisition was not the 
result of any housing scheme initiated by Gov¬ 
ernment, that the Government were prevailed 
upon by the parish priest through the instru¬ 
mentality of the third counter-petitioner to 
embark on this acquisition, that there was no 
public purpose whatsoever, that the objects of 
the third counter-petitioner-society would show 
that the acquisition was intended only for the 
benefit of a few individuals, that the Land 
Acquisition Act (Travancore) did not permit an 
acquisition on behalf of a corporation or of a 
co-operative society, that under the rules of the 
co-operative society the land acquired would 
be parcelled among the members thereof, that 
the acquisition for the co-operative society 
would ultimately end in benefiting its mem¬ 
bers, that immediately to the north of the 
property in question, there were four acres of 
land belonging to the Church which was used 
for soaking husks that the Church was making 
large income out of it, that this could have 
been utilised for putting up residential houses 
for the fishermen, that it was now understood 
that there was no notification regarding the 
acquisition published under S. 4 of the Land 
Acquisition Act. that possession of the land had 
been taken without conforming to the manda¬ 
tory provisions of S. 9 read with S. 17 of the 
Land Acquisition Act which prohibited such 
possession being taken before the exoirv of the 
fifteen days period mentioned therein, that the 
entire proceedings initiated under the Act were 
ultra vires & totally without jurisdiction, that 
the declaration under S. 6 of the Act did not 
conform to the requirements laid down by it 
inasmuch as it did not contain specifically a 
statement that the land was required for a 
public-purpose that the acquisition proceedings 
had therefore become void, that there were not 
hundred houses in the petitioner's property, that 
there were only sixty-one persons squatting on 
the property and they had all been impleaded 
m the eviction suit (O S. 163 of 1122) on the 
file of the Nagercoil District Court, that the 

Were lackin ? in 8°°d 

? , that . l ? e petitioner was entitled to the 
reliefs claimed in the main petition. 

(9) The State Government had published a 

fion a of U i°n n 9 T n the G ?“*J e , re i> ardin <? the acquisi¬ 
tion of 10 21 acres in Colachel. The owner of 

another plot (S. Nos. 10253/2 and 4) has filed 

S n Srit 1 ! ° f I95 v ‘ll thi . s Court for the issue 
to quash the land acquisition pro¬ 
ceedings. The proprietor of the remaining 
area has not come forward so far. The present 
petition and O. P. No. 17 of 1952 being con- 
nerted were heard together. The aver¬ 
ments in O. P. No 17 of 1052 are to some 
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extent different from those made in this peti¬ 
tion. But the questions arising for considera¬ 
tion are practically the same in both petitions 
so that those questions will be considered in 
this order, a copy of which will be appended 
to the order in O. P. No. 17 of 1952. 

(10) The questions argued before us were the 
following: 

1. The entire land acquisition proceedings 
were ultra vires and not in accordance with the 
provisions of the Travancore Land Acquisition 
Act (XI of 1089). The irregularities in the 
proceedings were mentioned thus: 

(a) There was no notification under Section 4 
of the Act; 

(b) that the declaration under S. 6 of the Act 
did not mention that the acquisition was 
for a public purpose; 

(c) that the said declaration was also defective 
in other respects; and 

(d) that the procedure adopted in taking pos¬ 
session of the property was against the 
mandatory provisions of S. 9 read with 
S. 17 of the Act. 

2. The acquisition itself was not for a public 
purpose. 

3. The proceedings adopted by Government 
in acquiring the lands were vitiated by ‘mala 
fides’ and fraud. 

(11) The declaration of the Government to 
acquire the land and the subsequent taking 
possession of the same under the emergency 
clause were stated to be irregular. It was first 
argued that there was no notification published 
by Government provided for in S. 4 of the Act. 
It was admitted by the learned Advocate-Gene¬ 
ral that there was no such notification and ac¬ 
cording to him, the absence of such a notifica¬ 
tion was not fatal in any way to the proceedings 
taken to acquire the land. The provisions of 
the Indian Land Acquisition Act (1 of 1894) and 
of the Travancore Land Acquisition Act (XI 
of 1089) are not similar. Under the Indian 
Act, a notification had to be published when¬ 
ever it appears to Government that land in any 
locality is needed or likely to be needed for any 
Rublic purpose. After the publication of this 
notification, the officers of Government would 
be entitled to enter upon, survey and take 
levels of any land in such locality and to do 
other lawful acts for the purpose of finding out 
the suitability of the land for which the Gov¬ 
ernment intended to acquire the property 
Practically the provisions of the Travancore 
Act are similar to those mentioned above. There 
are of course certain differences which are not 
very material for the purpose of the present 
oase. Section 5 then provides for the payment 
for all necessary damages which may be caused 
by the act mentioned in clause 2 of S. 4. This 
is also the same as in the Travancore Act. 

Under the Indian Act, a new S. 5(A) was 
inserted by Act XXXVIII of 1923. That section 
provides for any person interested in any land 
which has been notified under S. 4 to object to 
the acquisition of the land or of anv land in 
the locality within thirty days after the issue 
of the notification. That objection has to be 
heard by the Collector who, on a consideration 
of aH such objections and after a making such 

if . a .? 7, ^ ou J d siibmit the case 
for the decision of the Provincial Government 
This provision is totally absent in the Travan- 

. A . ct - Gnde . r . ll } e IndI *n Act. S. 6(1) pro- 
vMed for the statutory declaration to bis made 
by the Government if it is satisfied after con- 
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sidering the report, if any, made under S. 5(A) 
that any particular land is needed for a public 
purpose, or for a comDany. In view of the 
t°i e , nce , any provision corresponding to S. 
5(A) of the Indian Act, S. 6 of the Travancore 
Act simply laid down that whenever it ap¬ 
peared to Government that any particular land 
was needed for a public purpose, a declaration 
shall be made to that effect, over the signature 
of the Chief Secretary to Government. Clause 2 
of the section states the contents of the decla- 
ration. Thus unlike the Indian Act, neither 
the Government nor any of its officers was to 
call for any objections from parties interested 
or to hear the same before a declaration under 
S. 6 was made. In the Indian Act. S. 6 refers 
to S. 5(A) which again made reference to the 
notification under S. 4 and the objections filed 
within thirty days of that notification. Those 
thrqe sections are therefore really connected 
unlike the sections in the Travancore Act. Sec¬ 
tions 4 and 5 come under Part II of the Tra¬ 
vancore Act under the heading “preliminary 
investigation”. Sections 6 to II come under 
the heading “declaration of intended acquisi¬ 
tions”. If the Government even at the first 
instance had pitched upon the property which 
they wanted to acquire, it would appear that 
j the preliminary investigation provided for un- 
!der Ss. 4 and 5 would be unnecessary. 

Section 4(1) states that whenever it appears 
to Government that ‘land in any locality’ is 
likely to be neeBed for any public purpose, a 
notification to that effect shall be published. 
That does not fix upon the land any public 
purpose. The determination of such a land would 
be after the process mentioned in Sub-s. (2) 
of S. 4 and S. 5 of the Act and when we come 
to S. 6 we see that the land required is to be 
ascertained with definiteness, for, it states that 
when it appears to the Government that ‘any 
particular land’ is needed for a public purpose, 
a declaration shall be made to that effect, and 
sub-clause 2 provided for the contents of such 
a declaration. So by the declaration alone the 
Government fixed the land needed for the pub¬ 
lic purpose. If it was possible even at the first 
instance to fix a particular land, a notification 
under S. 4 was unnecessary. But in this case, 
it was seen that in the declaration made by 
Government under S. 6, the survey numbers, 
and the extent of the land required in the 
particular locality were given with full des¬ 
criptions. Thus the absence of a notification 
under S. 4 in the present case was not irregular 
or fatal to the land acquisition proceedings. 

(12) Another serious irregularity said to have 
been committed by the Government related to 
the declaration itself. The declaration stated 
that the particular lands were “required for 
the utilisation of the housing scheme at Colachel. 

It did not mention that it was “needed for a 
“public purpose” as mentioned in S. 6(1) ot 
the Travancore Act. From a technical P°ipt 
of view, there was this irregularity, but it did 
not appear to be one fatal to the acquisition 
proceedings. Sub-clause 2 of S. 6 provides that 
fhe declaration shall be published in the Gazette 
and shall state the Taluk and Pakuthy m which 
the land is situate, the purpose for which it 
is needed its approximate area a^, where a 
plan shall have been made of the land, the 
nhre where such plan may be inspected. So. 
what the declaration should therefore/la 'cl 
contain was the purpose for . w >? ,ch PJl ' 
was needed. The question whether that pur- 
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pose was a public one or not could be gone into 
by the Courts and if it was found that The 

P^ rP ? S ^ mentl0ned in the declaration for which 
the land was needed was a public one, then 

tho it ^ nce of the words “public purpose” in 
the declaration could only b.e an irregularity 
not affecting the merits of the case. At a later 
stage we would consider whether the purpose 
for which the present acquisition was announced 
was a public purpose or not. For the present 
purpose, if it could be taken that the purpose 
was a public one, then the provisions of S 6 
could be deemed to have been substantially 
complied with. 

(13) Another objection taken by the peti¬ 
tioner’s learned Advocate was that while sec¬ 
tion 6(1) of the Land Acquisition Act provided 
for a declaration that any particular land was 
"needed” for a public purpose, the declaration 
in this case appearing in the Gazette dated 25th 
December 1951 was that this land was “re¬ 
quired” for the utilisation of the housing scheme 
at Colachel. It was argued that there is a 
lot of difference between the words “needed” 
and “required” for the word “required” indi¬ 
cated the expression of a desire, a wish or a 
want, whereas the word “needed” indicated 
that a definite decision was taken after consi¬ 
deration of the several facts relating to the 
necessity of the acquisition. We were also 
referred to the Malabar Tenancy Act (Madras) 
where the word “require” in S. 20 was sub¬ 
stituted by “need” by an amendment because 
of certain interpretations put on that word in 
some of the decided cases. Since the word 
"need” was not used in the declaration, it was 
mentioned that the authority which published! 
the declaration had not applied its mind to 
the necessity that led to the acquisition so that 
the declaration was defective on that score also. 
The form prescribed under the Land Acquisi¬ 
tion Act for the publication of the declaration 
used the word “required” instead of “needed”. 
Probably in Malayalam both the words meant 
the same thing though under the English lan¬ 
guage, there would be some difference in the 
idea conveyed by these words. This is not a 
serious matter affecting the validity of the dec¬ 
laration. 

(14) A third irregularity that was referred 
to was the taking possession of the property 
by the Government under the emergency clause 
in S 17 of the Travancore Land Acquisition 
Act ’ Section 9(1) lays down that the Division 
Peishkar shall after certain preliminary steps 
pursuant to the declaration made by the Gov¬ 
ernment, cause public notice to be given at. 
convenient places on or near the land to he 
taken, stating that the Government intend to 
take possession of the land and that claims to 
compensation of land or such lands .™ ay 
made to him. Section 17(1) then provides that 
in case of urgency, whenever the Government 
so direct the Division Peishkar' may, on he 
expiration of fifteen days from the publication 
of the notice mentioned in S. 9, sub-s (1) take 
possession of any land needed for the public 
purposes. What was argued before us was that 
there was not this intervalof fifteen davs after 
the publication of the notification and the date 
of taking possession of the Property by the 
revenue authorities. Clause 5 of S. 9 provides 
that the notice shall also be publ shed in the 
Gazette but the notice referred to in sub-clause 
(1) will not be the notice mentioned in dause o. 
The files of the District Collector and the 
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Tahsildar produced before us relating to the 
acquisition proceedings would show that a 
notice contemplated under S. 9(1) had been 
sent from the Collector’s office to the Tahsildar 
on 14th February 1952 and that the Tahsildar 
caused the same to be published in the locality 
at Colachel, seven miles away from Thuckaley, 
the same day. It was admitted and it is seen 
from the records that the Tahsildar took pos¬ 
session of the properties only on 1st March 1952. 
This was after the expiry of fifteen days from 
the date of the publication of the notice, for, 
in 1952, February had twenty-nine days. We 
do not overlook the observations made by the 
superior revenue officials in one of the letters 
where it was mentioned that the Tahsildar 
was hasty in taking possession before the ex¬ 
piry of fifteen days after the publication of the 
notice. Evidently that officer was not in full 
possession of the facts. It was true that the 
notice mentioned in Cl. 5 of S. 9 was published 
only in the Gazette dated 26th February 1952. 
But it is not that notice that is referred to 
in Section 17 clause (1). Thus, as could be 
understood from the records, there was no 
irregularity in this matter also. 

(15) The above were the irregularities on 
which the petitioner’s learned Counsel had 
advanced his arguments. There was no scope 
for any such criticism so that we take it that, 
as regards the observance of the several provi¬ 
sions of the Land Acquisition Act, neither the 
Government nor its officers had committed any 
irregularity. 


(16) This leads us to the next question whe¬ 
ther the acquisition itself was for any public 
purpose. There was a suggestion made by the 
learned Advocate General that since section 6 
(3) of the Land Acquisition Acf laid down that 
the declaration under section 6(1) shall be 
conclusive evidence that the land was needed 
for a public purpose, the Courts are not com¬ 
petent to go into the question whether the 
acquisition was for that purpose. He also 
stated that the decision of the Government to 
acquire the land was by an administrative act 
so that the Courts were not to interfere in such 
matters and to issue any writ for quashing the 
proceedings. He had referred us to the deci- 
sions in — 'Province of Bombay v. Khushaldas 
S. Advam\ AIR 1950 SC 222. where it was held 
that when the executive authority had to form 
an opinion about an objective matter as a pre¬ 
liminary step to the exercise of a certain power 
conferred on it the determination of the ob ec- 
tive fact and the exercise of the power based 

are l llke matters of an administrative 
character and are not amenable to the ‘writ of 

Th ,V a f’ th °ugh decided after the 
Constitution of India came into force, was not 

under any of the provisions of the 

The . b H lldln 2 dea lt with in that 
case had been requisitioned by the Government 
of Bombay in 1948 under section 3 of the Bom¬ 
bay Land Requisition Ordinance (v of 1947 ) 

..Article 19 (1) (f) allows all citizens to have 
gh ™° acquhe V * old and dispose of pro! 

?? S m ^ as restr i c ‘ e d only by clause 5 of 
Article 19. That clause laid down that nothin? 

^ 80(1 of clause ( 1 ) shall 
affect the operation of any existing law in so 
far as it imposes or prevents the State from 


making any law imposing reasonable restric¬ 
tions on the exercise of any of the rights con¬ 
ferred by the said sub-clauses either in the- 
interests of the general public or for the protec¬ 
tion of the interests of any Scheduled Tribe. 
Thus when the existing law prescribed restric¬ 
tions on the enjoyment of the right conferred 
by Article 19 (1) (f), it is the duty of the Court 
to consider whether those restrictions are rea¬ 
sonable or not. 


is.. 


(16a) The Supreme Court has in — \A. 
Gopalan v. The State of Madras’, AIR 1950 SC 
27, laid down that it was competent for the- 
courts to go into the question whether the 
restrictions were reasonable or not. Applying 
this principle, their Lordships held in that case 
that section 14 of the Preventive Detention Act 
(IV of 1950) passed by the Central Legislature 
was ‘ultra vires’ as that section prohibited the 
Courts to go into certain matters relating to 
preventive detention. The same principle has 
been laid down in — ‘Dr. N. B. Khare v. State 
of Delhi’, AIR 1950 SC 211. A Full Bench of 
the Bombay High Court in — ‘Jeshingbhai v. 
Emperor’, AIR 1950 Bom 363 (F.B.) has held 
that the jurisdiction of the High Court to issue 
a writ of certiorari or other writs against exe¬ 
cutive authorities is not merely confined to the 
writs which it issued in the past, but power 
has been conferred upon it by the Constitution 
of India to issue directions, orders or writs for 
the enforcement of any of the rights conferred 
by Part II which dealt with fundamental rights. 
The Supreme Court of the United State has 
laid down in — ‘Cincinnati v. Vester’, (1930> 
281 U.S. 439, that, in considering the applica¬ 
tion of the 14th Amendment to cases of expro¬ 
priation of private property, the question as 
to what would constitute a public use is a 
judicial one. In a recent case the Allahabad 
High Court had held that the High Court had 
power to interfere even in the case of admini¬ 
strative orders which are made in defiance of 
mandatory provisions of law or without any 
jurisdiction. Vide — ‘Ram Charan Lai v. State 
of Uttar Pradesh’, 1952 All L J 319. 

(17) Besides Article 31 of the Constitution 
impliedly authorises the court to go into the 
question whether the land of a citizen acquired 

fwn } vas a P ublic Purpose or not. 
Article 31 (1) lays down that no person shall be 

deprived of his property save by authority of 

law *. £ lau ^ e t 2 then provides for the essential 
requisites to be provided for in the law sanc¬ 
tioning compulsory acquisition for a public 
purpose Mukherjea J., in — ‘Charonjit Lai v. 

SS° ( *K Indi 1 a ’ SCR 869 - at P- 902 - con¬ 
sidered the implications in this clause and 
mentioned thus: 

♦ S is a /feht inherent in every sovereign to 
take and appropriate private property belong¬ 
ing to individual citizens for public use. This 
right, which is described as ‘eminent’ domain 
m American law, is like the power of taxa¬ 
tion, an ofl-spnng of political necessity, and 
it is supposed to be based upon an implied 
reservation by Government that private pro- 
perty acquired by its citizens under its mo- 
tection may be taken or its use controlled 
for public benefit irrespective of the wishes 
of the owner. Article 31 (2) of the Constitu 
tion prescribes a two-fold limit within which 
such .superior right of the State should be 
One limitation imposed upon ac- 

°L u al ^ possession of private- 
property which lS implied in the clause is 
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that such taking must be for Dublic purpose. 
■The other condition is that no property’ can 
be taken, unless the law which authorises 
such appropriation contains a provision for 
payment o£ compensation in the manner laid 
down in the clause." 

^Necessarily therefore, the High Court will have 
to go into the question whether the acquisition 
was for a public purpose when the proceedings 
taken by the State are impeached as against 
the guaranteed fundamental rights in the Con¬ 
stitution. Following the decision of the Judicial 
Committee of the Privy Council in — ‘Luehme- 
svvar Singh v. Chairman Darbhanga Municipa¬ 
lity’, 18 Cal 99 (PC) the Madras High Court 
In — ‘Ponnai v. Secy, of State’. AIR 1926 Mad 
1099 had held that if the provisions of the 
Land Acquisition Act are not strictly complied 
with, but are made a cloak for attempting to 
obtain a transfer of an indefeasible title under 
the guise of a public purpose, the proceedings 
do not operate towards the creation of a valid 
title to the land in Government. This view 
expressed in that decision stands, though 
another principle on a different matter had been 
overruled by a later Full Bench decision of the 
same Court in — ‘Suryanarayana v. Madras 
Province’. AIR 1945 Mad 394 (FB). If the 
compulsory acquisition is not for a public pur¬ 
pose, it is bad in law. In spite of the clause 3 
of section 6. the question whether the acquisi¬ 
tion was for a public purpose is justiciable. 

(18) Before considering the question whether 
the acquisition was for a public purpose, it is 
necessary to find out the meaning of those 
words. A bench of five Judges of the Allaha¬ 
bad High Court had to consider this aspect of 
the case in — ‘Surayapal Singh v. U .P. Gov¬ 
ernment’. AIR 1951 All 674 (FB). There was 
a full discussion of this matter and the opinion 
of the learned Judges, with which we are in 
full agreement, is recorded at pages 681. 682 
and 68.3 of that report thus: 

"There has been much discussion before us as 
to the meaning of the words “public purpose” 
as used in the Constitution. The case mainly 
relied on by Sri P. R. Das is that of—‘Hama- 
bai Framjee Petit v. Secy, of State’. 42 Ind 
App 44 (PC). In that case the Government 
of Bombay had. under a lease and sanad 
(granted, respectively in 1854 and 1839) a 
right, subject to giving notice and paying 
compensation to resume possession of the 
land granted if they desired to use it for a 
public purpose. The Government gave notice 
of their intention to resume possession with 
the object of using the land for the provision 
of residences to be let at moderate rates to 
Government officials, but the applts. declined 
to give up possession. Suitable accommoda¬ 
tion for such officers was difficult to obtain 
in Bombay, but it was not contended that it 
was impossible. The Judicial Committee in 
■dismissing the appeal referred with approval 
to the view of Batchelor J who had a d. 
'General definitions are, I think. rath ?r to be 
avoided where the avoidance is possible and 
1 make no attempt to define precisely the 
•extent of the phrase ‘public purposes. in the 
fease it is enough to say that, in my opinion 
the phrase whatever else it may mean must 
include a purpose, that is an ob?e.t or 1 
in which the general interest of the commu¬ 
nity as opnosed to the particular interest of 
the individuals, is directly and vita.ly con- 
■remed. and learned counsel placed great 
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reliance on the words ‘general interest of tho 
community’, his contention being Sat h 
acquisition effected by tne impugned Act 
< cinnot be said to be lor tne general interest 
of tne community when (according to mm, a 
substanhal part of the community will in. 

thereof** H ™lf l ? $U,fer a > a 

tnereot He <ilso drew our attention to an 

observation of Fazl Ali J. in tne case of “ 
Province of Bombay v. Khushaldas S. Ad- 
'jud^e said - ® 21 » where that learned 

“Indeed it appears to me that in a large 
majority of cases no inquiry should be neces¬ 
sary as the existence of a public purpose 
would be self-evident or obvious and a mere 
reference to the purpose will make anyone 
say: Ihis is of course a public purpose*. 

‘ The suggestion of learned counsel was that 
the existence of a public purpose must be so 
obvious that there can be no possibility of a 
difference of opinion on the point and that, 
as this was not the case in the present in¬ 
stance. the conclusion must be drawn that 
the existence of a public purpose had not been 
established. It is sufficient, we think, to 
• point out that the learned Judge in the obser¬ 
vation which we have quoted expressly re¬ 
cognises the possibility of there being cases 
in which the existence of a public purpose 
would not be self-evident or obvious. 
“Emphasis was also laid on the distinction 
which has been drawn in the United States 
between public purpose or public use on the 
one hand and public benefit and public policy 
on the other, and it has been strongly urged 
before us that the acquisition of property 
effected by the impugned Act is not for a pub¬ 
lic purpose but is merely in implementation 
of the declared policy of a political party. We 
have been referred to a large number of 
decisions of the Supreme Court of the United 
States and to the works of distinguished 
American authors such as Cooley. Willis and 
Weaver, with reference both to the meaning 
of the expression public purpose (or public 
use) in the United States, and to the distinc¬ 
tion which has in some instances been drawn 
between such purpose or use and public 
policy. We do not, however, think that it is 
necessarv to refer to these authorities in 
detail, for it is to be observed that in all the 
cases to which our attention has been direct¬ 
ed the acquisition was of a restricted area 
for a specific limited purpose, such as the 
acquisition of land for the purpose of the 
construction of a road, a railway, harbour, 
reservoir, town site and the like, and the 
question which had to be considered in every 
case was whether that limited purpose was 
a public purpose or use. That is not the 
question with which this Court is confronted. 
There is no question here of the acquisition 
of a restricted .area for a limited purpose. 
The impugned Act provides for the acquisi- 
tion and vesting (in the first instance) in the 
State of approximately 4. 1 3. 0 °,000 acres o 
land at present belonging to some 20.00.000 
persons as part of a comprehensive scheme 
of land reforms. It is. we think abundant* 
clear that the circumstances > wMch 
pertv is proposed to be squired under the 
pSmt Act differ so widely Iron, those wM* 
existed in the cases cited to us, that the gt 
ter can furnish no conclusive answer to tne 
problem with which we are concerned. 
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must, we think, arrive at a conclusion as to 
the proper interpretation of the expression 
•public purpose* as used in the Constitution 
on a consideration not only of such principles 
as are to be derived from the decided cases, 
but of the principles set forth in the Consti¬ 
tution itself. 

4 ‘ 'Homabai Framjee Petit’s case*. 42 Ind. 
Cas. 44 (PC), is the only English or Indian 
authority to wlu\h we have been referred 
and from the decision in that case three con¬ 
clusions can. we think, be leached; first, the 
phrase ‘public purpose* must inrludo an 
object or aim in which the general interest 
of the community, as opposed to the parti¬ 
cular interest of individuals, is directlv and 
vitally concerned; secondly, it is not neces¬ 
sary that the property acquired, when in the 
form of land, should be made available to 
the public at large; it is enough if the pur¬ 
pose is one in which the general interest of the 
community is concerned, and thirdly, the fact 
That the object or aim of the particular 
scheme may be achieved in some other way 
does not necessarily negative the existence 
of a public purpose. 

'The decisions in the United States’ Courts if 
we may say so \villi respect, arc not easv to 
reconcile. So eminent a jurist as Dr. Co'olev 
has expressed himself as being •somewhat at 
sea when endeavouring to define, in the light 
Judlc,al decisions, what constitutes a 
public purpose and his conclusions he states 

pV th S S Vr r o ds (Constitutional Limitations. 
Edn. 8, Vol. 2. page 1131): 

nSU 80 # 80 ? of „ the ca3e and the settled 
practice of free Governments must be our 

guides in determining what is or is not to be 

regarded a public use; and that onlv can be 

S d .f ed , such wheP ® the Government is 
supplying its own needs, or is furnishing faci- 

‘. s J or Iff. Cltlzens regard to those 8 mat- 
° f PHu 10 necessit y- convenience, or wel- 
' vhlch - on account of their neculiar 

sibmtv te nf' 3 m d i!- 1G difflcu . It J r _ Perhaps impos- 
making provision for them other- 

for iho n lke pr . oper ‘ useful a nd needful 

th / 9 0vernment to Provide,’ and clse- 
out thatl* P ' U38) the learned au t h or points 

’b C e C en Pt made S 1,°™!/^ decisions which have 
ueen maae, it must be conceded thnt 

term ‘public use.’ as employed in the bw of 

t e r™ n ed nt bv d 7,e n ne haS f «“* anh 5 

ferent from that 

in whiJh y in S our “nit ■ pas 4 sase from Willis 

is perhaps still the majority vie*mint anl 
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“Under this rule it is not necessary for the 
benefit to be for the whole community, but 
it must be for a considerable number.* 

“aow is there lo be lound in the Uonstitn- 
tion of India anything to guide the Courts as 
to the meaning to ue attributed to the- 
presssen ‘public purpose* wnen used tn-:- -sr.? 
V/e think there is. Chapter 4 contains wnat 
are cescribed as dire tive principles 01 S'.ate 
policy, end aithougn those princ.ples are not 
emo 2 *ceai>;e by any Court. Art. :>/ specnicuily 
lays down that they are ncvertneless funda¬ 
mental in the governance oi tne country and 
that ‘it shall bo the duty of the State to 
apply these principles in making laws*. 

•if then we examine the directive principles 
we find that Art. 39. Cls. (b) and (c) provide; 

*(b) that the ownership and control of the 
material resources of the community are so 
distributed as best to sub-serve the common 
good; 

(c) ‘that the operation of the economic system 
does not result in the concentration of wealth 
and means of production to the common 
detriment*. 

Art. 40 says that: 

The State shall take steps to organise 
village panchayats and endow them with 
such powers and authority as may be neees- 
sarv to enable them to function as units of 
self-government. 

Art. 43 says that: 

St ? te ? ha11 endeavour to secure bv 

suitable legislation. to all workers 

agricultural, industrial or otherwise, work, a 
wage, conditions of work ensuring a 
decent standard of life and full enjoyment of 

lnr| Ur f. and t soc , ial and cultural opportunities 
and. in particular the State shall endeavour 
to promote cottage industries on an indivi- 
1 I , or . c ?; cp<?rafiva basis in rural areas.’ 

'vonr 8 say - ,liat: ' The State shall endea- 
vour to organise agricultural and animal 

hbandry on modern and scientific lines.’ 

The distinction to which we have already 
referred which has been drawn in some 
American cases between public purpose and 

ff hv C n.°i ! i?’ ma r ’ tlnnk - be well founded 
L b LP b f P .u lcy ls meant n ° more than 
the pohey of the political party which th°n 

holds office. But the distinction censes, in 
2VV op !" ion ’ lf 4 by public policy is meant 
?n fL P< r Cy #°!4 V’ e pol i cy solemnly laid down 
"L*j e Constitution. the principles of which 
are declared to be fundamental to the «ov- 

law an madp £ f thG ♦K° Untry ’ In our °Pintoi?. a 
i ? for the purpose of securing nn 
aim, declared in the Constitution to be a 

posl ” F ° f State P ° Iicy is for a pjb,ic p ' ,r - 

Bearlne *? mind the principles hid down 

Smon n%K aVe t0 ? xamine whether the a°qui- 
™ thls rase is for a public purpose. The 
f are acquired for the utilisation of 
Tha m d f or the housing scheme at Colachel 
° f ,h - e 9 0Vern , menl Secretariat called 

5 i' , d , e ™ :ned would show that this ns 

r? 1°, glv , e accommodation to the flsh-r fo?k 
at Colachel where they are now livtas in 
under insanitary surroundings Thmnd^tw, hl .« 

I? i;:f s“ 

£SSL ”£ SUT’Tor t 
publk «* •&&. 
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thereof, it would not be a public use. Vide 
Nichols on Eminent D main. 195 J Edn., Vol. Ill, 
page 430. But the mcde.n and more liberal 
view is that it is not an essentia! condition of 
public use that the property s.iouid be tren - 
l'erred t^ publ.c owneisnip or for public u^r 
and that it would be sulli.ient that if the pub¬ 
lic derives advantage from the seneme. Accord¬ 
ing to this latter view, it is no objection to the 
validity of an acquisition that it is in favour 
of a private corporation or of individuals, 
provided the acquisition results in public 
advantage. Vide page 435 of the same book. 
This is the principle adopted in — ‘Fall Brook 
Irrigation District v. Bradley', 164 U.S. 112, 

— Clark v. Nash’, 198 US 361, — 'Strickley 
v. Highland Boy Mining Co.’, 200 US 527 and 

— Mi. Vernon Woodberry Cotton Duck Co. v. 
Alabama interstate Power Co.', 240 U.S. 30. It 
is not essential therefore that the entire com¬ 
munity or even a considerable portion should 
directly enjoy or participate in an improve¬ 
ment in order to constitute a public use. Vide 
also — 'Rindge Co. v. Los Angeles County', 262 
US 700. Therefore, public use is considered to 
be a benefit and it is not considered essential 
that the entire community or even a consider¬ 
able portion thereof should directly enjoy or 
participate in any improvement in order that 
it constituted a public use. This view was 
adopted by the Madras High Court in a recent 
decision on writ petitions Nos. 215, 76, 74. 72 
and 78 of 1951 cf that Court. Though it is only 
a section of the community that would be bene¬ 
fited by this scheme proposed to be started by 
Government, it is a public purpose. The acqui¬ 
sition is, therefore, for a public purpose as 
envisaged in Article 31 (2) of the Constitution 
and section 6 (1) of the Land Acquisition Act. 

(20) The remaining question for consideration 
is whether the action of the Government is 
vitiated by fraud and 'mala fides’. The peti¬ 
tioner in O. P. No. 14 of 1952 has staled that 
the Government was led to acquire this land 
because of the machination of the Catholic 
parish priest at Colachel. It was stated that 
as soon as he demanded surrender of posses¬ 
sion of the property, the priest moved the 
Government in 1913 to acquire this land for 
the use of the fishermen. It was admitted that 
there was such a petition and that petition 
was dismissed. Again Shri Simon the president 
of the Co-operative Society which was stated 
to have been started at the instance and con¬ 
trol of the parish priest applied for the acquisi¬ 
tion of the identical property in 1949. 
petition was dismissed on 15-7-i949 and an 
endorsement was given to him to that effect on 
21-7-1949. Shri Simon then applied for a re¬ 
consideration of this decision by a letter dated 
19th .Tillv 1949, followed by another etter 
dated 23rd July 1949. On 8th August 1949 the 
Government Dassed an order declining to l 
terfere with the decision already passed, then 
it was that the housing scheme was sanctioned 
on 17th October 1949. though in the affidavit it 
was stated that it was sanctioned only in 

1950. . . 

On 18th October 1949. a memo was sent to 
the Tahsildar. Kalkulam Taluk, to ascertain 

whether there were suitable 
for the purpose and if not to find out suitable 
sites. Meanwhile Shri Simon sent a .letter to 
the Registrar of the Co-operative Societies ex¬ 
pressing that the society of which he was the 
president was willing to undertake to construct 
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houses for the fishermen. The letter was evi- 
dently addressed to the Registrar, because the 
Government had appointed a special officer 
irum the Co-operative Department to attend to 
these works. This letter was forwarded by the 
Registrar to the Government on 27th October 
VJVJ. Subsequently on 15tii July 195U, Shri 
Simon wrote to Government pressing for the 
acquisition and undertaking to pay even the 
compensation money by the society. Oil 23 rd 
August 1950, the special officer aopointed b.* 
the Government inspected the sites in Colachel 
in the company of Shri Simon and intimated 
to Government the desirability of acquiring the 
properties in question. On 19th September 
1950, Shri Simon wrote to the Minister Shri 
A. J. John to speed up the acquisition proceed¬ 
ings. On 3rd January 1951. the special officer’s 
letter to Government showed that Shri Simon 
agreed with him that these sites were suitable. 

On 12th January 1951, the Government 
communicated their sanction for the housing 
scheme for Kalkulam Taluk and wrote to the 
Secretary to the Revenue Board to take steps 
to implement the same. Then on 4th May, 6th 
June and 3rd August 1951, petitions were sent 
by the petitioner in O. P. No. 1*1 of 1951 to 
Government objecting to the acquisition. He 
was heard by the Minister concerned. On 17th 
October 1951, orders were passed on the same. 
Twenty cents out of the land are excluded and 
directions were given to acquire the remaining 
extent. On 31st October 1951, the petitioner 
filed a review application and that was dis¬ 
missed on 17th December 1951. On 2!st Decem¬ 
ber 1951, the declaration was published by the 
Government in the Gazette. On 9th June 1952 
the parish priest filed an affidavit and a petition 
in the eviction suit (O. S. No. 163 of 1122) that 
the suit might be struck oil the file as the 
Government had passed orders to acquire the 
land in question. It is from these circumstances 
that the petitioner wanted to argue that the 
whole acquisition proceedings were engineered 
by the parish priest because of the persistent 
demand for surrender of possession of the 
properties included in the mortgage deed. It 
is true that this oetitioner had obtained a 
decree for redemption of the property and that 
the defendant did not if possible want to sur¬ 
render. Even if the defendant was actuated by 
such motives, that had nothing to do with 
Government, for unless the Government was a 
partv to the fraud alleged, there is nothing to 
invalidate the acquisition proceedings. 

It was true that the Government had declin¬ 
ed to interfere in 1943 and 1949 on the petitions 
filed by the parish priest and Shri Simon for 
the acquisition of this land for the use oi the 
fishermen. The Government had then no scheme 
for providing house sites for the fishermen at 
Colachel. It was only after such a scheme was 
sanctioned and which scheme was in accord¬ 
ance with the directive principles enunciated 
in the Constitution that steps were taken to 
acquire the land. We do not however ignore 
a letter dated the 22nd February 1952 sent 
under instructions by the Advocate for the 
petitioner in O. P. No. 14 of I 9 a 2 to Gove n- 
ment in which it was mentioned that the 
Ministers who were responsible in passus 
orders for the acquisition belonged to the 
Catholic faith thereby. suggesting that ne 
present acquisition was intended to benefit the 
Roman Catholics. We are not preparedl to 
accept that suggestion for, from the records. 
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we see that the Government was not in any¬ 
way influenced by such considerations. 

(21) It was then argued that this acquisition 
would not benefit all the fishermen in Colachel 
but only those fishermen who were Roman 
Cathplics. There is nothing in the files produced 
before us to show that the Government had 
any intention to discriminate one set of fisher¬ 
men from another, even though they were the 
followers of different religions. From the affi¬ 
davit filed on behalf of the Government it was 
apparent that their object was only to entrust 
the construction of the houses to the third 
counter-petitioner-co-operative society and not 
to give over the land entirely to that society. 
In one of the letters sent by the special officer 
touching upon this matter, it had also been 
mentioned that the Hindu fishermen could also 
be benefited by this scheme if they joined the 
co-operative society as members. The petitioner 
in O. P. No. 17 of 1951 had no special grounds 
to allege in this matter except to state that he 
was put to this trouble because his property 
was lying near the property of the petitioner 
in O. P. No. 14 of 1952. There is, therefore, 
nothing to show that the Government was in 
any way actuated by mala fide motives or that 
they were misled in passing orders for the 
acquisition of the land. There is therefore no 
reason for interference by this Court in regard 
to this petition and the connected petition. O. P. 

. • ^ °* 1952. Both the petitions are dismissed 
with costs. Advocate's fee will be Rupees Two 
Hundred in each case. 

(22) We do not consider this case to be fit 
one lor granting leave for appeal and accord¬ 
ingly refuse the leave asked for. 

Petitions dismissed. 


TC 531 


A. I. R. 1952 TRAVANCORE-COCIIIN 531 
VITHAYATHIL J. 

Pet ii ioner v - Markose Katha¬ 
nar, Joseph Kathanar, Counter-Petitioners 

DA r M- n i952 ReVn- Petn - N °- 38 of 1952 > 

„oi a) S r i mi ^ 1 P c - 0898), S. 147 — Right of 
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The question whether a dispute re^ardin* 
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Ca??No R 1 o T f h ?«r‘V ti r r c in Misce »™eo.is 
case no. l of l9ol of the Special First Cla«* 

Magistrate's Court. Kottayam. is the ReS 

Petitioner. The Miscellaneous case is one taken 

under Section 147 of the Code of Criminal 

Procedure. The dispute relates to the right to 

fSJSJjP thr ?f churches in Kottayam namely 

Chenapally, Puthenpalli, and KurisiiDalli 

Th ^ e three churches are said to be under ? the 

same management. They belong to the Mnhn 

JawWte Syrian Community. ° There m 

the Cathohcos* Party, while the i«t 

Snnd nCr b t ,0ngs t0 the p atriaJch‘s Party The 

“sr- - “ oc s 

(2) The petitioners' case is that thesA ik„„ 
r be ‘f 0ng t0 the Catholicos' Party and 

of the Patriarch's mriv • s a pnest 
belonging to the CaHm/iooc’ ^ ta i n me,n hers 
the District MagisLate ^,. Pnr,y Petitioned 

■liS 

to that party in the olare nf ♦ul « P eIon S*ng 
petitioner. The District *l rs * counter 

the metier to the ‘pi £ re,erre ' i 

passed an order on 23-1-1 th * ir ^Port 

Of the Police Act Sec,ion 31 

until further orders as he^vn thre . e - fhurches 
the dispute between' the two nawf atlSfled thnt 
the right to perform serv?J^ es regarding 

churches, was MTo SST. £& 
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peace. He also directed the local First Class 
Magistrate to initiate proceedings under S. 145 
of the Travancore Code of Criminal Procedure 
corresponding to section 147 of the Indian Code. 
Accordingly proceedings were started under 
that section by the First Class Magistrate and 
a preliminary order was passed on 3-4-1951. 
Proceedings started under Section 144 were 
accordingly di pped. Four Revision Pei: n< 
were filed in tne High Court from the orders 
of the District Magistrate, and of the First 
Class Magistrate, and the High Court by its 
order dated 20-4-1951 dismissed those petitions 
and confirmed the orders of the District Magis¬ 
trate and the First Class Magistrate. 

(3) Written statements were filed by both 
parties and one witness was examined in the 
case. On 14-2-1952 the first counter petitioner 
filed a petition for dropping the proceedings or 
for staying the same till the disposal of two 
civil suits between the parties and relating to 
the churches in dispute, viz. O. S. No. 82 of 
1122 of tiie Kottayam District Court and O.S. 
No. 108/51 of the Kottayam Munsiff's Court. 
The reason given for dropping the proceedings 
was that the dispute between the parties relat¬ 
ing to the right to officiate in the churches has 
been finally settled by the decision of the 
Travancore High Court in O. S. No. 111/1113 
of the Kottayam District Court, which is 
reported in 1946 Trav L R 683. In the mean¬ 
while one Philipose Kathanar who belongs to 
the Catholicos’ Party filed a petition for getting 
himself impleaded as a party to the proceed¬ 
ings. Certain ether persons also filed similar 
petitions. The learned First Class Magistrate 
passed an order on 15-3-1952 relating to all 
these petitions. The petition of Philipose Katha¬ 
nar was reje ted. Some of the ether persons 
were impleaded, while others were not allowed 
to be impleaded. With regard to the petition 
of the 1st counter petitioner, the learned Magis¬ 
trate disallowed the prayer for stay of proceed¬ 
ings till the disposal of the two civil suits. 
But he dropped the proceedings under Section 
147 and cancelled the preliminary order. The 
revisior is from that order. 

(4) One of the reasons given by the learned 
Magistrate for dropping the proceedings. Js that 
he has no jurisdiction under section 147, Code 
of Criminal Procedure to initiate proceedings 
in respect of a dispute relating to the right to 
perform services in a church. According to tne 
learned Magistrate the section applies only to 
a case of dispute regarding the right of \ux 
of land or water, and that the right to perform 
services in a church is not a right of user oi 
land. He has relied on certain rulings: of: the 
Indian High Courts, particularly of the Calcutta 
High Court, as the basis of this yew. The riul 
ings relied on are - 'Palaniyandi Pandaram v. 
Pnlaniappa Thevan’. 17 Cri L J • jCTn • 
•Guiram Ghoshal v. Lai Behary Das. 3< Cal. 
578: — ‘Ram Saran v. Raghu Nandnn . 38 Cat. 

oo 7 . _ ‘Surendra Nath v. Soshi Bhusan, 

Cal 959 and -- ‘15 Bom 329 (sic.)’. It >s argued 
for tiie revision petitioner that this view of 
the learned Magistrate is clearly wrong and 
that the decisions of the Calcutta High 
referred to bv him have been overruled in a 
recent Full Bench decision of ? that. oour m 
•Dhirendra Nath Das v. Hrishikesh . AIR 1951 
Cal 93 . In that case the decisions of the various 
High Courts in India on the point we e - 
sldered °and the learned Judges came .to the 
conclusion that a dispute as to the right of 


worship in a temple necessarily involves a 
dispute as to the right of user of land, within 
tne meaning of that term in section 147, Code of 
Criminal Procedure. Harries C. J. observed 
thus in that case: 

‘The view expressed in the earlier cases of 
this court cannot be maintained, and in my 
judgment they should be overruled. In these 
cases the Benches concerned failed to appre¬ 
ciate that a right to worship in a particular 
place must involve the right to use that 
particular place for a particular purpose, or 
in a particular manner. The right to worship, 
as I have said, cannot be regarded as some¬ 
thing entirely apart from the place of wor¬ 
ship. if what has to be considered is the right 
to worship a deity in a particular building 
or place. The view of the other High Courts 
must. I think, be accepted and that being so 
it must be held that a dispute as to the right 
to worship a deity in a particular temple is 
a dispute falling within the ambit of section 
147 Criminal Procedure Code”. 

37 Cal 578. 38 Cal 387 and 52 Cal 959 relied 
on by the learned Magistrate were expressly 
overruled by their Lordships. 'Palani¬ 
yandi v. Palanivappa'. 17 Cri L J 235 fMad) 
another case relied on by the learned Magis¬ 
trate is a decision of the Madras High Court 
bv a single Judge. That is the only decision 
of the Madras High Court, in which it was 
held that a dispute relating to the right to 
perform pooja in a temple would not ^ome 
under section 147 Criminal Procedure^ Code. 
This case also is referred to in AIR 1951 Cal. 
95 There are various other rulings of the 
Madras High Court in which a contrary view 
was taken. Those decisions are referred to in 
AIR 1951 Cal 93. They are — ‘Muhammad 
Musaliar v. Kunjichek Musabar’. 11 Mad 323, 
— ‘Kader Batcha v. Kader Batcha Rowthen, 
20 Mad 237: — ‘Chidambara v Sengoda 27 
Mad I. J 587: — 'Sinnaswami Chetti v Pnlani 
Goundan'. AIR 1925 Mad 770: — '^lappa 
Goundan v. Ramaswamv Goundan , AlH kmm 
M ad 537 The same view was taken by the 
Allahabad High Court in — ‘Dayaram v. Em¬ 
peror'. AIR 1930 All 452. by the Bombay High 
Court in — ‘In Re. Pandurang Govind . 24 Bom 
co 7 and bv the Nagnur High Court in — 
‘Abdul Majid v. Mohammad Sahib Azizuddin. 
AIR 1941 Nag 171. The Travancore High Court 
has taken the same view in — I nomas v. 
Skaria Kathanar*. 31 Trav L J 1223. the 
Cochin High Court in - 'Ahammadu_Kunju v. 
Ammu Mohammed’. 5 Cochin. 50/. Piarticai y 
rll the High Courts in India are n°w.of the 
view that g a dispute relating to the r.ght o 
performance of service in a place of public 
worship comes within the purview of section 
147 of the Code of Criminal learned 

STB. 
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gone wrong in dropping the proceedings on that 
ground. 

isr* ww* s 
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proceedings is concerned. In the words of the 
learned Magistrate, 

“there can no longer be any dispute about 
the established (by judgment in tne — ‘1946 
Trav L R case’) right of the Patriarch’s party 
to officiate and conduct service in the three 
churches, the rights having been judicially 
recognised in — ’1946 Trav L R 683’.” 

(6) Section 147(1) of the Code of Crl. Proce¬ 
dure provides that the provisions of section 
145 shall, as far as may be. applicable to an 
inquiry under section 147. Sub-section (5) of 
S. 145 reads thus: 

“Nothing in this section shall preclude any 
party so required to attend or any other per¬ 
son interested, from showing that no such 
dispute as aforesaid exists or has existed; and 
in such case the Magistrate shall cancel his 
said order and all further proceedings there¬ 
on shall be stayed, but subject to such cancel¬ 
lation, the order of the Magistrate under 
sub-section ( 1 ) shall be final.’ 1 
It is therefore clear that if it is shown that no 
dispute likely to cause a breach of the peace 
exists or has existed regarding the alleged right 
of the 1st counter-petitioner to perform services 
in the churches in question, the Magistrate is 
bound to cancel the preliminary order passed 
in this case. It is argued for the counter-peti¬ 
tioners that the real point in dispute between 
the parties in these proceedings is whether a 
priest belonging to the Patriarch’s Party has 
got the right to officiate in these churches, that 
this point has been finally decided by the High 
Court of Travancore in — ‘1946 Trav L R 633', 
and that, therefore, no dispute exists between 
the parties regarding that question. 

It is further contended that in the compromise 

nkfwVr ° * S - No. .130/1100 of the Kottayam 
District Court, which was a representative suit 

th . e church es in question it is pro¬ 
vided that only priests approved by the Majan- 
kara Metropolitan have got the right to ofiiciate 

cov. .u Se o h ^ rches apd that in — ‘1940 Trav L R 
684 the 2 nd counter-petitioner in these procoed- 

ir n or S h M S , been .declared to be the lawful Malnn- 
K? Metropolitan. it is. therefore, argued 

npfiiinnir prlesls apppoved b >' ‘he 2nd counter- 
petitioner can perform services in these 

nriic* heS ’ Th f , Ist counter-petitioner being a 
priest approved by the 2nd counter-petitioner 
contended that there can be no dispute 

StX »wt pa £ t,es u relating to his right to 
officiate in the churches in question. The com- 

promise decree in O. S. No. 130/1100 is reported 
in - ‘29 Trav L J 457’. The term in the com¬ 
promise relating to the question is this- "As 
to the priests that are to officiate in there 
churches the decisions or commands of the 

the pEtiJ?" ^ thG maUer WiU be accepted ^ 

» a.isr Jsstv-Ta syj 

Ip JJ (e -S“ 1 1 ? hes Question, that these churches 
were not the subject-matter of the suit in that 
case, that they do not form part of he trus 

decision in - ‘1946 Trav L R case’ suit? have 

nncM ^ustituted by the Patriarch's Party for the 

nnH Se il SIPn aDd u] ana gcment of these ‘churches 
nd their properties, which suits are still pend- 
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ing. and that the decision in — *1940 Trav L R 
683’ is not binding on the petitioner and those 
members of the Catholicos’ Party who are not 
parties to that suit. It is also contended that 
according to the decision in that case the Catho¬ 
licos’ Party have gone out of the Jacobite church 
and have constituted a church of their own 
and that, if it is so. the churches in question 
must be deemed to belong lo that independent 
church. It is. therefore, argued that it cannot 
be said that there is no dispute at present bet¬ 
ween the parties, relating to the right to per¬ 
form services in these churches. 

(8) If the decision in — *1946 Trav L R 683’. 
* has finiily set at rest the dispute between the 
parties relating to the right to perform ser¬ 
vices in these churches the Magistrate is bound 
to cancel the preliminary order and to stay ail 
further proceedings thereon as provided in sec¬ 
tion 145(5). Code of Criminal Procedure. But 
in nhis case proceedings under S. 147 were 
started long after the decision in — ‘1946 Trav 
L R 683’. Even after tne decision in that case, 
the Catholicos’ Party was contending that 
priests belonging to their party alone have the 
right to officiate in these churches. The dis¬ 
pute that gave rise to these proceedings was 
one that existed even after — ‘1946 Trav L R 
633’. was decided by the Travancore High 
Court. The District Magistrate was satisfied 
that thjs dispute was likely to cause a breach 
of the peace and he at first issued a prohibitory 
order against the 1st counter-petitioner under 
S. 142 of the Travancore Code of Criminal Pro¬ 
cedure and subsequently directed the 1st Class 
Magistrate to take proceedings under S. 145 of 
that Code. The breach of peace was so immi¬ 
nent that on the report of the police the Magis¬ 
trate even took action under S. 31 of the 
Police Act. The High Court confirmed the 
order of the District Magistrate. It cannot, 
therefore, be said that when the proceedings 
were started, there was no dispute between the 
parties relating to the user of the churches in 
question, although there was the decision of 
the Travancore High Court in — ‘1946 Trav L 
R 683’, declaring that the 2nd counter-petitioner 
is the lawful Metropolitan of the Malankara 
Jacobite Syrian Church. 

(9) It is, however, argued for the counter¬ 
petitioners that when proceedings were started 
in this case, there was a petition pending in the 
High Court to review the decision in — ‘1946 
Trav L R 683*, that notice has been ordered 
on that. petition and that it was only in Decem¬ 
ber 1951 that, that petition was dismissed by 
this court. It is, therefore, contended that it 
is only after the dismissal of the review peti¬ 
tion that the dispute between the parties re¬ 
lating to the right to officiate in those churches 
can be said to have been finally settled. It 
is ported out that in the report of the police 
^ he District Magistrate it was stated that the 
Catholicos Party was contending that the de¬ 
cision in — ‘1946 Trav L R 683\ had not be¬ 
come final by reason of the pendency of the 
Review Petition. Now. that the Review Peti¬ 
tion has been dismissed, it is argued that there 
can be no further dispute between the parties 
regarding the right of the 1st counter-petitiSner 

fnro H]h‘r M in - he ? e cburches and that, there- 
Vi? Magistrate has no jurisdiction to cot 

Suh s pr ° c eedings under S. 147. since under 
Snb-s. (4) of that section an order of the Maids 

J[ a ' e Pnder ‘ h ?, section is subject to thedeci- 
sion of the civil court. 
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(10) But the learned First Class Magistrate 
has not given this as a reason lor dropping tne 
proceedings. He has not even referred to the 
Revision Petition and to tne effect of tne dis¬ 
missal of that petition by this court so far as 
the controversy in these proceedings is con¬ 
cerned. Neither has the first counter-petitioner 
mentioned this as a ground in his petition lor 
dropping the proceedings, although in the affi¬ 
davit hied in this court by the advocate who 
appeared for him in the court below, it is stated 
that this point was argued before the learned 
Magistrate. The question whether a dispute 
likely to cause a breach of the peace exists or 
has existed between the parties relating to the\ 
user of the churches in question is one of fact. 

If by reason of the dismissal of tne review 
petition the dispute between the parties has 
ceased to exist or must be taken to have ceased 
to exist, the learned Magistrate ought to record 
a finding to that effect, and then only he Vill 
he justified in cancelling the preliminary order. 
The learned Magistrate has not recorded a de¬ 
finite finding on that question. He only says 
that by reason of the decision in — ‘191(3 Trav 
L R 683’, there can no longer be any dispute 
relating to the right of the Patriarch’s party to 
conduct services in the churches in question. As 
stated above, there has been real dispute bet¬ 
ween the parties relating to this matter even 
after the — ‘1946 Trav L R 683*, case was 
decided. If according to the learned Magistrate 
tbat dispute has been set at rest bv reason 
of the dismissal of the review petition, he must 
find it as a matter of fact and then cancel the 
preliminary order. Of course, the mere fact 
that one party contends that there is still a 
dispute will be no reason for holding that there 
is a dispute, if. as a matter of fact, the dispute 
must be taken to have been settled by the 
decision of a competent civil court. 

(11) If, on the other hand, the learned Magis¬ 
trate finds that in spite of the dismissal of the 
review petition, there is still a dispute between 
the parties relating to the user of the churches 
in question which is likely to cause a breach 
of the peace, the proper thing to do will be to 
pass an order under S. 147 of the Code of Cri¬ 
minal Procedure. The learned Magistrate has 
no! declared the right of the 1st counter-peti¬ 
tioner to officiate in the churches and has not 
prohibited the interference with the exercise 
of sucli right. The order, as it is. is likely to 
give rise to complications if. as a matter of 
fact, there is still dispute between the parties 
relating to the matter in controversy which is 
likely to cause a breach of the peace. From tne 
affidavit filed in this court it is seen that there 
is dispute between the parties as to the person 
who is entitled to get the keys of the churches 
from the police. 

(12) For the above reasons I set aside the 
order of the learned First Class Magistrate and 
direct him to take the case back to his hie 
and dispose it of according to law and in tne 
light of the observations made above. 

B /'V B B Revision allowed. 

A. I. R. 1952 TRAVANCORE-COCfflN 534 
VITHAYATHIL J. 

Ittaman Nair, Petitioner v. Andy, Counter 
Petitioner. 

C. R. P. No. 16 of 1951, D/- 19-9-1951. 

Civil P.C (1908) O. 38 R. 5, O. 34 R. 6 — 
(Cochin) Civil P.C. O. 34 R. 3 — Mortgage 
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h - f 4 before Judgment — Attach¬ 
ment before judgment of property other than 
mortgaged property not barred. 

The provisions of Order 38 Rule 5 are 
not inapplicable to mortgage suits. Where 
the mortgage property is insufficient to 
discharge the mortgage debt, other pro¬ 
perties of the defendant can be attached 
before judgment if the requirements of 
Order 38 Rule 5 are satisfied. AIR 1943 
Bom. 24, AIR 1931 Bom. 329, AIR 1933 All. 
191, AIR 1932 Cal 790, AIR 1929 Lah. 402, 
AIR 1925 Pat. 291(1), AIR 1936 All 408, 
Rel. on. (Para 2) 

There is nothing in Order 34 Rule 3 of 
the Cochin Civil Procedure Code prohibit¬ 
ing the Court from attaching before judg¬ 
ment properties belonging to the mort¬ 
gagor other than the mortgage property. 

31 Cochin 452 Disting. (Para 2) 

An attachment before judgment has not 
the same effect as an attachment in exe¬ 
cution, although it is not necessary to re¬ 
attach the property in execution when it 
has been attached before judgment. 38 Cal. 
448 and 4 Beng. LR 63, Re!, on. (Para 3) 
Anno: C.P.C., O. 38 R. 5 N. 3. 

T. S. Venkiteswara Iyer and C. S. Anantha- 
krishna Iyer, for Petitioner; V. V. Subramonia 
Iyer, for Counter Petitioner. 

REFERENCES: Courtwar/Chronological/ Paras 
(‘33) AIR 1933 All 191: (55 All 179) 2 

('36) AIR 1936 All 408: (58 All 884) 2 

(’31) AIR 1931 Bom 329: (135 Ind Cas 428) 2 

(’43) AIR 1943 Bom 24: (2*5 Ind Cas 100) 2 

(70) 4 Beng LR 63: (13 WR 9 (FB) ) 3 

(’ll) 38 Cal 448: (10 Ind Cas 305) 3 

(’32) AIR 1932 Cal 790: (140 Ind Cas 457) 2 

(’29) AIR 1929 Lah 402: (118 Ind Cas 446) 2 

(’25) AIR 1925 Pat 291(1): (3 Pat 960) 2 

7 Cochin LJ 425: (31 Cochin 452) 1, 2 

ORDER: The plaintiff in O. S. No. 377 of 
1125 of the Vadakkanchery Munsiff’s Court is 
the revision petitioner in this case. The suit 
is for mortgage money. The plaintiff applied 
for attachment before judgment of certain 
properties belonging to the defendant and the 
attachment was allowed. The 1st Counter¬ 
petitioner here put in a claim in respect of the 
properties attached before judgment. It was 
also contended by the claimant that the Court 
had no jurisdiction to order the attachment 
before judgment. The reason given is that 
under Order 34 Rule 3 of the Cochin Civil 
Procedure Code the decree holder in a mortgage 
suit can proceed personally against the 
judgment-debtor only after exhausting the 
remedies against the mortgage properties, it is 
therefore contended that only after such reme¬ 
dies are exhausted that execution can be taken 
against the person or other properties of the 
judgment debtor and that therefore the attach¬ 
ment before judgment in thus case was illegal. 
Reliance was placed on the ruling of the Cochin 
High Court reported in — Thavu v. Achuthan 
Nair’. 7 Cochin LJ 425: (31 Cochin 452) in 
which it was held that the attachment of 
standing crops in execution of a mortgage 
decree before any attempt was made to seU the 
mortgage property was premature and myaiia 
The lower court accepted this plea and withou 
going into the merits of the claim petition be ’° 
that the attachment was invalid and allowed 
the petition of the claimant . 

(2) I have no doubt that the orc * el [, . : n 
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Code prohibiting the court from attaching 
before judgment properties belonging to the 
mortgagor other than the mortgage property. 
Order 34 Rule 3 only prescribes the manner in 
which a decree should be passed in a mort¬ 
gage suit. It says that after directing the sale 
of the mortgage properties in the first instance 
for realisation of the amount due the decree 
shall also provide that 

“in case the net proceeds of such sale be 
insufficient to pay the amount due to the 
plaintiff, the balance, if legally recoverable 
from the defendant otherwise than out of 
the properties sold, be paid by the defendant 
personally.” 


What was held in — Thavu v. Aehuthan Nair\ 
31 Cochin 452 was that in view of the above 
provision in Order 34 Rule 3 personal execution 
against the mortgagor could be taken only 
after the remedies against the mortgage pro¬ 
perty were exhausted. It was therefore held 
that the attachment effected in execution of 
the decree before any attempt was made to 
sell the mortgage property was premature and 
invalid. But there is nothing in that decision 
to show that an attachment before judgment 
could not be effected in a mortgage suit. In 
fact an argument was advanced in that case tint 
the attachment should be treated as an attach¬ 
ment before judgment and therefore valid. 
Their Lordships held that the attachment was 
one taken out in execution of the decree and 
could not be treated as an attachment before 
judgment. It whs taken for granted in that 
case that if the attachment could be treated as 
an attachment before judgment it would be 
valid. 

Under Order 38 Rule 5, Civil P. C., the 
court has power to attach before judgment 
properties belonging to the defendant if the 
conditions laid down in that rule are satisfied 
There is nothing in that rule to show that the 
court has no power to order an attachment 
before judgment in a mortgage suit. It has 
been held in various cases that the provisions 
of Order 38 Rule 5 are not inapplicable to 
mortgage suits. Where the mortgage property 
is insufficient to discharge the mortgage debt 

^fej r0 K Pe / ties . S f the defenda nt can be 
nf ^ 6 p r ? J K udgmGn 4 t . if the requirements 
of Order 38 Rule 5 are satisfied. Vide — Gopal- 
das Iliralal v Mahadu Dagdu\ A'R 19L3 Bom 

♦ •» M? homed Shafiq Ahmad v. Mt. Ram 

— 'Sikharj^ Nath v 
n1n 3k t, N rw • A tJ R ! 932 Cal 790; — 'Mahomed 

V - Ra ehunath Pathak\ AIR 
AIR !a”n ( 4oi.~ shyam Lal v - Bahal Rar - 


(3) The lower court has clearly gone wr 
m treating the attachment before judgment 
a process in execution and in holding tha 
has the same effect as an attachment fn ext 
Vivn A P atte^ment before judgment is es< 

»asra? ssrSi 
ansa^a as? ™ 

‘ ®! tachmen J before judgment does not 
a ]} PH rpos f s stand on the same footing as 

fnH P o^ m f nt J": execu( ‘°n proceedings 5 1 
s “bvous from first principles ’ 

p“o d t 0 h? person* X^ZST 

tPSSSffiS a Pr d C ec e re d e-- 8ainSt tt ° nl ‘ 


In — ‘Sri Ram Manik v. Tincowri Rai\ 4 
Beng LR 63 Mitter J. observes thus: 

“An attachment prior to a decree is r.ot an 
attachment for the enforcement of the decree 
but it is a step taken merely for the purpose 
of preventing the debtor from delaying or 
obstructing such enforcement when the decree 
subsequently passed shall be sought to be 
executed. An attachment after decree is, on 
the other hand, an attachment made for the 
immediate purpose of carrying the decree into 
execution and it presupposes an application 
on the part of the decree-holder to have his 
decree executed.” 

It is thus clear that an attachment before 
judgment has not the same utleci as an 
attachment in execution, although it is not 
necessary to re-attach the property in execution 
when it has been, attached before judgment. 

(4) I therefore do not think that Order 54 
Rule 3 of the Cochin Civil P. C. is a bar to 
an attachment before judgment of properties 
belonging to the defendant other than the mort¬ 
gage property. The lower court has therefore 
gone wrong in holding that the attachment 
before judgment is invalid. The order of the 
lower court is set aside and the lower court is 
directed to dispose of the claim petition on the 
merits. 

(5) The Revision Petition is allowed with 
costs. 

B/V.B.B. Petition allowed. 
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Chacko Kuriyathu, Appellant v. Padma- 
naonan Govindan Nambooripad, Respondent. 

A. S. Nos. 846 and 847 of 1950, D/- 2-11-1951 

Decree — Construction — Ambiguity and ap¬ 
parent inconsistency in directions — Construc¬ 
tion — Decree construed. 


In a suit by lessor for possession, the 
lessee claimed that he should be paid the 
premium amount due under the lease deed 
and also the value of the improvements 
enected by him on the property before the 
lessor was allowed to recover possession 
of the property. Before these matters were 
finally settled, the plaintiff was allowed to 
recover possession of the property on the 
basis of a certain amount which he had 
deposited in Court for payment to the de- 
fendant. Even though the defendant’s com¬ 
plaint against such dispossession proved 
unsuccessful, he had obtained an order in 

, that in case i{ is ultimately 
found that he was entitled to an amount 
i? e r.J*\ an lho amount deposited bv the 
plaintiff, he would be adequately compen¬ 
sated for having been dispossessed even 
before payment of the full amount due to 
nim. As per the final decree passed in the 
suit it was found that the total amount 
which the plaintiff had to pay to the de¬ 
fendant before recovery of possession of 
the property exceeded the amount deposit- 

?L Sl 'V e ' he pla,nti(T had obtained posses- 
?° n , , ,he pr °P' r ' y without payment Of 
the full amount due to the defendant 
lessee, the decree in the case made certain 

pr 2 v ‘ s ‘°- f0 F compensation being paid to 
defendant for such early dispossession 
following directions, therefore, were 
made in the decree: ( 1 ) The plaintiff was 
directed to deposit the balance amount im- 
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mediately, ( 2 ) by way of compensation the 
defendant was to be paid by the plaintiff 
interest at tne rate of 9 per cent per annum 
on the premium amount from the date of 

i tlU the date oL deposit of the 
abovtsaid balance amount ot premium 

etc. (•<) the plaintiff was to deposit that 
amount in Court and (4) if he failed to 
make such deposit the defendant was to 
be allowed to recover the amount as a 
charge on the plaint property with future 
interest at b per cent per annum. The am- 
biguity or inconsistency in these directions 
arose out of the two rates of 9 per cent 
and 6 per cent interest mentioned in res¬ 
pect of the amount due from "the piain- 

V 1 1 1 f 


Held that the plaintiff would be gaining 
an undue advantage by his. failure to de¬ 
posit the amount in Court as per the 
direction in the decree in so far as he 
would be getting a reduction of the interest 
from 9 per cent to 6 per cent. It could not 
be said that the Court intended by the 
latter portion of the decree to take away 
a benefit which was expressly conferred on 
the defendant by the earlier portion of the 
decree. When there was such an ambiguity 
and an apparent inconsistency in the terms 
of the decree it had to be seen whether the 
decree could be construed irr a reasonable 
and sensible way so as to give effect to all 
the directions contained in it. The natural 
and reasonable meaning to be given was 
to be that the provision for future interest 
at 6 per cent per annum was to govern the 
said balance amount only which the plain¬ 
tiff had been directed to deposit in Court 
immediately. The compensation amount 
awarded in favour of the defendant was 
independent of this balance amount and in 
addition to the same. So far as compen¬ 
sation was concerned, the rate of 9 per 
cent interest fixed by the decree would not 
be deemed to have been affected by the 
future interest at 6 per cent provided in 
respect of the balance amount that was 
directed to be deposited by the plaintiff. 
The compensation by way of 9 per cent 
interest on the premium amount had to 
run at the same rate even after the date of 
the decree until the full amount due to the 
defendant was deposited by the plaintiff in 
Court. The premium amount as well as the 
balance amount directed to be deposited 
by the plaintiff were both easily ascertain¬ 
able. Future interest on such balance 
alone had to be calculated from the date 
of the decree onwards at the rate of 6 per 
cent per annum. The amount by way of 
compensation had to be ascertained by 
calculating interest at 9 per cent per an¬ 
num on the premium amount from the 
date of dispossession of the defendant till 
date of deposit by the plaintiff of all the 
amounts due to the defendant. In this man¬ 
ner the different, directions in the decree 
could be harmonised and be given effect to, 
and this was the only reasonable and sensi¬ 
ble construction that could be put upon the 
decree in this case. (Para .) 

T. K. Joseph, for Appellant; T. M. Maha- 
linga Iyer, for Respondent. 

SANKARAN J.: The question for decision 
in both these appeals is the same and it is one 
of interpretation of the trial Court's decree in 
these cases. Ti e 1st defendant in O. S. No. 


(Sankaran J.) 
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3 6/1 f 17 °n the file of the lower Court is the 
appellant in A. S No. 846 of 1950. The addi¬ 
tional loth defendant who is the legal repre- 
sentative of the deceased 1st defendant in O.S. 
No. o/ oi 111/ on tne file of the same Court 
is the appellant in A. S. No. 847/1950. The 
plaintiff in both these suits is the same, and 
the suits were for recovery of the property 
lrom the lessees-defendants. By the final decree 
passed in the suits, certain amounts with inter¬ 
est have been directed to be paid by the plain¬ 
tiff to the respective defendants. The directions 
in the two decrees regarding the payment of 
these amounts are almost similar and the 
dispute between the parties is about the con¬ 
struction of these directions. Undoubtedly 
there is an ambiguity or apparent inconsistency 
m the terms of these decrees. In order to 
reconcile the several terms of the decrees and 
to construe the decrees by giving a reasonable 
and sensible meaning to these terms, it is neces¬ 
sary to peruse the judgments in the cases and 
to have an idea of the circumstances under 
which the decrees happened to be passed. 


(2) The 1st defendant-lessee in each of 
these suits had claimed that he should be paid 
the premium amount due under the lease deed 
and also the value of the improvements effected 
by him on the property before the plaintilf is 
allowed to recover possession of the property. 
Before these matters were finally settled, the 
plaintiff was allowed to recover possession of 
the property on the base of a' certain amount 
which he had deposited in Court for payment 
to the defendant. Even though the defendant’s 
complaint against such dispossession proved un¬ 
successful. he had obtained an order in his 
favour that in case it is ultimately found that 
he was entitled to an amount larger than the 
amount deposited by the plaintiff, he would be 
adequately compensated for having been dis¬ 
possessed even before payment of the full 
amount due to him. As per the final decree 
passed in O. S. No. 36 of 1117 it was found that 
the total amount which the plaintiff had to 
pay to the defendant before recovery of posses¬ 
sion of the property, was I. Rs. 2870-3-0 and 
that as a matter of fact the plaintiff had 
deposited in Court only a sum of S. Rs. 2642 
Chs. 2. 

The plaintiff had also obtained possession of 
the property from the defendant on 14-7-1118. 
Similarly it' was found by the final decree pas¬ 
sed in O. S. 37 of 1117 that the total amount 
which the plaintiff had to deposit for payment 
to the defendant was S. Rs. 3124 Chs. 14 Cash 
10. that the plaintiff had actually deposited in 
Court onlv a sum of Rs. 3015 Chs. 11 cash 8 
and that 'he had obtained possession of the 
property from the defendant on 14-7-1118. The 
total amount found to.be due to the defendant 
in each of these cases consisted of the premium 
amount, the amount on account of the value or 
improvements and also a small amount by way 
of cost of seed and labour in view of the fact 
that delivery of the property was effected to¬ 
gether with the crops which the defendant naa 
raised thereon. Since the plaintiff had obtained 
possession of the property without payment or 
the full amount due to the defendant lessee, 
the decree in each of these cases made certain 
provisions for compensation being paid to tne 
defendant for such early dispossession. Since 
these provisions are almost similar in the two 
decrees, the construction to be put upon such 
provisions in any one decree would hold gooc. 


AIR 1952 


C. Kuriyalhu v. Padmanablian (Saokaran J.) 


so far as the provision^ of the other decree 
also are concerned. 

(3) The decree in O. S. No. 3G of 1117 which 
has come up for construction in A. S. No. 84G 
cf 1950 may therefore be taken up. The 
following directions have been made in that 
decree:— (1) since the plaintiff had deposited 
only a sum of Rs. 2G42 chs 2 on 13-3-11! 7 as 
against the total amount of I. Rs. 2870-3-0 found 
to be due from him, he is directed to deposit 
the balance amount immediately. (2> by way of 
compensation the 1st defendant will be paid by 
the plaintiff interest at the rate of 9 per cent 
per annum on the premium amount from 
14-7-1118. the date of dispossession, till the date 
of deposit of the above said balance amount of 
premium etc. (3) the phinliff will therefore 
deposit that amount in Court and <4) if he fails 
to make such deposit the 1st defendant will 
be allowed to recover the amount as a charge 
on the plaint property with future interest at 
6 per cent per annum. The ambiguity cr in¬ 
consistency in these directions arises out of the 
two rates of 9 per cent and 0 per cent interest 
mentioned in respect of the amount due from 
the plaintiff 

. The position taken up by (he decree-holder 
is that subsequent to the date of decree interest 
on all the amounts due from him can be cal¬ 
culated only at the rate of 6 per cent as per 
the direction in the decree. This contention 
found favour with the lower Court and hence 
the defendant has come up in appeal. 

(4) In the decree there is clear and specific 
direction that by way of compensation the 
defendant will be paid by the plaintiff interest 
at 9 per cent per annum on the premium 
amount from 14-7-1118 the date of disposses¬ 
sion till the date cf deposit of the balan e 
amount of premium etc. found to be due from 
the plaintiff. In the subsequent portion of the 
decree it is directed that in case of the failure 
of the plaintiff to deposit the amount due to 
the defendant, the defendant is allowed to re¬ 
cover such amount as a charge on the plaint 
property with future interest at 6 per cent per 
annum. If this rate of 6 per cent is to govern 
the interest on the premium amount also, it 
will result in a reduction of the interest at 9 
per cent which had already been provided for 
in respect of the premium amount. In other 
words the plaintiff will be gaining an undue 

fn dV rnnrf e by to d *™sit the amount 

so l a L Per ih \A directi 4 °? in jhe decree, in 

V^r S J% r u ! d be 6ettlng a reduction of 
the interest from 9 per cent to 6 per cent It 

cannot be said that the Court intended by the 
hPnpfit P0I l, t!O h ° f the decree t0 take away a 

'* h [ ch ' vas ex P«»ly conferred on the 

When dl thor? - he ear v! ler Dortion of the decree 6 
When there is such an ambiguity and an 

decree "it ftS >r S s t ncy in t , he terms of the 
comIh k! 1 « as t0 j* seen whether the decree 
could be construed in a reasonable and sensi¬ 
ble way so as to give effect to all the direr 
tions contained in it. d ec ' 

T 4s M e 7n d 7n P f° inte , d , ou £- ll ? e total amount of 
♦iff ♦ j , 5 ^ound to be due from the olain 
tiff to defendant, consisted of the nremium 
amount, the amount by way of value of im 

wa°vTc^ in f 6 P „ r0pe ? V and the amount by 
way of cost of seed and labour in respect of 

NaturnUv Yu* h # ad b ^f n u raised on the property 
Naturally, therefore, it has to be taken that the 

balance amount due from the plaintiff to the 
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defendant after deducting the sum of S. Rs. 
2642 Chs. 2 which he had deposited on 18-3-1117. 
also consists of these three items. _ Such 
balance amount also was due to the defendant 
from 14-7-1113. the date on which he was dis¬ 
possessed of the property. All the same no 
provision has been made in the decree for any 
interest being paid on such balance amount 
from 14-7-1113 till the date of the decree. The 
decree directed the plaintiff to deposit such 
b.ilame amount immediately. The subsequent 
direction is to the effect that in case the 
plaintiff fails to make such deposit, the defen¬ 
dant is allowed to recover the amount as a 
charge on the property with future interest at 
C per cent per annum. 

Thus the natural and reasonable meaning to 
be given to this part of the decree appears 
to be that the provision for future interest at 
6 per cent per annum is to govern the said 
balance amount only which the plaintiff has 
been directed to deposit in Court. The com¬ 
pensation amount awarded in favour of the 
defendant is independent of this balance 
amount and in addition to the same. The com¬ 
pensation is awarded obviously on account of 
the mesne oroiits lost to the defendant because 
cf his early dispossession of the property. On 
account of such compensation he has been 
awarded 9 per cent interest on the premium 
amount from 14-7-1118 till the date cf deposit 
of the entire amount due to him i.e., the balance 
amount of premium etc., and also interest due 
to him. So far as such compensation is con¬ 
cerned, the rate of 9 per cent interest fixed by 
the decree cannot be deemed to have been af¬ 
fected by the future interest at 6 per cent pro¬ 
vided in respect of the balance amount that is 
directed to be deposited by the plaintiff. The 
compensation by way of 9 per cent interest on 
the premium amount has to run at the same 
rate even after the date of the decree until 
the full amount due to the defendant is d*. 
posited by the plaintiff in Court. The premium 
amount as well as the balance amount directed 
to be deposited by the plaintiff are both easily 
ascertainable. Future interest on such balance 
amount alone has to be calculated from the date 
of the decree onwards at the rate of 6 per cent 
per annum. The amount by way of compensa¬ 
tion will be ascertained by calculating interest 
at 9 per cent per annum on the premium 
amount from 14-7-1118 till date of deposit by 
the plaintiff of all the amounts due to the de* 
fendant In this manner the different directions 
in the decree can be harmonised and be given 
effect to, and this is the only reasonable and 
sensible, construction that can be put upon the 
decree in this case. 

The lower Court is accordingly directed to 
make a revised calculation in the manner In- 
dicated above and to fix the amount due to the 
defendant as per the decree in this case, after 
calling for statements from both sides and 
hearing them A. S. No. 846 of 1950 is thus 
allowed. In the circumstances of this case we 
make no order as to costs of this appeal ’ 

fo J , the fart that premium 
amount and the balance amount in A S No 

847 of 1950 are different from the correspond: 
mg amounts involved in A. S. No. 848 oS 
the terms and directions in the decree in this 

those’in" n" «?°'m S oJ °. f 1U7 ‘ are similar to 
those in O. S. No. 36 of 1117 and which have 

already been construed. The decree in O S 

No. 37 of 1117 will also be construed and tfvS 
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effect to in the manner indicated above in res¬ 
pect of the decree in O. S. No. 36 of 1117. By 
thus construing the decree, the lower Court 
will make a revised calculation of the amount 
due to the appellant defendant in this case also 
and fix the amount after calling for statements 
from both sides and hearing them. A. S. No. 
847 of 1950 is also thus allowed. In the cir¬ 
cumstances we make no order as to costs of 
this appeal. 

(6) A copy of this judgment which is com¬ 
mon to both these appeals will be placed 
among the records of each case. 

C 'R.CI.D. Order accordingly. 
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Sultan Pillai, Appellant v. Ayyappan Pillai 
and others, Respondents. 

Second Appeal No. 768 of 1950, D/- 23-7-1951. 

Civil P. C. (1908), O. 41 R. 23 — High Court 
remanding petition for further enquiry with 
observation that it is maintainable — Lower 
Court cannot criticise conclusions of High Court. 

Where the High Court in appeal holds 
setting aside the decision of the lower 
Courts, that the appellants’ petition under 
O. 21 R. 94 was maintainable and not 
barred and remands the petition for fresh 
inquiry, the order is conclusive between the 
parties, even if it were wrong. It is not 
within the province of the Courts below to 
comment on the same and to hold against 
the conclusions arrived at by the High 
Court. (Para 1) 

Anno: C.P.C., O. 21 R. 23 N. 29. 

K. P. Abraham, for Appellant; T. K. Narayana 
Pillai, for Respondents Nos. 1 to 6. 

JUDGMENT: The 8th defendant is the ap¬ 
pellant. The plaintiffs and defendants 1 to 6 
were members of an undivided tarwad. That 
tarwad became divided by executing Ext. II, 
partition deed, on 4-12-1098. Survey Nos. 08 
and 89. which constituted item No. 9 in the 
plaint schedule, fell to the share of defendants 

I to 6. Tnis property was then outstanding on 
mortgage and it had been redeemed by the 
fourth defendant, on 28-11-1094. This was men¬ 
tioned in the partition deed, and it was 
provided that the mortgage amount of 2550 
fanams should be paid to the fourth defendant 
by the other members who got this property. 
At the time of the partition, there was a suit, 
O S 1073 of 1093, to set aside another decree 
in O. S. 792 of 1089, which had created a charge 
on the tarwad properties. The provision in Ext. 

II was that this suit, O. S. 1073 of 1093, was to 
be conducted properly and that, in the event 
of that suit going against the tarwad. the 
money due under the previous decree was to be 
paid equally by the branches of the plaintuls 
and defendants 1 to 6. O. S. 107J of 1093 went 
against the tarwad and. so. the plaintiffs were 
obliged to discharge the whole debt. The pre¬ 
sent suit was for contribution and, in that, an 
the properties obtained by defendants 1 to 6 in 
the partition were scheduled. Before the date 
of the suit, the fourth defendant had conveyed 
item No. 9, which fell to her snare, to the 
eighth defendant. He was. therefore, impleaded 
in the case. He remained ex parte and tne suit 
was decreed against all the properties men- 
tioned in the schedule. The eighth defendant, 
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on coming to know of this decree, applied to 
set aside the ex parte decree. But he was un¬ 
successful ooth, in the irial court and in tne 
appellate court. 

Then lie filed O. S. 915 of 1117 for a declara- 
non tnat he was entitled to a prior charge, in 
any event, over item No. 9 to the extent of the 
mortgage debt discharged by the fourth defen¬ 
dant. He had also applied for an injunction to 
restrain the execution of the decree against 
item No. 9. His petition for injunction was dis¬ 
missed. and his appeal, C. M. A. 287 of 1117, 
filed in the High Court, was dismissed with the 
observation that, if the eighth defendant was 
not barred by res judicata, by the reason of 
the decision in this case, it would be oDen to 
him to file a petition under Order XXI rule 95 
C. P. C. After this the eighth defendant did 
not conduct his suit. The properties were sold 
in execution of this decree and when the plain¬ 
tiff applied for delivery of possession, the 
eighth defendant intervened and objected to the 
actual delivery of possession of item No. 9. He 
stated that the mortgage right, which the 
fourth defendant had even before the date of 
the partition, was in no way affected by the 
decree in the case and that, therefore, he was 
entitled to retain possession of the property till 
the mortgage amount was paid to him. The 
execution court and the lower appellate court 
nad found that, since the eighth defendant was 
a party to the decree, he was bound by the 
terms thereof, and that he was not entitled to 
intervene in execution and object to the deli¬ 
very of possession of the property. He filed 
S. A. No. 420 of 1120 before the High Court. 
This Court allowed the appeal and remanded 
the petition for fresh enauir.v with the follow¬ 
ing observations and findings: 

“The 8th defendant's obstruction petition 
under Order 21 rule 94 C. P. C. has been 
thrown out on the ground that he is bound 
by the decree and that the effect of the 
decree was to declare the sale deed executed 
in his favour cancelled. The opinion taken 
by the lower courts is wrong. In the first 
piace the suit was filed after the partition. In 
the second place no issue was raised with 
regard to the validity or othei wise of the sale 
of item No. 9 in favour of the 8th defendant. 
The plaint did not contain a prayer for the 
cancellation of the sale deed. It has there¬ 
fore to be held that there is no bar by way 
of estoppel or res judicata in the way of the 
petition of the 8th defendant under Order 21 
Rule 94 C. P. C." 

Even after remand, the courts below held 
that the petition was not maintainable. The 
lower appellate court went a step further ana 
attempted to criticise the order passed in b. A. 
>20 of 1120. Even if the decision of the High 
Court in S. A. 420 of 1120 was wrong it was 
conclusive as between the parties in that cas. 
and it was not within the province of the 
courts below to comment on the same and to 
hold against the conclusions arrived at t» tne 
High Court. The learned appellate Judge cer¬ 
tainly went nut of his way m making such 
comments and it is necessary to mention that 
his conduct could not in any way oe justified. 
As mentioned already, even taking that the 
decision in S A. 420 of 1120 was wrong in 
principle, the parties to the same are b °und by 
that order. It is not for us to canvass, the r ° r 
rectness of that decision. That decision held 
conclusively that the original decision in this 
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case was no bar, by way of estoppel or res 
judicata for the eighth defendant’s petition 
under Order XXI Rule 94 C. P. C. The respon¬ 
dents' learned Advocate attempted to explain 
the finding in S. A. 420 of 1120 by stating that 
the question, whether the eighth defendant 
could set up a prior charge, had not been 
considered in that decision and that, therefore, 
the decision in S. A. 420 of 1120 was no bar, so 
far as that question was concerned. The appel¬ 
late court judgment in A. S. No. 18 of 1119, 
from which S. A. 420 of 1120 arose, would show 
that the petition was dismissed mainly on the 
ground that, as the ex parte decree stood, the 
eighth defendant was bound by it. that item 
No. 9 was clearly liable for the debt and that 
it was not open to the eighth defendant to 
challenge the validity of the decree in execu¬ 
tion. It was in view of these findings that it 
was held in S. A. 420 of 2120 that the eighth 
defendant was not in any way barred in setting 
up his prior charge. So it has to be held that 
the eighth defendant is entitled to agitate and 
establish his prior charge over the property. 

Since all the evidence in the case is before 
us, it has to be seen whether there was a prior 
charge, as mentioned by the eighth defendant, 
and whether that prior charge was also includ¬ 
ed in the partition deed. Ext. II. The provision 
in Ext. II had already been referred to and 
there it was stated that the money used by 
the fourth defendant for redeeming the prior 
mortgage belonged exclusively to her. and that 
the parties, who got this property in partition 
were to pay the same to the fourth defendant. 
Evidently, therefore, the mortgage charge had 
been extinguished by the partition deed. 
Ext. II. The plaintiffs could get a charge only 
on the properties divided and included in the 
partition deed as belonging to the tarwad The 
tar wad had only the equity of redemption over 
item No. 9 then, so that the mortgage right 
was not included and partitioned under Ext. II. 

The eighth defendant, in vie-v of the decision 
m S. A. 420 of 1120. is entitled to claim a 
subrogation to that right. 

It is, therefore, declared that the eighth 
' s ,-n n u ltled l ? retain possession of 

chareeri P on 7 ' S pa » d ,he mor ‘gage amount 
nff£f d th ite ? ,° f property. In reversal 
orders passed by the courts below his 
1S ’, therefore, allowed. The plaintiffs 

sfon oflhTl T symbolic delivery of posses- 
sion of the equity of redemption over item No 

fn the 6 fhS2 h d6f t ndant ls allowed a11 his costs', 

d"cLto , Y„ e< S C ri20 ,n o7 r S by hIm a,,er "" 

C/R.G.D. Order accordingly. 
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A. S. No. 310 of 1951, D/- 22-10-1951 

tiff d to D U i rrend ^ r P r °P erl y to plain- 

^“StPlatotUTs attempt 

Possession — Before D is compelled to deliver 


possession, she can claim refund of her charge. 

(Para 4) 

Anno: T. P. Act S. 100 N. 17. 

M. George, for Appellant; P. Narayana Pillai, 
for Respondents. 

REFERENCE . /Para 

36 Cochin 352 4 

JUDGMENT: The assignee-decree-holder is 
the appellant. This is a partition decree, by 
which the plaintnl was allowed a 5th share in 
the properties, alter declaring some alienations 
or portions thereof as invalid and not binding on 
the plaintiffs share. The plaintiff had also 
been allowed mesne profits. The debts propor¬ 
tionately chargeable on the property that would 
fail to the plaintiff’s share as well as the mesne 
profits which each of the defendants had to 
pay to the plaintiff were directed to be deter¬ 
mined at the time of the final decree. 

(2) By a final decree, passed on 22-7-1950, it 
was found that the debt, which the plaintiff had 
to pay, on the property in the possession of the 
8th defendant, was Rs. 341-8-0. The mesne 
profits due from each defendant were also de¬ 
termined. While the plaintiff took out execu¬ 
tion for the mesne profits there was a conten¬ 
tion by the defendants Nos. 8 and 9 that no 
interest on the mesne profits had been provided 
lor in the decree and that the plaintiff was not 
entitled to the same. The 8th defendant con¬ 
tended in addition that a sum of Rs. 341-8-0 
was due from the plaintiff to her and that this 
amount has to be set off against the amounts 
due from her to the plaintiff. Both these con¬ 
tentions were accepted by the lower Court; and 
the appeal by the decree-holder is against this 
order. 

(3) In passing the final decree, the Court be¬ 
low determined the annual amount due from 
each defendant and multiplied it by the num¬ 
ber of years for which the plaintiff was to get 
mesne profits. The product thus arrived at was 
mentioned in the final decree to be the amount 
of mesne profits due from the several parties 
to the plaintiff. The final decree did not, there¬ 
fore, provide for any interest on the mesne pro- 
fils On the other hand, it would be seen that, 
by the process adopted by the Court below, no 
mtcrest was ever intended to be paid. So, the 
plaintiff was not entitled to get any interest on 
the mesne profits, as contended by him. 

(4) The 8th defendant was in possession of the 
property \vhich she was directed to surrender 
to the plaintiff. This was under a sale deed 
from the other sharers, so that her possession 

olv} j v r° n ? fu ’ Besides * it was found that 
the 8th defendant was entitled to a charge to 
the extent of Rs. 341-8-0 on the portion of the 
property allotted to the plaintiff. It was per¬ 
fectly competent for the 8th defendant to use 
her possession as a shield against the plaintiff 
in the attempt to get possession. Being so it 
was Perfectly open to the 8th defendant to claim 
refund of the charge declared in her favour be- 
fore she was compelled to surrender possession 
of the property. The ruling in — •Manicka 
Menon v. Chakkunni Variath\ 36 Cochin 362 
is a proper authority for this position. It was 
seen that the 8th defendant was disnossesS 
of the property on 29-1-1125 through the inter- 
vention of Court at the instance of the nlointiff 

SM'S the Coit sheuld W 

allowed delivery of possession until the plaintiff 
deposited in Court the amount due to the 8th 

t ?i nce she had been already 2 
possessed of the property and since she was 
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satisfied that a set of! of the amount due to her 
against the sum due from her to the plaintiff 
the lower Court was right in allowing the same 
We do not see anything wrong in the order of 
the Court below. We confirm the same and 
dismiss the appeal with costs. 

C/R.G.D. Appeal dismissed. 
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Parameswararu and others, Appellants v. 
Narayanaru and others, Respondents. 

A. S. No. 570 of Ii2-!(T), D/- 11-1-1952 

Truvaneore Arbitration Act (11 cf 1115), S. 
II Arbitration without intervention of Court 
“7 Award — Application under repealed provi- 
eions of O. 39 R. 20. Tr. C.P.C. for filing award 
Jn Court and passing decree thereon — Petition 
can be treated as a suit for passing decree in 
terms of award — S. J1 does not affect such 
right — (Arbitration Act (1910), Ss. 14(2) and 

In an arbitration without the interven¬ 
tion of the Court an award was made by 
the Arbitrator and it was accepted by all 
the parties. Subsequently, however, one of 
the parties raised objections to the award 
and thereupon the petitioner filed an ap¬ 
plication under O. 39 R. 20 Tr. Civil P.C. 
for giving notice to the arbitrator for filing 
the award in Court and then passing a de¬ 
cree thereon. This application was made 
when the provisions of O. 39, Hr. 17 to 21 
had been repealed by S. 3 Travancore Ar¬ 
bitration Act 11 of 1115. The petition was 
tried as a suit and at the stage of argument 
the defendants contended that as the peti¬ 
tion was filed under O. 39 R. 20, C.P.C. 
which was repealed it was not maintain¬ 
able and that under S. 11(2) of the Arbi¬ 
tration Act (11 of 1115) the plaintiff had 
no right to approach the Court in the first 
Instance to cause the award to be filed in 
Court and to enforce it without first re¬ 
questing the arbitrators to file the award. 
The Court accepted the contention and dis¬ 
missed the suit. The plaintiff appealed. 

Held that when an award is produced in 
Court under S. 11, the Court has only to 
hear objections as provided for in the sub¬ 
sequent sections and pass an order to have 
It filed in Court. No decree on the same 
need be passed and the award itself could 
be executed as if it is a decree; but the 
provisions in Act 11 of 1115 do not take 
away the rights of a party to file a suit to 
enforce the award, so that a decree could 
be passed by the Court on the basis of the 
award. 1947 Trav. LR 799 and AIR 1926 
Cal. 998, Rel. on. < Para 3) 

Virtually, the plaintiffs’ petition was to 
have a decree passed on the award, which 
the Court could have done, even if it founa 
that the petition filed quoting the repealed 
provisions of the Civil Procedure Code was 
not maintainable. The plaintiffs must, there¬ 
fore be allowed to treat their petition as a 
plaint and continue the suit af^ri P a >* n * 
the necessary court fees in the Court be¬ 
low. (Para 6) 

Anno: Arbt. Act S. 14 N. 2; S. 17 N. 8. 10. 

N. Varadaraja Iyengar, for Appellants; T N. 
Bubramonia Iyer, Advocate General, for Res¬ 
pondents. 
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REFERENCES: Courtwar/Chronological/ Para* 
L 20 , Aift 1926 Cal 938: (53 Cal 65) 

( 47) 1947 Trav LR 799 3 

GOVINDA PILLAI J. : Plaintiffs 2 to 4 are 
the appellants. Plaimifis 1 to 4 and defendants 
1 *? r 3 „ were members of an undivided Namboo- 
dm Illom of which the 1st plaintiff was the 
Karnavan. There are three branches in the 
.Horn. The 1st branch is represented by the 
1 st plaintiff, the second branch by plaintiffs 2, 
3 and 4, and the third branch by defendants 1 
to 3. The plaint schedule properties belonged 
to the Illom. There were disputes between the 
plaintiffs and defendants regarding the mana¬ 
gement of the Illom properties and to settle 
them the matter was referred to an arbitration 
by executing an agreement by all the adult 
members on 17-7-1119. The arbitrators were 
Messrs. M. R. Madhava Warner, a senior Ad¬ 
vocate of the Mavelikara Bar and K. N. Nila- 
kanta Kaimal and P. Narayana Pillai, Vakils of 
the Thiruveila Munsifs Court. They considered 
the question referred to them and passed an 
award on 17-3-1119 after giving notice to the 
parties. Copies of the award were also given 
to the plaintiffs 1 and 2 and the 1st defendant. 
The copy given to the 2nd plaintiff was produc¬ 
ed along with the plaint. All the parties ac¬ 
cepted the award and agreed to abide by its 
terms and accordingly the shares in the money 
mentioned in schedule E to the award were re¬ 
ceived by them from the arbitrators by passing 
the receipts. Under this award the A schedule 
properties were allotted to the 1st plaintiff, C 
and D schedule properties to the plaintiffs 2 
to 4 and portion of F schedule to plaintiffs 1 to 
4. The rest went to the defendants. 

Subsequently' the 1st defendant at the insti¬ 
gation of the interested parties sent notice to 
the arbitrators objecting to the award. He was 
attempting to act against the provisions of the 
award. The petitioners therefore filed a petition 
purporting to act under rule 20, Order XXXIX 
C.P.C. Their prayer was to give notice to the 
arbitrators to file the original award and then 
to pass a decree thereon and also to allow 
them their costs from the first counter-peti¬ 
tioner The lower court registered this petition 
a? an original suit No. 98 of 1119 and issued 
summons to the counter-petitioners treating 
them as defendants. The 1st defendant opposed 
the plaintiffs. He stated that the points refer¬ 
red to in the arbitration agreement had no due 
consideration at the hands of the arbitrators, 
that no evidence was taken or called for, that 
the contentions of the parties were not heard, 
that Sarwaswadanom properties were not in¬ 
cluded in the agreement, that the self-acquisi¬ 
tions of Krishnaru the father of the 1st de¬ 
fendant were not intended to be included in 
the arbitration proceedings, that the 
the award was not notified to all the members 
of the Illom, that the award was vague and in¬ 
definite and was not written accordmg to law, 
that it was made without the knowledge an 
consent of the 1st defendant, that he had re¬ 
pudiated the same at the earliest possiblei op¬ 
portunity and that the award was not to be ac 
cepted The plaintiffs denied all these state 
mints'made by the 1st defendant, by filing a 
replication. 

(2) On the contentions raised by the parties, 
issues were settled and the court took also evt 
dence by examining the witnesses and accept- 
ing the documents. When the case was 
im for argument the defendants raised a 
Sfnu™ thaMhe petition filed by the platnti® 
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to cause the award to be filed was not main¬ 
tainable, for the same was done under rules 
17 to 21 of Order XXXIX of the C.P.C., that 
those rules were repealed and Arbitration Act 
XI of 1115 had been passed, and that under 
clause 2 of section 11 of tins Act the parties 
to the arbitration had no right to put in a 
petition to cause the award to be produced. 
The petition was therefore impeached to be 
not maintainable. The court below accepted 
the defence contentions raised at the final 
stage of the case and dismissed the suit with¬ 
out costs. The plaintiffs have come up in ap¬ 
peal. 

(3) The petition by the plaintiffs 2 to 4 which 
was filed as a plaint & numbered as an original 
suit had been filed on 13-11-1119 when rules 17 
to 21 of Order XXXIX of the C.P.C. had been 
repealed by section 3 of Act XI of 1115. Act XI 
of 1115 provided for arbitration except through 
the intervention of the court. Section 11 there 
provided for the procedure to be followed when 
the arbitrators had passed the award. It laid 
down that the award, was to be filed by the 
arbitrators in court at the request of the par¬ 
ties who referred the matters to the arbitra¬ 
tion.- It was therefore contended that no party 
could approach the court in the first instance 
to cause an award to be filed in court and to 
ask for its enforcement. Opinion is divided as 
to the propriety of the party approaching the 
court for an order for the production of the 
award by the arbitrators without first request¬ 
ing the arbitrators to file the award. When an 
award is produced in court under section 11, 
the court has only to hear objections as pro¬ 
vided for in the subsequent sections and pass 
an order to have it filed in court. No decree 
on the same need be passed and the award 
itself could be executed as if it is a decree. 
But the provisions in Act XI of 1115 do not 
take away the rights of a party to file a suit 
to enforce the award, so that a decree could be 
passed by the court on the basis of the award. 
The rulings in — ‘Chanda Pilfai v. Chacko*, 
1947 Trav LR 799 and — ‘John Batt & Co. v. 
Kanoolal & Co\ AIR 192G Cal. 938, support 
this position. Virtually, the plaintiffs’ petition 
was to have a decree passed on the award, 
which the court could have done, even if it 
found that the petition filed quoting the re¬ 
pealed provisions of the Civil Procedure Code 
was not maintainable. The appellants’ learned 
Advocate, when asked, stated that he was pre¬ 
pared to proceed as if the petition itself was a 
plaint in a suit to enforce the award and for 
passing a decree. This would necessarily make 
them liable to pay additional court fees In 
order to advance substantial justice to the par¬ 
ties we think that the plaintiffs must be allow¬ 
ed to treat their petition as a plaint and con¬ 
tinue the suit after paying the necessary court 
fees in the court below. The decree now* passed 
by the lower court is set aside. The case is sent 
back for disposal in the light of the directions 
given above. The costs hitherto Incurred by the 
oarties will abide the final result of the suit. 

Case remanded. 
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Joseph, Appellant v. Kunhiraman, Respondent 

D/ S - e il-7 d -19ll PealS N ° S ' 193 and 364 0f 1951 « 

fa) Debt Laws — Travancore Holdings (Stay 
of Execution Proceedings) Act (VIII (8) of 


1950), S. 2 — Act does not extend to a persom 
who is at best licensee or squatter. 

The provisions of Travancore Act VIII of 
1950 cannot be extended to a person who 
is at best a licensee or a squatter. Though 
he is there on the property only by sutTer- 
ance his interest can by no stretch of 
imagination be brought under the definition 
of the term "Holding” in S. 2 of the Act. 

(Para 4) 

(ii) Debt Laws — Travancore Holdings (Staj 
of Execution Proceeding >) Act (VUH8) of 1950), 
S. 3 (e) — Lands with buildings thereon are 
excluded from purview of Act. (Para 4) 

T. S Venkiteswara Iyer, for Appellant; K. 
Narayana Panicker, for Respondent. 

KOSHI J.: These two appeals arise from an 
appellate erder of the District Judge, Parur, 
who modified an order passed by the temporary 
District MunsilT of Perumpavoor in proceedings 
in execution of the decree in O. S. 739 of 1107 
on the file of his court. S. A. No. 193 is by the 
deciee-hoider and S. A. 364 by defendant 11. 
The decree is for eviction. The suit property 
belonged originally to the father of defendants 
11 and 12 who sold it to the plaintiiTs lUora. 
The Illom leased out the property with the 
building thereon to the predecessor-in-interest 
of defendants 1 to 9 and the suit in which the 
decree under execution was passed was to evict 
the successors-in-mterest of the original lessee 
from the holding. Defendants 11 and i2 were 
impleaded as they were found to be in posses¬ 
sion under the lessor or his heirs. Defendant 
11 contested the suit and even disputed the 
title of the lessor on the ground that his father 
by himself was incompetent to sell the pro¬ 
perty He also set up independent possession. 
But these contentions were repelled in all the 
courts and a decree was passed in favour of 
the plaintiff for surrender together with 
arrears of pattom. 

(2) Now when execution was sought to ba 
taken out by an assignee-decree-hclder defend¬ 
ant 11 opposed it for various reasons but the 
execution court repelled all the objections In 
these second appeals we are only concerned 
with one of the objections viz., whether the 
holdmgs (Stay of Execution Proceedings) Act 
Mil of 1950 or Act XXII of 1124. the Travan- 
core Prevenhon of Eviction Act would preclude 

nrnr d Hv Ce H 0lder tak !?* P^Ssion of the 
H JJ ? #y J . her f he mentioned that 
defendant 11 also disputed the assignee-decree- 

' tlelf e fn S f ,t e ‘ Th ? t ." iatter has now been set¬ 
tled in favour of the assignee and the only 

. for dedwon is what has been stated 
above viz. whether eviction can be allowed 
ihe execution court overruled the objection 
ii n f « cd t . he P r °Perty. the land as well as 

JSL,» U K d w 8 tc U b , c ^livered to the assignee- 
decree-holder. Defendant 11 preferred an an- 

peal against that order to the lower appellate 
court and the learned Judge there while con¬ 
firming the Munsifl's order so far as the land 
was concerned sot aside the remaining part of 
the order relating to the building. The decree- 
holder (assignee) appeals against the District 
Judge s order refusing eviction of defendant it 

as 

STRESS? the K, nsl “' s dedsl °" 

fhl 3) ™ e Question for our decision is whether 
the lower appellate court’s order calls for »nv 

interference at our hands. Paragraph 5 of that 
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order expressly states that it was conceded that 
Act XXII of 1121 has no application to the 
case and we need therefore only consider whe¬ 
ther Act VIII of 1950 has any application. We 
find two objections to apply the provisions of 
that Act to the present case. 

(4) In the first place defendant 11 had not 
obtained any titie cr interest in the lease-hold 
in favour of the predecessor-in-interest cf defen¬ 
dants 1 to 9. He was at best only a licensee 
or a squatter and we find no reason to extend 
the provisions of the Act to him. Though he 
was there on the property only by sufferance 
and (sic) his interest can by no stretch of ima¬ 
gination be brought under the definition of the 
term ‘•holding” in S. 2 of the Act. Secondly 
S. 3 (c) expressly excludes from the purview 
of the Act buildings rented out including 
houses, shops or warehouses and the site there¬ 
of together with the gardens or lands apperti- 
nent thereto. As mentioned earlier the lease 
here was of a land with building thereon. The 
Act cannot therefore be applied. 

(5) In view of the above. S. A. 193 has to be 
allowed and S. A. 364 dismissed. 

(6) In the result the modification introduced 

by the learned District Judge to the Munsifl's 
order is set aside and the Munsifl's order will 
stand restored in toto. S. A. No. 193 is allowed 
with costs and S.A. 364 dismissed with costs. 
C/R.G.D. Orders accordingly. 
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Chandy Devassya, Appellant v. Kuriayakko 
Varkey and others, Respondents. 

A. S. No. 355 of 1951, D/- 5-12-1951. 

(a) Debt Laws — Travancore Debt Relief 
Act (II (2) of 1116) Ss. 8, 9, 11 and 15 — 
Petition for payment of debt in instalments — 
Order must show what the debt was. 

(Para 2) 

(b) Debt Laws — Travancore Debt Relief 

Act (II (2) of 1116) Ss. 8, 9 — Debt coming 
within scope of Act — Debt in existence prior 
to 23-5-1112 — Fact that final decree was pass¬ 
ed on 20 - 12-1120 does not take debt outside 
scope of Act. (Para 2) 

(c) Debt Laws — Travancore Debt Relief 
Act (II (2) of 1116) S. 11 — One decree pass¬ 
ed — Amount of debt how calculated. 

Where there has been no appellate de- . 
cree but only one decree and that is the 
trial Court’s decree, and it was passed 
long after the date of the Debt Relief 
Petition, even if the amount of the debt is 
to be calculated on the basis of that de¬ 
cree under Section 11 of the Debt Relief 
Act the principal amount together with 
one-half of the same can alone be claim¬ 
ed up to the date of the decree If the 
debtor had offered to pay the debt under 
the provisions of Ss. 8 and 9 of the Debt Re¬ 
lief Act even before the passing of the de¬ 
cree the amount of the debt for the pur- 
pose of such payment has to. be fixed in 
a similar manner by taking into account 
the princioa! amount together with one- 
half of the same by way of interest. After 
thus fixing the amount it has to be seen 
whether the total amount of the instal¬ 
ment payments made by the ^oodant is 
sufficient to cover the debt as ireduced un¬ 
der Ss. 8 and 9 together with the future 
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Tr t a T S / R dU .L°?, t , he red u UCcd a ™ u "t. 1948 
- fVr r 44 Distinguished. 19-13 Trav LR 
oOj Relied on. (Para 2) 

Tile debtor can claim the benefit of the 
concessional payment under Ss. 8 and 9 
only in respect of the debt mentioned 
above. The costs awarded under the de¬ 
cree n\ the case is certainly outside the 
scope of the Act and hence he is liable to 
pay the whole amount of such costs. 

N. Padmanabha Panicker, for Appellar.t^T 
K. Joseph, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’43) 1943 Trav LR 509 2 

(’48) 1948 Trav LR 244 2 

SANKARAN J.The decree-holder in 
O. S. 931/1112 on the file of the Vaikom Mun- 
sifs Court has preferred this appeal against 
the order passed by the execution Court strik¬ 
ing the decree of! the file. The suit was for 
defaulted subscriptions due under a chitty 
hypothecation bond. The 1st decree in the case 
was passed on 16-7-1114. On the application 
of the plaintiff himself the trial Court review¬ 
ed that decree and set it aside and restored the 
suit to the file. Subsequently a fresh decree 
was passed on 20-12-1120. 

The defendant in the case had filed a peti¬ 
tion under sections 8 and 9 of the Debt Relief 
Act for payment of the debt in instalments. 
He has also been paying the instalments regu¬ 
larly. The debt due on 31-1-1116 as per the 
calculations made by the defendant has been 
completely wiped off according to him with 
the instalment payments already made. On 
30-6-1950 the decree holder filed a petition for 
a review of the order passed on the Debt Re¬ 
lief Petition and for permitting him to take 
out execution for realising the balance amount 
due to him under the decree. The defendant 
also had filed a petition on 7-2-1125 praying 
that the decree may be struck off the file. 
After considering the petitions in the light of 
the statements filed by both sides, the lower 
Court passed the order under appeal. 

(2) Apart from the question as to whether 
the lower Court’s order is substantially cor¬ 
rect or not, it has to be stated that the order 
as it stands does not show that the points of 
dispute between the parties have been judi¬ 
cially considered by the lower Court. The 
order does not even show the amount of the 
debt that was due on 31-1-1116 for purposes of 
payment under sections 8 and 9 of the Debt 
Relief Act. In view of the disputes between 
the oarties the Court was bound to fix the 
amount of the debt due on 31-1-1116 as con¬ 
templated by Section 15 of the Act. T.ne ques¬ 
tion whether the defendant is entitled to an 
order of discharge in respect 9 f the debt in 
question has to be considered in the light of 
the amount thus fixed. It is now not disputed 
bv the decree-holder that the debt is one com¬ 
ing within the scone of the Debt Relief Act. 
The debt undoubtedly came into existence 
prior to 23-5-1112. The fact that the final de¬ 
cree in the case happened to be passed only 
on 20 - 12-1120 cannot and will not take tne 
debt beyond the scope of the Debt Relief Act. 

On behalf of the decree holder it is con¬ 
tended that the amount of the debt has to be 
calculated on the basis of the first decree that 
was oassed on 16-7-1114. Such a contention is 
put forward obviously with the intention or 
getting the benefit of the interest accruingdue 
from 16-7-1114 up to 31-1-1116 f°r the Purpose 
of making a calculation under Section ll oi 
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the Debt Relief Act. But the contention put 
forward by the decree-holder cannot prevail in 
view of the fact that the decree that was pass¬ 
ed on 16-7-1114 was set aside and the suit re¬ 
sided to the file. When the Debt Relief Peti¬ 
tion was filed by the defendant there was no 
decree in the case. The decree in the case 
was ultimately passed only on 20-12-1120. 

The ruling reported in 19-18 Trav. L.R. 244 is 
relied on by the learned Advocate for the ap¬ 
pellant in support of his contention that for 
the purpose of calculation under Section 11 of 
the Debt Relief Act the date of the decree to 
he taken into account is the date of the first 
decree in the case. The distinction that was 
drawn in that case was between the date of 
the first Court’s decree and the date of the 
appellate Court's decree & it was pointed out 
that the decree that is passed by the appellate 
Court is only the decree which should have 
been passed by the trial Court and that there¬ 
fore the date of the trial Court’s decree should 
be the basis for making calculations under 
Section 11 of the Debt Relief Act. 

The principle laid down in that case has 
no application to the facts of the present case. 
Here there has been no appellate decree. 
There is only one decree and that is the trial 
Courts decree, and it was passed long after 
he date of the Debt Relief Petition. Even if 
the amount of the debt is to be calculated on 
the basis of that decree, it is clear that under 
section 11 of the Debt Relief Act the princi- 
pal amount together with one-half of the same 
could alone be claimed up to the date of the 
decree Since the debtor had offered to pay 
the debt under the provisions of the Debt Re¬ 
lief Act even before the passing of the decree 
the amount of the debt for the purpose of such 
payment has to be fixed in a similar manner 

tLM kmg -I?* 0 ac £°l“ lt th ® Principal amount 
together with one-half of the same by way of 

interest The Full Bench decision in 1943 
Irav. L.R 509 is to that effect. All the same 
it is seen that the principal amount of the debt 
liJ 10 ! f wh ? t \ s stated in the statement filed by 
the defendant. From the decree passed in the 
° n 20-12-1120 which is binding on both 

?$ Fs 8508 rL Se f n Th at the principal amount 
is rs. 8508 Chs. 3. The amount of the debt for 

filo P ur P°se of the Debt Relief petition will b“ 

° n , basis, that is, by adding t 0 this 

pnne pal amount one-half of the same by wa v 

has ,n io ei h?- ~ A “ er A US fixinB ‘heTmoun it 
thi 1 m se f n whether the total amount of 
the instalment payments made by the defen- 

fiSi ,S s V- fflc,e 2 t 10 cover the debt as reduced 
under sections 8 and 9 together with the fun.™ 

reduced amount.*^ 6 ' UtUre 

the Cn defer i dan t can claim the benefit of 
yje concessional payment under sections « 

| If minted & *■£*«* 

zsmsMM 

posit of Fs. 64 Chs 2 owr InJ i tha A on de- 

a ft 


cution diary in the case shows that such an 
order was passed on a date to which the case 
was not posted for any purpose whatever. 
Thus the order of 3-7-1950 has to be taken to 
have been passed without heaiing the decree- 
lioider and without notice to him. The appli¬ 
cation put in by the decree-holder for a re¬ 
view of the order passed on the debt relief 
petition was already pending consideration by 
the Court and until that matter was disposed 
of and the amount of the debt was fixed after 
a due consideration of the statements filed by 
both sides, there was no occasion to nass the 
above mentioned order of 3-7-1950. 

Under these circumstances, it cannot be said 
that the decree-holder is concluded by that 
order. As already stated, the costs covered 
by the decree in the case cannot be treated as 
part of the debt paid in instalments under 
the Debt Relief Act. 

What the lower Court has to do is to fix 
the amount of the debt for the purpose of the 
Debt Relief Petition in the mariner already 
indicated and then to see if that debt has been 
completely wiped off by the instalment pay¬ 
ments already made by the defendant. If it 
is found that any balance is still due from him,, 
he may be allowed to pay up such balance 
within a reasonable time to be fixed by the 
Court in case the defendant has not already 
become a defaulter resulting in a forfeiture of 
his right to the benefit of the payments un¬ 
der sections 8 and 9 of the Debt Relief Ac* 
If there is any excess in the instalment pay¬ 
ments made by him, such excess will go in 
°i the a ™ unt of costs due from him 
™ d ® , lhe . decree. If even after satisfying the 
amount of such costs, there is still a balance, 
the defendant will be entitled to get a refund 
“J ®! 1 balance. If on the other hand anything 
more is due to the decree-holder either out of 
the amount of the debt or out of the amount 
of the costs, he will be entitled to realise that 
amount from the defendant. 

(4) In the result the order of the lower 
Court is set aside and the case is sent back to 

nnLr Wer £°!i rt i for fresh dis POsal of the ap- 

the decree-holder and the 

n ffuehf of’th" a K C ° rda r Ce with law a nd 
TJnrW *K? h • of th f observations made above 
Under the circumstances of the case we mak^ 

» order as to the costs tn this'aSert " laki ’ 

_ C ase remanded. 
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A. S No. 791 of 1950, D/- 13-7-1951. 

cxecut^n °l»u Ct (1908) -Art. 183 - Revival 0 f 
j X f.™ lon Petition — Execution petition for 
delivery ° f properties and for sale of defen- 

proflts °55fJ P r °Perties for realisation of meme 
b and eosts — After delivering certain 
i eras of property Court striking off 

SvsF ssnsssf t 

Anno. Lim. Act Art. 182, N. 143 Pt 1. 
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ot the Parur District Court has preferred this 
appeal against the order passed by the learned 
District Judge of that court on 5-10-1950 that 
the execution is not barred by limitation. The 
decree is one lor partition and the question of 
limitation was one of the objections raised in 
the court below by the appellant. The learned 
Judge overruled all the objections raised but 
befoie us only the question oi limitation was 
pressed. 

(2) The learned Judge’s decision that there 
was no bar of limitation is based on a prior 
order passed on 10-3-1950. On an objection by 
another defendant the court then held that the 
execution was not barred. It was however 
pointed out that that order was passed in a 
proceeding of which the present appellant had 
no notice. The progress diary shows the appel¬ 
lant had refused to accept notice. In the cir¬ 
cumstances we thought it proper to look into 
the question of limitation on the merits and 
our conclusion is that the learned Judge’s order 
dated 10-3-1950 is perfectly right. 

(3) The present execution which has since 
been allowed to be amended was filed on 25- 
12-1123. That purports to be one to revive 
some earlier execution applications the last of 
which alone viz., that dated 8 - 12-1 111 need be 
noticed here. That petition asked for delivery 
of the properties already divided by metes and 
bound and for the sale of the defendant’s pro¬ 
perties for realisation of mesne profits and 
costs. After effecting delivery of certain items 
ithe decree-holder was entitled to. the court 
struck off that application on 28-1-1113. The 
view the lower court took about that disposal 
was that it was purely for ministerial pur¬ 
poses and that there was no judicial disposal 
of the execution petition. We are of opinion 
that the learned Judge is right. There remain¬ 
ed other properties yet to be delivered and no 
stet> whatever was directed to be taken pur¬ 
suant to the prayer for sale of the properties 
set apart for realisation of mesne profits 3n 1 
costs. The learned Counsel for the appellant 
contended that so far as the latter prayer was 
concerned the execution application was an in¬ 
valid one in that it was not accompanied by 
the schedule of the properties to be proceeded 
against as enjoined by the rules. The answer to 
it is that the court did not reject the petition on 
that ground nor did it call upon the decree- 
holder to furnish the necessary schedule. In 
these circumstances we cannot help thinking 
that there are still unspent reliefs in the appli¬ 
cation dated 8 - 12-1111 and that the disposal 
cannot be treated as valid or proper. That 
must bs deemed to be pending when the pre¬ 
sent execution petition was filed and the latter 
is in order when it seeks only for the enforce¬ 
ment of the unspent prayers in the earlier 
application of 8-12-1111. But the execution 
court will see that reliefs not asked for in '£ 
arc not sought to be introduced during the 
course of the present execution. The court will 
also call upon the legal heirs of the decree- 
holder to furnish a schedule of properties they 

seek to proceed against. ... lt mpr :* 

(4) The appeal is therefore without merit 

and we dismiss it with costs. 

C/G.M.J. Appeal dismissed. 
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Aiyappan Krishnan. Appellant v. Narayanan 
Krishnan and another, Respondents. 

Second Appeal No. 400 of 1951, D/- 8-11-1951. 
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*bt , L ^ WS rr Travancore-Cochin Holdine 
(Stay of Execution) Act (VIII (8) of 1950)-! 

ZtlT? - Chitty hypothecation by unregis¬ 
tered deed in favour of C and 1 ) — Redemption 

j ?-u rCe ,-~ C a l lcl D lield entitled to price of 
lcdeniption and not possession of property. 

Originally the sub-kanom was in favour 
ot A who transferred his rights under it to 
d. who in his turn executed an unregistered 
emtty hypothecation bond in favour of C 
and D charging the same. Subsequently 
a redemption suit was brought and decreed 
and possession was given to decree-holder. 

C and D applied for re-delivery under Act 
3 of 1950. 

Held that C and D had not completely 
become possessed of right of B and that 
such a transfer could not be effected without 
a registered instrument. All that they 
were entitled to was not the re-delivery of 
the property to them, but they got the right 
to receive from the court the amount, the 
decree-holder had to pay as the price of 
redemption. C and D did not hold any 
lease-hold right in the property, even assum¬ 
ing that the sub-kanom constituted a 
holding within the meaning of Holding 
(Stay of Execution Proceedings) Act 8 of 
1950. (Para 3) 

P. Vasu, for Appellant; K. Narayana Panicker, 
for Respondents. 

REFERENCE. Para. 

(’51) 1951 Ker LT 73: (AIR 1951 Trav-C 190) 2 

JUGDMENT: This second appeal arises 
from an order in execution passed by the tem¬ 
porary District MunsifT, Shertallai which was 
confirmed on appeal by the learned District 
Judge of Alleppev. The decree was one per¬ 
mitting the redemption of what was styled a 
kanapattom. It was really a sub-kanom. Pur¬ 
suant to the decree the decree-holder obtained 
delivery of the property through court. But on 
an application filed by Defendants 3 and 4 
purporting to be made under Act VIII of 1950 
the learned Munsiff directed re-delivery to be 
made to them. This order was passed after 
over-ruling the decree-holders objection and his 
appeal from the order was, as stated above 
unsuccessful. Hence this second appeal by the 
decree-holder. 

(2) Originally the so-called sub-kanom was 
in favour of defendant 1. He transferred his 
rights under it to defendant 2 who executed a 
chittv hypothecation bond in favour of defen¬ 
dants 3 and 4 charging the same. The suit was 
brought subsequent to these events The ques¬ 
tion whether the demise in favour of defendant 
1 would fall within the purview of Act \III ot 
1950 is really debatable, particularly in view ot 
the decision reported in — ‘Ouseph Ouseph v. 
Roma Iver’. 1951 Ker L T 73. We do not how¬ 
ever think it necessary to examine the question 

here. 

(3) Defendants 3 and 4 who applied for re¬ 
de’iverv have not in our opinion became com¬ 
pletely possessed of the rights of defendant 2. 

They’had at first a hypothecation over it but 

after the decree by a joint apphcation fled by 
defendants 2 to 4 on 6-10-1124 they got 
right to receive from court the amounts Hie 
decree-holder had to pay as the price of redernp 

tSSBF&SS ^lidf/V''effected without a 
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registered instrument. Secondly though posses- 
sion would also seem to have passed to defen¬ 
dants 3 and 4 the arrangement appears to us 
to be in the nature of machinery for the purpose 
of realising the amounts due under the hypo¬ 
thecation bond. As such assuming (without 
deciding) that the so-called sub-kanom consti¬ 
tuted a holding within the meaning of Act VIII 
of 1950 we are unable to persuade ourselves to 
hold that a lease-hold right in the property is 
owned or possessed by defendants 3 and 4. 
This second appeal must hence succeed and we 
decide accordingly. The appellant will have 
his costs throughout from the respondent. 

(4) Order accordingly. 

C/R.G.D. Appeal allowed. 
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KOSHI AND GOVINDA PILLAI JJ. 
Lonan, Appellant v. Varghese, Respondent. 

C. M. Appeal No. 19 of 1951, D/- 8-1-1952. 
Civil P. C. (1908), S. 13G — “District Court“ 
m S. 108, Cochin Civil P. C. includes “District 
Court” in erstwhile Travancore State in view 
of Ss. G and 9 of United State of Travancore and 
CocJiin Administration and Application of Laws 
Act — <Cochin CiviI p C. (29 (XXIX) of 1111), 
5r T /Waited State of Travancore and 
r ocnin Administration and Application of Laws 
Act (G (VI) of 1125), Ss. 6 and 9). 

Even though the Cochin Code of Civil 
Procedure was intended to have operation 
only within the confines of the Cochin 
State, in the light of the express provi- 
.sions of Sections C (2) and 9 of the Admi¬ 
nistration and Application of Laws Act 
th f e ,ferm -District Court’ occurring in 

S. 108 of the Code has to be held to embrace 
every District Court in the Travancore- 
Cochin State. In view of this it is idle to 
contend that a District Court in the 
erstwhile Travancore territory cannot after 
L h ®, ' nte 8{? tl0 . n u be treated as a District 
Court within the meaning of S. 108 of the 
Cochin Civil Procedure Code. Consequently 
a Court in the erstwhile Travancore terri- 

°“‘ a P rece Pt under S. 108 
for attachment before judgment issued bv 

? vi£ versl" 6 ersUvhile Cochin State or 

a „?, e ' d . h0 \ v< ; ver > that the question had only 
academic interest in view of the fact that 
p . C. 1908 has since been applied 
to the Trayancore-Cochin State (Paras 3 4 ) 
Anno: Civil P. C„ S. 136 N. 6, 7. ’ 

T. N. Sundara Iyer, for Appellant. 

KOSHI, J: This Civil Misc. appeal is directed 

Aniikafima. order of the Additional District Judge, 

SS 36 * ■' /ssa 

inat court for attachment before iudement a f 

k * n £ ue cou rse the Parur Dist Pnnt? 

Drovkfnn^ e a f ta , c k™ e nt in accordance with the 
provisions contained in Section 108 

1952 Trft.Co/69 d: 70 * 


On notice of the attachment being served on 
the respondent he entered appearance before the 
lower court and contended ‘inter alia* that the 
Anjikaima! District Court had no jurisdiction to 
cause attachment before judgment of properties 
lying within the jurisdiction of the Parur District 
Court. The basis of the contention was that the 
District Court contemplated by Section 108 (Co¬ 
chin Civil P. C.) through whose medium the 
attachment was to be effected was a District 
Court within the jurisdiction of the erstwhile Co¬ 
chin State and that notwithstanding the integra¬ 
tion of the states of Travancore and Cochin, a 
Court situate within the territory of the erst¬ 
while state of Cochin cannot cause attachment to 
be effected of the properties situate in the terri¬ 
tory of the erstwhile State of Travancore. The 
contention was found acceptable with the learn¬ 
ed Judge in the Court below & he accordingly 
directed the attachment to be lifted. The plain¬ 
tiff has hence brought this appeal. 

(2) We have no hesitation to hold that the 
view taken by the learned Judge is clearly 
wrong. The learned Judge placed reliance upon 
section 4 of the United State of Travancore and 
Cochin Administration and Application of Laws 
Act, 1125 to hold that the term ‘District Court* 
in section 108 cannot have any extended mean¬ 
ing on account of the integration of the two 
States & that until the laws are intergrated that 
term should continue to have the same import 
as it had before 1st July 1949 when the integra¬ 
tion of the States took place. Section 4 of the 
??•* jL * th . e corres Ponding provision in the 
VP]'™ State of Travancore and Cochin Admi- 

«*S.i a ". d A P phcat,on of Laws Ordinance, 
11-4 which it replaced, provides that the exist- 
ing laws in Cochin should continue to be in force 
JPJ, 1 ?? ternl ?r s v of Cochin. Section 3 contains a 
similar provision that the existing laws in Tra¬ 
vancore should continue to be in force in the 

territory of Travancore. The learned Judea 
however nmiHorJ . . . . 



is as follows: 

All Civil Courts constituted, appointments 

rnnf G> !> mits , fixed jurisdiction and powers 

Civifcourts" A er t thG - Trava P core a nd Cochin 
chn Courts Act prior to the appointed day 

as if ^he V Civii a p d e ! TecUve for aU Purposes 
as it the Civil Courts were constituted an- 

SSn Tnd made> HmitS were arid 

lita A Uon anc * P°wers were conferred bv 
the Government of the United State.” ° y 

to contend provision if is idle 

uj contend that a District Court in the er^t 

4cn ^ ocn ; n Mate has a common exerntive » 

ss* s rursjs• "-ws 

.»d 3 AS£iLTTawVic! hc 1 ,^T inl! , tr ‘. , i'>" 
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Even though the Cochin Code of Civil Proce- 
dure was intended to have operation only 
within the confines of the Cochin State, in the 
Ught of the express provisions (Sections 6(2) 
and 9) of the Administration and Application 
of Laws Act, 1125 referred to above the term 
District Court* occurring in Section 108 has 
to be held to have the extended meaning 
sought to be given to it by the appellant. It 
must now embrace every District Court in tb* 
Travancore-Cochin State. 

(4) Except for the present case the question 
can have only an academic value. The Civil 
Procedure Act V of 1908 has since been ex¬ 
tended to the Travancore-Cochin State. We 
have therefore not thought it necessary to 
consider the question at any great length. The 
appeal had to be heard ex parte as the res¬ 
pondent failed to enter appearance though he 
was personally served with the notice issued 
from this Court regarding the institution of 
the appeal. 

(5) For reasons stated above we allow the 
appeal with costs, set aside the lower Court’s 
order and direct that Court to pass a final 
order in the matter after considering the res¬ 
pondent's objections, if any, to the attachment 
before judgment on the merits. 

C/R.G.D. Appeal allowed. 
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KUNHI RAMAN C. J. AND SUBRAMANIA 

IYER J. 

Madhavan Pillai Sivarama Pillai, Appellant 
v. Narayana Pillai Krishna Pillai, Respondent. 

Second Appeal No. 74 of 1125, D/- 12-11- 
1951. 

Limitation Act (1908) Art. 120 — Travan- 
core Limitation Act, Art. 109 — Applicability 
— Suit against surety for recovery of money 
withdrawn by him from Court — Starting 
point. 

A brought a suit for specific perfor¬ 
mance of an agreement to sell against B 
and C, a mortgagee from B. Along with 
the suit A deposited the consideration for 
the sale and prayed that the sum of Rs. 346 
which represented the mortgage money 
might be paid to B therefrom only on his 
giving security for its redeposit in Court 
in case the mortgage in favour of C was 
found to be binding on the property. The 
suit was decreed by the trial court after 
finding that the mortgage was not binding 
on the property. A appealed against the 
decree in respect of costs only. After the 
disposal of the appeal B executed a sale 
deed in A’s favour in accordance with tne 
decree. K who had stood surety for B had 
in the meanwhile withdrawn the amount 
of Rs 346 from the Court. B then institut¬ 
ed a suit against K for recovery of he 
amount withdrawn by him from the Cornt. 
The question was whether the suit was 
barred by limitation. 

Held that the proper article applicable 
to the suit was the residuary Art. 109, 
Travancore Limitation Act (corresponding 
to Art 120, Limitation Act) and the start¬ 
ing point of limitation was the complete 
exoneration of K from the obligation un¬ 
dertaken by him under the security bond 
executed by him to Court. Until the dis¬ 
posal of appeal filed by A it could not be 
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said that the decree of the trial Court had 
become absolutely final and that K was 
exonerated from the liability under the 
bond. The suit having been filed within G 
years from such date was not barred by 
limitation. (Para 

Anno: Lirn. Act Art. 120 N. 14, 26. 

„ V lr , Sankaranarayana Pillai, for Appellant- 
P. Kochuknshna Pillai, for Respondent. 

JUDGMENT : Second defendant is the appel¬ 
lant in this second appeal. Defendants 1 to G 
are the wife and children of deceased Kunhan 
Pnlai. The suit is filed against them as the 
legal representatives of the deceased for re¬ 
covery of Rs. 346-14-8 with interest thereon 
which is the amount drawn by the deceased 
Kunhan Pillai from court in O. S. No. 427 of 
1106. That was a suit filed against the plain¬ 
er in this case who was the first defendant 
there, for specific performance of an agree¬ 
ment to sell immovable property. The first de¬ 
fendant there had executed a mortgage in 
favour of the second defendant and another 
person who was a minor a few days before the 
suit. Along with that suit the plaintiff depo¬ 
sited in court Rs. 500/- which was the consi¬ 
deration agreed to be paid for the sale but 
prayed that Rs. 346-14-8 thereout may be paid 
to the first defendant only on his giving secu¬ 
rity to the court for its redeposit whenever 
demanded by the court should the mortgage in 
favour of the second defendant and the minor 
happen to be found to be binding upon the 
property. 

The trial court found that the mortgage was 
not binding as it was unsupported by conside¬ 
ration. The decree of the trial court is dated 
21-5-1112. The plaintiff filed an appeal against 
that decree in respect of costs. The appeal 
was finally disposed of on 30-12-1114. After the 
disposal of the appeal the present plaintiff 
executed sale deed in favour of the plaintiff in 
the earlier suit pursuant to the decree passed, 
on 23-12-1115. That brought to a close the 
controversies in O. S. No. 427 of 1106 . The 
first defendant therein thus discharged all his 
obligations in respect of the property, agree¬ 
ment to sell which occasioned the suit and he 
became entitled to get the money winch was 
drawn out on security by Kunhan Pillai. He 
accordingly applied on 26-2-1116 in the execu¬ 
tion department m O. S. No - 42 7 °f U 06 foi 
recovery of the money from defendants 1 to o 
here as legal representatives of the deceased 
Knnhan Pillai. They contended that the relief 
was not to be granted in execution and that 
contention was upheld by the court dismissing 
the application on 16-8-1117. This suit results. 

The only contention that is raised before us 
by the learned counsel for the appellant is that 
the claim is barred by limitation Both he 
courts below found against this plea on tne 
ground that calculated from the date of the 
decree in appeal and excluding the period 
taken for the prosecution of the claim n the 
execution department the suit wiU be withir 
time if the period of limitation be three years. 
Learned counsel for. the appellant contends 
that the period of limitation is three years but 
that period ought to be ca l cu * a ‘^ r / r £™ 
date of the decree of the firs court because 
the controversy in appeal related only to tne 
costs awarded and the period taken 
cuting the matter in execution department can 
not be excluded because that proceeding 

not prosecuted bona fide. article to 

(2) It seems to us that the PrpPcr articie o 
apply in this case is the residuary article 
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which is Art. 109 of the Travancore Limitation 
Act corresponding to Art. 120 of the Indian 
Limitation Act. Here was a case where Kun¬ 
han Pillai drew money out of court and gave 
a security bond undertaking to bring back the 
money to court whenever demanded should 
the contention of the mortgagee be found in 
his favour. Until Kunhan Pillai’s obligation 
undertaken by him under the bond executed 
to court was discharged finally the plaintiff >'n 
the present case who was the first defendant 
there and the vendor of the properties had no 
cause of action to ask for the money from 
Kunhan Pillai. It cannot be said that‘the re¬ 
lationship between Kunhan Pillai and the pre¬ 
sent plaintiff was that of debtor and creditor 
in the sense contemplated by the articles re¬ 
lating to debts in the Limitation Act. It was 
a peculiar relationship for which no special 
provision is made in the Limitation Act. As 
such, the applicatory article is 109 and the 
starting point of limitation is the complete 
exoneration of Kunhan Pillai from the obliga- 
lon undertaken by him under the security 
bond executed by him to court. 

It cannot be said that until the date of the 

feVV PPea ' ° bl ‘g a,ion s of Kunhan 
tho court bad terminated. Though the 
a PP oal . ' V ? s , pre ,i ented by the plaintiff it was 
competent for the second defendant and the 
minor who were the mortgagees to present a 
~ of objection which couldbe 
of !u e a PP ea l and in which event 
notwithstanding the decree passed by the trial 

eH U hv d ^,n ar J Rg . <he tP° rt Sage to be unsupport¬ 
ed^ consideration there could very well have 
been a decree upholding the mortgage and the 
consideration therefor. So that until the dis- 

Dhflnthr . the ap P eal though presented by the 

frial rnnr. c ? n ” ot . be said that the decree of the 
trial court declaring that the mortgage is up- 

• w swsxs 

applicable is the residuary article it has not 

mmwm 

the periods s&yeSrs T^ U f y U ? der which 

accordingly dismissed with^ost^ 0 "" 1 3Ppeal is 

Appeal dismissed. 
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tion of (he decree debt for which the 
branch was made responsible but the en¬ 
tire decree. The 1st defendant thereafter 
executed a promissory note in favour of 
the decree holder and satisfied the decree. 
The payee under the promissory note filed 
the suit claiming relief against the 1st de¬ 
fendant as also against the sub-tarwad of 
himself and defendants 11 to 18. The 
District Judge granted a decree against the 
sub-tarwad of defendants II to 18 to the 
extent of 29/45 of the claim made by the 
plaintiff because that was the fraction of 
the liability under the original decree 
which had been allotted to this sub-tarwad. 

There was second appeal on behalf of 
T hc sub-tarwad which was aggrieved by 
the decree of the Dist. Judge granting re¬ 
lief against it to the extent of 29/45 of the 
claim made by the plaintiff. There was no 
memorandum of objection filed by the 
plaintiff m respect of the remaining por¬ 
tion of the claim that had been disallow¬ 
ed by the District Judge. The High Court 
found that the assets that were made over 
to t.ie 1st defendant for purpose of dis¬ 
charging liability under the decree against 
ta ™’ adwere realised by him and were 
for own personal purposes and 
that no part thereof had been used for the 
purposes of his sub-tarwad. They could 
not however find their way to exoneratin'’ 

} be .. s *u' t . arwa d from the fractional lia¬ 
bility that was fastened upon them by the 
decree of the District Judge but granted 
an equitable relief to them and directed 

• hat the plaintiff should, in the first in- 
stance, proceed against the 1st defendant 
a " d .f. ould Proceed against the sub-tarwad 
of defendants 11 to 18 only if satisfactio 
could not be had from those assets 

Held that the High Court did not -rant 
any new decree to the decree-holder h 
tn^he 1 y . ma . kmg an in road upon his rights 

bv direct ne thi c °‘ lferring an advantage 

• reeling the sequence m which 

flrwad 0 ^/ V* defe ” dant a " d of the sui- 

execution t0 A he P roceeded against hi 
execution of a decree which he had 

l«v dy of bt th^A The r quantutn of the Mabt 
ity of the respective parties as fiv^d 

herein was not interfered with The lin 

I 

r°L cpc - s -« n - ”.‘s a M n.\ 8> 

Mv tfs? 4 ?r 

s 5 yJSSA ffSfK? & 

must be s Uch as to make it> 

P n ‘ )ss,b ' e .. ln .accordance with law and with- 
i? ,'he jurisdiction of the court n a «in» 
it. 19 All 174 and 21 All 361 (FB) Relcom 

Anno: C.P.C., S. 38 N. 9, S. 47 N. 76?77 6> 

3 ' P -r 

up» e LTTT 0 

ssrs^ss ^ of '3S&31 

Anno: C.P.C., O. 23 R. 3 N. 2. (P&ra 5) 
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Where on an earlier occasion when 
execution was taken out against the sub- 
tarwad for the entire amount covered by 
the decree, the sub-tanvacl did not ques¬ 
tion the quantum of the liability in their 
written objection, the mere omission to 
raise a plea in the objection will not bar 
the raising of the plea in subsequent pro¬ 
ceedings in execution. G All 269 (PC) Ref. 

(Para 7) 

Anno: C.P.C., S. 11 N. 23. 

R. Nilacanta Kartha, for Appellant; T. N. 
Subramonia Iyer, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
C84) 6 All 269: (11 Ind App 37 PC) 7 

(’97) 19 All 174: (1897 All WN 9) 6 

( 99) 21 AIL 361: (1899 All WN 91 FB) 6 

SUBRAMANIA IYER J.: The 15th defendant 

in O. S. 813 of 1102 on the File of the MunsifT’s 
Court, Shertallai, is the appellant in this 
second appeal. The question raised is whether 
the properties of the sub-tarwad of defendants 
il to 18 can be proceeded against in execution 
of this decree only to the extent of 29/45 of 
the decree amount or to the full extent. 

(2) The facts have to be briefly stated. 
There was a decree for money passed against 
a Nayar tarwad of which defendants 1 and 11 
to 18 formed a branch whereof the 1st defen¬ 
dant was the karnavan. This was in the year 
1095. In the year 1096 there was a partition 
in that tarwad under which 29/45 of the 
decree debt was allotted to this branch. Under 
that partition assets were specially made over 
to the 1st defendant sufficient to satisfy not 
merely the fraction of the decree debt for 
which the branch was made responsible but 
the entire decree. The 1st defendant thereafter 
executed a promissory note* in favour of the 
decree holder and satisfied the decree. Subse¬ 
quently he executed a mortgage in favour of 
the defendants 2 to 10 reserving from out of 
the consideration a sum sufficient to discharge 
the liability under the promissory note. The 
mortgagees defaulted in discharging the debt 
pursuant to the said reservation. 

The payee under the promissory note filed 
the Suit (O. S. 813 of 1102) claiming relief 
against the 1st defendant as also against the 
sub-tarwad of himself and defendants 11 to 18. 
Defendants 11 to 18 disclaimed liability under 
the promissory note. Their contention was 
that it was beyond the competence of the 1 st 
defendant to execute the document though he 
was the karnavan of the sub-tarwad. The trial 
court dismissed the claim as against the sub- 
tarwad upholding their contention. In appeal, 
however, the learned District Judge modified 
the decree of the District MunsifT and granted 
a decree against the, sub-tanvad of defendants 
! l to 18 to the extent of 29/45 of the cllaim 
made by the plaintiff because that was the 
fraction of the liability under ^e original 
decree which had been allotted to ’h'^ sub 
tarwad; The 14th defendant on behalf of he 
sub-tarwad filed a second appeal before tne 
erstwhile Travancore High Court claim mg com¬ 
plete immunity from liability for the sub- 
tarwad that is to say immunity from tne 
fractional liability fastened upon the sub- 
Ian^ District Judge .and seeking 

restoration of the decree of the trial Court. 

The learned Judges of the High Court found 
that the assets that were made over t° the 1st 
defendant for purpose of . dl ^harging^abihy 
under the decree against the 
realised by him and were used for his own 
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personal purposes and that no part thereof had 
been used for the purpose of his sub-tanvad 
ItM could not however find their way to 
exonerating the sub-tarwad from the fractional 
liability (that is, to the extent of 29/45 of the 
decree debt) that was fastened upon them by 
the decree of the District Judge but granted 
an equitable relief to them and directed that 
the plaintiff should, in the first instance, 
proceed against the assets of the 1st defend 
dant (who appears to have been dead by that 
time) in the hands of his legal representatives 
and can proceed against the sub-tanvad of 
defendants 11 to 18 only if satisfaction could 
not be had from those assets. 

(3) The decree-holder attempted to execute 
the decree against the assets of the 1st defen¬ 
dant but could recover nothing. He, therefore 
sought to proceed against the properties of the 
sub-tarwad of defendants 11 to 18 for the 
entire money due under the decree. Various 
objections were raised by the sub-tanvad but 
the only one that is raised before us in the 
second appeal, is as already stated, as to the 
quantum of the liability of the sub-tanvad 
under the decree. The courts below found 
against the sub-tarwad. 

(4) Mr. Kartha, learned counsel for the 
appellant contends that the decree passed in 
second appeal by the High Court of Travancore 
is not very clearly worded and has therefore 
to be construed with reference to the circum¬ 
stance under which that decree happened to 
be passed. The second appeal was on behalf 
of the sub-tanvad which was aggrieved by 
the decree of the District Judge granting relief 
against it to the extent of 29/45 of the claim 
made by the plaintiff. There was no memo¬ 
randum* of objection filed by the plaintiff in 
respect of the remaining portion of the claim 
that had been disallowed by the District Judge. 
The plaintiff had therefore a decree against? 
the sub-tarwad to the extent of 29/45 of the 
claim. It was this decree that was sought to 
be set aside in the second appeal. That decree 
was not set aside and the sub-tanvad was not 
declared to be free from liability under that 
decree. The High Court, however, granted to 
the sub-tarwad a smaller relief by greeting 
the decree-holder to proceed against the sub- 
tarwad only on default of his realisation of 
the decree amount by proceeding against the 
assets of the 1st defendant in the first 

in The C question is whether this decree passed 
by the High Court fastens liability upon the 
sub-tanvad to a larger extent than there was 
at the time the second appeal was filed. It 
was open to the High Court in the second 
appeal to allow it wholly or in part or to 
dismiss it. It was beyond their competence 
by their decision, to render the position of the 
appellant worse than what it was before the 
second appeal was filed in the absence of any 
memorandum of objections filed in that behalf 
by the decree-holder. . 

(5) The learned Advocate General appearing 

on behalf of the decree-holder-respondent con¬ 
tends that the direction made by the High 
Court in the decree in the second appea 
appears to be a direction to recoyer the ent.re 
amount of the decree from the sub-tanvad ana 
that the judgment of the High Court itself 
closes the justification for the f^tening! of 
this larcer liability on the sub-tanvad wmen 
is a concession granted to the sub-tamad^n 
that the decree-holder was directed to proceea 
against it only in default of his not recovering 
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from the assets of the 1 st defendant, whereas 
the decree-holder could have, under the decree 
of the District Judge, proceeded against the 
sub-tarwad to the extent of 29/45 of the decree 
even before proceeding against the assets of 
the 1st defendant. In other words, his conten¬ 
tion is that the decree passed by the High 
Court is a kind of compromise decree. The 
argument is ingenious and plausible but cannot 
be accepted. The Court cannot impose a com¬ 
promise upon the parties however much it may 
suggest the desirability of parties entering into 
a compromise. 

( 6 ) T } ie judgment of the High Court was 
read before us. It discusses the question as to 
Jpe. total liberation of the sub-tarwad from 
liability as claimed by the appellant but does 
not find its way to granting that relief. Assets 
more than sufficient were made over to the 
kamavan of the sub-tarwad. That kamavan 
was therefore competent to execute the pro¬ 
missory note sued upon so as to fasten liability 

S-* the )l , s t ub ' tanva J i -. The immunity from 
liability that was claimed by the appellant 
could not, therefore, be granted. In view how- 

nlnMi h . e i act which was found by the High 
Court that the assets made over to the 1st 

defendant were realised by him and used for 

nis own personal purposes and no part of it 

was used for purposes of the sub-tarwad they 

tn VrnniU equ . ita b Ie , ( o direct the decree-holder 
to proceed against the assets of the 1 st defen¬ 
dant in the first instance and only in default 

Uon of «his’ decree” ^ sub - ,arwad in e * e ™- 

«J t J S J hUS cIea J tbat the High Court did not 
grant any new decree to the decree-holder but 

th^exto^tTf'rnnfp" ! nr0ad UP ,° n h ' S right S *0 
anLii, i o{ conferring an advantage on the 

»h£ e J ant . by directing the sequence in which 

the assets of the 1 st defendant and of the 

cuUon rU 0 a f d be pr 0 u c - e t de u against i ' 1 exe- 

j decree which he had alreadv 

thi ,? he quantum of the liability of 

SterSd wfth^ r }r e ^ 35 . 1 NCd therein was not 
* W1 ™. Under the above mentioned 

J“ ces ,'“ construe the decrees Sne 

a l arger benefit upon the decree- 

thi de nict h3n . w I ha . t ,ie had under the decree of 

SteSnSr a SETS 
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Udit Narain Singh’, 21 d All 36? a fF»i Sa V ad V ‘ 

garw'ss.-iHaw 

SHBssfcSgs 


be entertained. The mere omission to raise 
a plea in the objection will not bar the raising 
of the pica in subsequent proceedings in exe¬ 
cution. Had the question of the construction of 
the decree of the High Court arisen on a pre¬ 
vious occasion and the executing Court had 
decided upon a mode of construction, that 
order might conclude the parties for the pur¬ 
pose of execution. See — *Ram Kripal v. Ml. 
Rup Kuan', 6 All 2G9 (PC). But no such order 
appears to have been or is contended to have 
been passed in this case. There is, therefore, 
n ° obstacle to the appellant urging this plea in 
the present proceedings. 

(8) In the result the second appeal is allowed 
and the orders passed by both the courts below 
are set aside and the case remanded to the 
trial court for proceeding with the execution 
in the light of this judgment that is on the 
basis that the liability of the sub-tarwad of the 
appellant before us is only to the extent of 
^9/45 of the amount of the decree. The res¬ 
pondent will pay the costs of the appellant here 
and in both the courts below. 


C/D. H. 


Appeal allowed. 
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Ameen Pillai Ayidross, Appellant v. Malu 
dents mme( AbdUl Kadir and others, Rcspoi 

195f C ° nd Appeal No ' 545 of 11 D/- 16-1 

• 

Travancore Ezhava Act 1099 <III( 3 ) of 110 C 
?,• — Consent of major members — Objei 

tion by third person. 

Section 22 provides is that the 
mortgage with possession, or lease with 
premium for a period of twelve years or 
less would be valid only if it was executed 
co »s>deration and tarwad necessity 

me d mh»r! h h f, consent of all the major 
01 < he tarwad. But the members 
spnt fn tarwacl need not express their con- 
sent in writing. Besides, a stranger to the 
tarwad could not raise this contention If 

nartv V m n t£ f the . mortg agor’s tarwad is a 

R ar, > \° * he mortgage deed he represents 

the tnuvad so far as the outside world is 

concerned and it has to be taken that the 

mortgage deed is executed by competent 

persons and that a stranger to the tarwad 

th ° provision s of S. 22. Case 
iaw rel. on. (Para 4) 

s ' Bh °° lha 

REFERENCES: Courtwar/Chronological/ Para 
15 Cochin LR 143 
15 Cochin LR 244 
37 Cochin LR 9G 
37 Cochin LR 556 
4 Trav LJ 134 

29 Trav LJ 1375 | 

ffSwStal 

fgE&rsss b a on s,’°. s o es e 


•j';0 Travancore.Cochin 


the 2nd defendant was in possession of the pro- 
I'^rtv, and that was leased out to the plaintiff 

on 20-l°- 1,0 9 with a stipulating St P fa2£ 

! u . su b-mortgage right was assigned, it would 

- ’V a ' 0Ur °/ * t le An agreement 

uas also executed on 15-12-1109 to this effect, 
inus the plaintiff was m possession of the pro¬ 
perty as lessee. While so, on 21-4-1111, he took 
a mortgage Ext. A from the members of The- 
vans tarwad with a recital to redeem the 
mortgage of 1067. The suit is for the same, 
in the suit, he had also asked for the settle¬ 
ment of accounts with the 2nd defendant. 

( 2) The 1st defendant, one Abdul Kadir, 
contended that after the expiry of the term in 
the sub-mortgage in favour of the 2nd defen¬ 
dant s father, the 2nd defendant had no right 
• to execute any fresh document in favour of the 
plaintiff, that the superior mortgage relied on 
by the plaintiff was not executed by all the 
adult members of the Jenmi’s tarwad, that it 
was not supported by consideration and tar¬ 
wad necessity, that it was a void document, 
and that he, as the assignee of the mortgage 
right of 1067, had filed O. S. 456 of 1111 for re¬ 
demption of the sub-mortgage from the 2nd 
defendant. It was therefore stated that the 
plaintiff's suit was not actuated by bona Tides. 
The 3rd defendant who had taken an assign¬ 
ment of the sub-mortgage right in 1110 con¬ 
tended that the agreement to assign the sub¬ 
mortgage right to the plaintiff had not come 
into operation and that the plaintiff was not 
entitled to any relief. 

JC3) The first court found that the plaintiff 
was in possession of the property as lessee of 
the 2nd defendant and his father, that the 
lease deed, and the agreement Ext. B were 
executed fraudulently and collusively, that 
Ext. A superior mortgage was opposed to Sec. 
22 of the Ezhava Act and as such, it was in¬ 
valid, and that this suit was to be dismissed. 
O. S. 456 of 1111, the suit filed by the first de¬ 
fendant in the present case, was tried along 
with this case and decreed, allowing him to 
recover possession of the property on payment 
to the 7th defendant in that case (3rd defen¬ 
dant in O. S. 626 of 1112) the sub-mortgage 
amount of 1409 fanams and value of improve¬ 
ments coming to 1355 fanams 1 Ch. 1 cash. He 
was also ordered to deposit 540 fanams 2 ch. 5 
c ash as value of improvements due to the 2nd 
defendant (plaintiff in O. S. C26 of 1112) : 


Static y. Xadankitty (Koshi J.) 


A. I. R. 


•Krishna Paikkar v. Bhargavi Amnia’, 29 Trav 
L.J. 137o and it was held that as the Kama- 

- a *h eX . eCUte j the deed and as he repre- 1 
sentea the tarwad so far as the outside world 

was concerned, it had to be taken that the sale 
deed impeached in that case was executed by! 
competent persons and that a stranger to the' 
■> a - rW f\>. COU i? n0 ‘ invoke the provisions of s' 
of the Nair Act which was in force then 
to defeat a purchaser whose right would be 
indefeasible in the absence of those provisions. 
That was the dictum laid down in an earlier 
V ase . ~ ‘ K ™ shnan Krishnan v. Raman Nila-. 
kantan, 4 Trav. L.J. 134. The above Sec. 25 
of the Nair Act corresponds to Sec 22 of the 
Ezhava Act. 

The corresponding provisions in the Maru- 
makkathayam Act of the Cochin State had also 
come up for consideration and it was held that* 
me strangers to the tarwad were incompetent 
to question the validity of transactions enter¬ 
ed by the tarwad or by some members of the 
tarwad including the Karnavan. — 'Velayu- 
dhan Nair v. Balakrishna Menon*, 37 Cochin 
L.R. 556; — ‘Pareeth v. Alavi’, 37 Cochin L.R. 
96; — ‘Meera Rawthen v. Kamakshi Amma’, 
15 Cochin L.R. 143 and — ‘Muthukumara- 
swami v. Kuppuswami', 15 Cochin L.R. 244 lay 
clown these general principles. We are there¬ 
fore of opinion that the views expressed by the 
Courts below are wrong. They are to be set 
aside. It is held that the plaintiff is entitled to 
redeem the mortgage of 1067 from the 1st de¬ 
fendant and from the sub-mortgagee the 2nd 
defendant, after settling the accounts with 
them. These accounts are not settled in the 
Courts below, and so, after recording the find¬ 
ing that Ext. A is valid, we set aside the de¬ 
crees of the Courts below and remand the case 
for fresh disposal. 

(5) This would necessarily lead us to hold 
that the decision in O. S. 456 of 1111 has also 
to be set aside and the case sent back for trial 
and disposal along with the present suit. In 
that case the plaintiff and defendants 1 to 3 
are respectively the 2nd defendant, plaintiff 
and defendants 1 and 7. A copy of this judg¬ 
ment will be appended to with the judgment 
in that case and form part of that. The costs 
incurred by the parties so far will be the costs 

in the cause. . 

C D.H. Order accordingly. 


(4) O. S. 626 of 1112 was dismissed on the 
ground that Ext. A superior mortgage taken by 
the plaintiff' from the original mortgagor’s tar¬ 
wad was void. The ground alleged was that 
all the adult members of that tarwad had not 
joined in executing the Melotti. What Section 
22 of the Ezhava Act would provide was that 
the mortgage with possession, or lease with 
premium for a period of twelve years or less, 
would be valid only if it was executed for con¬ 
sideration and tarwad necessity and with the 
consent of all the major members of the tar¬ 
wad. The previous section which dealt with the 
sale or mortgage with possession or lease for 
more than twelve years provided that the con¬ 
sent must be in writing. But, under section 22, 
the members of the tarwad need not express 
their consent in writing. Besides, the 1st de¬ 
fendant who was a stranger to the tarwad 
could not raise this contention, and the law on 
the point is also well settled. 

It is admitted that the Karnavan of the 
I mortgagor’s tarwad is a party to the deed. A 
I similar case came up for consideration in — 
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KOSHI J. 

State v. Nadankutty Nadar, Counter -Peti- 
>ner. 

Criminal R. P. No. 75 of 1950, D/- 10-11-1950. 
Travancore Prohibition Act (7 ?f.H23)—- 
fences under — Punishment — Criminal P. O. 
898), S. 32. 

Unless deterrent sentences are awarded 
for those found guilty of contravening the 
provisions of the Prohibition Act, the suc¬ 
cessful working of the Act will be seriously 
hampered. The High Court expects the 
Magistracy to take note of this and act 

accordingly. o oo XT , ( Para U 

Anno: Cri. P. C., S. 32 N. 3. 

Government Pleader, for the State. 

ORDER: These are two applications by the 
ate for enhancement of the sentences the Sta 
•nary First Class Magistrate of KuzhUhura 
ssed against the accused in C. C. NumDer 
3 and 117 of 1125. Both the cases arise under 
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Ihe Prohibition Act and the accused in either 
case pleaded guilty. In C. C. No. 113 the 
Magistrate imposed a fine of Rs. 15/- and in 
C. C. 117 a fine of Rs. 25/*. These sentences 
are grossly inadequate when the punishments 
prescribed by the Act for the oifences con¬ 
cerned are taken into account and the State 
was therefore perfectly justified in making 
these motions. I would however think that the 
State’s purpose in making these motions would 
be served by this Court pointing out to the 
Magistrates functioning in the prohibition areas 
iof the State that unless deterrent sentences are 
awarded for those found guilty of contravening 
the provisions of the Prohibition Act. the suc¬ 
cessful working of the Act will be seriously 
hampered. This court expects the Magistracy 
'to take note of this and act accordingly. 

(2) With these observations both the revision 
applications will stand dismissed. 

B/D.H. Revison petitions dismissed. 
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Subramonian Arumugham and another, Ap 
pellants v. Savarimuthu Nadar Vaidhian Na 
clar, Respondent. 

26 , 3 1123 (T) > D /- 17 - 10 - 1951 . 

v ixavancore) Revenue Recovery Act (in 

of 1068) S. 39 - Sale for tax due on propertj 
sold and on other properties of defaulter. 

A sale held for arrears of revenue is 
valid and would extinguish prior encum- 
brances even though it was held for re¬ 
covery of arrears due on the land sold as 
well as other lands belonging to the de¬ 
faulter. If more amount than that actual¬ 
ly due to the State, on account of arrears 
of tax and incidental expenses in conncc- 
r»°Ji,w th K realisation of the same, is 
leahsed by the sale, the effect of the pro- 
\ ision under S. 39, that the sale will be 
JEt* “ al1 encumbrances, will not be 
life JJ 10 e . xcess amount thus re- 

nlr h S direc T ted , t0 , be Paid to the Thanda- 
per holder Instead of paying that, if the 

?rom7h I !t n Th app i opriatod that Awards tax 
other n h rfeTfe d K P 7 er bolder on account of 
P * -. belonging t0 him > the right 
IP immunity conferred on the auc¬ 
tion purchaser would not be taken awiv 

fffwhatWM 1 * f °I s °mething more 

sold ThiL if a . ctual, y due from the land 
•Noia. inus if the several revenue aur- 

JjH* ThT f p r tax d ,H e also on the property 
sales would wipe away all prior 

^26 U R5 ra nn e ° n the propert y- 28 Trav! U 
nei - °n. (Para 1 ) 

28 Trav U 226. ' /Para 

scriptions due from thefifth sub " 

was instituted and defendants 3 to 016 S - Uit 

ee aga,nst that Property. The trial Court 


first overruled these contentions. The 10th de¬ 
fendant took up the matter in appeal to the 
High Court in A.$. 583 of 1116. The findings of 
the‘trial court on issues Nos. 7 and 9 and 10 
were set aside and the suit was remanded for 
re-trial and disposal of those issues. Those 
issues related to the questions, whether items 
1 and 2 had been sold in revenue auction, 
whether the revenue auctions were valid and 
binding on the plaintiffs, whether the plaintiffs 
were entitled to the decree charged on items 1 
and 2, and whether the 10th defendant was en¬ 
titled to priority over the plaintiffs’ claim. 

After remand, the Court below found that 
the plaint items 1 and 2 were sold in revenue 
auction by four sales, that the whole of the 
property had thus been sold and that the 
plaintiffs were not entitled to a decree as re¬ 
gards items 1 and 2 in the plaint schedule to 
the extent covered by the sale sannads, Exts. 
IV, VI, VIII and X. Items 1 and 2 are portions 
of the same survey No. 1010 of Kadiapattanam 
Pakuthy. Its extent is 7 acres and 3 cents in 
all. It consists of two lekkams. Item 1 is lek- 
kam 2-14 and item 2 is lekkam 252. Items 1 
and 2 would, therefore, cover the rights of de¬ 
fendants 1 and 2 over survey No. 1010. It was 
this survey No. 1010 that had been sold in 
revenue auction for arrears of tax clue to the 
State. 


were lour revenue sales. The 


was on 17-8-1110, for tax due for Medom 1109. 
2 acres in survey No. 1010 had been sold. Ext. 
XIII(a) is the auction list, Ext. XVII the de¬ 
mand notice, Ext. IV the sale sannad. Ext V 
he delivery list and Ext. XVIII the proclama¬ 
tion, In connection with that sale. The second 
? a ‘® was on 6 - 11-1111 for arrears of tax due 
in 1110. 7o cents out of survey No. 1010 had 
been sold. Exts. XIV is the auction list, VI the 
sale sannad and VII the delivery list. The 
tlurd sale was for another 75 cents in survey 
No. 1010 on 21-5-1113 for the arrears of tax 
due in 1111. Exts. XIII is the auction list, VIII 
the sale sannad and IX the delivery list. The 
fourth sale was for the remaining portion of 
survey No 1010 on 7-7-1113 for arrears of tax 

vvi 'Ik 2 ' XV i a l * s the demand notice, 
XVI the proclamation, XIV(a) the auction list 
X the sale sannad and XI the delivery list, in 
connection with this sale. ’ n 

show S t‘h£ V !L XIV> XIn and xv < a > would 
?™w that the revenue auctions were on ac¬ 
count of arrears of tax due on survey No. 1010 

a j 9 o s “ f rve £ J*°- I. 039 covered by patta No. 

. Xad mpattanam Pakuthy. Thus it 
uould be clear that these sales were conduct- 
5| / or arr ears of tax due also on the property 
2?', argument of the appellants’ learn¬ 
ed Advocate was that, since those sales were 

of ta , x J due °? some other pro- 
the sales would not free the property 
sold from all prior encumbrances. According 

Rpiiim! 3 & roper reading of Ss. 2 and 39 of the 
Revenue Recovery Act would indicate that 
prior charges would be wiped off only if the 
sales were for the arrears of State dues on the 

con«M r i y - r 0,d v r i lis d uesti on had come up for 

SSST-KT 

oV/pt 
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not appear to be necessary. It was proved be¬ 
yond doubt that the four sales were for 
arrears of tax due on the property sold as 
well as for arrears on another property. 

Section 39 of the Revenue Recovery Act, I 
of 1068, provided that all lands, brought to 
sale on account of arrears of revenue due 
thereon, should be sold free of all encum¬ 
brances and that, if any balance remained 
after liquidating the arrears, interest and the 
expenses of attachment and sale and other 
costs due in respect of such arrears, it should 
be paid over to the defaulter. So, if more 
amount than that actually due to the State, on 
account of arrears of tax and incidental ex¬ 
penses in connection with the realisation of 
the same, is realised by the sale, the effect of 
the provision under Section 39, that the sale 
will be free of all encumbrances, will not be 
taken away. The excess amount thus realised 
is directed to be paid to the Thandaper holder. 
Instead of paying that, if the Government ap¬ 
propriated that towards tax from that Than¬ 
daper holder on account of other properties 
belonging to him, the right and the immunity 
conferred on the auction purchaser would not 
be taken away because the sale was for some¬ 
thing more than what was actually due from 
the land sold. Since it was seen that the seve¬ 
ral revenue auctions were for tax due also on 
the property sold, the sales would wipe away 
all prior encumbrances on the property; and, 
so, there was no necessity to doubt the propo¬ 
sition laid down in — ‘Narayanan v. Nayina 
Muhammathu’, 28 Trav LJ 226. 

We affirm THAT DECISION AND HOLD 
THAT THE FOUR REVENUE SALES ARE 
VALID and that the plaintiffs are not entitled 
to a decree charged on survey No. 1010. No 
other point was urged in appeal. We, there¬ 
fore, confirm the decree of the Court below 
and dismiss the appeal with costs. 

C/D.H. Appeal dismissed. 
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Kurien Chacko, Appellant v. Ramakrishna 
Iyer Subramonia Iyer and others, Respon¬ 
dents. 

A. S. No. 137 of 1951, D/- 26-9-1951. 

(a) Transfer of Property Act (1882) S. 63 — 
Accretion to mortgaged property. 

By a partition in the mortgagor’s tar- 
wad and by sale deed executed by the 
different members who got shares in mort¬ 
gage property i.e. plaint item 1, the de¬ 
fendant mortgagee obtained the Jenmon 
right over 3/8 of the whole property and 
the plaintiff got the right over 5/8 share 
of the same. Plaint item 2 was land 
adjacent to item 1. This was Sirkar 
Puramboke land and was obtained on re¬ 
gistry by the mortgagee by virtue of his 
position as mortgagee of the neighbouring 
land, that is, plaint item 1. 

Held that the plaintiff was entitled to 
redeem 5/8 share and the defendant to 
the remaining 3/8 share of this property. 
Neither of them could claim exclusive 
right over this property. (Para 5) 

Anno: T. P. Act, S. 63 N. 2. 

(b) Transfer of Property (1882) S 61 — 
Contract to the contrary. 


A. I.R. 

Held that the mortgagee was debarred 
from claiming the amounts under the 
four Afferent documents before the expiry 
of 48 years from the date of the first docu¬ 
ment As by agreement of parties, these 
four documents were allowed to be con¬ 
solidated. The mortgagee was allowed to 
treat all the four transactions as one and 
it was, therefore, competent for him to 
decline to be redeemed as to any unless 
he was redeemed as to all. He could thus 
treat all the four transactions as compo¬ 
nent parts of the same mortgage so that 
the relationship that would govern the 
parties would be one of mortgagor and 
mortgagee, and not of mortgagor and 
mortgagee as to one of the component 
parts. When those mortgages were conso¬ 
lidated, the consolidated mortgage took the 
form of an anomalous mortgage. (1881) 6 
A.C. 698 and 28 All. 225 (PC) Rel. on. 

(Para 7) 

Anno: T. P. Act, S. 61 N. 5. 

(c) Transfer of Property Act (1882) S. 76 
— No limitation for accounts. 

No question of limitation arises as bet¬ 
ween mortgagor and mortgagee when ac¬ 
counts are taken at the time of redemp¬ 
tion. AIR 1915 Mad. 1215 and 1950 Ker. 
L.T. 356 Rel. on. (Para 7) 

Anno: T. P. Act, S. 76 N. 13. 

(d) Travancore Civil P. C., S. 31 — Ac¬ 
counting between mortgagor and mortgagee. 

Section 31 cannot be applied in matter 
of accounting between mortgagor and 
mortgagee. 21 Bom. 815 Ref. (Para 7) 

T. K. Joseph, for Appellant; R. Nilakanta 

Kartha, for Respondents. 

REFERENCES: Courlwar/Chronological/ Paras 
(’06) 33 Ind App 42: (28 All 225 PC) 7 
(’97) 21 Bom 85 7 

(’15) 28 Mad U 184: (AIR 1915 

Mad 1215) 7 

(’50) 1950 Ker LT 356 7 

(1881) 6 AC 698: (51 LJ Ch 129) 7 

GOVINDA PILLAI J.: The plaintiff is the 
appellant. The plaint item 1 which was 5 
acres and 20 cents in extent belonged to one 
Areepurathu tarwad. This tarwad mortgaged 

the property to one Cherian Chacko for 5201 
rasees. The document is Ext. A dated 13-10- 
1052 It was for a term of 24 years and it pro¬ 
vided for the payment of Michavaram to the 
Jenmi at the rate of 1 Para and 1J edangalies 
of paddy annually. Then a purakkadam was 
executed by the mortgagor’s tarwad to the said 
Cherian Chacko on 5-2-1057 under Exhibit B 
on receipt of 1450 paras of paddy. This allow¬ 
ed the mortgagee to enjoy the property for a 
further period of 12 years. After the term 
fixed in the mortgage of 1052, the excess 
Michavaram provided for in Ext. A was set 
off against the interest due on Ext. B amount 
and the mortgagor promised to pay 71 Paras 
and 31 Edangalies of paddy to the mortgagee 
on account of the excess interest. 

Another purakkadam Ext. 1 was executed 
on 6-4-1072 to the suceessor-in-interest of tne 
iriginal mortgagee on receipt of 900 paras ° 
oaddy for which 21 per cent "l teres * M d p ,f ra 
agreed to be paid. On 18-4-1082, a third ra 
vaipa was executed to the mortgagee fw 60 

Rasees with an agreement to pay tu!! allow- 
3/16 Edangaly of paddy per Rasi. This alio* 

ed the mortgagee a further term‘ of . ]IZ f $b 
after the expiry of the term fixed in Ext. a 
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Puravaipa. One Venkitachalam Iyer, the 
brother of the 1 st defendant took an assign¬ 
ment of ail the mortgage and Puravaipa rights 
on 29-12-1106 for Rs. 3740. 

Under the partition deed between Venkita¬ 
chalam Iyer and the 1st defendant this right 
devolved on the 1st defendant and accordingly 
he was in possession of the plaint property. 
By a partition in the mortgagor’s tanvad and 
by sale deed executed by the different mem¬ 
bers who got shares in this property, the 1st 
defendant mortgagee obtained the Jenmom 
right over 3/8 of the whole property and the 
plaintiff got the right over 5/8 share of the 
same. Plaint item 2 -is a plot of 16 cents of 
land lying adjacent to item 1. This was Sirkar 
Puramboke land and was obtained on registry 
by the mortgagee by virtue of his position as 
mortgagee of the neighbouring ' land, that is 
plaint item 1. The registry holder of the said 
16 cents of land then sold his right to the 1st 
defendant’s brother. Possession of plaint item 
2 was very essential for the beneficial enjoy¬ 
ment of item 1 and so according to the plain¬ 
tiff he was entitled to redeem the whole of 
this property along with item 1. 


(2) The plaintiff’s case was that for the 
paddy portion of the debt, the mortgagee was 
entitled to get interest only up to the princi¬ 
pal and for the money portion interest up to 
a moiety of the principal. The amount thus 
due for the 5/8 share of the plaintiff would be 
30097/5/8 fanams on the date of the suit. The 
mesne profits from plaint item 1 would be 750 
paras of paddy in Kalloorkadan Measure and 
the plaintiff was entitled to get 5/8 share of 
this with 20 per cent interest from the date of 
the suit for his share of the properties as he 
was depositing in court the whole amount due 
to the 1st defendant for the 5/8 share. 

The 1st defendant admitted the plaintiff’s 
title to redeem 5/8 share of the plaint item 1. 
He denied the plaintiff’s title to any portion of 
plaint item 2. The statement in the plaint that 
the mortgagee was entitled to get interest on 
paddy up to the principal and on money up to 
one-half the principal was contended to be 
wrong for this was not a suit for money but 
one for redemption of a mortgage on settlement 

such circumstances, it was 
vontended that he was entitled to get interest 
the date of the deed up to the time of 
redemption irrespective of any restriction relat- 
ing to interest Paddy was to be valued at 

Para and the Pontiff was 
get , an y mesne profits. The 
mesne profits from the whole of item 1 would 

tK5 ? than 4°° P a ras of paddy according 
* he ( v K ?i l0 ? r J? ad an measure. The 3rd defen- 

na?tv C tn n thA de f -f lhat u he was an unnecessary 

of'any t0 oMhe S properUes. WaS n °' P “ SMslM 

d„i 3) tn T ^ 5° u !* | ield that the amount 

amounts covered & E^ts Tb th ? 

interest provided for in Exts.’ B,’ 1 and l from 

Uon r the °f JidSS 

non, mat plaint item 2 was an accretion to 
item I, that the plaintiff was therefore entitled 
o recover 5/8 share of item 2 aswell that 
the paddy was to be valued at Rs 1 * ner 
standard para, that after depositing all thf% 
amounts due to the 1 st defendant, the olaintirf 

of°naddv f n nti l led ,, to , mesne Profits at 375 paras 
ment^of * a " dard ,measure, that a readjust- 

ment of the several plots apart from 

provisions made in the partition deed in the 


original mortgagor’s tanvad could not be 
allowed, and that the 1st defendant was entitled 
to get his costs. A decree was passed consis¬ 
tently with the findings recorded by the Judge. 

(4) The plaintiff’s appeal related to the 
interest on Exts. B, 1 and 11 amounts decreed 
over and above that admitted by him in the 
plaint. He also stated that the finding that the 
commutation rate of paddy was to be Rs. IS 
per para was wrong. He had also raised a 
contention that he should have been allowed 
the whole of item 2 though he had not paid 
any court fees for the disallowed 3/8 portion 
of the property. The 1st defendant filed a 
cross-appeal objecting to any portion of plaint 
item 2 being allotted to the plaintiff. He also 
wanted a readjustment of the plots allotted to 
the plaintiff and the 1st defendant so that each 
party might get in lieu of his share the con¬ 
tiguous plots. 


(5) Plaint item 2 was obtained on registry 
by the mortgagee by virtue of his position as 
the party in possession of the adjoining land. 
The evidence also points to this conclusion so 
that the finding of the court below that the 
plaintiff is entitled to 5/8 share and the 1st 
defendant to the remaining 3/8 share of this 
property is correct. Neither of them could 
claim exclusive right over this property so that 
there is no substance in the contentions advanced 
by both sides relating to item 2. 

(G) As regards the adjustment claimed by 
the 1st defendant respondent, it has to be 
mentioned that the division of plaint item 1 is 
made by the commissioner in accordance with 
the provision in the partition deed of the 
original mortgagor’s tanvad. The plaintiff and 
the 1 st defendant who had taken sale deeds 
from the different sharers in the original mort¬ 
gagor’s tanvad could not now be heard to say 
that the allotment made there was not to be 
accepted. 


They could do that only by mutual consent 
and since they did not agree to this we do 
not see our way to help the parties in this 
direction even though allotment of the conti¬ 
guous plots to the parties would have been 
more advantageous to both of them. The 1st 
defendants learned Advocate then stated that 
the demarcation of the several plots marked in 
bxr n plan could have been in such a way 
as to include portions of plaint item 2 in each 
of the plots mentioned in the partition deed. 
This too would be against the provisions in the 
document so that we are unable to help the 
1 st defendant in this respect as well. 


. ir 1 . V oniesi between the parties 
related to the interest decreed by the court 
below on the amounts mentioned in Exts B 
l :\ £s regards these amounts the 
plaintiff stated that the defendant had only the 
position of a creditor so far as the mortgagor’s 
tanvad was concerned so that the provisions 

the Proc edure Code were 
at |! ac [ec \r lr \ set, ^ ln ff the accounts between 
the parties. Under Ext. A dated 13-10-1052, 

of tho r mor, psee into possession 

Sf.,*™ e 'mortgaged property and allowed the 
latter to nppiopriate the major portion of the 
usufruct towards the interest on the morttrace 
amount, leaving a balance of 1 para U Edan- 
gaffes with the mortgagee for being paid to the 

s Awa/t, VS 

Edangalies of paddy a year and theMIcha- 
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viirom of 1 para 1 J Edangalies reserved in 
hxnibit A was allowed to be appropriated 
towards the interest and the balance of 71 paras 
■j) Edangalies was agreed to be paid when 
i:xt. A mortgage was redeemed after the expiry 
of 36 years from the date of Ext. A. 

The additional period of 12 years was that 
allowed under Ext. B. A second Purakkadam 
Ext. 1 was again taken by the mortgagee on 
6-4-1072 on payment of an additional considera¬ 
tion of 900 paras of paddy for which interest 
was agreed to be paid at 2 h per cent, per 
annum. Here also the stipulation was that 
• ne principal and Ubhayam would be paid 
when the mortgage was redeemed. A Third 
purakkadam Ext. 11 dated 18-4-1082 was 
executed for G01 rasees providing for annual 
interest at 3/16 Edangalies for every Rassee. 
This allowed a further period of 12 years from 
lie date on which the 36 years provided under 
Exts. A and B expired. This amount and 
Ubhayam were also agreed to be paid when 
the mortgage was redeemed. Thus the property 
mortgaged under Ext. A remained with the 
mortgagee and the entire usufruct of the 
mortgage holding went to discharge the interest 
on Ext. A amount and a portion of Ext. B 
amount. 

The balance interest due under Ext. B as 
well as on amounts advanced under Exts. 1 and 
11 was agreed to be paid by the mortgagor. 
The mortgagee was however debarred from 
claiming the amounts under these four docu¬ 
ments before the expiry of 48 years from the 
date of Ext. A. Thus by agreement of parties, 
these four documents were allowed to be 
consolidated. The mortgagee was, therefore, 
allowed to treat all the four transactions as 
one and it was, therefore, competent for him to 
decline, as held in — ‘Jennings v. Jordan*, 
(1881) 6 AC 698 to be redeemed as to any 
unless he was redeemed as to all. He can thus 
treat all the four transactions as component 
parts of the same mortgage so that the rela¬ 
tionship that would govern the parties would 
bo one of mortgagor and mortgagee, and not 
of mortgagor and mortgagee as to one of the 
component parts. When these mortgages arc 
consolidated, the consolidated mortgage takes 
the form of an anomalous mortgage. 

In — ‘Jawahir Singh v. Someshar Dat’, 33 Ind 
App 42 (PC), there was a mortgage with 
possession and ( 1 ) a stipulation for interest and 
the appropriation of the usufruct to the Interest 
and (2) a clause that if the rent and profits do 
not cover the interest the mortgagor would 
make good the deficiency out of his own pocket. 
The Privy Council held that under the latter 
clause the mortgagor was personally liable to 
the mortgagee for principal and interest. This 
was an anomalous mortgage and the mort¬ 
gagee’s right to claim the principal and interest 
was in no way fettered. At the time of 
redemption of the mortgage, accounts between 
the parties are to be taken and as pointed by 
Sadasiva Iyer J., in — ‘Raman v. Rlanakkal 
Karanavan’, 28 Mad LJ 184, no Question of 
limitation arises as between mortgagor and 
mortgagee when. accounts are taken at the ume 
of redemption. This ruling was quoted with 
approval by this court in— Madhavan Pillai 
v. Sankararu’, 1950 Ker LT 3 d6. 

The appellant's learned Advocate attempted 
to apply the principle of Section 31 of the Civil 
P. C. (Travancore) in order to show that the 
maximum interest that can be claimed by the 
mortgagee under Exts. B, 1 and 11 is that 
provided for in that section. Reference was 


A. I. B. 

* on *>*y cases such as—'Ali Saheb 
Y ^kabJ 1 > 21 Bom 85 where the rule of 
damdupat was applied so as to draw an analogy 
with tne principle in section 31, Civil P C and 
apply that principle to the case in 

onni-oa ? ectl °n J1 > Civil P. C. could not be 
applied in matters of accounting between mort- 

gagor and mortgagee. The accounting adopted 
oy the lower court without applying the provi¬ 
sions of Section 31, C. P. C. appears to be the 
proper one particularly when the mortgagors 
in Exts B, 1 and 11 had stated that they would 
be liable to pay the principal sums and interest 
due thereunder only after the expiry of the 
total period of 48 years covered by Exts. A, 
B and 11. The decree of the court below is, 
therefore, confirmed and this appeal and cross 
appeal are dismissed with costs. 

C/D.H. Appeal and cross appeal dismissed. 
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KOSHI AND GANGADHARA RIENON JJ. 
Manakatt Andi and another, Appellants v. 
Manath Kunhayyappan, Respondent. 

Second Appeal No. 131 of 1124 (C), D/- 25-6- 
1951. 

Limitation Act (1908) S. 1 — Period of limi¬ 
tation — No vested right in. 

The rules of limitation are prima facie 
rules of- procedure. Therefore no one has 
a vested right in a period of limitation un¬ 
less the contrary follows from the rules 
themselves. The rule of limitation that ap¬ 
plies to a suit is, therefore, the rule which 
is in force on the date of the institution of 
the suit, notwithstanding the fact that the 
cause of action has arisen before the Act 
came into force. Thus even though a 
cause of action has arisen before the Co¬ 
chin Limitation Act, 1112 to which Art. 
119 of the Act II of 1079 was applicable, 
the suit will be governed by Art. 121 of the 
Act of 1112 and not by Art. 119 of Act of 
1079 which is repealed by the later Act. 
AIR 1940 PC 116 Relied on. (Para 4) 
Anno: Lim. Act, S. 1 N. 15 Pt. 10, 12. 

M. Raman Pillai, for Appellants; K. Rama 
Iyer, for Respondent. 

REFERENCE. /Para 

(’40) AIR 1940 PC 116: (ILR (1940) 

Lah 493) j 

JUDGMENT: The defendants are the second 
appellants. The plaintiff who under Ext B obtain¬ 
ed an assignment of Ext A cliltty security bond 
executed by the defendants in favour of one 
Dharmaprakasini Yogam has brought the present 
suit for the recovery of the amounts ^e under 
that document. The defendants contended that 
Ext B is not valid as it was executed by one who 
was not competent to execute it and that tne 
suit was barred by limitation. The trial court 
found that the suit was within time. However 
it dismissed the suit on the ground that mere 
is no reliable evidence in the case to establish 
that P. W. 2 who executed Ext B had any autho¬ 
rity to execute it on behalf of the Yogam. 

(2) In appeal the lower appellate court reversed 

the above finding of the trial court and decreed 
the suit. , 

(3) It is seen from the evidence that P. w. 
was functioning as foreman of the chitty on 
half of the Yogam. He swears that the Yogam 
in its general body meeting authorised him to con 
duct the kuri and manage all the affairs in respe 
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of it on behalf of the Yogain. Exts E to E 6 are 
documents taken by P. W. 2 closing several tran¬ 
sactions connected with identical kuri. These 
documents clearly establish that P. W. 2 was 
managing the affairs of the kuri on behalf of the 
Yogam. Nobody in the Yogam appears to have 
questioned the authority of P. W. 2 to enter into 
the transactions evidenced by Exts E to E 6. In 
these circumstances we do not think that the 
lower appellate court was wrong in having accept¬ 
ed the evidence of P. W. 2 and that of the plain¬ 
tiff that P. W. 2 was authorised by the Yogam 
to conduct the kuri and manage the affairs in 
connection therewith. We agree with the lower 
appellate court in its conclusion that P. W. 2 was 
competent to execute Ext B. Moreover the low'er 
appellate court has amply safeguarded the inter¬ 
est of the defendants in the direction in its 
judgment that the plaintiff will be allowed to 
draw the decree amount from court only on exe¬ 
cuting an indemnity bond as enjoined therein. 

(4) Next it is contended that the suit is time- 
barred. The present suit is filed on 8-2-1122. The 
learned Advocate admits that under Article 121 
of the Cochin Limitation Act (XII of 1112) the 
suit is within time. But what, he contends for 
is that the Article that is applicable to the present 
suit is Article 119 of Act II of 1079 which is 
repealed by Act XII of 1112. It is not his case 
that the suit had already become barred under 
the provisions of the repealed Act before Act XII 
of 1112 came into force. But what he contends 
lor is that his client had acquired a vested right 
under the period of limitation fixed under Article 
119 of the repealed Act and that the right so 
acquired will not be taken away by the new Act 
and that therefore the provisions of Article 119 
of Act II of 1079 must govern the present case 
in spite of the fact that the Act is repealed. 
The rules of limitation are prinva facie rules of 
procedure. Therefore no one has a vested right 
in a period of limitation unless the contrary 
follows from the rules themselves. As obser- 

. in shahid Ganj v. Shiromani 

^ banclhak Committee, Amritsar’, AIR 

Jr. L/. 116, 

•'the rules of limitation that apply to a suit arc 

the rules in force at the date of institution of 

inc suit, limitation being a matter of procedure.” 
™ s so notwithstanding the fact that the cause 

into force may haVC aflsCn bcfore such Act cnnic 

(5) We are therefore clearly of the view that 

rS by"h/appellant* 11 “* Pl< * ° f ,im ‘ tall0n 
with Zs aPPCal ‘ S 6roundless and is dismissed 
C/D.R.R. Appeal dismissed. 
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GOVINDA PILLAI AND VITHAYATHIL JJ. 

Avir. m ^ n , Chacko and others, Appellants v 
A ' a Varghese and another, Respondents * 

A S No. 561 of 1951, D/- 14-2-1952. 

ajwwr* * sra 

iiSSSriS'SS 

ite n ,y pas , sedin the suit so as to en- 
/Vji e t( > apply for execution of the de¬ 
cree under O. 21, R. 16. For entitling a oer^ 

h PP y for executi on under O 8 21? R 
0 the decree must have been transferred 


in his name by assignment in writing or by 
operation of law. (Para 4) 

Anno: Civil P.C., O. 21 R. 16 N. la. 

P. I. Simon, for Appellants; T. K. Joseph, 
(for No. 1) and N. V. Chacko (for No. 2), for 
Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
C51) 1951 Ker LT 787: (AIR 1952 

Trav-C 254) 4 

25 Trav LJ 1125 4 

12 Trav LT 1341 4 

JUDGMENT: The additional plaintiffs in O. S. 
No. 818 of 1112 of the Thiruvella Munsiff’s Court 
arc the appellants in this case. The appeal relates 
to a matter in execution. The decree was obtain¬ 
ed by the Travancorc Federal Bank Ltd., against 
the 1st defendant. The additional 2nd plaintiff 
was the manager of the Bank when the suit was 
filed. The suit was at first decreed on 15-10-1115. 
On the application of the 1st defendant it was 
restored to file and was again decreed on 30-3-1120. 
The present execution petition was filed by the 
additional plaintiffs 2 and 3 on 2-9-1950. It was 
alleged in the petition that the plaintiff bank had 
ceased to exist, that for the amount due to the 
additional plaintiffs from the bank the right to 
the amount covered by the decree has been assign¬ 
ed in their favour on 14-4-1939 and that they are 
therefore entitled to execute the decree. In the 
objection filed by the 1 st defendant it was conten¬ 
ded that the additional plaintiffs were not en¬ 
titled to execute the decree, that the plaintiff 
bank was still functioning, that the allegation In 
the execution petition that the right to the amount 
covered by the decree has been assigned in favour 
of the additional plaintiffs was false, and that, 
even if it is true, it would not amount to an 
assignment of the decree. 

The additional plaintiffs then filed C. M. P. 
676 d on 26-6-1951 for amending the execution peti¬ 
tion by deleting the statement therein that the 
plaintiff bank had ceased to exist on the date of 
the execution petition and that it had been wound 
up. Another petition also was filed on the same 
day, namely. C. M. P. 6842, for issuing notice of 
Ihe execution petition to the present manager of 
the plaintiff bank. The first defendant filed ob¬ 
jections to these petitions also. The court below 
disposed of C. M. Ps. 6765 and 6842 and the exe¬ 
cution petition by its order on C. M. P. 6765. The 
court held that since the plaintiff bank is still 
a ? d .K the additl °nal 2nd plaintiff is 
£2? 1 , l . hc P rcscnt manager of the bank, 

th .° al . le F d assignment in favour of the 
additional plaintiffs was before the date of the 
decree, they were not entitled to execute the 
decree. As the execution petition would not be 
maintainable even if the amendment sought for 
was allowed the petition for amendment as also 
me petition for issuing notice to the present 
manager of the bank were dismissed. The exe¬ 
cution application also was struck off. The anneal 
is from tills order. 1 p 

(3) The present manager of the Federal Bank 
was also impleaded as additional 2 nd respondent 
in this appeal and notice was issued to him It 
is argued for the appellants that the court below 
has gone wrong in striking off the execution peti¬ 
tion. in not allowing the amendment of the petition 

sttsspar" ,o u,e prcs “‘ 

fv a ^ k filed °He l cunJ nanager when Sic suit 
as mea. He cannot therefore represent the hank 

S&TZPr 0 " ? ecrec on behaU the bauk The 
other question for consideration is whether he 


5o6 Travancore.Cochin M.uiiai Makjurax v. State (Govinda Pillai J.j 


and the additional 3rd plaintiff can execute the 
decree as assignees thereof. The allegation in 
the execution petition is that the right to the 
amount covered by the decree has been assigned 
in favour of the additional plaintiffs on 14-4-1939 
corresponding to 1-9-1114. This was before the 
(suit was decreed. It is well established that a 
transfer of property which is the subject-matter 
of suit will not make the transferee an assignee 
of the decree which is subsequently passed in the 
suit so as to entitle him to apply for execution 
of the decree under Order 21 rule 16 C. P. C. For 
entitling a person to apply for execution under 
(Order 21 Rule 16 the decree must have been trans¬ 
ferred in his name by assignment in writing or 
by operation of law. It was so held bv the erst¬ 
while Travancore High Court in — Ramalinga 
Nadan v. Krishnan*. 25 Trav. L. J. 1125 in which 
the question was elaborately discussed with refer¬ 
ence to the ruling of the other Indian High Courts. 
This decision was followed in — ‘Dominic v. Thomas’ 
12 Trav. L.-T. 1341. The same view was held by 
this Court in — ‘Chempakutty Pillai v. Rajaian 
Nadar 1 , 1951 Ker. L. T. 787. We are. therefore, 
of opinion that even if the allegation in the exe¬ 
cution petition regarding the assignment of the 
right to the amount covered by the decree is true 
the additional plaintiffs cannot apply for execu¬ 
tion of the decree under Order 21 rule 16 C. P. C. 
The execution petition also cannot amount to an 
assignment of the decree so long as the additional 
2nd plaintiff cannot represent the bank and assign 
the decree. The execution petition has therefore 
to be held to be not maintainable. 

(5) The amendment sought for is for deleting 
the statement in the execution petition that the 
plaintiff bank had ceased to function and that it 
had been wound up. We do not think that any 
useful purpose will be served by allowing this 
amendment. Even if the amendment is allowed 
the execution petition will not be maintainable 
so long as it is admitted that the additional 2nd 
plaintiff does not represent the bank. Similarly 
no purpose will be served by the issuing of notice 
to the present manager of the bank. It is left to 
the bank to execute or not to execute the decree. 
Learned counsel who appeared for the bank in 
this appeal submitted that the appellants are not 
entitled to execute the decree. 

(6> In the circumstances we find no reason to 
Interfere with the orders passed by the court below 
dismissing the execution petition and the other 
petitions filed by the additional plaintiffs. The 
appeal is therefore dismissed with costs. 

C/R.G.D. Appeal dismissed. 
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Mathai IVIanjuran, Petitioner v. State. 
Criminal M.P. No. 192 of 1950, D/- 7-8-1950. 
Criminal P.C. (1898), S. 403 — Proceedings 
under S. 107 — Petitioner imprisoned for his 
failure to give security — Subsequent trial for 
same acts for which security proceedings were 
started — Trial is not barred — (Criminal P.C. 
(1898) S 107) (Constitution of India, Art. 20) 
(Cochin Cr. P.C., Ss. 92 and 317). 

Proceedings under S. 107 are not trials 
for o(fences though they may result in the 
imprisonment of the offender in case he 
does not give security as ordered by the 
Court. In the proceedings under S 107 the 
person against whom the proceedings are 
started is not accused in the strict sense of 
the term, for he is not accused of any 


A. I.R. 

offence and he is not tried for any ofTence 
hlm -. The enquiry is started 
o see whether he is to be prevented from 
doing any act tending to a breach of the 
peace. The detention provided for in S 107 
cannot also be regarded as a term of im- 
pnsonnient, for if he did not give security 
and if he was not in custody, he was taken 
10 custody and committed to prison until 
the expiry of the period for which security 
was ordered, or until such period he gave 
the security to the court which made the 
order requiring it. It is not a term of im¬ 
prisonment though he is kept in custody 
Consequently S. 403, which embodies the 
principle of autre fois acquit does not ap¬ 
ply to proceedings for taking security un¬ 
der S. 107 or S. 110 as there is no convic¬ 
tion of any ofTence. Where therefore upon 
failure to furnish security the person pro¬ 
ceeded against is directed to undergo im¬ 
prisonment, it does not bar his subsequent 
trial for offences constituted by the same 
acts for which the proceedings under S. 107 
were taken. AIR 1942 Lah. 84 Relied on. 
AIR 1928 Rang. 135 Dissented from. 

(Para 5) 

Moreover under S. 107 person is not tried 
for what lie did in the past. His previous 
acts are taken into account only to make 
an inference as to what his future conduct 
would be and to say that he is tried for 
the offence said to have been committed on 
account of these acts cannot be correct. 
Art. 20 of the Constitution and S. 304 Cr. 
P.C. would not therefore stand in the way 
of the person being tried for the acts done 
by him which were taken into account in 
proceedings under S. 107. (Para 4) 

Anno: Cr. P. C., S. 107 N. 2; S. 304 N. 3, 7, 9. 

Petitioner in person; Public Prosecutor, for 
the State. 

REFERENCES: Courtwar/Chronological/ Paras 
C30) AIR 1930 All 408: (31 Cri LJ 710) 4 

C05) 2 Cri LJ 554: (9 Cal WN 898) 4 

C38) AIR 1938 Cal 583: (39 Cri LJ 992) 4 

(’31) AIR 1931 Lah 191: (32 Cri LJ 1207) 4 

(’42) AIR 1942 Lah 84: (43 Cri LJ 564) 5 

(’28) AIR 1928 Rang 135: (30 Cri U 630) 5 

ORDER: The accused in C.C. Ill of 1125 of 
the second class Magistrate's Court, Mattan- 
cherry has filed this petition for an order to the 
Magistrate to drop the proceedings against him 
in that case. He stated that the Ernakulam 
Town Police had started two proceedings against 
him for demonstration which took place on 27th 
Kanni 1123, one under Secs. 92 and 93 (a>, Cochin 
Criminal P. C., and another under secs. 129, 133, 
135. 333, 427 and 484. Cochin Penal Code. The 
case under Sections 92 and 93 (a) Cochin Cri¬ 
minal P. C. had been registered as M. C. 32 of 
11°3 in the Court of the Anjikaimal First Class 
Magistrate's Court. He was directed to give 
security for one year for keeping peace. As ne 
did not do so, he was directed to undergo im¬ 
prisonment for one year. The Second case is now 
pending before the Mattancherry Court as men¬ 
tioned. According to him the incidents that lea 
to the two proceedings were the same and ne 
stated that he could not be tried twice for the 
same offence. 

(2) The prosecution case in C.C. Ill or y 
was that at about 3-30 P.M. on 27th Kanni !1W. 
this petitioner and others coming to about loo 
persons formed themselves into an unlaw 
assembly and trespassed into the court-jard ^ 
the Legislative Council, Ernakulam and assaulter 
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the head-constable on duty there. The member 
oi the Jatha rioted in the said court-yard insult¬ 
ing the honourable ministers and the honourable 
memoers of the Legislative Council with the 
.intention to provoke a breach oi peace and with 
the object oi coercing the assembly from not 
considering the bill called the •'Criminal Law 
Amendment Bill'*. The petitioner was the leader ot 
the jatha. For this lie is being prosecuted now. 
Some other members of this ’jatha had been 
tried and convicted and the appeals by them 
had also been disposed of. Miscellaneous pro¬ 
ceedings were started because this petitioner 
was stated to have delivered four sedi¬ 
tious speeches so as to incite the people to disobey 
law. One of those speeches was on 27th Kanni 
1123 in the Rajendra Maidan. Mentioning 
These speeches and also the part played by the 
petitioner in leading Jatha and creating trouble 
in the Legislative Council premises the police 
requested the Magistrate to start proceedings 
against him for an order to the petitioner to give 
security lor keeping peace for one year. It is 
a fact that the security proceedings before the 
Magistrate ended in a direction to 
the petitioner to give security. In order to sub¬ 
stantiate the order thus passed, it was true that 
the happenings on 27th Kanni 1123 had also 
been taken into account after taking evidence 
on the same. 


<3) The petitioner’s case was that he had 
been tried for what took place on 27th Kanni 
1123 in the security proceedings so that he was 
not to be tried once again for what look place 
that day. He stated that under Art. 20. Constitu¬ 
tion of India, no person could be prosecuted and 
punished for the same offence more than once, 
rhis is the principle laid down in Sec. 403 of 
the Indian Code. It had been laid down that a 
person who had once been tried by a Court of 
competent jurisdiction for an offence and con- 
victed or acquitted of such offence shall, while such 
conviction or acquittal remained in force, not be 
liable to be tried again for the same offence, nor 
2° , fact f f0 >' any other offence for which 
himv, charee lrom the one made against 
£ ave l ? een ma de Sec. 212 or for which 

cLhhi 6 have , ^ ce i! convic,ed under Sec. 213, 
Cruntual p - C. If it is taken that in the 

tried w *th° Cee « n8S the P etit io“er had been 
mitiVx * he offences said to have been com- 
"'itt^d by him on 27th Kanni 1123, then he could 

same occ r uSnc g e aln Rrlslng out of the 

co!SK rars Hr h x-sfs 

offender. The object of the provisions of See 92 
corresponding to Sec. 107 if the Indian Code 

JivaTsiigh- 0 AM !930 5 A„ 'S’' ’■ 

Emperor’. AIR 10*1 i^h iqi* Sh a ^i Lai v. 

5 Shh£&KS§ 

SK 

K eviaence to show that a person Is Intending 


to commit a breach of the pence or to do an 
unlawful act that may probably occasion a 
bieach of the peace unless the person concerned 
chooses to give previous intimation oi what he 
is proposing to do. In these circumstances what 
the prosecution docs is to give evidence to 
show that the acts committed by the person pro¬ 
ceeded against under the section are of such a 
nature that the continuity of these acts or the 
Commission of similar acts by him is appre¬ 
hended as tending to a breach of the peace. When 
this is so it is incumbent on the Magistrate who 
deals with the security proceedings, to find in 
the first place as to whether these past acts are 
true or not, in order that he may be enable to 
draw the inference that the commission of similar 
acts will occasion a breach of the peace. This 
would necessarily indicate that in the security 
proceedings under Sec. 92, the person proceeded 
against was not tried lor what he did in the 
past and so it could not be held that he had 
been tried for the offences committed. His pre¬ 
vious acts were taken into account only to make 
an inference as to what his future conduct 
would be and to say that he is tried for the 
offence said to have been committed on account 
of those acts could not be correct. In this view 
it would be clear that in the security proceed¬ 
ings the petitioner had not been tried for what 
was said to have been done by him on 27th 
Kadni 1123. The provisions of Art. 20. Cons¬ 
titution of India and of section 317, Cochin Cri¬ 
minal P. c., would not therefore stand in the 
way of the petitioner being tried for what he 
did on 27th Kanni 1123. This petition is there¬ 
fore not sustainable. 

(5» Proceedings under Sec. 92 are not trials 
for offences though they may result in the 
imprisonment of the offender in case he does 
not give security as ordered by the Court. There 
was the view expressed by a single Judee in — 
‘Nga Mya Gyi v. Emperor’, AIR 1928 Rang. 135 
that where accused persons were sent to jail for 
failure to furnish security under Sec. 108, Cri¬ 
minal P. C. (Indian) on a charge of sedition they 
were not to be subsequently convicted under Sec. 
124 (A» for the same offence. With all respect 
I cannot agree with the view expressed or the 
reasoning adopted. The object of Sec. 107 and 
\hc procedure adopted, in proceedings started 
under that section were wholly lost sight of by 
the Learned Judge who decided that case and 
so I do not follow the same. In the proceed¬ 
ings under Sec. 92, Cochin Criminal P. C. the 
counter petitioner against whom the proceed¬ 
ings are started is not accused in the strict sense 
of the term, for he is not accused of any offence 
and he is not tried for any offence committed 
* alreac *y mentioned the enquiry is 

started to see whether he is to be prevented 
from doing any act tending to a breach of the 
peace. The detention provided for in Sec. 107 
could not also be regarded as a term of impri¬ 
sonment, for if he did not give security, and if 
he was not in custody, he was taken to custody 
and committed to prison until the expiry of the 
period for which security was ordered, or until such 
period he gave the security to the court which 
made the order requiring It. It is not a term of 
imprisonment though he is kept in custody. Thus 
in proceedings under Sec. 92, the person against 
whom the proceedings are started is not consi¬ 
dered to be an accused charged with any offence 
nor is he tried for any offence said to have been 
committed by him. The ruling in — 'Subee 
Emperor', AIR 1942 Lah 84 is also 
helpfu 1 in this respect It was pointed out there 
that Sec. 403. Indian Criminal P. Q. which embo- 
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dies the principle of Autre Fois Acquit 
wouid not apply to proceedings for taking 
security under Sec. 107 or Sec. lio as 
there was no conviction of any offence. It is 
therefore my view that the proceedings taken 
in M. C. 32 of 1123 against the petitioner in the 
Anjikaimal First Class Magistrate’s Court would 
not bar the Mattancherry Magistrate in pro¬ 
ceeding with the case belore him. The petition is 
therelore dismissed. 

C/ R. G. D. Petition dismissed. 


A. I. It. 1932 TRAVANCORE-COCHIN 558 
GANGADHARA MENON 
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Narayanan Thampi Krishnan Tampi, Appel¬ 
lant v. Parukutty Amma Ponnamma, Respon¬ 
dent. 

A. S. No. 711 of 1950, D/- 7-8-1951. 
Travancore Nayar Act (2 (II) of 1100), S. 7 
— Dissolution of marriage by agreement — 
Matters to be taken into consideration jn 
awarding compensation. 

Where on an application for dissolution 
of marriage on ground of wife’s legal 
cruelty (wilful desertion), the wife denies 
the allegations but agrees to the dissolu¬ 
tion and the marriage is declared as 
dissolved, the Court while determining me 
compensation to be awarded to the wife 
should confine itself to the consideration of 
the position, means and circumstances of 
the parties and is not entitled to equire 
into the truth or otherwise of the allega¬ 
tions in the petition. The expression “as 
would be proper under the circumstances" 
in Section 7 (3) (a), Nayar Act is not 
wide enough to justify an enquiry in the 
truth of the allegations in the petition for 
the purpose of awarding compensation 
‘except’ in cases where adultery or change 
of religion of the respondent is pleaded. 

(Para 4) 

P. Govindan Nair, for Appellant; G. Velu 
Pillai, for Respondent. 

JUDGMENT: This appeal is directed against 
the order of the Additional District MunsifT of 
Trivandrum in N. S. 4 of 1124 awarding com¬ 
pensation of Rs. 500/- to the counter petitioner 
on the dissolution of her marriage with the 
petitioner. The petitioner prayed for the dis¬ 
solution of the marriage on the ground that the 
counter-petitioner refused to live with him and 
that it amounted to legal cruelty. The counter¬ 
petitioner while denying the allegations in the 
petition agreed to the dissolution of the 
marriage and claimed compensation. ine 
court below declared the marriage dissolved 
and awarded Rs. 500/- as compensation to he 
counter-petitioner. The appeal is directed 
against the order awarding compensation. 

(2) The learned advocate for the aPPf^nt 
contends that even though the .f™ nt er- p eti- 
tioner while denying the allegations in his 
petition has agreed to the dissolution of he 
marriage the circumstances that Jed to the 
dissolution of the marriage are matters which 
ought to have been taken into consideration 
hv the court in decreeing compensation in 
favour oMhe wife. According to him the court 
ought to have enquired into the truth of the 
allocation in his petition that his wife had 
wilfully deserted him and ought to have 
brought its finding on that 

bear on its decision regarding the compensation 
to be decreed in her favour. 


n Gaiijodhara .1 lawn <t Vithaijathil JJ.) A. I. R. 

J.IV Section 7 (2) of the Nayar Act provides- 
Inree months after the service of the codv 
as aioresaid, if the petition is not withdrawn 
in the meantime, and wn 

(a) If the petition is not opposed with 
respect to any of the grounds mentioned in 
Section a, or if the respondent, while deny¬ 
ing the allegations contained in the petition 
agrees to the dissolution, the Court shall’ 
without going into the grounds alleged 
declare in writing the marriage dissolved. 

(b) if the respondent does not agree to the 
proposed dissolution and denies the allega¬ 
tions in the petition the Court shall enquire 
into the allegations in the petition and, after 
considering the evidence adduced by the 
parties, shall order the dissolution of the- 
marriage if the grounds set forth in the 
petition are made out, and shall dismiss the 
same in case they are not made out" 

and section 7 (3) (a) enacts: 

“(3) At the time of passing the order referred 
to in sub-section ( 2 ). 

(a) if the petitioner is the husband and 
his prayer is granted, the Court shall, except 
where the respondent lives in adultery or has 
changed her religion, award to the wife such 
compensation not exceeding Rs. 5000/- or 
such monthly allowance till her remarriage 
as would be proper under the circumstances, 
having regard to the position, means and 
circumstances of the parties.” 

(4) It is argued that the expression "as 
would be proper under the circumstances" 
before the words ‘having regard to the posi¬ 
tion, means and circumstances of the parties" 
in sub-section (3) (a) would justify the court 
in taking into consideration the truth or other¬ 
wise of the allegations in the petition in 
determining the compensation that may be 
decreed in favour of the wife. We are unable 
to agree with this contention. Section 7 (2) (a) 
clearly provides that if the wife while denying 
the allegations contained in the petition agrees 
to the dissolution, the court shall without 
going into the grounds alleged declare in 
writing the marriage dissolved and section 
7 ( 3 ) (a) enjoins that at the time of passing 
that order the court shall except where the 
respondent lives in adultery or has changed 
her religion award to the wife such compen¬ 
sation not exceeding Rs. 5000/- or such 
monthly allowance till her remarriage as would 
be proper under the circumstances having 
regard to the position, means and circum¬ 
stances of the parties. Therefore, even if the 
ground alleged in the petition, viz., wilful 
desertion, is established, and dissolution of 
marriage is granted on that ground, still, the 
wife will be entitled to compensation as pro¬ 
vided for under the Act. That being the case, 
we do not think that the expression as would 
be proper under the circumstances in Sectionl 
7 (3) (a) is wide enough to justify an enquiry, 
in the truth of the allegations in the petition 
for the purpose of awarding compensation 
except in cases where adultery or change of 
religion of the respondent is Pleaded. Rcading, 
Section 7 as a whole, we do not think that it. 
was the intention of the Legislature that excep 
where the respondent lives in adultery or has 
changed her religion the grounds menUon^ in 
the petition of the husband justifying dissolu 
tion of marriage should be taken >n|o consi¬ 
deration in deciding the question of the com¬ 
pensation to the wife. The court below 

therefore, right in having confined iteelf to the 

consideration of the position, means and 
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cumstances of the parties in determining the 
compensation to be awarded lo the wife. 

(5) The petitioner has 59 cunts of paddy 
field and 26 cents of garden land in Mavelikara 
Taluk as well as a small pension. The learned 
Munsif estimated the value of the properties 
between Rs. 2500/- and Rs. 3000/-. We cannot 
say that his estimate is wrong. Having 
regard to the position, means and circum¬ 
stances of the parties, we do not think that the 
compensation awarded by the court below is 
excessive. We see no proper grounds to inter¬ 
fere with this award by the learned MunsifT. 
Therefore, in confirmation of the order 
appealed against we dismiss the appeal. In the 
circumstances of this case we direct the parties 
to sufTcr their costs in this Court. 

C/K.S. Appeal dismissed. 
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Aravala Madan & another, Appellants v. Ra- 
mayi Nagami, Respondent. 

A. S. No. 73 of 1124, D/- 18-3-1952. 

Trusts Act (1882), S. 82 — Benami Transac. 

I? T Purc ? as ? of P r °P ert y in name of wife 
“7 Doctrine of advancement — Tests — Source 

nL C 0 ^V? ti0n — Transaction held real and 
not benami — (Advancement) (Benami) — 
(Husband and wife — Advancement). 

It is true that the doctrine of advance¬ 
ment does not apply to the parties who 
are Indian Christians. Still the relation¬ 
ship of the parties and the motive that 
operated at the time of the acquisitions of 
the properties are factors which have to 
be taken into consideration in determining 
the question whether the transactions were 
real or were only benami, for after all 

!nnrpfl 6S !° n really is one of intention. The 
source from which the consideration 

5jf e C ?™* 7 Ubt ’ furnishcs a valu- . 
it if, 11 1S , \ vrong to regard 

it as the sole or conclusive criterion 

JSTIZ l !l° *P ot t e f , or - act luisition of pro- 
the husband m the name of his 

nertv fnr u Was i t . hat u 1 sh L e should have pro- 
out of f ?enJh r n e f f ,’h« hiCh P ro P er ‘y would be 
first Li£ ,.h f the sons from the deceased 
,uf 1 f- h Were on terms of enmity 

the transaction cannot be called benami 

el r “ 

isaMMPSa,! 

P3 aysjfwHSs's it 
re s? sE* 'saS 4 " 

fffJffssrsa* SniiFS * 

(or a declaration that Exts II! m'.S'r'XS 


taken benami for the plaintilf and that thu 
beneficial interest in the properties vest -1 in 
the plaintilf. Plaintilf also prayed for an injunc¬ 
tion restraining the 1st defendant from entering 
the properties. The trial court dismissed th v 
suit. The plaintilf has therefore come in appeui. 

(2) The learned Judge on a consideration o» 
the evidence in the case, has found that th * 
plaintiff has not proved that he advanced lurid-- 
for the aoove four sale deeds. This finding i> 
very seriously challenged in appeal. It is con¬ 
tended that the plaintiff has adduced clear 
evidence to establish that he had ample means 
for the acquisitions of the properties, while Isj 
defendant has not been able to show by an\ 
positive evidence that she had any means or 
income worth the name from which the pro¬ 
perties could have been acquired. The leaned 
advocate for the appellant therefore argues 
that even though his client was not able to- 
prove the particular fund from which the 
consideration for each of the sale deeds has 
proceeded, it has in the circumstances of the 
case to be inferred that the plaintilf supplied 
the funds necessary for the documents in ques¬ 
tion. But even assuming that the plaintiil 
supplied the funds for taking Exts. I. II. m 
and VIII, we do not think, that in itself, is 
conclusive on the question of ownership. The 
source from which the consideration has come, 
no doubt, furnishes a valuable test but it i* 
wrong to regard it as the sole or conclusive 
criterion. It is true that the doctrine of advance- 
“ n d ^. n , ot apply to the parties who are 
Ind an Christians. Still the relationship of the 
parties and the motive that operated at the 
time of the acquisitions of the properties are 
factors which have to be taken into considera- 
, °n m determining the question whether the 
transactions were real or were only benami. for 
.after all the question really is one of intention 
in this case the plaintiil' whose first wife died 
, w h° hadalso children by her, married 
the hist defendant a young woman while ho 
was somewhat advanced in ace He had fom* 
children all daughters by the 2nd marriage. It 

so i"° ,ime after his marriage 
" t ll h !( Is , defendant the plaintiff's children 
by the 1st wife quarrelled and fell out with 
’> m - The? asserted rights over the properties 

?* and , l u S 111 hls n . ame and threatened trespass 
into those properties. This is admitted in ni? ! 

in'*whirh 1? 6 ° f V’® plaint - In the Position 
!"* h he 'vas placed it was only natural 

!nm« the pl ?'. ntllT , s hould have thought of making 
ome provision for the 1st defendant In fant 

he mo e tfvi y fn V 7h ed m p . a F agraphs 5 a,ld 6 that 
the K 7 he * ac q uisltl0,ls in the name of 
i® .Si defend ant was the hostility of the 
plaintiff’s sons by his first wife. Evidently the 
plaintiff wanted his wife to have some proper- 
*V° r herse J f w n °h would be out of roach 
?y h i S 4 0ns wl },° w ® re ,°n terms of enmity. Thus 
the motive alleged for the transactions itself 

serwrf tS ! h 7 th ® pi,rpose view could be 

served only by genuine transactions and not bv 

J n c " a M - 0, ‘ es - In .these circumstances the rea- 

hS t ,n er - nCP ,s that the sa ' e deeds far from 
being benami were intended to be real Thl 

decision reported in - ‘Ismail Mussajee Moo 

kerdum v. Haiiz Boo’. 33 Cal 773 k in »• 

&23S12S irssaas- of ih ° 


560 Trayancore-Cochin Kinjan v. Raman (Sulramania Iyer iC Yilhayathil JJ.) 


A. I. B. 


purchased no doubt in Hafiz Boo’s name, but 
were purchased out of funds emanating from 
her mother’s estate. This circumstance no 
doubt, if taken alone, a'fords evidence that 
the transaction was benami, but there is. in 
their Lordships’ opinion, enough in the facts 
of the case to negative any such inference. 
It seems clear that what was done in 1889 
was prompted by hostility to the son and was 
with the purpose of excluding him from in¬ 
heritance. an object which could not have 
been attained by any benami transaction.” 
See also the decisions in — Thulasi Ammal v. 
Official Receiver, Coimbatore’, AIR 1934 Mad. 
()71 and — ‘Sitamma v. Sitapatirao\ AIR 1938 
Mad 8. 

(3) Therefore in the circumstances of this 
case we are clearly of the view that even if the 
funds for taking the sale deeds in question were 
supplied by the plaintiff, they are not benami 
•transactions as contended for and that the 
beneficial interest in the plaint properties vest¬ 
ed absolutely in the first defendant. 

(4) It follows that the decree of the lower 
court does not call for any interference. We 
confirm the decree and dismiss the appeal with 
costs 

C/R.G.D. Appeal dismissed. 
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SUBRAMANIA IYER 
AND VITHAYATHIL JJ. 

Kunjan Ittiathi, Appellant v. Raman Padma- 
nabhan and others, Respondents. 

Second Appeal No. 459 of 1124, D/- 20-G-1951. 
(a) Civil P.C. (1908), O. 41 R..27 - Lower 
appellate Court issuing commission for local 
investigation — No Rrounds for taking of 
additional evidence in appeal made out - 
Successor Judge can refuse to took wo the 
renort of the Commissioner. AIK lSJjjl IJA, 

A ™ < pc »' Aml531 PC < W 3 S , 

Anno: Civil P. C., O. 41 R. 27 N. 8. 

(h) Civil P. C. (1908), S. 100, O. 20 R 4 - 
1 ower Courts considering material points and 
Sant evidence - Though brevity of judg- 

%rrc d ., to s. wr Ho s 

R. 4 N. 9. A .. T p 

N Devaresa Kammath, for Appellant, 1. 
Subramania Iyer, for Respondents. 

sa&J* fe ifsssA '-jis 

of property to \\n\ 1 f trans ( er 

Ex VI the 3rd defendant 

executed in his la - T(je occas i 0 n for 

and one Ra S ha Y a ' The 9nd defendant obtained 
the suit was this, ine -n« d Raghavan 

defendant assigned the^ecree in fgr^the 
there ^as^arf altachrnent^of 1 certain immovable 


properties in the year 1113. The properties 
attached were stated to belong to Raghavan on 
account of the deed of gift executed by the 3rd 
oefendant in his favour in the year 1111 The 
document of gift is marked Ex. 1. The plain- 
tiff brought tne suit for a declaration that the 
property attached as belonging to Raghavan 
under the gift deed Ex. 1, is not the property 
that is purchased by him under Ex. A and 
that the property purchased by him under Ex 
A is not liable to be attached in execution of 
the decree obtained against Raghavan. 

(2) The only question for the consideration of 
the courts below was, therefore, the identity 
of the property comprised in Ex. 1 which 
admittedly is the property attached with the 
property comprised in Ex. A. There was a 
partition in the family of the 3rd defendant 
evidenced by Ex. B or Ex. 11 in the year 1088, 
at which the 3rd defendant and her brother 
were allotted two items of property. The bro¬ 
ther died and the 3rd defendant became the 
sole owner of both these items. Of these, there 
is no dispute about one item. The transfer in 
favour of the plaintiff by way of sale and that 
in favour of Raghavan under Ex. 1 by way of 
gift was stated to be of the other property ob¬ 
tained at the partition. In describing the 
properties, however, different descriptions were 
given in the two deeds, with the result that 
if you consider the question of identity based 
upon the details of description given, it will 
be a difficult task indeed, but going by the root 
of title which is the partition deed in both, at 
which the 3rd defendant got only two items of 
which there is no dispute about one item, there 
remains but one item available for being con¬ 
veyed by the 3rd defendant to any other party 
either as a gift or as a sale. One such transfer 
having been made in the year 1111 in favour 
of Raghavan, there remains nothing for her to 
convey to the plaintiff in the year 1119 under 
Ex. A. Under these circumstances, the courts 
below, upon this question of fact, came to the 
conclusion that the property attached is the 
property that was gifted to Raghavan under 
Ex 1 and that the identical property is com¬ 
prised in Ex A and for that reason Ex. A 
cannot operate to convey any title to the plain¬ 
tiff and dismissed his suit and appeal. 

(3) There being thus concurrent findings of 
fact recorded by the courts below, learned coun¬ 
sel for the appellant had to find out points ol 
law to induce this court to interfere with the 
decision arrived at by the courts below. One 
point urged by him in this regard was that the 
lower appellate court at his instance issued a 
commission for local investigation and that a 
report was submitted by the commissioner At 
the healing, however, the lower appellate court, 
which appears then to have been presided over 
bv another learned Judge, refused to look into 
that evidence, viz., the evidence supplied by 
the commissioner's report. The complaint is 
that, when a commission is issued and a repo 
submitted, it will, in law, be evidence and there 
fore it is erroneous on the part of the low 

appellate court not to have 

dence The appellant however does not appeal 

mmmm 
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party is entitled nor is the court competent to 
accept and use additional evidence. 

(4) The provision contained in O. 41. Rule 27 
of the .Civil P. C. which enables an appellate 
court to accept additional evidence, provides 
that such acceptance can only be upon the 
grounds shown in clauses (a) and (b) of that 
rule. In this case, there is no ground at all 
alleged why additional evidence should have 
been accepted by the lower appellate court. In 
a very recent case in — 'Arjan Singh v. Kar- 
tar Singh’, AIR 1951 S. C. 193. the Supreme 
Court had occasion to consider the circumstances 
under which additional evidence can be accepted 
by a court of appeal and it has been laid down, 
following the decisions of the Privy Council 
upon that point in — ’Kessowji v. G. I. P. Rail¬ 
way’, 31 Bom 381 (P. C.) and in — 'Parsotim 
v. Lai Mohar’, AIR 1931 P. C. 143 that except 
in cases where good grounds are shown addi¬ 
tional evidence should not be received in appeal. 
That was a case in which the appellate court 
received additional evidence without good 
ground, acted upon that evidence and came to 
a certain conclusion on the basis thereof. The 
Supreme Court condemned the act of the ap¬ 
pellate court in having received additional evi¬ 
dence and disregarded that evidence and the 
conclusion of the lower appellate court 
based thereon, though the conclusion come 
to by the appellate court in that case 
happened to concur with that come to by 
be * rial court. The Supreme Court regarde4 
the ftndmg not as concurrent, because the con- 
clusion of the appellate court was based upon 
additional evidence which. i n the estimate of 
the Supreme Court, should not have been ac- 
cepteci. 

(5) The lower appellate court is therefore 

right in not having looked into the report of the 

commissioner submitted in the case, the com- 

™£ 1 .° n hav i ng -^ en issued by the lower ap- 

on!| a lnno 0 h rt . wltbout J* 161 ' 6 bein 8 any reason 
and none having been brought to the notice of 

that court why additional evidence should have 
been accepted in appeal. 

ihl 6 L^ 0t J ,er grou , nd urged at the argument by 
C °i! nsel for the a PP e "ant is that the 
low , ha y e not ^ vcn sufficient reasons 
or their conclusions. The judgments were rend 

More us and we And thi cXs havegiven 

ft m,v / rea -f,°?u ! 0I i thoir conclusions, though 

Thl a ™ , Write , n more 'ongthy judgments 5 
The material points and the relevant evidence 
having been considered by the courts i n thSr 

dismtod wlft coS APPeal whlch » hsre »y 
C/R.G.D. Appeal dismissed. 


rl f, S\ 5 \ 0t I124 > °/‘ 14-1-1952. 

(1872), S. 11™ ^ “ Effect — Evidence Act 

■ sss :.™ «= 


was obtained by the Chief of the Idavaka 
for recovery of such arrears for the 
period from 1095 to 1101. On 22-3-1115 the 
Idavaka Chief issued a proclamation remit¬ 
ting in favour of the tenants the arrears 
of tax clue from them up to the close of 
the year 1108 . 

Held that the position of the Chief of 
the Poonjar Idavaka, who was the plain- 
titT decree-holder, was only that of a feudal 
landlord. He had no sovereign powers 
and hence the Proclamation issued by him 
could not have any legislative sanction 
attached to it just as in the case of a Pro¬ 
clamation or Ordinance issued by a sove¬ 
reign authority. It was only a unilaterial 
declaration by the Chief stating that he 
was giving up in favour of the tenants 
under him the right to recover the arrears 
of tax due from them up to the end of 
the year 1108. Such a declaration by 
itself could not have the effect of extin¬ 
guishing or superseding the decree passed 
by Civil Courts for the recovery of such 
ones. The best that could be said in favour 
of such a declaration was that it amounted 
to an adjustment and satisfaction of the 
decree as contemplated by Order XXI 
Rule 2. But in order that the executing 
Court may give effect to such an adjust¬ 
ment and satisfaction, the same must have 
been certified by the decree-holder or the 
judgment-debtor must have applied to the 
executing Court within the period pres¬ 
cribed by law to have such adjustment and 
satisfaction recorded as certified. It can¬ 
not also be said that the proclamation 
operated as an estoppel against the decree- 
holders right to execute the decree. The 
right to execute the decree is controlled by 
the provisions of Order XXI of the Code 
of Civil Procedure and there can be no 

«fi!ivf P t 4 against tbe right conferred bv 
such statutory provisions. (Paras 2, 3) 

Anno: C. P.C., O. 21 R. 2 N 2 15 oi 90 . 
Evidence Act, S. 115 N. 50. ’ ’ ' 

P. Govindan Nair, for Appellants' P Nan. 
yana Pillai, for Respondent ’ ' 3 

K 4 R '^ N J •’ T he executability of the 
fh. nn.cr amed - by ' he Pontiff in this case is 
the 10n raise ? the appellants who are 
Th* representatives of the 1st defendant 
The properties involved in this case are situat- 
th , e Poonjar Idavaka and thev were 
fendanfs ‘in from ‘he Mavaka to the de- 
Ida vaka hv fhi f„ se ‘ T he , dues payable to the 
il e tCnants f el1 lnl ° arrears and 

of the idavalffT Was obtained b J’ 'he Chief 
fnr ti? Q t da y a ha for recovery of such arrears 

fendan»« P an^ d from u 1095 to H01, from the de- 
and a ? 8 charge on the value of their 

11I P 5 the m ?rH S ‘il 1 l oKi S # Ult P r °P erties - On 22-3- 
remIHin«^ aka Ch «f issued a Proclamation 
in favour of the tenants the arrears 
of tax due from them up to the close nf 

year 1108. Exhibit ! is ropy of that Prodama! 
pvP'i r^ hen f t lG , piaintiff decree-holder took out 
execution for bringing the suit properties to 
sale for realising the decree amount 1 

ohSn “thaui vUwo 

decree' 'ffl ^ ft the 

‘ITtZ jT and .. hence 

aupersodins this decree or' 
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to an adjustment and satisfaction recognisable 
by the executing Court. The position of the 
Chief of the Poonjar Idavaka, who is the plain¬ 
tiff decree-holder in this case, is only that of 
a feudal landlord. He has no sovereign powers 
and hence the Proclamation Ext. I issued by 
him cannot have any legislative sanction at¬ 
tached to it just as in the case of a Proclama¬ 
tion or Ordinance issued by a sovereign autho¬ 
rity. It is only a unilateral declaration by the 
Chief stating that he was giving up in favour 
of the tenants under him the right to recover 
the arrears of tax due from them up to the 
end of the year 1108. Such a declaration by it¬ 
self cannot have the effect of extinguishing or 
superseding the decrees passed by Civil Courts 
for the recovery of such dues. The Courts are 
not bound to take cognisance of such declara¬ 
tions and to give effect to them. The best that 
can be said in favour of such a declaration is 
that it amounts to an adjustment and satis¬ 
faction of the decree as contemplated by 
Order”XXI Rule 2 of the Code of Civil Procc- 

dU ( 3 ) But in order that the executing Court 
may give effect to such an adjustment and 
satisfaction, the same must have been certi¬ 
fied by the decree-holder or the judgment- 
debtor must have applied to the executing 
Court within the period prescribed by law to 
have such adjustment and satisfaction record¬ 
ed as certified. In the present instance the de¬ 
cree-holder has not certified in the execution 
Court that the decree has been adjusted and 
satisfied On the other hand, he is maintain¬ 
ing that there was no such adjustment and 
satisfaction in respect of the decree m this 
case and that the Proclamation Exhibit I was 
not intended to cover claims for which de¬ 
crees had already been obtained. The judg¬ 
ment-debtors did not also care to apply to the 
executing Court to have the alleged adjust¬ 
ment and satisfaction of the decree recorded 
as certified within the time prescribed by law 
ie., within 90 days from the date of adjust¬ 
ment and satisfaction as prescribed by Article 
174 of the Limitation Act. 

The contention that there has been an act- 
justment and satisfaction of the decree by vir- 
tue of the Proclamation Ext. I, has been put 
forward by the 1st defendant for the first time 
before the execution court only on 12 - 8-1110 
when he filed his objections to the execution 
of the decree. Such a belated contention can¬ 
not be recognised by the executing Court and 
the provision to that effect contained in clause 
(3) of R. 2 of O. XXI of the Code of Civil 
Procedure is mandatory. To get over the effect 
of this provision, it was argued by the learned 
advocate for the appellants that Ext. 1 did not 
reallv amount to an adjustment and satisfac¬ 
tion of the decree as contemplated by O. aai, 
r. 2 of the Code of Civil Pr0 . c edure, but that 
it was an agreement between the Chief of he 
Poonjar Idavaka and the defendants in this 

case that the claim against them will not be 

enforced. Ext. 1 on the face of it does not tena 
support to this contention. As already stated, 
Ext I contains only a unilateral dedaration by 
TfHvnka Chief and as such it cannot be 
saki Uiat it amounts to an agreement between 
the Chief and his tenants. The judgment- 
debtors cannot put forward Ext. I, even as an 
agreement, as a bar to the execution of the de- 

Cr The decree is a valid decree and so long as 
it remains in force, the executing Court is 
bound to enforce it unless it is shown that the 
right to execute the same has become barred 
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by limitation or that there has been an ad¬ 
justment and satisfaction of the decree. There 
is no contention in this case that the decree 
has become barred by limitation. Even con¬ 
struing Ext. I as amounting to an adjustment 
and satisfaction of the claim under this de- 
cree also, it is seen that there has been no 
certification or recording of such adjustment 
and satisfaction as required by the provisions 
of Order XXI, rule 2 of the Code of Civil Pro¬ 
cedure. It cannot also be said that Ext. I 
operates as an estoppel against the decree- 
holder’s right to execute the decree. The right 
to execute the decree is controlled by the pro¬ 
visions of Order XXI of the Code of Civil Pro¬ 
cedure and there can be no estoppel against 
the right conferred by such statutory provi¬ 
sions. There is no scope for the judgment- 
debtors to avail of such a plea of limitation 
on the basis of an adjustment and satisfaction 
not recorded or certified as required by the 
Code. Thus in any view of the case it is clear 
that the objections to the executability of the 
decree in this case are unsustainable. The 
lower court was therefore right in overruling 
those objections. In this view of the matter, 
the points raised in the objection memoran¬ 
dum filed on behalf of the decree-holder res¬ 
pondent do not arise for consideration. 

(4) In the result this appeal fails and it is 
accordingly dismissed with costs. The objec¬ 
tion memorandum is also dismissed. 

C/D.H. Appeal dismissed. 
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VITHAYATHIL J. 

Narayanan Neelakantan, Petitioner v. Amini 
Narayani and another, Respondents. 

Criminal R. P. No. 313 of 1951, D/- 20-9- 
1951. 

(a) Criminal P. C. (1898) S. 488 — Wife ap¬ 
plying for separate maintenance — Husbands 
offer to maintain her if she lived with him — 
Burden is on wife to show sufficient reason for 
her refusal to live with him. (Travancore 
Criminal P. C., S. 399). 

Under S. 399 sub-section (4) of the 
Travancore Criminal P. C. a wife is not 
entitled to get a separate maintenance 
from her husband under the section n 
without any sufficient reason she .refuses 
to live with him. Where she admits that 
she is not living with the husband and 
the husband offers to maintain her if she 
would live with him, it is for the wife to 
prove that there is sufficient reason for 
her refusal to live with her husband. A 
wife is not entitled to refuse an ofter by 
the husband to maintain her if she would 
live with him and to claim separate main¬ 
tenance unless she is able to make out that 
there is sufficient reason for her refusing 
to live with him. AIR 1943 Lah. 59 and 
AIR 1941 Nag. 175 Rcl. on. (Para n 

Anno: Cr. P. C., S. 488 N. 19, 21. 

(b) Criminal P.C. (1898) S. m-Vgm+ 
ed imputation of unchastity — Wife caai re¬ 
fuse to live with husband - (Travancore Cri¬ 
minal PC., S. 399). 

An unfounded imputation of unchastity 
about the wife by her husband and re 
iteration of the same in his evidence i g 
proceeding under S. 399. Tr U. r. 
sufficient reason for her refusing to ffv 
with him apart from the "“X 

such imputation amounts to le^l cniei y 
or not. In such a case court will ue ju 
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fied in awarding separate maintenance. 
Case Jaw Ref. (Paras 2a. 2b) 

Anno: Cr. P.C., S. 488, N. 21. 

C. K. Sivasankara Panicker, for Petitioner; 
Joseph Augustine, for Counter-Petitioners. 
REFERENCES: Courtwar/Chronological/ Paras 
(75-77) 1 Bom 164 2(a) 

('29) 30 Cri LJ 261: (117 Ind Cas 903 Lah) 1 
(’43) AIR 1943 Lah 59: (44 Cri LJ 425) 1 

(’50) AIR 1950 Mad 385: (51 Cri LJ 907) 2(a) 
(’50) AIR 1950 Mad 394: (51 Cri LJ 931) 2(a> 
(’41) AIR 1941 Nag 175: (42 Cri LJ b47) 1 

16 Trav LJ (SN) 151 2(a) 

9 Trav LT (SN) 18 2(a) 

ORDER: The counter petitioner in M. C. No. 60 
of 1124 on the file of the Division First Class 
Magistrate's Court, Kottayam, is the Revision 
petitioner in this case. The Miscellaneous case 
is one filed by the wife and minor daughter of 
the Revision petitioner under section 399 of the 
Travancore Criminal Procedure Code for main¬ 
tenance. The petition was filed on the ground 
that the counter petitioner in the lower court 
refused to maintain the petitioners and they claim¬ 
ed a monthly allowance of Rs. 30 for the 1st 
petitioner and Rs. 10 for the 2nd petitioner. The 
counter petitioner in the lower court admitted that 
he was not maintaining the petitioners but con¬ 
tended that the 1 st petitioner refused without any 
sufficient reason to live with him and offered to 
maintain the petitioners if they would live with 
nun. The lower court took the view that the 
burden of proving that the 1 st petitioner refused 
to live with the counter-petitioner without suffi¬ 
cient reason was on the counter petitioner and 
that since he did not discharge that burden he is 
mamt ain the petitioners. I do not think 
that this view of the learned magistrate is correct. 
Under Section 399 sub-section (4i of the Travancore 
Criminal Procedure Code a wife is not entitled to 
get a separate maintenance from her husband 
under the section if without any sufficient reason 
she refuses to live with him. In view of the 

Sf 10n ,, 0f ‘ 1,e lst P etitioner that she is not 
‘‘2*^- w ‘* h the counter petitioner and of the 
counter petitioner to maintain her if 
she would live with him, it is for the lst petitioner 

fSsai r °to lilp 1 i?£ e J s s “ fflclent reason for her re- 
Surtti , h her husband. A wife is not 
telpher by the husband to main- 

rs a s as 

S: L An 3. ’g{ Si,™ - 'T»ta m v P mT 

thire’ 1 q 1P e nmii r01 ? the . question of burden of proof 
insttJt S m ® tenal hi this case for hold- 

ea e ve h evldenc l e ^ te t d h . that a “*»«on° when fe 

attempted to Adduce a^v SJOSZi ho ” ever 
to prove this acZL ? Independent evidence 

10OT corresponding to section 399 of Act VIII 
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of 1117 he imputes incontinence to the wife such 
imputation constitutes sufficient reason lor her 
refusing to live with him. But in 9 Trav. L. T. 
<S. Nj 18 it was held that the allegation of im¬ 
morality against the wife made by the husband 
in the course of proceedings under section 366 is 
not a sufficient reason to entitle the wife to live 
away from the husband. In —-Yamuna Bai v. 
Narain Moreshwar* 1 Bom. 164 it was held that 
unfounded imputation of wife's unchastity would 
not amount to legal cruelty. But in —*Kamala 
Gangalamma v. Venkatarami Reddi AIR 1950 
Mad. 385 it was held that deliberate accusation of 
immorality of the wife would fall under the defi¬ 
nition of legal cruelty and would entitle the wife 
to nve separate from the husband and to claim 
separate maintenance. His Lordship Panchapakesa 
Aiyar observed thus in that case: 

Chanakya, the great Prime Minister of the 
Mauryas, has proclaimed this more than 2200 
years ago in his Artha Sastra. In India, this 
kind of thing has always been considered legal 
cruelty though not small beatings of wife, 
cessation of conjugal relations with her for long 
periods oi Dooksha etc.” 

5?.“\ Subbama v - Venkala Reddi*, AIR 1950 Mad. 
J94 the same view was held. 

(2bj Whether an unfounded imputation of un- 
chastity about the wile will amount to legal 
cruelty or not I have no doubt that it is sufficient 

han S n n e r I he W ilt 10 refuso t0 live with the hus- 
band. Section 399 (4) only requires that there 

must be sufficient reason for the wife to refuse 

rrtmwLJ 1 ' o h he I husband - Under the old Indian 
Criminal Procedure Code a wife could refuse to 

AT JI 1 hn hu ;j band °nly for two reasons namely 
ilw-J i husband living in adultery and ( 2 ) his 
habitual cruelty to her. But the present Code 

teTianco rS rn he Ma ? istr f e t0 award separate xnain- 
tenance to a wife who refuses to live with her 

husband if there is sufficient reason for doing so. 

? °L opin . 1 on that in this case the lst petitioner 
has sufficient reason for refusing to live with the 

?rr t p ^‘ 0ner - The lower court was theS 

maintenance. “ the petitioners separate 

comt iw. 0f mainleiiance fixed by the lower 

therefofr ronflL aP n eQr t0 be "reasonable. I 
tnerefore confirm the order of the lower court 

and dismiss this revision petition. ourt 

C, R.G.D. Revision dismissed. 

■S 1 fcss&i 

1951 d Appeal No - 104 of 1123(T), D/- 18-7- 

sa aa s SBLsrsup 

were the daughters of* thp d 9 *5 pl . ai . ntif fs 
The plaintiffs 8 £ ? & 
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The main tanvad was not partitioned. At 
the time of the suit A, the common ances¬ 
tress was dead, but B, the maternal grand¬ 
mother of 1st plaintiff was alive. B was 
the 28th defendant. 

Held that the suit was not maintainable 
because it was not a suit by a collateral 
tavazhi as defined in the Travancore Re¬ 
gulation III of 1100 which alone was com¬ 
petent to maintain a suit for partition 
among the members of the community to 
which that Regulation applied. 1947 Trav 
LR 167 Rel. on. (Para 2) 

1\. Parameswaran Pillai, for Appellants; M. 

Madhavan Nair, for Respondent No. 1. 

REFERENCE. /Para 

(’47) 1947 Trav LR 167 2 

KUNHI RAMAN C. J.: Defendants 3 and 4 are 
the appellants. Plaintiffs who are four in number 
are the contesting respondents. The suit was for 
partition. The parties are Ezhuvas and are 
governed by the Travancore Ezhuva Regulation 
III of 1100. The genealogical table which is to be 
found in the judgment of the trial court at page 
6 shows that the common ancestress of the par¬ 
ties to the litigation was one Bhagavathi Arathi. 

She had four sons and three daughters. The 
youngest of these daughters Bhagavathi is the 
maternal grand-mother of the 1st plaintiff. The 
2nd plaintiff is the 1st plaintiff's daughter. The 
3rd and 4th plaintiffs are daughters of the 2nd 
plaintiff. The mother of the 1st plaintiff is the 28th 
defendant. On the date of suit the 1st plaintiff's 
maternal grand-mother Bhagavathi was dead, but 
the 1st plaintiff's mother. Uie 28 th defendant, was 
alive. The suit is framed on the basis of partition 
of a collateral tavazhi. the plaintiff's contention 
bein' 1 that their tavazhi descended from the 
common ancestress the 28 th defendant as a colla¬ 
teral tavazhi with respect to the other tavazhies 
of the tanvad. In the trial court there was a con¬ 
tention urged that prior to the suit, by conduct 
of parties a partition of the tarwad properties was 
effected as a result of which the descendants 
of the three daughters of the common ancestress 
Bhagavathi Arathi had become separated from 
each other. If this position is correct then the 
tavazhi of the plaintiffs could be described as a 
collateral tavazhi as defined in Regulation III of 
1100. According to this Regulation collateral 
tavazhies are tavazhies of families who though de¬ 
scended from a common ancestress do not stand 
in the direct line of ascent or descent from one 
another. According to section 30; . rrpri 

-After the death of the lineal ascendant referred 
to in section 29. or with her consent - 
(1). each collateral tavazhee represented b> the 

majority of the adult members thereof, o 
( 2 >. the male children or female chi dren with 

out issue of such lineal ascenaa n t and ^l o 

are not included in the tava ^? ^SSion 

in clause (1), may claim an outright P» 

of property over which the tarwad has the 

power of disposal." 

ss rr 

aw? BrxetuS 1 a-g 

three years after the filing of the suit. 
she had made express reference to 
her consent was obtained for the part it 


A. I. R. 

collateral tavazhi of the plaintiffs. This document 
which was admitted in evidence by the lower ap¬ 
pellate court established that the * 28 th defendant' 
who was alive when the suit was filed had given 
her consent. The reason for which the suit was dis¬ 
missed was therefore, not correct and the lower 
appellate court passed a preliminary decree for 
partition and directed the District Munsiff to con¬ 
tinue the subsequent proceedings in the suit for 
partition. 

(2• In second appeal it is contended by the 
learned counsel for the appellants that one 
essential feature of the case which turns upon a 
question of law was not considered by the lower 
appellate court. Learned Counsel argues that the 
plaintiffs' tavazhi cannot be described as a colla¬ 
teral tavazhi which alone has the right of filing 
a suit for partition. It will come under the cate¬ 
gory ot a sub-tavazhi in view of the fact that the 
lower appellate court has found that the parti¬ 
tion by force of conduct which was relied on by 
the District Munsiff, did not take place. Accord¬ 
ing to the lower appellate court the tarwad of 
the descendants of Bhagavathi Arathi remains in¬ 
tact without having effected any partition of any 
tavazhi belonging to the tarwad and the plaintiffs' 
suit should be regarded as a suit for partition of 
the tarwad properties in which the plaintiffs as 
a tavazhi claimed shares. We notice from the 
records that this point was not specifically taken 
in the lower appellate court when the appeal filed 
by the respondent in this court was argued there 
and therefore, it is not a matter for surprise that 
the learned Judge did not apply his mind to this 
important legal question which must be consider¬ 
ed in dealing with the suit for partition. The ap¬ 
pellants' learned counsel places reliance on the 
decision of the erstwhile Travancore High Court 
reported in — T947 Trav. L. R. 167. There, the 
facts were almost identical. There also the 
suit was for partition instituted by a sub-tavazhi 
and not a collateral tavazhi, within the meaning 
of the definition contained in Regulation III of 
1100. In the judgment of Mr. Justice Sankaran. 
who was a party to that decision it is stated as 

f "But S the suit is for partition of common tar¬ 
wad properties and so long as the 14th «aefen- 
dant's tavazhi has not become sepaiated or 
claimed to become separate from the common 
tarwad. plaintiff's sub-tavazhi by itself is not 
entitled to claim separation by partition from 
the tarwad. Such a suit is not permitted by 
section 30. Plaintiff's sub-tavazhi cannot be 
said to be a collateral tavazhi as contemplated 
by section 30 <1> among the several tamhies in 
the tavazhi. It follows, therefore, that the suit 
in its present form is not maintainable . 

The nosition of the plaintiffs in the present case 
2 J to »° to be exactly identical with the gab 
tion of the plaintiffs in that reported dedstan. 
Here as in that case, the common tarwad 

had three daughters of whom the 28th ^ 
inent already quoted we t***** 1 ^'is not a suit 
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.members of the community to which that Regu¬ 
lation applies. The Second Appeal must, there¬ 
fore, be allowed. But in view of the facts that 
the point that is raised in this Court was not 
specifically taken in the lower appellate court 
which has consequently led to the lower appellate 
court overlooking this question we do not con¬ 
sider that the appellants are entitled to costs. 

(3) The second appeal is allowed. The decree 
of the lower appellate court is set aside and the 
suit dismissed. The appellants shall have their 
costs in the trial court but shall bear their own 
costs in the lower appellate court and in this 
Court. 

C/R.G.D. Appeal allowed. 
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KOSHI AND GOVINDA PILLAI JJ. 

Kassim Pillai Assnaru Kutty and others, 
Appellants v. State. 

Criminal Appeals Nos. 88 to 94 of 1950, D/- 
6-10-1950. 

(a) Criminal P.C. (1898) S. 367 — Eight ac¬ 
cused charged under S. 301/28 I.P.C. and Ss. 
140 and 141 I.P.C. — Sessions Judge convicting 
them under S. 301/28 — No remark regarding 
Ss. 140 and 141, as to whether they are guilty 
or not, under these sections — Similarly judg¬ 
ment containing no remark as to whether he 
accepted or rejected confessions of accused on 
which prosecution relied — Judgment held 
very unsatisfactory. (Para 19) 

Anno: Cr. P. C., S. 367 N. 5 and 6. 

<b) Penal Code (1860) S. 34 — Common in¬ 
tention — It can be inferred from character of 
attack — It can develop in course of events — 
(Travancorc Penal Code S. 28). 


A common intention required by S. 34 
(S. 28, Tr. Penal Code) can be inferred 
from the conduct of the assailants or their 
participation in the commission of the 
crime and from circumstances such as the 
character of the attack or the nature of the 
injuries inflicted or from the nature of the 
weapons employed. The common intention 
can be developed in the course of events 
though it may not have been present to 
„® rt w, . lh - The question whether there 
was such an intention or not will in most 
cases depend on inferences to be drawn 
from proved facts and not on any direct 
evidence about a pre-arranged plan which 
may seldom be available. Where upon see- 
mg the deceased one of the accused said, 
Here comes the murderer of our uncle*' 

round^ m hv la t e n y «K lhe deceased was sur- 
rounded by all the accused armed with 

pnrh y f W £ ap ° ns of i °? e form or an °ther and 

aeahi*/ thT ? Sed th ^ e wea P° n his hand 
against the deceased, against the hank 

ground of the animosity of the assailants 

SS hi® dCCeaSed I heiT iuct S at¬ 
tacking him so mercilessly regardless of 

nrpf^ 0r | sequence .u held could not be inter: 

an acted with °ft er light <han that th *y 

o C r 0n SS^ n ffi° n su 5! 

caus/ dea'rHsVnfc'Vd 0 
!$% p M c ad ', 

aik U25 P.C. 1 Relied. (Paras 22, 27 & 29) 

swais sn sst 


make them liable for‘murder. 4 Suth WR 
Cr 33 Relied. (Para 28) 

Anno: Penal Code, S. 34 N. 1. 

(c) Penal Code (18G0), Ss. 34 and 149 — 
Scope — (Travancore Penal Code, Ss. 28 and 
141). 

Section 28 and S. 14 i of the Travancore 
Penal Code corresponding to Ss. 34 and 149 
respectively of the Indian Penal Code deal 
with constructive liability under Penal 
Law. While S. 28 limits itself to the fur¬ 
therance of the common intention, S. 141 
goes further, inasmuch as it renders every 
member of an unlawful assembly guilty 
of the offence when it is likely that such 
an offence might have been committed in 
prosecution of the common object. The 
latter section is certainly wider in its scope 
and amplitude. (Para 22) 

Anno: Penal Code, S. 34 N. 3 S. 149 N. 5. 

M. K. Govinda Pillai and T. K. Narayana 
Pillai, for Appellants; Govt. Pleader M. Kuma- 
ran Achan, for the State. 


REFERENCES: Courtwar/Chronological/ Paras 
(’25) 52 Cal 197: (AIR 1925 PC 1: 

26 Cri LJ 431) 30, 31 

( 45) AIR 1945 PC 118: 1945 Mad WN 69a: 

(46 Cri LJ 689) 22, 23, 29, 30 

(\36) AIR 1936 All 437: (37 Cri LJ 864) 29 

(’65) 4 WR Cr 23(2) 28 

(’05) 4 WR Cr 33 28 

(’47) AIR 1947 Mad 259: (40 Cri LJ 123) 23, 29 

KOSHI J.: These seven Criminal Appeals 
arise from Sessions Case No. 19 of 1950 on the 
file of the Quilon Sessions Court. The appel¬ 
lants were accused Nos. 1 to 5 and 7 and 8 in 
that case and together with accused No. 6 they 
were committed by the First Class Magistrate. 
Karunagappally, to stand their trial before the 
Quilon Sessions Court for commission of .offences 
punishable under Sections 140 and 301 of the 
Travancore Penal Code read with sections 28 
and 141. The occurrence complained of took 
place at Kulasekharapuram. The case against the 
accused is that on the fore-noon of 21st Mee- 
nam 1123 at about 10 A.M. they formed them¬ 
selves into an unlawful assembly armed with 
deadly weapons and that in furtherance of the 
common object of that assembly they caused the 
death of one Hydrose Kunju by beating him 
with deadly weapons like iron rod, wooden 
sticks etc. and by cutting and stabbing him 
with sharp and deadly instruments like chopper 
dagger, and pen-knife. The learned Additional 
Sessions Judge who conducted the trial while 
acquitting accused 6 convicted the remaining 
seven accused under section 301 read with sec¬ 
tion 28 and sentenced each of them to undergo 
rigorous imprisonment for life. These appeals 
are by the seven convicted persons. In Refer¬ 
red Trial No. 19 the sentences passed by the 
learned Judge came up for confirmation. 

(2) Some twenty years prior to the occurrence 
Hydrose Kunju had caused the death of Kasim 
Filial, the father of accused 1 and 2. There was 
a case against Hydrose Kunju and P. W 17 in 
this case, in respect of that occurrence.’ Both 
of them were convicted. Hydrose Kunju was 
sentenced to undergo rigorous imprisonment 
for six years while P. W. 17 was awarded a 

Since n H e vd 0 ,L f P 0y< ? ars ’ *' igorous imprisonment 
Since Hjdiose Kunju came out of the iail after 

£ I 2M t -. hiS Sei ? tcnce his ‘^tionship wtth 

Hp Hvb? 1 ? p ? op l e ' vns anything but cordiaU 
hf/ 1Ved . ln ??n s t ant d l ' ea d of them. In 1117 he 
had sent petitions to the District Magistrate. 
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Quilon and the District Superintendent of Police 
that accused 1 and 2 and some of their relations 
and friends were making plans to end his life. 
He was originally living at Thazhava, a place 
not far away from the residence of Kasim 
Pillai's people. The evidence in this case sug¬ 
gests that he sold away that property and came 
and settled down at Kulasekharapuram to be 
away from his enemies. It would appear Kasim 
Pillai's death at me hands of Hydrose Kunju 
and his companion P. W. 17 took place on a 
day fixed for the circumcision ceremony of ac¬ 
cused 1 and 2. The prosecution case, as put 
forward in the Courts below, is that on 21st 
Meenam 1122 Hydrose Kunju had arranged his 
daughter’s marriage to take place and that the 
accused party, composed mostly of Kasim Pil¬ 
lai's sons and nephews, chose that day to 
avenge the death of Kasim Pillai. As already 
mentioned accused 1 and 2 are Kasim Pillai’s 
sons. Accused 3, 4. 5 and 7 are his nephews 
and accused 6 and 8 are said to be friends and 
companions of the remaining accused. They 
all live at a place known as ‘Vellamanal* 4 
miles away from Kulasekharapuram. Accord¬ 
ing to the prosecution, on the morning of the 
date of the occurrence, with the common ob¬ 
ject of avenging Kasim Pillai’s death, the ac¬ 
cused came to Kulasekharapuram, armed with 
weapons such as those mentioned above and 
on their meeting Hydrose Kunju in front of 
P. VV. 2’s shop then and there they done (sic 
did) him to death by beating him with an iron 
rod and wooden sticks and cutting him with 
a chopper and also stabbing him with knives 
and daggers. The accused left the place when 
they found Hydrose Kunju was dead. 


(3) Within two or three hours the Inspector 
of Police, Karunagappally (P. W. 39). who got 
information about the occurrence while he was 
attending Court work at the Karunagappally 
First Class Magistrate’s Court arrived at the 
place of occurrence and saw the dead body. 
Three-quarters of an hour or so afterwards he 
commenced to hold the inquest and the report 
thereof was finished by about G P.M. The 
Inspector remained there till next evening con¬ 
ducting further investigation. Strangely enough 
the first information report was drawn up and 
sent to the Court and to other authorities only 
after he returned to his head-quarters at Karu¬ 
nagappally on the evening of the 22nd. The 
inquest report was also sent along with it. Tnese 
two records show that the investigation con¬ 
ducted so far disclosed that among the eight 
persons who were subsequently arraigned as 
accused six of them, viz., accused 1 and 2 and 
4 to 7 had actively participated in the com¬ 
mission of the crime. The F. I. R. and the in¬ 
quest report describe the 8th accused as a jan- 
complexioned long haired person whose name 
was not ascertained. These documents des- 
cribe the third accused as one ’Chura Kas . in ] 
belonging to Kolluvila and who had married 
from Pynammoodu. Subsequently on -oth 
Meenom 1123 a further report was sent to the 
Court mentioning the 8th accused by name and 
also giving further particulars regarding the 
names and addresses of accused 3, o and 6. n 
has however transpired that the person charged 
as 3rd accused is not the person whose name 
occurs in the F. I. R., the inquest report or the 
report dated 25th Meenom 1123. 

(4) It is unnecessary for the purpose of these 
appeals to pursue the course of investigation 
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by referring to the different dates on which the 
several accused were arrested or the recoveries 
made pursuant to confessions alleged to have 
been made to the police or to the several ma¬ 
terial objects said to have been produced by 
the accused or even to the judicial confessions 
the accused would seem to have made soon after 
tneir arrest. The learned trial Judge has not 
chosen to act upon those confessions nor did 
the learned Public Prosecutor invite us to pro¬ 
nounce upon their acceptability or otherwise. If 
in the view of the prosecution or of the trial 
Court the confessions the accused made to the 
Magistrate are not even worthy to be considered 
by this Court, we do not think it safe or even 
fair to the accused to place any reliance on their 
production, or of the recoveries alleged to have 
been made pursuant to information supplied by 
them, of the weapons used for the commission 
for the crime. Moreover the weapons produced 
are not such as could not be provided ‘ad hoc’ so 
much so the article produced or recovered do 
not add any corroborative piquancy to the con¬ 
duct of the accused in producing some weapons 
or to their confession leading to the discovery 
of some others. Chemical examination showed 
that there were traces of human blood only on 
two of them. No knife or dagger or chopper 
produced had any blood stains. The learned 
Judge has chosen to place some reliance on the 
production or the recovery of these weapons, 
but in our opinion the prosecution must stand 
or fall on the evidence of the eye-witnesses to 
the occurrence. The fact that the principal ac¬ 
cused in this case—Kasim Pillai’s sons & nephews 
—had reason to harbour strong feelings of ani¬ 
mosity towards the accused is a factor to be 
taken into account in appraising the worth of 
that evidence. Before proceeding to discuss 
the evidence of the eye-witnesses we shall first 
see how, according to the prosecution the occur¬ 
rence actually took place and what tangible 
proof the acts of the assailants left behind in 
the shape of injuries on the person of the 
deceased. 


(4) As for the first, that is. a brief outline 
of the occurrence, it would suffice for our pur¬ 
pose if we quote here paragraph 2 of the judg¬ 
ment of the learned Additional Sessions Judge; 
some portion of it would now no doubt look 
like repetitions of what we have already said, 
but in fairness to the learned Judge, we shall 
quote that paragraph as it is without attempt¬ 
ing to mutilate it. 

(5) Para 2 of the learned Judge’s judgment 

reads as follows: f 

“The marriage of the deceased Hydrose Kunju s 
daughter was arranged to take place on the 
night of the 21st Meenom 1123. The accused 
wanted to murder Hydrose Kunju on the eve 
of his daughter’s marriage as Kasim Pillai. 
the father of A-l and A-2 was murdered by 
h m and P W. 17 on the eve of the circumci- 
32 ceremony of A-2. With the common 
object the accused conspired together, armed 
themselves with deadly weapons like chopper, 
dagger, knife, iron rod. sticks, etc., formed 
themselves into an unlawful assembly and 
lav in ambush in the compounds east and 
south east of the place of occurrence intto 
case. The deceased Hydrose Kunju accom 
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from P. W. 2’s shop and purchase some sugar. 
They went to *P. W. ll’s tea shop situated 
west of the place of occurrence and took tea 
from there. A-5 was also in that tea shop. 
After taking tea and inviting P. W. 7, the 
deceased Hydrose Kunju accompanied by P. 
W. 1 went towards P. W. 2’s provision shop 
on the northern side of the road, east of P. 
W. IPs tea-shop. These shops are cn either 
side of the public road that goes from Puthen- 
theruvu to Thurayil Kadavoo in the Karuna- 
gapalli Taluk. P. W. 2’s shop is situated at 
the south east corner of P. W. 3’s compound 
and has a front on the street on the southern 
side as well as towards the east. A-5 also 
followed the deceased Hydrose Kunju and 
P. W. 1. The deceased Hydrose Kunju went 
to the eastern front of P. W. 2’s shop and 
asked the latter whether he had a tobacco 
box to spare. P. W. 2 said that he had none. 
After inviting P. W. 2 also for the marriage 
the deceased Hydrose Kunju turned to the 
east and went two or three steps forward, 
when accused 1, 2 & 4. who were hiding behind 
an uninhabited hut in the compound east of 
P.W. 2’s shop came towards him. Almost simul¬ 
taneously accused 3, 6, 7 and 8 also emerged 
out of the compound on the opposite side of 
the road and joined accused 1, 2 and 4. Ac¬ 
cused 1 was armed with M. O. 1 chopper, ac¬ 
cused 2 with M. O. V iron rod, accused 3 with 
M. O. 11 dagger, accused 4 with another dag¬ 
ger, accused 5 with M. O. VII 4 *Kanjavu Vadi" 
accused 6 with an “Alaku Vadi" accused 7 
with M. O. IV dagger like knife, and accused 
B with M. O. Ill pen knife and M. O. VI bam¬ 
boo stick. As the accused approached the 
deceased Hydrose Kunju accused 5 exclaimed. 

v-n r t: is „ the , man who mur dered our uncle; 
Kiil him . So saying he himself struck the 
iirst blow with the “Kanjavu Vadi" on the 
face of the deceased Hydrose Kunju. Before 
he could strike a second time the deceased 
caught hold of him round his body. At that 
moment accused 1 gave a cut with the chop¬ 
per on the right shoulder of the deceased. 
When accused 1 raised the chopper to strike 
again, the deceased knocked the chopper down 
with his hand and bent down to take it. Ac- 

h^nH nf\ h h re ^ POn tded t0 WI * eSt il 0Ut °* the 
hand of the deceased and in the tug injured 

his own hand. When accused 2 and the de- 

sT^Th r . e / ngaged accused 3 * 4. 7 and 8 
the deceased on his back. Then ac- 

dow? «n h- Ca k Ug ^ h i m and threw him 
down flat on his back. Accused 3, 4 and 7 

again gave several stabs on his chest and 

ffot e ’th^ 0t satisl \ ed with al * this accused 1 
got the iron rod from accused 2 and gave 

* few more blows on the chest face and 

shoulder of the deceased. The victim was 

dead by that time. Having thus inflicted all 

as Ver 45 th in?u°ri^ a * d W ° f the ^cUm as many 1 
in p„tc J es 1! ? cludin S 20 incised wounds 

Jf £ T conlus * d V ound and a nuX; 

of blows the accused left the place" 

cfe r sz “sajt 

ment m that many of the injuries noted as sim 
n \ ultl P le injuries. Of the 45 ex¬ 
ternal injuries, 1 to 35 were mostly incised 


wounds or cuts caused with sharp instruments 
like chopper, dagger or knife and in some in¬ 
stances there are bone fractures as well. Injuries 
36 to 45 are mostly stripe marks and there are 
one or two contused wounds also. The seven 
internal injuries consisted of one injury to the 
heart, three injuries to the lungs, two to the 
right lung and one to the left, two injuries to 
the liver, one on either lobe and several in¬ 
juries to the smaller intestines. The victim is 
said to have died from syncope due to shock 
and haemorrhage. Ext. K makes it clear that 
no part of the body was spared and the injuries 
leave unmistakeable proof that deadly weapons 
have been used and that the man has been 
mercilessly handled regardless of the conse¬ 
quence. External injury No. 17 and internal 
injury No. 1 would seem to have been caused by a 
single stab with a sharp instrument and accord¬ 
ing to P. W. 28 those injuries were fatal. The 
witness is also definite that cumulatively the 
internal injuries could have caused death. He 
has not said that any one injury external or 
internal was necessarily fatal. 

(6) P. W. 39. the Inspector of Police, who as 
mentioned earlier arrived at the scene of oc¬ 
currence within two or three hours after the 
incident, saw Hydrose Kuniu lying dead in a 
pool of blood in front of P. W. 2's shop. The oc¬ 
currence witnesses are P. Ws 1 to 6 and 8 to 12. 
Of these, the learned Judge has not chosen to 
place any reliance on P. Ws. 9 and 12 and we, 
therefore, discard that evidence completely. 
(His Lordship reviewed the evidence of the 
remaining witnesses and proceeded:) The learn¬ 
ed Judge who had the advantage of seeing all 
the witnesses in the box and hearing their evi¬ 
dence, has chosen to believe them and we can¬ 
not in the circumstances of the case find suffi¬ 
cient justification to brand their evidence as 
untrue. In other words we agree with the de¬ 
cision of the Court below that the prosecution 
has made out its case that Hydrose Kunju was 
done to death by his assailants on the morning 
of 21st Meenom 1123 in front of P.W. 2*s shop 
and that his assailants had used all kinds of 
deadly weapons such as chopper, dagger, knife 
wooden sticks, iron rod etc., against him. 


w-o; meie is no reason either to doubt who 
those assailants are. The prosecution evidence 
is fairly clear about it. but regard being had 
to the fact that we are administering a system of 
criminal law which would rather countenance 
the escape of nine guilty persons than the con¬ 
viction of one innocent individual we think it 
may not be absolutely safe to hold accused 3 or 
accused 8 to have participated in the occurrence. 
We are not saying that the prosecution evi¬ 
dence is not true as against them, but the early 
records create some doubt in our minds as to 
their complicity. (His Lordship went through 
the records against these accused and gave them 
the benefit of doubt and allowed their Criminal 
Appeals Nos. 90 and 94 respectively.) 

(19) We have next to consider whether the 

S°?n, 0t T th r remaining 5 accused undei 
Section 301, T. P. C. read with section 28 i< 

h h ° U ^ h al L the 8 , accuse d iu the case 
stood charged under sections 140 and 141 a . 

in el L he J earne f d J K ud e e has not said a wore 
wu I J. Ud H, men - ab ° ut Jhe criminal responsi 
01 otherwise of the accused persons un 

had foimd *t ec . tl0ns ' ,y iie P the learned Judge 
had found that more than five persons had narii 
cipated in the day’s occurred 
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are armed with deadly weapons, we are unable 
to appreciate how the learned Judge could with 
propriety have remained silent as to whether 
a case of rioting armed with deadly weapons 
has or has not been made out on the prosecu¬ 
tion evidence in the case and whether all or any 
of the accused persons should constructively be 
made liable under section 141. To use mild 
I language, it is a very unsatisfactory feature of 
the judgment that it should not state whether 
the accused are guilty or not, under either or 
both of these sections. It is not only in this 
respect that the learned Judge omitted to re¬ 
cord a finding relevant to the case. Though the 
prosecution had placed confessions made by the 
accused before the Magistrate as part of its evi¬ 
dence the learned Judge has not chosen to com¬ 
mit himself either way with respect to them 
lie., whether he is accepting or rejecting those 
confessions. We wonder why the learned Judge 
should shirk responsibility in this fashion. If he 
is satisfied that the confessions in the case form 
good pieces of evidence he ought to say that; 
on the other hand if he had the least doubt 
about their voluntary character or their admis¬ 
sibility or reliability for any other reason, he 
ought to have said it. 

(20) Whatever that be, we are at present con¬ 
cerned with the question whether the conviction 
under section 301, read with section 28 can be 
sustained. For a proper appreciation of the 
arguments urged on behalf of the appellants on 
this aspect of the case it is necessary to examine 
the circumstances under which the party com¬ 
posed of the accused happened to meet Hydrose 
Kunju on the fore-noon of 21st Meenom 1123. 
The prosecution evidence has been mentioned 
earlier is that with the common object of aveng¬ 
ing the murder of Kasim Pillai. his sons and 
nephews chose the day fixed for Hydrose Kun- 
ju’s daughter’s marriage to do away with his 
life and with that common object they came to 
Kulasekharapuram armed with deadly weapons. 
There is considerable difficulty in accepting that 
case. Admittedly Hydrose Kunju lived more 
than a mile away from the scene of offence. 
The prosecution case as seen from the extract 
of the judgment of the lower Court quoted 
earlier is that the accused were lying in am¬ 
bush in two uninhabited huts in the compound 
belonging to P. W. 3. We fail to see what 
made the accused think that Hydrose Kunju 
would come to that place that day. The learn¬ 
ed Public Prosecutor saw the difliculty of sup¬ 
porting this case and he did not hesitate to 
concede that it was really a case where the 
clash occurred when by chance or accident the 
accused party happened to meet the murderer 
of Kasim Pillai when they happened to be fully 
armed and that for a totally different purpose. 
(His Lordship reviewed the evidence and con¬ 
tinued.) 

(21) We have noticed earlier the extent or 
enormity of the injuries caused to the deceased. 
The evidence does not definitely show which 
injury really proved fatal or as to who caused 
it, though the medical witness has designated 
some injuries as fatal. The effect of the evi¬ 
dence of the medical witness, as indicated 
earlier, is that Hydrose Kunju died as the re¬ 
sult of the cumulative effect of the injuiies 
sustained by him and the question for our de¬ 
cision is whether the lower Court went wiong 
in convicting all those who participated in the 
occurrence of the offence of murder making one 


A. I. B. 

and all of them liable for the said offence bv 
applying the provisions of S. 23. y 

‘*whi lhat Sec - ior l is in . the following terms: 
When a criminal act is done by several ner- 

sons, in furtherance of the common intention 
of all, each of such persons is liable for that 
act in the same manner as if it were done 
by him alone.” 

Section 2b and S. 141 corresponding to Ss 34 
and 149 respectively of the Indian Penal Code 
deal with constructive liability under Penal 
Law. While Section 28 limits itself to the 
furtherance of the common intention, Section 
i41 goes further, inasmuch as it renders every 
member of an unlawful assembly guilty of the 
offence when it is likely that such an offence 
might have been committed in prosecution of. 
the common object. The latter section is cer¬ 
tainly wider in its scope and amplitude. On 
account of this and in view of the absence of 
definite evidence as fo who caused injuries 
which according to medical opinion may have 
proved fatal it was contended that as the learn¬ 
ed Additional Sessions Judge had not chosen 
to find any unlawful assembly or rioting the 
learned Judge could have convicted the persons 
whom he found to have participated in the oc¬ 
currence only of the offence of causing hurt 
with deadly weapons and not for any graver 
offence. With reference to the applicability of 
section 28 the main argument was that in the 
absence of evidence as to a prearranged plan to 
attack Hydrose Kunju, much less to cause his 
death, the section cannot be invoked to bring 
home the commission of the offence of murder to 
those who participated in the occurrence that re¬ 
sulted in his death, or rather that so long as 
there is no proof that the accused acted in con¬ 
cert pursuant to a pre-arranged plan no com¬ 
mon intention within the meaning of the section 
can be attributed to the accused so as to make 
them liable for the offence of murder. Reliance 
was placed for this position on the Privy Coun¬ 
cil decision reported in — ‘Mahbub Shah v. 
Emperor’, AIR 1945 P. C. 118. It was contended 
that that case ruled out the possibility of the 
principle of the joint liability in the doing of a 
criminal act being extended to cases like the 
present where the attack is sudden and un¬ 
premeditated. We are afraid the decision does 
not justify the argument. In our opinion their 
Lordships do not rule out the possibility of a 
common intention being inferred from the con¬ 
duct of the assailants or their participation in 
the commission of the crime and from circum¬ 
stances such as the character of the attack or 
the nature of the injuries inflicted or from the 
nature of the weapons employed. Nor do thejr 
Lordships say that a common intention cannot 
be developed in the course of events though it 
may not have been present to start with. The 
question whether there was such an intention 
or not will in most cases depend on inferences 
to be drawn from proved facts and not on any 
direct evidence about a pre-arranged plan which! 
may seldom be available. - 

(23) We feel fortified in taking the above 
view about the decision — ‘Mahbub Shah v. 
Emperor’, AIR 1945 PC 118 by the opinion two 
learned Judges of the Madras High Court ex¬ 
pressed about it in — ‘In re Nachimuthu Goun- 
dan\ AIR 1947‘Mad 259. In that case Chandra¬ 
sekhara Ayyar, J., (now a Judge of the Supieme 
Court of India) said as follows: 

‘ The Privy Council decision reported in WO 
Mad W N 69: AIR (32) 1945 P. C. 118 Cr. 
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was pressed into service by the learned counsel 
for the appellant to support the argument that 
as it could not be predicated in this case that 
there was any common intention on the part 
of the live accused to kill the police constable 
and as the learned Sessions Judge has only 
found that they must be fixed with knowledge 
that what they were doing was so immiently 
dangerous that it must in all probability cause 
death, the appellants cannot be held guilty of 
murder as there was only one injury namely 
the fracture of the forehead which alone ac¬ 
cording to the doctor, was necessarily fatal and 
it might have been caused by a stone hit. The 
decision of the Judicial Committee is warrant 
only for the proposition that it is not enough 
to attract the provisions of S. 34, Pena! Code, 
that there was the same intention on the part 
of several people to commit a particular cri¬ 
minal act or a similar intention but it is neces¬ 
sary before the section could come into play 
that there must be a pre-arranged plan in 
pursuance of which the criminal act was done. 
Their Lordships do not rule out the possibility 
of a common intention developing in the 
course of events though it might not have 
been present to start with, nor do they 
say that the intention cannot be inferred from 
the conduct of the assailants. As my learned 
brother has pointed out the question whether 
there was such an intention or not will have 
to depend in many cases on inferences to be 
drawn from the proved facts and not on anv 
direct evidence about a preconceived scheme 
or plan which may not be available at all. The 
question, therefore, is whether on the facts 
proved in this case we can sav that there 
was such a common intention. If we accept 
the first information report, Ext. P. 18. corro¬ 
borated by the testimony of P. W. 10 who 
gave the information and who was driving 
the bandy when it was set upon by accused 3 
4 and 5, and also what is stated by Nachi- 
muthu Goundan (accused 3) in his confes¬ 
sional statement (Ext. P. 4) where he tells us 
that accused 4 exclaimed as soon as they 
reached the cart “Beat the policeman and do 

u here can bo no difficulty in 
fUZ 1 * 1 • a * * the ? ubse Q u ent act of brutal beat- 
mg administered to the constable, not only 
when he got down from the cart but after he 
was pursued to a distance of about 100 yards 

intention on the part of 
a * to <- „ kl L him • In taking this view we 
fhA° -n^ 1 effe f ct l ? ,be interpretation given in 
Uie judgment of the Privy Council to the 

K S 2TT n in , tentl0n ” section 34, Penal 
Code, and steer clear of it M 


(24) The leading judgment in the case was lw 

full PP imE • ^ I' and t0 SdSSald & 

Ch™«£?iL C jhl° ns A° f tho comm ents Mr. Justice 
£= as .? khara Ayyar ™ade about the Privv 
Council deck 100 we should know the facTs of 
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On a complaint being made that violence and 
even murder was feared at the hands of A 
and B, a constable went in a cart to the vil 

!h?t W £ 6 ?K A Qr l d B res ‘ de d in order to fetch 
them to the police station rpi 

fiSt-jg 


to retain A and B and started towards the 
cart and overtook it. One of them when they 
reached the cart said that they will have to 
give a sound thrashing to the constable and 
even finish him and it was after this was said 
that C. D and E along with A and B v:Ik- 
got out of the cart beat the constable 
and inflicted 27 injuries in consequence 
of which the constable died on the 
spot. One of the injuries namely on the 
head was found to be necessarily fatal. A 
and B were given the sentence of transporta¬ 
tion for iife by the Sessions Judge and C, D 
and E were sentenced to death by him. In 
appeal before the High Court it was argued 
that as there was no common intention on the 
part of the accused to kill the constable and 
no evidence as to which of them caused the 
fatal blow section 34 coulcl not be availed of 
and none of the accused could be said to be 
guilty of murder.’* 

These contentions were repelled and the Court 
held that: 

T. The question as to whether there was a 
common intention was a question of fact and 
had to be decided with regard to the facts of 
each case; 

2 . The words “finish him” uttered by one of 
the accused were indicative of the fact that he 
warned to kill the constable and as it was onlv 
after his statement that they will have to 
give a sound thrashing to the constable and 
even finish him that all the accused did the 
acts which resulted in his death the accused 
must be taken to have acted in pursuance or 
a common intention to kill and beat the con¬ 
stable in furtherance of that common intention 
and therefore section 34 could be availed of 
and all the accused were guiltv of murder 
under section 302 read with section 34.” 

(27) In the case on hand evidence is not uni¬ 
form that accused 5 exclaimed “kill him”; some 
say "instead what that accused said was “beat 
nun and others do not say either way. To us 
p !l ou,cl appear that in all the circumstances 
ox tno case it makes no dilYerence whether ac¬ 
cused 5 said “kill him” or “beat him”. It is 
clear on the evidence that he said “Here comes 
the murderer of our uncle”. Immediately 
Hydrose Kunju was surrounded by his assail¬ 
ants, all armed with deadly weapons of one 
form or another and each of them used the 

a *v P01 f « n * hl ? hand against the deceased. 
Against, the back-ground of the animosity of Ka¬ 
sim filial s sons and nephews towards the de¬ 
ceased, their conduct in attacking him so merci¬ 
lessly regardless of the consequence cannot be 
interpreted in any other light than that thev all 
acted with the common intention of causing his 
death or causing him such bodily in- 

J rWh “o' h< ? know to . be likely to'cause 
death. Previous animosity together with the- 1 

character of the weapons and the nature of the 
attack make the above the only reasonable con¬ 
clusion possible. 


(28) It was argued that none of the accused 
-l> ,d b f, presumed to have intended to cause 
the death of Hydrose Kunju. In answer to it 
we need only say that it is not necessary that 
they should have so intended; if they knew 

iKVl.S? ! h V‘ kel > r ™»wiueAce of Zir 3 

that is sufficient to make them liable for mur- 
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vantage be cited in this context. In that case 
Kemp. J. observed: 

"It is clear that the deceased was cruelly 
beaten by the four prisoners, and that his 
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with the deceased Allah Dad and his party and 
when the appellant and Wall Shah heard Ghu- 
lam s cries they were out "game shooting.” Thev 
arrived at the scene with guns in their hana/ 


death was caused by that ^at^ . . The deceased and"iLmid^V? th ? ir hands - 

When four men set upon another, and beat ®— hamidulla h belonging to the 

him unmercifully.it must. I think 

be admitted they must be presumed to have 
known that by such acts they were likely to 


cause death. Now the otfence of culpable homi¬ 
cide is not reduced to that of culpable homicide 
not amounting to murder by the absence of in¬ 
tention to cause death. There is. as observed 
by Mr. Justice Loch (in the case of — ‘Queen 
v. Bhadow Poramanick’, 4 W R Cr. 23 (Cal)) 
no such exception amongst the five excep¬ 
tions appended to the S. 300 of the Indian 
Penal Code as “want of intention”. 

“In this case, the acts of prisoners show that 
they knew that they were likely to cause 
death; they have, therefore, committed the 
offence of culpable homicide as defined in 


party that had the encounter with Ghulam at¬ 
tempted to escape; but the appellant and Wali 
Sh a h came in front of them and Wali 
Shah fired at the deceased who fell down dead 
and the appellant fired at Hamidullah causing 
injuries to him. Ghulam, Wali Shah and the 
appellant were all charged for murder and at¬ 
tempt to murder as active offenders or by vir¬ 
tue of the provisions of section 34. Wali Shah 
was not available for trial; Ghulam who was 
convicted by the trial Court under Sections 302 
and 307 read with section 34 was acquitted by 
the High Court. The appellant’s conviction un¬ 
der section 307 and that under section 302 read 
with section 34 were confirmed. The only ques¬ 
tion raised on the appeal before the Privy 
Council was whether the conviction of the ap- 


section 299 of the Indian Penal Code. pellant under section 302 read with section 34 


There is.really nothing 

to reduce the crime for culpable homicide 
amounting to murder to culpable homicide 
not amounting to murder.” 

(29) The learned Counsel for the appellants 
invited our attention to several decided cases 
which purport to follow — ‘Mahbub Shah v. 
Emperor’. AIR 1945 P. C. 118. We have given 
our own interpretation as to the meaning and 
effect of that decision and our view finds sup¬ 
port in the Madras case cited namely. — ‘In re 
Nachimuthu Goundan’, AIR 1947 Mad 259. As 
has been repeatedly held it is a question of fact 
whether common intention within the meaning 
of S. 28 can be imputed to a group of assailants, 
and each case must depend upon its own facts. 
Not much useful purpose will, therefore, be 
served in attempting to analyse the facts of 
the various cases cited by the defence. With 
great respect we have to state that some of 
those cases have interpreted the Privy Council 
Ruling in a very narrow sense and we cannot 
agree with the view that there can be no com¬ 
mon intention within the meaning of the sec¬ 
tion unless a pre-arranged plan and concerted 
action pursuant thereto are proved. Common 
intention may be conceived of. immediately be¬ 
fore or at the time of the olfence. The precise 
intention of several persons acting in concert is 
a matter of inference from their conduct. See 
‘Jaimangal v. Emperor’, AIR 1936 All 437. In that 
case it was held that where it is proved that the 
accused attacked with lathis a person belonging 
to a party with whom they were on inimical 
terms, as soon as they sighted him. andI all ot 
them used their lathis, it can be inferred that all 
of them became of one mind when they sudden¬ 
ly saw that person and entertained the common 
intention of beating him with lathis. It was 
also pointed out there that every one is supposed 
to intend the probable consequences of his acts. 

This Allahabad case was, no doubt, decidea long 
before the decision in — AIR 194 j' ^ J . 
but in our opinion the ru es enunciated do not 
run counter to the principle of the Privy Coun- 

Cll (30) l A 8 'few salient facts of the case in — 
‘Mahbub Shah v. Emperor AIR 194aP. C. 118 
may conveniently be noticed here The appel¬ 
lant Mahbub and his cousin Wall Shah (the 
absconder) arrived at the scene of offence hear¬ 
ing the cries for help of Ghulam. anothei 
cousin. Ghulam had the worse of an encounter 


was right. Their Lordships pointed out that on 
their arrival at the scene the appellant and 
Wali Shah, both no* doubt wanted to rescue 
Ghulam if need be by using the gun and that, 
in carrying out this intention each did a crimi¬ 
nal act of his own. The appellant picked out 
Hamidullah, for dealing with him and Wali 
Shah, Allah Dad. The one had no part or lot 
in the criminal act committed by the other and 
their Lordships held, there was no common in¬ 
tention within the meaning of the section proved 
against the appellant with respect to Wali Shah’s 
killing Allah Dad. The position would certain¬ 
ly have been different had they both aimed 
their shots at one and the same person even if 
that person was hit by a bullet from one alone. 
See — ‘Barendra Kumar v. Emperor’, 52 Cal 197. 
Likewise had Wali Shah and the appellant both 
attacked one of the victims of that incident with 
clubs or knives and had that victim died of the 
attack, to us it appears it would have been a 
clear case where common intention to kill or to 
cause bodily injuries as were likely to cause 
death could have been attributed to both even 
though it was unknown who inflicted the fatal 
injury. But the facts were otherwise; the ap¬ 
pellant attacked one & Wali Shah another. Each 
attack constituted a criminal act in itself and 
one did his part unaided by the other. In our 
opinion that is the ground on which their Lord- 
ships held that the appellant Mahubub cannot, 
be convicted or punished for Wall Shahs act 
in killing Allah Dad. In that case the argument 
that an inference as to common intention 
should be drawn from the conduct of the two 
accused persons during the course of the occur¬ 
rence was negatived not because law did not 
permit such an inference being drawn from the 
facts and circumstances of a particular case, but 
on the ground that the facts of that case did 
not warrant it. The last paragraph of the judg¬ 
ment of their Lordships makes this aspect of 
the matter clear. From the mere conduct of the 
appellant and Wali Shah in coming in front of 
Allah Dad and Hameeaullah to prevent the 
running away their Lordships were 
to draw the inference that the appellant and 
Wali Shah had the common intention to'-ommi 

the High Court. 
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(31) While referring to the law of constructive 
liability under section 34, Indian Penal Code, 
reference to certain passages in the judgment 
in — 'Barendra Kumar v. Emperor*,. 52 Cal 197, 
a case already referred to. may not in our opi¬ 
nion be out of place. At page 20G of the report 
Lord Sumner who delivered the judgment of 
the Board said: 

“The doing to death of one person at the hands 
of several by blows or stabs, under circum¬ 
stances in which it can never be known which 
blow or blade actually extinguished life, if 
indeed one only produced that result, is com¬ 
mon in criminal experience and the impossi¬ 
bility of doing justice, if the crime in such 
cases is the crime of attempted murder only, 
has been generally felt. It is not often that 
a case is found where several shots can be 
proved and yet there is only one wound, but 
even in such circumstances it is obvious that 
the rule ought to be the same as in the wider 
class, unless the words of the Code clearly ne¬ 
gative it.” 

Again at pages 210 and 211 in discussing the 
scope and applicability of the section His Lord- 
ship stated as follows: 

“As soon, however, as the other sections of 
this part of the Code are looked at it becomes 
plain that the words of section 34 are not 
to be eviscerated by reading them in this ex¬ 
ceedingly limited sense. By section 33 a cri¬ 
minal act in section 34 includes a series of 
acts and, further, “act” includes omission to 
act, for example, an omission to interfere in 
order to prevent a murder being done before 
one’s very eyes. By section 37, when any of¬ 
fence is committed by means of several acts 
whoever intentionally co-operates in the com¬ 
mission of the offence by doing anv one of 
those acts, either singly or jointly with anv 
other person commits that offence.” 

“Even if the appellant did nothing as he 
stood outside the door, it is to be. remembered 
that in crimes .as in other things “thev also 
serve who only stand and wait”. By section 38, 
when several persons are engaged or concern¬ 
ed in the commission of a criminal act, thev 
™f a « y i, b * e of different olTences by means 

roolnn'wi Ct * , R ? ad ^getter, th ese sections are 
f y p ai ?* Section 34 deals with the 
doing of separate acts, similar or diverse by 
several persons; if all are done in furtherance 
of a common intention, each person is liable 

ihIm h t' reSU w °/ then ? all> as if he had d °ne 
them himself, for “that act” and “the act" 

j? lhe . la . tter P art of the section must include 

nM" Yn L a fl Ct, ? n c ? ve L red b >' “a criminal 
Tt Cl * the par \ be cause they refer to 
d;, Section 37 provides that, when several 
acts are done so as to result together in the 

ofwith a » oITe " ce ;. th e doing of any one 
’ with an intention to co-operate in 

tx sa-r ss 

be ssr/r •ssr-ft o< x 

Is n f ? V difTerent offences 

for one offence, whlther^he°'iersons "engaged 
or concerned in the commission of I criffi 

by th™other.” m ° ti0n by the ° ne 

hni j r t e u Ul \ of th e foregoing discussion is that we 

ho ! d the lower Court acted rightly in annlvin® 

ST®**- “» thta'cS and 

those that Court found to have participated 


in the occurrence guilty of the offence of mur¬ 
der. We have however allowed the appeals by 
accused 3 and 8 (Criminal Appeals Nos. 90 and 
94) as in our opinion the evidence does not con¬ 
clusively show that they participated in the oc¬ 
currence, and acquitted them. We have further 
found that no such doubt exists concerning the 
remaining accused viz., accused 1, 2, 4, 5 &7. 
Their appeals (Criminal Appeals Nos. 88, 89. 91, 
92 and 93) are accordingly dismissed and we 
confirm the convictions and sentences passed 
against them by the trial Court. The answer 
to the reference (Referred Trial 19 of 1950) will 
follow the decision of these appeals (Criminal 
Appeals Nos. 88 to 94). 

C/R.G.D. Criminal appeals Nos. 90 and 94 
allowed: Criminal appeals Nos. 88, 
89. 91, 92 and 93 dismissed and Re¬ 
ference answered accordingly. 
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Thommi Anthony, Appellant v. Kesavan 
Vizhnu Namboori and another, Respondents. 

A. S. No. 667 of 1123 (Tr.), D/- 26-6-1951. 

(a) Co-owners — Grant of patta in name of 
one — Rights of others — (Trusts Act (1882), 
S. 90). 


The grant of patta to a co-owner even 
in respect of kandukrishi lands would not 
deprive the other co-owners of their right 
over the properties and the transferee 
from the other co-owner of his interest 
gets the rights conveyed by the transfer. 
The case comes within the operation of 
S. 90 of the Trusts Act. (Paras 3, 4) 


Anno: Trusts Act, S. 90 N. 2. 

(b) Co-owners — Properties held iu oodukur 

right — Patta of properties in name of one 
co-owner — Properties not partitioned in metes 
and bounds — Other co-owner transferring 
specific item of property — What was conveyed 
held was only oodukur right that is right to be 
in joint possession with other co-owners and 
to be recipient of proportionate advantage 
arising from joint possession proportionate to 
the ex te n‘ of his interest in properties — 
Offe ree held was not entitled to exclusive 
possession. (Paras 5 and 6) 

(c) Civil P. C. (1908), S. 35 — Costs iu 

bot P h fc7l£ it ti e p Party SUre ?! his pounds and 

* ceIu >£ ‘heir way — Court getting no 
Parties — Appeal partly 
"“s* 4 a ° d cross-objections found without 
merits —- Each party directed to bear its costs 
in appeal and court below. (Para 10) 

Anno: Civil P. C., S. 35 N. 5. 

Mathew Muricken, for Appellant; C. I 
Parameswaran Pillai, for Respondents 

TOwTSls i» R “«™ r /Chro n ologic.l/ Paras 

1 Trav LJ 358 X 

22 Trav LJ 813 X 

22 Trav LJ 916 i 

SUBRAMANIA IYER J.: The 1st defendant 
« the appellant. The suit was for recovery of 
possession of a specific property shown in the 
scheduie to the plaint measuring 13 acres and 
68 1/4 cents on foot of Ext. J dated 28-1-1112 
a lease deed executed by the 2nd defendant in 
favour °f the 1st The plaintiff sought th2 r£ 
lief for recovery also for arrears and future rent 
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at an enhanced rate as transferee of the rever- 
sion from the 2nd defendant under the sale 
deed Ext. B dated 20-12-1110. The claim of the 
plamtiff was resisted and it was contended that 
the sale deed relied upon by the plaintiff is not 
valid, that the exclusive possession asked for 
in the suit cannot be granted because the pro¬ 
perties are being held in what is known as 
Oodukur’ right, and that there are no grounds 
for granting the enhanced rent claimed. The 
2nd defendant was ex parte. The written state¬ 
ment filed by the 1st defendant does not clearly 
bring out the several contentions as now adum¬ 
brated before us by the learned counsel for the 
appellant. It is a long document consisting of 
2 o paragraphs. Nevertheless the points on which 
reliance was placed before us in appeal are not 
seen stated there clearly nor were those points 
for that matter stated clearly before the lower 
court in evidence or even at the time of argu¬ 
ment. Several documents were filed on both 
sides and 4 witnesses were examined on each 
side. The judgment passed by the court below 
does not also give any real assistance in the 
matter of deciding the points that arise in this 
appeal. Learned counsel appearing for both 
sides helped us by reference to the documents 
and the other available evidence. 

(2) The points that are pressed before us by 
Mr. Moothethu learned counsel for the appellant 
are two (1) that the suit is not maintainable 
because the sale deed in favour of the plaintiff 
is not valid and (2) that the exclusive possession 
claimed in the suit cannot be allowed. These are 
the two matters which were decided against 
the 1st defendant by the court below. The claim 
for enhanced rent that was made by the plain¬ 
tiff was disallowed by the court below and the 
plaintiff has. therefore, filed a memorandum of 
cross objections. 

(3) So far as the maintainability of the suit 
which is point No. 1 is concerned learned coun¬ 
sel for the appellant contended that the pro¬ 
perties in question are what are called "Kandu- 
krishi’ lands which are lands belonging to His 
Highness the Maharaja of Travancore and which 
are held by tenants under what may be called 
“Tenancies at will”. The contention urged is 
that subsequent to the lease deed sued upon, the 
patta in respect of these properties has been 
granted to the 1st defendant even before the 
date of Ext. B the sale deed given by the 2nd 
defendant in favour of the plaintilf. It is con¬ 
tended that the legal efTect of the grant of patta 
for Kandukrishi lands is to extinguish all an¬ 
terior title to and possession of the properties 
comprised in the patta. Therefore, it is contend¬ 
ed that though the 1st defendant having accept¬ 
ed Ext. J may be estopped from questioning the 
title of the lessor on the date of that document 
when the lease is granted, the lessee is not 
estopped from contending that subsequent to the 
lease, the lessor lost his title, either by the title 
having vested in some third party or in the 
lessee himself. Reliance is placed on three deci¬ 
sions of the erstwhile Trav. High Court, one re¬ 
ported in — ‘Narayanan Sankaranarayana v. 
Narayanan Kunjoo', 1 Trav L J 358 (FB) and 
(2) decision reported in — *22 Trav L J at 
page 813* and (3) —‘22 Trav L J 916. It is not 
necessary in this case to canvass the coired¬ 
ness of the decisions relied upon by the learned 
counsel for the appellant. Those decisions aie 
inapplicable to the facts of the present case. 
The present is not a case where patta is granted 
to a certain person in antagonism to others who 


A. 1.8. 

are rival claimants to the tiflp t* ;e 

Sl7 here i thG PaUa is he,d by one on his ow 
behalf as also on behalf of the others who are 

co-owners of. the properties with him. The pro- 

-Vu qu ®. stl0 £ form Part of the properties 
dealt with under Ext. F of the year 1093 which 

Jf* deed . of Partition in the family of the 
parties who are Christians. See — 'Langdon v 
Horten , (1951) 1 Times L R 238 as to the mean: 
. j *, \ use the word in the wider 

and popular sense. The 2nd defendant was 
executant No. 2 and the father of the 1st defen¬ 
dant was executant No. 5. It appears from the 
evidence that on the date of that Udampadi, 
the patta in respect of the properties stood in 
tne name of four members of the family. Thos“ 
properties were divided among the five mem'- 
bers who comprised the family on the date of 
the document. All the five could not have been 
pattadars because, as already stated, the patta 
stood only in the name of four. Notwithstanding 
the fact that the patta stood in the names of 
four, the division was among five persons. After 
this partition, the contention of defendant 1 
is (and there is also evidence to that effect) that 
notwithstanding the fact that the partition pur¬ 
ports to make separate allotments of parcels to 
various sharers, there was in fact no division by 
metes and bounds and that the properties were 
being enjoyed as a whole and were in the pos¬ 
session of one member on behalf of all of them. 
The first defendant is seen to be the person who 
has been in possession of the entire property 
on behalf of the co-owners including himself. 
When therefore the first defendant applied and 
obtained patta in his own name it was not as 
against the other co-owners as it could not be, 
because there was absolutely no reason why the 
first defendant should be given the patta in 
exclusion of the other co-owners who were ad¬ 
mittedly entitled to and were in possession of 
the properties. The circumstance that patta 
was granted to one of them may have been due 
to the fact that it may facilitate management, 
payment of tax or otherwise. So far as pos¬ 
session is concerned it is the case of the 1st 
defendant that he is in possession of the entire 
property covered by Ext. F notwithstanding the 
fact that he is not the owner of the entire ex¬ 
tent of the property and even before he got 
patta in his name in respect of the properties. 
It also appears from the evidence that except 
that the 2nd defendant wanted to get patta in 
his name for a slice of property that was allotted 
to him under Ext. F, no other party objected 
to the grant of patta in the name of the 1st de¬ 
fendant, and in the papers produced in the case 
appertaining to the change of patta, there is 
nothing to indicate that the 1st defendant want¬ 
ed the patta in his name in order that he may 
become the exclusive owner of the properties. 
It is therefore a case coming within the opera-, 
tion of S. 90 of the Indian Trusts Act which 
provided that when a co-owner or other persons 
mentioned therein availing himself of his posi¬ 
tion as such gained an advantage he will hold 
the advantage for the benefit of all the persons 
interested. 

(4) It is not necessary to dilate more upon 
this matter as the learned counsel for the ap¬ 
pellant has not been able to cite any authority 
for the position that the grant of patta to a co- 
owner even in respect of Kandukrishi lands 
would deprive the other co-owners of their right 
over the properties. The decisions cited are not 
cases where a co-owner got patta in his name oi 
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the properties subject to the co-ownership. They 
are all cases where strangers got patta in their 
names and the question arose whether the grant 
of patta had the effect of extinction of the title 
or possession in so far as strangers are concern¬ 
ed. Upon the 1st point therefore we are of the 
opinion that merely on account of grant of 
patta in the name of the 1st defendant the title 
of the 2nd defendant has not been extinguished. 
It is only on the basis that the title of the 2nd 
defendant has been extinguished by the grant 
of patta in the name of the 1st defendant be¬ 
fore the date of Ext. B that it is contended that 
the plaintiff has got nothing as transferee because 
the 2nd defendant had nothing to convey. We, 
therefore, hold that the plaintiff has obtained 
the rights that have been conferred upon him 
under the terms of Ext. B. 

(5) This leads to the consideration of the 
second point urged on behalf of the appellant 
which relates to the question as to whether the 
plaintiff is entitled to get exclusive possession 
of the properties that is sought in the plaint. 
Learned counsel for the appellant relies upon 
the fact that the very sale deed, Ext. B which 
is relied upon by the plaintiff, expressly recites 
that the properties conveyed thereunder and the 
other properties belonging to the other co¬ 
owners are lying as one block in what is called 
Oodukur holding. In the partition deed Ext. F 
as also in the lease deed, Ext. J the description 
of the properties seem to lend colour to the con¬ 
tention especially in the absence of the word 
‘Oodukoor* therein that what is dealt with is 
specific parcels, the properties having been di¬ 
vided by metes and bounds. There are, however, 
no indications excepting the mention of specific 
extents in these documents and indicating 
generally the lie of the various parcels that an 
actual division by metes and bounds had been 
[effected. But whatever that may be. it is com¬ 
petent for the 2nd defendant to assume the sta¬ 
tus of and constitute himself an Oodukur owner 
of the properties even though he might have 
claimed a division by metes and bounds of 
specific parcels as indicated in Ext. F. The re¬ 
cital in Ext. B will go to show that such a 
demarcation and separate allotment has not been 
done and before that was done if the 2nd defen- 
K ^ePts the position that the lands are being 
held Oodukur and the other co-owners agree 
thereto, it cannot be contended that the trans¬ 
feree under Ext. B got anything more or other 
than what is purported to be conveyed there- 
^ t ^ t is only an Oodukur right in 
lhG nght t0 be in j° int Possession 
'” th ., ,he other co-owners and to be the recipient 
\ le ., Proportionate advantages arising from 

PvtJ? f J u-' nt - P° sse fsi°n proportionate to the 
extent of his interest in the properties. Th*re 

if.® 1 ?® evi dence in the case to show that there 
SS fact been no actual division by metes 
and bounds of the various parcels shown in Ext 

tiff 6) haT e P S e ic ef0r 1 COnsid ® r that "'hat the plain- 
tosava Sh^I an - Oo , dukur right, that is 
nil,-/™ ” Bht to Joint possession with the 
other co-owners of the extent that he is entitled 
to under the sale deed in his favour, which his 
assignor got under the partition deed n the fa¬ 
mily. The relief that is claimed by the plafntif! 

terms ^ essio P to which under the 

terms of Ext. B he is not entitled. He is anv- 

!way entitled to relief by way of jointwssesston 

than th G lst defendant, which relief is smaller 
than the one that is claimed and therefore can 


be granted in this very suit as it would come 
under the general prayer for granting *’such 
further or other relief as the circumstances may 
justify”. 

(7) We. therefore, grant relief to the plaintiif 
for joint possession with the lst defendant who 
is now in possession of the entire properties to 
the extent of 66 acres odd comprised in the 
partition deed Ext. F. 

(8) So far as the memorandum of cross ob¬ 
jections filed by the plaintiff is concerned, we 
are not able to find any merit in it. Learned 
counsel for the respondent-plaintiff referred to 
the fact that the consideration of the lower court 
of this question is not correct because the pro¬ 
portionate rent that is fixed upon 13 acres odd 
which is the subject-matter of this suit, is based 
upon the assumption that Ext. J takes in, be¬ 
sides the above extent, an extent of 2 acres and 
36 cents. It is contended that if you look into 
the survey numbers comprised in Ext. J they 
comprise only an extent of 86 cents over and 
above the 13 acres odd which is the subject- 
matter of this suit. It is seen however from 
Ext. C which was a suit filed by the present 
plaintiif also based upon Ext. J but which was 
returned on account of the fact that it was 
not accompanied by the sanction of the State 
that was required for filing suits regarding 
Kandukrishi lands, that besides 13 acres odd 
comprised in this suit and the 86 cents an ex¬ 
tent of 1 acre 70 1/4 cents is also included in 
Ext. J. If this is right, the learned Judge is 
also right in his statement that besides the 13 
acres odd which is the subject-matter of this 
suit, an extent of 2 acres odd is included in 
Ext. J. In paragraph 5 of the plaint the plain¬ 
tiif admits that besides the property in question 
an extent of 2 acres odd is also included in Ext. 
J. Under the circumstances we are of the opi¬ 
nion that the proportion struck bv the Court 
below is right and that the plaintiif is entitled 
to recover by way of proportionate rent 363 
paras of paddy as found by the Court below. 
So far as the claim for enhancement is concern¬ 
ed, we agree with the Court below in its con¬ 
clusion that there is no acceptable evidence for 
the enhancement of the pattom. There is only 
the evidence of the plaintiff. Learned counsel 
for the respondent, however, relies upon the 
evidence of the lst defendant wherein he has 
stated that the rate of rent per para in that 
locality is ‘generally’ five-fold. This statement 
does not carry us to any extent because, that 
may indicate an average rent in that particular 
locality but so far as these properties are con¬ 
cerned, even in the extent comprised in Ext. P 
it is admitted that various blocks are of un¬ 
equal fertility and the yield from one is different 
from the yield from the other and this difference 
m the yielding capacity it is stated, accounts 
for the unequal extent of the properties allotted 
to the various sharers in Ext. F. In the ab¬ 
sence of any reliable evidence we are not able 
to find our way to granting the plaintiff any 
decree for enhancement of pattom. 

(j» The appeal is accordingly allowed in part 
and the decree of the lower court modified in 
the manner and to the extent above indicated. 

(10) As regards costs from what we stated in 
the early portion of this judgment it is clear 
that neither party was sure of his grounds and 
Pa rlle f w f r . e ff^ng their way. The Court 
ci ^ m ld u not that assistance which the parties 
should have given. Under the circumstances it 
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du . e by the mortgagor-lessee. Sooa 
l“!fJ^9- 0Urt dismissed,that application the 


appears to us proper that we direct each party 
to bear his costs here and in the courts below. 

C/R.G.D. Appeal partly allowed. 
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KOSHI AND GOVINDA PILLAI JJ. 

Thavunny, Appellant v. Iyyappen, Respon- 
cent. 

Second Appeal No. 32 of 1124, D/- 8-6-1951. 

(a) Debt Laws — Cochin Agriculturists* Re¬ 
lief Act (18 (XVIII) of 1114 ME) S. 9 — Ex¬ 
ception — Scope. 

Exception to section 9 of the Agricul¬ 
turists’ Relief Act only states that pattom 
on a lease back of the mortgaged proper¬ 
ties shall be treated as interest for pur¬ 
poses of Ss. 8 and 9 and not of any other 
section or for other purposes. 37 Cochin 
147, Ref. to. (Para 4) 

(b) Civil P.C. (1908), O. 34 R. 7 — Costs. 

Except for exceptional reasons a mort¬ 
gagor suing for redemption cannot get his 
costs, the usual rule being that the mort¬ 
gagee is entitled to the costs of a suit for 
redemption. Where, however, the conten¬ 
tion raised by the mortgagee is absolutely 
untenable, that is sufficient misconduct in 
the eye of the law to disentitle him to 
costs of the litigation. (Para 5) 

Anno: C.P.C., O. 34 R. 7 N. 6 Pt. 1. 

V. Sankara Menon and V. Narayana Menon, 
for Appellant; T. S. Venkiteswara Iyer and C. 
S. Ananthakrishna Iyer, for Respondent. 

REFERENCE . /Para 

(1121) 37 Cochin 147 5 

JUDGMENT : This se.cond appeal, preferred 
by the defendant, is directed against the terms 
of a decree for redemption of a usufructuary 
mortgage. 

(2) In O. S. No. 363 of 1120 on the file of 
the Court of the District Munsif of Vadakan- 
cherry the plaintifT as the assignee of the suit 
properties sued for redemption of an outstand¬ 
ing usufructuary mortgage thereon and the 
sole defendant in the case was a son of the 
original mortgagee to whom the mortgage 
right was allotted in the family partition. On 
the same date as the mortgage, the mortgagor 
had taken the properties back on lease and 
the assignment in favour of the plaintiff com¬ 
prised not only the equity of redemption 
over the properties but also the interest in the 
said lease. The plaintiff, therefore, obtained 
possession of the properties when he took the 
assignment and that state of affairs still con¬ 
tinues. The mortgage was in the sum or 
Rs. 650 and the lease provided inter alia that 
the mortgagor lessee should pay an annual 
pattom of Rs. 57-8-0 to the mortgagee lessor. 
The lease deed contained a provision that the 
equity of redemption shall be a charge for 
arrears up to Rs. 200 interest and costs, if any, 
the mortgagee incurs for redemption. Prior to 
the institution of the suit the plaintiff tried 
to redeem the mortgage by depositing the pnn- 
cipal amount of Rs. 650 together with the 
amount of Rs. 200 specified in the lease deed 
in Court under section 85 of the Cochin Trans¬ 
fer of Property Act, but the mortgagee refus¬ 
ed to accept the same as according to him the 
deposit did not cover the proper price of re¬ 
demption he was entitled to receive. His case 
was that in addition to the principal amount 
he was entitled not only to the amount of 
Rs. 200 specified in the lease deed but the en- 


mor gagee-lessor instituted O. S. No. 282 of 
1120 to recover possession of the properties 
together with arrears of rent. That suit wS 
soon followed by O. S. 363 giving rise to this 
second appeal and the trial Court disposed of 
ihe two suits together by a common judgment 
The mortgagee felt aggrieved by the decision 
and he filed two independent appeals A S 
110 of 1122 was the appeal from the‘redemp^ 
tion suit and A. S. 109 the appeal in the other 
suit. The District Judge like the Munsif pass¬ 
ed a common judgment and this second appeal 
is against the decree passed in A. S. 110. S. A 
No. 31 is the second appeal from the decision 
in A. S. 109. 

(3) Both the second appeals were heard 
together by us but we do not propose to follow 
the example of the two Courts below by pro¬ 
nouncing a common judgment. Two points 
alone arise for decision here and they are: (1) 
V/hether the price of redemption has been 
properly fixed by the Courts below and ( 2 ) 
Whether the decision of the Courts below re¬ 
garding costs is proper. 

(4) As to the first question the trial Court’s 
decision that the defendant was entitled to 
receive only Rs. 350 as the price of redemp¬ 
tion was confirmed by the appellate Court. Be¬ 
fore us, however, the learned Counsel for the 
plaintiff-respondent readily conceded that un¬ 
der the terms of the lease deed the equity of 
redemption was charged not only for arrears 
up to a maximum of Rs. 200 but for interest 
thereon and if need be for costs as well. As 
the question of costs forms the subject of 
point (2) we shall here deal with only the 
question regarding interest on this Rs. 200. By 
virtue of the explanation to section 9 of the 
Cochin Agriculturists’ Relief Act pattom pay¬ 
able by the mortgagor to the mortgagee on a 
lease back of the mortgaged properties as from 
1-1-1107 to the commencement of the Act (1-1- 
1115) is to be treated as interest and such in¬ 
terest cannot exceed 6 per cent simple inte¬ 
rest. Here arrears begin from 1109 and by 
1-1-1115 more than Rs. 200 had become due. 
To be exact Rs. 234 had accrued due by that 
date We are, however, concerned only with 
the interest on Rs. 200 and it was not disputed 
that the plaintiff was liable to pay interest on 
the said sum from the commencement of the 
Agriculturists’ Relief Act. As for the rate, 
Ext B, no doubt, provides 12 per cent interest, 
but'regard being had to the state of the Plead¬ 
ings in the two cases we do not think that 
more than 6 per cent simple interest need be 
allowed. The respondent’s Counsel agreed be¬ 
fore us that his client may be made liable for 
interest at that rate and the appellants Coun¬ 
sel did not demur that the rate was low or 
that his client was entitled to any higher rate. 
The Dlaintiff has deposited in Court Rs 05U, 
but as that does not cover all the mnounts due 
to the defendant the latter is entitled to inte¬ 
rest on Rs. 200 till the balance due as per this 
decision is made good and notice oMt given 
to him. That is to say, the Plaintiff is and 
shall remain liable for simple interest on 
Rs 200 at the rate of 6 per cent Per annum 
from 1-1-1115 until such date the defendant 
gets notice that the deficit towards the pnee of 
redemption has been made good by Payment 
into Court. This disposes of point 

and the decisions of the Court below regard 
ing the price of redemption shall.stand mod^ 

tied accordingly. The effect of , th( v p on t he 
in the lease deed creating a charge on me 
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equity of redemption for arrears up to a maxi¬ 
mum of Rs. 200 is to virtually convert such 
arrears into principal mortgage money. There 
cannot, therefore, be any valid objection to 
interest being allowed for the period covered 
by the litigation. Exception to section 9 of the 
Agriculturists 1 Relief Act only states that pat- 
tom on a lease back of the mortgaged proper¬ 
ties shall be treated as interest for purposes 
of sections 8 and 9 and not of any other sec¬ 
tion or for other purposes. See (1121) 37 Co¬ 
chin 147. 

(5) As for the costs, the trial Court directed 
the parties to bear their respective costs. The 
appellate Court, however, on a memorandum 
of objections preferred by the plaintiff varied 
that direction to the prejudice of the defen¬ 
dant and held that the plaintiff should get his 
entire costs in both the Courts from the de¬ 
fendant. The ground on which the lower ap¬ 
pellate Court founded its order as to costs, viz., 
that the recalcitrance of the defendant was 
responsible for the litigation, disappears in 
view of our decision regarding the price of re¬ 
demption. Until the argument in the appeal 
before us the plaintiff’s, position was he need 
pay only Rs. 850 towards redemption. Except 
for exceptional reasons a mortgagor suing for 
redemption cannot get his costs, the usual rule 
being that the mortgagee is entitled to the 
costs of a suit for redemption. Here, however, 
the mortgagee took the extreme position that 
he should get not only Rs. 650 plus Rs. 200 
and the interest on the latter sum but the en- 
tire arrears due under the lease arrangement, 
rhat contention is absolutely untenable in the 
light of the express limit fixed in the lease 
deed and in our opinion that is sufficient mis- 
conduct in the eye of the law to disentitle the 
appellant to his costs in this litigation We 
Z° a U ^ theref0 , re > white setting aside {he order 
regarding costs made by the lower appellate 

S, Ur ^| P amt fu S ' favour direct that ‘he par¬ 
ses shall bear their respective costs through- 

( f ) „ !VIr - T - S ’ Venkiteswara Iyer pointed out 

Jandum of''™ no , ex P re ->s Prayer in the memo- 
randum of appeal to this Court to set aside 

mlJ n ° W ? r ^ ppalla,e Court's decision on th l 
I”®” 10 . 0 / objections and that we cannot, there- 

ventini iK f 0 them - ® ut there is nothing p re - 
f Passing such just and equit- 

mmm 

-S *55 iJSSi 

SWW be, °“ “si? 

_ Appeal p artly allowed. 
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Civil P.C. (1908) O. 21 Rr. 10 and 15 — 
Joint application — Decree for separate 
amounts to several persons — Competency of 
single application for execution. 

When a decree is passed severally in 
favour of more persons than one they can 
rile a joint execution petition. Rule 15, O. 

21 empowers one joint decree-holder to 
execute the whole decree for the benefit 
of the other joint decree-holders also but 
this does not mean that when there are 
more than one decree-holder in a case who 
are not joint decree-holders they cannot 
apply for execution of the whole decree by 
a joint execution petition. There is noth¬ 
ing in the Code of Civil Procedure to show 
that when separate amounts are awarded 
under the same decree to more than one 
decree-holder they are bound to file sepa¬ 
rate execution petitions for the realisation 
of the amounts due to them. Although 
separate amounts are awarded to the uifi’e- 
rent decree-holders there is only one de¬ 
cree in the case. AIR 1935 All 402 Rel. on. 

(Paras 3 4> 

Anno: Civ. P. C., O. 21 R. 10 N. 2; R. 15 N. 3. 
T. S. Krishnamoorthi Iyer, for Appellants; 
K. Narayana Panicker and R. Nilakanta Kar- 
tna, for Respondents (Nos. 1 and 2 respec¬ 
tively). 

REFERENCE. /p ar a 

C35) AIR 1935 Ail 402: (157 Ind Cos 429) 4 

: rJ he . au £ lion Purchaser in O. S. 
19/1 Oo of the District Court of Alleppev is the 
appeljant in this case. In execution of‘the de¬ 
cree in that case properties belonging to the 
judgment-debtors were sold in court auction 
and purchased by the appellant. The 9th de¬ 
fendant put in a petition to set aside the sale 
on the ground of material irregularity. The 
court below allowed the petition and set aside 

,o? a SL The a PP eal is ^om that order. 

(2) The reason given by the learned District 
Judge for setting aside the sale is that the sale 
was held in contravention of the terms of the 
decree. The decree was in favour of plaintiffs 
l and 2 and separate amounts were awarded 
l ° }he two plaintiffs under the decree. The first 

o W 5 S awarded Fs. 82221 and interest 

2n ? pl * a !r ll ^ F i- 1014 3/8 and interest. 
Both the plaintiffs filed a joint execution peti¬ 
tion for the amounts due to them. Though the 
were .... separately mentioned in 
the execution petition, the properties were pro- 
claimed for the consolidated amount and the 
J k ,5 la . c , e / or L that amount. The learned 
, !" g ® , d ‘ hat the Procedure adopted was 
contrary to the provisions of the Code of Civil 
^ nd 1h ?‘> therefore, the sale was in- 

intn.hl .l earne n l Judge - therefore, did not go 
9 her all ?g a,1 °ns in the petition viz., 

^ ' a i^‘ rr ( egula A lty and fraud in Publishing 
and conducting the sale and gross under-valu- 
anon. 

(3) Accoixling to the learned District Judge 
the decree in this case is not a joint decree, 

“ on >y ln the case of joint decrees can 
a joint execution petition be filed under Or ■>! 
iule 15 C.P.C. Order 21 rule 15 provides that 
where a decree has been passed jointly in fa¬ 
vour of more persons than one, any one or 
more of such persons may apply f or the execn 

an" ThSVuKn? 601 ^ f ° r the beneflt of ‘hem 

l'L ™ 1 rule only empowers one joint decree- 

beiefit % M the • whole da «ee for the 
Tkif j 0t th other Jomt decree-holders also 
That does not mean that when there ai more 
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ithan one decree-holder in a case who are not 
joint decree-holders they cannot apply for exe¬ 
cution of the. whole decree by a joint execution 
petition. There is nothing in the Code of Civil 
Procedure to show that when separate amounts 
are awarded under the same decree to more 
than one decree-holder they are bound to file 
separate execution petitions for the realisation 
of the amounts due to them. Although sepa¬ 
rate amounts are awarded to the different de¬ 
cree-holders there is only one decree in the 
case. 

(-1) This question came up for consideration 
in — ‘Ratnakar Singh v. Rudra Pratab Singh’, 
AIR 1935 All 402. In that case a decree was 
passed in favour of three persons awarding 
them separate costs. They filed a joint execu¬ 
tion petition for the separate amounts due to 
them. It was held that such a petition was 
maintainable. Bcnnet J. observed thus in that 
•case : 

“Turning to the provisions in the Civil Proce¬ 
dure Code I find under Section 2(2) ‘decree 
means the formal expression of an adjudica¬ 
tion which so far as regards the court ex¬ 
pressing it conclusively determines the rights 
of the parties with regard to all or any of 
the matters in controversy in that suit.* 
There is, therefore, one decree in each suit 
and there are not two decrees in one suit. 
In the present suit there was actually one 
formal decree drawn up. Order 21 Rule 10 
lays down: ‘Where the holder of a decree 
desires to execute it he shall apply to the 

court which passed the decree .’ that is. 

for the execution of one decree there should 
be one application made by the holder. The 
singular imports the plural and where there 
are more holders than one of a decree the 
language implies that the holders of the de¬ 
cree should make an application. It is obvi¬ 
ously more convenient for the purposes of 
attachment and sale that for the execution 
of a single decree there should be a single 
application and a single procedure of attach- 
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ment and a single procedure of sale, other¬ 
wise if there were a multiplicity of applica¬ 
nt, and attachments and sales there 
would be considerable confusion.” 

If two decree-holders under the same decree 
apply separately for the sale of a property be¬ 
longing to the judgment-debtor, it will be diffi- 
cult to conduct the sale unless the property is 
divided and separate portions sold for the 
separate amounts. In order to avoid such 
difficulties it is always better that the property 
is sold for the whole decree amount. 

This is what was done in the present case, 
and we find no reason to hold that the proce¬ 
dure is opposed to any provision in the Code of 
Civil Procedure. Learned counsel for the res¬ 
pondent referred to certain rulings which lay 
down that in the case of decrees of this nature 
the decree-holders cannot be said to be joint 
decree-holders. It is true that the decree in 
such a case cannot be said to be one passed 
jointly in favour of more persons than one and 
an execution application by one will not enure 
to the benefit of the others so far as limitation 
is concerned. But we are not concerned with 
that question in this case. Here we are only 
concerned with the question whether when a 
decree is passed severally in favour of more 
persons than one they can file a joint execution 
petition or whether they are bound to file sepa¬ 
rate execution petitions. We are of opinion 
that there is nothing in law to prevent them 
from filing a joint execution petition. 

(5) The learned District Judge has clearly 
gone wrong in holding that the decree-holders 
in this case were not entitled to file a joint 
execution petition and that the sale held per- 
suant to that joint execution petition was in¬ 
valid. We. therefore, set aside the order of 
the court below and remand the petition to 
that court for fresh disposal according to law. 
We make no order as to costs. 


B/M.K.S, 


Case remanded. 


END 
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SUBJECT INDEX 
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Bengal Tenancy Act (8 of 1865) — See under 
Tenancy Laws 

Civil Procedure Code (5 of 1008), S. 11— 
Mortgage suit by simple mortgagee — Trespasser 
in possession of mortgaged property impleaded as 
defendant — Trespasser’s name struck out of list 
of defendants as being unnecessary party — Suit 
decreed — Subsequent suit against trespasser for 
possession — Suit held not barred by res judicata 

30c 

- 0. 0, B. 4 —Limitation — Dismissal of suit 

under R. 3 on 18-5-1950—Application for resto¬ 
ration on 8-7-50 — Application not saved by 
S. 5A, Limitation Act—(Limitation Act (1908), 
S. 5A and Art. 163) 22 

- 0. 32, B. 4 —Appeal by minors — No guar¬ 
dian appointed by Court—Minors' brother acting 
as their next friend—Brother is competent to 
conduct appeal on behalf of minors 30a 

_ O. 41, Br. 17 and 30 —Appellant’s advocate 

present in Court without instructions — Disposal 
of appeal 9 

- O. 41, B. 30—See ibid, O. 41, R. 17 9 

Constitution of India (1950), Art. 134 (l)(c) 
—See also Cr. P. C. (1898), S. 428 25a 

_ Art. 134 (1) (c) — Certificate of fitness — 

Principles 23e 

_ Art. 134 (1) (c) — No adverse inference 

against prosecution drawn for non-production of 

witness_Other evidence reliable and sufficient 

for conviction — No certificate can be granted — 

_(Evidence Act (1872), S. 114) 256 

_ Art. 134(1) (c)— Appreciation of evidence 

—Question of 25c 

_ Art. 134 (1) (c) — Principles for granting 

leave to appeal to .Supreme Court, indicated 

25 d 

Criminal Procedure Code (5 of 1898), Ss. 144, 
145 — Scope — Dispute relating to possession of 

land_Likelihood of breach of peace — Proceed- 

ings under S. 145 are proper 26 

__ ,S. 145 _ See also ibid, S. 144 26 

__ S. 145 _Proceedings dropped — Subsequent 

order for disposal of property 29 

_ S. 145 (4 )—Restoration of possession under 

—Party in possession within 2 months of the 

0r ^Ss. 156 and 537 - Accused, an Executive 

_. mm /I -t n>Ar 1*1 n (J O I 


lgineer under Indian Government working at 

■irtala (Tripura State) before merger—Investi- 

tion of corruption charge by Superintendent o 

dice of Government of India - Permission of 

>wan of State and Magistrate obtained—Local 

iperintendent of Police with the party at tune 

investigation-investigation held was le^al 

yon if there was irregularity it was cured by 

537 , when accused was not prejudiced la 

Ss. 164, 364 and 533 —Magistrate recording 

t if.fof>fincr naif,her 


Criminal P. C. (contd.) 

under S. 164 nor under S. 364—Oral evidence of 
Magistrate is not admissible If 

-S. 164 — Statement of accused recorded by 

Magistrate — Verification report by him not ad¬ 
dressed to any one is not admissible lg 

- S. 165 — See ibid, S. 537 le 

- Ss. 173 (1) (a), 190(1) (b) and 537— 

—Police report not conforming to S. 173 (l) (a) 
— Cognizance of offence cannot be taken by 
Magistrate 14a 

- S. 190— Case of bribery made cognizable by 

Prevention of Corruption Act, S. 3 — Case inves- 
tigated by Police — Police filing complaint with 
list of prosecution witnesses and other relevant 
documents — Complaint held came within pur¬ 
view of Section 190 (1) (b) — Whether it was in 
form of complaint or report made no difference 

16 

_ S. 190 (1) (b) - See ibid, S. 173 (1) (a) 

14a 

-S. 197 — See Prevention of Corruption Act 

(1947), S. 6 21 

_S. 200 (1) (aa)— Complaint filed by Superin- 

tendent of Police, Special Police Establishment 
Centre, before Magistrate in Tripura when State 
had already merged in Centre — Superintendent 
of Police being a public servant for purposes of 
filing complaint, is exempt from any examination 
under S. 200 (1) (aa) la 

_Ss. 216, 289 and 537— Committing Court is 

bound to summon witnesses named by accused — 
Some witnesses not summoned—Accused not de¬ 
siring to summon witnesses, when asked by 
Sessions Judge under S. 289 — Accused held not 
prejudiced by failure of committing Court to cal 

witnesses „ ??" 

_ S. 287 - See ibid, S. 428 25a 

_ S. 289 — See ibid, S. 216 23d 

_ 342 _Detailed examination of accused is 

not necessary in every case ld 

_ $ 342 _Non-compliance with section — 

Effect — Irregularity complained of in recording 
statement only of nominal nature not prejudicing 
accused — Defect is curable under S. 533 of the 

Code i/ 

ZZs. fetlZ (UPenal Code ( 1860 ). S. 302 

(2) Penal Code (1860), S. 302 
_S. 369-See ibid, S. 439 23a,6 

-s 

before committing Magistrate that he was n 
Sv - Sessions Judge and Court of .pp»l« 

bound to consider this point in 
conclusion that the charge was proved hey 

doubts-Not tonderine •>*-£• 

, .,3 -W ni-Ai'ndice accused—ihis lSUUgruu- 


-Ss. 164, 364 and 533- Magistrate recording udice accused 

statements of accmsed-Magistrate acting neither held did not prejuu 
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Criminal P. C. (contd.) 

for certificate under Art. 134 (1) (c) — (Constitu¬ 
tion of India, Art. 134 (l) (c)) 25a 

- S. 439—See also Penal Code (1860), S. 302 

10,166 

- S. 439 — Applicant in contempt—Convict 

coming to the Court of revision without surren. 
dering to his bail has no right to be heard 5a 

- S. 430 —Revisional jurisdiction—High Court 

when will interfere 56 

-S. 439 —Concurrent finding of fact — Inter¬ 
ference in revision 6 

- S. 439 — Power to call for additional evi¬ 
dence IGa 

- S. 439 —Appeal of accused dismissed—Subse¬ 
quent exercise of revisional powers and enhance¬ 
ment of sentence after notice to convict — No 
illegality—(Cri. P. C. (1S9S), S. 423)_(Crimi- 
nal P. C. (1898), S. 369) 23a 

. - S. 439 — Notice to show cause against 

enhancement of sentence — Cause shown—Court 
can consider points raised even if these were 
raised and considered before in appeal from con¬ 
viction by accused — There is no illegality. (It 
was also held that there was no prejudice caused 
to accused by such discussion) _ (Criminal P. C. 
(1898), S. 369) 236 

-S. 439 — Case under S. 302, Penal Code_ 

Sessions Judge asserting that sentence of death 
was only appropriate sentence — No extenuating 
circumstance worth the name—Sentence of trans¬ 
portation for life held could not be called to be in 
accordance with law—Sentence is open to revision 
—(Penal Code (1860), S. 302) 23c 

-S. 520 — Applicability — Section does not 

apply where Magistrate is empowered to take 
cognizance under S. 190, Cr. P. C. 14 c 

- S. 533 -See ibid, S. 164 1 / 

- S. 537—See also (1) ibid, S. 156 In 

(2) ibid, S. 173 (1) (a) 

/ v 14fl 

(3) ibid, S. 216 23 d 

(4) Prevention of Corrup. 

tion Act (1947), S. 6 

2 i 

——Ss. 537 and 165 —Search illegal—Other suffi. 
cient evidence to convict accused _ Accused not 
prejudiced by illegal search-Trial is not vitiated 

——S. 537—^regukrity in trial—Wrong practice 
of Court followed in good faith or failure of accused 
Syjj? objection-irregularity is not cured 146 
(1882)^8. 54 * ^ ° 1^72), S. 14—See T. P. Act 

- i' al~o ,C rn £• Act (1882 >' S - 54 28 

-t ?• A ° fc(1882) - S - 64 28 

Ss. 10U103—See Tenancy Laws _ Tripura 

T 6 eTs. 6 0t (129G T - E " as amended in W« 

- S. 114—See (l) ibid, S. 133 

( 2 ) Constitution of India, Arti. 
cle 134 (1) ( 0 ) 256 
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Evidence Act (contd.) 

-Ss. 133 and 114 —Evidence of bribe giver— 

Very little corroboration is required where bribe 
giving is not voluntary 1 h 

Limitation Act (9 of 1008), S. 5A — See Civil 
P. C. (1908), 0.9, R. 1 22 

- Art. 144 — Adverse possession — Adverse 

possession against mortgagor — Such possession 
cannot operate against simple mortgagee till he 
acquires right to possess mortgaged property 306 

•- Ail. 163-See Civil P. C. (1908), O. 9 R. 4 

22 

Merged States (Laws) Act (50 of 1940), S. 5 
—Sec Tripura State Cotton Cloth and Yarn 
Control Order (1358 T. E.) 18a 

- Schedule — See Tripura State Cotton Cloth 

and Yarn Control Order (135S T. E.) 18a 

Part C States Laws Act (30 of 1050), Ss. 3, 4 
—See Tripura State Cotton and Yarn Control 
Order(1358 T. E.) 18a 

Penal Code (45 of I860), S. 34 — Common in¬ 
tention—Question of faot—Proof—Inference 7c 

-i>. 176 —“Intentionally omits to furnish such 

information etc.”—Licensee omitting to mention 
cloth which he had stored in a place other than 
his shop—Accused held had intentionally omitted 
to furnish information which he was legally 
bound to furnish to a public servant and therefore 
committed an offence under S. 176 186 

-— S. 302 — See also Criminal P. C. (1898), 
S. 439 23c 

-S. 302 — Motive — Absence of—Failure of 

prosecution to establish- motive is not sufficient to 
disbelieve eye-witnesses 76 

- S. 302 — Sentence—Age of accused or dis¬ 
tress to accused's family if extenuating circum. 
stances—Criminal P. C. (1898), Ss. 367 and 439 

10 

- S. 302 — Sentence — Accused convicted of 

murdering an old man of 75 years in cruel 
manner—Accused a normal man capable of under- 
standing the gravity of the offence and the con¬ 
sequences of his act _ Sessions Judge merely 
observing that taking into consideration the sur¬ 
rounding circumstances the culture and education 
of accused a sentence of transportation would 
meet the requirements of justice — Sentence held 
inadequate and enhanced to one of death in revi. 
sion—(Criminal P. C. (1898), Ss. 367, 439) 166 
—— -Ss. 361 and 363 — Married girl—Minor 
Muslim girl living in husband’s house after 
marriage _ Removal from custody of husband 
while-returning from short visit'to mother— 
Removal not shown to have been at the instance 
of mother—Subsequent ratification by mother — 
Effect 27 

-S. 363 — See ibid, S. 361 27a 

Prevention of Corruption Aot (2 of 1047) 

. ' f~ P ° wer t0 a PP0int carries power to dismiss,’ 
m the absence of power to dismiss, Governor of 
Assam had power to dismiss accused — Sanotion 
given by the Governor under signature of Chief 


6 


Subject Index, A. I 

Prevention of Corruption Act (contd.) 

Engineer and Secretary, P. W. D., Assam for 
prosecution of accused for taking bribe held legal 
and the prosecution held valid li 

- S. 6 _Sanction under — Requirements of— 

Criminal P. C. (1898), Ss. 197, 537 21 

TENANCY LAWS 

Bengal Tenancy Act (8 of 1885), S.4SG(2) 
— See Tenancy Laws — Tripura Tenancy Act 
(1296 T. E. as amended in 1355 T. E.), S. 6 

lid 

- S. 84 — See Tenancy Laws—Tripura Tenancy 

Act (1296 T. E. as amended in 1355 T. E.), S. 53 

lie 

- C/j. VII — See Tenancy Laws — Tripura 

Tenancy Act (1296 T. E. as amended in 1355 
T. E.), S. 6 11c 

Tripura Tenancy Act (1296 T.E.),S.5(as 
amended in 1355 T. E.) —Jote or rayati right— 
Section does not confer the status on Madhya, 
barti Proja 11a 

- S. 6 —‘Eole Jote’ tenancy—Nature of 116 

_ S. G —‘Korfa’—Incidents of tenancy—Liabi¬ 
lity of tenant for eviction — Burden of proof — 
(Bengal Tenancy Act (8 of 1885), Chapter VII) 
—(Evidence Act (1872), Ss. 101-103) 11c 

_ S. 6 — Korfa Tenancy — Heritability — 

(Tenancy Laws—Bengal Tenancy Act (8 of 1885), 
S. 48G (2)) 11 d 

_ Ss. 53, G8 to 76 — Right to acquire tenancy 

land—(Bengal Tenancy Act (8 of 1885), S. 84) 

11 c 

_ Ss. 68 to 76—See ibid, S. 53 11c 
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Transfer of Property Act (4 of 1882), S. 54 
— Contract of sale — Conflict between boundary 
and area—Intention of parties—Non-performance 
of contract—Remedy of parties — (Evidence Act 
(1872), Ss. 14, 93 and 95) 28 

Tripura (Courts) Order (1950), Ss. 8 and 43 
—Petition pending in Judicial Committee before 
commencement of Order — Abolition of Judicial 
Committee—Petition transferred to Court of Judi- 
cial Commissioner — Petition is entertainable by 
that Court 7a 

-S. 43—See ibid, S. 8 7 a 

Tripura Essential Supplies (Temporary 
Powers) Act (1358 T. E.) — See Tripura State 
Cotton Cloth and Yarn Control Order (1358 T. E.) 

18a 

Tripura State (Administration) Order (1950), 
S. 5 — See Tripura State Cotton Cloth and Yarn 
Control Order (1358 T. E.) 18a 

Tripura State Cotton Cloth and Yarn Control 
Order (1358 T. E .)—Order as amended in 1949 
continues to be in force in Tripura — Extension 
of Essential Supplies Temporary Powers Act, 
1946 to Tripura—Effect of (Merged States (Laws) 
Act (1950), S. 5 and Schedule) — (Tripura State 
(Administration) Order (1950), S. 5) — 

States Laws Act (1950), Ss. 3, 4) _ (Tripura 
Essential Supplies (Temporary Powers) Act, 

1358 T. E.). 18(1 

Tripura Tenancy Act (1296 T. E.)—See under 
Tenancy Laws. 
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LAKSHMI NARAIN J. C. 

g t ^ e Subbiah, Convict-Petitioner v. Hie 

Criminal Revn. No. 1 of 1952, D/- 10-6-52. 
, n ^ a ’- Cri ? linal Procedure Code (1898), Ss. 156 
t n ll 37 r, AcCUS ' d ’ an Execa ‘ive Engineer serving 

TrimS%Ut^ e J 0meat working at Agartala 
U 2522 « !e l before mer K er — Investigation 
$ „ chargc against accused by Super- 
^? hce of Special Police Establish- 
ments under Government of India — Permis¬ 
sion of Dewan of State and Magistrate obtain- 
Jfffl Superintendent of Police with the 
K? * { ime , of investigation — Investigation 
held was legalI — Even if there was irregularity 

prejudiced”* by S ' 537, when accused was not 
Anno: Cr. P. C. S. 156 N. 3a; S. 537 
' (b) Criminal P. C. (1898), S. 190 - Case of 

rapS Ac^S V*?* ^ Prevention of Cor- 
-Pnil. «. S ' 3 ~ Casc mv estigated by Police 

complaint of prosecution wit- 

cSafm d |,' S er reIevant documents filed — 

WOT, rwa? .fS- 

complaint or report made no dWerence 

Anno: Cr. P. C., S. 190 N. 21. <Para 8) 
(c) Criminal P. C. (1898). S 200 * m 

gasM- &sssrs£ Bis 

nnder S. 200(1) (aa) D r ° m 407 exa ® tnatlo n 

Anno: Cr . P. C„ S. 200 N. 18. ^ U> 

S™?.* ease agatasl The 
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lure of the Magistrate to put explicit ques¬ 
tions beyond asking a general formal ques- 

Si d °Ju no * vitiate ** trial, more spe- 
ciaUy when the accused is not prejudiced 
by such examination. yiejuuicea 

Where at the close of the prosecution 
case the accused was asked “have you anv- 

in£? n fn t< th Say agam , s . t the evidence appear¬ 
ing in the prosecution story?” and th* 

answer was "false, I am kmoceS and ! 
have been falsely implicated” «„h ■ 
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- Jed Mat's 
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Anno: Criminal P. C„ S. 342 N. ^ 
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(g) Criminal P. c. (1898) « 
nient of accused recorded ’hv' State- 
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him. It is suggested that in the beginning when 
the contractor applied for work, the Engineer told 
him that the work would be given to him if he 
would agree to pay 5 per cent of the bill dues. To 
this the contractor agreed. His name was entered 
as a B Class contractor with an understanding that 
he would be promoted to A Class afterwards. Some 
advance for the 5 per cent, was demanded which 
was paid on getting the work. This 5 per cent, was 
afterwards raised to 10 per cent, by the Executive 
Engineer when time for payment of bills arrived. 
This percentage on the bill dues by that time would 
come to about to Rs. 7600/- out of which Rs. 2500/- 
had already been paid. Rs. 5100/- were to be paid 
after encashing the last cheque for Rs. 63000/-. 

This cheque is said to have been encashed at 
Calcutta. After that the contractor Shri Ghosh 
went to P. W. 1 Shri K. N. Mukherji S. P. of Special 
Police Establishment which was brought into being 
to check bribery, corruptions etc.; apprised him 
of the situation and gave his written statement 
Ex. 1. It appears that Sri Mukherji was already 
known to the contractor. Shri Mukherji along with 
his Assistant Shri Dutta, D. S. P. accompanied by 
the contractor came down to Agartala. It is alleg¬ 
ed that Shri Mukherji went to the then Dewan of 
the State and got his verbal permission to investi¬ 
gate into the matter with the help of Shri Jyotilal 
Dev Barma Magistrate, P. W. 6. The petition to 
the Magistrate for giving permission to investigate 
and to depute a Magistrate to watch it, is Ex. 2. 
The required permission was ordered on the ap¬ 
plication and also that the Magistrate was himself 
to accompany the party. A trap was arranged. 51 
hundred-rupee G. C. notes which were supplied by 
th£ contractor and a list of them Ex. 3 were hand¬ 
ed over to the Magistrate who compared the num¬ 
bers on the notes and the list and gave his certi¬ 
ficate on it. 


Verification report of the confessional 
statement of the accused made by a Magis¬ 
trate not addressed to any authority and 
without any endorsement of despatch or 
receipt, is evidently of a doubtful character 
and has no probative value and is, there¬ 
fore, not admissible in evidence so far as 
the confessional statement of the accused 
is concerned. 

(In this case’the confessional statement 
of the accused recorded by the Magistrate, 
and of whose verification the report was, 
was itself inadmissible). (Para 19) 

Anno: Criminal P. C., S. 164 N. 2. 

(h) Evidence Act (1872), Ss. 133 and 114 — 

Evidence of bribe giver — Very little corrobo¬ 
ration is required where bribe giving is not 
voluntary. — 

According to S. 133 conviction can be 
based on the uncorroborated evidence of an 
accomplice if the Court Is satisfied as to 
its veracity. In cases where the payment 
of bribe has not been voluntary very slight 
corroboration would be sufficient to make 
the evidence of the accomplice admissible 
against the receiver of the bribe. Even 
according to S. 4 of the Prevention of Cor¬ 
ruption Act, 11 of 1947 the onus on prose¬ 
cution has been made much lighter. (Re¬ 
covery from the accused of the marked 
Government currency notes in the shape of 
which the amount of the bribe was alleged 
to have been given held was sufficient cor¬ 
roboration). (Paras 21, 23. 24) 

Anno: Evi. Act, S. 133 N. 2, 7; S. 114 N. 4. 

(i) Prevention of Corruption Act (1947), 

SC _ Accused appointed Executive Engineer 

for Tripura State Road by order of Governor 
of Assam — Accused later on put in charge of 
certain Division, by order of Governor — Since 
generally power to appoint carries power to 
dismiss, in the absence of power to dismiss, 
Governor of Assam had power to dismiss ac¬ 
cused — Sanction given by the Govenoriuder 
signature of Chief Engineer and Secretary, 
p W. D.. Assam for prosecution of accused for 
taking bribe held legal and the prosecution held 
valid. iraxa.AU 

S. S. Mukherji with N. C. Ghosh, for Peti¬ 
tioner; P. N. Banerjee, State Advocate with B. U 
Dev Barma, for the State. 

RFFERENCES: Court war/Chronological/ Paras 
(‘36) AIR 1936 PC 253 (2): (37 Cri LJ 897) 17 
(’24) AIR 1924 All 214 (1): (26 Cri LJ 220) 15 
-25 AIR 925 All 434: (26 Cri LJ 1112) 

-29 AIR 1929 All 937: (31 Cri LJ 35) 

/'oc) air 1935 Bom 230: (36 Cri LJ 968) 

’44 AIR 1944 Cal 374: (46 Cri LJ 94) 

(-48) AIR 1948 Nag 342: (49 Cri LJ 529) 
nRDFR • The petitioner has come to this Comt 
o°th? £vi™n sue asatot the orier « the S*s- 
sinns Tudee Tripura, dismissing his appeal from 
in order of trial Magistrate convicting the peti¬ 
tioner under S. 161. Penal Code and sentencing him 

aflae V£?£ZZ 

the petitioner was to undergo a further period ot 
4 months- rigorous imprisonment. tjH 

(2) The prosecution case against the petitione 
who was Executive Engineer of Assam Agartala 
Road Project (with Head quarters Agartala), was 
that he accepted a bribe of Rs. 5.00 - from one 
Bushil Kumar Ghosh (P. W. 2) a contractor under 


15 

15 

21 

23 

22 


The party started for the office of the Executive 
Engineer. The local S. P. was not to go with the 
party for fear* of disclosure of the trap as he was 
known to almost everybody. On reaching the gate 
of the office the Magistrate handed over the bundle 
of G. C. notes to the contractor for paying to the 
Executive Engineer if he would demand as bribe. 
The party waited at a little distance so as to watch 
the giving and taking of G. C. notes. It was ar¬ 
ranged that the contractor after paying the notes 
to the Executive Engineer would come out and put 
off his spectacles as a signal. This was done. Xbe 
party (Lei Shri Mukherji his D. S. P^Shri Dutta 
and the Magistrate) thereafter rushed to the office, 
disclosed their identity and demanded the money 
from the Executive Engineer, which was accepted 
hv him It is alleged that the Executive Engineer 
"ot the envelop containing the bundle of notes out 
of the right-handside drawer of his table and hand- 
nver to the party. The numbers were com¬ 
pared and found correct. The seizure list Ex 4 
was duly prepared on the spot, a copy of which 
was given to the accused. The local S. P. also'by 

sfes&SSSrsSg 

sssessi 

Chief Engineer and Secretary, P. W. .» 

support * of its case the prosecution pre- 

SC fS d hrt K 7 fSXs. P.. Special Police 
Establishment. 

2. Shri S. K. Ghosh, the contractor (P-W. 

3. Shri B. C. Dutta, DSP- Special Police 
Establishment (P-W. 2‘. 
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4. Shri Kamalapati Roy Superintending En¬ 
gineer, Assam Agartala Road Project. (P.W. 3). 

5. Shri Abinash Bhattacharyya. Accountant, 
Assam Agartala Road Project. (P.W. 4). 

6. Shri Hrishikesh Dev Barma, S.P., Agartala. 
(P.W. 5). 

7. Shri J. L. Dev Barma, Magistrate 1st Class. 
Tripura State (P.W. 6 j. 

(4j The accused stated that he was innocent and 
that he had been falseiy implicated by means ot 
the trap. He also stated on 7-11-1950. that his 
written statement to his Superintending Engineer 
on the date of occurrence was his true statement. 
He pleaded not guilty to the charge and produced 
3 witnesses in defence. 

(5) I have not been led through the evidence of 
this case by the parties and rightly so. as this 
Court would not ordinarily interfere with finding 
of facts based on evidence. 


(6) The learned counsel for the petitioner has 
addressed this Court on the following points: 

(a) That there is no legal basis for the case in 
as much as the S.P., of the Special Police Establish¬ 
ment has had no jurisdiction and authority to in¬ 
vestigate at Agartala (Tripura State) in April 1949, 
when the State was not merged but was indepen¬ 
dent; and also that no complaint could be filed in 
the case which was made cognisable by means of 
Prevention of Corruption Act. Act 11 of 1947. 

(b) That the statement of the accused is not in 
accordance with Section 342, Cr. P.C. 

(c) That the search for the bribe-money was not 
in accordance with law. 


(d) That the statement of the accused purported 
to be recorded under Section 164. Cr. P.C., is not 
valid and therefore not admissible. 

(e) That the signatures on the seizure list Ex. 4 
do not signify that the accused admitted the con¬ 
tents of the document to be correct. 


(f) That the report Ex. 8 of the Magistrate as it 
is, is very suspicious and. therefore, should not be 
taken into account against the accused. 

1 ?i hat contractor is an accomplice and as 
such his evidence should be corroborated in mate¬ 
rial particulars by other good evidence. 


(h) That the sanction for prosecution 
valid. 


is 


(7) The points may be taken one by one. 

■dS!~ A) J¥ jurisdiction or authority of the Spec 
Police Establishment to Investigate the matte 
It Is argued by the learned counsel for the p< 

Poiw SX®* 1 - M ? k , herJi beln g Superintendent 
of .. the Special Police Establishment wh; 

?? S T dl i. ect X u . nder the Home Ministry, Governm< 
of India, had no authority to investigate t 
^taWNWState which then had an In! 
pendent status. The department was brought ii 
being to check immorality Uke bribery corrupt 
tHLT'Jf 5 etc. The petitioner was serving im 
the Indian Government as an ExecutlvnJnvim 

taken^bv* tlSTr * P ™ ]cct whicK^md 
taken by that Government. The petitioner u 

*££&* serving under the Indian Gov° rr Sne 

working at Agartala (Tripura State) when th* 

was an allegation of bribery against him nc 

there was nothing wrong if the Tp . 

Police Establishment toSk up the hmstigaSon 

the matter. All that required (?) u that 

£ $ SVS e S ?S> 0 ," wS 

s* - d tsr 


the party at that time. A regular application Ex. 2 
for permission to investigate the matter was made 
to the Magistrate who granted it and agreed to 
accompany the party himself. There is nothing 
wrong therefore in the investigation by (?» the com¬ 
plaint. Even if there is any. it is curable under 
Section 537, Cr. P.C. 

ck (8) There is no material irregularity if a com¬ 
plaint is filed instead of submitting a charge-sheet 
in a case investigated by the police. A complaint 
attended by schedule of prosecution witnesses and 
other relevant documents, if any, comes within 
the purview of Section 190 (1) (b> of the Criminal 
Procedure Code. It makes no difference whether 
it is in the form of a report or a complaint. A 
magistrate is competent to take cognisance on 
such a complaint. 

(9> Irregularity if any made in investigation of 
a case by different police other than the local 
police is also curable when it does not prejudice the 
case of the accused. In the present case, it is to 
be noted that permission to investigate was duly 
obtained which is proved by the evidence. 

(10) It is argued that Shri K. N. Mukherji, S.P., 
of the Special Police Establishment ought to have 
been examined before issue of process by the trial 
Court taking cognisance on the complaint. The 
reply from the other side is that he is exempted 
from any such examination under Section 200 (1) 
(aa). Cr. P.C., as he is a public servant. 

(11) There is no dispute that he is a public 
servant. The dispute is whether he is such for 
filing the present complaint. The complaint was 
filed by him on 21-2-1950. when the State had al¬ 
ready merged in the Centre on 16-10-1949. “The 
Tripura State Adoption Of Indian* Laws Act 1359 
T.E.: 1-10-1949 A D.” came into operation on or from 
1-10-1949 by means of which Indian Penal Code 
and Criminal Procedure Code were adopted. The 
‘ Existing Laws'* were to continue — vide Tripura 
Administration Order — as published in the Tri¬ 
pura State Gazette Extraordinary on 15-10-1949. 
The State Merger (Chief Commissioner's Province) 
Order 1950 came In force on 23-1-1950 AT)., by 
means of which the State of Tripura was created 
as a new Province. The Tripura State was made 
a Part C State by the Indian Constitution which 
came into force on 26-1-1950 A.D. It is, therefore, 
quite clear that the complainant in this case was a 
public servant for the purpose of Section 200 (I) 
(aa) of the Criminal Procedure Code and as such 
exempted from examination on receipt of the 
complaint. 


<d> it is argued that the statement of the 

, no *.!? acc , ordQnce with the Provision of 
Section 342 of 1 the Criminal Procedure Code and on 
that account the trial is vitiated, in this I do 
not agree with the learned counsel for the peti¬ 
tioner. At the close of the prosecution case the 
accused was asked on 1-6-1950. "Have you anything 
to say against the evidence appearing in the "prose¬ 
cution story?” The ahswer was. “False Ia£ 
innocent and I have been falsely Implicated." 
Again on 7-11-1950 (probably after the re-cross 

“""W. ? r he Prosecution witnesses) the 
accused stated, I am not guilty. I did not accept 
any bribe. Ex. F contains my true statement." It 
is to be noted here that Ex F is th? vritteS 
statement of the accused submitted to his officer 
the Superintending Engineer on the day of occur 
rence It was produced at the InstScS of the 
accused and runs as follows: 1 ne 

"T^ls morning some contractor without ner- 

disappeared. Before I had time toS£ 

And out what documents it contalhSd, un- 
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known officers rushed in and took the envelope 
from me and on their opening it, found a bundle 
of 100/- notes. All these persons jointly appear 
to have played this dirty trick on me, with a 
view to blackmail me. I have had no hand in 
any money transaction with anyone. Please en¬ 
quire into this and give me the necessary pro¬ 
tection against such frauds, calculated to dis¬ 
grace and blackmail officials of the Project fdl* 
nothing. Tins happened at about 9-45 a.m. to¬ 
day. I have already reported to you personally 
about this.” 

(13) Under the circumstances it cannot be said 
that provisions of Section 342, Cr. P.C., have not 
been complied with. Detailed examination of the 
accused is not essential in every case and specially 
it was not essential in this case. 


(14) The nature of the questions to be put to 
the accused depends on the circumstances of each 
individual case. It would be sufficient compliance 
of the provision of the Code if the Court gives the 
accused an opportunity by questioning him gene¬ 
rally on the case to explain the circumstances 
appearing in the case against him. The accused in 
this case has been represented by more than one 
counsel. The failure of the Magistrate to put ex¬ 
plicit questions beyond asking a general formal 
question does not vitiate the trial and more 
specially when the accused is not prejudiced by 
such examination. It is not explained how the 
accused was prejudiced by such a statement. 


(15) (c) It is contended on behalf of the 
petitioner that the proceedings for search of the 
bribe-money were not in accordance with law. The 
reply of the Government Advocate is that it was 
production and%not a search; ar.d that even if it 
was a search, conviction is not bad if evidence 
to support the conviction is ample. On the face 
of it, it is a case of production and not of search. 
Even if it be a search and an irregular one, its 
illegality or irregularity unattended by prejudice to 
the accused does not vitiate trial. It has not been 
shown that there was any prejudice caused to the 
accused in this respect. In 'EMPEROR v. KUT- 
ROO’, AIR 1925 All 434, it has been held that "Al¬ 
though the search is illegal a person can be con¬ 
victed where the evidence against him is conclu¬ 
sive.” Further "Any irregularity or illegality in 
the search can neither vitiate trial nor affect the 
conviction of the accused where the accused has 
not been prejudiced by the defect.” ‘RURE 
MAL v. EMPEROR’, AIR 1929 All 937 at p. 938. It 
has also been held in ‘AIR 1924 All 214 (1) that 
"Where the discovery of articles showing the guilt 
of the accused and found in the search is proved 
by direct evidence any irregularity or illegality in 
the search can neither vitiate the trial nor affect 
the conviction.” This contention is therefore in¬ 
effectual. 

(16) (d) 'Statement of the accused dated 7-4-1950 
under Section 164, Cr. P.C. 


(17) It is Ex. 17 recorded by the Magistrate who 
was present when the bribe-money was produced 
by the accused immediately after the occurrence to 
the police party. I have gone through this state¬ 
ment. It does not appear from this document 
that the Magistrate has acted or purported to act 
under Section 164 or Section 364, Cr. P.C. 
evidence of the Magistrate under siich cu-eum- 
stances is not admissible. Following 'NAZIR-AH¬ 
MAD v. KING EMPEROR’, AIR 1936 P.C. 253, If 
oral evidence be allowed in such a case, all the 
precautions and safe-guards laid down by Sections 
164 and 364 would be of such trifling value as to 

I be almost idle.” This statement Ex. 17 is there¬ 
fore of no value. 


( 18) (e) -Seizure Ust:; it appears that the 
seizure list Ex. 4 is signed by the accused with a 
note, "received a copy of this list." It is not denied 
that a copy of the same was given to the accused 
forthwith. The learned counsel for the petitioner 
wants the Court to draw conclusion that his 
client did not know the contents of the seizure 
list which particularly contains the words "the 
following hundred-rupee G.C., notes inside the 
official cover addressed to the Executive Engineer 
Division 1 were produced from inside the righu 
hand-side drawer of Mr. P. K. Subbiah by him etc." 
This may be because the learned counsel for the 
accused has now urged that the bundle of G. C. 
notes was collected from above the table by the 
Police and not given by the petitioner after taking 
it from the right-hand-side drawer of the table. 
To contradict this the learned Government Advo¬ 
cate has drawn attention of the Court to docu¬ 
ment Ex. F which is a written statement of the 
accused in his own hand, given to his Superintend¬ 
ing Engineer the same day. In that statement 
of the accused it is written "and took the envelope 
from me.” From this the learned Qovemment 
Advocate argues that the envelope containing the 
G. C. notes was taken by the police from the 
possession of the accused and the statement given 
about It in the seizure list is correct. On the 
basis of this it is pressed on behalf of the respon¬ 
dent that the accused was well aware of the con¬ 
tents of the seizure list Ek. 4 which was prepared 
in his presence and a copy of which was handed 
over to him. Otherwise, he argues, that the ac¬ 
cused who is well-educated and holding a very high 
office would have created a row or at least pro¬ 
tested as to the incorrectness of the contents of 
the seizure list and more specially when his 
Superintending Engineer was sitting in an adja¬ 
cent room. 

Under the circumstances the presumption can be 
fairly drawn that the accused knew the contents 
of the seizure list at the time of his signing it 
with the above said note. Further Ex. H a letter 
of the accused dated 11-5-1950, addressed to the 
Chief Engineer does not leave any room for doubt 
that he knew the contents of the seizure list when 
he signed it. The relevant portion of the above 
letter produced at the instance of the accused him¬ 
self runs as follows: 

"Then they made out a seizure list in which they 

ssj&sts 
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rent statement of actual facts and then they re 

copy from them. . 

This letter is proved by the statement of 
PW. 3 Superintending Engineer in cross-exami¬ 
nation bv the accused. 

(19) (f) 'Verification Report’: It is objected that 
FX 18 signed by the Magistrate P.W. 6 to 

wmmm 
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here in view of the fact that the very statement 
for whose verification this report is relied upon by 
the prosecution, has already been held inadmissible. 
Verification report made by a Magistrate not ad¬ 
dressed to any authority and without any endorse¬ 
ment of despatch or receipt, is evidently of a 
doubtful character and has no probative value and 
is, therefore, not admissible in evidence so far as 
the confessional statement of the accused is con- 
Icemed. 

(20) (g) ‘Bribe giver as an accomplice*: It re¬ 
mains to be determined now how much corrobora¬ 
tion if any required, is neeaed of the statement 
of a bribe giver who is an accomplice and whether 
other evidence in this case is a sufficient corrobo¬ 
ration of the same. 

(21) It would be helpful to quote some of the 
rulings of different High Courts on the subject: 

“In cases where the payment of bribe has not 
been voluntary very siight corroboration would be 
sufficient to make the evidence of the accom¬ 
plice admissible against the receiver of the 
bnbe. The rule of the Court which requires 
corroboration of the evidence of an accomplice 
as against each accused, if it applies at ail ap* 
plies with very little force to a case in which 
the accused is charged with extorting a bribe 
from other person. The objection which usually 
arises to the evidence of an accomplice does not 
really apply where the alleged accomplice, that 
is the person who pays the bribe, is not a willing 
participant in the otlence, but is really a victim 

A f t^ h fno?^ nCe * 4KAMAL KHAN V. EMPEROR*, 
AIR 1935 Bom 230. ' 

(22) In this case it is evident that 10 per cent 
amount of the bill dues was being extorted and 
the contractor Shri Ghosh was not a willing parti- 
cipant to it. The same view os in the case cited 

PRASAD v - 

evidence of an accomplice if the Court is satisfied 

G C n n £ e < ra h lty ' v? 1 the present case - the marked 
S-°*1"J* 8 have been recovered from the posses- 
sion of the accused and that in itself is a coxto- 

t £ e ^complice's evidence, it h laid 

A°m i K ca? 3 ,m? ACHARJEE '• EMPER “ 

V s *- issLvsfvsi « e 

corroboration of an accomplice. The legislature 

SS!j^. a?. c °“ rt . fr " to Mt o- the MrfcSS 

betoiltatTvttoe" “ C “ mpte " lSe c °“ 

sss yi.'vsa -*• S-fe 

itVS" Errasurc Mch 11 !!S£tan 

S? th P e 

should have Joined hands against hhn h ° W they 

toe eccused. It „ S2 g ft® SRXSJ 


to Section 4 of the Prevention of Corruption Act» 
Act 11 of 1947 the onus on prosecution has been! 
made much lighter. 

(27j (hi An objection is also raised that there 
was no proper sanction in the case to prosecute 
the petitioner. It is to be seen that sanction of 
the Governor of Assam to prosecute the petitioner 
in this case was obtained on 9-M950, under the 
signatures of Chief Engineer and Secretary, P.W.D 
Asjsaim It is duly signed and sealed. This order 
Ex. P-i (l) was filed along with the complaint. It 
is contended that the Governor of Assam could 
not sanction the prosecution as it is not proved 
that he had any authority to remove the petitioner 
-rom his office. The petitioner was appointed 
as an Executive Engineer for the Tripura State 
Road from February 24th 1948 by an order of the 

GO k? 1 w° 5 0f Assam No - 104 - E toted 24-3-1948, as 
published m Assam Gazette of the 31st March, 1948 

at page 265. The petitioner was later on placed in 
charge of Division No. 1 with Head Qquarters at 
A ° Q a £ ta ‘ a f b £ a ° order of the Assam Governor No. 

, 3(K *-1948. - DubUsh ed in the Assam 
Gazette of April 7, 1948 at page 287. There is 
nothing to show that he had no power to dismiss 
It is general common law rule that a power to 

with it in the absence of any 
other provision a power to dismiss. It goes clear 

the Governor of Assam 8 had Si 
power to dismiss the petitioner and as such he 
was authorised to sanction the prosecution The 
prosecution is thus found valid. ’ ne 

r ' 28) .P e team®* counsel for the petitioner has 
not addressed the Court on the point of sentence. 

(29> In view of the above discussions this neti- 
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Petition dismissed. 
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St?te k nf r^n, and ° thers - Appellants v. The 
orate of Tripura, Opposite Party. 

Cri. Revn. No. 20 of 1951, D/- 2-4-52 

-ffifsasu- c - <i898 '’ s - 439 

revTsioS ?,d?S r T«9 t0 c r CO p rt C 0n », l , h ' 

aPPe H a1 ' 

s 1 , € t l~ 8 to\ is h 'Lrss 

fn hoJi j 0 *?. of a PP ea l he has no right 
be heard through his counsel. 

Anno: Cr. P. C., S. 439 N. 11. <Para 2) 

. (b) . Criminal P. C. (1898), S 439 — 
ferfere jurlsdicUon “ Court when wfjl 

under S^cl Co «t 

L C uldte U tS s ^ e o X ^ 

in exceptional cases, where the taSst if 
justice required interference for the 

shown'to^vfmSu^eS 

as 
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Kali Prasanna Dutta, for Appellants; A. K. conviction when no material error in Dro- 

Shyam Chowdhury. Government Advocate, for ceeding or error in decision of fact or law 

the State. which has ended in failure of justice has 

ORDER: This is a petition for revision filed on been shown to exist. (Paras 5 6) 

behalf of Haku Mia, Chalim, Kutub Ali and Mus- Anno: Cr. P. C., S.439 N. 15. 

tak Ali accused who were convicted and sentenced Mo m - nnnai Paul 

by Shri J. L. Dev Barma. B. L.. Magistrate first h 

«“ reiecSn ot SE 

SH?-* ™ sssns. 

in appeal on — o oi. Penal Code, by the Sadar Magistrate on 29-12-58 

(2» The learned Sessions Judge released these T. E. The High Court of Tripura was then the 
petitioners on bail of Rs. 200/- each till the dis- Court of first Appeal oniy; second Appeal or Revi- 
posai of the appeal. I am told by the learned ' sion used to lie to the Judicial Committee of the 
counsel for the State that the petitioners have not Privy Council which stands abolished and the 
yet surrendered to their bail bonds in spite of the Judicial Commissioner s Court is now vested with 


Kali Prasanna Dutta, for Appellants; A. K. 
Shyam Chowdhury. Government Advocate, for 
the State. 

ORDER: This is a petition for revision filed on 
behalf of Haku Mia, Chalim. Kutub Ali and Mus- 
tak Ali accused who were convicted and sentenced 
by Shri J. L. Dev Barma. B. L.. Magistrate first 
class. Dharmanagar to 4 months’ R. I. under S.379/ 
429. Penal Code on 11-4-51. Their conviction and 
sentences were confirmed by the Sessions Judge, 
in appeal'on 22-6-51. 

( 2 > The learned Sessions Judge released these 
petitioners on bail of Rs. 200/- each till the dis¬ 
posal of the appeal. I am told by the learned ' 
counsel for the State that the petitioners have not 
yet surrendered to their bail bonds in spite of the 
fact that their appeal was rejected on 22-6-51. The 
petitioner's counsel has admitted this fact. With¬ 
out surrendering to their bail bonds after the re¬ 
jection of their appeal as stated above, they have 
come to this Court on the revision side under S. 439, 
Criminal P. C. for setting aside the order thus pas¬ 
sed and confirmed in appeal. They are still at large 
and not present in this Court at the time of hear¬ 
ing the petition. In fact they never presented 
themselves in this Court. .On 13-8-51, after filing 
the present petition through their counsel, they 
were ordered to file an affidavit as required by the 
rules of this Court immediately. This was not done 
by them, but by one Taleb Ali who is not a peti¬ 
tioner himself. The way in which the petitioners 
have been behaving and avoiding so far to surrender 
to their bail bonds after the rejection of their ap¬ 
peal does not entitle them to be heard. They have 
not acted with bona fkies and have not come to this 
Court with clean hands. When a convict comes to 
this Court on the revision side under S. 439, Criminal 
P C. after the rejection of his appeal by the Ses- 
slons Judge, for, setting aside his conviction with¬ 
out surrendering to his bail granted till the dis¬ 
posal of apoeal. he has no right to be heard through 
his counsel. Under the circumstances this Court 
will not be justified in exercising its discretionary 
powers in favour of the petitioners. 

(3» On facts, both the Courts below have con¬ 
curred. It has been recently held by their Lord- 
ships of the Supreme Court, that the reusional 
powers of the High Court should not be exercised 
lightly. It could be exercised only in exceptional 
cases, where the interest of justice requiredi inter- 
‘ ference for the correction of manifest illegalities 
or the prevention of gross miscarriage of justice 
I find there is none of the kind in the piesent 
5ase EveTif it be said that the trial of this.case 
was irregular in some way. no prejudice is shown 
to have resulted to the accused. This petition is 

re ( e 4 nnie convict-petitioners are to surrender to, 
their bail bonds immediately, and undergo their 

sentences. Petition rejected. 

K.5. 
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Chandra Chowdhury, °PP 0Slt ® Pa J‘ 17 _ g _ gl 
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such powers. 

( 2 ) This petition was filed on 5-8-50. The appel¬ 
late Court’s Judgment rejecting the appeal was an¬ 
nounced on 11-3-59 T. E. The delay is explained 
in para 5 of the petition as due to the delayed deci¬ 
sion of the application for permission to file a 
second Appeal to the Judicial Committee of the 
Privy Council which was required to be obtained 
according to R. 19(c)(d) of the Rules relating to 
Tripura Rajya Raj Sabha Bichar Committee (Judi¬ 
cial Committee of the Privy Council). It appears 
that the above application was filed on 18-3-59 T. E. 
in the appellate Court soon after the 
rejection of the appeal on 11-3-59 T.E. 
that is, within a week’s time. In the meantime 
constitutional changes happened and the State was 
merged with the centre, resulting in the abolition 
of the Privy Council and the establishment of the 
Judicial Commissioner's Court. That application 
was rejected on 20-7-50 with the following remark: 

“(Under the provisions of the Tripura (Courts) 
Order, 1950, the appellate Judgment of the old 
High Court is now to be treated as a Judgment 
of the Sessions Judge’s Court. The only remedy 
that the petitioner can ask for is probably by 
way of a revision, in the light of the altered cir¬ 
cumstances)*'. 

( 3 ) The above order was communicated to the 

fnnit He was proceeding into the matter 

SSE^msbunstc 

lay. It is held accordingly. 

141 it is complained that on or about the 11 th of 
__ 10 x 7 t e Shri Shyama Charan Chow- 

^■"KSSKSSSss 

Til ‘--V-Bfas 

tended that it was deme m • complainant 

of private and would not leave 

rcrse d 
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of the accused when the alleged beating was given 
to him. Both the trial as weU as the appellate 
Courts have found out that the place of occurrence 
was the land in possession o: the complainant. 
There is nothing palpably wrong in this finding. 
•I am unable to hold that it is erroneous. On the 
'revision side there is little to interfere with the 
concurrent conclusion arrived at by both the trial 
rand the appellate Courts on finding of fact. In 
the face of the above, the question of the exercise 
of right of private defence does not arise at all. 

(6) No prejudice is shown to have resuited to the 
accused. It is not pointed out io the satisfaction of 
this Court that any material error in proceeding or 
error in decision of fact or lav/ was committed 
which has ended in failure of justice. 

(7j In the result this petition for revision is re- 
jected. The petitioner shall surrender to his bail. 

K -S- Revision petition rejected. 
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LAKSIIMI NARAIN ADDL. J. C. 
Promode Chandra Dey. Petitioner v. State. 
Criminal Appeal No. 9 of 1950. D/- 22-9-51. 
,, (a) Tripura (Courts) Order (1950), Ss. 8 and 
« — Petition pending in Judicial Committee 
before commencement of Order — Abolition of 
Judicial Committee - Petition transferred to 
Court of Judicial Commissioner — Petition is 
entertamable by that Court. (Para 5) 

AbseJ™?' Coa * <m0) ’ S - 302 - - 

In a murder case it is not obligatory on 
the prosecution to prove adequate motive 

e * Cnme ‘ At the same tim * ab¬ 
sence of an apparent motive on the part 

of the accused in committing a murder is 
material when the question of sentence is 

iZSL T V ail . l,re of ‘he prosecution 
to establish motive is not sufficient to dis- 

bejmve eye-witnesses. AIR J941 Mad 326. 
Anno: Penal Code, S. 302 N. l^Pt" 12) 

tenttn Pena, G COd r <186 , 0) ,’ S - 34 ~ Common In- 
ence ~ Question of fact — Proof — lnf er - 

is a question of fact 
f™° f f te ? Uon 1S matter of inference 
“reumstances. Direct evidence to 
prove the intention of any individual ic 

heTnf dlffiC H 1 #■ if v 0t ^possible. It has to 

other f ^ a< ; tion and conduct or 

other relevant circumstances of the case. 

Anno: Penal Code, S. 34 N. 1; (Para 13) 

Nibaran Chandra Ghosh, for Petitioner- N a 
gendra Nath Das Gupta, for the State ’ 

s»«i c „rs M D 8 ey T ”s 

mS c™* o??u 8 di»tee °‘ 

»*i “■ sSenTS 

R. I. for life under S. 302/34 Penni rnHn j u 

“afitaSht J ^ ge ° f Agartala oa SS-58TS y 

aaW&sg 
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Isid and filed then, has already been abolished. 
On 6-3-50 the Hon'ble Judicial Commissioner lor 
Tripura passed the order on this petition a- 
follows: 

“This has now been taken up by this Court with 
the corresponding jurisdiction.'" 
and ordered it to be registered. 

i3' The petition was filed in the Judicial Com¬ 
mittee on 16-5-58 T. E. That Committee was abo¬ 
lished on 25-1-1950 A. D. S. 43 of the Tripura 
(Courts’ Order reads as follows: 

“43. Pending proceedings: (H "Any proceeding 
pending in a Court immediately before the 
commencement of this Order shall, upon the 
commencement of this Order, be deemed to be 
transferred to the Court exercising the jurisdic¬ 
tion under this Order which corresponds as far 
as may be, to the jurisdiction of the Court in 
which the proceeding was pending, and the 
Court to which the proceeding is transferred 
shall proceed to try. hear and determine the 
matter as if it had been pending in that Court.” 

i2i "Any appeal from a decree, sentence or 
order passed by a Court and not appealed 
against before the commencement of this Order 
snail lie to the Court exercising the jurisdic¬ 
tion under this Order which corresponds, as far 
as may be. to the jurisdiction of the Court to 
which such appeal would have lain if this Order 
had not been made." 

. J 3 ' decree, sentence or order passed 
Srt ^commencement of this order by any 
s , ha i be deemed for the purpose of exe- 

w by a c ° urt is: 

Ic w ^ whlch corresponds as far 

“*** * e to the Court which Passed the de¬ 
cree, sentence or order, as the case may be.*' 

Dara°Vn ed nf ^ at n ° thin S contained in sub- 

£ extending £i b ‘ para ' i 2) ^ aU be construed 
extending the period of limitation to 

subject.^ SUit ’ aPPeal ° r a P pliCatiori may be 

thli’: 86011011 8 of the aboVe Act (order?) runs 

1 , at } d .QtaUnal jurisdiction of the Court of 
nro Commissioner save as otherwise 

Sm* by i thl f 0rder or any othcr lor the 

1x1 f u r ? e ’ the Court of the Judicial 
Criminal 10 ronrf ha r be the ^hest Civil and 
tSSSS" “ PPeal and revision for 

4t f? u °ws therefore that this petition whic 
= ® 
the T tters - has been' transferred t 

1950 The ,!«* the (Courts) Ordei 

*S P0ed counsel for the petitioner ha 

5 0 o reV tbe at , teat f on of the Court to S. 6(b 
helDffil th T f k Clauses Act which was als 
13 thus enfertainable by this Court 
(6) The prosecution story is briefly a* 

KSSSSaHr3§S 

cultivate {£? £*£* ft*** * 

•bh^oTE 

Mahendra made ® 
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occurrence, and oflerred Rs. 400/- for 3 'kanis' 
of land. This was also refused. Mahendra threaten¬ 
ed Rabindra with dire results by saying that he 
would teach him a good lesson. He instigated Abhi- 
manyu whose house was adjacent to the land and 
who was also refused bandbast. 

On the date of occurrence at about 8 a.m., or so, 
Rabindra accompanied by his younger brother 
Birendra and a relation Jogendra, went to till the 
land with plough etc. Immediately after Manya 
armed with a *Jatha\ Promode the present peti¬ 
tioner with a ‘dao’, and one Wazid with a ‘lathi', 
reached the spot and forbade Rabindra to plough 
and commanded' him to grant ‘paikasta’ (non-resi¬ 
dent) settlement of the land to Manya. This was 
refused; altercation ensued resulting in Manya's 
striking the head of Rabindra with the handle of 
his ‘jatha’ and then scuffle followed between the 
two. Jogendra attempted to separate, in the 
meantime Promode struck him at the waist with 
the rod which had fallen from the hands of Manya. 
When Birendra proceeded to help his brother 
Rabindra, Promode removed him forcibly. 

From Manya's house which was nearby, Mahen- 
dra and Raman shouted “Shalara Maria fala." 
Raman also said, shall pay whatever amount 
of money is required." They asked Manya's 
mother Gunamani Sil to provide a ‘Jatha' to Manya 
for the purpose and threatened all others who had 
assembled, not to enter the land. Manya’s mother 
approached him (Manya) with a Jatha, who was 
then sitting tight on Rabindra Manya took the 
■Jatha’ from his mother and struck Rabindra on 
the chest. Rabindra wanted to rise gasping the 
thrusted ’Jatha’, but could not. He fell down 
again. Promode and Wazid immediately reached 
him and pressed the ’jatha’ deeper, then took it 
nnt and fled away. The other accused also took 
to their heels. People who assembled nearby 
reached RabSdra who waa dying alter receiving 
the fatal thrust. 

(7) The prosecution in this case has produced 
about 9 eye-witnesses corroborating each other. 
Roth the Courts (Trial and Appellate) have then- 
r h nee on the testimony of the witnesses. 

dence^the M court in his Judgment has remark. 

dra, and his g mentioned in the 

Manya with the C^pector of Police 

1st . inf ° n r ^f r ° r ested Mahendra after recording of 
having not arrested ivia in the ponce 

' eja M af ' , i S to the onW conclusion that the 
station, it leads to me °- v lttd sUCh a serious 
sub-inspector of Police comi by oIIer of 

breach of duty, g mos f surprising fact is 

Mahendra's mo j iey * f T th complainant's aforesaid 

this that in spite Mahendra and Raman, 

serious charge against Manenura deposi . 

the Sub-Inspector of Potoestotea mam 

tion, "excepting the complainant, no y 

me about Mahendra and Raman havmg 

^eTof U me er sub-Wctor of Poli<* * Mg 

“ sketch, .he 
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h0Use has been ma rked 
kna and the distance of that place has been 

shown from the place of occurrence. In the 
jack-fruiTtree^ the complainant 101(1 about this 

T commen ts on his evidence made by their 

Lordships of the High Court in the appellate 
Judgment run thus: 

“Only P. W. 14 requires to be criticised. He is 
the Officer-in-Charge of the Kailasahar Police 
Station. The learned Sessions Judge has passed 
serious opinion about the evidence of this witness. 
It transpires from the evidence that immediately 
after the occurrence Mahendra went to the 
Police Station and had some secret consultation 
with him. It is also found that in spite of 
serious allegation against Mahendra and Raman, 
he showed much partiality to them. He did not 
at first, arrest Mahendra and even after the sub¬ 
sequent arrest of Mahendra this witness enlarged 
him on bail in an irresponsible manner. In the 
circumst&nces it cannot be expected that the 
investigation was conducted impartially and the 
evidence, properly recorded. Under the circum¬ 
stances, the statements of the independent wit¬ 
nesses contradict the statement of the Thana 
Officer." 

(10) As discussed above in the 2 judgments the 
evidence of this investigating officer in the case 
could not be relied upon and it has been rightly 
discarded. 

(11) It has been pointed that in the F.I.R., there 
is no mention of the pressing of the ‘jatha’ into 
the chest of the deceased by Promode and that it 
was an afterthought. In the first place a F.I.R., 
need not be in detail. It is also not to be over¬ 
looked that Jogendra who made the report was 
himself injured and on that account was unable 
to remember or- recite all the events in detail. 
The Sub-Inspector's attitude pointed out as above 
also comes to the forefront. Under the circum¬ 
stances the absence of this detail in F.I.R., is not 
of help to the petitioner in the face of the over¬ 
whelming evidence of so many eye-witnesses whose 
impartiality is not challenged. 

(12) It is argued by the learned counsel of the 
petitioner that Promode had no motive for the 
murder. In a murder case it is not ob ^tory on 
the prosecution to prove adequate motive for the 
crime. At the same time the absence of .an^ ap¬ 
parent motive on the part of the accused in com- 
milting a murder is material when thequesUon 
of sentence is concerned. In re SAW^ArrA 
SHETTY', AIR 1941 Mad 326. The failure of 
the prosecution to establish motive is not suffi¬ 
cient to disbelieve eye-witnesses 

direct evidence of crime as deposed by the P.Ws.is 
ouite strong and credible. Promode is a n~phew 
0 f Mahendra and has been in-quite cordial terms 

with Manya. 

(13) The learned counsel of the petitioner has 
also Minted out some minor discrepancies between 
Statements of P.Ws, Suffice it to .say. that 

such minor discrepancies in matters of details do 
not cS at all. It is but natural that they arise 
Some comments are made on the use of the word 
■common object’, at some places in 
of the trial Court in place of common intention. 

mmmmn 
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accused, and that Section 34, LP.C.. applied to the 
case. Proof of intention is matter of inference 
from circumstances. Direct evidence to prove the 
intention of any individual is very dilhcult. if nor 
impassible. It has to be inferred from their action 
and conduct or other relevant circumstances of 
the case. The appellate Court has concurred with 
ihe trial Court on the finding of fact. Nothing 
ol any importance has been urged beiore this 
Court why that finding should not be upheld It 
is upheld accordingly. It is proved that Promoue 
pressed the spear further into the chest of Rabin- 
dra which accelerated his death. He has rightlv 
been convicted lor committing an offence under 
Section 302. I.P.C. 

(14* Lastly the counsel for the petitioner has 
raised a point that a sentence of R.I., for life 
passed against his client is illegal and is not in 
conlornnty with the provision of Sccton 302 I P C 
and that no such sentence as R.I.. lor life’is pro¬ 
vided. It appears that the sentence under ques¬ 
tion was passed by the learned Sessions Judge at 
the time when another Penal Code of the State 
called Chalat Danda Bidhi' was prevailing. Indian 

C ° de . f, as then not in v °gue. According to 
Section 8 of than Code, a sentence of R.I.. for life 
is provided in case the culprit is ascerlained. out 
of many, m the. case of murder. 

renH^'r^f '?u nSlat '° n ° f the aboVe section is thus 
rendered by the counsel of the petitioner. 

n e ?v!»‘l 8 i : I . f by such a wound one is killed, and 
‘ tbe culprits number many, then if the culprit 

b K W had caused the dea 'h be not ascer- 
tamed then the accused will be sentenced to 

, f0 ‘ > ears not exceedng 14, and if the cul- 
RL for a hfe r ' alned then h<? Wi “ be scnlPnc * d to 

Secti0 *» 302/34. I.P.C., is quoted in 
bhe charge and order, still the sentence^ of RI 
tor life cannot be ruled out in view of Section fi 
of he ’Chalat Danda Bidhi’ of the State Snore 
va }hig. so it cannot be said that there is anv me- 

SiSSST aStVS adtSt 

The petitl0n u otherwise rejected. 

V.R.B. 

Sentence altered 
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Second Appeal No. 6 of 1950. D/- 4-8-1950. 

SiloWrS 

Z' TJ nStTUC[ions t0 proceed with the' 
appeal the appellant cannot be said to be 
present for the purpose of hearing of the 
appeal In such a case the appeal can be 
disposed of only under the provision of O. 

’ J. t 17 ' * n appeal can be disposed of 
1952 Tripura /2 


on merits under R. 30 of O. 41 only after 
hearing he arguments of both the parties. 
The disposal of the appeal on merits in 
ihe absence of the appellant and without 
hearing the arguments for the appellant is 
not warranted by the provisions of the Code 
and is therefore illegal. (Para 5) 

Anno: Civil P. C.. O. 41. R. 17 N. 4 Pts. 2 
to 0: R. 30 N. 1. 

Nepal Chandra Roy. for Appellants; Nibaran 
Chandra Gho.se. for Respondent. 

mo U n >( ? M ^ NT: T f his is an a PP eal against the 
appellate decree of the District Judge of Agar- 

tala. confirming a decree for -khas' possession 
passed by tne Additional Munsif of Agartala 
against the Defendant-Appellants. 

V2, In the original suit out of which this 
appeal arises, the plaintiff sued the Defendants 
or khas possession on the allegation that he 

vt^. PUrcha i ed J he suil !ands from one Chandra 
Mohan and that the defendants were mere 
licensees in possession refusing to vacate in 
spite of requests. The defence was a denial of 

t p a V lt,fr s ,1,le over suit lands with 
he further assertion that the defendants were 
the rightful owners of the suit lands by pur¬ 
chase from the same Chandra Mohan. 

(3) The trial Court decreed the suit in 
favour of the plaintiff and the defendants 
preferred their appeal. On the date fixed tor 

fo^ r i l |W° f th .l appeal the Appellants applied 
lor time on the ground that their Advocate 

was no prepared to argue the ease. The learn- 
l, d ..5 s r ' ct Judge rejected the prayer and 
heard the advocate for the respondent and 
dismissed the appeal on merits, giving rise 
to the present appeal. s se 

(4) One of the grounds taken in this anneal 
eH n- h . a * , th ? P r °cedure followed by (he learn- 
ed District Judge at the disposal of the aDDe-C 
was illegal and has prejudiced the appelPams 

ii ' * a PP03fs that the advocate for the an- 

nft ?■" s , was - in Court when the appellants’ 
petition for time was rejected. It does not 
however appear that the appeal was Called 
on for hearing" after rejection of he pra-eT 

appe ‘ lan,s ' aciv ocate was merely 
Paring m the . Court-room without being pr/ 

histructions r fo' n pro'c^d aP wtui The ^ 

appellant cao„o,T?aM to VpLeKi Z 
purpose of hearing of the appeal In such ! 

de S r e ,Te e pTSn Ca 0 ? OilTn of ffVd' 

iosSZf on'^neritTunder 

Wi^hou * 1 hea^fn/ b th% nC argTmen?s *appeT 

(6) It further appears that mi 
appellants applied for the stay of ev^.T’ ,h t 
the decree but on the nth Jr a* of 

learned District Judge passed anTrd 195 °' the 
petiUon itself—“I sefno eroonT f order ° n the 
the appeal." Such an orde!Tm.lH >r i, rehea u rine 
justified only after considers ^i? Ve been 

of an application for readmiTSn of 9 e meri,s 
under the provision of R iq*S?n^£ th * a PPeal 

cod. oi dvu p™£5;. ,,, £°SXV Z 
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learned District Judge was therefore clearly 
illegal and has clearly prejudiced the appel¬ 
lants. 

(7) This Court cannot also fail to observe 
that the appeal was disposed of in a rather 
unusual haste. Cases are expected to be taken 
up normally according to their chronological 
order, as far as practicable, except of course 
when there is any special reason for taking up 
a case out of its turn. No such special reason 
is available on the record. Expedition in the 
hearing and disposal of cases is always to be 
encouraged but any special treatment must 
have strong grounds to support it. 

(8) From what has been stated above the 
decree appealed against is liable to be set 
aside and it is not necessary to consider the 
other grounds taken in this appeal or the 
merits of the case. 

(9) The appeal is allowed. The decree of 
the first appellate Court is set aside. The case 
will now go back to the learned District Judge, 
on remand, for disposal of the appeal accord¬ 
ing to law after giving the parties reasonable 
opportunities for arguments. Costs of this 
appeal will follow the result of the suit. 

V.R.B. Appeal allowed. 
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Govt, of Tripura v. Abdul Gofur, Opposite 
Party. 

Criminal Revn. No. 11 of 1951, D/- 20-3-1951. 
Pena! Code (I860), S. 302 — Sentence — Age 
of accused or distress to accused’s family if ex¬ 
tenuating circumstances — Criminal P. C. 

Ss. 367 and 439. 

The accused, a young man of 21 years, com¬ 
mitted a premeditated and cold-blooded 
murder of an aged man manifestly for hav¬ 
ing rendered assistance in the investigation 
of crimes. The accused was sentenced to 
transportation for life. 

•Held’ that the only punishment contem¬ 
plated by law for such a case of deliberate 
and ' diabolical murder is the extreme 
penalty of death. The accused had attain¬ 
ed sufficient maturity to understand the 
gravity of the offence and its nonnal conse¬ 
quences. Age alone is not -t herefor ?', an f*‘ 
tenuating circumstance. The possible dis¬ 
tress in the family of the offender resultant 

on the execution of a lc 6 al . sen ^ ^ 
on him is not a matter which a Court of law 
is expected to consider in passing the sen 

Anno: Penal Code. S 302 N 6^ 26 
Cri P C. S 367 N. 14; S. 439 N. 29. 

Priya Nath Banerji Govt Advocate tor the 
State?Babu Chand Singha. for Opposite P V- 

?!f, E M SfTff? 

(•43) AIR 1943 Lah 89: (41 Cn LJ obi) 

ORDER: This Rule was issued upon the 
Opposite Parly to show cause why the 
tenee of his transportation for life passed y 


the Sessions Judge of Agartala under Section 
302, Penal Code,, in Sessions case No. 17 of 
1950, should not be enhanced to one of death. 

(2) The matter came to the notice of this 
Court on an appeal being filed by the oppo¬ 
site party against his conviction and sentence 
and the rule was issued during the pendency 
of the appeal. The appeal having been dis¬ 
missed, the rule was heard after further notice 
to the opposite party and the State. The op¬ 
posite party was represented by an Advocate 
of this Court, who had also conducted the ap¬ 
peal on his behalf. The State Advocate ap¬ 
peared to support the rule. 

(3) Grounds put forward by the opposite 
party were, (1) that he was innocent, (2) that 
he was only 22 years of age and (3) that his 
family would be in distress if the sentence 
against him is executed. This cause was shown 
before the disposal of the appeal. The oppo¬ 
site party did not file any further application 
after the dismissal of his appeal. 

(4) No argument was advanced in support of 
the first ground. The opposite party was con¬ 
victed by the Sessions Judge agreeing with 
the majority of the assessors. His conviction 
was upheld on appeal. Nothing further could 
be said about the innocence of the opposite 

party- , 

(5) With regard to the second ground, it ap¬ 
pears that the learned Sessions Judge inflict¬ 
ed the lesser sentence under Section 302. l.P.C. 
on the ground of the youth of the opposite 
party, although he held that the extreme 
penalty was the only punishment for the 
offence. The age of the opposite party is said 
to be 22 years in the cause shown but it ap¬ 
pears from his statement before the Commit¬ 
ting Magistrate, which was also made a part 
of the evidence of the Sessions Record, that 
he gave his age as 22 on 15-1-50. He was thus 
over 21 years at the commission of the offence. 
This is an age at which a normal man of this 
country and of the class to which the oppo- 
site partv belongs attains sufficient maturity to 
understand the gravity of the offence com¬ 
mitted by him and to know the "ormal con- 
sentiences of his action. Age alone is not 
therefore an extenuating circumstance in this 

ca & Mv attention was drawn to another cir- 
that"the C 

rial for coming to such a conclusion. On the 
nther hand there is evidence that no other 

person took' any part in ^ 

of the offence and when Abdul*^ h ^ ta '^ ce 

stabbed the other men were at some distance 

fr m Severaf° S Ruling^ y of the Lahore High 

Court were placed before me on £haU ol! the 

NASIB SINGH P v. EMPEROR’. AIR 1943 Lah 

89. . , Uof pnr h of these 

(8) It will be seen that in J^" panicd by 

efderly ^relations pothers under whose influ- 

g-,K rsa sst vie» - taken 
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awarding him the punishment of transporta¬ 
tion for life instead of death. 

(9) The present case stands on an altogether 
different footing and the rulings can have no 
effect on the decision of this case. Besides in 
two of the cases the accused were only 
17 years, in one 18 or 19 years and in the fourth 
case 19 or 20 years of age. On account of 
the absence of any influence of the nature 
found in the reported cases and on account of 
the mature age of the opposite party, the 
principle applied in those cases cannot be fol¬ 
lowed here. 

A the present case, the opposite partv, 

Abdul Gofur. has been found to have murder¬ 
ed an aged man, manifestly for having ren¬ 
dered assistance in the investigation of crimes 
The murder was also premeditated and cold¬ 
blooded The only punishment contemplated 
by the law for such a case of deliberate and 
'diabohca! murder is the extreme penalty pro¬ 
vided by Section 302, I. P. C. ' v 

( 11 ) The possible distress in the family of the 
offender resultant on the execution of a legal 

P r?f SS ? d on . him is not a matter which 
° f Law 1S expected to consider in 
Passing the sentence prescribed by law. 

*! 2) TheR “ le is therefore made absolute. The 

f£2 te " c « ?/ transportation for life passed on 

the opposite party, Abdul Gofur. bv the Ses- 

nf ioii Ud * e / Agartala in Sessions case No 17 

hL 95 J\ Under s ? c,ion 302 . Penal Code is en¬ 
hanced to one of death. 

(13) Abdul Gofur, opposite partv shall he 
hanged by the neck till he is dead * 

zrgsjfi&as: SMio " * && 

C/ K.S. 
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SEN GUPTA J. C. 

Bhil?in E anH b n j * a K and others - Appellants v. Bidhu 
onusan and others. Respondents 

First Appeal No. 17 of 1950, D>- 2-7-1951. 

i 'tz i pbs 

A person who enjoys the income by settl- 

iAS; Pr r,wer^ s sssss 

jotedar or rayat under S. 5. (Pa?a 12) 

, 1 MR T C "r nCy Laws - Tripura Tenancy Act 
< £, E . as amended in 1355 T E) s G 

Kole Jote’ tenancy _ Nature of. 

iotl^mMc! 10 ^ d °f S n0t intend that ‘he “Kole 
rJL t mUSt be a lena ncy under a cultivating 

(1296 T e ^ n ? Laws r Tripura Tenancy Act 
*«r # i ,E ‘ 9 ^ am ended in 1355 Tf) c r 1 


The Tripura Tenancy Act does not define 
either the status or incidents of the Korfa 
tenancy. There is also no authority from 
the decisions of the old Tripura High Court 
to show that the tenancy is one at will and 
that the tenant can never acquire an oc¬ 
cupancy right or on the other hand that he 
cannot be evicted on any account. Since no 
specific legal rights are provided by the Act 
itself they are to be governed by the agreed 
terms of the tenancy and the tenant can be 
evicted according to those terms. 

(Paras 15. 16. 17) 

The plaintiff who alleges that the settle¬ 
ment of the land was taken on certain de¬ 
finite conditions should establish those con¬ 
ditions of the tenancy and the liability of 
the tenant to eviction under those condi¬ 
tions. When the conditions of the tenancy 
are not established, there can be no eviction 
for the breach of them. (Paras 18, 19) 

When the plaintiff seeks to evict alleging 
that the tenancy is one at will according to 
a long established custom the onus would 
be on him to prove the custom and that 
heavily when the tenant sought to be evict¬ 
ed had admittedly been in long possession. 

(Para 20) 

Where the local law is silent on any point 
the practise in the Tripura State permits the 
law m West Bengal being followed. The 
Korfa tenant would under the Bengal Ten¬ 
ancy Act (VIII (8) of 1885) be an under- 
rayat when the plaintiff seeking his eviction 
is a rayat but not when he is found to be 
otherwise. Nevertheless where the plain- 
tin claims rayati right the nearest approxi¬ 
mation of the Korfa’s right would be that 
of an under-rayat under Chapter VII of the 
Bengal Tenancy Act. He cannot be evict- 
. ■, °y the plaintiff who can claim no better 
right than that of a rayat under the Act 
when there is nothing on record to show 
that he had rendered himself liable on any 
of the grounds on which an under-ravat can 
be evicted under the Bengal Act. 

. _ ., (Paras 21. 22. 23) 

Anno: Evidence Act, Ss. 101-103, N. 37. 

niil £ e, “ nc y Laws - Tripura Tenancy Act 
Em as an, ended in 1355 T. E ). S. 6 — 

Korfa Tenancy - Heritability - (Tenancy 

S 48 G~(2) j” 63 Tenancv Aft <Vm (8) of 1885), 

on T Jjf. ™P“F a T <ma«ey Act itself is silent 
on the question of the heritability or other- 
\wse of a Korfa tenancy. Therefore when a 
contract or custom is not proved either way 
a Korfa tenancy with an occupancy right 
must be held heritable, following the provi¬ 
sions of S. 48 G (2), Bengal Tenancy Act. by 
virtue of which the tenancy of an under- 
rayat with an occupancy right is inherited 
by his heirs exactly as the heirs of a rayat 
inherit under S. 26 of that Act. (Para 25) 

( 129 fi?p ancy Lawa r Tripura Tenancy Act 

E iSSSSSgas 
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person who. within the definition of S. 4, is 
neither, has no right to acquire fhe tenancy 
land unless he can prove a contract or cus¬ 
tom in support of his claim. Section 84, Ben¬ 
gal Tenancy Act. (VIII (8) of 1885) also can¬ 
not help when he has not framed his plaint 
in accordance with the provisions of That 
section and has also not obtained the neces¬ 
sary certificate from the Collector. 

(Para 26) 

He cannot also invoke the provisions of 
S. 53. Tripura Tenancy Act. ^because that 
section authorises only a Bhumyaahikari to 
evict a non-occupancy tenant and he is not 
a Bhumyadhikari. (Para 27) 

Nagendra Nath Roy and Manoranjan Chow- 
dhury, for Appellants; Nibaran Chandra Ghose 
and Ramesh Chandra Bhattacharyya. for Res¬ 
pondents. 

REFERENCES: Court war/Chronological/ Paras 

A. No. 11 of 1354 T. E. (Tripura) 16 

C50) S. A. No. 11 of 1950 (Tripura) 16. 27 

JUDGMENT: This is an appeal by two of 
the defendants against a decree for their evic¬ 
tion passed by the Hon’ble Judge. Original 
Side, of the old High Court of Tripura which 
now corresponds to the Court of the Subordi¬ 
nate Judge of Agartala. 

(2) Normally, the appeal would have been 
heard by the District Judge of Agartala but 
as the present incumbent had himself tried the 
original suit out of which this appeal arises, 
it was withdrawn to this Court for disposal. 

(3) In the original suit, the plaintiff sought 
to evict the original defendant, husband of 
the present appellant No. 1, and grandfather 
of appellant No. 2. on the grounds: (1) that 
the plaintiff had jote or raiti right over the 
suit lands which the original defendant held 
in Korfa right—tenancy at will — under him 
but did not vacate in spite of verbal notice. 
(2) that the defendant had taken settlement 
of the lands from the plaintiff on condition 
(a) that he would keep the boundaries of the 
lands intact, (b) that he would effect improve- 
ments thereof, (0 that he would pay rents regu¬ 
larly, (d) that he would not alter the natuie 
of the land, and (e) that he would vacate on 
demand, and that he had broken all the con¬ 
ditions of the tenancy: (3) that the plaintiff 
now required the lands for his own use for 
construction of houses and for growing fruits 
and vegetables thereon. 

(4) The defence of the original defendant 
was that the plaintiff was a tenure-holder 
Madhvabarti Proja — and the defendant hav- 
ine cultivated the lands on payment of rents 
£f over 40 years had acquired all the rights 
of an occupancv rayat. that he did not fake 
settlements of the lands on the conditions a - 
wed and did not break anv of such condi¬ 
tions and that he was not liable to eviction o 
verbal notice like a tenant-at-will. 

(5) On the death of the original defendant, 

his successors-in-interest, including P 

sent appellants were brought o n reco ^ ^ nd ^ 
fresh claim for the eviction of the substitutea 
defendants was added by amendment of the 
plaint alleging that the tenancy not being 
heritable, was liable to automatic termmaUon. 
and a decree for eviction was not sustainable 
on any account. 


(6) The trial Court held that the plaintiff 
had rayati right over the lands over which the 
defendants had Korfa right only and as such 
they were tenants-at-will and liable to eviction 
without notice. The suit was therefore decreed 
and the defendants were allowed some time 
to take away the standing crops and remove 
their houses, and this has led to the present 
appeal. 

(7) The main contention of the appellants 
before this Court was that the appellants had 
occupancy right over the suit lands although 
their tenancy is designated Korfa as the plain- 
tiff-respondent was only a Madhyabarti Proja 
and not a cultivating rayat according to the 
evidence on record. They further claimed that 
the tenancy was heritable and the heirs of the 
original Korfa tenant were not therefore liable 
to eviction on the materials before the Court. 

(8) With regard to the status of the plain¬ 
tiff the observation of the trial Court is as 
follows : 

“It appears on an examination of the evid¬ 
ence of the parties and their witnesses and 
the documents filed—Khatians. Rent-receipts 
and counterfoils thereof that the plaintiff is 
Krishijibi (one who lives on agriculture) and 
he has jote right over the lands.” 

(9) Quite a number of witnesses appear to 
have been examined by the parties in this 
case. It is unfortunate that there is not a 
more detailed analysis of the evidence which 
is always expected from a Court of first in¬ 
stance that sees the witnesses and is in a posi¬ 
tion to carry an impression about their relia¬ 
bility or otherwise. 

(10) A Jote right, meaning a Rayati right, 
was nowhere defined in the Tripura Tenancy 
Act of 1296 T. E., the first enactment of the 
State relating to the relationship of landlords 
and tenants. “Chashi Proja” was defined in 
S. 5 of the Act as “a tenant who cultivates his 
own land and pays rent either to the ‘Sarkar* 
(State) or a Bhumvdhikari.” A tenant must 
till his own land to come within the defini¬ 
tion of ‘Chashi Proja* under S. 5. Under S. 8 
of this Act a ‘Chashi Proja* acquired occu- 
nancv right by continuous possession for seven 
years on regular payment of rent. 

(11) The Act of 1296 T. E. was amended in 
1355 T E. Bv this amendment, S. 5 was ex¬ 
panded and the following words were added 
to the old Section, viz., ‘and he will he? deem¬ 
ed to have acquired jote or Rayati right o\er 
the land in his possession. Simultaneously 
with the exoansion of S. 5, the old S. 8 was 
omitted with retrospective effect aiong with 
some other sections. The amendment did not 
alter the oosition that one must be a culti¬ 
vator in order to acquire the status of a Cha¬ 
shi Proja’ who alone has iote or Rayati right 
under s. 5 of the amended Act. 

(12) It should be noted in this connection 
thaf a member of any of the higher classes of 
the society (viz., the Bhadralok class) who em 
toys the income by settling his lands ^lth 
others was designated Madhyabarti Proja 
(which seems to be similar to that of a tenure 
holder) in S. 7 of the Tripura Tenancv Act and 
apparently such a tenant has not the status 
of P a Jotedar or Rayat within the meaning of 

S ( 13 ) >f Coming'now to the evidence about the 
Plaintiff’s tenancv, the Plaintiff states tha 
fs •Krishijibi’. i.e.,’ he lives on agriculture, not 



1982 


Ji.AKl'IUAX v. BtUHU JiHL'SAN Sen Unpin. ./. C'J Tripura 13 


that he cultivates his own land: his witness, 
Kali Prosanna Bhattacharyya states that the 
plaintiff belongs to the Bhadralok class, mean¬ 
ing thereby that he does not cultivate his land 
and his witness, Bepin Behari Mojumdar ad¬ 
mitted that the plaintill never cultivated any 
land. The defence witnesses also state that the 
plaintiff is not a cultivating tenant, and never 
cultivated any land. 'The oral evidence is 
therefore clearly against the finding that the 
plaintiff is a 'Chasid Proja.’ 

(14) In the settlement records, the plaintiff's 
tenancy has been recorded as a Jote. But these 
records are dated 1348 T. E. At that time 
■jote’ was used practically for indicating any 
tenancy. The special significance of jote as 
a Rayati was for the first time introduced bv 
the amending Act of 1355 T. E. That jote was 
used without any special significance is also 
available from the rent receipts and counter¬ 
foils filed on behalf of the plaintiff in which 
the tenancy of the original defendant was des¬ 
cribed as jote or Korfa jote. The documentary 
evidence is not therefore of any use in finding 
the status of the plaintiff in this case. 

(14a) The oral evidence already discussed 
shows that the plaintiff is a ‘Madhyabarti 
Proja' and not a cultivating tenant or a Ravat 
and as the documentary evidence or circum¬ 
stances do not run counter to this I hold that 
the plaintiff is not a Rayat but only a 'Madhva- 
barti Proja.' 


lo) Coming now to the status of the orig 
nal defendant, it is admitted that his tenanc 
was designated as a -Korfa’ or 'Korfa' Jote , 
‘Korfa’ is defined in S. 6 of the Tripura Tt 
nancy Act as a cultivating tenant holdin 
Kole Jote under another tenant or Proja. 1 
IS 1 f 1 ’ matenal whether such Proja is a Ray. 
or Madhyabarti Proja. The expression ’Kol 
Jote has not been defined anywhere in th 
Act As the expression 'jote' itself was vagu 
under the T. T. Act of 1296 T. E., it is als 
not possible to hold that a kole jote' must b 
.held under a Rayat. If it was ir 
tended that a -kole jote’ must b 
tenancy under a cultivating tenant or Raya 
we would have expected the expression 'Kon 
Chashi Proja’ instead of ’Anya Proja’ in S ( 

L.L1 U , S , ap , pear ‘ hat as the meve fact tha 
defendant was a ‘Korfa’ tenant or 
kole^ jotedar under the plaintiff does not lea. 

tifMs 6 t C hot C nf‘° n R hat , the Status of lhe P lain 

*& at f • F a ^ a l’ so also the mere fac 

!^ atth ® onwnaj defendant held under 

,S h ^ a n artl 4 Pr0 i Ja , does not make his ‘Korfa 
nght a Rayati. In fact the status of a ‘Korfa 

tenancy is nowhere defined in the Act and it 

m1 n Th TTl , b r gat . he, ?. d from other sources 
t h 16 J^ ,al f° Ur r u hed on the decision o 

i™SS a SfiKS 

#;s SfiSS.4 

k„ 1 :iu yb whl °h was renumbered S ss 
b> the amendment of the Act in 1355 r F Ti 

l a ™ ea r fr r ^is section that it is 1 

the/? statu” C So SS the° f ! enants irr espective P oj 
ineir status. So the only question that otnite 

defendant ^in^thaf 31 - appeal was whether^the 

son nf hi L r l uit was Protected bv rea 
of his having been in long possession of 


the land. No doubt ttie defendant in that in¬ 
stance was a ‘Korfa’ tenant but the observa¬ 
tion would be equally applicable lu all classes 
of tenants with or without occupancy right. 
The question about the right or status of a 
Korfa tenant was therefore unnecessary for 
the decision of that appeal. The decision in 
that appeal cannot, therefore, be an authority 
in holding that a Korfa’ tenant can never ac¬ 
quire occupancy right in the land cultivated 
by him. 

This view, was also expressed in a ruling of 
this Court in the case of ‘ABDUL KHELEQUE 
v. TIKENDRA CHANDRA’. Second Appeal No. 
11 of 1950 and apparently this ruling, must 
prevail over the obiter dictum in the decision 
of the old High Court in \ASWINI KUMAR 
SARKAR’S CASE*. The decision in ‘ABDUL 
KHALEQUE’S CASE’ is not however an au¬ 
thority for holding that a Korfa tenant is not 
liable to eviction on any account but only an 
authority for holding that he is not liabie to 
eviction except by a suit specially framed for 
the purpose according to the provisions of law.i 

(17) There can be no doubt that in the ab¬ 
sence of any specific legal right provided in 
the Tripura Tenancy Act. a Korfa tenant is’ 
liable for eviction according to the agreed 
terms of the tenancy. 

(18) The plaintiff in this case alleged that 
the Korfa tenant took settlement of the lands: 
under certain definite conditions. This was 
however denied in defence. The onus is thus 
upon the plaintiff to establish the conditions 
of the tenancy and also the liability of the 
tenant’s eviction under those conditions. There! 
is no discussion in the judgment of the trial 
Court about the existence of any such terms. 
But this is obviously because there is abso¬ 
lutely no evidence on the point on behalf of 
the plaintiff. 


(lJn Conditions of tenancy not having been- 
proved there can be no eviction on ground of I 
breach of any of the alleged conditions. 

(20) Attempt was made to establish a cus¬ 
tom under which ‘Korfa* tenants are held to 
be tenants-at-will liable to eviction without 
notice. Here also, as the tenants have admit¬ 
tedly been in long possession of the land, for 
about 25 years according to the plaintiff and for 
about 40 years according to the defendants, the 
onus of proving the custom lay heavilv upon 
the plaintiff. The plaintiff has however pro¬ 
duced only some witnesses who have ‘Korfa’ 
tenants under them and are interested in the 
decision in support of the plaintiff. Their evi- 
dence is challenged bv an equally interested set 
♦ tenants who are naturally keen on 

establishing their own rights. The evidence of 
custom is in the circumstances considered in¬ 
adequate for a decision in support of the plain¬ 
tiff s contention. 

(2!) It has been argued on behalf of the, 
respondents that as the local law is silent on! 
he point, the corresponding law prevailing in 
West Bengal should be followed, according to 
the long standing practice prevailing in "this 
State, in determining the incidents of ‘Korfa’ 
tenancy held by them. 

(22) There ran he no objection to the ac- 

l difnoilt 0f (o th finl° ne stand l ng Police but It 
JS difficult to find an exact counterpart of a I 

Km fa tenancy of Tripura in Bengal Tenancy! 

W t S ,® r « l,ed . , that « ‘Korfa’ tenancy 
should be held as identical with an under- 
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rayat of Bengal. But while a ‘Korfa’ in Tri¬ 
pura can be a tenancy under any kind of tenant 
an under-rayat in Bengal is a tenant who holds 
only under a rayat, mediately or immediately. 
In the present case, the defendants would be 
under-rayats according to the Bengal Tenancy 
Act if the plaintiiT was a rayat or an under- 
rayat himself but he does not, according to 
the finding already arrived at, come under 
any of these categories. Nevertheless, as the 
plaintiff claims ravati right, the nearest ap¬ 
proximation of the right of the defendants 
would be those of under-rayats. The plain¬ 
tiff cannot on any account appear to be en¬ 
titled to claim any better right over the de¬ 
fendants than a rayat in Bengal has over an 
under-rayat under him. The incidents of an 
under-rayati in Bengal are available in Chap¬ 
ter VII of the Bengal Tenancy Act, 1885. Ac¬ 
cepting that these incidents are attached to 
the ‘Korfa’ tenancy in Tripura, there is no¬ 
thing on the record to show that the defen¬ 
dants have rendered themselves liable to evic¬ 
tion on any grounds on which an under-rayat 
is liable to eviction from his lands, in Bengal. 

(24) On a careful examination of the evid¬ 
ence on record and also after anxious consi¬ 
deration of the legal implications, this Court 
is clearly of the opinion, that the plaintiff has 
failed to make out a case for eviction either 
according to any legal provision, custom or 
contract. 


(25) The last point that remains to be de¬ 
termined is whether a ‘Korfa’ tenancy is heri¬ 
table and whether the defendants could in¬ 
herit the ‘Korfa’ from the original tenant. 
Here also the Tripura Tenancy Act is silent, 
and no custom or contract has been proved 
either way. We have therefore to fall back, 
again for inspiration upon the Bengal Tenancy 
Act. Under that Act, an under-rayat with oc¬ 
cupancy right, has, as regards his immediate 
landlord, all the rights and liabilities of a 
rayat with a right of occupancy, as set forth 
in Sub-s. (2) of S. 48-G of the Act. Under this 
provision the heirs of an under-rayat inherit 
the tenancy exactly as the heirs of a rayat 
does by virtue of the provision in S. 26 of the 
Act. Following the provisions of the Bengal 
Tenancy Act therefore the ‘Korfa’ tenancy in 
suit must be held to be heritable. The plain¬ 
tiff-respondents cannot, therefore, claim to 
evict the present defendants on the ground of 
non-heritabilitv of ‘Korfa’ right. 


(26) The next question to be considered is 
whether the plaintiff is entitled to make the 
suit lands khas on the ground that he requires 
them for the construction of his homestead 
and orchard. There is no provision in the 
Tripura Tenancy Act under which anybody 
other than the Sarkar (the State) or a *Bhu- 
mvadhikari’ can acquire the lands of any 
tenancy under the provisions of Ss. 68 to' ' b 
(old Ss. 83 to 91) and the nlaintiff is neithei 
the Sarkar nor a ‘Bhumyadhikan within the 
definition of S. 4 of the T. T. Act. No custom 
or contract has also been proved in support oi 
the alleged right to acquire the tenant s land 
There is a provision in S. 84 of the Bengal 
Tenancy Act for acquisition of land of a 
tenancy for certain purposes, on payment ot 
j compensation. But the plaint in this case has 
not been framed according to that provision 
|nor has the necessary certificate of the Col¬ 
lector been furnished, and the plaintiff can- 


h? 4 : therefore, get his relief by the application! 
of this provision of the B. T. Act. 

(27) I may note incidentally that a faint at¬ 
tempt was made in this case for the applica¬ 
tion of S. 53 (old S. 68) of the Tripura 
~ e ?tii? cy ^ c *-. this section authorises only 
a Bhumyadhikari’ to evict a non-occupancy 
tenant, and the plaintiff-respondent is not cer¬ 
tainly a ‘Bhumyadhikary’, as already observed, 
within the meaning of the Act, and it is not 
possible to stretch the meaning of ‘Bhumyadhi- 1 
kary’ for benefit as has been clearly held in 
the case of ‘ABDUL KHELEQUE’, Second Ap¬ 
peal No. 11 of 1950 of this Court. 

(28) Examining the case from all points of 
view therefore I do not find it possible to up¬ 
hold the decision of the trial Court which must 
therefore be set aside. 

(29) Before I conclude I consider it neces¬ 
sary to draw the attention of the appropriate 
authorities to the extremely unsatisfactory and 
inadequate provisions of the Tripura Tenancy 
Act. The Act was brought into operation at 
a time when cultivating classes had just begun 
to come to the State for taking up their per¬ 
manent residence here. During the period of 
more than sixty years that have passed since 
then, many complications are showing tfiem- 
selves up and the only short amendments in¬ 
troduced since the promulgation of the Act of 
1296 T. E. were insufficient for their removal. 
The old High Court of Tripura had also drawn 
the attention of the authorities to the unde¬ 
sirable consequences of the defective legisla¬ 
tion but without any effect. It is high time 
however that the tenancy law of the land is 
thoroughly revised and put on a satisfactory 
basis to meet the growing needs, particularly 
of the cultivating classes and others interest¬ 
ed in the use and occupation of the land. 

(30) The appeal is allowed and the decree of 
the trial Court set aside. The suit will stand 
dismissed with costs to the appellants before 
both the Courts. 

B/ M.K.S. Appeal allowed. 
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NARENDRA NATH SEN GUPTA J. C. 
Aghor Ch. Dev Barma. Petitioner v. Govt, of 
'ripura. Opposite Party. 

Criminal Revision Case No. 2 of 1951. 
)/- 5-2-1951. . _ _ 

(a) Criminal P. C. (1898), Ss. 173 (1) (a), 
90 (1) (b) and 537 — Police report not con- 
’ormtag to S. 173 (1) (a) - Cognizance of 
iffence cannot be taken by Magistrate. 

Where a Magistrate took cognizance on a 
charge sheet submitted by a Police Officer 
which merely referred to the first informa¬ 
tion report but did not contain the state¬ 
ment of facts constituting the offences nor 
did it conform to the provisions of S. 173 
(1) (a). Cr. P. C.: 

Held that the taking cognizance of the 
case on the basis of such a defective charge 
sheet was illegal and the proceedings were 
quashed. 37 Cal 49; AIR 19241 Cal 476 and 
AIR 1930 Bom 372, Rel. on; AIR 1937 Pat 
160. dist. (Para 4) 

(2) That the defect was not curable 
under S. 537, Cr. P. C. as it had occasion- 
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(b) Criminal P. C. (1898), S. 537 — Irregu¬ 
larity in trial — Wrong practice of court fol¬ 
lowed in good faith or failure of accused to raise 
objection — Irregularity is not cured. 

The mere fact that a wrong practice is 
long standing in a Court cannot cure a defect 
not warranted by law nor can an illegal 
action be held to be legal because it is done 
in good faith. (Para 5) 

it is a fundamental mistake to consider 
that a legal defect can be cured if the 
accused does not point out such mistake to 
the Court. No principle of the nature of 
waiver, acquiescence or estoppel can arise 
against the accused in criminal cases and 
legal consequence must follow all actions 
and decisions of the Courts whether the 
accused does or does not raise objection at 
an earlier stage. (Para 7) 

Anno: Cr. P. C., S. 537 N. 33. 

.(c) Criminal P. C. (1898), S. 529 — Applica¬ 
bility — Section does not apply where Magis¬ 
trate is empowered to take cognizance under 
S. 190, Cr. P. C. (Para 9) 

Anno: Cr. P. C., S. 529 N. 1. 

Nagendra Nath Roy; Lalit Mohan Dev Barma; 
and Bir Chandra Dev Barma. for Petitioner; 
Priya Nath Banerji, Govt. Advocate, for Oppo¬ 
site Party. 

REFERENCES: Courtwar/Chronological/ Paras 
C30) AIR 1930 Bom 372: (31 Cri LJ 1142) n 
(’10) 37 Cal 49: (11 Cri U 145) i 

(24) AIR 1924 Cal 476: (25 Cri LJ 732) 

(’37) AIR 1937 Pat 160: (38 Cri LJ 94) 10 

JUDGMENT: This is an application for 
revision of an order of the Sub-Divisional 
Magistrate of Agartala taking cognizance of a 
case against the Petitioner on the ground that 
the action of the Magistrate was illegal and 
tor quashing the proceedings based on such cog¬ 
nizance. * 

(2) It appears that the learned Magistrate 
took cogruzance on a charge-sheet submitted by 
he officer in charge of the Kotwali Police Sta- 
tion. in which there is a reference to a first 

n h f ° r , m H a “°- 3 , 3 daled 17 -*- 50 - The charge 

' .on l m° ,r 0ri ! t0 * he P^vision of Sec- 
non 173 (1) (a) nor does it contain the state- 

menf of the facts constituting the offcncS 

Se at n d ,^ - th0 s , ections of the Indian Penal 
Code noted in column 7 thereof namelv — 

143. 447. 364. 302/34 I. P. C as reSS ^ 
section 190 (1) (b). Cr. P. C q ** bi 

of Petitioner is that 
the action of the Magistrate was illegal and 
the proceedings were liable to be quashed. 

(4) A Rule was issued and in showing cause 

'SM* “Jap?- * 

it is a long standing practice here to cuhmit 
YP trlal - lr } pursuance of that practice 

k enCG f , st,pulated ^ the charge* hSt 

have been taken cognizance.” 8 
He went on to say that 

® le eal error, it was done in good 


( 5 > The mere fact that a practice was w 
.standing cannot cure a defect which fs nnf 

‘warranted by the law. The Indian Crgnffi 


Procedure Code was brought into operation, 
quite a long time ago and the defect in the 
practice should have been set right long before 
the present proceedings started. An illegal action, 
cannot also be held to be legal on the ground' 
that it was done in good faith. 

(6) It appears that the petitioner had moved 
the Sessions Judge of Agartala for a relief but 
the learned Judge observed as follows: 

•'On consulting the record, I find that cogni¬ 
zance of the offence was taken by the Magis¬ 
trate on 8-12-50 when the accused persons 
were present in the Court. No objection was 
taken on behalf of the accused on that date 
that the Magistrate acted illegally by taking 
cognizance of the offence on the Police-report 
which contained no statement of facts con¬ 
stituting the offence. I therefore find that 
this proceeding was taken by the Magistrate 
and also completed by him erroneously and 
in good faith on 8-12-50 and want of authority 
on the part of the Magistrate was not point¬ 
ed out to the Magistrate though the accused 
was present before him on that date. This 
defect was therefore cured according to the 
provisions of Sub-section (e) of Section 529 
Cri. P. C." 

(7) The learned Sessions Judge made a fun¬ 
damental mistake in considering that a legal 
defect can be cured if the accused does not 
point out such mistake to the Court. No prin¬ 
ciple of the nature of waiver, acquiescence or 
estoppel can arise against the accused in crimi- 

aii an j l* 8 ? 1 . consequence must follow 

all actions and decisions of the Courts whether 

an eaS'stiT 0r ^ n °* ra ’ Se ° bjec,ion at 

Qo^- lt ™ al ^° not understood why the aid of 
Sectmn 529, Cr P. C„ has been invoked by the 
trial Court and the learned Sessions Judge in 

iMmed M a °“ r f V*® def J ct in the action of the 
& & Kf' , The ^levant portion of 
oec. 529 Cr. P. C. t reads as follows: 

"If any Magistrate not empowered by law to 
do any of # the following tilings, namely : 

to ,a| re cognizance of an offence under 

Halls?’ (b):' SUb * Section (1) - c,ause < a > or 

• * . 

erroneously in good faith does that thing hi.- 

Ss as. 'sssrss. sr 

riofcL* her . e ‘ ore be no question of curing anv ! 
defect arising out of absence of the requisite 

KcW"" *“• 529 & 

s rr V3 

ol Section 190 ( 1 ) ,b) is clear o"’thc face “f 
he charge-sheet and is not disputed Thf 
7'J S ' a „ te Advocate contend^ that Tic 

jssr'bMaa r* 
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document called the charge sheet, they were 
contained in a document annexed to the charge 
sheet'’ and this was. in the opinion of the 
Hon'ble Judge, a sufficient compliance with the 
requirements ol Sec. 11)0 (1) (b) of the Cr. P. C. 
it appears from the record of the present case 
F. 1. R. mentioned in the charge-sheet was not 
appended or annexed thereto. Further the so 
called F. 1. R. does not contain any statement 
of facts constituting the offence mentioned in 
the charge sheet. The ruling is not therefore 
applicable to the present case. The Magistrate 
does not also say that cognizance was taken 
on this or any othei information. 

(11) The present case seems to be covered 
• the Ruling in ‘LEE v. ADHIKARY’. 37 Cal 

49; ‘NAGENDRA NATH v. EMPEROR’. AIR 
1924 Cal 476 at o. 479 & in ‘RE. SHIYLINGAPPA 
BHAGAPPA’. AlR 1930 Bom 372. The recent 
amendment of sub-section (1) clause (b) of sec¬ 
tion 190. Cr. P: C., in 1923 did not alter the 
spirit of the law in any way. On the authority 
of the rulings referred to above, this Court is 
of the opinion that the taking of cognizance of 
the case against the petitioner on the basis 
of the defective charge sheet was illegal. 

(12) The learned State Advocate contended 
that the provision of Section 537, Cri. P. C. 
should apply to the present case. All I need 
say in this connection is that in none of the 
rulings referred to above non-compliance with 
the provisions of S. 173 (1) (a) or S. 190 (1) (b) 
of the Criminal Procedure Code was held to be 
a defect curable under the provision of Section 
537 of the Code and in all those cases the pro¬ 
ceedings were quashed on account of these 
idefects. It is difficult to say also that .the il¬ 
legality has not occasioned any failure of jus- 
!t ice. Justice requires that the accused should 
know the facts constituting the offence ol which 
.cognizance is being taken by the Magistiate so 
that he might be in a position to raise objec¬ 
tions at the earliest opportunity and it is kh 
this purpose among others that a mandaton 
provision has been made in the law for a state¬ 
ment of such facts in the charge sheet or m 
any other form of report or information. Non- 
compliance with the mandatory provisions can¬ 
not therefore be cured by the provision of 
Section 537. Cr. P. Code., so far as the present 

Ca ( 13 ) S From C what has been stated above, this 
Court is clearly of opinion that cognizance taken 
bv the learned Magistrate was illegal and tju 
proceedings based on such cognizance must oe 

^(Tl^The proceedings ij C f ore the Magistrate 
are therefore quashed and it is ordered that 
the accused be discharged immediately. Send 
copies of the order to the subdivisions! Magis¬ 
trate Agartala and the Superintendent of the 
Central Jail for immediate compliance. 
c/ DRR Rule made absolute. 
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In re Sona Mia. Convict. Opposite Party. 
Criminal Revision Case No. 14 of 1951. D/- 
30-4-1951 

(a) Criminal P. C. (1898), S. 439 - Power to 
call for additional evidence. 

Where the accused who had the opportu¬ 
nity to adduce evidence in support of ms 


A. I. B. 

f' e f. of <, alibi did not adduce any evidence 
in the Sessions Court in support of the plea 
nor did he raise the point in the appeal 
against his conviction he cannot be allowed 
to call such additional evidence at the iate 
stage of revision against the conviction. 

Anno: Cr. P. C., S. 439 N. 1. <Par3 13) 

(b) Penal Code (1860), S. 302 — Sentence - 
Accused convicted of murdering an old man of 
7o years in cruel manner — Court should state 
the extenuating circumstances for not imposing 
the normal punishment of death provided by law 
— Accused a normal man capable of understand¬ 
ing the gravity of the ofTence and the conse¬ 
quences of his act — Sessions Judge merely ob¬ 
serving that taking into consideration the sur¬ 
rounding circumstances the culture and educa¬ 
tion of accused a sentence of transportation 
would meet the requirements of justice — Sen¬ 
tence held inadequate and enhanced to one of 
death in revision — (Criminal P. C. (1898), 
Ss. 367, 439). (Paras 21, 22 and 23) 

Anno: Penal Code. S. 302 N. 26, 28; Cr. P. C.. 
S. 367 N. 14; S. 439 N. 29. 

Priya Nath Banerji. Government Advocate, for 
State; Abdul Aziz Munshi, for Opposite Party. 

ORDER: Sona Mea appealed to this Court 
against his conviction under Section 302, I. P. 
C., by the Sessions Judge of Agartala, sen¬ 
tencing him to transportation for life. The appeal 
was dismissed and a notice was issued upon 
Sona Mea by this Court, in exercise of its re- 
visional powers under Section 439, Cr. P. Code, 
to show cause why his sentence should not be 
enhanced to one of capital punishment. 

(2) Cause has accordingly been shown. 

(3) At the hearing of the matter, Sona Mea 
was represented by one of the senior Advocates 
of this Court. The State Advocate appeared 
in support of the rule. 

(4) The following points were put forward 
on behalf of the accused who filed a written 

statement: . 4 .. 

(1) That the only witnesses against the con¬ 
vict were the wife and the two sons of 
the deceased. Of these the first named 
had a grudge against the convict and her 
two sons were tutored to implicate him 
f al^elv 

(2) That the wife of the deceased. Nur Che- 
hara had herself murdered her husband 
and implicated the convict with the help 
of her sons in order to save herself. 

( 3 ) That the convict did not get facilities foi 
producing witnesses to prove the alibi set 
up by him in defence. 

(5) Although the first two pomts were dis¬ 
cussed generally at the hearing of the appeal 
ft is desirable to make some further comments 

,h (jS°ft has been stated by the convict in his 
written statement that the deceased was an 
old man of 75 & his wife Nur Chehara P. W. 2 
was aged about 30 years and had a bad charac- 
ter - that they were in the habit of quarrelling 
w,th each other and Noor Chehara had on two 
occasions attempted to murder herhusbandb 
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reasons referred to above Noor Chehara had a 
grudge against the convict and that on ac¬ 
count of such grudge, Noor Chehara had false¬ 
ly implicated the convict with the help of her 
sons after murdering her own husband. 


(7) As was already noted in lu.* appellate 
judgment, this defence was not taken by the 
convict himself but was suggested to the wit¬ 
nesses for the prosecution, cn his behalf. Noor 
Chehara and Abdul Gani, Iter son, flatly denied 
the allegations. Abdul Odud JVIunshi P. W. a 
and his son Abdul Hashim P. W. 6 the nearest 
neighbours of the deceased would normaLiy be 
the persons to know if there was any difference 
between the deceased and his wife. The for¬ 
mer denied the existence of any such ill feel¬ 
ing. No question was asked to the latter about 
this point, although according to the written 
statement of the convict Abdul Hashim was 
said to have saved the life of Pohorchand from 
attacks of Noor Chehara with, the help of the 
present convict on two occasions. There is no 
other witness to prove the story of ill feelings 
alleged in defence. The story of Noor Chehara 
having murdered her husband has not been 
proved and is improbable. 

(8) So far as the allegation of the sons of 
Noor Chehara bring tutored witnesses, this 
Court does not consider this a credible story. 


(9) The learned Sessions Judge and the 
assessors saw the minor sons of Noor Chehara 
& appear to have relied on them. They must 
have been found to be intelligent and depend¬ 
able, in spite of their age being tender. This 
Court also did not find any material indicating 
any tutoring as alleged. Besides the evidence 
of the other witnesses who came to the place 
of occurrence and were told of the details of 
the occurrence soon after the happenings shows 
that there was no time for manipulation or 
tutoring of the witnesses for getting up a false 
case for the purpose of implicating the convict 
falsely. 

(10) On an anxious consideration of the al¬ 
legations of the convict Sona Mea this Court 
is clearly of opinion that the first two Doints 
raised are unsubstantial and unacceptable. 


(11) On the third point it appears that a lisl 
of witnesses was filed on behalf of the accused 
before the committing Court. No witness** 
for the defence however appeared before the 
Sessions Court. Nevertheless, there is nothim 
to show that the accused really intended tc 
examine any witnesses before the Session* 
Court or required their attendance in thai 
Court. If the accused wanted to prove alibi 
he would have certainly expressed his intern 
tion to do so in spme form or other before the 
Sessions Court. Nothing was however done 
and advantage was taken of the right of reply 
before the Sessions Court showing thereby thai 
production of evidence was considered useless 
It cannot, under the circumstances, be said that 
the convict had no facilities for production of 
witnesses for proving his alibi. 

JSVll Hj 0Tth 7 *° f no - te tbat the accused did 

not take this point seriously as a ground of 
appeal. Further, it appears that the convict 
had in his statement before this Court named 
persons other than those named by him 
before the Committing Magistrate. Thev 
are AtarJjama Sarder Mabatali and Abdul 
Hashim. Their residences have not been 
given but apparently they are residents 
1958 Tripart/3 


of P.iurapara where the convict stated he was 
staying during tne night of occurrence. One 
Attarjama of Murapara has already been ex¬ 
amined for the prosecution. He was not how¬ 
ever asked any question about this plea of 
alibi. iMahabatali and Abdul Hashim also 
deposed for the prosecution but they belong 
to Mogn Puskarini. 

(13) This Court is of the opinion that the, 
prayer for calling witnesses at this late stage 
after the conviction has been upheld on appeal! 
cannot be allowed. 


(14) With regard to the plea of alibi, the 
statement of the convict is that on the night 
of occurrence he was in his old house at Mura¬ 
para which was about 4 miles from Mogh 
Puskarini where the murder was committed. 
He stated that he had gone there in the 
evening in search of labourers but as it be¬ 
came late and as the way back lay through 
jungles and was frequented by wild animals he 
did not return home that night. That he was 
absent from his house after the occurrence has 
been proved by some of the prosecution wit¬ 
nesses but the evidence of Abdul Odud Munshi 
P. W. 5 is that the accused had come to his 
house after candle light the same evening. If 
the way to his old house was jungly and was 
frequented by wild animals the accused would 
not have ventured to take the Journey after 
nightfall unless there was some pressing neces¬ 
sity. Search for labourers does not prima facie 
seem to be such a necessity. On the other 
hand, running away from his house after com¬ 
mission of the offence seem to fit in with the 
prosecution evidence which was relied on by 
the assessors, the learned Sessions Judge and 
this Court at the hearing of the appeal. 

(15) The third point raised by the convict 
does not thus help him in any way. 


viw; 


»* IUU. 


, --- -—.lias al¬ 

ready been considered in the appellate judg- 

ment of this Court, the learned Advocate for 
the convict thought that the question of cor¬ 
rect identification of the convict as murderer 
is worth re-consideration. He considered that 
the story of identifiation of the accused as the 
j" u ^fer, b . y \ he , light ° f a Bati < lam P> « stated 

fHJ h tui rS k Infor ^ atlon R , eport bein S in con- 
♦hf 1 i;! h , th fu ev 'u enc . e about recognition by 
the light of the Dhuni (burning logs) the en- 

ThU S Snt 0f ldc , ntlficati ° n should he discarded. 
This point was discussed at some length in the 

appellate judgment and no recapitulation of the 
discussion is necessary. It was clearly found 
*’ as Possible for the eye-witnesses to 
%, accused u , ndor the prevailing con¬ 
ditions The accused was neighbour of the 
eye-witnesses Whoever inflicted the thrw 
bl °'« Pohorchand’s head, and struggled 
with Abdul Gani and Noor Chehara as deoosed 
by them, must have been at the soot for a 
sufflcientlv tong time to enable identification, 
b> the light of the burning logs. Such identi- 

n^ tl0n ,' VO k d be much easier if the 

Person to be identified is a neighbour whose 
features and movements would be well known 
Taking all the facts and circumstances into 

!?t3h!S Ibt The fl cTrreXr°T 


question or mini 
ment it is necessary to quote the observJt 


AIR 1952 


Lai Mohan v. Tripura State 


of the learned Sessions Judge in this connec¬ 
tion. The observation is as follows: 

"Sentence of death is the only punishment 
according to the provision of the Indian Pena' 
Code for such a case of deliberate and cruel 
murder. Nevertheless after consideration of 
the education and culture of the accused and 
all surrounding circumstances. I think that 
the prestige of law and justice will not suffer 
if a sentence of transportation for life is 
awarded to the present accused instead of a 
sentence of death. It is therefore ordered 
that the present accused is sentenced to trans¬ 
portation for life under Section 302 I. P. C., 
for having committed the offence of murder 
with knowledge.” 

(13) It has been pointed out by the learned 
State Advocate that there is no material on 
record about the education and culture of the 
accused. 

(19) There is also nothing on the record to 
show how the education and culture of the 
accused mitigated the offence and warranted 
the lesser sentence. 

(20) The actual surrounding circumstances 
which were considered by the learned Sessions 
Judge, ip deciding upon the award of the lesser 
sbniened, hsve not ajso been indicated any¬ 
where in tub judgment. 

(21) After holding that death sentence was 
the only punishment provided by law for such 
a deliberate and cruel murder, it Was tile clear 
duty of the learned Sessions Judge to be more 
precise and explicit in stating the facts and 
circumstances which in his opinion were suffi¬ 
ciently extenuating for avoiding the normal 
punishment provided by law. 

(22) The accused appears to be a normal 
man capable of understanding the gravity of 
the offence committed by him and the normal 
legal consequences thereof. There is nothing 
to show that any deficiency in education or 
culture had impaired his understanding in any 
way. There are no circumstances militating 
against the atrocious natura of the crime com¬ 
mitted by him. Any punishment less than the 
normal sentence provided by the law was 
therefore manifestly inadequate. To vindicate 
the ends of justice therefore the sentence has 
!to be enhanced to one of capital punishment. 

(23) The sentence of transportation for life 
passed on Sona Mia by the Sessions Judge of 
Agartala in Sessions Case No. 15 of 1950 is 
therefore enhanced to one of death. 

(24) Sona Mia shall be hanged by the neck 
till he is dead. 

(25) Let the decision above be certified to 
the Sessions Judge, of Agartala. under Section 
442, Cr. P. Code, for making necessary orders 
conformable to the decision. 

D /K.S. Sentence enhanced to death. 
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Lai Mohan Paul, Petitioner v. State of Tripura. 
Criminal Revn. No. 9 of 1952, D/- 8-9-1952 
(a) Tripura State Cotton Cloth anl Yarn 
Control Order (1358 TE). - Order as amended 
in 1949 continues to be in force in Tnimni 
Extension of Essential Supplies Temporary 
Powers Act, 1946 to Tripura — Effect « — 
(Merged States (Laws) Act (19a0), S. a and 


(Lakshmi Narain J. C.) Tri lg 

; & isasasfs 

' o * ~ (Tn Pura Essential Supplies 
(Temporary Powers) Act (1358 T.E.) 

D , Essential Supplies (Temporary 

andthe Tripura State 
Lotcon Cioth and \arn Control Order (1353 
i. t.) do not contain any corresponding 
piovision. The former is an enabling Act 
while the latter is a procedural one. Hence 
they cannot be said to be corresponding 
laws within the meaning of S. 5, Merged 
States (Laws) Act, 1950. (Para 12) 

The Tripura State Essential Supplies 
(Temporary Powers) Act 1358 T. E. was 
posterior to the Tripura State Cotton Cloth 
and Yarn Control Order 1353 T. E The 
latter Order has not taken its origin from 
the former one. But it is an independent 
law by itself. It has not descended from 
any parent law. (Para 12) 

Hence by the introduction of the Essential 
Supplies (Temporary Powers) Act 1946, the 
already existing corresponding Act called 
the Tripura Essential Supplies (Temporary 
Powers) Act, 1358 T. E. stood repealed by 
virtue of S. 5 of the Merged States (Laws) 

Act 1950 and not the Tripura State Cotton 
Cloth and Yarn Control Order, 1358 T. E. 
which continues to be in force by reason 
of S. 5, Tripura State (Administration) 
Order, 1950. (Para 13) 

(b) Penal Code (1860), S. 176—“Intentionally 
omits to furnish such information etc.” —■ 
Accused holding a license to sell mill-made 
cloth at his shop — Licensee bound under the 
conditions of license to disclose places where he 
had slocked cloth other than those stated in 
license — Licensee asked to submit a list of 
mill-made cloth with him — Licensee omitting 
to mention cloth which he had stored in a place 
other than his shop — Accused held had 
intentionally omitted to furnish information 
which he was legally bound to furnish to a 
public servant and therefore committed an 
offence under S. 176. (Para 1.) 

Anno: Penal Code, S. 178 N. 1. 

N Dutta Majumder with P. K. Bhattacharyyu 
and A. K. Shyam Chowdhury. for Petitioner; 
P. N. Banerji State Advocate, for the State. 

ORDER' The petitioner Lai Mohan Paul 
has come'to this Court on the Revision Side 
for setting aside his conviction and sentence 
passed by Sri C. Singh. Magistrate first class. 
Sadar under paragraph 26 (A) read with para¬ 
graph 4 of th^ Tripura State Cotton Cloth and 
Yam Control Order 1353 T. E. and Section lib. 
TPC which was upheld in appeal by the ses¬ 
sions Judge, Agartala. He has been awarded 
6 months’ R. I. and Rs. 250/- as fine or >n 
default 14 month’s further R. I. for the afore¬ 
said former offence, and 15 days simple im¬ 
prisonment under section 176, I.P.C. 

(2) The proseeutioff case as given in the judg¬ 
ment of the learned Sessions Judge is as fol- 

1 “Accused Lai Mohan Paul is the proprietor of 
a shop called Ananda Bhander situated in the 
Bazar in Agartala town. The shop dea ' s 1 
cloths Accused Monomohan Dey is the em¬ 
ployee of Lai Mohan Paul in the shop. Abused 
Lai Mohan Paul is the holder of a licenc. 
dealing in mill-made and handloom cloths under 
the Tripura State Cotton Cloth and Yam Con- 
:“r, Order 1358 In accordance with that 
licinc? Lri Mohan Paul is entitled to carry on 
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his business and store cloths for sale in his 
cloth-shop at 48/2, Central Road, Agartala. Ac¬ 
cording to the licence, he was not entitled to 
store his goods elsewhere without previous in¬ 
timation to the licensing authority. 

On 15-10-50, Lai Mohan Paul was asked by 
P. W. 2 Jitcndra Kumar Sen Gupta of Civil 
Supplies Department to supply a list with re¬ 
gard to mill-made cloths in his possession. Lai 
Mohan Paul gave a list accordingly of the cloths 
kept in his shop at 48/2, Central Road, Agar¬ 
tala. (E\\ 6 is the list). Accused La! Mohan 
Paul did not disclose at the time that he kept 
iiis goods anywhere else. Oil 22-10-50, when 
P. W. 2 Jitendra Kumar Sen Gupta was passing 
along Motor Stand Road, he noticed 2 big trunks 
in a shop of a brass ware merchant. This arous¬ 
ed his suspicion and he went into the brassware 
shop and enquired about it. After sometime, 
accused Monmohan Dey turned up and stated 
that these two trunks belonged to Ananda 
Bhander and that the goods were received by 
post some days before and were kept in his 
residence near Motor Stand; that he was car¬ 
rying the goods to the shop (Ananda Bhander) 
in the afternoon of that day, but owing to rain, 
ho could not carry those goods to the shop, but 
kept them in the shop of Upendra Chandra Paul 
the brassware merchant. Th? key of the trunks 
was brought after that and the trunks were 
opened in the presence of witnesses and were 
found to contain mill-made cloths. 


A list of mill-made cloths was prepared at 
the time (Ex. 7 is the list). Accused Upendra 
Chandra Paul turned uo at the time and sub¬ 
mitted a written statement. Accused Monomo- 
han also submitted a written statement. (They 
have been marked as Exs. 8 & 9). It was 1 
A. M. by the time that the statements were 
laken and the lists were completed. P. W. 2 
Jitendra Kumar Sen Gupta susoected that in 
the first floor of the shop of Upendra Chandra 
Paul, the brassware merchant, there might be 
some more cloths; but it was not possible to 
search the room at that late hour. So he ar¬ 
ranged for keeping a watch on the shop through¬ 
out the night. On the following morning Santi 
Ranjan Das Gupta P. W. 3 a clerk of the Civil 
Supplies Department searched the first floor of 
the shop in the presence of witnesses as well 
as accused Lai Mohan Paul, Monomohan Dey 
and Upendra Chandra Paul and 5 trunks con¬ 
taining mill-made cloths were found there. 
These were listed and kept in custody of the 
accused Lai Mohan Paul and Upendra Chandra 
Paul (Ex. 10 is the list). 

(3) The other two accused in this case though 
punished by the trial Court were acquitted on 
appeal by the learned Sessions Judge. 

(4) There is no dispute on the following 

points; 5 


“(a) That the accused Lai Mohan Paul is the 
holder of licence Ex. 16 under the Tripun 
State Cotton Cloth and Yarn Contro 
*358 T. E. under which he was per 
mit ] ed can *y on his business in mill 
made cloth at 48/2, Central Road. Agar 
tala. 

<b) That Ex. 6 is the list of goods supplied b) 
him on 15-10-50 demanded by P W ' 
Jitendra Kumar Sen Gupta, 6f the Civi 
Supplies Department. 

<c) That two big trunks containing such clot! 
were seized from the shop of Upendn 
Chandra Paul, a brassware merchant 


which belonged to Lai Mohan Paul and so 
also 5 other trunks containing mill-made 
cloth belonging to the petitioner were re¬ 
covered from the first floor of the same 
brassware shop next day.’* 

(5) It is contended that the two trunks im¬ 
mediately recovered from the brassware snop of 
Upendra Chandra Paui were kept there only 
temporarily on account of rain while the goods 
were in transit to the shop of the petitioner 
called Ananda Bhander and that the other 5 
trunks recovered from the 1 st floor were stored 
there on account of shortage of space in Ananda 
Bhander; the room on the first floor of the 
brassware shop having been hired for the pur¬ 
pose by the petitioner. 

(6) The main point for determination on 
which both the learned counsel of the parties 
agreed, is, whether The Tripura State Cotton 
Cloth and Yarn Control Order 1358 T. E. as 
amended, has been repealed by the promulga¬ 
tion of the ‘ Essential Supplies (Temporary 
Powers) Act 1946” by virtue of the “Merged 
States (Laws) Act (Act L1X of 1949)”. The other 
point put forward by the learned counsel for 
the petitioner is that it is not proved that the 
petitioner intentionally omitted to furnish the 
required information to the authority concern¬ 
ed which he was legally bound to do in terms 
of the condition of his licence. 


(7) It is to be noted that the Tripura State 
Cotton Cloth and Yarn Control Order, 1358 T.E. 
which came in force in the State on 13-6-1358 
T.E. was further amended by another order 
dated 26-4-1949 A. D. which resulted in the 
addition of three more clauses i.e., 26 (A), 26 
(B). & 26 (C). Even before that there was 
another Cotton Cloth and Yam Control Order 
in the State since 1943 which stood repealed bv 
virtue of the passing of the present Order in 
1358 T.E. The Tripura State Essential Supplies 
(Temporary Powers) Act was promulgated a 
little later in the same year , i.e., on 7-12-1358 
T.E. On the strength of these dates it is argued 
that the former Order is an independent law 
not taking its origin from the later Act, i.e., 
the Tripura State Essential Supplies (Tempo¬ 
rary Powers) Act. There is no similarity be¬ 
tween the two and both of them are jndepend- 
ant of each other. This argument holds good. 

(8> Section 5 of the Merged States (Laws) 
Act, 1949 provides that: 


“If immediately before the commencement of 
this Act, there is in force in any of the new 
Provinces or merged States an Act, Ordin¬ 
ance, Regulation or other law corresponding 
to an Act, Ordinance K or Regulation specified 
m the schedule, whether such Act, Ordinance 
or Regulation is in force by virtue of an order, 
legislative power, such corresponding law 
shall upon the commencement of this Act. 

(a) in a new Province, stand repealed, and 

(b) in a Merged State, stand repealed to the 
extent to which the law relates to matters 
with respect to which the Dominion Legis¬ 
lature has power to make law's for a Gov¬ 
ernor’s Province.” 


The schedule of this Act includes the Essential 
Supplies (Temporary Powers) Act 1946. 


(9) There is no denying that the Tripura 
Suites (Temporary Powers) 
Act 1358 T.E. which is decidedly a correspond¬ 
ing Act to the “Essential Supplies (Temporary 
Powers) Act 1946 > stands repealed by virtue of 
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the introduction of the later Act in the State, 
as two parallel laws cannot stand side by side.’ 

(10) It is argued on behalf of the petitioner 
that the Tripura State Cotton Cloth and Yarn 
Control Order 1358 T. E. is also a correspond¬ 
ing law to the Essential Supplies (Temporary 
Powers) Act 1946 and on that account this too 
stands repealed by virtue of the introduction 
of the later Act of 1946. It is to be seen, there¬ 
fore, whether the Tripura State Cotton Cloth 
and Yam Control Order 1358 T. E. can be said 
to be a corresponding law or not. 

(11) It may be of some advantage here to 
quote Section 5 of the Tripura State (Admini¬ 
stration) Order, 1950: 

•5. E-XISTIMG LAWS TO CONTINUE—All 
laws in force in Tripura or any part thereof 
immediately before the commencement of 
this Order shall continue in force until re¬ 
pealed or amended by a competent legisla¬ 
ture or authority; 

Provided that all powers exercisable under 
Ihe said laws by His Highness the Maharaja 
or the Government oi tne State shall be ex¬ 
ercisable by the Chief Commissioner.” 


(Lakshmi Narain J. C.) 2Q 

trol off f^T 00 ? 011 , CI ° lh and Yarn Con - 

pondSg !aw T ‘ E ' Whlch ls not a corres ‘ 

(14) It is argued that the present case is that 
of a simple storage and not of storage for sale 
a, contemplated by Sec. 4 of the Tripura State 
Cotton Cloth and Yarn Control Order 1358 


do) One cannot but reach at a natural con¬ 
cision tnat Lai Mohan Paul could not have 
any other purpose but storage for sale regard- 
mg the o trunks which were kept by him in 
tne iirst floor of Upendra Chandra Paul’s brass- 
ware shop hired by him for the purpose. This 
is supported by his own statement Ex. 15 to 
the oilicer of the Civil Supplies Department 
just after the recovery when he stated that 


Since about a month as there was no space 
in my shop. I rented a portion of the 1 st door 
of the building of Upendra Chandra Paul, 
brassware merchant, and kept my goods in 
5 trunks there.” 


(16) In his application dated 15-12-50 to the 
Chief Commissioner which is Ex. 13, he has 
stated that 


With the proviso we have nothing to do in the 
present case. Section 3 of the Part C States 
(Laws) Act 1050 (Act No. 30 of 1950) runs thus: 

“The Acts and Ordinances specified in the 
Schedule to the Merged States (Laws) Act, 
1949 (L1X of 1949), are hereby extended to, 
and shall be in force in the States of Tri¬ 
pura and Vindhya Pradesh, as they are gene¬ 
rally in force in the territories to which tney 
extend immediately before the commence¬ 
ment of this Act.” 


Section 4 of the same Act says that 

“.any law which immediately before 

the commencement of this Act is in force in 
any of the States of Manipur, Tripura and 
Vindhya Pradesh and corresponds to an Act 
or Ordinance extended to that State by this 
Act, is hereby repealed.” 

The Essential Supplies (Temporary Powers) Act, 
1949 is included in the schedule of the Merged 
States (Laws) Act 1949. 

(12; When we go through both, the Act and 
the Order, viz., the Essential Supplies (Tempo¬ 
rary Powers) Act, 1946 and the Tripura State 
Cotton Cloth and Yarn Control Order, 1358 T.E. 
it will be found that for all intents and pur¬ 
poses the former is an enabling Act while the 
latter a procedural one. On that score too they 
cannot be said to b? corresponding to each other. 
Also both these laws contain no corresponding 
provision. The Tripura State Essential Sup¬ 
plies (Temporary Powers) Act 1358 T E. was 
posterior to the Tripura State Cotton Cloth and 
Yarn Control Order 1358 T.E. The latter Order 
has not taken its origin from the former one. 
The Tripura State Cotton Cloth and Yarn Con¬ 
trol Order, 1358 T. E. is an independent law by 
itself. It has not descended from any parent 
,law. 

(13) When one law is similar to another, the 
one can do without the other, but this is not 
the case with these two laws under discussion. 
The test fails on this account also. The result 
is that by the introduction of the Essential Sup¬ 
plies (Temporary Powers) Act 1946, the already 
existing corresponding Act called the Tripura 
State Essential Supnlics (Temporary Powers) 
Act 1353 T. E. stood repealed by virtue of S. 5 
of the Merged States (Laws) Act 1950 and not 


“thinking that there would be a demand dur¬ 
ing the Durga Pujah, I imported a large quan¬ 
tity of mill-made cloth, but finding the space 
short in my shop, I hired the 1st floor of 
Upendra Chandra Paul’s shop and made it 
a godown for storing the cloth there. From 
there I used to bring some stock to my shop 
for selling.” 

On such a data on the record, it can at once 
be said that it is not a case for simple storage 
but storage for sale. The petitioner is therefore 
liable under paragraph 4 read with paragraph 
26 (A) of the amended Tripura State Cotton 
Cloth and Yarn Control Order, 1358 T. E. 


(17) Now, the second point regarding “inten- 
ionally omitting to furnish the information etc.” 
ntention is to be presumed from circumstances 
rhich are overwhelming in this case, to prove 
hat the petnr. did intentionally omit to furnish 
nformation to the proper authority. He was 
Iuly asked to submit a list of the mill-made 
loth with him, which he did, omitting to men- 
ion the above-said 5 trunks and the place 
I'here they were kept. That he was legally 
iound to give such an information is proved by 
he condition No. 3 of his licence which runs 
s follows: 

“If the licencee intends to store any cloth or 
yarn in any place, premises, or godown other 
than those already mentioned in the licence, 
he shall, intimate the address of such place, 
premises or godown to the licensing autho¬ 
rity concerned and shall not store any cloth 
or yam in such place, premises or godown 
until the licensing authority has endorsed it 
on the licence.” 

’h a conclusion is clear that th? petitioner in- 
»ntionallv omitted to furnish the information 
•hich he was legally bound to furnish to a pub- 
c servant. He has therefore committed the 
ffence under section 176, I.P.C. 

(18) In view of the above discussion. I have 
O reason to differ from the finding arrived at 
v the learned Sessions Judge that tlu peti- 
oner has been rightly convicted for offences 
ammitted under paragraph 4 read with para- 
raph 26 (A) of the Tripura State Cotton Cloth 
nd Yam Control Order. 1358 T. E. and under 
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section 176, I.P.C. The sentences are not severe 
either. The rule issued in this petition is dis¬ 
charged. 

B/K.S. Rule discharged. 
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LAKSHMI NARAIN J. C. 

Atul Chandra and another, Petitioners v The 
State of Tripura. 

Criminal Ref. No. 12 of 1952, D/- 7-8-1952. 
Prevention of Corruption Act (1947), S. 6 — 
Sanction under — Requirements of — Criminal 
P. C. (1898), Ss. 197, 537. 

In a prosecution under S. 161, Penal Code, 
previous sanction is a necessity, irrespective 
of the question whether the public servant 
was acting or purporting to act in the 
discharge of his official duty. The theory 
of implied sanction is clearly unknown to 
law. Sanction for prosecution under S. 161 
to be a legal one should be clearly evidenced 
either from the order granting the sanction 
or other documentary evidence placed 
before the Court or even oral evidence that 
tne facts were placed before the officer 
from whom sanction was sought. No onus 
lies on the accused to take the objection 
which should have been taken notice of 
by the Magistrate on his own initiative. 
Section 537, Cr. P. C., cannot cure an 
illegality of this kind which cuts away the 
basis of the prosecution: AIR 1952 Punj 
89 and AIR 1951 Mad 255, Rel. on. 1 

Anno: Cr. P.C., S. 197 N. 6, 11; sf537 N?*6. 4) 

REFERENCES: Courtwar/Chronological/ Paras 
(’51) 52 Cri LJ 29: (AIR 1951 Mad 255) 3 

( 52) 1952 Cri U 316: (AIR 1952 Punj 89) 3 

ORDER: On a motion tiled by the two ac¬ 
cused Atul Chandra Gautam and Manindra 
Chandra Dev Varma, the learned Sessions Judge, 
Tripura has referred the case under Sec. 438, 
Lr. F. C. with recommendation that proceedings 
against the accused in case No. 77 Chhang of 
i? • . Pending m the Court of Sri S. C. Kar, 
Magistrate Khowai, be quashed on the ground 
that the Magistrate could not proceed with the 
case under section 161, I. P. C. without proper 
sanction as required by Section 6 of the Pre- 
veffiion of Corruption Act of 1947 (Act II of 

(2) I have gone through the record of the 
trite ^ also the explanation given by the Magis- 

J. 3 >J he Ie amed Sessions Judge has made the 
motion" 8 observat,on in recommending this 

"se h c e tion el |fir e t rS p W r-° char e ed under 

* 361 ’ ie * for taking illegal 

gratification. The offence is alleged to have 

36 * 7 " 1950 - Now. by * r ! 
tue of Part C States (Laws) Act (Act I of 
read with the Merged States (Laws) 

££ /£ ct p ux ? f 1949) ’ S £88 

P ; e y entlon °t Corruotion Act 1947 
^ C k °/* 1947) wer ^ extended to Tripura 
with effect from 16-4-50. It appears that there 

™ State p,eve ntion of Corruption 
Act, 1859 T.E. (Act 7 of 1359 T. E.) in force 
in Tripura It appears that this Act corres- 
the Prevention of Corruption Act 

nt AC a Under the provisions 

of Sec. 4 of the Part C States (Laws) Act 


1950 (Act I of 195U), therefore, the old law 
stood repealed with effect from 16-4-50 and 
the new law contained in the Prevention of 
Corruption Act (Act II of 1947) was extend¬ 
ed to Tripura with effect from the same date. 
Now S-C. 6 of the Prevention of Corruption 
Act. 1947 (Act II of 1947) provides as fol¬ 
lows : 

'No Court shall take cognizance of an offence 
punishable under Section 161 or Section 156 
of the Indian Penal Code or under sub-section 
(2) of Section o of this Act alleged to have 
been committed by a public servant except 
with the previous sanction. 

(a) in the case of person who is employed in 
connection with the affairs cf Federation and 
is not removable from his office save by or 
with sanction of the Central Government or 
some higher authority of the Central Gov¬ 
ernment; 

(b) In the case of a person who is employ¬ 
ed in connection with the affairs of a Pro¬ 
vince and is not removable from his office 
save by or with the sanction of the Provin¬ 
cial Government or some higher authority, of 
the Provincial Government; 

(c) In the case cf any other person, of the 
authority competent to remove him from his 
office.* 


It will be seen that there is a distinction 
between this section and Section 197, Cr.P.C,, 
inasmuch as the significant words “While 
acting or purporting to act in the discharge 
of his official duty” in relation to the des¬ 
cription of the public servant in Sec. 197, 
Cr. P. C., are absent from the Sec. 6 of the 
Prevention of Corruption Act, 1947 (Act II of 
1947). The effect is that in a prosecution un¬ 
der Sec. 161, I. P. C. previous sanction is a 
necessity, irrespective of the question whether 
the public servant was acting or purporting 
to act in the discharge of his official duty. 

The learned Magistrate in his explanation 
stated that in view of the language used in 
See. 197, Cr. P. C. “...the provision is not in¬ 
tended to be applied in cases where a public 
servant does not act in the discharge of his 
official capacity**. That this view is clearly 
wrong will appear from the decisions report¬ 
ed in ‘GURUCHARAN SINGH v. STATE* 
1952 Cri L J 316 (Punj). 

The learned Magistrate could not have 
therefore taken cognizance of the complaint 
and should have dropped the proceedings. 

The learned Magistrate in his explanation 
further stated that the accused persons did 
not seem to be prejudiced, even if sanction 
is deemed necessary. This is clearly incor¬ 
rect as the greatest prejudice has been oc¬ 
casioned to the petitioners by the case against 
them being dragged from 14-10-50 to uptil 23- 
5-52 while the case was liable to be dropped 
in the very beginning because of want of 
sanction. 

The learned Magistrate in his explanation 

r u Sta ed o that ln view of certain actions 

hrfH h 1w 0n?e %s e,ary " nd s - p - it should be 
held that implied sanction was given to the 

prosecution. The theory of implied sanction 

appears to me to be a novel one. It is clearly 

unknown to low. It has been held in ‘IN rf 

DEVANUGRAHAM*. 52 Cri. L J 29 (Mad) 

16 ? i Sa p c" tI 0r h« Dros f cut } on und « Sec. 

ibl, I. P. C. to be a legal one should be 
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clearly evidenced either from the order grant¬ 


ing the sanction or other documentary evi¬ 
dence placed before the Court or even oral 
evidence that the facts were placed before 
the officer from whom sanction was sought. 

The learned Magistrate in iiis explanation 
further stated that the petitioners did not take 
such objection at the earliest opportunity and 
allowed the case to proceed for more than 5 
months and that under Sec. 537, Cr. P. C., also 
the objection failed. I have elsewhere made 
the strongest comments on the conduct of the 
learned Magistrate for dragging the case in 
this manner from 1-1-10-50 to 2:5-5-52. The 
petitioners could hardly be blamed for allow¬ 
ing the case to proceed with when they were 
not responsible for either initiating the pro¬ 
ceedings cr terminating the same. No onus 
lies on the accused petitioners to take the ob¬ 
jection which should have been taken notice 
of by the learned Magistrate on his own ini¬ 
tiative. The learned Magistrate should have 
made himself conversant with the provisions 
of Sec. 6 of the Prevention of Corruption Act 
(Act II of 1947) and acted accordingly. 

| Section 537, Cr. P. C., cannot in my opinion 
cure an illegality of this kind which cuts 
away the basis of the prosecution.” 

(4) Suffice to say the above observation is on 
the face of it correct. Accepting the recommen¬ 
dation, therefore, it is ordered that the proceed¬ 
ings taken against the two accused (petitioners) 
are quashed as they have been taken without 
the previous sanction for prosecution of the ap¬ 
propriate authority as required by law (Section 
6 of the Prevention of Corruption Act 1947 (Act 
II of 1947) ). 

B/D.H. Order accordingly. 
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SEN GUPTA J. C. 

Ibrahim Ali, Defendant-Petitioner v. Smti. 
Muhibunnessa Khatum, Plaintiff-Opposite 
Party. 

Civil Misc. Case No. 37 of 1950, D/- 20-3- 
1951. 

Civil P.C. (1908), O. 9 R. 4 — Limitation — 
Dismissal of suit under R. 3 on 18-5-1950 — 
Application for restoration on 8-7-50 — Appli- 
cation not saved by S. 5A, Limitation Act — 
(Limitation Act (1908), S. 5A and Art. 163). 

Section 5A of the. Indian Limitation Act 
was introduced by Ordinance 31 of 1947 by 
the Governor General in exercise of the 
powers conferred on him by S. 42 of the 
Govt of India Act of 1935, as adapted by 
India (Provisional Constitution) Order, 1947, 
to amend the Limitation Act temporarily 
due to conditions of unrest then prevailing. 
The ordinance not having been followed 
by any legislative enactment ceased to 
operate at the expiration of six weeks 
from the re-assembly of the J e g is ^ tu ^ e ’ 
under the provision of S. 42(2)(a) of the 
said Act and cannot therefore, operate 
against the provision of the Indian Limi¬ 
tation Act. Article 163 of the Schedule of 
the Limitation Act which prescribes the 
period of limitation for application to re¬ 
store suits dismissed under O. 9 R. 3 as 3U 
days from the date of dismissal applies to 
a case where the suit has been dismissed 
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on 18-5-1952 and the application for the re- 

jj t 2 r ? 0 U ° n . of ‘ he , suit to file presented on 

o-/-19o0 is therefore barred by limitation. 

* (Para 6) 

Art"!K 8 PC ' °' 9 R " N - 10; Lim - A “ 

Tamizuddin Ahmed Choudhury Khan, for 
Petitioner; Nagendra Nath Roy and Ramanath 
Lnakraborty and Anil Chakraborty, for Oppo¬ 
site Party. * 

ORDER: The facts of the case leading up 
to this application for revision are as follows. 

(2 > The opposite party filed a suit in the 
Munsif s Court at Dharmanagar but this was 
dismissed under O. IX, R. 3 of the Code of 
Civil Procedure in the absence of both the 
parties on 19-5-50. 

(3) On 8-7-50 the opposite party filed a peti¬ 
tion for restoration of the case to its original 
number. The period of limitation for filing 
such a petition was 30 days but the learned 
Munsif held that as a riot was going on at 
Dharmanagar at the time of the dismissal it 
was impossible for the parties to appear before 
the Court or to file petitions lor restoration 
earlier than it was done. The Munsif there¬ 
fore restored the suit in exercise of the powers 
under S. 151. Cr. P. C. and S. 5 of the Indian 
Limitation Act. The present petitioner has 
applied for the revision of this order. 

(4) The only grounds taken for revision were 
that the trial Court had no power to extend the 
period of limitation by application of S. 151, 
C. P. C. or S. 5 of the Indian Limitation Act. 

(5) While conceding that S. 151 of the C. P. 
Code and S. 5 of the Indian Limitation Act 
are not applicable to the facts of the present 
case, the learned Advocate for the opposite 
party relied on the provision of S. 5A of the 
Indian Limitation Act and argued that the 
present case was covered by this provision and 
the application was not, therefore, barred by 
limitation. 

(6) Section 5A of the Indian Limitation Ad 
was introduced by Ordinance XXXI of 1947 
bv the Governor-General in exercise ot the 
powers conferred on him by S. 42 of the Gov- 
eminent of India AH of 1935, as adapted by 
Indian (Provisional Constitution) Order. 1947. 
The object was to amend the Act temporarily 
for the conditions of unrest riots or other dis¬ 
turbances—then prevailing. The ordinance was 
not followed by any legislative enactment. 
Naturally, therefore, it ceased to operate at the 
expiration of six weeks from the re-assembl.v 
of the legislature, under the provision of S. 42 
(2) (a) of the said Act. This ordinance cannot 
therefore operate against the provision of the 
Indian Limitation Act. Article 163 of the Sche¬ 
dule of the Indian Limitation Act prescribes the 
period of limitation for such a PPj}5 atl011 ?. 
days from the date of dismissal. The application 
was, therefore, clearly barred. 

(7) The learned Munsif had, therefore, acted 
without jurisdiction in setting aside the ordei 
of dismissal after the period of imitation. The 
application for revision must thcr f fo ,' 0 ' ^ 
allowed and the order passed by the learned 
Munsif in restoring the original suit va <- at ^: 

(8) Parties will bear their own costs of tins 
petition. Advocates’ fees Rs. 16/-. 


B/M.K.S. 


Rule made absolute. 
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SEN GUPTA J. C. 

Sona Mia, Petitioner v. The Govt, of Tripura, 
Opp. Party. 

Supreme Court Appeal No. 2 of 1951, D/- 
9-5-1951/* 

(a) Criminal P.C. (1898), S. 439 — Appeal 
of accused dismissed — Subsequent exercise of 
re visional powers and enhancement of sentence 
after notice to convict — No illegality — (Cri. 
P.C. (1898) — S. 423) — (Criminal P.C. (1898) 
S. 369). 

Where while dismissing the appeal by 
the accused the court leaves the question 
of sentence open for decision by exercise 
of revisional powers of the court after 
issue of notice on the convict to show cause 
why the sentence should not be enhanced, 
the court would be acting within jurisdic¬ 
tion if the sentence is enhanced under revi¬ 
sional powers after calling upon the con¬ 
vict to show cause against the enhance¬ 
ment. AIR 1935 P.C. 35 Relied upon. 

(Para 5) 

This revision cannot be said to be revi¬ 
sion of its own order by the Court. S. 369, 
therefore, has no application. (Para 6) 

Anno: Cri. P.C. S. 423 N. 1, 33. S. 439 N. 8, 
29, S. 369 N. 2. 

(b) Criminal P.C. (1898) S. 439 — Notice to 

snow cause against enhancement of sentence — 
Cause shown — Court can consider points rais¬ 
ed even if these were raised and considered be¬ 
fore in appeal from conviction by accused _ 

There is no illegality. (It was also held that 
there was no prejudice caused to accused by 

H# 2& u “‘®p> ■- (Criminal P.C. (1898) S. 
3G9). AIR 1939 Rang. 392 Ref. (Para 7) 

Anno: Criminal P.C. S. 439 N. 32, 46 S. 369 
N, 2» 

(c) Criminal P.C. (1898) S. 439 — Case un- 
der S. 302 Penal Code — Sessions Judge as- 
sertmg that sentence of death was only appro¬ 
priate sentence — No extenuating circum¬ 
stance worth the name — Sentence of trans¬ 
portation for life held could not be called to be 
in accordance with law — Sentence is open to 
revision — (Penal Code (1860) S. 302). 

302 N°k M, S ' N ' 29 Pena ' ” 

(d) Criminal P.C. (1898) Ss. 216, 289 and 

wi n^ C0mDUt i ,D K ff COUrt k bound lo summon 
witnesses named by accused — Some witnesses 

not summoned — Accused not desiring to sum¬ 
mon witnesses, when asked by Sessions Judge 
under S. 289 — Accused held not prejudiced 
by failure of committing court to call witnesses 

a „ (para 11 > 

53?N. 0 25f27 S> 216 N ’ 2 S ‘ 289 N ‘ 9 S ‘ 

(e) Constitution of India, Art 124(lWoi 
Certificate of fitness - PrSe8&. ,(c) “ 

The principle on which a certificate of 
fitness under Art. 134(1) (c) is expected to 
. ? a ?J ed ,s practically the same on 
which the Supreme Court would normally 


Petition for leave to appeal to the Sup- 
reme Court under Art. 134(1)(c) of the 
Constitution of India against judgments 

f-r! ed a™’ 5 w an o 3 ,°' 4 ‘ 51 respectively in 
Cri. App No. 2 of 1951 and Cri Rev 

m 51, tbe ,‘ atler being reported in 
AIR 1952 Tripura 16: 1952 Cri. L.J. 1490 


grant leave of appeal. Generally speaking 
Supreme Court will not grant special leave 
(o appeal in criminal cases unless it is 
■shown that exceptional and special cir¬ 
cumstances exist, that substantial and 
grave injustice has been done and that the 
case in question presents features of suffi¬ 
cient gravity to warrant a review of the 
decision appealed against. It would be 
opposed lo all principles and precedents if 
the Supreme Court were to constitute itself 
into a third Court of fact and after re¬ 
weighing (he evidence come to conclusion 
different from that arrived at by the trial 
•fudge and the High Court. (Case held not 
lit lor granting Certificate). AIR 1946 PC 
16 and AIR 1950 SC 169 Relied on. 

(Paras 13 & 15) 

Nibaran Chandra Ghose, for petitioner; Priya 
Na, h Banerji, Govt. Advocate, for the State. 
REFERENCES: Courtwar/Chronological/ Paras 
(’35) AIR 1935 PC 35: (36 Cri LJ 482) 5 

(,^> 1946 PC 16: (47 Cri LJ 489) 14 

( 50) AIR 1950 SC 169: (51 Cri LJ 1270) l 1 ) 

( 39) AIR 1939 Rang 392: (41 Cri LJ 108) 7 

ORDER: The petitioner was convicted un¬ 
der section 3l>2. I. P. C. by the Sessions Judge 
of Agarlala. agreeing with the opinion of the 
three assessors who aided him at the trial and 
sentenced to transportation for life. He preferred 
«.n appeal against the decision. The appeal against 
his conviction was dismissed and simultaneous- 

i y o 9 a £ as . lss " ed u ! )0n him under section 
’ .j ** , to show cause whv his senten^p 
should net be enhanced to one of death He 

enhanced. 2U,e accordinel * v but the sentence wat 

(2) The petitioner has thereupon applied to 

Z % ce *H flcate “nder Article 134 
( 1 ) (c) of the Constitution of India that the 

Court : 5 3 m ° ne f ° r appeal *0 the Suprcml 

the 3 peTrtioif arenas SSJ?™* suppOTt »' 

(i) Thai this Court had no jurisdiction to 
the appeal* sentcnce aftw having dismissed 

tn) That this Court had no jurisdiction at 
the revision to discuss matters already dis¬ 
cussed during the appeal. y 1 

(in) That the sentence passed by the Sessions 
Judge not being illegal, the enhancement there¬ 
of was illegal and ultra vires • e 

*■*■£- is. 

(V) That the petitioner was prejudiced— 

(a) as the post-mortem examination of the 
deceased had been held in the absence of 
the Divisional Judicial Officer who was 
directed by the Sub-Divisional Oflicer to 
be present at such examination, 

(b) as the blood-stained beddings were 
produced before the Court and 

• W Vhe ,h 44»X°M„p n ” 1 — 

Point r w: P °Th S e JuSeiSSot^ttf**iu« ; 

KS Jo r d's aPPCa ‘ " ,he Peli,i ”" er with 

* * 

The conviction of the appellant bv it,, 
tornod Sessions Judge 
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The appeal therefore must stand dismissed. 

It appears that the learned Sessions Judge 
has dealt \.il*i the appellant too leniently in 
indicting the punishment of transportation 
for life, in a case of such brutal and inhuman 
murder of an old man in his sleep. It is 
not clear what extenuating circumstances led 
him to do so; ail that is available from his 
judgment is that the lesser sentence was 

jusuiied by “.of the appellant 

.There is however prima facie 

no material for showing that these woyild 
amount to any extenuating circumstance. It 
is therefore necessary to consider whether 
the punishment of the appellant should be 
enhanced to one of death, by revision under 
Secuon 439, Cr. P. (J. This will be done 
separately. 

* * * • >1 

(5) This meant that the conviction of the 

petitioner was upheld but the order about 
sentence was left open for decision by exercise 
of the revisional powers of this Court, after 
issue of notice upon the convict under Section 
439, Cr. P. C. giving the convict an opportunity 
for showing cause why the sentence passed 
upon him should not be enhanced to one of 
death. This Court cannot in the circumstances 
be said to have acted without jurisdiction in 
enhancing the sentence. This view of the case 
appears to find support from the Ruling of the 
Privy Council in the case of — ‘Chunbidya v. 
Emperor’, AIR 1935 P C 35. „ 

(6) This revision cannot also be said to be a 
revision of its own order by this Court and 
S. 369. Cr. P. C. cited by the learned Advocate 
for the petitioner has therefore no application 
to this case. 

(7) Point (ii): Section 439 (6) gives the ac¬ 
cused an opportunity for showing cause against 
his conviction on a notice to show cause why 
his sentence should not be enhanced. When such 
cause is shown, the Court is expected to con¬ 
sider the points raised even if tnese had been 
raised before and, therefore, there is no il¬ 
legality or irregularity as suggested. The 
learned Advocate for the convict referred to the 
decision by the Rangoon High Court in the case 
of — ‘the King v. Nga Ba Samg, AIR 1939 
Rang 392. Even assuming this decision to be 
correct the petitioner cannot be said to have 
been prejudiced in any way when this Court 
discussed the points raised by himself against 
his conviction, as it was more to his advantage 
than what is warranted by the decision in the 
Rangoon High Court. 

(8) Point (hi): The order in the revision 

case shows why the sentence was enhanced It 
was held by the learned Sessions Judge that 
a sentence of death was the only appropriate 
sentence. Such an assertion was dearly justi¬ 
fied bv the facts of the case. When no ex¬ 
tenuating circumstances worth the name, could 
be put forward after such an observation, t 
lesser sentence passed cannot be said to lie ac 
cording to law and was tberefore ooon to re- 
vision. The enhancement of sentence was 
therefore in order. , . 

(9) Point (v): This point .his already been 
discussed in the judgment of Revision Case No. 

Cl01 Under Section 216. Cr. P. C. the Com¬ 
mitting Magistrate is bound to summon .he 
witnesses named by the accused. 

I (11) In reply to the question of the Sessions 
'Court under Section 289. Cr. P. C. however the 
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accused did not want to adduce evidence. Nor 
a a his pleader state that he meant to adduce 
ewaente. If he had wanted to do so, he might 
ha.e got his witnesses summoned by the Ses¬ 
sions Court. In the circumstances the accused 
cannot be said to have been prejudiced by his 
witnesses not being summoned by the Com¬ 
mitting Magistrate. 

(12) Point (v) (a): The absence of any Magis¬ 
trate at the post-mortem examination’did not 
by itself vitiate such examination or make the 
medical evidence about post-mortem examina¬ 
tion inadmissible. The accused had full oppor¬ 
tunities of challenging his evidence and was 
not, therefore, prejudiced. 

(b) Non-prcduction of blood-stained materials 
has been discussed in the appellate judgment 
and no further comment is necessary. 

(c) The investigating officer was before the 
Court and the evidence of the material wit¬ 
nesses showed the position of the ‘machang’ al¬ 
though this was not shown in the sketch map. 
The presence of the ‘machang’ in the sketch 
map might have simplified the evidence but as 
it is there was plenty of evidence about the 
position of the ‘machang’ and its absence in 
the map was not. therefore, a very material 
defect which might have led to a miscarriage 
of justice. 

(13) Now, the principle on which a certificate 
is expected to be granted is practically the 
same on which the Supreme Court would nor¬ 
mally grant leave of appeal. 

(14) The opinion of their Lordships of the 
Supreme Court has been expressed very clearly 
in the case of — ‘Malak Khan v. Emperor’, AIR 
1946 P. C. 16. 

“The Privy Council will not review, or inter¬ 
fere with the course of criminal proceedings, 
unless it is shown that, by disregard of the 
forms of legal process or otherwise, substan¬ 
tial and grave injustice has been done. Where 
neither of these two things are present the 
Privy Council will not interfere on the 
ground that evidence was wrongly evaluated 
or was not sufficient to justify the conclusion 
reached. It requires more than an allega¬ 
tion or even proof that a Court might take a 
different view of the compelling force of the 
evidence given.” . 

(15) In the Supreme Court case of — Pntam 
Singh v The State’. AIR 1950 S. C. 169. their 

L .? t r h d 0 S the'supreme Court was not bound to 
follow the decisions of the Privy Council too 
rifddlv since the reasons, constitutional and 
n Jmini'ctntive which sometimes weighed 
iff the Privv Council need not weigh with 
♦2 Supreme Court, yet some of those pnn- 
cmles are useful as furnishing m many cases 

u 2Ss it is shown that exceptional and 

zgs&ss?"?:.’ 1 - 

and also that . n pr j n cioles and 

“It would be opposed to • to con . 

St.TO S3 ° [ «- a " d 
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after re-weighing the evidence, come to con¬ 
clusion different from that arrived at by the 
trial Judge and the High Court.” 

(16) Following these principles and others 
hithertofore accepted in the Privy Council and 
the Supreme Court I find no sufficient material 
in support of the prayer for granting a certi¬ 
ficate that this was a fit case for appeal to the 
Supreme Court. 

(17) The petition is therefore rejected. 

B/R.G.D. Petition rejected. 
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AtJul Gafur, Petitioner v. Govt, of Tripura. 

™5> U ?o-; ne F ou , r - t Appeal No. I of 1951, D/- 
jy-j-Uol Application for leave to appeal to 

rS£f. Court /t n ^ r Art -. 134 (1) (O of the 
Con^itutio-i °f India against the judgments, 

16_5 r 1 <i ;>1 and 20-3-51 in Cri. App. No. 1 of 
I.)5I ant. No. 11 of 1951, respectively, the latter 
being reported in AIR 1952 Tripura' 10. 

,J;V h Cr - p - C. (1898), Ss. 428 and 287 - State- 
2h C ? u • y accused before committing magistrate 
court *'of ~ Sessions Judge and 

in 1 ppcal - are boun d to consider this point 

ar Xt •fcass 

—sr , - , as t*a aurtfaias 

fiifM 1,c) ~ ' c ° mW " ti ' m 

Anno; Cr.P.C., S. 428 N. 9; S. 287 N. 1. 

(b) Constitution of India, Art 1^4 rn 

for non e i S Li inf f- renc ^ agailbit prosecution drawn 
rAH a n M^ pr< ^ UC m 01 ? of witness — Other evidence 
and sufficient for conviction — No certi- 
ficate^au be granted - (Evidence Act (1872), 

Anno: Evidence .Act, S. 114 N. 11 . *** ^ 

(c) Constitution of India. Art 124 fii 
Appreciation of Evidence - Questio^ of <C) “ 

on T iw ?K V l d ? nce °? * he material facts relied 
nf tho tK G lea A rned Sessions Judge and Uvo 

fiSffiasr= 

Courtwa r/Chronological/ Paras 

SS SS J® * 10 


iSSSlISMf. 

1 ifiiHBf, 
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11, 17 

13 

14 
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14 
12 
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(2) The petitioner was convicted on a charge 
under Section 302, I. P. C. by the Sessions Judge 
of Agartala, agreeing with the opinion of two 
oi the ihree Assessors who aided him in the 
trial, sentencing him to transportation for life. 
ine petitioner appealed against his conviction 
and the appeal was dismissed and on revision 
by t„is Court, in exercise of the powers under 
Section 439, Criminal P. C., the sentence was 
enhanced to one of death. The ore-sent petition 
is aimed against the dismissal of the appeal as 
well as the enhancement of the sentence. 

(3) The grounds on which the certificate is 
prayed lor are practically the following: 

1. that this Court was wrong in admitting in 
evidence under Section 428, Criminal P. C., the 
statement of the petitioner which was not 
tendered, under Section 287, Criminal P. C., by 
ne prosecution and read as evidence before 
the Sessions Judge. 

2. that the Court was wrong in not drawing 

contusion against the prosecution 
case on account of the non-produetion of some 
witnesses under the provision of Section U4 
of the Indian Evidence Act, and 

“I? 1 both the Sessions Court as well as 
this Court were wrong in believing the 
evidence of the witnesses which led to the 
conviction of the petitioner. 

W L th regard to point (1) this Court had 

dlted dy ir‘f- U i SSed th .t matter >» Order No. 7 
frr1min 1 a 6 i' J "i >1 In . ,L he rec ord of the appeal 

Stoner^ X C w“. W °“' d PreiUdl “ ,he 

(5) The only statements made by the netf- 
tioner before the Committing Magistrate and 
before the Sessions Court were that he was not 

of'Sn^° th ,h£ iL Sessions Court and the Cour! 
°L app . eal > wer * bound to consider this point in 

acafnJ t0 conclusion that the P charge 

a ??‘ n ^ ,b f accused was proved beyond reason- 

order d of b this E r n assumin 6 therefore that the 
order of this Court was wrong the ultimate 

effect could not have been different. 

“cpnd Point was also thoroughly 

ira-aa ‘ssn a® 

s* ssa » h ; assy; •s ss h « 

nciusion that the charge against the net! 
(.oner was proved beyond reasonable doubt 

-Av Re ? a r din e the third point this Court i, 

facts 6 rdied°on e , viden £? on the materia 

affits ffsissi srsva 

a*® -« rwa 

c», ( K )That J the de ceased died as a result of « 
stab-wound was not disouteH 1 ® 

Other witnesses S2 The LnW- 


2G Tripura 


Padmanaya v. Bidhu BhuSan (Lakshmi Narani J. C.) 


as having stabbed him. All these witnesses 
were relied on by two of the Assessors, the 
learned Sessions Judge, and this Court after due 
consideration. There are thus no material facts 
which should go to the Supreme Court for 
further consideration. 

(9) The principles followed in granting leave 
to appeal to the highest Tribunals, the Privy 
Council, the Federal Court, and the Supreme 
Court have been laid down by their Lordships 
from time to time. 

(10) In the case of — ‘Ibrahim v. King- 
Emperor’, AIR 1914 PC 155, their Lordships 

observed: 

“Leave to appeal is not granted except 
where some clear departure from the require¬ 
ments of justice exists”, and also 
“There must be something which deprives 
the accused of the substance of a fair trial 
or diverts the administration of law into a 
course which may be drawn into an evil 
precedent.” 

(11) In the case of — ‘Mohinder Singh v. 
Emperor’, AIR 1932 PC 234 their Lordships 
observed: 

“Their Lordships do not sit as a Court of 
Criminal Appeal,” and 
“The grounds that a wrong view had been 
taken of the meaning or effect of a Section 
of the Evidence Act or that upon a proper 
reading of the Section there was insufficiency 
of evidence to warrant the conviction, were 
merely points for a Court of Criminal Appeal 
and not for the Board.” 

(12) In the case of — ‘Dr. Hari Ram Singh 
v. Emperor’, AIR 1939 FC 43, their Lordships 
observed: 

“That the Privy Council may not grant 
special leave to appeal unless it be shown 
that by a disregard to forms of legal process 
or by some violation of the principles of na¬ 
tural justice, or otherwise, substantial and 
grave injustice has been done.” 

(13) In the case of —‘Mahomed Nawaz v. 
Emperor’, AIR 1941 PC 132, their Lordships 

observed* . 

"The Judicial Committee is not a revising 

Court of Criminal Appeal, that is to say, it 
is not prepared to or required to re-try * 
criminal case, and does not concern itself 
with the weight of evidence or the conflict of 
evidence or with the inferences drawn from 
evidence or with questions as to corroboration 
or contradiction of testimony or as to whether 
there was sufficient evidence to satisfy the 
burden of proof.” 

and ‘The Judicial Committee cannot be asked 
to review the facts of criminal cases or set 
aside conclusions of facts at which the tribunal 
has arrived." 

(14) Similar principles were accepted by their 

Lordships in the cases of - Otto George 
Gfeller v. The King, AIR 1943 \; 1R 

'Ernest Prempeh v. The King’, AIR 

(15) In the case of 'Malak Khan v- &nP * 
AIR 1946 PC 16, their Lordships observed. 

"The Privy Council will not review or inter 
fere with the course of criminal P™**} 1 “jg 

not 1 sufficient 6 to V fustify°the^ccmdusjon 
It requires more than an allegation or even 
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proof that a Court might take a different 
” f the com P elhn S force of the evidence 

06) In the Supreme Court case of — 'Pritam 
Singh v. The State’,. AIR 1950 SC 169, the? 
Lordships held that 

"though the Supreme Court was not bound 
to follow the decisions of the Privy Council 
too rigidly, since the reasons, constitutional 
and administrative, which sometimes weighed 
with the Privy Council need not weigh with 
the Supreme Court, yet some of those prin¬ 
ciples are useful as furnishing in many cases 
a sound basis for invoking the discretion of 
the Court in granting special leave” 
and it was further held that 

“Generally speaking Supreme Court will not 
grant special leave to appeal in criminal cases 
unless it is shown that exceptional and 
special circumstances exist, that substantial 
and grave injustice has been done and that 
the case in question presents features or 
sufficient gravity to warrant a review of the 
decision appealed against” 
and also that: 

“It would be opposed to all principles and 
precedents if the Supreme Court were to con¬ 
stitute itself into a third Court of fact and 
after re-weighing the evidence, come to con¬ 
clusion different from that arrived at by the 
trial Judge and the High Court.” 

(17) It has been laid down by their Lord- 
ships in the case of — ‘Mohinder Singh v. Em¬ 
peror’, AIR 1932 PC 234, that: 

“For them to interfere with the criminal 
sentence there must be something so irregular, 
or so outrageous as to shock the very basis 
of jurisdiction.” 

(18) The principles which apply in granting 
leave in any case to appeal to the Supreme 
Court have also to be considered by this Court 
in issuing a certificate that the case is a fit 
one for appeal to that Court. 

(19) On a careful consideration of the 
materials in the present case this Court is 
clearlv of the opinion that neither the Privy 
Council nor the Federal Court nor the Supreme 
Court would entertain an appeal in this case 
on application of the principles enunciated 

above. 

(20) This Court is not, under w 1 ® circum¬ 
stances of the case, in a posiOon to certify that 
the case is a fit one for appeal to the Supreme 

Co Sfj The application is therefore rejected. 
B/RGD Application rejected. 
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Padmanava Bhattacharyya and others, PeU- 
tioners v Bidhu Bhusan Das, Opposite Party. 
Crtaiil Ref. No. 17 of 1952, D/- 10-10-1952. 
Criminal P.C. (1898) Ss. 144, 145 — Scope 

— Dispute relating to posse* 300 P °L<3ings 
Likelihood of breach of peace — Proceedings 

under S. 145 are proper. 

Where the dispute between the parties 
about possession of two plots °* anc \u„ 
likely to cause breach of the peace 
right course is to take proceedings utfler 
q 14S Cr P. C. Proceedings under £>• 
144, ft. P C. is a poor substitute for pro- 

SSPUrSJ- oace £■ all as far as 
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Criminal Courts are concerned, as ordi¬ 
narily no order under S. 144 remains in 
force for more than 2 months from the 
making thereof. (Para 3) 

Anno: Cr. P. C., S. 145 N. 4 Pts. 5, 6. 

ORDER: The learned Sessions Judge has 
recommended this motion with a view of 
taking action by this Court u/s 439, Cr. P. C. 
for quashing the proceedings before the 
Magistrate in case No. 37 of 1952 u/s 145, 
Cr. P. C. when another application u/s 144, 
Cr. P, Code has also been pending before him 
between the same parties. 

(2) I have carefully gone through the report 
of the learned Sessions Judge made to this 
Court u/s 438, Cr. P. C. and other relevant 
matter on the record. 

(3) Section 144, Cr. P. C. yields, where a 
special condition of Section 145, Cr. P. C. is 
fulfilled. A Magistrate is bound to take ac¬ 
tion u/s 145, Cr. P. C. when he finds that 
there is a real dispute tending to a breach of 
the peace. In the present case, the dispute 
between the parties is about possession of the 
iwo plots of land, the learned Magistrate has, 
therefore, adopted the right course in taking 

P f*°n ee ?u ng 5- u/ * s 145 > Cr - P - C - is to 

settle the dispute permanently as far as Crimi- 

na! Court is concemed. Proceedings u/s 144, 
11/c ia* n 3 rP°r? su hstitute for proceedings 
nnL V 45, n r * Cm wh^h settles the matter 
once for all as far as Criminal Courts are con¬ 
cerned, as ordinarily no order u/s 144, re¬ 
mains m force for more than 2 months from 
the making thereof. 

(4) I, therefore, find myself unable to ae- 
cept the recommendation made in the motion 
by the learned Sessions Judge in this case. It 
is rejected. 

C/D.R.R. Reference rejected. 
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Al° OppSe p a d rt r ,her - Pemimm v ' Naib 

Criminal Revn. No. 6 of 1950, D/- 12-7-1950 
(a) Penal Code (1860), Ss. 361 and 363 — 

ttXe*- “Sov'a" 

have been at the Instance of mother — Subse¬ 
quent ratification by mother — Effect. 

r”! er u 0f a minor Muslim girl con- 
tinues to be her guardian even after her 

!Tno r c n t age V Bl ^ after marriage she 

goes to live in her husband’s house and 

he natural guardianship appears to have 

been transferred by the mother 1th! 

father of the girl’s husband the continu- 

exf st wheS 3t n P f? Slti ° n T St be deemed to 
exist when after a short visit to her 

? nd . uncIe ’ s house she is being 
! a J“. n back to his own house by the hus- 
riahtf.,i He 1 ? u i t be then deemed to be the 
[hfl h m^Ln CUst ^ ian , and law * u l guardian of 
3e! ip c r t thi l tl ! e s 

l ’u mother having nothing to do 

WhJri ?h° tec V° n a ‘ the t‘me (Para 6) 
^ bere minor is removed from the 

flnd t0 fhl 0t the h , u * band while so returning 
} h f rei * ov . al is proved to have been 

a V5u instance of or under the in¬ 
stigation of the mother of the minor, such 


taking would be lawful as in that case the 
guardianship of the complainant must be 
deemed to have been terminated by the 
action of the mother, the normal legal 
guardian. When she is removed neither at 
the instance nor under any instigation of 
her mother an offence under S. 363 Penal 
Code is committed and a subsequent rati¬ 
fication after the completion of the offence 
cannot take the case out of the purview of 
S. 363, I.P.C. (Para 7) 

Anno: Penal Code, S. 361 N. 4; S. 363 N. 1. 
.(b) Criminal P.C. (1898) S. 342 — Non-com¬ 
pliance with section — Effect — Irregularity 
complained of in recording statement only of 
nominal nature not prejudicing accused — De¬ 
fect is curable under S. 533 of the Code. 

(Paras 8 and 9) 

Anno: Cr. P. C., S. 342 N. 35; S. 533 N. 9. 

Priyanath Bannerji and Arman Ali Munshi, 
for Petitioners; Nagendra Nath Das Gupta, for 
Opposite Party. 

REFERENCES: Courtwar/Chronologicai/ Paras 
C3G) AIR 1936 PC 253(2): (37 Cri LJ 897) 8, 9 
(’05) 32 Cal 444: (2 Cri LJ 328) 6, 7 

(’23) AIR 1923 Cal 672: (24 Cri LJ 712) 6 

(’43) AIR 1943 Pat 212: (44 Cri LJ 590) 6, 7 

ORDER: This Rule is directed against an 
order of the Sessions Judge of Tripura dismissing 
an appeal against the conviction of the peti¬ 
tioners Oyali Mia and Sona Mia, father and son, 
under Section 363. I. P. C. by the Saddar Magis¬ 
trate of Agartala, sentencing each of them to 
rigorous imprisonment for six months. 

(2) The case for the prosecution In brief was 
that Jahora, a girl of seven years was given in 
marriage to the Complainant’s son and was living 
in the Complainant’s house when she was taken 
in Naiyar (a causal visit) to her mother’s house & 
from there to the house of an uncle of hers. 
While returning from there with the com¬ 
plainant, she was forcibly taken away by the 
Petitioners for giving her in marriage with 

(3) The defence was that Jahora was actually 
married to Sona Mia, that the complainant was 
not the lawful guardian of Jahora and that the 
story of kidnapping was false. 

(4) Both the learned Magistrate and the 
learned Sessions Judge found as a matter of fact 
that Jahora was married to the Complainant’s 
son and that the Petitioners had forcibly taken 

u£n aW K y fr0m the custod > T of the Complainant 
while she was accompanying him to his house. 
It was further found by the Courts that the 
defence story of Jahora's marriage with Sona 
Mia was not true and that the mother was, 
after the occurrence, won over to support the 
defence version of the case. 

(5> The legality of the conviction was chal- 
lenged before this Court on two grounds viz 
that the complainant was not the lawful guardian 

m * m i£ or ,'{ ah0 I a at the alle * ed occurrence 
and that the alleged removal of Jahora from the 

custody of the Complainant was at the instance 
™ he t r ™° the , r - W was argued that the conviction 
was bad In law on both these accounts. 

(6) With reference to the first ground reliance 
” s i 1 " ced ™ the . ^gs In the cases of — 1 Korban 
^ King Emperor 1 , 32 Cal 444, - ‘Darajuddin 
^ kanda v. Emperor 1 . AIR 1923 Cal 672 and _ 
Banamali Tripathl v. Emperor" air i 040 p„. 
212. It has been held in dl !£! 

0f a . mtno / t girl continues to be her 

guardian even after her marriage This eenprai 
proposition is not challenged. The iSs Ttfi 
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present case however appear to be peculiar. 
Alter the marriage oi Jaliora she went to live 
iii her husbands house and the natural guar¬ 
dianship appears to have been iransierred by the 
mother to the father of the girl’s husband, the 
Complainant. It does not appear that anybody 
over challenged the guardianship of the 'Com¬ 
plainant. Jahora s mother does not appear to have 
repudiated this. The fact that Jaliora came to 
her mother and then to her uncle in Naiyar, also 
shows that she was in the ordinary course to go 
back to the Complainant’s house. There is no evi¬ 
dence that either the mother or the uncle disputed 
this. When the Complainant was bringing Jahora 
to his house during the continuance of this posi¬ 
tion he must be deemed to be the rightful cus¬ 
todian and lawful guardian of the minor Jahora, 
within the meaning oi Section 361 I. P. C., the 
mother having nothing to do with her protection 
at the time. 

(7) If the removal from the custody of the 
Complainant could be proved to have been 
effected at the instance of or under the instiga¬ 
tion of the mother of the minor, such taking would 
be lawful as in that case the guardianship of the 
Complainant must be deemed to have been ter¬ 
minated by the action of the mother, the normal 
legal guardian. This view has also its support 
from the opinion expressed in the decisions in 
Korban’s case (32 Cal 444) and Banamali Tri- 
pathi’s case (AIR 1943 Pat 212) referred to above. 
None of the Courts below however found that 
the taking of Jahora was at the instance of or 
at the instigation of her mother. On the other 
hand the clear finding of both the Courts is 
that Jahora’s mother was won over after the 
occurrence. But subsequent ratification after the 
offence was completed, cannot take the case 
out of the purview of Section 363, I. P. C. 

(8-9) (His honour after examining the evidence 
and dismissing the second contention of the peti¬ 
tioner as an afterthought and untrue proceeded.) 
Besides the points referred to above it was argued 
that the trial Court failed to comply with the 
provision of Section 342, Cr. P. C. in recording the 
statement of the petitioners and this was fatal to 
the prosecution. Reference was made in this con¬ 
nection to the Privy Council Ruling in the case 
of —‘Nazir Ahmed v. King Emperor’, reported in 
—’AIR 1936 P. C. 253(2), where it was observed 
that “where a power is given to do a certain thing 
in a certain way the thing must be done in that 
way or not at all”. The comment has reference 
to an irregular record of confession on which a 
.conviction was based. In the present case how- 
lever the irregularity is only of a nominal nature 
and does not appear to have prejudiced the peti- 
turners in any way. The irregularity complained 
'of is thus curable under Sec. 533 U. r. c. 

Prom what has been stated above and on a 
consideration of the other facts and circumstan¬ 
ces on record this Court is of the opinion that the 
Rule must be discharged. 

B M.K.S. Rl,le discharged. 


A. I. R. 1952 TRIPURA 28 
SEN GUPTA J. C. 

Hara Krisna Dewan and others, Appellants v. 
Ram Surat Pandey, Respondent. 

Second Appeal No. 3 of 1951, D/- 7-5-1951. 

T. P. Act (1882), S. 54 — Contract of sale - 
Conflict between boundary and area — Inten¬ 
tion of parties — Non-performance of contract 
— Remedy of parties — (Evidence Act (lo<4>, 
Ss. 14, 93 and 95). 


&. I.B. 

Whenever there is any conflict between 
tne boundary ana area of any specific land 

-adJrpH f , r , l ten k 0n of the Parties can be 
the circu mstances. AIR 1931 
^ai 590, Rel. on. 

When there is no vagueness in the 
boundaries the definite boundaries must 
prevail and the area must be taken to be 
approximate AIR 1934 Cal 851; AIR 1926 

v al 1937 Lah 940 and AIR 1937 

Nag 281, Rel. on. (Para 9) 

A contract for sale of homestead land, to 
be transferred after the necessary permis¬ 
sion was obtained from the Collector, spe- 
ciiied the land by boundary and also men¬ 
tioned the area. But there was nothing 
to show that the area mentioned was 
actually verified by the parties by measure¬ 
ment or that it formed the basis of the 
price fixed. The land was to be transferred 
within a specified time and the proposed 
vendee was to lose his deposit if he failed 
to perform the terms of the contract while 
the vendor was to be liable for the 
return of the earnest money with damages 
if he failed: 

Held (i) that the contract was one for 
sale of land defined by boundary and not 
by area and therefore the proposed vendee 
was not entitled to refuse to complete sale 
and recover the earnest money with 
damages on ground that the land offered to 
be transferred did not correspond with the 
area mentioned in the agreement and that 
the other party could not obtain permis¬ 
sion to sell the entire area. (Paras 7, 10, 12) 

(ii) that he could not also succeed on a 
vague contention that the necessary per¬ 
mission could not be obtained in respect of 
certain portion within the boundary 
without stating which portion and also 
without showing that the obtaining of such 
permission for the transfer of any such 
indefinite and unascertained portion was 
necessarv at all. (Paras 11, 12) 

Anr.o: T. P. Act, S. 54 N. 23; Evi. Act, S. 14 
N. 3; S. 93 N. 2; S. 95 N. 3. 

Abani Kanta Shvam Choudhury, for Appel¬ 
lants; Nagendra Nath Roy and Anil Chandra 
Chakravorty, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 

C31) AIR 1931 Cal 596: (58 Cal 686) 8 

(’34) AIR 1934 Cal 851: (*^3 Ind Cas o32) 9 

1’37) AIR 1937 Lah 940: (175 Ind Cas 424) 9 

•37 AIR 937 Nag 281: (173 Ind Cas 680) 9 

j-S) AIR 1926 Pat 257; (98 Ind Cas 351) 9 

JUDGMENT: This is a second appeal by the 
plaintiff against the appellate decree of the 
District Judge of Agartala reversing the decree 
in his favour passed by the Subordinate Judge 
of Agartala, in a suit for recovery of the earnest 
money with damages for non-performance of 
a contract for sale of certain lands. 

(2) Baina-patra Ex. 1 was executed by the 
defendant for the sale of some home-stead land 
with huts standing thereon on receipt of an 
advance of Rs. 1,000/- out of the agreed con¬ 
sideration of Rs. 5,300/-. It was agreed in 
the Baina-patra that the lands within specified 

boundaries and with an area 2 , k f]| hi 
•Ganda’ and odd, would be transferred within 
a specified time, after, taking the necessary 
permission from the Tripura Collectorate. As 
there was delay in getting the Permission an 
Ekrarnama Ex. 2 was executed bythe delen 

dant with slight ampUfication °f the terms ofUie 

baina-patra. It was agreed here that the neces 
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sary permission should be obtained & a Kawala 
executed by the end of Chaitra, 1357 T. E., on 
the plaintilfs paying the balance of the consi¬ 
deration. There was a further condition in 
Ex. 2 that in case of non-payment of the 
balance of consideration by the plaintiff within 
the specified time, the advance of Rs. 1,000/- 
would be forfeited and if the defendant failed 
to execute the Kawala within that time, he 
would be liable to refund the earnest money 
with damages. 

(3) It is not disputed that the defendant got 
permission to sell 13 gandas and odd and then 
about another 4 gandas of the lands and offered 
to execute the kawala. The plaintiff’s conten¬ 
tion however was that as the defendant could 
not secure permission for the sale of the entire 
1 kani l ganda and odd, as covered by the 
agreement, he was entitled to the refund of 
the earnest money with damages, in terms of 
the agreed condition. 

(4) The defence on the other hand was that 
the agreement was for selling the entire lands 
within the definite boundaries as given in the 
documents Exs. 1 and 2 and as the plaintiff was 
not prepared to take the Kawala on payment 
of the balance of consideration within the stipu- 

■ • the advance was forfeited and the 

plaintiff was not entitled to the refund claimed. 

( 5) The trial Court decreed the suit in favour 

Plaintiff but the first Court of appeal 
held that there being some discrepancy between 
the area and the boundaries mentioned in the 
bainapatra and Ekramama, the boundaries, on 
the basis of which the plaintiff had as a matter 
of fact, entered into the agreement of transfer, 
must prevail and therefore the plaintiff was 
J 101 entitled to the decree as passed by the 
learned Subordinate Judge. 

« has beer ? contended before this Court 
l hat . h ^ areas ^ven in the documents being 
definite the defendant must be held to have 

noMnVnn??*! tH f I ? nd !? y afea but as he wa * 
ln .u P° s . 1, ! on . *° transfer the entire stipulated 

claimed 6 P amtWr was entitIed to the refund 

thi ? ( ~ ppears f J°m the judgment of both 

thA l r 5i a { Co, d rt . and first Cour t of appeal that 
Jfjf. pa r tie f had > as a matter of fact, agreed 
upon the transfer of the land within the clear 

!xs d i ef ‘2$ boundaries given in uTdJSnJSS 
. s : 1 an< J *•' ** further appears from the 
evidence adduced that the area noted i^those 
documents were never measured with anv 
accuracy, at the instance of either of the 

hfj Jr 6 SC fi. be » °1 ,he documents stated in 

,hat he not ed the area from 
i C hai a, t'hf lher pape ? s - T1 }ore is nothing to show 
b ?t the areas given m those papers were 

at/e^nt aft ? r the actual measurement or were 
attempted to be verified. It is nobody’s case 

are l i “thp'W i'V 1S K flxec L on the basis of the 

(8) Whenever there is any conflict between 
he boundary and area of any specific land 

from 63 the ^drcumstamies 31 ^^^^ 11 vtew^^flnds 

1« r m 
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was that the boundary should prevail over the 
area. 

(9) It has further been held in several cases 

in the different High Courts that when there 
is no vagueness in the boundaries the definite 
boundaries must prevail and the area must 
be taken to be approximate. The following 
decisions may be referred to in this connection: 
— ’Bhola Nath v. Mrityunjay Chattopadhyay’, 
AIR 1934 Cal 851; — ‘Raghunandan Thakur v. 
Kishundeo Narain’, AIR 1926 Pat 257; — 
’Nandalal v. Ghulam Ahmad’, AIR 1937 Lah 
!»4ii and — Pannala! v. Bhaiyalal’, AIR 1937 
Nag 281. , 

(10) The plaintiff-appellants’ contention to 
the contrary cannot therefore be supported. 

(11) The appellants’ further contention 
seemed to be that permission of the Collector 
cculd not be taken for transfer of a certain 
portion within the boundary. This contention 
is however very vague and the exact portion 
for which permission could not be obtained has 
not been stated. It has also not been esta¬ 
blished that there was any necessity for taking 
any permission for any such indefinite and 
unascertained portion of land. This could not 
therefore have possibly stood in the way of 
transfer which the defendant was prepared to 
effect. 

(12) In the circumstances referred to above, 
the claim for refund by the present appellants 
was rightly dismissed by the learned District 
Judge. The appeal must therefore fail. 

(13) Appeal dismissed with costs and Advo¬ 
cates’ fees Rs. 30/-. 

C/M.K.S. Appeal dismissed. 
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LAKSHMI NARAIN J. C. 

Suresh Chandra Bhowmik, Petitioner v. 
Suresh Chandra Kapali, Opposite Party. 

Criminal Ref. No. 16 of 1952. D/- 2-9-1952. 

Criminal P. C. (1898), S. 145 — Proceedings 
dropped — Subsequent order for disposal of 
property. 

After the proceedings under S. 145 are 
dropped by the Magistrate, he becomes 
functus officio and has no jurisdiction to 
pass any order relating to the claim of the 
parties or to the disposal of the property The 
parties should be left to settle their 'rights 
in a competent Court or in any manner they 
choose. The attachment order automatically 
ceases. Where the crops of the attached 
land are auction-solij during the proceed¬ 
ings. on an application made by the party, 
the proper course would be to keep the 
amount deposited in Court until the party 
entitled to it has established his right in 
proper proceeding. (Para 3) 

Anno: Cr. P. C., S. 145 N. 29, 48. 

ORDER : The Sub-Divisional Magistrate, Sa- 
aar dropped the proceedings u/s. 145, Cr PC 
pending in his Court on 15-3-51 and released 
the disputed property from attachment. The 
crops of the land having been auction-sold 
during the proceedings the amount was de¬ 
posited in Court. On an application made oy the 
second party, the Magistrate, however, ordered 
that as the second party had grown the paddy, 
be J s entitled to the deposited amount. The 

mfnni d M S f- SSl °M J *« ge . has forwarded this Cri- 

r N m G6 ,„ of 1952 arisin 8 out of the 

Criminal Case No. 46 of 1950 of the Court of 
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the Sub-Divisional Magistrate, Sadar, with re¬ 
commendation u/s. 438, Cr. P. C., that the 
amount in deposit in Court should be kept in¬ 
tact until the party entitled to it establishes its 
right in a proper way. 

(2) The record of the case shows that the pro¬ 
ceedings u/s. 145, Cr. P. C. were dropped on 
15-3-51. After about 3 months on 3-6-52, the 
S. D. M. passed the following order on applica¬ 
tion of the party. 

“.It is reasonable to infer that the second 

party has grown the paddy and this party is 
entitled to the deposited amount for the 
auctioned paddy from the said land. By this 
order the Court is only deciding the petition 
who is entitled to the deposited amount.” 

(3) After the proceedings were dropped by 
the Magistrate, he became functus officio and 
had no jurisdiction to pass any order relating 
to the claim of the parties or to the disposal of 
the property. The parties should be left to 
settle their rights in a competent Court or in 
any manner they choose. The attachment order 
automatically ceased. On such an application 
as made by the party, the proper course would 
be to keep the amount deposited in Court until 
the party entitled to it has established his right 
in proper proceeding. The above order passed 
by the learned Magistrate is, therefore, without 
authority. 

(4) As recommended by the learned Sessions 
Judge, the above order passed by the S. D. M., 
Sadar, is set aside. The amount which is in 
deposit in Court should be so kept until the 
party entitled to it establishes his right in a 
proper proceeding. 

B/D.H. Order accordingly. 
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Wach Mahammad, Appellant v. Ali Mea 
and others, Respondents. 

Second Appeal No. 19 of 1950, D/- 9-4-1951. 

(a) Civil P.C. (1908) O. 32 R. 4 — Appeal 
by minors — No guardian appointed by Court 

— Minors* brother acting as their next friend 

— Brother js competent to conduct appeal on 

behalf of minors. (Para 8) 


Anno: C.P.C., O. 32 R. 4 N. 3. 

(b) Limitation Act (1908), Art. 144 — Ad¬ 
verse possession — Adverse possession against 
mortgagor — Such possession cannot operate 
against simple mortgagee till he acquires right 
to possess mortgaged property. (Para 14) 
Anno: Limitation Act, Arts. 142 and 144 N. 


84 Pt. 1. 

(c) Civil P. C. (1908) S. 11 — Mortgage suit 
by simple mortgagee — Trespasser in posses¬ 
sion of mortgaged property impleaded as de¬ 
fendant — Trespasser’s name struck out ot 
list of defendants as being unnecessary party 
- Suit decreed — Subsequent suit against 
trespasser for possession — Suit held not bar¬ 
red by res judicata. (Para 1G) 

Anno: C.P.C., S. 11 N. 42, Pt. 4. 

Nagendra Nath Roy, Anil Chandra Chakra- 
vorty, for Appellant; Nibaran Chandra Ghosh, 
for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’22) AIR 1922 Cal 32: (69 Ind Cas 841) 13 

(’24) AIR 1924 Cal 600: (79 Ind Cas 520) 13 

(’28) AIR 1928 Cal 250 13 


13 

13 


Mea (Sen Gupta J. C.) g 

( ' 23 83^) R 1923 Mad 160(2): ( " Ind Cas 

(’41) AIR 1941 Nag 72: (ILR (1942) 

Nag 145) 

(’29) AIR 1929 Pat 577(2): (121 Ind Cas 

4/1) 

Judgment: . This is a second appeal b 
the plaintiff-appellant against the decision of 
the learned District Judge of Agartala setting 
aside a decree for khas possession and mesne 
profits passed in his favour by the learned 
Munsif of Sonamura. 

(2) The facts out of which this appeal arises 
are briefly as follows : 

(3) The suit lands, with others, belonged 
originally to one Reajuddi. Chandraban Bibi 
respondent No. 20, daughter of Reajuddi, got 
a share out of Readjuddi's lands by virtue of 
a will of Reajuddi and also by inheritance 
from him. While in exclusive possession of 
the suit lands as such heir of Reajuddi, Chan¬ 
draban Bibi and her husband Safar Ali res¬ 
pondent No. 19 mortgaged the land to the 
plaintiff-appellant in Ashar 1337 T.E. for a 
consideration of Rs. 71/- only. It was a sim¬ 
ple mortgage under which the possession of 
the mortgage debt was not cleared the appel¬ 
lant secured a decree and in execution there¬ 
of, took delivery of possession of the suit land 
through Court in Sravan 1346 T.E. The appel¬ 
lant’s case was that the original defendant 
No. 1 dispossessed him from the suit lands 
early in 1347 T.E. and he therefore brought the 
suit in 1352 T.E. out of which this appeal 
arises, for khas possession and mesne profits. 

(4) The main defence in the suit was that 
the original defendant No. 1 Hashan Ali had 
purchased some share in 1335 T.E. from Sonai 
Bibi, a sister and heir of Reajuddi, and an¬ 
other share in 1336 T.E. from Arfan Bibi an¬ 
other daughter of Reajuddi. It was further 
alleged that Hashan Ali had previously been 
in possession of the entire lands of Reajuddi 
as a mortgagee and that both on this account 
and on account of his subsequent purchase he 
had been in possession of all the lands of Rea¬ 
juddi including the suit lands for over 25 
years, that the appellant’s story of possession 
by Chandraban Bibi and her husband was 
false and that the suit was therefore barred 
by limitation. Hashan All had also denied the 
title of Chandraban Bibi over the suit lands. 
Another plea of the original defendant was 
that as he was held to be an unnecessai^ party 
in the mortgage suit by the appellant, the pre¬ 
sent suit was barred by Res judicata 

(5) The trial Court held that Chandraban 
Bibi had inherited a share of Reajuddi s land 
and was in actual possession of the lands, 
which formed the subject-matter of the present 
suit, at the time she mortgaged them to the 
appellant and further that the appellant had 

taken possession of the sult . lands , th ™ u f n 
Court in execution of the mortgage decree in 
1246 T.E. He held therefore that the suit was 
not barred by limitation. The suit was there¬ 
fore decreed for khas possession and mesne 

P r< (6) On appeal the learned District Judge 
held that Hashan Ali had been in continuous 
possession of the suit lands together with 
other lands of Reajuddi at least from 1338 
T.E. and the appellants suit was therefore 
barred by limitation. It was further held that 
although the appellant had taken delivery 
possession of the suit land inJ 3 46 T.R m exe¬ 
cution of the mortgage decree, this was on y 
symbolical possession as Reajuddi s lands w 
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not partitioned between his heirs and succes¬ 
sors, and did not therefore affect the period 
of limitation which had already commenced 
from 1338 T.E. The appeal was therefore 
allowed and the appellant’s suit dismissed. 

(7) One preliminary point taken on behalf 
of the appellant was that the decree passed by 
the learned District Judge was infructuous as 
some of the minor defendant-respondents be¬ 
fore him were unrepresented. 

(8) The minor parties referred to above 
were respondents Nos. 7, 8 and 9, before the 
first Court of appeal. It appears that in the 
trial Court the father of these minors was im¬ 
pleaded as their natural guardian and served 
with notices as such. He did not however ap¬ 
pear in Court or give his consent to act as 
guardian. The minors were therefore unre¬ 
presented during the original suit. In the ap¬ 
peal before the District Judge however they 
were represented by their brother who acted 
as their next friend. As the Court has not 
previously appointed any guardian for these 
minors their brother was competent to con¬ 
duct the appeal on behalf of the minors. This 

« conformity with the provision of order 
32 Rule 4 of the Code of Civil Procedure. The 
appeal before the learned District Judge could 
not therefore be held to be bad for defect of 
parties. 

(9) I also agree with the learned District 
Judge that the non-representation of these 
minors before the original Court did not make 
the suit defective. 

(10) The real point urged on behalf of the 

appellant was that the suit was not barred by 
limitation. 3 

(11) It appears that the learned Munsif had 

!"J}“. f ° und ,hat Hashan Ali, the 
original defendant, had not right, title or inte- 

nf S tho n ki? SU1 f land ? hy Purchase from any 
° f J. h „ ( L he ! rs o f Reajuddi, that the previous 
ln his favour by Reajuddi was also 
redeemed an d that he was only a trespasser. 
J h h a , s . fi „ nd,n £ does , n °t appear to have been 

has akn telri H e K leam A e , d ? is ‘ rict Jud Be who 
passer heW Hashan Ah to be a P Ure tres- 

s bsrssjssf ^ S5& •agg 

rS W K h0 d il not also challenge the U le of 

Ghandraban B.bi as an heir of Reajuddi ° f 

(I 3 ) Now there is evidence to show that 
Safar Ali, husband of Chandraban was dis 

SSra mortgage L U,t ( aS S o? y ,K?tpe n ,., A i 

Ali, the a adtlSe 0f po^ses d s& S wo S uid n h by Hashan 


Badridas Ramri Shop, Akola’, AIR 1941 Nag. 
72; (4) — *Sital Ch .Majhi v. Parbati Charan 
Chakrabarty’, AIR 1922 Cal 32; (5) — ‘Sunda- 
ram lyar v. Thiyagaraja Pillai’, AIR 1923 Mad. 
160(2); (6) — ‘Mohan Bhakat v. Jagadayan 
Pandey’, AIR 1929 Pat 577(2) and other rulings 
of the different High Courts. 

(14) The rulings referred to above clearly 
laid down that adverse possession against the 
mortgagor could not operate against simple 
mortgagee till the latter acquired the right to 
possess the mortgaged land. No argument has 
been advanced to show that the principle en- 
nunciated in the rulings above was wrong or 
unacceptable. In the present case the appel¬ 
lant clearly brought the suit within 12 years of 
the date when he got formal delivery of pos¬ 
session of the lands through the Court. The 
suit was therefore clearly not barred by limi¬ 
tation. 

(15) The next question raised for decision 
was whether the fact that the lands of Rea¬ 
juddi were never partitioned between his 
heirs, would stand in the way of the present 
appellant’s getting exclusive possession of the 
suit lands. The present respondents before 
this Court are the heirs of Hashan Ali who 
was found to be a mere trespasser. They could 
therefore on no account be treated in the same 
way as the co-sharers of Chandraban Bibi — 
who might or might not have resisted the 
claim for exclusive possession. In the circum¬ 
stances the appellant appears to be entitled to 
recover khas possession of the lands which 
were in the exclusive possession of the mort¬ 
gagor. 

(IG) That Hashan Ali’s name was struck out 
of defendants in the plaintiff's 
mortgage suit did not bar the appellant’s suit 
for khas possession by the way of Res judi- 
cata. 

(17) In the result the appeal is allowed. 

(18) The decree passed by the learned Dis- 

Cour/reslored. “ ^ ^ ° f the 

( 10 ) Appellant will get his costs throughout. 
D/V.RJ3. Appeal allowed. 
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^ and anotber > Petitioners v. Ali 
Ahmed Kazi, Opposite Party. 

Criminal Ref. No. 18 of 1952, D/- 10-10-1952. 

(1898) S ' 145(4) - R^tora- 

satfrass-jsr ■ wssess ">" 

point of time, viz. the date of the P initial 
order or in case of forcible dispossession, 
a date within 2 months next preceding 

tiirha ° rder ; The p - arty complaining df s ? 
turbance of possession which is likely to 
give rise to a breach of the peace must 

month^ h ftf *t was in possession within two 
months of the initial order required to be 
passed under S. 145 Cr. P. c? In case of 

?o° nt ° h T Ph*°- r ^pSffiaryTrter, 1 fosses- 

™ c c r E p ;, c : s - 145 *«■ 

( 05) 32 Cal 1093: (2 Cri LJ 679) 


/Para 

3 
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ORDER: In proceedings u/s 145 Cr. P C 
which were started by Ali Ahmed Kazi against 
Elehus Mia and others on 3-10-50, Shri B. 
Dutta Magistrate, first class, Udaipur on 30-5- 
51, allowed the application of the first party 
by lifting the attachment of the land in dis¬ 
pute already made by his order dated 25-11-50, 
giving its possession to him and directing that 
he should remain in such possession until 
legally evicted. It was alleged that the 2nd 
party was in possession of the land from the 
month of Pous of that year. The preliminary 
order in this case was drawn bv the Magis¬ 
trate on receiving the police report called by 
him on 25-11-50. In his judgment the learned 
Magistrate has found that the second party 
had possessed the land forcibly on 12th Sept. 
1950 and since then they were in possession 
from over 2 months before the proceedings 
were drawn up by him on 27-11-50. It has 
also been held by him that the 2nd party was 
trespasser and its possession was not peaceful. 

(2) On a motion having been filed by the 
2nd party against the above order, the learned 
Sessions Judge Shri Umadas Gupta, has re¬ 
ferred the case to this court u/s 438, Cr. P. C. 
for setting aside the order of the Magistrate 
made in favour of the 1st party mainly on 
the ground that the learned Magistrate was 
not entitled to pass the above order in favour 
of the 1st party in view of sub-section 4 of 
Section 145, Cr. P. C. as the 2nd party, accord¬ 
ing to his own finding, has already been in 
possession of the land more than 2 months be- 


A. I. R. 

lore the passing of the order on 27-11-50. The 
explanation of the Magistrate in this conn™ 
tion ls^far from satisfactory. 

(3) Fromi the finding of the learned Magis¬ 
trate himself it is clear that the 2nd party was 
in de facto possession of the land in dispute 
tor more than 2 months before the initial order 
of the learned Magistrate passed on 27-11-50 
The question of possession has to be deter¬ 
mined with reference to a specified point of 
time, viz., the date of the initial order or in 
case of forcible dispossession, a date within 2 
montns next preceding such order — Tara- 
pada Biswas v. Nurul Huq’, 32 Cal. 1093 This 
is the material question for decision. The 
party complaining disturbance of possession 
which is likely to give rise to a breach of the 
peace must show that it was in possession 
within two months of the initial order requir¬ 
ed to be passed u/s 145, Cr. P. C. In case of 
a forcible dispossession more than 2 months 
prior to preliminary order, possession of the 
opposite party must be maintained. 

(4) As a result, the order of the learned 

Magistrate in favour of the 1st party directing 
that the 1st party should be restored to the 
possession of the land in dispute and restrain¬ 
ing the 2nd party from interfering with the 
possession of the 1st party and ordering that 
the 1st party should recover the premium of 
the land leased out by the police during attach¬ 
ment, is set aside. This motion is allowed. 
C/D.R.R. Reference accepted. 
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First Appeal No. 43 of 1951, D/- 3-10-1951 

(?> Part ™ r ? hi P Act <2 932 ), Ss. 4, 8 - Part- 
.nershxp and single venture — Distinction. 

a Z h n iS!?, 1 between the “single venture" 

i transaction finishes immediately 
after the purchase and the sale . There is no 

C iXZ V n\ °: h : canvi " 9 on °f the business", 
the sense that one or more partners continue 

to have the responsibility and to apply their 

tZ Cr cha^de m of b 'ih ir>9 ‘ stOTin 9< seIli ’>9 a *d keep¬ 
ing charge of the moneys over a lenath of 

period. If this length of V period, and th! scope 

a ** are de f ined toith reference to 

of coZnodL 56 ?^ ° r 1° parCiatlar Quantities 

nershTo If fv h We have a P articu! « r Part- 
If the cement itself the period 

^e mau caU^T preciselp defined then 

after bidding the money was to bepaidwidilV* 


N Anno : Partnership Act, S. 4, N. l^'S. 8, 

(b) Companies Act (1913) s 4 — 

P Whe e re~th R e iB l: t Tefund ‘ V contribuZn^' 
bS carried o^for^so™ **}! partnersf »P had 
tributiorTby tte JlaintifTt and the con ' 

association,illegal under S J^f «£"!?** ° f V* 
Act, had been appfi to 'tL 4i« ? „i;° Tnpan,cs 

to another hut it hno ZL*. u ^ om Associate 

iwvZ^n has not been started * 


1° ‘ ^““. ab ' e P r ‘uciple that the associate 
b . ack the money. The principle of 
,L 0 , does not come in h are, because the 
Ll h °h U9h COnte 7* plafc<i and agreed to has 

291 A 1 R Ul ? T ', TA tte fn in, R (38) 1951 Mad 
Pat 374 ReflnJ 9 6 11 591 AIR (30) 1943 

Anno’: Companies Act, S. 4, l/i®”* 9> W 

Amnm D "> 

Cases referred to: 

(Arranged in order of Courts, and in the 

V. hronologicall y- Lis t of foreign cases 

(’26) AIR (13) 1926 AU 591 : (48 All 735)" ^ 

( ’a11 256 (2?) 1940 A11 230 : < ILR U940) 
C M*d\m (38) 1951 Mad 291 : (ILR <1»1>. 
C43) AIR (30) 1943 Pat 374 : (22 Pat S)^ 

aufoSuX TlleS C J n to"s “4 T.h T3 m<! 

SS ™rS er „?e th V‘e^ VZ 

number, are all residents of Umaria The 
dant-flrst-party-aDoellnnf ; c i " a ‘ 1 he defen- 

different lots of crude lac ^Th^ncn^ aucti ° a 
is that the crude lac is collecwi ^ 1 prac , Uce 
»«re s in the lores,? Sid'Ct 
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are sold by auctions held for several days after 
wide publicity, at some convenient central 
place like Uniaria or Nowgong. As usual the 
bidders pay up earnest money, and sqare up 
accounts after weighing stocks and taking them 
over. Either to do the business on a large 
scale, or to reduce the chances of competitive 
bids the intending bidders form combines. 
One’ of them was a registered company, with 
which we are not directly concerned here. 
Another practice was to form ad hoc associa¬ 
tions each year, the members contributing a 
few hundreds, selecting one of themselves for 
bidding, purchasing, taking charge of the stock, 
selling at profit and dividing the sale proceeds 
amongst the contributors in proportion to their 
contributions. 

(3) The plaintiffs’ case is that, on 7-2-1950, 
before the bidding started, these twenty three 
formed a combine, raised money according to 
the schedule in the plaint and Ex. 4, and made 
over the sum total of Rs. 4,500/- to the defen¬ 
dant, who had also come as usual to bid at the 
auction. The money was actually handed over 
bv Gobardhan Dass at his place in the presence 
of others. The defendant-appellant was to bid 
for different lots, and afterwards take the 
stock, sell it at profit, and divide the profit 
among these contributors. As it turned out he 
did not bid on that day or on the next or later 
on when the bidding was at Nowgong. On 7-2- 
1950 the defendant left the bunglow, went to 
station and returned to Katni. Some of the 
contributors wanted back their money, but the 
defendant put them off. Some days later, he said 
that he would return the money after a marriage 
in his house. For some time the contributors 
went on pressing and some of them got tteir 
money, about 750 being refunded Most 
remained unpaid, including the ten plaintiffs 
whose contribution is detailed in list B attached 
to the plaint. They also brought on the recora 
as mo forma defendants the thirteen others 
who Pr h°ave 0r ?i?her got the refund or have not 
interested themselves m the suit. 

(4) The defendant denied that there 

any such transaction, or that he^rece.ved the 
contributions or refunded. pro pounded 

the defendant argued that «« «« rt ner- 
even if true, is of the formation of a paring 

ship. Such a . fo «jtton^mo«igabie under 
sons is illegal, and in tact P' A t Under 

s. 4 (5) Of the I A nd ‘ a "£ om t P hU being unregis- 
the Partnership Act itself, th 2 fr | m others 
tered, the claim.by some pawner 

Thinly viewing ■ it simply as a venture, whic 

and cannot 

claim refund. nistrict Judge accepted the 

(5) The learned District * nd {urther he id 

facts pleaded by thei P a the cas e the money 

r S£K3 gHT ££. 

ot the principal 

°% 'Point No. r. On ‘he if' * The 

I accept the accountgwe^ by f P peop?e ha ve 
evidence shows that these trusting the 

on previous occasions also LaUoo B hai, 

defendant, generally calling^ receipt . But 

£? this ^nish^he^plaintiffs^ gl v m| him mone^ 

5S5f “ not 


insist on receipts the arrangement seems to 
have worked smoothly. The oral evidence for 
the plaintiffs comes from 3 witnesses. The 
first of them is a pleader, who has for some time 
interested himself in the lac business. The next 
is Gobardhan Dass, who says that he paid 
money into the hands of the defendant. These 
two witnesses have not been confronted with 
any happening, or special reason why all of a 
sudden they should have taken into their heads 
to make a false claim. The next witness is 
Jagdulal. He says that he has already received 
the money he had contributed; and has really 
no interest in the results of the suit. The oral 
evidence of this witness appears to me to be 
very impressive. Moreover, there is a docu¬ 
ment which is of very considerable, though 
indirect bearing on this question. The plain¬ 
tiffs have produced Ex. P-5, a list containing 
the particulars of the money contributed by 
each of these 23 men. On the back of it, there 
are endorsements admittedly by the defendant 
himself that such and such amounts have been 
refunded. This is documentary evidence on 
part of the transaction, and is written by the 
defendant himself. It was for him to show 
that his endorsements relate to some other 
transactions. Actually he gives a vaguest pos¬ 
sible explanation. He does not claim to have 
any full recollection, which itself is suspicious, 
but suggests one possibility. There is a com¬ 
pany registered at Mirzapur, which does pur¬ 
chase and sales of lac at Umana. May be,, tne 
defendant suggests, that these endorsements 
were of the division of that company s profits. 

This is an unconvincing explanation, because te 

parry d nor LThe “roduS the books of that 

Sfp U l d aLSffs th iI 

Sue 5 These amSs^were collected from the 
Sta til Sa^bardhan Das. gave the money 

to the defendant-appellant. 

/n\ ‘Point No 2\ The purpose of the associa- 
tion has not been reduced to writing, but the 
three Witnesses, who were members of the 
association have given evidence. It is worth 
quoting the statements. The first says . 

These amounts were for the earnest mon y. 
If more was required tor P WDm t_°», “ 
bid we were to give. The reas °" .. ^ 

brought lac in this mannerwasthat it w 
be better and we would make prom. 

-*■ 

InNiese circumstancesithere t^ubt. that the 

SSfch caThe cafi a “particular partner- 
ship’.” .. p n ruling in case ‘Senaji 

K&SST VSJ& 

sMf'fsIngie venture may 
not amount to a business. 
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No doubt a single venture or when a number 
of articles of a single contract are purchased 
and sold may not amount to a business. But 
if a number of articles are purchased at one 
time and sales are to go on, profits are to 
be realised and they are to be divided amongst 
the partners, it is not a single venture, and 
amounts to a partnership.’* 

This ruling has been followed in the Allaha¬ 
bad Case ‘Nathi Lala v. Sri Mai’, AIR (27) 
1940 All 230. There the phrase used is “single 
transaction”. The facts of the present case 
show that this was not a single venture, or tran¬ 
saction in the sense in which these two rulings 
have used these words. Here there was to be 
continuous business, because different lots were 
to be purchased on different dates as they came 
up for sale. Even after bidding the money was 
to be paid on different occasions, and the lots 
taken over on different dates, sold to the possi¬ 
ble customers as they turned up, and the pro¬ 
mts ultimately divided. It is exactly similar 
to the position described in the latter part of 
the quotation from the Privy Council decision 
already noted. To my mind, it appears that the 
distinction between the “single venture” as men¬ 
tioned in these two rulings and a “business” 
as used in S. 4 of the Indian Partnership Act 
is this. A single venture or transaction finishes 
immediately after the purchase and the sale. 
There is no continuity, or “carrying on of the 
business”, in the sense that one or more part¬ 
ners continue to have the responsibility and 
to apply their discretion, in buying, storing, 
selling and keeping charge of the moneys over 
a length of period. If this length of period, and 
the scope of the business are defined with refer¬ 
ence to a particular season or to particular 
quantities of commodity, then we have a parti- 
cular partnership. If in the agreement itself 
the period and the scope are not precisely 
defined, then we may call it a general partner¬ 
ship. Either way, it has to be a business, 
carried on” with repetitions of the process of 
purchasing and selling, and keeping charge of 
the commodities and the moneys. By this test 
the agreement made on 7-2-1950 was for a 
particular partnership business. There were 
more than 20 associates, which automatically 
attracts S. 4 sub-ss. 2 and 5 of the Indian Com¬ 
panies Act. Therefore, one has to accept the 
contention of the defendant-appellant that the 
agreement was illegal and the business if 
carried on would be an illegal business. 

*K^ 9 \u Point No * 3> : The next Q ue stion is whe- 
ther the agreement being one in violation of 

4 oi the Indian Companies Act the plaintiffs 
are entitled to get a refund. We have to dis¬ 
tinguish between two types of cases. Firstly, 

ln wh i l - ch , the mone y collected has 
already been applied to the business agreed to. 
™ke case reported in ‘Kumaraswami Chettiar 

291°^an th lii mb t i < ? ettia J;’. A 1 R (38) 1951 Mad 
n! 1 rlnmWn U L^ ra n? ° f , thlS type - There the 

partnership being illegal a member was not 

SjFCj f u ®. for dissolution o 1 partnership 
and for the taking of accounts. 

'Tts members have no remedy against one 

norhPKMn contribution or apportionment of 

partnership dealings and transactions.”. 

it is not open to such a partner to claim a 
refund of his original subscription after parti- 
cipating in the profits for several years and 
receiving considerable sums of money from 
the partnership.” 


Another case of similar type has been reported 
in ‘Mewa Ram v. Ram Gopal’, AIR (13) 1926 
All 591. There it was held that : 

“One member may get a declaration that the 
association was illegal, but he cannot get 
the relief of dissolution of accounts as the 
Court would not assist the plaintiff to have 
his full share of the profits made by the 
association.” 

In this connection it is worth quoting from 
another ruling placed by the defendant namely 
‘Hadi Bandhu v. Gopal Sahu and others’ AIR 
(30) 1943 Pat 374. There licensee of an excise 
shop made it over to a non-licensee in return 
for certain sums. The licensee suing this trans¬ 
feree for refund of the advance license fee and 
the price of the stock, it was held that the 
“agreement being void and in fact punishable 
under the excise rules as a crime, the refund 
was not obtainable even under S. 65 of the 
Contract Act.” 

There again it is to be noted that the trans¬ 
feree of the shop had taken over and had 
carried on the business for sometime. If he 
had not carried on the business, then of course, 
the agreement to ^transfer would have been void 
and no occasion would have arisen for asking 
for the advance license fee and stock. The 
point to note is that in these cases the business 
of the partnership had been carried on for 
some time, and the contribution by the plain¬ 
tiff to the business of the association, illegal 
under S. 4 of the Companies Act, had been 
applied to the business. 

(10) There is a second class of cases where 
the agreement has been made and the contri¬ 
bution has been paid by one associate to ano¬ 
ther, but it has not been applied and the business 
agreed upon has not been started. The present 
case is of that nature. The agreement havingi 
been made and the money having been col¬ 
lected and placed in the hands of the defen¬ 
dant, he did not bid and purchase any lac. In 
other words, he had not applied the money as 
yet. In such a case there is an equitable prin¬ 
ciple that the associate should get back the 
money. To put it in another way, the principle 
of pari delicto does not come in here, because 
the delict though contemplated and agreed to 
has not yet been committed. After the agree¬ 
ment, but before the starting of the business, 
and the application of the money some of the 
members want a refund. It is difficult to see 
how it can be refused. I, therefore, hold that 
in the present case the plaintiffs are entitled 
to a refund. 

(11) The result is that the appeal is dismis¬ 
sed with costs to the plaintiff-respondents and 
pleaders' fee of 7 per cent. 

D.H. Appeal dismissed. 
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CHATAR SINGH PANCHOLY ADDL . J . C. 

Bhola Ram Jumramal, Accused-Applicant v . State 
of Vindhya Pradesh . 
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Vindhya Pradesh Ordinance No. (XV (25) of 
1949) S. 2 — Offence wider — possession of mixture 
of pure ghee, with vegetable ghee. 

A person found in possession of mixture of vege¬ 
table ghee and pure ghee is not guilty of an 
offence under S. 2 of the Ordinance which prohibits 
import, sale and possession of vegetable ghee only. 

(Para «) 
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Lai Pradyumna Singh , for Applicant — Asst. Ad¬ 
vocate General, for the State. 

ORDER: Kotwali Police Rewa put up a challan 
against Bhola Ram under V. P. Ordinance No. XV 
of 1949 dated 10-4-49. 

(2) Prosecution story is that the applicant was 
found in possession of 33 tins of vegetable ghee, 
in Venkatganj Rewa. He committed an otfence 
under sec. 2 of the said Ordinance. 33 tins of vege¬ 
table ghee were recovered from his possession. The 
Magistrate, after trial, convicted and sentenced 
the applicant under section 3 of the said Ordinance 
and he was sentenced to a fine of Rs. 250/-. 

(3) Bhola Ram filed an appeal against this order 
in the court of the Sessions Judge, Rewa who had 
disallowed the said appeal. Against that order, he 
has now come up in revision before this court. 

(4) The learned Advocate for the applicant has 
argued that the said Ordinance is ultra vires as it 
infringes the right of the citizens under the Con¬ 
stitution of India because every citizen is free to 
carry on his profession and the restrictions placed 
by this Ordinance are not reasonable and not in 
the interest of the public. As this Ordinance is 
ultra vires, no offence is made out against the ap¬ 
plicant and he is entitled to acquittal. 

(5) The learned Asstt. Advocate General has 
maintained that the Ordinance is in the interest 
of the public and the restrictions placed by it are 
reasonable. Without discussing this point whether 
the Ordinance is ultra vires or intra vires, it is 
to be considered whether the applicant is guilty 
under the Section charged on the facts as have 
been alleged by the prosecution. 

(6) An Ordinance to prohibit the import of vegeta¬ 

ble ghee in the Vindhya Pradesh was passed in 
1949 and which is called “The Vindhya Pradesh 
Ordinance No. XV of 1949”. Under section 2 cf 
the Ordinance, the import, sale, and possession of 
vegetable Ghee in any part of V. P. is absolutely 
prohibited. From the wording of this section, it is 
clear that nobody can import, sell and possess ve¬ 
getable ghee in any part of the V. P. If from the 
evidence, it is proved that the applicant was found 
in possession of vegetable ghee in contravention of 
this Ordinance he is guilty under the said Ordin¬ 
ance. , . 

(7) The facts of the case as proved by the pro¬ 
secution are that 33 tins of ghee mixed with vegeta¬ 
ble ghee were found in the possession of the appli¬ 
cant. Tins of vegetable ghee were not lound in 
the possession of the complainant but the mixture 
of the two was recovered from his possession. It 
has not been laid down under the Ordinance that 
if anybody is found in possession of mixture of 
vegetable ghee and pure ghee, he has committed 
an offence under the said Ordmance. 

(ft) The veftetable ghee was not recovered from 
the possession of the applicant but the mixture 
of vegetable ghee and pure ghee was recovered 
from the possession, and, as there is no P ro ]^* 
tion in the said Ordinance regarding the possession 
of mixture, no offence is made out against the ap- 

the course of the argument from both the sides 
ed’amTthe M»s set 

funded to the applicant. 

DRR Application allotved. 
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KRISHNAN J. C. 

k£?* 2L\ l L , al ^ Pontiff-Applicant v. Arjundas 
Khandelwal, Defendant-Opposite Party. 

Civil Revn. Appln. No. 26 of 1951, D/- 
29-9-1951. 


(a) Civil P. C. (1908), S. 115 — Wrongful in- 
elusion of evidence — Bhopal and Vindhya Pra¬ 
desh Courts Act, S. 34. 

Wrongful inclusion of evidence would not be 
a case decided. Further the wrongful inclusion 
can be remedied , without any further proceed¬ 
ing, by the appellate Court itself or by the sub¬ 
ordinate Courts on its direction considering the 
whole suit after eliminating the evidence held 
to have been wrongly admitted. When the Court 
records evidence and allows documents to be ten¬ 
dered it is exercising jurisdiction. Wrongful in¬ 
clusion of evidence cannot become a material 
irregularity in exercise of jurisdiction. Hence the 
Court of Judicial Commissioner is not legally 
competent under S. 34 of the Bhopal and 
Vindhya Pradesh Courts Act or under S. 115 , 
C. P. C. to exercise revisional jurisdiction in 
such a matter. Case law referred. 

(Paras 6, 7, 9, 10) 

Anno: C. P. C., S. 115 N. 4, 5, 7, 12. 

(b) Constitution of India, Art. 227 — When 
can be invoked. 

No doubt Art. 227 empowers the High Court 
to interfere in judicial as well as in administra¬ 
tive matters. But the wider the powers granted 
by statute, the more caution is needed in their 
exercise. Anything like the generous invocation 
of this article in judicial matters would bring 
the case work of subordinate Courts to a stand¬ 
still. These powers are meant to be exercised 
only where there is a very general question in¬ 
volved or the subordinate machinery entrusted 
with the administration of justice is collapsing, 
or the subordinate Courts are .moving on lines 
fraught with great danger to the public in 
general. This article cannot be invoked simply 
because a litigant has a very common and oft- 
recurring grievance with an order of a subordi¬ 
nate Court. (Para 11) 

A. P. Pandey and A. B. Lal, for Applicant 
Lal Pradumn Singh and Lal Guruprasnya Singh, 
for Opposite Party. 


^ArranS'ta 0 order ol Courts, and in the 
Courts'‘"chronologic^., List of cases 

referred to comes after the Indian Cases). 

(•49) AIR (36) 1949 PC 156. (ILR (1950) ^ 

CfflAIR (36) 1949 PC 239: (76 Ind App 131) 


1937 


(Pr 8) 

Bom 167: .(ILR (1937) 

(Pr oa) 


(’37) AIR (24) 

( , 43) I AIR > (30) 1943 Lah 65: (ILR 

ORDER ^This is an application to revision 
under S 34 of the Bhopal and Vindhja Prtmesn 

Judicial Commissioner’s Courts Act ^orrespo d- 
evidence under S. 163 or tne . registers 

tain memoranda and provis o^l 6 g fQr 

(khachras and kacha^roka L. g . g legally 
competent^ to interfere in ^vision at ^s^e 

SAfSS iTSSaWSK —- 
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interference is expedient at this stage and, 
thirdly, this evidence can be admitted as exhi¬ 
bits of both the parties under S. 163 of the 
Evidence Act. 

(2) Su;h interlocutory matters arise nearly in 
every suit, and are generally taken ut> during 
the arguments in the lower Court, and by the 
aggrieved party in the appeal from the decree. 
Here however, this question has been raised 
and argued at this stage with great keenness 
and elaboration. As similar applications in revi¬ 
sion are made from time to time it is better to 
consider this question at some length, and lay 
down the principles by which this Court will 
be guided in applications in revision from such 
interlocutory orders. 

(3) The facts of the case are these: The suit 
was filed by the plaintiff-opposite party on 25-7- 
1950. On 18-9-1950 the plaintiff gave to the 
defendant copies of the registers (khatas or 
pakka rokars) on which he was basing his 
claim. Soon after, the defendant sought to in¬ 
spect the documents under O. 11 R. 15. No 
motion or objection upon the alleged refusal 
was filed at this stage by the defendant, and 
in«=,P ve a further written statement on 30-10- 
1950, about a fortnight after the request for 
inspectnn was made out of Court. A rejoinder 
was filed, but soon after the defendant began to 
allege that the plaintiff had not allowed the in- 
spection of documents. The plaintiff asserting 
all the time that he had shown the document 
for defendant’s inspection, the Court tried to 
set the controversy at rest by directing the 
parties to have the inspection done in the pre- 
sence of the lawyer at the house of the plain¬ 
tiffs lawyer. Again, there was argument, but 
now it was found from the petition of the de¬ 
fendant, taat he was seeking to examine cer- 
tami registers and papers of the plaintiff, which 
he had not referred to either in the pleadings 
or his affidavits. The latter pointed this out 
and declined to give the papers for inspection 
under O. 11, R. 15. The defendant insisted 
upon this in a petition, as a result of which, the 
Court ordered on 23-2-1951, that these docu- 
ments also, not hitherto mentioned in the plain- 
tiff’E pleadings or affidavits, should be given to 
the defendant for his examination. They in- 

whfrh?A C J a ' a th K regis i er . s and memoranda 

un<S<f' i&TIk b ffV dm,t J ed int0 evidence 
under S. 163 of the Evidence Act by the Court’s 

?hem d 31 ' 7 ' 51 - The defenda "t examined 

(4) In the meantime the plaintiff was examin¬ 
ed; during cross examination the defendant ques- 

° f pa P ers - 11 a PPears 
that in the business of these people incomings 

and outgoings are noted immediately in provi- 
kh^hr r n e c gl ^L e i S, t,° r ^? rno f anda which are cal| ed 

khachras and kachhi rokars, and later on as 
i 3S P r . actlca ^ le copied out into regular 

r ? gls l er f' In cross-examination the de- 

t0 make out that in regard to 
ijEI? ther . e . was s °me discrepancy between 
the khata entries and those in the kachhi 
rokars^ But the latter were not before the Court 

bited t f^k e h f f nd h nt ' WUh °- Ut getting them exh i- 
bited took his chance, as it were, upon the bare 

dis repances, material or immaterial. After 
answering in regard to two entries the plaintiff 
pointed out that reference was being made to 
documents not exhibited and which he was not 
gome to tender into evidence. He w Jtod to 

from the answers being misun¬ 
derstood in the absence of those documents on 


the record, they being no other than ones which 
the Court ordered the plaintiff to produce for 
examination by the defendant, and which the 
defendant examined, and the contents of which 
he had put to the plaintiff in cross-examination. 

(5) On the next date fixed for cross-examina¬ 
tion the plaintiff filed a petition requesting the 
Court to take into evidence under S. 163, Evi¬ 
dence Act as exhibits of both parties these 
documents. The defendant objected and after 
hearing the Court admitted them into evidence. 
Hence the present application. 

(5a) Point No. 1: The first question before 
this Court is whether at this stage it should 
interfere at all. The wording of S. 34 of the 
Bhopal and V. P. Judicial Commissioners 
Courts Act on this matter is identical with 
S. 115 of the Civil P. C. The main points that 
emerge from the considerable quantity of case 
law ore that there should be a decision of the 
subordinate Court on a ‘case’, and that it should 
relate to a jurisdictional fact, and that there 
should be no appeal or special provision enabl¬ 
ing the High Court to interfere with the deci¬ 
sion. Much of the conflict of opinion on the 
amenability of interlocutory orders to revision, 
arise cut of the differences in the nature of 
interlocutory orders. The widest view is given 
in the Bombay decision (Jamuna Dass Brij 
Lai v. Chandulal Jamuna Dass’, AIR (24) 1937 
Bom 167: 

“A revision application under S. 115, Civil 
P. C., in respect of interlocutory orders is 
competent though the High Court should be 
very slow to interfere in revisional jurisdic¬ 
tion with orders which are merely inter¬ 
locutory.” 

The Full Bench Ruling (‘Gurdevi v. Chowdhri 
Mohd. Bux*) reported in ‘AIR (30) 1943 Lah 
65‘, tries to distinguish between the interlocu¬ 
tory orders which are and which are not “cases 
decided”. 

The word ‘case* under S. 115 has a very wide 
import, and means any set of facts judicially 
concerned. It includes a decision on any sub¬ 
stantial question in controversy between the 
parties affecting their rights. An interlocu¬ 
tory order deciding a question of this kind 
as distinguished from a purely formal and 
incidental order is a “case decided”. It will 
be open to revision only if the other condi¬ 
tions expressly laid down under S. 115 are 
satisfied, and the order has resulted or is 
likely to result in such gross injustice or ir¬ 
reparable injury as cannot be remedied other¬ 
wise than by the exercise of the extra¬ 
ordinary jurisdiction of the High Court at 
that stage.” 

(6) It is convenient to understand by a “case** 
a distinct stage in the suit or other proceeding 
and by a “decision**, an order of the Court 
(which may be interlocutory), but which must 
have ‘some* finality, not necessarily with re¬ 
ference to the subject-matter of the suit, but 
certainly with reference to that distinct stage 
in the proceeding. In other words, by making 
that order, the Court should be having its last 
say on the matter in question at that stage, 
which is either absolutely irrevocable as far as 
that Court is concerned, or is revocable only 
after further proceeding and hearing. In such 
a case when there is no appeal or special pro¬ 
vision for the superior Court’s revoking this 

HiHnn' h , eld ’ subiect to ‘he other con- 

that tkere J s revisional jurisdiction. Res¬ 
tricting our attention to the taking of evidence 
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[or example, an order that one of the ^parties High Court to interfere and correct 
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because of laches, is not entitled to call for any 
witnesses or adduce any evidence at all will be 
decision in a case. On the other hand, if evi¬ 
dence is being taken, and particular question 
or questions are allowed or disallowed, or a 
particular document or documents are admitted 
or rejected, I would not hold, it to be a case 
decided. From the view point of finality with 
reference to the question at that stage, the in¬ 
clusion of evidence is not irrevocable, because 
it is open to that Court or the superior Court 
to consider and decide the suit leaving out of 
consideration the evidence wrongfully admitted. 
On the contrary, if it is a case of exclusion, 
it may be argued that the order is irrevocable 
without there being further proceedings for 
calling of more witnesses or recalling old wit¬ 
nesses. Thus, as far as evidence is concerned, 
alleged wrongful inclusion always, and even 
exclusion most often, would not be a case de¬ 
cided. There may be exceptional instances, 
where the shutting out ‘all* the evidence or ‘all’ 
the documents of a party on a material issue 
becomes a case decided; but this will never 
arise with inclusion, even if it is wrongful. 

(7) The next criterion is whether there is a 
provision for appeal or other means of the 
superior Court’s interference. As far as the ad¬ 
missibility of evidence is concerned, the ques¬ 
tion can certainly be raised in appeal from the 
decree that might ultimately be passed. Fere 
also the wrongful inclusion can be remedied 
without any further proceeding by the appellate 
Court itself, or by the subordinate Courts on 
its direction, considering the whole suit after 
eliminating the evidence held to have been 
wrongly admitted. On the other hand, wrong¬ 
ful exclusion can be remedied only by further 
proceedings for taking the evidence. Thus, 
there is no legal justification for revisional 
jurisdiction in the case of alleged wrongful 
inclusion of evidence, though there may be, in 
cases of wholesale shutting out, where the 
remedy after appeal involves lengthy and 
costly further proceedings. 

( 8 ) Coming to the third criterion the order 
alleged to be wrongful should relate to a juris¬ 
dictional fact. Clauses (a) and (b) generally 
give rise to little difficulty, but (c) has given 
rise to considerable differences of opinion. Ille¬ 
gality and material irregularity in the exercise 
of jurisdiction, have been sometimes held to in¬ 
clude what the High Court may consider per¬ 
verse orders. However, these conflicts ol opi¬ 
nions have been practically solved by the tw o 
Privy Council decisions in J 949 . na *?? e \ T « 
‘Jai Chand Lal v. Kamalaksha Prasad, AIR 
( 30 ) 1949 PC 239 and more particularly in 
‘Venkata Ayyangar v. Hindu Endowment 
Board Mato?,AIR (36) 1949 PC 156. As it 
was, these rulings were respecti velyoncnses 
from Calcutta and Madras, the Hte h Couns, 
which have been, broadly speaking, following 

a h nd more 'generous prindpte f 
else of revisional jurisdiction than certam 

s. iTss 

w"”h are Material In that they may h ave 

effect on the ultimate decision ■•• T “ ere j : 

be no justification whatsoeverfor the vie 

that S. 115 (c) was intended to authorise me 
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and palpable errors of subordinate Courts. 
It would indeed be difficult to formulate any 
standard by which the degree of error of 
subordinate Courts could be measured.” 

(9) When the Court records evidence and 
allows documents to be tendered it is exercis¬ 
ing jurisdiction. It has also to decide in many 
cases whether or not any document can be 
admitted into evidence under this or that sec¬ 
tion of Evidence Act. Even in regard to the 
belated filing of a party’s documents, the Court 
has in exercise of its jurisdiction to consider 
whether there is sufficient justification for con¬ 
doning delay. It is just possible that ‘whole¬ 
sale’ exclusion of the nature described above, 
may become a material irregularity in exercise 
of jurisdiction, but it is difficult to see how 
wrongful inclusion can become so. 

(10) On this ground I hold this Court is not 
legally competent under S. 34 of the Bhopal 
and Vindhya Pradesh Judicial Commissioners 
Courts Act or under S. 115, Civil P. C. to exer¬ 
cise revisional jurisdiction on this matter at 
this stage. 

(11) ‘Point No. 2’. A further point has been 
urged that even if this Court is incompetent 
to interfere under S. 115, Civil P. C. or 34 
B. & V.P.C. Act it may exercise the powers of 
supervision given by Art. 227 of the Constitu¬ 
tion. There is no' doubt that this Article, unlike 
S. 224 of the Government of India Act of 1935, 
empowers the High Court to interfere in judi¬ 
cial as well as in administrative matters. But 
the wider the powers granted by statute, the 
more caution is needed in their exercise. Any¬ 
thing like the generous invocation of this arti- 
cle in judicial matters would bring the case 
work of subordinate Courts to a standstill. These 
are meant to be exercised only where there is 
a verv general question involved or the subor¬ 
dinate machinery entrusted with the adminis¬ 
tration of justice is collapsing, or Jhe subordi¬ 
nate Courts are moving on lines fraught with 
great danger to the public in general. I would 
not invoke this article, s.mply because a Mi- 
pant has a very common and oft-recurring 
grievance with an order of a subordinate Court, 

(12) Even under the C.P.C. and the B. & VP. . 

O *e»; they are ^ 

portant, but even when they are, W y 
ways considered wh e n the flnal order or 
comes up in appeal It wouldcause an(J 

Courts, IZtfSi&iZSS thVS 

cate’d at thisstage. reasons given 

*££ it P run N n°ecessa J at this stage to con¬ 
sider the merits of the ^ d p Ucation in revi- 
(14) The result is. 1the plaintiff- 

•ion is dismissed with C ^ l c s bpen V ery keenly 
respondent. As this case pa y ^e opP°~ 

contested, the applicant 100 /_ or the cer- 

site party pleaderMae °f fs.ij ^ record 
tiffed amount whicne\er 
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should be returned to the lower Court for pro- pellant and Mahadeva Bari work as cleaners, 
ceeding with the suit as expeditiously as possi- Mahadeva puts up at the house of his grand-aunt 
ble. at Rewa named Musammat Kailasia. The Police 

D.H. Revision dismissed, went to her house and recovered a wheel with tyre. 

-— Produced in court it was identified as that of lorry 

A. I. R. (39) 1952 VINDHYA PRADESH 7 (C. N. 4) No. 1423; earlier there was also a test identifica- 
KRISHNAN J C. lion before the Investigating Officer. Mst. Kailasia 

Bhaiua Lal Sinah Accused-Annlirnnt r Vote n/ staled thac that ni S ht Bhai >' a Lai and Mahadeva 
Vindhya “ me lhe formei ' carrying the wheel. .Maha- 
~ i _ * pp _ A . deva said he was going away for a few days and 

Criminal Revn. No. 86 oi 19ol, D/- 10-7-1951. wanted to leave the wheel in the old woman's 

(a) Criminal P. C. (1898), Ss. 162, 172 — Non-ob - house. She allowed it to be kept in her house. The 

servance of rules 0/ writing diaries — Statement of only other material witness is Ramesh Prasad, who 
witness not coining in original form. says that very early on that morning he saw Bhaiya 

The accused and the Court are entitled to know Lal taking away a wheel with tyre. According to 
whether between the witness's earliest statements Ramesh Prasad*$ statement in court Bhaiya Lal 
before the police, and his evidence in Court there was alone at that time and Mahadeva was not with 
are material contradictions. This becomes impos - him. 

sible if the Police officers fail to observe the rules (3) The applicant and the co-accused disclaim- 
for writing diaries. It is of no avail to say that ed all knowledge about the wheel and the tyre, and 
the officer tested subsequently the witness's state - denied all the allegations. The learned Magistrate 
ments with reference to the diary, because the Court found that they were both in possession of the tyre 

ts concerned with the earliest statement. Where very shortly after the theft; as they had not given 

the earliest statement under S. 162 of a witness any explanation they were themselves the thieves, 

does not coine in its original form, his evidence in Accordingly he convicted them u/s 379 LP.C. The 
court should be checked up with great caution. learned Sessions Judge allowed the appeal of Malu- 
. _ „ „ (Para 3) deva because his physical possession in the tyre was 

Anno. Cr. P. C., S. 162 N. 2. S. 172 N. 2. not proved. The material evidence comes only from 

(b) Criminal P. c. (1898) S. 172 — Writing case two witnesses, namely Mst. Kailasia and Ramesh 

011 . 5e sheets. Prasad. Ramesh Prasad's evidence would have 

The writing of case diaries on loose sheets is to been of very considerable value; but for the manner 
oe disapproved. Bound books with alternatively in which it has been recorded in the Police diaries. 
numbered pages and arrangements for carbon copies Sunder Lal, the first investigating officer, who 
are expected to be provided by the Police Depart - examined Ramesh Prasad on the next day says that 
ment and these alone should be used.by the Police he made his notes on a loose sheet of paper, and 
Officers; Uits automatically gives duplicate or fri- la ter on dictated to P. Ragubir Singh S. I. his re- 

pzteate copies, so that the loss of one copy is im- collection of the contents. This raises an important 

» ^ or a l xy Teason diaries have to be Question. The accused and the court are entitled 

EEw 1 J? 1 Sh f Ct fr 01 paper ’ they must bc t0 toow whethe r between the witness's earliest 

copied out verbatim in the proper case diary books, statements before the police, and his evidence in 

original also preserved in the case diary to court there are material contradictions. This be- 

aV TzJ?: U Z e controversy. (Para 4) comes impossible if the Police Officers fail to ob- 

Anno. Cr. P. C., S. 172 N. 2. serve the rules for writing diaries. It is of no avail 

(c) Evidence Act (1872) S. 9 — Test identified- to say that the officer tested subsequently the wit- 

u°n by Investigating Officer. ness's statements with reference to the diary, be- 

The results of a test identification by the Investi- ™ se we are concerned with the earliest statement. 

gating Officer himself are bound to be most un- Wh 9 re the earliest statement u/s 162 Cr. P. C. of 

irn,* 01 ?' £f rstl V, U is not advisable on the a .™ tness . does not come in its original form, his 

ground of expediency; the investigating officer is evid ence in court should be checked up with great 

naturally interested in the success of the prosed caut,on - 

idJtitWnntL l l kely i°u 3h ^°,improper zeal. The test r ( . 4 > J? also ? iy duty to very strongly disapprove 
mU i Zt 4 by a Magistrate or by writing of case diaries on loose sheets. Bound 

% ^ P f^ l iuu d ioir-minded private citizen. There books Wltb alternatively numbered pages and ar- 

% h€n the In *cstigat- ra ngements for carbon copies are expected to be 
t le i e5i identification we have Provided by the Police Department and these alone 
wi . tne ^ 5 *°£ im in course of investi* f} 10 ^ be used by the Police Officers; this automa- 
fob^tinn 1 U inadmissible !° r Purposes of cor- *»ves duplicate or triplicate copies, so that 

roooration. (Para 6) tbe loss °* one copy is immaterial. If for anv 

Anno: Evidence Act, S. 9 N. 4, 5 reason diaries have to be written on loose sheets 

Lal Pradumn Singh and Lal Yadvendra Sinah lor of paper * they must be c °P ied out verbatim In tiie 

Applicant — Advocate General, for the State/ pioper case diary books, and the original also pre- 

ORDER: This is an application in revision hv the case d l lai ? avold future controversy. 

Bhaiya Lal from the Judgment bv the Rew\ f this A? ason and the fac t that even as it is be- 

trate convicting him u/s 379 I.PC and senteic??J 1 ™, US ’ t sta ^“ ent . of Ramesh Prasad involves 
him to R. I. for 2 months and a'toe o?Rs 3^ ? lT 0V f c ®? tra 5 c , tlon regard to Mahadeva Uari, 
with imprisonment in defauU 1 have to discard it. 

Jointly tried, and similar^ convteted SfsemeS -J, 8) A i, for f Mst K Kallasla sh e was in any event 
for the same offence, has been acouitt?H “"1 answerable for the possession of the stolen pro- 
by the Sessions Judge. q d on aopeal Perty. prere are at least two persons havlngac- 

( 2 ) The facts of the case are slmnie 5 s * he F house : one of them Is Mahadeva and 

night of 13-1-1950 truck No. 1423 had bl'en^rkS she “ nephew - who Is a drive? 

In the open, opposite to the court building at^Rewa *h. l S? iraUy in *® rested - *n any case in throw- 
P ( n next morning it was found that one of the S* ^ ers d and - if possip le. minimis- 

hind wheels had been lifted by a Jack anri ^w! p t played by her near relaUons. So her 

ack 

—■ — «“ —en- 
e Place of one Kuber 
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most of the lorry tyres and wheel-rims are of 
standard size and shape, a proper sort of T.I. was 
indicated. In this case they were held by the Inves¬ 
tigating Officer, Raghubir Singh. We are not told 
what lormalities he observed. The results of a T.I. 
by the Investigating Officer himself are bound to 
oe most unsatisfactory. Firstly, it is not advisable 
on the ground of expediency; the investigating 
officer is naturally interested in the success of the 
prosecution and is likely to show improper zeal. 
The T. I. must be held by a Magistrate or by a res¬ 
pectable and fair-minded private citizen. There is 
a legal difficulty also. When a witness comes in 
the court and says that this was the article stolen 
lroin his house or this was the dacoit that entered 
his house, it is evidence; but by its very nature, 
tins is useless without corroboration to the effect 
that on a previous occasion, before an intelligent 
and impartial observer the witness picked out the 
particular article, or the man, from similar articles 
or men. In effect the witnesses should have them 
stated to the person holding the T. I., “This is the 
article that was stolen from my house”; or, “this is 
the man that entered in my house”; that per¬ 
son has to satisfy the court that he had taken lull 
precautions against prompting, collusion, or being 
misled by distinctive marks on the suspect or the 
article, or private knowledge of the witness acquir¬ 
ed after the happening in question. When the 
Investigating Officer holds the T. I. we have a state¬ 
ment of witness to him in course of investigation 
which is inadmissible for purposes of corroboration. 
In the present case, we have a third difficulty in 
that the officer does not at all satisfy us that he 
took these precautions. 

(7) In the result the T. I. cannot be taken into 
account, as the statements of the two material 
witnesses are not corroborated. I, therefore, allow 
the application and set aside the conviction and 
sentence; the fine, if paid, must be refunded. 

(8) A copy of the judgment should be given to 
the Advocate General for communication to the 
Local Government. 

T)ji, Revision allowed. 
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KRISHNAN, J. C. 

State o) Vindhya Pradesh v. Harol Lal Narmada 
Prasad Singh; Opposite Party. 

Criminal Revn. No. 90 of 1951, D f- 24-3-1951. 
Criminal P. C. (1898), Ss. 503 y 506 — May issue 

a Commission. „„„„„„ 

in criminal cases a witness's personal appearance 
in Die Court should be the rule , and commission 
should be the exception. When the case is one be- 
lore a jury or assessors then commission is almost 

always refused. (Pa J a i,,c 

The personal attendance ol a witness and his 
availability to explain matters ol detail is really a 
right ol the accused. II he is prepared to waive it 
a commission can always be issued, but when he is 
not prepared to waive it, the Court must insist upon 
the mt ness's attendance, subject ol course t0 
reasonable accommodation. (Para i*) 

(•Held' on lads and cirmumstanccs ol the case tIM 
the requisition of the Magistrate under S. 506 j or 
the issue ol a commission lor the examination ol 
a prosecution witness could not be granted.) 

Anno: Cr. P. C., S. 503, N. 1, 5. 
Advocate-General, lor the State; N. N. Mukcnee 
and Lal Pradumn Singh . for Opposite Party . 

( fl ( Arranged^n^rder of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C82) 5 All 92: (1882 All W N 184) 

.('82) 8 Cal 896 


C32) A I R (19) 1932 Pat 242; (33 Cri L Jour^! 

* T ^ is . is an a PP Uc ation in revision from 
he decision of the Addl. Dist. Mag. rejecting 
Tic requisition by the Munsiff Mag. under S. 506, 
Cr. P.C., for the issue of a commission for the 
examination at Kanpur of Lala Ram Ratan Gupta 
a P.W. in a case before. 

(2) The only question is whether in view of alleged 
serious inconvenience & possible danger to his 
life the personal attendance of this witness should 
be spared. But the learned Addl. Dist. Mag. ha* 
both unnecessarily & improperly in my opinio.- 
written a long judgment, discussing the merits. 

(3) It is the intention of the law & has been 
repeated in a number of rulings that in criminal 
cases a witness's personal appearance in the Ct. 
should be the rule, & commission should be the 
exception. When the case is one before a jury or 
assessors then commission is almost always re¬ 
fused. A typical case is the old one reported in 
Emperor v. R. P. Counsell’, 8 Cal 896. The 
witness admittedly an old ailing woman was com¬ 
pelled to undergo the hardship of a journey in 1882 
all the way from Darjelling to Calcutta. This was 
because 

"the issue of commission would be a most unsatis¬ 
factory course of proceeding & one dangerous to 
the interest of the prisoner.” 

In the old case from the Allahabad H. Ct. ‘In re 
Farid un-Nisra', 5 All 92, commission was refused 
even to a purdahnashin lady. 

“The petnr. invokes the criminal law to punish, & 
she should be required to guarantee the 'bona fides' 
of her prosecution by attending at the Magistrate’s 
Ct. I most unhesitatingly say that taking of 
evidence on commission in criminal cases should 
be most sparingly resorted to. Such a thing is 
unknown to English practice & ought not be 
adopted save in extreme cases of delay, expense, 
or inconvenience." 

The Ct. however, suggested that as far as possible 
the Mag should respect her purdahnashin pre¬ 
judices while giving evidence in Ct. 

(4) More recently the mater came up before the 
Patna H. Ct. ‘Lachhmi Lal v. King-Emperor*, AIR 
(9) 1922 Pat 40. There the circumstances were 
different, but the principle governing the issue of 
commission was laid down in these words; 

“The issue of a commission for the examination oi 
an important witness such as an eye-witness in 
a serious criminal trial is a procedure which is 
much to be deprecated & which should never 
be adopted except for the most cogent reasons. 
In a subsequent Patna ruling reported in Monam 
mad Shaft v. Emperor'. A I R (19) 1932 Pat 242. it 

was laid down that , )n a 

••Ss. 503 k 506 should be used sparir^iy 
criminal prosecution. Above all the W1 
should be examined in open Ct. giving op ^ ie 
tunity for the accused to examine hto jg 
mere fact that a person is te "' p °™ r “ amined 
not a ground for allowing him to be 

on commission.” „ omnl « nty of theH.Ct. 

(5) The foregoing is a fair sam p ung 01 acrQSS 

rulings on this subject ^^.^^ren^ew-point 
any, in which a substantially f s 503 also points 
is taken. In fact, the wording o* ^ u ^ xam i na tion 

to the same conclusion. jJJSrvfor the ends of 
of the witness should “ecessary w & ^tness 
justice k secondly ^ attendance ^ suen of delay. 

cannot be procured without an dr- 

expenses k inconvenience, wh^i^a^ able 

cumstances of the .““.^^-^^ttendance of 

(6) Dispensing with J£ e footing. Courts 

(Pr 3) an accused is on a between parties, 

(Pr 3) should observe strictest impartiality 
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considering of course the general circumstances & 
their status in life, & also remember the difference 
between the personal attendance of an accused & 
a prosecution witness. When the personal atten¬ 
dance of an accused is to be dispensed with, the 
Ct. considers the question of safety, the genuineness 
of the request, & the possible loss or inconvenience 
to the accused himself, if his presence is insisted 
upon, & his respectfulness to the Ct. It is to the 
interest of the accused, other things being the 
same, to be actually present while prosecution 
witnesses are being examined, so that he can closely 
follow the case against him, and if necessary, 
apprise his lawyers or the Cts. of Important 
matters. If at any such stage he is allowed to be 
absent, he is foregoing the right of personally 
following the prosecution evidence for his own 
convenience. But when the personal attendance 
of a P.W. is being dispensed with, the accused is 
losing the right of actually seeing him give evi¬ 
dence, & the Ct. also is deprived of dozens of 
occasions of clearing up small points of obscurity 
by its questions. However, elaborately interroga¬ 
tories are drafted this advantage of personal ex¬ 
planation to the Ct. in presence of the accused 
cannot be got. 

(7) Now we can apply these principles to the 
present case. Lala Ram Ratan Gupta is a well- 
known textile mill-owner at Kanpur Si a person of 
very considerable wealth & position in the business 
community of our country. His manager Badri 
Smgh started a case against Sardar Narmada 
Prasad Singh, an iilaqedar & ex-minister of the 
Vindhya Pradesh. The letter containing the alle¬ 
gations was written in September 1949 but the 
case itself seems to have been started by the police 
under S. 409, I.P.C., in November 1949. Witnesses 
were summoned from time to time, Si I understand 
that during these 15 or 16 months only six wit¬ 
nesses have been examined. They have been cross- 
examined before charge, but no charge has been 
framed as yet. 

(8) Part of this delay appears to have been due 
to the accused himself wanting accommodation for 
this or that, In particular for bringing his lawyers 
l r °m out5id e . Part of it has been due to f he 
unwillingness or inability of Lala R. R. Gupta, *de 
facto complainant. On one occasion, he was 
asked by the Public Prosecutor not to come, be¬ 
cause the accused wanted an adjournment: cther- 

iTit Se r^Lil aS h? Utting °/ f ^ a PP earance . Like many 
o g people he seems to have a very commendable 

disinclination to appear in the criminal Cts.. even 

ns a witness. But one has to put up with this 

especially if he himself sets the criminal law into 

motion. I have carefully studied the various 

grounds that he put up from time to time not to 

appear As early as June 1950, Mr. Gupta sug- 

h at < h ? \ ** exarained on commission 

because he Intended to go to England in the near 

™ u c re ;» He did not speak of hif health Sfi 
J5 ^° Uf £ J, *“ prepared to believe that like 
men ot ^ £ lass & Position in life his health 
no me ans the best. A business magnate by 

a h HJr^iPc atT i. e ° f ^Pre-occupations will not be 

* jjiaYcules• It would have been more reasonable 

Hnn Fi"*"* - ** examination, cross-examina¬ 
tion & discharge before his departure toEnSanS 

lfhfn r l aft€r return, say withln 6 o r 8 

SfSRoaSSaS.' howevCTi “*• Gu P ta SS 

met with derailment & a very“rioKc£S S2 
Mughalsaral. Luckily he escaped without physical 
injury but sustained a shock, which we are 
absolutely prostrated him Tor some time. This is 
1962 Via. Pra./2 


quite true; but the effects of the shock has had 
nearly seven months to disappear. 

dO) We are told that at about the time the 
witness had a bad attack of dysentery. This also 
can oe believed, but the reference to the dysentery 
is in the beginning of October. After that it is 
alleged that the witness was being put through a 
course of 100 days rest-cure (kaya kalp) from the 
3rd October onwards by a body of vaidyas drawn 
from far & wide. This also I believe. We are in 
lact told in the middle of December that the treat¬ 
ment was to end within two months, in other 
words by the middle of February. During this 
period, it Is very probable that the witness had 
been asked not to exert himself. Actually during 
this period the witness hod been to Nasik, Bombay 
& Delhi, not to mention Lucknow, which is more 
or less next door to Kanpur. Thus even during 
the 100 days rest-cure, the witness has not been 
sitting as it were in an air-conditioned cell. The 
point to notice is that even 100 days treatment is 
over; now towards the end of March & in fact 
ever since tire middle of February we do not hear 
of any of the old ailments. The allegations of 
intended visit to England, the shock received In 
the accident, the dysentery & the hundred days 
rest-cure are perfectly true; but something or other 
always turns up & the witness, already reluctant 
to attend, personally finds this or that new in¬ 
convenience. 

ill) Actually Kanpur is not so distant & the 
Journey from there to Rewa over about 120 miles 
of rly. Si about 80 miles of road is by no means so 
inconvenient or expensive that the witness cannot 
put up with it. For a businessman of the status 
of the witness a few days absence is a serious 
matter, but the Ct. can give him the option of 
selecting his own date for attending within a parti¬ 
cular week or fortnight specified by the Ct. about 
a month in advance. 

(12) The opposite party opposing the appln. 
states that his examination & cross-examination 
may be finished In one day. Even making allow- 

w should not take more than 2 or 3 days 
* be Possible for the witness to arrange 

beforehand. None of the grounds given from 
time to time, eg his intended visit to England, 
the shock received in the accident, the dysentery, 
& the hundred days rest-cure, is sufficient ground 
to dispense with personal appearance, though it 
may justify the grant of a few weeks time for 
getting over a temporary difficulty. 

(13) This common disinclination on the part of 
high placed people seems to arise from a fear that 

[Hi “ g t ntS u r ,!? wyers mi 6 ht insult them. 
But the witness should trust the Ct’s. firmness St 

w ' tness is afraid for his personal 
safety, then also it is unnecessary to issue com- 
mission, if the police are satisfied they might 
make necessary arrangement. As for the comforts 
on the Journey or during his stay here, the wit- 

them htoSelf 01 1116 Party calUng hlm can see to 

U4) Looked at any way. I find no ground upon 
which a commission could be granted. The per¬ 
sonal attendance of a witness & his availability to 
explain matters of detail Is really a right of the 
accused. If he is prepared to waive it, a com¬ 
mission can always be issued, but when as here 
W to waive it. the Ct. must lmdst 

suw “ :, «— 

mSrTwSS'M. spas - a 

with the case, I also dismiss the appin. & hold 
that a commission is not Indicated to the preset 

<1G) The Dist. Mag’s, handling the appln. has 


10 Yindhya Pradesh Hangman Prasad v. Ram Autar ( Erishmn J. C.) AIR 

raised a very important point or procedure in this (2) The facts of the , ’ 

State. Elsewhere in our country we have a magis- opposite parties l to ? l » le f° ?, win ?- Tbe 

tracy as originally envisaged by the framers of the of certain ‘Sir’ ilnf* the „ tenants 


Cr. P. C. Here we have Magistrates who are also 
Munsiffs & are completely under the administrative 
control of the Dist. k Sess. Judges k the Judicial 
Comrs. In this system it is highly anomalous that 
Dist. Mags, like the present ones should deal with 
such matters. I am told that there was a confiden¬ 
tial direction in the time of the Durbar that Dist. 
Mags, should not pass any order in judicial matters. 
In this context it would mean that every Mag. 
could become a Dist. Mag. for the purposes of 
S. 503. But after the Criminal P.C., has come into 
force here without any alteration in Ss. 503 & 506 
such a direction can have no effect, nor is it 
possible for the higher judicial authorities to deal 
with a Dist. Mag. simply because he violates a con¬ 
fidential direction coming on from the time of 
the Durbar. The simplest way of curing this 
anomaly & of guaranteeing against repetition is 
for Govt, to order by notfn. that in the Vindhya 
Pradesh the Ses. Judges k no other authority shall 
be deemed to be Dist. Mags, for the purposes of 
S. 506, Criminal P.C. 

K.S. Revision dismissed. 
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Hanuman Prasad and another, Applicants 
Ram Autar Baldco and others, Opposite-Party. 
Application for Writ No. 44 of 1951, D/- 3-11-1951. 
(a)Constitution of India, Art. 226 (1) — Writ 


v. 


tends of the applicants on 27-7- 

focalit?theJ^rS?’ ° f R * Wa was can ® ,n * ln ‘hat 
ocaiuy they made some oral representations to 

P C ‘ gave some oral or ders to 
h vf^ N l b -% lldar * in ostensible execution of 
™ the latter made some inquiries and ordered 
that t.ie applicants should be dispossessed of some 
rune piots of land and the opposite party 1 to 3 
pik there. From this order, the applicants went 
up in appeal to the Deputy Commissioner. It was 
dismissed on the ground that it being executive 
order of the Naib-Tahsildar, he could not interfere. 
Tne applicants went up to the Commissioner, who 
repeated the same ground, and to the Board of 
Revenue, the senior member of which has ordered 
thus: 

“The action of the Naib-Tahsildar and the order 
passed by him putting the tenants into posses¬ 
sion was not a judicial proceeding, nor was the 
order a judicial order. The Naib-Tahsildar acted 
as a Revenue Officer in his administrative and 
executive capacity. The Board of Revenue are 
a purely judicial body, and can hear appeals 
against judicial orders passed by the subordinate 
revenue Courts and cannot hear appeals or in 
any way interfere with executive or administra¬ 
tive orders passed by subordinate revenue 
officers." 

After this decision, by the highest Revenue Court 
the applicants have come to this Court. 

(3) POINT No. 1.: This ruling of the Hon’ble 
Board has created a serious situation both for the 
applicants in particular and for the citizens of this 


— Issue of, on Board of Revenue . 

A rent can be issued by the High Court on any statc in genera] . valuable property in agricul- 
department of Government or any tribunal, he tural land has been ta k en by a subordinate Revenue 
Board of Revenue is no exception, though in view officer from one citizen and given to another; 


of its being the final Court in its own sphere, writs 
and directions on it should be issued only in excep¬ 
tional circumstances. (Para 4) 

Anno: C. P. C. Appendix in, Constitution of 
India, Art. 226, N. 1. * 

f (b) Constitution of India — Art. 227 (1) (2) and 
( 3 ) —courts and Tribunals — Power of superinten¬ 
dence, if extends over Board of Revenue. 

Sub-article (1) of Art. 227 enunciates a gene¬ 
ral principle whereas the Sub-articles (2) and (3) 
describe some, but certainly not the only ways in 
which the superintendence may be exercised. These 


obviously, this has to be under the authority of 
law. The aggrieved party goes up to the highest 
Revenue Court, and is not told that the Subordi¬ 
nate Revenue Officer acted with jurisdiction, and 
that he was right with reference to the merits of 
the dispute. * But this, like the D.C., and the Com¬ 
missioner just refuses to go into the matter, be¬ 
cause the deprivation of property is said to be 
done by an executive or administrative act. The 
persons dispossessed cannot go to the Civil Courts 
because the Revenue Law provides that a case Of 
this nature, involving a landlord-tenant relation¬ 


ore not exhaustive, but are specially mentioned be- s hip, is cognizable only by the revenue Courts. He 

cause of their practical importance in the case of cannot protect his property by exercising force as 

the Courts directly subordinate to the High Court. a public servant has deprived him of it, and u 

The specific mention of certain forms of superin - i s no t open to him to go to the authorities. Thus 

tcndence in (2) and (3) does not however in any j ie ^ literally'without any remedy.. Besides, this 


manner qualify the general powers of superinten- 
dence provided in the sub-article (1). The High 
Court has, therefore, powers of superintendence 
over the Board of Revenue. (Paras 4 and 6) 

Anno: C. P. C. Appendix in, Constitution of 

Guruprasnya Singh, lor Applicants; Bindeshnari 
Prasad, A. G. lor Board of Revenue. 

ORDER: The applicants have, come to this 
Court from an order of the Hon'ble Eoard of 
Revenue, dismissing 3 appeak by toem, the 
Board's reasoning was the same as th~t of the D.c. 
and the Commissioner, viz., that the oraer of the 
Tahslldar dispossessing the applicants and giv in., 
agricultural lands to the opposite parties 1 to 3 
was an "executive order” outside the appellate 
Jurisdiction of the superior revenue officers. TTie 
applicants pray for a direction either of the nature 
of 'mandamus’ under Art. 226 or in exercise of 
the powers of superintendence under Art 227 oi 
the constitution to the Board of Revenue to con- 
tider the appeal on its merits. 


ruling is as it were, a 'blanche carte’ to the Tahsil- 
dar and Naib-Tahsildars, to take land from some 
and present it to others, if the latter could satisfy 
them. Fraught with the gravest possible danger to 
the holders of agricultural land, tills position calls 
for the exercise of such powers that this Court 
might have for remedying it. 

/a) POINT NO. 2.: A writ can be issued by this 
Court on any department of Government or 
any tribunal; the Board of Revalue is no 
excention though in view of its being the final 
Court in’its own sphere, writs and dl ^ ectlo ,^ ° 
it should be issued only in exceptional ctreum- 
stances But I would look at this case from the 
viewpoint of Art. 227 giving tins Court Of 

c unerintendence over “all Courts and tribunals 
throughout its Jurisdiction. The learned A.G .,1 

does not extend over that tribunal *rgu(l> 
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ahd rules, forms, books and returns can be pres¬ 
cribed by the High Court. Since the High Court 
does not call for returns or prescribe tile forms or 
regulate practice and proceeding of the Board of 
Revenue it has also no powers of superintendence 
over the latter. This is not a sound argument. 
The Sub-article (1) enunciates a general principle 
whereas the sub-articles <2; and (3) describe some, 
but certainly not the only ways, in which the 
superintendence may be exercised. These are not 
exhaustive, but are specially mentioned because 
of their practical importance in the case of the 
Courts directly subordinate to the High Court. In 
tne case of the Courts not directly subordinate to 
the High Court, these are of no practical conse¬ 
quence, though there is nothing in the law' to pre¬ 
vent a High Court from exercising over them the 
powers given in Sub-article (1) in the manner 
illustrated in sub-articles (2) and (3). In practice 
the High Court may not find it worth the trouble 
to exercise the superintendence in these ways, over 
Courts that are not directly subordinate. ’ For 
example, these powers, which as far as subordinate 
Courts go are practically identical with those in 
the Government of India Act of 1935 and were 
exercised by most High Courts, till recently only 
over the Civil Courts properly so called. However, 
lately, with the increasing measure of separation 
of powers mast High Courts have begun to exer- 

I cise the superintending powers in these ways al*o 
over criminal Courts. The specific mention of 
certain forms of superintendence in ( 2 ) and ( 3 ) 
does not in any manner qualify the general powers 
of superintendence provided in the Sub-article ( 1 ) 


(5) A consideration of toe legislative history < 
ttie Article also shows that the superintendir 
poweis under Art. 227 are meant to be ceners 
The wording of S. 107 in the G. I. Act of 1915 
quite general. In the Govt, of India Act of 19- 
a restriction was introduced. However, with tl 
coming into force of the Constitution, the powei 

S, a f n al " b “° m ® general, as the words "subord 
nale in S. 224 of the Government of India A< 
has been intentionally omitted. The only excel 
tion is contained in Sub-article No. (4) which dot 
not mention the Board of Revenue. 

(6) The Board of Revenue in this State hs 

1948 s'?of 2hfh 1tUtc }? ° rdinance XIII (13) c 
1948, S. 4 of which provides that it is the hi<toe< 

cii juS s ss„ ,or ssrss t rir; 

SSsS 

gSJffll’JSBfiSftSSfS 

isisi 

Pliiii 

mmmrn 


reasons for his decision. Exercising the former 
class of functions, he is acting as an executive or 
to be more correct as an administrative officer. But 
when he orders the substitution of one name for 
another, or the alteration of the rent, or the nature 
of the tenancy in the record-of-rights, or the dis¬ 
possession of one claimant and the possession of 
the other, his functions are judicial; here he has 
to exercise only the powers defined by the law, and 
to hear contending parties according to a certain 
piccedure, and has to give his orders, in a pres¬ 
cribed form. Further, if he deprives anybody of 
ms property, and gives it to another, whether a 
Private citizen or Government, he has to do it not 
authority of law/' In such matters, the law is con- 
executive or administrative power, but under ‘the 
authority of law ” In such matters the law is con¬ 
tained in the tenancy statutes, or secondary legis¬ 
lation made under them. If he is not empowered 
lor this under the law, or, being competent under 
it. does not exercise his jurisdiction in the pres¬ 
cribed manner it is the duty of the superior 
revenue tribunals to correct him. 


(8) In this case it is alleged by the applicants 
that Naib-Talisildar is not the legally competent 
authority to dispossess one claimant and put in 
another claimant. Again, it is alleged that the 
procedure was irregular. Section 136 of the R.L., 
R.T., Code requires that a tenant alleging forci¬ 
ble dispossession by the landlord should file a 
written application before the D.C., he has to 
no?ice the opposite party, and after hearing both 
give an order. This order would be appealable to 
the Commissioner, and again to the Board. The 
Naib-Talisildar exercises the same powers as the 
Tahsildars, but it does not include the power of re¬ 
ceiving applications alleging forcible dispossession 
by the landlord. Again, the law does not allow 
tne D.C., to act on oral applications, and in no 
event to delegate, orally or even in writing to any 
subordinate, his powers under Section 136 of the 
R.L.R.T., Code. Every order of a Tahslldar Is 
appealable to the D.C., with a right of second 
appeal to the Commissioner, and in certain cir¬ 
cumstances, a third appeal to the Board. 


wujT no. 4.: The circumstances of this 
case therefore call for the following direction to 
the Board of Revenue in the exercise of this 
Court s superintending powers under Art 227 

H aU o S o i 1 ] - The Board should cancel its order of 
the 23rd August 1951 which is based on the theory 
of executive or administrative acts by the Tahsll- 
c,m« ° UtsidC the appellate jurisdiction of toe 
superior revenue Courts. It should itself decide or 

not ihP S K«'iw d 'i' n h te iM Co,uts to declde . whether or 
not the Naib-Tahslldar acted within liis jurisdic¬ 
tion when he passed this order dispossessing the 
no?M lca w a ? d giving the land to the opposite 
to 3 / ^ ll k found Nalb-TaMl- 

d “ r £i ac L no Jurisdiction, then obviously, the order 

torw| d hf i et 1116 ‘ status quo ante 1 res- 

b . y ano . t , her delivery of possession to the 
applicants, if they have already been actually cUs- 

on tho oUler hand - 11 is found that 
nc 4 ed ” ithln hls Jurisdiction, In that 
case either toe Board, or on its direction its §ub- 

nf d t?« e « Co Vi t ’ ^? uld decide whether on the facts 
of the case toe Tahsildar's order was a proper one 
Obviously, if any of these questions is decided bv 
a ^ordinate Court, toe aggrieved party will have 

8JM&S ,8,ta *° ,he £2 

(10) The application is allowed on the Inrti 
ws. 25/-, 4 need not pay any costs. ^ 
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, 11 is certified that this case involves a -=ub 

g? M question Of law as to the uuer^retationt 
Art. 227 of the Constitution. 

VR B - Application allowed. 
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KRISHNAN J. C. 

Sukhnandan Prasad Hanuman Prasad, Applicant 
v. Baburam Mahcswar Lai, Opposite Party. 

Civil Revn. No. 27 of 1951, D/- 29-10-1951. 

(a) Civil P. c. 0908 ), Ss. 10 and 115 - -Case 
decided — Order under S. 10 — If case decided. 

A case is a definite stage in the proceeding a 
case decided is the order which for the time is final 
as far as that stage is concerned . An order under 
S. 10 is, therefore, a “case decided” and is subject 
to revision. {Para 4) 

Anno: C. P. C., S. 115N.4, 5 Pts. 14 and 15. 

(b) Civil P. C. (1908), Ss. 10 and 26 and O. 4 

R. 1 — Date of institution of suit — Proper way of 
ascertaining. 

The proper way of ascertaining the date of insti¬ 
tution is to find out, whether, while tendering the 
plaint the plaintiff has done all that he has to do 
in compliance with Orders 4, 6 and 7. If he has done 
this, and has nothing more to do, then the tender¬ 
ing of the plaint to the proper officer should be 
terated as institution. Any delay in office, for no 
laches of the plaintiff, should naturally not be put 
at his door . If, on the other hand, there is some 
defect to be removed, or some deficiency in the 
Court-fee to be made up, then it becomes an im¬ 
portant question whether the suit is instituted on 
the date of the tender, or on the date the defect 
is remedied by the plaintiff. When the Court 
grants time for the removal of the defect, and the 
defect is remedied, then the suit would normally 
be deemed to have been instituted not on the lat¬ 
ter day but the day of the tendering itself, because 
the Court in its discretion has, as it were, con¬ 
doned the delarj. This condonation of the time 
taken to remove defects is at the discretion of the 
Court; but it cannot exercise it ‘ex parte’ so as to 
deprive the defendant of any right he might have 
acquired in this interval under the law of limita¬ 
tion. At all events the other party should have 
the right of urging that the Court’s granting time 
for removal of defect has not affected the advan¬ 
tage he might havt gained in the interval. 

(Para 5) 

Anno: C. P. C., S. 10 N. 4a; S. 26 N. 1; 

a 4 R. 1 N. 3. 

Raj Kishore Shukla. for Applicant; Lai Pradumn 
Singh, for Opposite-Party. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

(•50) AIR (37) 1950 Bom 130: (51 Bom L R 1004) 
A (Pr 6) 

(*43) Gurdevi v. Chowdhri Mohd Bux: (AIR (30) 

1943 Lah 65 FB) (p r 

('51) Civil Revn No 26 of 1951: (AIR (39) 1952 

Vind P 4) (Pr 4) 

ORDER: This is an application in revision by 

the plaintiff in a suit before the District Judge, 

Satna, the trial of which has been stayed under 

S. 10 C. P. C., on the petition of the defendant, 
on the ground that a suit inter partes' involving 
the same issues was already pending before ine 
Subordinate Judge Patna. In this Court the ques¬ 
tions for decision are. firstly, whether an applica- 
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tion in revision is maintainable from an order 

t U h P d r ei ;, S - 10 ,° f the Civ11 p - C, and secondly, °whe- 

10 7 5? whPn a th Pat ^ *J ad been duly Stated ° n 
l 0 ']' 51 ' wl \ en Plaint was tendered to the pro- 

?£L by . f the defendant opposite party, or on 
16-7-01 when it was registered. 

, '^Thelactsof the case ar e the following: in 
1949 the defendant of the present suit, who is a 
bu j ine “ man in the Patna District, had placed an 
order with the applicant for a quantity of wheat 
and of 'ata'. The plaintiff's account is that the 
defendant purchased them at Satna, but 
could not take them away because a 
ban on the export of these articles from 
Vindnya Pradesh had been imposed. The defen¬ 
dant was trying to get permission for exporting the 
goods, and was repeatedly requesting the plaintiff 
to keep the goods whatever the deterioration. The 
defendant faded to get the permits; ultimately he 
refused to pay for the goods which by that time 
had gone bad; the ‘ata' completely rotten, and the 
wheat deteriorated, but saleable at a lower price. 
So, for the price of the 'ata' and for the difference 
in the price of the wheat and for some other 
items, the applicant instituted the present suit 
at Satna on 11-7-51. 

(2) While the talks were on between the parties, 
the opposite party had, as he says, instituted a 
suit at Patna, on 10-7-51 against the plaintiffs, in 
regard to the same transaction; there he claimed 
damages on the averment that the plaintiff had 
contracted to supply at Patna but had failed. Con¬ 
sequently, the defendant was put to loss as he 
had contracted to deliver similar goods to a third 
party. On receipt of summons from the Satna 
Court the opposite party appeared and petitioned 
for a stay under S. 10 C. P. C., which was granted. 

(3) Before the D. J. as well as here the plain¬ 
tiff applicant’s position was that though the de¬ 
fendant opposite party’s plaint might have been 
tendered to the proper officer of the Patna Court 
on the 10th July, it should be deemed to have been 
instituted on the 16th July when it was put up be¬ 
fore the Presiding Officer of that Court with an 
office note. The opposite party contends that he 
had done all that he had to do on 10-7-51 itself so 
that his suit at Patna had been instituted earlier 
and was already pending, when the Satna suit was 
instituted. 

(4) ‘Point no. 1/ To begin with the 
opposite party contends that stay order under S. 10 
is an interlocutory order and not “a case decided , 
and so is not revisable under S. 115 of the Civil 
P C. and S. 34 of the Bhopal V. P. Judicial Com- 
mlssioners’ Court Act. The most convenient and 
the fairest understanding is that a case is a 
definite stage in the proceeding, a case decided is 
the order which for the time is final, as far as 
that stage is concerned. The rulings that an orderl 
tinder S. 10 is an interlocutory order and, there¬ 
fore', not subject to revision have to be reconsider¬ 
ed in the light of the Lahore High Courts Full 
Bench decision hi 'Bibi Gurdevi v. Choudari Mohd. 
Bux' This Court has already considered this 
aspect of the problem In the recent decision in 
S Lai v. Arjundas Khandelwal, Civil Revn. 
No. 26 of 1951, D/- 29-9-51 and need not re^at 
the reasoning. In a case of stay under S. 10 C.P.O. 
no appeal is possible from the stay order and the 
consequences to the party are the inconvenience, 
the monetary loss, and the risk of a delayed dec 
sion which to a considerable extent are irremedi¬ 
able! It is also a jurisdictional l"* nt 

stav order really decides which of the two Courts 

SlSSercL L Jurisdiction atflret, after wMrJ 

there may not even be occasion for the o 
Court's exercising it. Therefore, I hold 
order is subject to revision. 
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(5) 'Point No. 2. Coming to the merits of the 
order sought to be revised, it is common ground 
that the two suits arise out of the same transac¬ 
tion, and the issues are directly and substantially 
identical. The only question, therefore, is whe¬ 
ther the suit at Patna was instituted earlier. O. 4 
R. 1 provides that a suit shall be instituted by 
presenting a plaint either to the Court itself, or 
the officer appointed by that Court in this behalf. 
It is not urged that the plaint at Patna was ten¬ 
dered to anybody other than the proper officer. It 
is also provided that the plaint should conform 
to the ruies contained in Or. 6 and 7 as lar as they 
arc applicable; it is not shown that the plaint at 
Patna did not conform to any of these ruies. All 
that is alleged is that in the Patna Court, the 
officer, who received the plaint put' up his office 
note to the presiding officer, on the 16 th on which 
date the suit was registered. The plaint in the 
present suit at Satna was tendered on the 11th; 
on that very day the office checking was over, and 
the suit was registered. This is what usually hap¬ 
pens where only a few plaints are tendered every 
clay. Where many plaints are presented every 
day, the officer appointed to receive them takes a 
•few days to complete the check, and put up his 
report before the presiding officer. The proper 
way of ascertaining the date of institution Is to 
find out, whether, while tendering the plaint the 
p aintiff has done all that he has to do in com- 
pliance with Orders 4, 6 and 7. If he has done 
this, and has nothing more to do, then the tender¬ 
ing of the plaint to the proper officer should be 
treated as Institution. Any delay in office, for no 
laches of the plaintiff, should naturally not be 
put at his door. If on the other hand, there is 
some defect to be removed, or some deficiency in 
the Court-fee to be made up. then it becomes an 
important question whether the suit is instituted 
on the date of the tender, or on the date the 
defect is remedied by the plaintiff. When the 

t * in ? e for the removal of the defect. 
d K fe ^ 13 ‘: emedled - then the suit would 
normally be deemed to have been Instituted not 

" ( he h i a ter d ®y the Say of the tendering 
Itself because the Court In its discretion has, as 
* w . ere ; condoned the delay. The delayed pay¬ 
ment of the court-fee, S. 149 of the Civil P C is 
?, n „ t0 . thc P° lnt This condonation’of 

Hnn U n7 t v,t ke ^ t0 . re ^ 0ve dofects Ls nt the dlscre- 
01 the Court; but it cannot exercise it 'ex 

hi « t0 de P rive the defendant of any right 
iV 1 !? BCt m lr ed In this Interval under the 
i°i h"Station. At all events the other party 

Snthie time for riglU ° f , Urg,ne that the Court's 
time for removal of defect has not afTcct- 

fnterval. fldVanta8:e he m,sht have ea,ncd ln the 
< 6) the present cose it is not urged that there 

e W i?he? e o y nav U S. 5 ° Ppositc £ 
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tion. But that has no application to the present 
case where the only point for decision is wlS 

tender was nstl f uled on the date the plaint was 
tendered or on the subsequent date on which it 


was registered after the office report. The view 
taken by the District Judge is the correct one. 

t7) The result is that the application in revision is- 
dismissed with costs to the contesting respondent, 
and minimum pleader's fee under the ruies. 

V.R.B. x Application dismt'Hd. 
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Rughavcndra Singh and others, Applicants i\ 
Stale oj Vindhya Pradesh and another. Opponte- 
Party. 

Civil Applns. Nos. 3C, 35, 24, 32 and 23 of l?5i P 
D.- 24-10-1951. 

(a) Constitution oj India, Art. 226(1) — Iv'ric 
of mandamus — Delay in applying. 

No doubt, an application for a tcrit in the nature 
of mandamus against an alleged invasion oj a 
fundamental right can be made at any lime; but. 
a person who delays his application by two years 
cannot be heard to argue that the alternative re¬ 
medy of his civil suit might take time . (Para 6> 
Anno: C. P. C., Appendix III, Constitution oi 
India, Art. 226 Notes 1 and 8. 

<b> Constitution of India, Art . 226(1) — Another 
remedy open — Writ, if can be issued. 

Where an applicant jor an issue of a writ has 
another remedy open to him by way of suit for 
permanent injunction, the High Court cannot 
issue the writ simply because the applicant ap¬ 
prehends that he might lose the suit and get com¬ 
pensation only. {Para 

t H nn0 ; C ' **• a Appendix III, Constitution of 
India, Art. 226 N. 8. 

(c) Constitution of India Art. 226 ( 1 ) — Invasion 
oj right created by contract — Issue of writ . 

An invasion of a right created by contract of 
lease for uhich the lessee can seek relic J in the 
Lied Court for compensation or cancellation of 
the lease or otherwise is not such an invasion of 

a fundamental right as to call for an extra-ordi¬ 
nary remedy . (Paro 

Anno; c. P C Appendix III, Constitution ot 
India, Art. 226 N. 8. 

0/ lndia > Art • 366U) - Order 

~ «*«•- 

.»r Ar, c 3 l;.S ST* m - 01 

(c) Constitution 0 / India. Art. 19(5) — Right to- 

Innabff’ZTl'*" 1 pro P ert V ~ Restriction rea¬ 
sonable and m public interest. 

i„nnLnM PliCa " ts were cithcr grantees or lessees of 

including vatclus of forests. 
YnUIZ 1 ? 9 ' thc Government passed an order 
tJZhV*, t orde t rcd that thereafter auction of 

f a/ ^tracts icould be unconditional and 
Kould cover not only Government forests but other 

P ° rtl01iat , c com P cnsa rion to private- 
f?i'%°£ ers ’ cas °*»> Provided for by the order 
Thereupon the applicants applied for issue of a 

aTrt th n& n J a J? US ’ retraining the Government 
and the Chief Conservator of Forests from inter- 

trZ m ‘ 10 " K *» 

only in a reasonable manner, and that int £, 
% thc Public and thi rSriXn imL 'rt 

ArtmS)^ WCre mthi ‘ l the ****** contacted £ 

' <Paras 11 and 12 h 
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Kali Prasad Vakil, for Applicants; Advocate 
■General, for Govt. 

ORDER: These five applications have been filed 
h.y different members of the family of the Maharaja 
oi Panna, holding what are popularly called 
Jagirs. Three of them namely Lt. Col Raja 
Bahadur Bhartendra Singh Ju Deo (No 36) 
-Maharaj Kunwar Major Pushpendra Singh Ju Deo 
(No. 35) and Raia Raghavendra Singh Ju Deo 
(No. 34) are grantees of immovable properties in¬ 
cluding small patches of forests from the Maharaja 
.for their maintenance CNankara’). The remain¬ 
ing two, namely Her Highness Maharani Sahiba 
of Tripura (No. 32) and Her Highness Maharani 
-Snmati Padmini Kunwarba Saheba of Indergarh 
'No. 33) are holders of leases of certain properties 
.including patches of forests; the leases are Still 
current. All these 5 patches, and possibly similar 
other patches of forest granted or leased out to 
different members of the family, are scattered 
-lere and there within a large area of Government 
1 orests in the Bundelkhand area. Before the Con¬ 
stitution, on 27-6-1949 the Vindhya Pradesh Govern¬ 
ment passed the following order No. 126: 

"In order to safeguard the interests of land¬ 
holders as also the Government Revenue, it is 
ordered that hereafter auction of Tendu leaf 
contracts will be unconditional and will cover 
not only Government Forests but also other 
areas. Where private land-holders have existed 
supported by Sanads and other documentary evi¬ 
dence such land-holders may put their claims 
before the Deputy Commissioner of the District. 
The Deputy Commissioner will enquire into their 
claims and report thereon, if the claim is 
established, a proportionate compensation will 
be payable to the claimant out of the auction 
sale proceeds." 

and communicated it to the persons likely to be 
affected including the five applicants. The present 
applications, filed after more than two years, are 
for directions by this Court of the nature of ‘man¬ 
damus’ on the State of Vindhya Pradesh, and the 
Chief Conservator of Forests, restraining them 
from interfering with the applicants’ rights in the 
forest areas included in the grants and the leases, 
•as the case may be; secondly, directing them to 
cancel the order dated 27-6-1949 in so far as it 
affects the applicants’ forests; and, thirdly, direct¬ 
ing them not to include these forests areas be¬ 
longing to the applicants and future auctions. A 
fourth relief was also mentioned to the effect that 
this Court should direct a cancellation of the leases 
for Tendu leaves granted by Government in the 
-auctions held in 5-7-1949 and 21-11-50. But the 
lease period being over, no question of cancellation 
arises. The Government has already tendered to 
the applicants their share of the auction proceeds. 
If more is wanted by the applicants, the civil Court 
is at all events the proper forum for this. 

(2) The following events have led to these appli¬ 
cations. It is said that these grants and leases 
were already in existence from before May 1948, 
when the Maharaja of Panna retired from his 
office after making over charge to the RaJpra- 
mukh of the Vindhya Pradesh. As things settled 
down we find in November 1948, the Government 
of V. P. addressing a letter to the Jagirdars ask¬ 
ing for particulars of the annual income from 
the forests in their Jagirs, and their willingness 
to surrender their forest rights in return for rea¬ 
sonable compensation. Nothing came out of this 
inquiry; and in June 1949 Government is marine 
a provisional arrangement in regard to Tendu leal 
contracts, without for the time planning to take 
over or buy out Jagirdars’ rights. This would in¬ 
deed have been hasty, as we And in November 1949, 
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of ownership of forests in terms of their Sanfds 
and <b) whether they are entitled to any coml 
“® lf the ‘r rights in forests are to be ex¬ 
tinguished or any way restricted the matter 
needs further examination 

T ‘ 1 f c Government, therefore, desire that the sanads 
d l ie „ ^ars oi the Covenanting States of 
Bundelkhand be examined by the Deputy Com- 
nussioner concerned and the recommendations 
sent to the Government through the Commis¬ 
sioner with their views by 30th November, 1949.” 
Though we are proceeding on the assumption 
that the grants and leases are genuine, it is to be 
noted that Government is still investigat¬ 
ing the question of recognising or cancelling these 
commitments by the-Maharaja of Panna in favour 
of members of his family. Be that as it may, the 
O. 126 of 27-6-1949 was only a provisional arran¬ 
gement for auctioning Tendu leaves. The title, 
whatever it was, of the Jagirdars was not ques¬ 
tioned. Upon proof of the sanads the Jagirdars 
were to get shares of the auction proceeds pro¬ 
portionate to the area of their private forests. It 
was the substitution of one contractor for the 
whole block, instead of a number working each 
on a different patch, naturally the one contractor 
had to be selected by Govt, as the owner of the 
largest areas of the forest. 

(3) Jagirdars apparently protested, some even 
alleging that they had already given leases for 
this forest produce, and some insisting that they 
would manage their patch of forest in their own 
way; these objections went unheeded and in 1949 
and in 1950 auctions for this forest produce were 
held by Government both for its own forests, 
which are bv far the most extensive, and the 
Jagirdars’ patches. The Jagirdars’ shares cal¬ 
culated on the basis of the areas, was tendered in 
June 1951 but the applicants declined to take them. 

(4) The applicants 'allege that during these two 

years they have been diligently applying to Gov¬ 
ernment through the forest department and 
through the D. C. Panna for the release of their 
private forests. Finding that this deprivation of 
and restriction on their right of property continues 
even after the Constitution has come into force, 
and Government is continuing the enforceme:nt or 
the order, they have applied for a remedy under 
Art. 226 for the Government’s violation of Arts. 
19(1) (f) and 31(1) of £h e COMUUition. It is 

argued that it is an excess of the Governments 
executive power, as any such interference with 
their right of selling the produce of their private 
forests can be only under the Indian Forest Act or 
othei appropriate statute. Further, It is urged 
that money compensation is not at all sufficient 
relief and there is no other equally expedient and 
efficient alternative remedy. 

(5) All this is questioned by the opposite party 
in the affidavits and arguments. Firstly, it is 
pointed out that applicants have come after 2 
years. There is an alternative remedy in the form 
of a suit for compensation for past interference 
calculated on a more generous formula, and lor 
permanent injunction. On the merits also, it is 
pointed out that in the sanads of Brants the 
grantor, Maharaja, expressly reserved to WmselJ 
the right of making rules for the management of 

the properties included in the 8 r f n {j lp th 5 Ia P h r S 
Government as the successor of the Maharaja 
could even under the sanads take over the manag 
ment of these private forests. Though no such 
express reservation is found in the leases this is a 
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matter arising out of contract. Th* hoc __ ^ _ 


matter arising out of contract. The lessor has 
given a number of properties to the lessees; in 
regard to one of them he has withdrawn the’free¬ 
dom of management for collection of one of the 
produces. The lessees may bring a suit for the 
termination of the lease, or for the reduction of 
the consideration payable, or for coir.pensation. But 
it is not a case for the issue of writs under S. 226 
of the Constitution. Finally, even viewing it in 
the light of S. I9(l>(f) the opposite party contends 
that tne order passed in June 1949 was made by 
a competent authority and was existing law. This 
may have the effect of restraining the owners' right 
oi giving the contracts for the collection of the 
Tendu leaves to men of their own choice; but the 
restriction is reasonable, and in the interest of 
the general public. It reduces the dangers of poach¬ 
ing and the consequent loss of public revenues- 
it saves endless friction between the Jagirdar's con¬ 
tractor and Government. Moreover, the induc- 
] sniail contractors ostensibly for collecting 

mafiJrtT r°* 3 , 0r that P atch of the forest, 
0 , the de P !etl0n and destruction of the 
forest themselves, as to contractors would be temnt- 
ed to cut and remove trees both from the? Se 

Portions 2 o'? th U r adjo,ning or the approaching 
portions of the Government forests. Therefore 

An. %gT W C0mes undei ‘ the exception in 

mien f 01 // ?°‘ V ' Imm ediately after the orders 
these applications could not have been made, but 

nothmg to prevent the applicants from 

u fter the Constitution came into 
force instead of about 20 months later. The ex- 
Planation given is that they have been approach¬ 
ing Government and Government has not passed 

menK^nH 0 ? 61 *’ bUt 1135 held two annua l settle- 
ments and is preparing to hold the third. As early 

as November 1949, the Jagirdars knew that Govern^ 

!f?/?L was S. ot goulB t0 let them hold their own 

ia°mn! S ' i, Even as early as November 1949 the 

wa7ted n for%^m™ ent ’ S dete ™ination; if 
^! y J^ a!ted , toal order s, even now thev have 
not been passed. Either way, one does not under¬ 
stand why the applications have been filed at this 

fnvitin No f dou ^ t ' an application against an alleged 
invasion of a fundamental right can be made at 

hv y fn time ' bUt a person who delays his application 
by two years cannot be heard to argue that the al 

^e a Mswer m is^ that had h SU * 
ft?®SKReS S&fffflS 

this’eourt's^iv^i^^g^n 

, ftves ’ — this grievance is solelv remedi 

expedient in’s^ a £ u S^i^ ab ° Ut or ,> 

nexus with the lessor who is ten rnvM^' Whose 
contract, a suit^ m P oni. H 1 ® ( ? ovt ' ba sed on 
Jagirdars urge that”? SJ gg? The 

.permanent injunction, on the^oin? a 

'compensation is adequate aS JKLm? 
a department of Governmentmlahf k 0 . l . hat 


straightforward and, if I may say so, a routine 
manner of seeking redress of this grievance/' 
Simply because the Jagirdars apprehend that they 
might lose such suits and get compensation only 
this Court cannot issue writs. 

„.im P ° int No ' 3 ’’ We may a!s0 gamine the 
a~eged invasion of a fundamental right. As lar 

as tne three grants go, the grantor had reserved 
V* bl ™- e! f the right of making his arrangement, 
lor the management of the forests included in 

provisions*' TneSe ianads contain the following: 

"You may all the time collect income from the 
aforesaid properties, and meet your expenditure 

U and con f inuc to obey my wishes. You. 
shoidd manage these properties in accordance 
' he settlement and the forest rules and fur- 

fir. 0, f er arrangements that may be brought, 
into force by the riyasat." 

Now the order dated 27th June 1949 is an arran«e- 
S f by the successor of the Tiyasat*1 

Ss of^ho^nts 5 3,C b ° Und 10 accept by ** 

t9) In regard to the two lessees it has been. 

^d nt ihot 0U H l f at there is no similar reservation 
and that during tne pendency of the lease the 

1 /“ eea £ f. ou d , to a U ow ed to manage the properties 

!aeh or fh ey i deSire t However < (he forest area fa 
an 1 3 l ases “ one out °f many properties 
f, d of . wdlch hay o been leased with the sole idea 
that the lessees should be allowed to derive income 
The lessor with a view to preventing Svasionlntc- 
destnich , on °f property adjoining the lease 

tatte tests* 5 

income to the lessee. If this Is an in?Slon P it Is 
- - v ,r n .5 a right seated by contract^ tm 

s sr r 

-jSgfta fib.Ma’isrs s si 

KK 5 ~ ®£S£s 

rw-i!? 65 * were Government property if th* 

faS*™ iSSPPATSi'ajSJ 
ffSTES jfe 

S? M SS' $55 

tlon of suitable legfflve La?ur«me^n^ 
of fnvestlgatlon 

the decision on wheUteV thcS hk-^th^^ and 
grants and leases in favour ol thSr >, present 
bers should be recognised^ n„ri r .f amdy mem - 
of these consldSS ^om^^^ 0 B end ™ cy 
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as notiiing more than such a working ar¬ 
rangement, pending further legislation, and the 
investigation, of the commitments, it is emi¬ 
nently reasonable, and does not either ques¬ 
tion tiie title, or reduce the income that the jagir- 
dars can get by honest and efficient management 
with due regard to the preservation of the forest. 

A or is it an excess of the executive power. If any¬ 
thing, it is a very moderate exercise of the powers, 
and a willing forbearance from applying the Rewa 
jiaw 10 the letter. The order was, therefore, made 
within tiie limits of executive power, by a com¬ 
petent authority, in this case, the Government of 
the V. P., before the Constitution; so it is existing 
law. 

ill) Assuming in these proceedings, that the 
applicants' titles are genuine, their right to the 
jfree management of the property has been res¬ 
tricted only in a reasonable manner, and that in 
(the interests of the public. These forests are scat¬ 
tered within the blocks of Govt, forests; these 
jagirdars are members of the ruling family and 
the purpose of the grams or leases was that as 
much income as possible should be derived. So 
Any unrestrained exercise of management by the 
.owners will would be ruinous to public interest. It 
js not impossible that the Jagirdars will find con¬ 
tractors, who pay for these areas proportionately 
more than what they would pay for the Govern¬ 
ment forests, where there is more effective control 
.against destruction of trees or collecting other pro¬ 
duce than the one contracted for, and against 
poaching. The private contractors may also very 
easily collect produce, or cut trees from the neigh¬ 
bouring portions of Government forests. This 
danger is always there and is increased by the un¬ 
certainty about the future of these jagirs. These 
grants and leases are being examined, by Govern¬ 
ment (since November 1949) with a view to decid¬ 
ing. how many of the commitments should be 
recognised and confirmed and how many should 
he cancelled with or without compensation. What¬ 
ever the results, it is only human if the Jagirdars 
Are anxious at once to get as much as they can 
out of the forests. Very real indeed are the dan¬ 
gers of giving ostensible settlements of this or that 
forest produce with full leave to the contractors 
to take away anything they like. Thus, from the 
view point of preserving every patch of forest ana 
of preventing the far reaching damage to me 
country by the destruction of the private Iorcs ^ 
as well as of the adjoining Government forest, tms 
restriction is in the public interest. Then there 
the danger of poaching into Govt, forest, in 
approaches on the borders of the pr yf*f H r 
The inconvenience suffered by the Jag 
next to notiiing. The Govt, auctions the fore.* 
produce of big areas, and gives the Jagir^rs a part 
of income based on proportionate areas. This 
ftJStoto very correct, but if any Jagirdar or 
special reason wants a more generous formula or 
iiis nrivate forest, he can claim it from the Govern 
ment or approach the civil Court for more =om- 
pensatL Naturally, this Court in the present 
nroceedine cannot- go into these details. If the 
Iaeirdars B get contractors who will pay more for 
these private forests than for the corresponding 
area of Government, it means only that the con- 
i ractors will take other forest produce, or cut down 
trees, or poach on the Govt, forests. Thus, it is 
a case of a restriction which is both reasonable 
and in public interest. 

<12) It is argued on behalf of the applicants that 
the Constitution aims at the sanctity of property 
and the right of a citizen to do whatever he likes 
with his own. This is not correct. Such an 
exercise is a serious "abuse of right", and has been 
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expressly provided against in the various excep¬ 
tions in Art 19 including cl. 5. It Is for the 
authority making such existing law to Impose res¬ 
trictions. and it is for the Court to decide if the res¬ 
trictions are reasonable and in public interest. In! 
the piesent case. I hold that the restrictions im¬ 
posed by the order are within the exception con- 1 
tamed in that sub-article. 

(13) Thus, looked at in any way. no case has 
been made out for the issue of any direction by 
this Court. The five applications are dismissed 
with costs to the opposite party in each case of 
fifty rupees. 

^ R Applications dismissed. 
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KRISHNA N J. C. 

Mata Din, Appellant v. Paltu and another, Res¬ 
pondents. 

Second Appeal No. 197 of 1951, D/- 16-10-1951. 

Limitation Act (1908), S. 12 — Delay caused by 
despatch oj copies by post. 

Where on the date fixed for delivery of the 
copies, the applicant docs not appear personally 
to take delivery of the copies but requests the copy¬ 
ing department to send them by post and the 
copies are accordingly sent by post on the date 
fixed for delivery, the applicant is not entitled to 
exclude the period of transit by post under S. 12 
(Delay of three days held could not be condoned 
under S. 5). (Para 3) 

Anno: Lim. Act S. 12 N. 18. 

Lai Yadvandra Singh, for Appellant. 

JUDGMENT: This second appeal would get 
ttme-barred unless we exclude the postal transit 
period in sending of the copy of decree and judg¬ 
ment to the appellant. Considering the number 
of people in this State, who like copies to be sent 
to them by post, this question becomes important. 

(2) The first appellate Court passed its decree 
on 23-6-51. On 23-8-51 the party applied for copy, 
and after estimates filed tile requisite stamps and 
paper on 31-8-51. and was to come for the copy on 
7-9-51. He says that the copy was not ready on that 
date, and that he was told that It would be ready 
on 10-9-51. This is not clear from the certificate, 
but in the interest of the appellant I shall assume 
it. Instead of coming on 10-9-51, or sending some¬ 
body to take the copy the appellant requested the 
copying department to send it by post. The certi¬ 
ficate shows that it was sent by post on lO-9-ol, 
but reached the appellant on E 1 , 3 ‘ 9 ^ 1 ; A T? ,e Lpw^} 
has been filed here on 15-10-51, 14 - 10-51 being a 
holiday If one excludes the entire period from 
•23rd Aiigust till the V& September then the appeal 
is not time-barred. If on the other hand one ex¬ 
cludes the period up to 7-9-51 or even upto the 10th, 

the appeal will be time barred. . .. 

(3) Certainly the party should not suffer for the 
time taken by’the Court or Its copying department, 
bS when the copy is ready the party should come 
and collect it If at his request it is sent by post 
the period of transit cannot be excluded. IWs j- 

which the Court or the copying depart- 

ment teto do unto the law. but what the party 

rSHSil- 

appea, i., dismissed summarily 
KS • 
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KR1SHNAN J. C. 

Jangi Lai, PlaintiJJ-Appellant v. Baijnath Singh 
and others, Defendants-Respondcnts. 

Second Appeal No. 96 of 1951, D/- 14-8-1951. 

(o) Reuxi Pre-emption Act, S. 6 — Suit for pre¬ 
emption by non-Rewa resident without obtaining 
necessary sanction — Decree conditional on ob¬ 
taining such sanction can be passed — Rcica Land 
Revenue and Tenancy Code, S. 49. 

Though S. 6, Rewa Pre-emption Act, read with 
S. 49, Rewa Land Revenue and Tenancy Code pro¬ 
hibits a non-Rewa resident from permanently ac¬ 
quiring by pre-emption a pattadari tenancy within 
the Rewa State except with permission of the 
Chief Revenue Authority, where the plaintiff ivho 
is a non-Rewa resident bnngs a suit for pre-emp¬ 
tion without obtaining the necessary sanction of 
the Chief Revenue Authority, there is nothing in 
law or equity against making the preliminary de¬ 
cree for pre-emption conditional on the pre-emp- 
tor s obtaining the necessary sanction. Such a 
pre-emption suit should not be dismissed for want 
of sanction. {Para 4) 

ib) Reiva Land Revenue and Tenancy Code, 
— Sec *!on ts repugnant to Art. 15, Constitu¬ 
tion of India and has become void — Constitu¬ 
tion of India, Arts. 13, 15. 

, ,uLu 9 ’ **?}??* Laild Reven uc and Tenancy Code 
which prohibits a non-Rewa resident from acquir- 

tenancy within the Rewa State 
makes a discrimination only on the ground of 

Arl d n%th?£ has becoinc “”der 

Art 13 of the Constitution of India as being repuq- 

nant to Art. 15 of the Constitution . (Para 5) 

Anand Cliand Joshi, for Appellant; Lai Kamle - 

shwar Singh, for Respondents. 

This I s an appeal the P lain " 

tiff from the concurrent decisions of the two lower 

£»2S * M V ult Pre-emptKTonX 

giound of being co-sharer because he was other¬ 
wise unqualified to purchase the land. 

(I tn'nHmi 0I ? ly questio , ns here are, whether, firstly 
f. pre-emption decree could be passed 

to take effect upon the removal of the disability 
kS fl ^°n d,y ’ , whetber thk IlsabUlty to PurcEe 

05 bein 6 repugnant 

r l sidence in a village in the Allahabad D is - 

vinHV,, H °D eV ^ r ’v. they have ,ands ^ng within the 
ES***"** 111115 ls what happens in manv 
border villages. Defendant No 1 lsTmi ^ 

shanwtf ,, who has Purchased the half 

f„ h rn e .?f, r ^ e defendant No. 2. The plaintiff, who 
co-sharer on the same land brought a suit fnr 
pre-emption within one ye™ Th? lower ConrN 

them here The nla Jtiff hpin? 1 Con “ rned with 

gaaifiiKgy 

tackid on declslo i l of the lower Courts ls at- 

“its > 5 ? asff' 

that It wiU not take effect untfi^h^ ^J 1 cl f ar 
obtains the permission U the pre - em Ptor 

1952 Vin, Pra ./3 
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(4) The pre-emption decree is in most cases a 
preliminary decree. Usually the condition is that 
the pre-emptor pays up the same amount as a 
purenaser has paid, but there is nothing in iaw 
or equity against making the decree conditional 
to the pre-emptor's obtaining the sanction of the 
Ciiiet Revenue Authority. The purchaser defen¬ 
dant argues that the pre-emptor should have ob¬ 
tained tiie sanction before he brought the suit. 
One practical difficulty in this course is that by 
the time he obtains the sanction the suit might 
get tune barred for no fault of his. Any way the 
suit having been brought. I think it made no 
material difference if it is ordered that the pre¬ 
emption decree cannot take effect until the sanc¬ 
tion is obtained. 

(3) The second objection raised by the plain¬ 
tiff-appellant seems to be unanswerable, s 49 of 
tne uewa Land Revenue and Tenancy' Code 
prohibits a non-Rewa resident from permanently 
acquiring a Pattadari tenancy- within the Rewa 
State except with the permission of the Chief 
Revenue Authority. This Act was made at a time 
when the Rewa State was a separate political en- 
i" y considering itself in certain respects foreign 
both to British India and to the adjoining Indian 
States When such a disability was referred to in 
s. 6 of the Rewa Pre-emption Act the same poli- 

TWh,? et ’ UP c ? nt ‘!? ued ' 111 other words, the Rewa 
Durbai considered itself legally competent to pro¬ 
in® 1 bjects , f o 0m Uie residents of neighbour¬ 
ing States or of British districts whom the Dur- 

o^n. < i? ns ‘, d f eti . to be forei Sners. However, after the 

?h?! ng i,S! ° l , 0rce u of the Constitution of India 
the position has changed completely. Article 15(1) 

expressly provides that there should be no dis¬ 
crimination against citizens among other things 

oth^wnrH 0Und °{ ° nly of 1116 place of birth - In 
other words, a rale or law saying that person born 

1“ ® r resident of the Allahabad district is debarred 

t£ m vF l Uih hasl 2 B i ands in the Rewa District of 
j. 1 ?® Vindhya Pradcsh is to discriminate' against 
him only on the ground of residence. One can un- 

?n .h«" d . a aW provldin B that person, not living 
n the same revenue village or resident farther 

nSnir^ * SP f ClfiC distance from the land, may not 
■ nT™1, a te . n w ancy - Because this disqualification is 
But f » “!?, g , r ° unds °1 faclUtles tor cultivation. 
r!‘w a wblch says that any resident of the 
® tate area ca n buy while any resident of 
„ area cann , ot ' except with permission, is 
certainly a discrimination only on the ground ol 

residence To that extent the rule militates against 

£ of^nfprp^ * der A . rt ‘ , 13 would become void. It 
is of interest to note that in this respect there 

are no exceptions to Art 15(1) while there arc 
emotion 11 ) l ° Art - 19> ? L (1) (f >- The law of pr^ 

2a?L 19 mwA*®? 1 ¥*51 to the right stained 

(f). But there can be no exception 
fil« n 8round °f public interest to the right 

Art ' I 5(1 * that there should be no dis¬ 
crimination on the ground only of the place of re- 
sidence. Therefore the appeal is allowed and ^ 

to that pla,n V® appellant ls entitled 

to buy the property in suit on depositing within 
one month of the amount for which defendant 
No. 1 has purchased the property. Upon deposit¬ 
ing the amount defendant No. I should take the 
“°, ne y and reconvey the property to the 
plaintiff. Costs to the plaintiff throughout payable 
by the contesting respondent and pleader’s feT of 
7 per cent, in each of the Courts. fee ° f 

R' S ' Appeal allowed. 
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has taken the place of the Treasury Officer of the 
Datia Raj. 

(3) Under the rules and regulations no civil 
Court proceedings would be necessary or legal for 
the realisation of its claims from its debtors. The 
bank can straightaway attach the properties and 
realise its dues as if they are arrears of land re¬ 
venue. One of the debtors is Pt. Hit Kishore, son 
of Priya Dutta Pastore who owes Rs. 2,000/- be¬ 
sides interest for which the applicant is surety. The 
surety as well as the principal debtor have execut¬ 
ed valid bonds agreeing to pay on demand, nam¬ 
ing immovable properties as security and agreeing 
that on default the bank may straightaway attach 
and sell them. The debtor defaulted and the Bank 
tried to realise the money from him. As it was 
not possible to realise from him, it has proceeded 
against the surety and has attached a house be¬ 
longing to him and given as security. The surety 
does not question his liability but he has urged 
the following points. Firstly, that the Bank has 
not taken all measures to realise the dues from the 
principal debtor’s property, and till then the 
surety cannot be proceeded against. Secondly, it 
is suggested that this right of realising as arrears 
of land revenue is in contravention of the funda¬ 
mental right of equality before law; this however, 
has not been pressed. Thirdly, it is pointed out 
that the law authorising the Bank to realise has 
been automatically repealed by the Raj Pramukh’s 
Ordinance IV (4) of 1948 which extends Ml Rewa 
laws to the entire Vindhya Pradesh. The fourth 
point urged is that the Managing Committee it¬ 
self, which is taking steps for realisation has not 
been properly appointed. For these reasons the 
prayer is that the Bank should be directed to re¬ 
lease the property from attachment and proceed m 

(4) Taking the first point the liability of the 
surety and of the principal debtor being coexten¬ 
sive there is intrinsically no illegality m the Bank 
proceeding against the surety. It would, of course, 
be more advisable as provided in R 58 to proceed 
against the principal debtor and when the debt s 
irrecoverable to proceed against thc sure^ Th^ is 
exactly what the Bank has been doing. The afflda- 
vit contains full particulars of the steps taken to 
realise the debt from the principal debtor.Ifthere 
is anv of the debtor's property stillavaUabefor 
attachment, the surety could certainly Ijjntft 
out to the Bank after which alone the suretys 
property may be attached. But the surety-has> not 
done it On the contrary, there is ample 
tion that this application is prosecuted by 
principal debtor jointly with the 
sole purpose of evading payment. The ^daW on 
behalf of Batan Lal is sworn by no other PC 
than Pt Hit Kishore Pastore, the Palpal debtor, 
who has described himself as the Pf^^nonk is 

Applicant. Thus, the allegation that ***** 

SSS “-Stt 

srs rs*” hJdSSL Vu*r m it it <»« 

(5) coming to the gcmtl £!jSl faculties for 

constitutional yaUdity of such^pe'c has been 

realisation given to c °^° r ,^?^' natU re from the 
a recent case o exactly s^natu^ 

Bank of Baghelkhand to the to repeat 

SeSoning contain.* in thajrtif 

right of equality before law. of 

« ' 6 S Stete £* S e and regulations should 


[C. N. 11.] 

A. I. R. (39) 1952 Vindhya Pradesh 18 

KRISHNAN J. C. 

Badri Batan Lal Rawat, Applicant v. Vindhya 
Pradesh Government and another. 

Civil Misc. Appin. No. 19 of 1951, D/- 16-7-1951. 
(a) Constitution oj India, Art. 14 — Equality be¬ 
fore law. 

The grant of special facilities to Corporations for 
realisation of their claims from the debtors is no 
violation of the fundamental right of equality before 
law. (Para 5) 

(o) Words and phrases — "Government of the 
Vindhya Pradesh”. 

The words “Government of the Vindhya Pro 
desh” used in an order made by a Secretary to the 
Chief Commissioner conveys exactly the same 
meaning, and has the same effect as the words 
“Chief Commissioner of Vindhya Pradesh”. 

(Para 7) 

(c) Constitution of India, Art. 226 - Application 
in bad faith. 

Article 226 is meant to redress grievances for 
which either there is no other remedy or the al¬ 
ternative remedy is too slow, costly and uncertain. 
It is an exceptional equitable relief which can be 
granted on very good grounds. But il the appli¬ 
cants come in bad faith, tfie relief has to be refused. 

{Para o) 

(d) Contract Act (1872), S. 128 - Liability of 

SU The liability of the surety and of the principal 
debtor being co-cxtensive there is intrinsically no il¬ 
legality in the creditor proceeding against tbesurety 
in the first instance. (Para 

Anno: Contract Act, S. 128 N. 2. 

(c) Datia State Bank Rules — Liability of deb¬ 
tor __ Ordinance IV ( 4) of 1948. 

Where the debtor's liability to get his Properties 
directly attached and sold up by the Bank of Datia 
arose by contract as well as by the op erafion of the 
Datia State Bank Rules and the contract is o 
rme that can be avoided on any of the grounds 
C gixen in t)ie Contract Act tlie debtor's dues can be 
realised directly whatever the procedure be for tlie 
arrears of land revenue. “ 

Lal Pradyumn Singh, for Applicant; Malieshwari 
Prasad Advocate General, on behalf of the Govern 

This is an application by Seth Batan 

!lPi=|p?il 

house which has been attached^ common 

(2) The facts are for the Datia has 

ground. ^ saS ofoaUa. and made rules 
founded the State . 1944 the Managing 

lor its management. ^ Ce chief Revenue Officer 

Committee consisted of offlcer th0 ^ 

of that State, the Chiei ac Durbar. The 

sury Officer and two nominees^ ^ ^ the last 
rules were changed f t 1948 it was the bank 
occasion being in 19**. r emment 0 f the Vindhya 

owned and run by the Go e Uee ap p 0 i nt ed 

Pradesh with a managing Vindhya Pra- 

W the MJ Jama “l950 M the Chief 

desh, and after the lst " aDU .. y Manaping Com- 
Commissioner. At P r “* n £ th | Dcpu ty Commis- 
mittee is presided over - by Officer in the 
sioner. who is the Chiei bv the 

Datia District, and has been appointed y 
Chief Commissioner. The Secretary’ of the Bank 
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be read subject to Ordinance IV of 1948. According 
to this Ordinance, all laws of the Rewa State as 
have been published in the Rewa Raj Gazette came 
into force over the rest of the Vindhya Pradesh 
also superseding any local laws on the same sub¬ 
ject. There are certain exceptions but we are not 
concerned with them here. The argument is that 
tlie State Bank should have followed the Rewa 
Rules for realisation of land revenue arrears in¬ 
stead of directly issuing the writ of attachment. 
There are two ways of looking at this argument. 
Firstly, the applicant’s liability to get his proper¬ 
ties directly attached and sold up by the Bank 
arises by contract as well as by the operation of 
the Datia State Bank Rules. That contract is not 
one that can be avoided on any of the grounds 
given in the Contract Act; and whatever the proce¬ 
dure be for the realisation of arrears of land 
revenue, the applicant's dues can be realised in 
this way. Secondly, even viewing it as a case for 
the application of the Rewa State Demand Rules, 
there has been no material departure from that 
procedure. The Rewa Rules provide that the re¬ 
quisitioning authority should file a certificate of 
the claim to the Deputy Commissioner, who will 
get it executed by a subordinate, namely a Tahsii- 
dar. There can, of course, be no bar to the Deputy 
Commissioner himself executing the certificate. 
Further, if the certificate-debtor files an objection 
to the Deputy Commissioner, he should pass it on 
to the requisitioning authority. The latter should 
consider the objection, and may cancel, or modify 
the certificate, or dismiss the objection. In this 
case admittedly the bank has followed substanFially 
the same proceeding. The Chairman of the 
Managing Committee and the executive head of 
the Bank is the Deputy Commissioner himself, and 
he is executing the certificate. The Bank Rules 
have no express provisions for hearing of objec¬ 
tions, but as the affidavit shows they are always 
heard. In this case the affidavit shows that the 
principal debtor was heard and given accommoda¬ 
tion from time to time. The present applicant- 
surety himself admits that his objection was heard 
and was dismissed. Even now, there is nothing to 
prevent him from filing his objection to the Bank 
which will be disposed of by the Managing Com¬ 
mittee. There is, therefore, no force in this argu¬ 
ment. 

(7) Finally, there is the ground that the present 
Managing Committee has not been properly 
appointed. Whether this or that member of the 
Managing Committee has been improperly appoint- 
cd, the rights of the Bank as a corporation do not 
disappear. So, the liability of the surety to pay 
up, or in failure to suffer his property to be attach¬ 
ed and sold up does not cease. Even on the facts 
there is no irregularity, it is difficult to under¬ 
stand how the appointment of the Deputy Com¬ 
missioner as Chairman Is wrong. According to 
Rule 5, the Ex-officio Chairman should be the 
OMef Revenue Officer of the Datia State, since 
1948 the same area as was the Datia State is the 
Datia District of the Vindhya Pradesh. The Chief 
Revenue Officer of that District being no other 
th ®. D . epuly commissioner, he is entitled to 
be the Chairman, even without an express order. 

° f caution he has been expressly 
ap P°. ln i e . d teat Post by an order of the Govern¬ 
ment of the Vindhya Pradesh. The Managing 
Committee could be appointed by the Ruler; these 
powers were surrendered to the Raj Pramukh in 
1948 and when the latter retired and the Chief 
Commissioner took his place, the same power came 
to be exercised by the Chief Commissioner. The 
appointment by the Chief Commissioner has, there¬ 
fore, the same effect as the appointment by the 
Durbar Alla. The objection of the applicant Is to 


the effect that order was in the name of the 
Government and not of the Chief Commissioner. 
The words “Central Government” or “the Union 
Government” have been held to convey the same 
meaning and to have the same effect as the words 
“the Governor-General in Council” or the “Presi¬ 
dent” as the case may be. Similarly the words 
“Government of the Vindhya Pradesh” used in an 
order made by a Secretary to the Chief Commis¬ 
sioner, conveys exactly the same meaning, and has 
the same effect as the words “Chief Commissioner 
of the Vindhya Pradesh.” 

(8) In the result, I find that there is no ground 
whatsoever to issue any direction in this case. As 
a matter of fact this is a joint attempt in bad 
faith by the principal debtor and the surety to 
defeat the claims of the Bank. Article 226 is meant 
to redress grievances for which either there is no 
other remedy or the alternative remedy is too slow, 
costly and uncertain. It is an exceptional equi¬ 
table relief which can be granted on very good 
grounds. But if the applicants come as in this 
case in bad faith, the relief has to be refused. 

(9) The application is dismissed with costs pay¬ 
able to the opposite party, and pleaders fee to the 
opposite party of Rs. 200/-. 

D.H. Application dismissed 


[C N. 12.) 
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Baljnath Singh and another, Applicants v. 
Jangi Lal and another, Opposite Party. 

Review Appln. No. 38 of 1951, D/- 11-10-1951. 

(o) Civil P. C. (1908) O. 47 R. 1 — Application 
for review ivith alternative prayer for leave to ap¬ 
peal to Supreme Court — Not maintainable — 
Civil P. C. (1908), S. 109 — Constitution of India, 
Art. 133. 

An application for review of judgment with 
an alternative prayer for leave to appeal to the 
Supreme Court is not maintainable inasmuch as 
a review can be sought on certain grounds while 
leave to appeal to Supreme Court has to be sought 
on altogether different grounds. The applicant 
should file a separate application for leave. (Ap¬ 
plication treated as one for review only.) 

(Para 1) 

(b) Civil P. C. (1908). O. 47, R. 1 — New plea in 
review. 

Where the applicant for review has not urged 
the point of limitation during the hearing nor in 
the lower appellate Court, it cannot be urged by 
him as a sufficient ground for review. (Para 2) 

Anno: C. P. C. O. 47 R. 1 N. 2. 


(c) Civil p. C. (1908). 0 . 47 R. 1 — Mistake or 
error apparent on face of record — Constitution 
of India, Art. IS. 


A suit for pre-emption teas filed by a non resi¬ 
dent of Rewa State before tlie coming into force 
of the Constitution. A pre-emption decree teas pas¬ 
sed in his favour inspite of the fact that under 
S. 49, Rciea Land Revenue and Tenancy Code the 
pre-emptor could not acquire the property except 
top the permission of the Chief Revenue Autho- 

At ^ of vassin O the decrGe the dis- 

ttle Code had ceased in view 
of Art. 15 of the Constitution of India and it was 
"° l f° B g, cr ™cessary to take the permission of 
Chief Revenue Authority ; 

ln ! Mng not(ce of Art - 15 °J the 
Constitution had not committed any mistake and 
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as sucti there was no mistake in passing the pre¬ 
emption aecree. {Fara 4) 

Anno: C. P. C. O. 47 R. 1 N. 15 

Guruprasanna Singh, Jor Applicants. 

JUL/ulVi jlwi. : ‘inis is an application from the 
decision aaiea 14-8-iyji, auowuig me second Appeal 
No. yb oi idol. * The applicant wants eitner mat 
the judgment shoma ue reviewed, or mat leave 
snoiua ue given to enaoie me applicant to appeal 
to me supreme Court, The appnuant cannot ask 
lor leave in uns lorm. Tne application is treated 
as one lor review. If the applicant minus that 
he nas got sumcient grounu to aak lor leave a 
separate petition snoiua oe mea lor it. A review 
can oe sougnt on certain grounds while leave lor 
appeal to tne supreme court nas to oe sougnt on 
aitogetner umerent grounds. 

Uj Two points are aneged as mistakes patent 
on tile lace oi me record justiiying a review, me 
lirst is the allegation that tins pre-emption suit 
was ready time-uarred nameiy mat it was mea on 
7-7-4U wane me unregistered aeea of saie has oeen 
executed on 2o-b-4tf. se that as it may, i note 
that this point was not argued before the lower 
Court. Again, when the piaintul in second appeal 
.raised various points the appneant-defenaant couid 
and should have raised me question of limitation 
during argument. This was aiso not done. When 
a point is not urged during the hearing, it cannot 
be urged oy the losing party practicaiiy as a suifi- 
cient ground in review. 

(3) The next point urged is mat the suit was 

filed beiore the constitution came into force, and 
the application of Art. 15 (1) by this Court is a 
patent mistake. This point has to be examined 
at some length. The suit was for the plaintiff's 
right of pre-emption on the ground of co-sharership 
in regard to a smail piece oi land in a village 
within V. P., but on the border adjoining Aliaha- 
bad District. The plaintiff pre-empior being a re¬ 
sident of the Allahabad District outside what used 
to be Rewa State, defendant contended that he 
was absolutely debarred from obtaining a decree 
for pre-emption a s S. 4‘J of the Rewa Land Revenue 
and Tenancy Code prohibits a non-resident of the 
Rewa State from acquiring Pattadari tenancy 
within the State except with the permission of 
the Chief Revenue Authority. This Court's de¬ 
cision was 'firstly*, that, at all events, a pre-emp¬ 
tion decree should have been given leaving it to 
the pre-emptor to remove the disqualification by 
getting the permission of the Chief Revenue 
Authority before actually taking the reconveyance. 
Secondly this Court held that in view of Art. lo 
of tlie Constitution that disability had automati¬ 
cally disappeared. The argument is that it is 
failure to note that the Constitution came into 
force after the sale and the filing of the pre¬ 
emption suit in question. ^ 

(4) This is to misunderstand the entire position. 
The finding is that the plaintiff was entitled to pre¬ 
emption decree in any event. As for the aHeged 
disability, if it persisted, the plaintiff should 
steps for its removal. It is a continuing disability 
and its removal may be either by the act of the 
parties or by the happening of some other^ event. 
Having obtained a preliminary decree for prejemp- 
lion it was open to the plaintiff to ge, the cu.ao 
lity removed by applying to the Chief Revenue 
Authority. As it was me ConstUution had come 
into force at this stage, and there was.no' need 
for the plaintiff to approach the C. R. 

because the disability had chLld 

soon as the Constitution provided that there should 
be no discrimination on the ground of the place 
ot birth within the Indian Union. The fact that 

•See AIR (39) 1952 VP 17. 


A. I. R. 


the Constitution was not enforced on the day of 
saie is immaterial. On the date of the sale ana for 
sometime afterwards me piamtitt was under a dis¬ 
ability, but by me time the present decree was 
passed this disability had ceased, and it was no 
more necessary to take me permission of me Chief 
Revenue Authority. Thus I find that there is no 
mistake, and me fact of the saie having been 
beiore the coming into force of the Constitution 
has really no bearing on tne present question. The 
result is that the application for review is dis¬ 
missed. 


K.S. 


Application dismissed. 


( C . H . 13 .) 
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KRISHNAN, J. C. 

Lt.-Col. IV. S. Nene, Plaintiff-Appellant v. Malta- 
dco Vishnu and others, Defendanis-Respondenls. 

First Appeal No. 41 of 1951, D/- 4-8-1951. 

(a) Hindu Law — Adoption — Ceremonies. 

A point of taw has to be decided independently 
of any party's pre-possessions. The adoption is 
complete as soon as the boy is given by his natural 
father to the adopter. The Hindu Law docs not 
require that tliere should be a formal ceremony 
when the ooy is given and accepted for a vatid 
adoption. The fact that the parties believed that 
the religious ceremonies atone completed the adop¬ 
tion is immaterial. AIR (29) 1942 Mad 395, AIR 
(32) 1945 Nag 60, Rcl. on.; AIR (27) 1940 All. 134, 
Dist. (Paras 7, 10) 

(b) Hindu Law — Adoption — Factum valet. 

If there is any question about the capacity to 
give, or the capacity to take, and the capacity to 
be the subject of adoption which are essential 
matters the doctrine of factum valet will not apply. 
But to the formalities and ceremonies which do 
not affect the essence of the adoption the doctrine 
would undoubtedly apply. 9 All 253, Rel. on. 

(Para 11) 

(c) Hindu Law — Alienation — Legal necessity 
and benefit to estate. 

There may be many cases in ivhich legal neces¬ 
sity justifies a sale by the father without the 
son's consent. There may also be cases in which 
the conversion of the corpus is for the benefit of 
the joint family. But these two are naturally ex¬ 
clusive and should not be confused. In the cine 
case the corpus is consumed and disappears, wl tie 
in the other it is only converted into a form which 
the manager considers to be more p rc JJ* a ™ e % 
more easily manageable. The Purchaser should 
make such enquiries as a prudent man would make 
and then satisfy himself that tlie «»* 

the one or the other or in part one and in part 
the other He cannot be heard to say in one 
breath that he understood tliat the property was 
going to be consumed, and there was legal neces- 
situ and in the next breath to argue that he under¬ 
stood tliat the property was going to be ' PgJ’J* 
in a more manageable form. AIR (13) 19z6 (p L a ™ \ 4) 

R OfT Hindu Law — Adoption — Rights of adopted 

S °The adopted son is in no manner different from 
a natural born son and has the same 2J) 

(e) Hindu Law — Alienation — Law applicable. 
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share, If, on the other hand, the family is governed 
by the Mitakshara Law as applied elsewhere than 
in Bombay and Madras the entire alienation is to 
be set aside. The results also differ; in the first 
instance the entire property goes to the son while 
in the latter case it becomes the joinp family pro¬ 
perty as the status quo is restored. When the fact 
of the stay of the family in the supposed original 
homes cannot be ascertained, they have to be ruled 
by the taw of their present, or ascertainable domi¬ 
cile. Yet another way of looking at it is to see 
if the party has adopted the ways of living of its 
present domicile. iParas 17, IS, 19) 

(f) Hindu Law — Alienation — Bona tide' en¬ 
quiry. 

In the eyes of law failure to make such inquiries 
as a prudent purchaser should make it practically 
equivalent to a bad faith. <p ara 2 n 

Guru Prasnya Singh, for Appellant; Hafizuddin 
Stddtqui, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases) 
l’87) 9 All 253 ' ’ (Pr in 

C40) AIK (27) 1940 All 134: (ILR ,1940) All 100) 

( 26) AIR (13) 1926 Lah 46S: (7 Lah 476) P * ^ 

1 4 682) AIR <29> 1942 Mad 395: (ILR (1942 ') Pl Wad 
C45) AIR (32) 1945 Nag 60: (ILR (1944) Nag^S) 

Th . i3 k aa a PP eal b v th e plaintiff 
?nd decree of the learned 
£ i ?2?f2 d ?h R . ewa . dUinuS5in « on the ground that 
setting h ?w ben * fit ° f the estate - his suit for 
d f. 1 ? f 3le of an orchar d by his adop- 

S 5 h <?in‘ de / h endant No- 1). to defendants Nos. 2 
and 3. Since the appeal has been filed, the parties 

thPA5?! A g0 , ne over 1116 Question of benefit of 
in w b ^ al ! 0 1 aU the other Questions decided 
1 I 11 ? he P IaiQ tiff’s favour; namely 

th w J? e *her tile plaintiff is the son by adoption of 
Si, defendant NO. l. Whether the property co?- 

or the self-acquired property 
l.fSu 11 No. 1. In addition, there is the aues- 

and defendant No 1 who 
£ ? R ° kana5tha brahmins are governed by the Mita- 
kshaia law as understood and applied by the Courts 
n Bombay W h ch is their traditional home or « 

sfsa s?.*b?A'sa& £s5 

K&as as* aSS 

set aside, the defendants 2 and 3 are entitled tr, 

Aft ."A 

SKJl^ig a m S edSl ewh2e s 

warns*® 
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the boy any more, and that he could bring up the 
boy m his own way. In litto there was no datta 
hom or other rengious Ipncuon; Mahadeo Kunte 
haa intenaea to periorm it in due course oi lime, 
out hau been putting it off. The upnayan of the 
boy was performed at the usual age, ana he was 
educated at Kewa and other places till about 1940 
when he joined the Rewa State Army. 
Shortly after, he also wanted to join the Indian 
Army, out there was some difficulty with the Mana- 
raja who womd not part with him. whereupon, 
the plaintiff who has calied hunseif Vaman - snan- 
kar Nene in his senool and omcial papers, applied 
directly to the Indian Army authorities and got a 
commission, and has risen to be a Lt.-Coionel. in 
the meantime, in 1944, Mahadeo Kunte, who by 
then was over 65 years, performed the dutt hom, 
and got the plaintiff newly christened, Vijai Kumar 
Mahadeo Kunte, which name, however, was not 
gazetted, and is probably being used only when the 
plaintiff' performs religious ceremonies. 

13) Manadeo Kunte owned an orchard in Rewa 
town in holding No. 30, Plot No. 550, Tarehti. 
Purchased in the time of Vishnu Pant Kunte, 
Mahadeo's father, it was ancestral property in the 
hands of the son. By 1949 Mahadeo was older than 
70 years, and in poor health, subject to moments 
oi depression, especially because his adoptive son 
being an military officer was away from him most 
of tne time, and a voting man Patwardhan by 
name, whom also he was bringing up, had run 
away to Boipbay in quest of employment; occasion¬ 
ally he was indifferent to the fate of his properties. 
In May 1949 he sold this orchard for Rs. 3,000/- 
to the detendants 2 and 3 describing it as Maurasi 
and noting the purpose of the sale as personai 
expenses (khangl kharcha). Shortly after he re- 
gretted his haste and asked the common friend 
Sankatha Prasad, who was instrumental in getting 
this sale executed, now to persuade the purchasers 
to take back the money and reconvey the orchard. 
But the defendants would not listen. Kunte there- 
upon wrote to the plaintiff in June 1949; but the 
plaintiff being on active service could come only for 
a day some months after. He met the defendant 
No. 2, who has been described by himself and de¬ 
fendant No. 3 as the de facto purchaser. The 
plaintiff also failed in his attempt to persuade him 
to take the money and reconvey the orchard 
Within one year the plaintiff filed the suit. The 
prayer proper was for the cancellation of the en- 
nre sale; alternatively if the sale of Mahadeo 
Kuntes share is valid, the plaintiff wanted the 

shar ® to be set aside, and further 
for the 0th l r half P ra J' e d for a decree 

nL P ^ u 0n °, n the ground of co-sharership 
t0 , h .w payln 8 of Rs. 1,500/-. During the 
hearing of the suit the plaintiff seems to have 
?,® ared th ® refund of the entire amount irrespec¬ 
tive of whether the entire sale or half of it was 
to be set aside. 

in brief is that the plaintiff is 
not the adoptive son, and that the property was 
not ancestral, but self-acquired; and defendant 
No l was competent to sell it without the consent 
the plaintiff. Again, the defendant alleged In 
f' statement that it was for legal neces- 
slty, but in the evidence made out that it was for 
the benefit of the estate. Finally, the purchasers 

nufinMfrh^ that .. both Mahadeo Kunte and the 
plMntiff had seen them making some Improvements 

aDd ha *? w 0t only acquiesced, but actively en¬ 
couraged them in this. The defendants alleged that 
tte raprovements they had made* were 8 *VX 
Ks. o,ooo, -, and as they were made with the 
ac ive acqu escence of the plaintiff he was estopped 

nf T ,* e . fi^ ned Dlstrlct Judge found in favour 
of the plaintiff on all the issues except one, holding 
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that the sale of the orchard was for the benefit of 
the family, he dismissed the suit. On the value 
of the improvements he. has given a finding to 
the effect that the defendants' own books not 
having been produced, their oral evidence itself 
showed that the total value of the improvements 
is Rs. 1,650/-. 

(6) In appeal the plaintiff has argued that the 
sale was not for the benefit of the estate. While 
the defendant has supported not only this finding, 
but has also argued against the other findings in 
favour of the plaintiff. 

(7) POINT No. 1: The first question is whether the 
plaintiff is the son by adoption of the defendant 
No. 1, Mahadeo Vishnu Kunte. In the plaint as 
originally drafted the date of adoption had been 
given as 1944; very soon after an amendment was 
made stating that the boy was given and accepted 
in 1925, and from this onward brought up as the 
son of Mahadeo Kunte. In 1944 a datta horn was 
performed, so as to give religious sanction. The 
purchaser’s case seems to be that the 1925 incident 
is untrue, and an after-thought, and that if 
there was adoption in 1944 it is invalid. Thus we 
have to see whether it is a fact that the boy was 
brought here in 1925 and given in adoption by 
Shankar Muneshwar Nene, his father; and whether 
on a point of law the deferring of the datta horn 
till 1944 affected the validity of the adoption. Ob¬ 
viously, plaintiff and defendant No. 1 believed that 
the religious ceremonies alone completed the adop¬ 
tion; but a point of law has to be decided indepen¬ 
dently of any party’s pre-possessions. That the 
plaintiff was brought as a young boy near about 
1925 from somewhere in Nagpur to Rewa is alto¬ 
gether beyond dispute and has not been seriously 
challenged. From then till 1940, or 1942 when he 
joined the Indian Army he was with Mahadeo 
Kunte, and was brought up and educated by him. 
There are a number of witnesses of that Mohalla, 
most of whom are old and practically all of whom 
are either officers in service of the State, or res¬ 
pectable pensioners, all of whom state that they 
were present when Shankar Nene gave the boy 
in adoption to Mahadeo Kunte. It is unthinkable 
that those old men would speak falsehood, just to 
enable Kunte to get back the property on repay¬ 
ment of the consideration. As brahmins of the 
old school, they themselves seem to believe that 
for religious purposes the plaintiff became the son 
only in 1944 when the datta horn was performed \ 
The facts are that the boy was brought and made 
over by Shankar Nene to Mahadeo Kunte The 
circumstantial evidence would also support it. it 
is unthinkable, that the widowed sister would 
bring, and an old school orthodox brahmin like 
Mahadeo would accept, a boy brought from some¬ 
where without the fathers consent. 

(8) The letter now produced and exhibited by 
those who claim to have seen Nene write if. seems 

also to be genuine. Again in 

gious ceremonies were performed fhe respectable 

elders of that Mohalla were Present, four of them 

signed a new endorsement on th ‘ s ^ pe ^ T1 
writing of Nene is in Marathi and ruini thus. 

"9hri Mahadeo Vishnu Kunte alias Dada 
lahib. “Knt of Rewa, after humble NanundL 
kar — vou are asking me to give my son 
Vaman' alias Nana in adoption. 1 am quhe 
nleased I am ready to give him in aa °P~ 
Uon I am confident that my cousin or 

other relations will make no ob J2 s ^re- 
known that I have made no commitments m re 
SrtS. th“ boy’s future, I am leaving tomorrow 
for Nagpur leaving Vaman with you.. Yours, 
Shankar Muneshwar Nene, Rewa, dated 10 10 
1925 .” 


A. I. R. 

The endorsement in 1944 is in Hindi and runs 
thus: 

•'Today on 7-11-1944 the religious ceremony of dutt 
vidhan has been performed as indeed it was the 
desire of Shankar Raoji (Nene.) The proper 
functions were performed through the bands of 
Achut Raoji, and the boy has been baptised 
newly as Vijai Kumar Mahadeo Kunte: The 
signatories are Mahadeo Bai Krishna, A. D. Pat- 
wardhan, Kashi Nath Ganesh, Purshottam 
Achari." 

Out of them Kashi Nath is P.W. No. 4, and he is 
a priest. The three other signatories have not 
given evidence. Patwardhan is the boy that has 
run away to Bombay; the two others, are not re¬ 
ported to be alive or available. On the papers 
being produced and signed in 1944 there are several 
highly respectable people. In 1944 there was no 
controversy whatsoever about the status of the 
plaintiff; nor was there an occasion for such a 
paper being forged then for no purpose. * 

(9) Apart from this paper, the happenings of 
1925 are supported by circumstances and are de¬ 
posed to by a number, of highly respectable wit¬ 
nesses. The purchasers do not also question the 
fact of the plaintiff’s being here from that time 
and being brought up. They seem to suggest that 
Mahadeo Kunte was bringing up the plainiff just 
as a matter of charity, Just as he had been re¬ 
cently helping another poor boy named Patwardhan 
alias Bachhu. They have also pointed out that in 
the school books the plaintiff was described as the 
son of Shankar Muneshwar Nene under the guard¬ 
ianship of Mahadeo Kunte. They suggest with a 
certain amount of plausibility, that when the 
plaintiff wanted to get out of Rewa, he applied 
to the Indian Army authorities not as the son of 
Mahadeo Kunte of Rewa, but as the son of Sinter 
Nene of Nagpur, as it were, by-passing the Durbar. 
These do not affect the truth of the happenings 
of 1925. Mahadeo Kunte himself had felt that his 
right to the religious services at the hands of the 
plaintiff would be established only when the datta 
hom was performed, and the adoptee given a new 
name as a Kunte. This is quite in keeping with 
the notions of a Brahmin of the old school He has 
always been thinking of performing a datta hom, 
but till he became quite old he had been putting 
ft off As for the Plaintiff’s applying to the Indian 
Army it is quite likely he did so, because he was 
keen^on avoiding the Maharaja of R*wa, who was 
agatast his leaving the Rewa State, but that has 
no bearing on the present issue. 

sys&ss wjsrs ag, 

adoption is complete as soon as the boy is given 

Svan£—• ,■MR wSE Mad 395, it 

Hindu Law doe* not reunite that «re 
should be a formal ceremony, when tne cw l 
"and accepted for a 

the law requires is that the nat hIs S0D 

be asked by the adoptive parent^ to e J handed 
in adoption and that the boy snoum tbe 

over and taken for this when the 

adoption ceremony should be periorm _ IlThese 

parties belong to the twice born d^s^ ^ tlme 

ceremonies may be afterwards." 

of the gift and acceptaiKe or ttrw o{ 

sssrss** «■ 
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(32) 1945 Nag 60. The purchaser has relied upon 
the ruling reported in ‘RANBIR KARAM SINGH 
v. Jogendra Chandra’, AIR (27) 1940 All 134. That 
case has no application for the very simple reason 
that the evidence only was that the so-called 
adopter, who was an Indian Christian, brought up 
the boy in the sense the word adoption is under¬ 
stood among Europeans, and not in the technical 
sense of Hindu Law. 

(11) There is another way of looking at this. For 
a long time since 1925, Mahadeo Kunte had been 
giving out that the plaintiff was his adoptive son, 
and both of them had been behaving exactly as 
father and son. Here there is absolutely no doubt 
or question about the capacity to give, or the 
capacity to take, and the capacity to be the sub¬ 
ject of adoption. If there was any question on 
these essential matters the doctrine of factum 
valet will not apply. But here, it would. To quote 
a passage from the ruling reported in ‘GANGA 
SAHA I v. Lekh Raj Singh’, 9 AH 253 at p. 259, 
which has been quoted with approval in the latest 
addition of Mayne’s Hindu Law: 

“In the case of adoption there are of course 
questions of formalities, ceremonies and other 
points which amount to moral and religious sug¬ 
gestion. They relate to what I may perhaps call 
the modus operandi of adoption. To such 
matters which do not affect the essence of the 
adoption the doctrine of factum valet would un¬ 
doubtedly apply.” 

Thus I find that plaintiff is the adoptive son of 
Mahadeo Kunte. This was widely known, and in 
fact, Sankatha Prasad himself the purchaser’s own 
witness and the common friend, who negotiated 
for the sale, was fully aware of it. If the defen¬ 
dant did not make even the most ordinary in¬ 
quiry I do not see how the plaintiff can suffer for 
it. 

(12) POINT NO. 2: The question whether the 
property was ancestral or self-acquired by the de¬ 
fendant No. 1 can be disposed of very briefly. The 
deed itself describes the property as "morusi.” The 
scribe D.W. No. 4 pretends that he wrote this in 
ignorance of its real meaning. Defendant No. 2 
who has come as D.W. 1, asserts that Kunte told 
him that it was his self-acquired property. I do 
not believe it. It Is belied by the recital in the 
deed. Again, It Is usual for a purchaser of ordinary 
prudence to ask for the title deed by which the 
vendor got the property. The evidence of San¬ 
katha Prasad DW. 2 would Indicate that the title 
deed was shown; it is an exhibit here, and shows 
a purchase in 1912, by Vishnu Pant Kunte, father 
of Mahadeo Kunte. The defendant tries to get 
over this by examining D.W. No. 7, Gullan Bari. 
He says that in 1912 he was a personal servant 
of one Beni Bahadur Singh Dewan. Nearby there 
was the office of the sub-registrar. When Sita Ram 
sold the property to Vishnu Pant Kunte he saw 
the defendant No. (1) paying three or four hundred 
rupees. This is a belated and far-fetched story not 
specifically put to Mahadeo Kunte. As the original 
title deed shows and as the present sale-deed It¬ 
self recites the property was ancestral. 

(13) POD4T NO. 3: The adopted son is In no 
manner different from a natural bom son and has 
the same rights. The father as manager of a 
joint family property has certain rights more than 
other managers, but in the present case they do 
°?, t , cc ™ e . to- 111 the present sale by the father 
without the consent of his son we have to ascertain 
wheUier it was Justified by legal necessity or bene¬ 
fit of the estate 'nils Is the one ground on which 
the learned District Judge has dismissed the suit 
With all respect to him I find it my duty to differ 
and to note that he has not grasped the real posi¬ 


tion. The sale-deed describes the necessity as one 
for personal expenses. The written statement of 
defendant No. 2 avers : 

“the defendant No. 1 has not sold the property 
for any improper purpose tbeja kam ke lia) but 
he has sold to satisfy his proper needs for which 
the law gives him complete authority.” 

Neither in the sale-ded nor in defendant's pleading 
is it alleged that this was for the benefit of the 
estate, and that the vendor converted the orchard 
into Rs. 3,000/- cash because he apprehended that 
in view of his age, and the son's absence on active 
service, the property might deteriorate. Apart 
from the merits of the plea of benefit of the estate, 
to which I shall come presently, it is affected by 
the simple fact that it has not been taken at the 
proper stage of the case. There the purchaser 
asserts that the intention of the vendor was to 
sell the property, and consume the proceeds for 
expenses that were legally necessary. But the 
Court dismisses the suit because it believes that 
tne conversion of the property and the retention 
of the corpus in a form more manageable in the 
circumstance was for the benefit of the estate. 

(14) There may be many cases in which legal 
necessity justifies a sale by the father without' 
the sons consent. There may also be cases like 
the one reported in 'KARAM CHAND v Ram 
Labhya Mai', AIR (13) 1926 Lah 468, in which the 
conversion of the corpus is for the benefit of the 
Joint family. But these two are mutually ex¬ 
clusive and should not be confused. In the one 

l h ®. cor Pi ls . 15 consumed and disappears, while 
in the other it is only converted into a form which 
the manager considers to be more profitable or 
move easily manageable. The defendant^purchaser 
should make such enquiries as a prudent man 
^°u* d ™ ake and then satisfy himself that the 
notification was the one or the other or in part 
° neand « P a Jt the other. He cannot be heard 
to say in one breath that he understood that the 
property was going to be consumed, and there was 
ega' necessity, and in the next breath To S 
that he understood that the property was going 
to be preserved in a more manageable form This 

«i^ aCt i y f W ^ at the P urcha *er does here. In the 
^ni^f eed 11 k re cited that the purpose was per- 

£ re5umabl y. the defendant under- 
l ,° ** ‘he Purpose as he repeats it in his 
written statement. It is amply evident frnm 

ma.eri.k More tt e Court Z! S *YTCS 
necessity of this nature. Mahadeo Kunte has led 
on the whole a thrifty and happy life occuovimr 
high petitions in Rewa, there were no prSeffit 

farrinu ! here n0 pressure on the estate His 

had sup P° r t only hS- 
^ and , his wife and a widowed sister. He has 

Tata^share divM^^ his & 

thP 1 ^ r kT d ^ d f’ from house rent, and from 
of his garden. In addition, the plaintiff 
^ « eve P then Lt.Colonei used to send him 
money from time to time. Thus there wLs re«u^ 
?n°r ^ wha tsoever for selling the property 

£ expe “ ses kharcha) £ SJn 

in the deed, or for his legal necessities < w* 

£* £ lven b 1116 Purchaser's pleading 
But now he turns round and suggests at 
stage a new justification. On the view i 
ready given the purchaser cannot be heard to sSy 

acSaS. "airsjr a a*"* 

sss? s \srr aw- a- 

sr ojsayas jwSESs? 

art may s.ttlo et*wta e . Tte ZS S B< 
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in the charge of lease; though it might not have 


been managed in a very business like manner 
there is nothing to indicate that it was going to 
pieces. In fact, it was in a good condition, fetch¬ 
ing Rs. 100/- a year. It was very near Mahadeo 
Kunte's house, not in any out of way place, but 
in the heart of the town. There were also no diffi¬ 
culties in the management. Therefore, the sale 
was not justified on either of the two grounds 
namely on the ground of the legal necessity which 
the purchaser took and gave up, or on the ground 
of benefit which he took up at the stage of argu¬ 
ment and has not proved. 

(16) POINT NO. 4: There is no estoppel The 
evidence is overwhelming that even from June 
1949, both father and son had decided to get the 
sale set aside. So, it is impossible that they would 
have been appreciating the defendants’ making im¬ 
provements and asking them to go ahead. The 
plaintiff's evidence that he asked for a reconvey¬ 
ance is supported by the circumstances. I believe 
it. There is, therefore, no estoppel. 

(17) POINT NO. 5: This takes us to the ques¬ 
tion whether the whole of the sale or only that 
part relating to the plaintiff's half share should 
be set aside. In view of the offer of the plaintiff 
to refund the entire consideration, this is of no 
practical consequence here. Still it has been raised 
and is worth examining. If the plaintiff’s family 
is governed by the Mitakshara law as now applied 
in the Bombay Presidency then the alienation 
would be valid to the extent of the vendor's un¬ 
demarcated half share in the property, and can 
be set aside only in respect of the plaintiff's share: 
this position the plaintiff has pleaded in para¬ 
graph 15 (b). 

"In case it is held that the sale is valid in re¬ 
gard to the vendor’s half share then I pray that 
my right to pre-emption to that share is de¬ 
clared and I may be given title and possession 
on payment of Rs. 1,500/- or any other sum 
which the Court considers proper.” 

It may be noted also that the Rewa Pre-emption 
Act is in force here. If, on the other hand, the 
family is governed by the Mitakshara law as ap¬ 
plied elsewhere than in Bombay and Madras the 
entire alienation is to be set aside. The results 
also differ; in the first instance the entire pro¬ 
perty goes to the plaintiff, while in the latter case 
it becomes the joint family property as the status 
quo is restored. Again, the pre-emptor has to give 
half the total consideration as the price, plus, such 
equities, in regard to his over half share as the 
Court imposes. If in equity the purchaser is 
given compensation equal to the price of tbe JV 
perty the sale of which is set aside then the re¬ 
sult is the same as far as he is concerned. 

(18) The family being called Kokanastha brah¬ 
mins it is to be presumed that it came originally 
mm Kokan in the Bombay Presidency We are 
able to trace its history only upto when it Uved 
, ' Ri.hnr in the U.P. If there was migration to 
Bithur from Konkon it was so long ago, that we 
rtn not know When It would automatically follow 
?haf w e are not in a position to know how the 
Mitaksh'ir^ law was applied in Konkon itself at 
Se tfme the famify might have migrated from 
there This by itself is sufficient ground for appl>- 
infthe lex loci, either of the U.P. or of the Rewa 

State which in this Sth 

the country there are sections of Hindus vnia 

family traditions of their having come orlgtaahy 

from a distant region There are I^oplemthe 

hill districts of Himalaya with ^Hl^^aro also 
their origin in the Deccan and there are also 

people in the extreme south who data to have 

their origin in the Madhya Dcsh. But if these aie 
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unverifiable traditions, and the fact of their stav 

}ain th f fh PP °^ ed onginal homes cannot be ascer’ 
tamed, they have to be ruled by the law of their 
present, or ascertainable domicile. 

if ( .l 9 2 l e [ £ T lher . way of looking at it is, to see 
if the party has adopted the ways of living of its 
present domicile. The plaintiff himself has plead- 
ed that he is a hereditary resident of Rewa and 
cudence does not take us to any point beyond 
Bitnur. Nothing has been shown in the defen- 
dants evidence to esablish that the family has 
still adnered to the ways of living prevalent in 
the Konkan. That way also the Mitakshara law 
as understood in U. P., and Rewa would apply. On 
tms view' the entire alienation has to be set aside. 

(20) POINT NO. 6: The material difference 
fiom the purchaser's point of view between whe¬ 
ther the entire alienation or only the alienation 
oi the plaintiff's half share is set aside, will dis¬ 
appear, if he gets compensation equal to the sale 
price. In the one case it will be an equitable re¬ 
fund of the entire price, and in the other an equi¬ 
table refund of the half, and a payment of other 
half, as the purchase money paid by the pre- 
emptor. The equitable right to this refund de¬ 
pends upon the good faith of the purchase. In 
this case there was not what may be termed bad 
faith technically, but there was a complete want 
of inquiry. The purchaser says that he thought 
that the property was self-acquired, though the title 
deed by which the property came to this family 
shows, and this saie-deed itself describes it, to be 
ancestral. Again, he could very easily have as¬ 
certained, if there was a son and whether his 
assent has been obtained. In fact, the purchaser 
does not seem to have thought of the possibility 
of the son putting questions. 

(21) In the eyes of law failure to make such 
inquiries as a prudent purchaser should make is 
practically equivalent to a bad faith. I note, how¬ 
ever, that from the very beginning the plaintiff 
and his father had been offering to make a re¬ 
fund. Within a month after the sale defendant 
No. 1 offered the money and asked for reconvey¬ 
ance. Again, when the plaintiff came he wanted 
a reconveyance of the property and offerred the 
money. In the plaint itself there is only the 
offer of half the price as an alternative in case 
only the alienation of his share is set aside. How¬ 
ever in the lower Court also the plaintiff seems 
to have offered the entire consideration. Thus I 
hold that, though in the sctrict letter of the law 
the defendant is not entitled to 'a refund of the 
price of the whole or part of the property the sale 
of which has been held to be invalid, in view 
of the plaintiff’s own offer, I order that he should 
be given refund of the consideration. 

(22) POINT NO. 7: It also logically follows that 
the purchaser should get the value of the i m p ro J^ 
ments he has proved to have made. He pleaded 
that he has spent about five or six thousand rupees, 
but be could not prove it. The purchasers own 
evidence led to the following finding by the 
District Judge, namely that the total value of the 
improvements is Rs. 1.650/- about Rs. MOO - for 
masonry about Rs. 150/- for miscellaneous items, 
and about Rs. 500/- for a persmn wheel. I, ttiere 
fore, order that in addition to the Rs. 3.000/- he 
purchaser should get Rs. 1.650/- if he f e H f h g lm . 
property without any damage or [emoval of toe m 
provement. If the Persian wheel is removed wim 
care, it will cause no damage to the PJgg^^ay 
would be open to the plaintiff either o ^ 
Rs. 1,150/- for the improvement ^ 
purchaser to take away the person " h {Je perslan 
causing damage to the well, or to bu - assessed 
wheel also and pay the sum of Rs. 1.650/ 

by the lower Court. 
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123) In the result the appeal is allowed with 
costs and pleaders’ fee according to rules in both 
ihe Courts to the plaintiff. The sale is set aside 
subject to the plaintiffs depositing within two 
months Rs. 3,000/- as refund oi the purchase 
money plus a further sum oi Rs. 1,650.-- or 
Rs. 1,150/- as the case may be according as he 
choses or does not choose to take over the Persian 
wheel. Before withdrawing the amount the pur¬ 
chaser defendants should give back the sale-deed 
& other papers to the plaintiff and further at 
rheir own expense execute a registered deed of re¬ 
linquishment. In their own interest the defendants 
should cause no damage to the property, or to 
tlie improvements. Otherwise, the damage will be 
assessed by a Commissioner appointed by the lower 
Court and deducted out of the amount payable to 
(hem. 

DH. Appeal allowed. 
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Laxman Prasad, Appellant r. Ram Dularey Gupta, 
Respondent. 

Civil Appeal No. 48 of 1950, D/- 20-1-51. 

(a) Arbitration Act (1940), Ss. 39 and 48 — Arbi¬ 
tration proceedings pending before Act came into 
force — Order refusing to file award — If appeal- 
able — Civil P. C. (1908), S. 104, (before amend¬ 
ment) Schedule 11 Para. 21. 

Where the proceedings in an arbitration without 
the intervention of the Court were pending at the 
time the Act of 1940 came into force, an order re¬ 
fusing to file an award is appealable under S. 104. 
Cl. (t>) of Civil P. C„ as it stood when Sell 11 was 
'» force. (Para 7) 

(b) Hindu Law — Joint family — Trade — 
Partnership with stranger. 

The fact that a •karta ' in a joint Hindu family 
carrying on trade, is a partner in certain business, 
cannot make his joint family also a partner, es¬ 
pecially where that business is no part of the • 
family business. (p ara 8) 

( 0 ) Registration Act (1908). S . 17 — Award 
— Private award — Registration. 

An arbitration award covering immovoble pro¬ 
perty worth more than one hundred rupees, has to 
be registered Non-registration of the paper makes 
it inadmissible, thereby making the suit for liHna 
the award itself bad. (Para 9) 

In the case of an award on arbitration ordered by 
the Court the award does not become binding till it 
is incorporated in the decree of the Court. In other 
words, the award does not create any title until 
and unless a decree is passed. On the other hand, 
an award without intervention of Court is meant 
to take effect as soon as it Is made without any 
interference by the Court. So it requires regis¬ 
tration. Otherwise, it cannot be edmitted into cvl- 
dence. AIR (21) 1934 Cal 815, Rel. on. (Para 10) 

Anno: Reg. Act, S. 17, N. 67. 

STZlgml™ * ’ Mence - 

Where an objection that an instrument was not 
stamped was raised but the Court stated that « 
would be considered at a later stage and at later 

tf *l» C0Urt ° dmltted t,,e instrument into evi¬ 
dence, the question cannot be re-agitated. 

Anno: Stamp Act S. 36. N. a. <Pflra S) 

(e) fl ndtt law - Joint family - Trade - 
Family business — Acts of manager — Power to 
Mnd other members to arbitration. 
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Even if a joint Hindu family trading firm Is c 
partner in a business , the Karta or the manager 
oy ins signature alone cannot bind doivn other 
members to arbitration. <Para 13) 

<}) Arbitration Act <1940). S. 2 — Arbitration 
agreement out cj Court — Form of. 

•Vo aouot the agreement for arbitration out of 
Court unlike jor one through Court need not be in 
eng particular }orn: and should be interpreted 
Itbcrauy. All the same, the agreement, if it is 
to be oj any laiuc. should make out that there is 
a dispute, and indicate what that dispute is and 
unless the Arbitration Act applied should also 
contain a "binding “ clause. iPara 14) 

Anno: Aro. Act, S. 2. N. 4. 

<g) Deed — Construction — Awbipucus docu¬ 
ment — Subsequent conduct if can be considered. 

The circumstances attending the creation of the 
document may be looked into in case there is am¬ 
biguity, and it is capable to two interpretations 
Put if there is no ambiguity, extraneous matters 
cannot be looked into. In no case can 'subsequent \ 
happenings and * subsequent' conduct of the parties 
be utilized for the interpretation. (Para 14 » 

</D Words and Phrases — ‘Tasfia: 

In certain parts oi the country 'Tasfia * is used 
in the sense of private settlement, in certain part 
it is used in this sense that a Court decides a dis¬ 
pute. The nearest English word would be ” settle¬ 
ment' or 'dear up: (Para 15) 

(t) Arbitration Act <1940), S. 30 — Airard — 
Setting aside —Omission of part of subject-matter 
In the case of an arbitration relating to a money 
claim between partners of a firm an omission of a 
part of the subject-matter without the parties' con¬ 
sent, express or implied, invalidates the entire 
award. AIR (30) 1943 Pat 2S5, Ref. (Para 22) 

Anno: Arb. Act, S. 30, N. 6. v 

O') Arbitration Act <1940), Ss. 12, 33 — Arbitra¬ 
tion revoked half way — Effect. 

If an agreement to arbitrate is revoked half way 
the arbitration cannot proceed , but an interested 
party may bring a suit or an application for the 
filing of the agreement itself. (Para 23) 

Anno: Arb. Act, S. 33, N. 1. 

(fc) Arbitration Act ( 1940 >, S. 13 — Power 
of arbitrator — Arbitration relating to money claim 
b etioeen partner*. 

Where the arbitration agreement relates to c 
money claim between partners , the arbitrator can¬ 
not be heard to say that he would examine only 
such books and papers, any party chose to show 
him. He should insist upon parties producing the 
books in regard to all the business ; othcnvisc 
cither party refused to produce the books and help 
in the investigation of all the works, the arbitrator 
should cither draw an inference or refuse to pro- 

cce <t' (Para 25) 

Anno: Arb. Act, S. 13, N. 1. 

(/> Arbitration Act (1940), S . 30 — Arbitration 
aivard on uncertain reference uould be void. 

(Para 31) 

Anno: Arb. Act, S. 30 N. 6. 

Lai Yadvendra Singh and . Lai Guruprasnya 
Singh, for Appellant; Ram Manohar Lai, for Res¬ 
pondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Coum 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

( 38) AIR (25) 1938 Bom 422: (177 Ind Gas 911) 
C34) Am (21) 1934 Cal 815; (63 Cal SOU* 10> 
C45) Am (32) 1945 Cal 19: (48 Cal W W 7aTf 
(’43) Am (30) 1943 Pat 285: (22 Pat 108) (Pr 32) 
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JUDGMENT.: The plaintifl has filed this first 
appeal from the juugment ana aecree oi the 
learned Adaitionai District Juuge oi Kewa qis- 
nnssuig nis suit ior filing oi an award aueged by 
tlie piainiiil to have been maue by Sana onankar 
Lai as aroitrator selected by himsen and uie ae- 
fendant-responaent. The p.amun and uie respon¬ 
dent, at any rate, Seth Ham Duiarey, in his per¬ 
sonal capacity, had been aoing ousiness in partner¬ 
ship from lyJ4 onward as ouuuing contractors. 
The partnership has not yet been dissolved, but the 
piainuil alleged that some diuerences had recently 
cropped up, and the parties agreed to get their 
accounts settled, and the mutual claims decided 
by Shiva Shankar Lai, who has been described as 
a common friend, and, wno has got experience in 
accounting. Shiva Shankar Lai had already been 
checking up the firm accounts, and, incidentally, 
maxing statements of the advances made by the 
deiendant's firm to the business, and the receipts 
from that business. On 27-3-1949 the plaintiff 
and Ram Duiarey gave a joint agreement, by which 
tlie plaintiff contends Shiva Shankar was appointed 
arbitrator to settle all matters pending between 
tlie two. The remuneration was also fixed and was 
paid in advance. Shiva Shankar tabulated certain 
statements in regard to 12 out of the 20 building 
works done by the partnership. He arrived at 
certain conclusions in regard to these twelve. The 
defendant Ram Duiarey was insisting upon the 
other items should be taken into account at all 
events, six of them in which money had already 
been paid, but tlie accounts in regard to them 
being with the plaintiff and the plaintiff failing 
to make them over, they could not be examined. 
In the meantime, the plaintiff pressed for Shiva 
Shankar Lai's completing his inquiry. Towards the 
last week of August 1949 Shiva Shankar Lai com¬ 
pleted the accounts in regard to 12 items, and 
made out that he would not proceed further as it 
would require a good deal ol time and work, the 
accounts for other works were not forthcoming 
from the plaintiff, and in six of the items some 
more partners had been taken in. On the 29th 
August, the defendant noticed Shiva Shankar Lai 
revoking his authority, as he was leaving out many 
of the works. However, Shiva Shankar Lai replied 
that he had finished his work. He wrote to the 
plaintiff about the defendant's revocation and got 
the replv that the plaintiff would agree with him. 
For about one and a half months nothing more 
6 eemed to have happened, but in the miodle of 
October registered letters were sent to the parties 
bv Shiva Shankar Lai that the award was ready, 
and inviting them to take copies, The report or 
the award itself is dated 29th August, though the 

parties were invited to take c °P ic V™ et ™ iw 
(2) The plaintiff filed the suit on 28-11-1949, 
under Section 14, Clause 2 of the Arbitration Act 
on the original side of the High Court of Vindhya 
Pradesh which on its abolition was made over to 
thr» District Judge of Rewa. The defendants were 
not Ram Duiarey only but the entire Joint family 
of which he happened to be the Karta. Th ^ oth ^ 

srt pSa 

bothearties of*Shiva Shank..; Lai as an accountant 
or commissioner not to decide any dispute ^n<xe 
very existence was not noted on the agreement, 
but to examine the accounts and spin the liabili 
ties (Hisab tor dena). He also P°‘nted °ut that 
thore is no recital that the si^atories woaild 
accept the decision or the award of Shiva Shankar 
LaL In fact, Shiva Shankar Lai was not to ae- 
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ciue tne matter. If in his subsequent notes or 
con^vmuence Ram Duiarey Aau even usea the 
y,uiu rune a, it was in a very loose sense, and is 
not uiauing. 9 ** 

{ ' 6t -^conchy, Ram Duiarey pointed out that 
wuue snanaar Lai nau oeen a^ked to add up 
aixu uo tne accounting auout an’ tne transactions 
ne purpuaeiy suippeu wun twelve earner works 
ana mop*te oi repeated requests by him (Ram 
Duiarey; refused to account ior eignt otner works 
tnat were aco aone oy me partnersmp. Even if 
it was an agreement lor arbitration, the aroitra- 
tor refusing to uo me accounting lor all the works 
as agreed, wouiu make his awara bad. Ram Duia¬ 
rey a iso pointed out various acts of misconduct. 
He was a ueotor of Ram Duiarey and as remunera¬ 
tion for doing some accounting work of Ram Duia¬ 
rey s arm from before, he wanted the loan to be 
set off. As mis was refused lie made common 
cause witn tne plaintiff. Again, he allowed the 
Plaintiff to avoid oringing accounts, and still made 
a report or award suostantialiy in Ins favour. He 
maue out that the ueienaant owed the plaintiff 
on account of those twelve works, a net amount 
oi aoout Rs. 17,000/- and added an equal amount 
as interest. Whne for the defendant’s money in 
the hands of Uie firm he allowed no interest. For 
a large number of items also Shiva Shankar LaL 
has decided in favour of the plaintiff in violation 
of the principles of equity and good conscience. 
These acts oi misconduct on the part of Shiva 
Shankar Lai make his decision unacceptable in the 
eyes oi law, even if it is held that he had been 
appointed arbitrator and not accountant. 

i4) Two other points were also raised to the 
effect Uiat the agreement had not been stamped 
and the Court wane postponing the consideration 
did not decide it. Similarly, there was an un¬ 
certainty at the stage at which the so-called award 
was stamped. Besides the award covered some 
valuable immoveable property also, and on that 
account required registration, but was not registered. 

to) In appeal these points are repeated. In ad¬ 
dition .it is pointed out Uiat under the Arbitration 
Act no appeal lies. . 

(6) The points can be considered seriatim as 

below: _ . . 

i7> POINT (1): An appeal from a decision re¬ 
fusing to file an award not being noted in Section 
39, Arbitration Act no appeal would lie under the 
Act. On Uie other hand, S. 104 of the Civil PC., 
as it stood when the second schedule was in force 

includes: , . . 4 _ 

ib) "An order filing or refusing to file award in 
an arbitration without the intervention of the 

Filing a suit in November 1949 the plaintiff be¬ 
lieved that the Arbitration Act applied. However, 
the Arbitration Act came into force in the Vinanya 
Pradesh only on 15-5-1949. As provided in S. 40 
of that Act. it would not apply to any reference 
pending at its commencement. The alleged arbi 
tration agreement having been made on 2M-19«, 
the proceedings were pending at the time the 
came into force. Thus the plaintiff-appellant was 
wrong in noting S. 14 (2) at the op of he appU- 
cation for filing the award wl ch -shouW nmre 

properly have been para 21 of f^ e f/*/_ e nart ' icU ]ar 
plaintiff did not amend his plaint in this Part.cu ar. 

but the Court itself framed an issue on thLs po m 

and came to the conclusion that it WMPr°^ V 

an application under Schedule No II of the wv 
p C. On this view an appeal lies. 

r«i POINT No. (2): The plaintiff described the 

firm as the defendant became awordin^ to^Wm 

the defendant’s fir ^ wh ' ( * n 1 f.on H ancesL)r of the 
was his partner. The common ancestor ui 
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members of the defendant’s firm was one Bhura 
Ram. Bhura Ram had two sons — Ram Saran 
and Ram Dass. Ram Dass’s son and grandson are 
now alive and are junior members. In 1934, Ram 
Saran's son Ram Din is said to have entered the 
partnership. Bhura Ram’s family business was 
money-lending and bullion sales and not building 
contract. When Ram Sarans eldest son Ram Din 
became a partner with the building contractor the 
joint Hindu family firm did not join, because it 
could not take it up without a separate contract 
and the consent of all the members. Shortly after 
it, Ram Din died and Ram Saran continued to 
take interest in the building work. There was no 
written agreement at either stage, but if the plain¬ 
tiff is to oe behevea there was now a novation. In 
Ram Dins time, according to the plaintiff, it was 
an agreement that Bhura Rum’s family should 
advance the money and should get interest for it. 
In the eyes of lav; Bhura Ram’s family was just 
like any banker advancing money to the partner¬ 
ship, constituted by Ram Din and the plaintiff — 
Laxuian Prasad. It was purely an accident that 
Ram Din happened to be a member of tins banking 
firm. However, the plaintiff alleges that after Rain 
Din’s death the agreement was that the firm should 
give money free of interest while Laxman Prasad, 
the plaintiff, should work. This is an allegation, 
which it is unnecessary to decide in this suit; it 
is interesting to note that such an agreement was 
unusual and to the extreme disadvantage of the 
bankers. It may be noted, even here that Shiva 
Shankar Lai’s interpretation of this condition is 
even more to the disadvantage of the defendant. 
He assumed that whenever the banker’s money was 
Willi the partnership no interest would bo paid, 
but whenever the building partnership money was 
with the bankers they should pay interest. This 
is a matter of detail that can be only decided when 
there is a suit directly for winding up and taking 
accounts of the partnership. We are further told 
that after Ram Saran’s death Seth Ram Dularey. 
the second son of Ram Saran and the seniormost 
member then living was the Karta of the family. 
But Ram Dularey being a partner in this building 
business cannot make his Joint-family also a 
partner, especially where the building business Is 
not part of the family business. The position Is too 
clear to call for the discussion of the case law 
on this point. If a decree is to be passed in this 
case in favour of the plaintiff, it should be a de¬ 
cree against Ram Dularey personally and not 
against the joint family. 

(9) POINT NO. (3): One more objection of a 
formal nature can be disposed of at this place. 
The agreement which was marked as Ex. No. il) 
appointing Shiva Shankar Lai as the accountant or 
the arbitrator was not stamped. The report of 
the award Ex. (2) has been stamped but the time 
and the manner of stamping has been a sublect- 
matter of discussion. Further, this paper, which 
the plaintiff describes as an award covers not only 
money claims, but also two houses. Whether Shiva 
Shankar Lai should have taken the houses also 
into account Is another question, but he proceed¬ 
ed on the assumption that the houses were part 
of the partnership property and so. while allotting 
the partnership property between the parties he 
thought fit to include the homes. Be that as it 
may, this award —as the plaintiff would call it — 
covere immoveable property also worth more than 
one hundred rupees, and has. therefore, to be regis¬ 
tered. Non-registration of the paper makes it in¬ 
admissible, thereby making the suit itself bad. On 
the matter of stamps, S. 38 of the Stamp Act is 
bar to the re-agitation of this point, as It provides 
that, once the Court admits a paper, the question 
ox stamping may not be raised again. There is 


a body of case law on the subject. Some of the 
rulings have gone to the extent of making out that 
once any oouument is admitted, in the sense that 
it is iuui;eo into, and discussed as an exhibit S. 30 
would Dugin to app:y, whether or not, the Court 
has coiu>v*ous*y Gcuued on the objections. In the 
present case, me oojecuon was ir.aae but the Court 
siuieu that it wouiu oe considered at a later stage. 
At i-ater stage the Court admitted the papers into 
evidence, iue document having been admitted the 
question cannot be reagltated. 

tloi Ine oujecaon on me ground of non-regis¬ 
tration oi uie report or the award, stands on a 
different looting. This award as the piaintifl and 
Sniv a Shamtar Lai would have us believe, is other¬ 
wise regisieraole, being a lion-testamentary docu¬ 
ment dealing title to immoveame property of more 
than Rs. luu,-. The question only is whether the 
proper stage lor registering the award is beiore or 
alter the decree is passed. In this respect one has 
to distinguish oelween awants on arbitration order¬ 
ed oy court ana awards without the intervention 
oi in L * Courts. In me loriner case the award does 
not oeconie binding till it is incorporated in the 
decree oi the Court. In other words, the award 
ooes not create any titie until ana unless a decree 
is passed. On the oilier hand, an award without 
intervention oi Court is. ff u is an award at all, 
meant to lata* effect as soon as it is made without 
any interierence by the Court. So it requires 
registration, omenvise. it cannot be admitted into 
eviuence. This is a reasonaoic view and is sup¬ 
ported oy many rulings including the following: 
JITENDRA NATH v. Nugendra Nftth’, AIR (21) 1934 
Cal 81o. The argument in this case centred round 
the legal significance oi the deletion or the excep¬ 
tion as regains “any award” under S. 17 of the 
Registration Act by the amendment of 1929 (S. 10 
Transfer oi Properly (Amendment) Supplementary 
Act. 1929). The appellant's contention was that 
this did not make the registration of private awards 
compuisory, but places private awards on the same 
looting as awards of arbitrators through the in¬ 
tervention of the Court. 

“The answer to tins argument is that whereas an 
award made by arbitrators under orders of the 
Court has no iorce until a decree is passed on 
it, a private award, if it is valid, is operative 
even though neither party has sought to enforce 
U oy a regular suit. A private award, therefore, 
faffs within the class oi documents specified in 
S. 17(1 Mb), Registration Act, whereas an award 
of the other Ciass does not. S. 49 of the Act 
wouiu nne it out, if it is sought to use it as 
evidence of a transaction affecting the property,” 
The same principle was repeated in the Calcutta 
ruling reported in NAN IB A LA v. Ramgopal', AIR 
(32) 194o Cal 19 in the ruiuig reported m CHIMAN- 
LAL GIRDHAR v. Dayabhui Natliubhai* AIR (25) 
1938 Bom 422 it was held: 

“An award comes under S. 17(11(b) of the Regis¬ 
tration Act, and when it purports or operates to 
create, declare, assign, limit or extinguish any 
right, titie, or interest of the value of Rs. 100/-, 
ana upward to or in immoveable property it is 
conipmsorily registrable. If the Court files an 
award which is compulsorily registerable and has 
not been registered and makes it a decree of the 
Court, it acts contrary to the provisions of S 49 
Registration Act.” * * 

(ID The basis of the plaintiff’s suit is that this 
is an award and a valid award. If so, non-rcglstra- 
tlon exposes it to a disability of S. 49 or the Re¬ 
gistration Act. On this ground alone the suit 
deserves to be dismissed. The proper person to 
register the award is the arbitrator himsell as he 
is the executant. Besides, any person interested 


in the transaction, as in this case the plaintiff, can 
ask lor compulsory registration. 
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a ‘binding ’ clause. No doubt para 7 of the schedule 
to the Arbitration Act makes this binding cS£ 
an implication but in the present case that Act 
is not applicable. Was it applicable, an aprS 
wouid not lie, and the so-callea decision or award 
g ! ven niore than lour months afterwards would be 
oi no value. Besides the Arbitration Act contains 
several otner sale-guards. The paper does not 
.'Pea*, a syllable about any dispute. Once it does 
not, no occasion arose either for a decision or an 
award by Shiva Shankar Lai, or for a binding 
clause, which are also not found. A well-known 
principle of interpretation given in text-books like 
Maxwell's and in the number of rulings by High’ 
Courts is that the circumstances attending the crea¬ 
tion of the document may be looked into in case 
there is ambiguity, and it is capable to two inter¬ 
pretations. But. if there is no ambiguity, extra¬ 
neous matters cannot be looked into. In no case can 
‘subsequent 1 happenings and ‘subsequent’ conduct 
of the parties may be utilized for the interpreta¬ 
tion. 

(15) In this case, for example, we have in evi¬ 
dence that Shiva Shankar Lai was looking up and 
virtually re-writing the accounts of the defendant’s 
firm for more than a year before this agreement. 
It appears that the defendant’s method of account¬ 
ing was not scientific. Every income and every 
payment was noted in the daily books. There were 
no ledgers for different clients or different head¬ 
ings, so that to find the total result of a set of 
dealings with one party extracts had to be made 
from the daily books over a very large period; Shiva 
Shankar Lai had made abstract statements for 
different heads from the books of the defendant's 
firm, including, of course, some heads of the deal¬ 
ings with this firm. It was necessary for the sake 
of completeness if the books of the plaintiff were 
also examined and the entries in the defendant’s 
books collated, agreed or corrected with reference 
to the corresponding entries in the plaintiff’s. Hav¬ 
ing made statements of certain complicated transac¬ 
tions Shiva Shankar Lai was in position to da 
a similar process with regard to the plaintiff’s 
books and make out final totals of mutual liability. 
A reading of the agreement would show that at 
that time only this was thought of by the parties. 
No word implying arbitration was used, no dispute 
was divulged, no binding clause was noted, an« 
no authority given to make a decision or award. 
Totalling or separating the liabilities is a mechani¬ 
cal process of the same nature which Shiva Shan¬ 
kar Lai was already doing. On the other nana, 
deciding a dispute and giving an award is a quasi- 
judicial process involving discretion. The Pa*>er 
does not show it. On behalf of the P|alnJJff it 
sought to be shown that there were 
cumstances. I have the oral evidence of the wit¬ 
nesses before me and while the Plaintiff averts l 
there was a talk of arbitration the defendant does 
not. There is a statement of other f ^ f e ff! fo- 
is not of much assistance. The most thatc^be m 

ferred from their statement is thaL, m # l h raU ShiS 
state of affairs both parties agreed tocaff JShiv 
Shankar Lai to do the account ng. Subsequent 
the defendant and, of course 
later have used the word ‘punch. 
of accounts from each others books me ^ 

= —SMS 

try Tasfia’ Is used In the sense o:IP thflt 

meat, in certain part it is used 1 * t English 

a Court decides ® dis P u l ^ e ' up' When the 

word would be 'settlement or clear up 


<12) POINT NO. (4j‘: Coming to the merits of 
the suit the first question for consideration is whe¬ 
ther ihe lKiamama or agreement is a valid instru¬ 
ment appointing Shiva Shankar Lai arbitrator, or 
it )s oiuy a commission for taking accounts, it runs 
thus: 

“We two — firm Ram Saran Ram Din and Pandit 
Laxman Prasad — have been doing engineering 
contract work ever since 1034-35. We began this 
arrangement that both partners shall look after 
the work while such moneys as may be invested 
by the shop (or the firm Ram Saran Ram Dm) shall 
bear interest at Re. 1/- per cent per month, which 
shall be paid after the checking of bills. Later 
on Bhai Ram Saran made the oral agreement 
that whichever money is invested shall be ad¬ 
vanced by his firm while the work shall be looked 
after by the contractor (Pt. Laxman Prasad). 
Accordingly, we the partners have been doing the 
contract work and have been responsible for the 
same. The books of accounts and credits and 
debits have also been in accordance with this, 
that is to say, the responsibility for the work Is 
Pandit Laxman Pd’s while the responsibility for 
advancing money (’without interest') has been 
with the firm of Bhai Ram Saran. Therefore, let 
accounts be taken of the partnership work in 
accordance with this mutual arrangement. The 
liability for loss and the claim to profit shall 
be halt and half. We both partners are handing 
over our respective books. Let Babu Shiva Shan¬ 
kar Lai examine all our accounts in accordance 
with this condition and settle them.” 

(Lsi shart ke bamujib kill hisab kitab ki dekh- 
hal karkc Babu Shiva Shankar Lalji tor kar 
deven). 

Signed by both parties 
^ 27-3-1949.” 

The exhibit is drafted by Shiva Shankar Lai him¬ 
self and remained with him. The word (nir biaj) 
"without interest” has been inserted in Shiva Shan¬ 
kar Lai’s handwriting, and while Laxman Prasad 
asserts that this was part of the oral agreement 
the defendant denies it. In the cross-examination 
he assents to the suggestion that though the inser¬ 
tion was wrongly made he acquiesced in it as he 
was anxious to get the accounts totalled-up any¬ 
how. . ... „ 

(13) This instrument does not use any word like 

arbitrator or its Hindi equivalent and does not in¬ 
vite Shiva Shankar Lai to give an award or decision. 
It is not also signed by the other members of the 
defendant’s firm. Even if this was part of the 
Joint family business the karta or the manager 
by his signature alone cannot bind down the other 
members to arbitration. However, having on other 
grounds already held that a decree, if any in 
favour of the plaintiff can be only against Seth 
Ram Dularey, I do not think it necessary to dis¬ 
cuss this aspect of the case. Another feature is 
that the parties do not expressly state that they 
would abide by any decision that Shiva Shankar 
Lai might give. In the application which is equi¬ 
valent to the plaint the plaintiff asserts that Shiva 
Shankar Lai was appointed arbitrator for a de¬ 
pute between the parties in regard to the division 

of the money. # . . .. 

(14) None of these points appear in the agree¬ 
ment. No doubt the agreement for arbitration out 
of Court unlike for one through Court need not 
be in any particular form and should be inter P[ e [" 
ed liberally. All the same, the agreement, if it \s 
to be of any value, should make out that there Is a 
.dispute, and indicate what that dispute is, and un- 
lless the Arbitration Act applied should also contain 



1962 Laxman Prasad v. Ram Dolabey (Krishnan J. C.) Yindhya Pradesh 2& 


agreement so-called or the letter of authority to 
Shiva Shankar Lai is clear in itself, I am not in 
favour of importing extraneous matters. Even 
if that Ls allowable, subsequent conduct cannot be 
used. It thus appears that in this case as the ac¬ 
counting went on; towards the beginning of August, 
real disputes came in. Here again the parties are 
at variance, and that v/as an unseemly exchange 
ef notes and letters in August. But once S. S. Lall 
claimed the status of an arbitrator it was inevitable. 
I shall examine this matter later on, but in the 
end of March the agreement was a Joint authority 
f&r the Inspection of the books and taking of the 
accounts and not an agreement for arbitration. 
One has only to read it to come to this conclusion. 

(16) Shiva Shankar Lai, as the evidence goes, is 
a pensioner-accountant getting about Rs. 25/- pen¬ 
sion. If it was thought to make him arbitrator 
the document would have been far more formal. 
If It was sought to make this accounting, only an 
informal paper would be sufficient purely a guaran¬ 
tee against misuse of the books. 


(17) In any case, the absence of particulars of 
the dispute is fatal to the contention of the plain¬ 
tiff. If he Ls an arbitrator, he should be told what 
dispute he should decide. Finally, if it is an agree¬ 
ment between the parties to abide by whatever 
report or award Shiva Shankar Lai gave that should 
ie mentioned in so many words. I have already 
noted that the provisions of the Arbitration Act. 
Which has other safe-guards, cannot be imported 
into this case to imply a binding clause. Thus, in 
my opinion, this is not a clear or an operative 
agreement to get a dispute arbitrated upon and to 
Ho decided by an award binding on both the parties. 

(18) POINT NO. (5) Even if, this was an agree¬ 
ment for arbitration, the admitted fact of the in¬ 
completeness of the decision and the altogether 
unsatisfactory explanation given by Shiva Shan¬ 
kar Lai, militate against its being filed. Building 
contracts were taken by the partners from time 
to time from 1934 onward, and one or two of them 
are still pending. It Is to be noted that it was 
*ot a partnership created for each individual work 
and dissolved after its completion, and the cashing 
•f the bills, and again another partnership entered 
mto and formed for the next work, and so on. On 
that view the accounting, and mutual claims in 
regard to most of the works would be hopelessly 
tune-barred The plaintiff’s case is that the part- 
uership, which started in 1934 and was novated by 
•ral agreement on the death of Ram Din, continues 
even now, and has not been dissolved, so this 
taking of accounts and settlement of claims Is not 
uiwn tlie dissolution of the partnership, or with 
reference to each Individual work as a separate 
Hartnership business, but in course of the work 
tf the partnership, which has not been dissolved. 
This aspect of the matter is the foundation of 

lt 13 alleged va ^ el y by the plaintiff 
£#£ *** ? wri it en a«reement at the incep- 
Mon of the partnership, but that agreement has 

a? b further an***! that after 
Ram Dins death there was a novation by oral 

ab °K t wh l ch there 13 difference between 
the parties on the point of interest. 

daSf 193 i t0 1938 or 1939 twelve works were 
„!?£? ars the r e , was a gap a few years, and 
more works were taken up after 1944. Till 1947 
six works are alleged to have been done, and after 

»«ii W °w 10r fK f0r J? l ? lch the bllls have not been 
»aid. For the twelve works of the earlier period 

statemento were prepared by Shiva Shankar Lai 

Fo6sU>ly some statements had already been pre- 

!“* dl £ lx * m inspection of the books of th£ 

m 25 ? d 4 ? 5 i 8 Any way » soon a!ter the agree¬ 
ment these statements were made oyer to the two 


parties and their suggestions and counter-sugges¬ 
tions taken. But Shiva Shankar Lai was not pre¬ 
pared to go any further. After some argumeiv: 
Lie defendant was pressing that the accounts snoui* 
be taken in regard to other matters as well; that 
to say, the eight subsequent works, and, at all 
events, six more of them in which all bills haa 
been paid. It is at about this stage that the partite 
began to dispute both about certain items in the 
statements already made in regard to the twetfe 
works, and also in regard to the manner in which 
the interest should be charged. The dispute now 
having come into existence, Shiva Shankar Lai 
thought that he was the Punch. It is again s; 
this stage that the word Punch has been USB* 
by both parties, but this ls well after the agreememt. 

(20) In the beginning of August the defendant 
found that Shiva Shankar Lai was not going to 
take accounts of all the works as mentioned to 
the agreement, but was going to stop only with 
the twelve, works done before 1933. On 10-8-194$ 
he accordingly writes a letter, which is Ex. ». 
In this he makes a reference to previous correspon.- 
dence and gives his counterstatement in regard to 
the twelve works. In addition, he invites Shfya 
Shankar Lai to call upon the plaintiff, who h8|>- 
pened to be already in Rewa, to make over other 
books, so that the accounting may be complete* 
in regard to 'all' the works. But the plaintiff 
never seems to have any intention of producing 
his books in regard to the six or eight works of 
the subsequent period. It is to be remember* 
that he is practically working partner, while the 
defendant is the banker and the sleeping partner. 
This unwillingness or the plaintiff either to prodw* 
the books or otherwise to assist in the taking of 
accounts of the subsequent period can lead only 
to one inference that, he thought, that the taking 
of accounts for the first twelve works would rwnjft 
in defendant’s having to pay him money, while the 
taking of accounts for the subsequent period wool* 
result in his having to pay the defendant, with¬ 
out in the least manner assisting in the accounting 
for the entire period including tire eight subsequent 
works, the plaintiff begun to press Shiv Shankar 
Lai to complete his investigation. His letter date* 
19-9-48 and numbered as Ex. 16 deserves to be 
quoted in full: 


"I am herewith forwarding my separate accounts 
for the period from 1934 to 1938. They are 
already under your examination, i have only 
to request the Punch that he would be please* 
to settle the disputes that have cropped up bet¬ 
ween me and Seth Ram Dularey in course of 
the partnership. I hope that the Punch wfll 
settle the matter as early as possible/’ 

(21) In this letter we find several interesting 
features not indicated in the agreement. Tft* 
agreement of March does not refer to any dispute, 
but this clearly states that there Is a dispute npw 
in regard to the partnership accounts. The agree¬ 
ment does not speak of any settlement or awaxd; 
this speaks of it. Again, while the agreement does 
not use any word like Punch, this docs. Finally, 
while the agreement speaks of taking accounts fcr 
"all works” this speaks of taking accounts of 1984- 
1938. This is a letter addressed by one of the 
parties to Shiva Shankar Lai. According to tft* 
defendant lt is at about this stage that Shiva Shi¬ 
kar Lai Identified himself with the plaintiff an* 
began to scheme to the defendant’s detriment 
While the defendant could not know what pose* 
between Shiva Shankar Lai and the plaintiff, he 
says that Shiva Shankar Lai got annoyed with fiixn, 
as he would not write off an outstanding loan. One 
need not, however, go so far as to find Shiva atom - 
kar Lai becoming a partisan of the plaintiff, thong* 
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the appearances are bad. He has been authorised 
to Uike accounts or to arbitrate over ail the works. 

If he louna U impossible, the arbitration enos. II 
he louna that he should take more trouble, he could 
claim more remuneration and upon relusal give 
up the work. 11 one party was relusing to assist 
in tile investigation ol all the works, he should 
compel that party to do so, or draw up the proper 
inierence, or reiuse to arbitrate If he wanted to 
stop with some, and not all the works, he should 
have taken the consent ol both the parties. 

(22) Beiore me some rulings are placed by plain- 
Uli to show that an award is not bad simply be¬ 
cause part ol the subject-matter ol the reierence 
has been omitted. No doubt there are cases in 
which the omission ol a part ol the subject-matter 
wouid not be material, but there are also cases in 
which such an omission without the parties’ con¬ 
sent, expressed or implied, invalidates the entire 
award. There may be ea.ses ol partition, such as 
reported in KAMBAHADUR JHA v Sreekant Jha’, 
AIR (30) 1943 Pal 285. where In a partition arbi¬ 
tration certain items were left unpart itioned owing 
to inherent difficulties Id partitioning them. But 
In a case like the present one there is no such diffi¬ 
culty. It is a money claim as between partners, 
and it is a travesty ol all equitable principles to 
select only those works in which one party has 
to get money, and leave out the others in which 
very likely that party has to pay money. The un- 
Justness will become more glaring when it is re¬ 
membered that a suit for dissolution and accounts 
for this partnership would be costly, even if it 
lay in the absence ol registration In fact. S S. Lai 
calling himself arbitrator appointed for ‘all’ the 
works, now takes those cases, in which the plain¬ 
tiff is entitled to money from the defendant and 
calls upon the latter to pay As for the others he 
leaves it to defendant, if he cares, to realise by 
other means. 

(23) The defendant having shown extreme pati¬ 

ence, now finds that the turn ol affairs is most 
unexpected. On 29-8-1949 he addresses Shiva Shan¬ 
kar LaL , 

• He reminds him that the agreement was for the 

settlement of accounts in regard * aU ' w ° rks * 
but points out that the plaintiff had refused 
file account for several big works, and Sin. a 
Shankar Lai had expressed his Intention to give 
on award or report only In regard to the remain¬ 
ing works. Therefore, the defendant pointed out 
that he had no confidence in his impartiality; ana 
requested him not to proceed with the work and 
captioned him further that he will not accept any 
report or settlement that he might make. 

This letter apparently reached Shiva Shankar Lai 
on the 30th The defendant’s grievance was not 
new but he had been literally crying hoarse over it 
for at least three weeks It was a genuine grievance 
because the agreement whatever it was. was in 
respect of aU the works It is also clear from what 
follows that the report or award wa< realh no 
ready at that time, though Shiva Shankar Lai 
has dated Ex. P-2 29-8-1949. that is to say. he ver> 
date on which Ram Dularey sent the notice ani 
l dav before Shiva Shankar Lai s receipt. Be 
JJt L it may. he should have consulted both the 
r ftfirt if for any reason, it was impossible 

taking should have bean stopped unless bo b p . - 

sxsrstjrsisss ste? Sfi »< 

,the agreement itself. 

(24) Shiva Shankar Lai had by^w^^m- 
pietely Identified himself with the plaintiff that ne 
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luS ; FePlied by a lett€r 1 ‘ 9 * 1949 . which 

’ i uave received on 30-8-1949 your postal notice 
da leu 29-<j-ia49. It is completely wrong on your 
part to state that the agreement was to settle 
au the accounts tkul hisabat). v/hatever books 
oi yours anu ol the contractor Pt. Laxman Pra¬ 
sad s were Placed oeiore me I have examined in 
your- presence ana have prepared a complete 
settlement of them. I have not received any 
letter irom Pt. Baxman Prasad calling on me 
not to proceed with the accounting. Therefore, 

1 ain not oouud by your notice.” 

(25) This letter shows that Shiva Shankar Lai 
trie* to lorget the clearest provision of the agree¬ 
ment that ‘all’ the works should be examined. 
Again, having set up as an arbitrator, Shiva Shan¬ 
kar Lai canno t be heard to say that he would exa¬ 
mine oxny such booits and papers, any party chose 
to snow him. He shornd insist upon parties pro¬ 
ducing the books in regard to ail the business; 
otherwise either party can steal an advantage by 
keeping back such books and accounts as might 
show that it has retained some of the partnership 
money. If either party reiused to produce the 
books and he*p in the investigation of ail the works, 
tile arbitrator should either draw an inference or 
reiuse to proceed. 

(26) On the question of revocation also the arbi¬ 
trator is wrong, having found that he is identify¬ 
ing himself with one party, the other revokes it; 
in this case with perfect justification. Justifica¬ 
tion or no justification, the arbitrator cannot say 
that the revocation must be by both. It never 
happens. Yet another point is that while he says 
in this letter that he has prepared accounts he 
wants to make out in the evidence that the so-call¬ 
ed award, which is very lengthy, was already com¬ 
plete at that time. This Is obviously false. If it 
had been complete at that time, there was nothing 
to prevent h:m from sending notices to both the 
parties immediately saying that the award was 
ready and they might take copies. This Is done 
1} months later in the middle of October. In nls 
evidence Shiva Shankar Lai asserts that he forth¬ 
with purchased the stamp and affixed it. But con¬ 
fronted with the stamping, he has to make further 
explanations. The stamp was purchased by Laxman 
Pra<ad in about the middle of October and affixed 
at that time. Moreover, while on the one hand.ne 
asserts that he has completed his work and had the 
award ready, we find him on the other hand entering 
into further correspondence with the plaintiff infori£ 
S Sm of he revocation and his reply He wrote 

n P axman Prasad and enclosed copies of the 

revocation notice and his 

itcpif has not been produced leading to tne oruy 
inference it contained such matters as would ever 
mire clearly Indicate Shiva Shankar Lais parti- 

S3 ^ P H „ ave a final explanation in the end of 
hi^iarf fpara 22,. His emanation of why 

■as 

(28 ^Obviously this k ^[“^all S 

afuSts- 

lor remuneration. Common fa P W ^ work 
Shiva Shankar Lai should e ther comp^e u 
he had undertaken, or return the money 
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cline the work. He cannot do part of the work 
and keep the entire money. 

(29) The next explanation given is that in the 
other works there are other partners so that it 
would be difficult. This involves us into whether 
other partners were taken into these works, and 
secondly what is the nature of their interest. The 
defendant states in his evidence that in regard to 
one of them another partner was taken, but not in 
regard to others. A partnership cannot take any 
fresh partners unless all the existing partners agree. 
Any way, the existence of other partners was not 
mentioned in the agreement. If it was taking 
I accounts, it would have made no difference. If it 
was making an award, it would not bind the other 
partners, but It may be binding on the agreeing 
partners inter se. The arbitrator has no business 
to proceed when he found that there were other 
partners without either calling the other partners 
or making it clear that he would decide only those 
items in which these two alone are involved. Even 
a better course would have been to make 
allotment for all the partners leaving 
it to them to accept or to reject. But in 
the absence of evidence this is obviously a lame 
excuse. 
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kers money Is witn the partnership, there should 
be no interest. It would also loUow, in the absence 
o£ any provision to itxt contrary, that if the part¬ 
nership money Is with the banker it should also 
bear no interest On* can even understand if the 
jouu family ol Ram Dularey as bankers Is called 
upon to pay interest to the partnership for the 
partnership funds u retains, and then this interest 
is allotted between the partners inter se on the 
proper basis. Shiva Shankar Lai has given as 
much interest as principal, and called upon the 
defendant to pay the plaintiff, as If the partner¬ 
ship is identical with Launan Prasad and the de¬ 
fendant as an individual is identical with the firm 
of bankers. Other items of misconduct have been 
alleged, but one need not go into them. 

(33) In the result, looked at In any way, the 
suit of the plaintiff was bound to fall. The wonder 
is why it was brought at all and fought with so 
much keenness. The appeal is dismissed, costs to the 
defendant-respondent and pleader's lee of Rs. 500 /- 
as the hearing bah been very long and keenly con¬ 
tested, or the certified amount whichever is less. 
Pleaders’ lees at 5 per cent not allowed as it will 
be far too excessive. 


(30) The result of this discussion is that on the 
ground of incomplete decision on the reference the 
report of S. S. Lai cannot be filed even if otherwise 
valid. 

(31) POINT NO. (6): There is yet another diffi¬ 
culty also. At least after the 10th August 1949 and 
in any case after the 19th when the plaintiff gave 
his account the position is that the parties are 
not 'ad idem’. In other words, when they wro»e 
in the agreement that Shiva Shankar Lai should 
take accounts or should give an award on all the 
works tlie parties did not mean the same thing 
Laxman Prasad, at any rate, claims to have meant 
only the twelve works from 1934-38. On the other 
hand, Seth Ram Dularey understood by all the works 
what any reasonable man would understand i e 
all the works done by the partnership, which had 
Tin 1 b ^ en Solved from Its beginning In 1934 
t l that day if Laxman Prasad's interpretation 
which for various reasons Shiva Shankar Lai also 
claims to have accepted, is one in good faith, then 
there was an honest difference of a fundamental 
nature about the subject-matter of tlie reference 

the 0t l^ hand * •* 11 a PI*ars from 

JufinH i f? l l insta i ICC8 ' Shiva shankar Lai and the 
plaintiff agreed to stop at 1938 with the 12 works 

t ., was a fraud on the defendant. Either way 

at the time the so-called award or report was made 

the parties were not ad idem. The agreement iU 

* , V r° id f ° r uncfirta,nt y andme arSltiS: 

innM K d * /» an ?i on an uncertain reference 
Iwould be equally void. 

Ai2 a L P ?h NT ! ?°, ll Several P° ,nt - S of mLscon- 
n hv P ,? r f l °I S ^ lva Shanka r Lai have been 
given by the defendant. They have also been dis- 

SnXS? T er Courts. The mlsrondS need 
only be legal misconduct though In view of Shiva 

defendanSS u° ndU( ? t 1 at leasl af *r 1948-1949. the 
than that h ^f b u ei ? ab,e t0 SU8gest S0I "e f hing worse 

W srssztzt 

science It Is certainly misconduct. It ifinnee^. 

“JL* 0 . g ° . varlous ltems - but the grant of In¬ 
rest is most fantastic. On e can understand if 
iterest is calculated both ways. Shiva Shankar 

i. c t nt iH n *. he assumptlon tha ‘ Ram Dularev's 
m should advance monies for the partnership 

<siness without interest. Let us LZt it to 

Me moment It would follow that when the baa- 


V.B.B. 


Appeal dismissed. 


( C . N . 15 .] 
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krishvan. jc. 

The Central India Development and Construe- 
tions Ltd.. Satna and Sons. Applicant v. State o / 
Vinanya Pradesh. 

Miscellaneous No. 43 of 1951, D/- 35 - 9 - 1951 . 

y Ci vU P. C. ll 90S). Ss. U0. 1JS - Order 
granting permission to sue in forma pauperis — 
Constitution of India. Art 133 . 

An order granting permission to sue tn forma 
pauperis is amenable U> revision. In so /or as the 
runsional luriKticium ol a High Court in such 
matters is concerned It is not a substantive aues- 
lion °> law - (Para 2 ) 

Anno: C. P. C. a no. N. 17. 8. 115, N. 4. 5. 

(b) Civil P. c. um>. S 109 — Final order - 
Grant or refusal ol permission to sue in lorma 
pauperis — Constitution ol India. Art. 133. 

In general, the Question ol grant or refusal of 
permission to sue in lorma pauperis is one ol con¬ 
venience to the piam in 1 or the appellant. It is 
at best only a point ol procedure, having no bear- 
ing on the rights ol the parties. There Is really 
no finality in relation to the suit. It is always 
open to the plain til I to pay the Court-lee and 
continue the suit >0 Question tnvolvtng the rights 

°liBi£f >rt,a tia> bevn dL 'P° sed ol or even touched. 
AIR (20) 1933 P C Si. AIR (14) 1927 Pat 175: AIR 
(19) 1932 Rang 192 1 1 ). RcL on. (L J 

Anno: O. P. 0.. a 109, N. 4. 

(c) Civil P. C. (19011). s. 110 - Substantial ques¬ 
tion of law — Constitution of India, Art. 133 . 

Tlie right 0 / the High Court to act in revision 
and to cancel the permission given by the loioeti 
Court to sue in lorma pauperis has been well re¬ 
cognised. and that Question is not 0 / Importance 
to the public at large, and that way. a substantial 
one. AIR (29) 1942 Oudh 422. Bel. m (PuuS) 
Anno: C. P. O, a 100. N. 17. 

Raj Klshore Shuila, tor Applicant; Advocate- 
General on behalf of Government. 
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Oases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) 

*•33) AIR (20/ 1933 PC 58: (11 Rang 58) 'Pr 3) 
('42) AIR (29) 1912 Oudh 422: (200 Ind Cas 426) 

(Pr 5) 

C27) AIR 1 14) 1927 Pat 175: (6 Pat 67) (Pr 4) 
(•32) AIR (19) 1932 Rang 192 (1): (10 Rang 504) 

(Pr 4) 

ORDER: This is an application for leave to 
appeal to the Supreme Court from a revisional 
®rder passed by this Court setting aside the per¬ 
mission granted by the District Judge to the appli¬ 
cant plaintifls to bring a suit in forma pauperis. 
The’ ground for this order is that shortly before 
getting this permission, but after filing their appli¬ 
cation, the plaintiffs, who are a private limited 
companv, had reduced their membership, and re¬ 
funded a considerable part of the share-capital. 
,*nd further intentionally concealed it from the 
District Judge. The applicant contends that this 
is a "final order" and, therefore, the suit value 
seing more than Rs. 20,000/- he is entitled as 
®f right to bring the appeal. Secondly that this 
involves a substantial Question of law, namely 
whether an order accepting a pauper petition is a 
•a case decided" and is as such amenable to me 
revisional jurisdiction of the High Court. 

(2) In so far as the revisional jurisdiction of a 
High Court in such matters is concerned I am o 
opinion that it is not a substantive question of law. 
iTtiere is considerable authority as noted in p. o 
!of the order for the view that an order Bran ting 
permission to sue in forma pauperis is amenable 
to revision. 

(3) Now. I shall take up the question whether 
it is a "final order". The most instructive defini¬ 
tion of a "final order" is contained in the Privj 
(Council decision in 'Abdul Rehman v. D. K. Kas m 
and Sons’, AIR (20) 1933 P C 58. 

"The finality must be a finality in relat on to a 
suit. If after the order the suit still a 1 ve 
suit in which the rights of the ParUes lmve still 
to be determined no appeal lies under 109-A. Tbe 
effect of the order, if it Is to be a final order 
under Section 109 (a). C. P. C. should be to d 
pose of finally the rights of the parties. 

In an order of the present nature, there is really 
no final tv in relation to the suit It is always 
©pen to the plaintiff to pay the Court-fee and 
continue the suit. No qiMSsUon lnvolviing the 
rights of the parties has been ^disposed of eve 
touched. In general, the ques'hon of smt w r * 

Se 5SB 

)?,"?« it here as in the present case the can- 
Sg of the District Judge's permission Is not on 
that ground, but one of fraudulent d^posal of pro¬ 
perty S at all events is not a final order. 

(4) In the case 'Ram Prasad v. Mt. Phool Pati, 
AIR (14) 1927 Pat 175, the 6ame question arose 
and it was held that: 

“An order refusing leave to appeal in forma 
.pauperis is not a final order within the meaning 
at 8. 109 (a)." 


Similar was the ruling in 'Aisha Bee Bee v. Noor 
Mohammad', AIR (19) 1932 Rang 192 (1): 

"Such an order does not purport to affect the 
merits of the suit in any sense, or to determine 
the rights of parties.” 

(5) Another aspect of the matter came up for 
consideration in the ruling reported in 'Jiwan Nath 
V. Ram Chandra', AIR (29) 1942 Oudh 42e. 
There the appellate Court had ordered an inquiry 
by the Subordinate Judge into the pauperism of 
the applicant, but when the report was received, 
the appellate Judge rejected it. The point take* 
was that this was a "fit question" for appeal t« 
His Majesty in Council. The Chief Court pointed 
out that the discretion of the appellate Court t* 
differ from the report of the Subordinate Court on 
pauperism had been recognised in many reported 
decisions and that in any case the question was 
not 

"one of such importance that a decision by their 
Lordships of the Privy Council would be of bene¬ 
fit not only to the people directly Involved in 
the litigation, but to the public at large." 
Here also the right of the High Court to act ia 
revision and to cancel the permission given by the 
lower Court has been well recognised, and that 
question is not of importance to the public at 
large, and that way, a substantial one. 

(6) The result is that in my opinion the order 
referred to is not a final order, and, therefore, it 
is unnecessary to grant leave. Nor is a substantial 

question of law involved. 

D U Application rejected. 


[C. X. 16.] 
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KRISHNAN J. C. 

Stale 0 / Vindya Pradesh u. Raghunath Mannulal 
PlainDif/-Respondent. 

Pirst Appeals Nos. 91 and 92 of 1951, D/- 30-1- 
1952. 

(a) Contract Act (1872). S. 72 - Payment un¬ 
der coercion — Money paid as tax — 
laved illegal — Liability of Government to re/und. 

Where certain sales tax realized by Government 
on export sales has subsequently been declared tt 
be illegal, the liability 0 / the Government to make 
a refund is beyond doubt. The sugges¬ 

tion that the payments were made volun¬ 
tarily and therefore no refund can be 
claimed, is without any force. The tax¬ 
ing authority gives publicity to its orders which 
being statutory are presumed to be known to the 
citizens concerned. The consequences of non-pay¬ 
ment are implicit whether or not he is threatened 
xoitli them directly. It cannot be seriously allege* 
that when the asscssees paid up accordingt * 
the returns of their export sales, they lucre payfny 
a subscription or gift to the Government 
any idea that they lucre paying a tax, the non- 
paument of which 1 could lead to inconvenience to 
ST So these are non-gratuitous payments un¬ 
der coercion as defined under S. 72 of CWj 

tr< Anno°: Contract Act, S. 72 N. 4. 

(b) Limitation Act (1908). Art. 16 - JM*J° ! e ' 
cover tax paid under protest under spedalAct 

— Tax declared illegal - Lfrnitatton - Ap^ , 
billty of general law of HmffaHon — Starttog Poffl 

— Sales Tax — Vindhya Pradesh Sales Tax ora*, 

nance (2 of 1949). ~nUtt 

In a suit lor refund of $der « 

if the collection has been made lega y 


1952 


State of V. P. v. Raghuxath Mannclsl (Krishnan J. C■) Yindhya Pradesh 33 


special law providing for a taxation, then a claim 
to a refund should be within the special period 
of limitation prescribed there. But if the collcc- 
tion or levy is one, which is altogether outside 
that laio, it cannot be held to be one made under 
it; and a claim to refund of that collection is 
governed not by that special law, but the general 
one. The position in regard to limitation is exact¬ 
ly the same as in regard to the jurisdiction . 

(Para 6) 

The special rule of limitation can only apply to 
the acts done in the special law. If act has been 
done outside the special law then the general 
law of limitation comes in. (Para 10) 

Further, in such a case the claim of refund 
comes into existence only when a competent autho¬ 
rity declares it to be illegal. The period between 
payment and the declaration of illegality should 
not in all equity be included for the very simple 
reason that dunng this period the assesses can 
make no clairn to tlie refund. That way it would 
be equitable to calculate limitation under the spe¬ 
cial Act assuming that it applies, not from the 
date of payment, but from the date when it was 
declared by the Court that it cannot be legally 
levied. (Para 7 ) 

Anna: Lim. Act, Art. 1C. N. 5. 

(c) Sales Tax — V. P. Sales Tax Ordinance (2 
of 1949) S . 21 — Tax recovered declared illegal 
Suit for refund — Jurisdiction of Civil Court 
not barred — Civil P. C. t (1908), S. 9. 

There is general jurisdiction of the Civil Court 
but for certain acts done under certain special 
statutes the jurisdiction of the civil Court is re¬ 
stricted and vested in special authorities under 
those statutes. But if the assessmait or act con¬ 
cerned is one which cannot be done under tlie 
special statute then the general jurisdiction of 

C < 0Urt , r f mai,ls and s P ccial jurisdiction 
cannot be invoked. In other words if the Sales 

Tax authority has jurisdiction under the V P 
"?;" ce and b*? cxercUed «*. be wrongly 
a f.°^ exied Wty cannot go under S. 21, 
f C, ; ud Court, but should go to the tribunal 
mentiOTied in the Sales Tax statute itself, if on 

thiS authorit V had eded without 
tHe Wpaved party must go to 
tne civil Court, because its grievance is a aenerni 

not one Under Vie special law. AIR 
(35) 1948 All 382 F B; AIR (36) 1949 Naa 215 AIR 
U6) 1949 Nag 190; AIR ( 38) 1951 Bo^ZoRelln. 

th ft the taxing authority was nof atcare 

ference, ° makes no dif - 

Anno: Civil P. c.. S. 9, N. 50 W 

Sx-iS-SSK 

‘fffi® 1381 1948 A “»( OUt (1948) AU 26 

{ 'Z Am <3si 1949 >“ = in* (.949!^ 

,,8 > 1949 *** «»: <n® (WnJJ 

C51) AIR (38) ,95] Bom 440: (53 Bom L R^eai) 

<TO AIR ,39) ,952 Saurashta 1 £ 9 ! 

1052 Vi„. P,»./5 < pr 91 


JUDGMENT: These two appeals by the defen¬ 
dant, State of V. P., from tlie judgment and de¬ 
crees oi the learned D. J. NowgODg against it, 
involve exactly the same points of law, and can 
be conveniently considered together. The suits 
were for the repayment by Government, of cer¬ 
tain sums deposited by the plaintiffs in July 1950 
on account 01 sales tax which was subsequently de¬ 
clared to be illegal. The defendant resisted them 
not on the ground that the taxes were payable, 
but on a number of what may be described as 
procedural grounds, which were not accepted by 
the learned D. J. The first and practically the 
only material issue is whether these sums, namely 
Rs. 3.U2/4.- in Krishnadass's suit and Rs. G.036/- 
in Raghunath Dass’s suit, which were admittedly 
paid by them and received by Government, were 
really due to Government on account of sales-tax 
imposed by law, and they were payments under 
duress, and in any case non-gratuitous payments 
by the assessees ot taxes declared bv this Court to 
be illegal. Secondly, if the sums w : ere not legally 
leviable by Government, the plaint iffs-responaents 
have committed such defects in procedure that 
they cannot get back their money, a number of 
such procedural defects have been pointed out in 
the memorandum of appeal filed by the learned 
Advocate-General. They being: la) the payments 
were voluntary, (b) the suits are time birred, ( c ) 
the plaintiffs have not discharged the burden of 
proo; placed on them by the explanation of Art. 
t? 6 (1 >- (d) that the civil Court has no jurisdic¬ 
tion to entertain a suit. 

( 2 ) The two plaintiffs come from Harpalpur, a 
U-ade centre in the V. P. The Vindhya Pradesh 
Sales Tax Ordinance No. 2 of 1949 was made by 
tlie Raj Pramukh in January 1949 and continued to 
be in force when in April i960 sales-tax was im¬ 
posed here. It was provided that no sales-tax 
woulu be payable, on the sales within the V. P. of 
food grains ana oil seeds; but if they were sold 
lor export tlie saies would be taxed. The first 
quarter haying ended in June i960, the assessees 
including the two plaintifis were to pay up these 
amounts as sales-tax on food-grain and old seeds 
sold and sent by them out of this State. The 
merits of the plaintiff's claim would be the same 
ev fi 1 iL “ lese articles were subject to sales-tax if 

l hG , V ' P r CXCePt that lt would have 
been for them to show these were export sales. 
The plaintiffs assert that they paid under protest- 
the payment being non-gratuitous and as a tax 
the iorm of the protest is immateriaL 

u/ ^o “ fl ' r J? iey ‘“ued notices on Government 
u/s 80 C. P C. In tlie meantime, assessees from 
fUBM patta oC the V. P. had filed applications 
to this Court for a direction to Government that 

r^iw h ? u1 ,? ** levied on ex P° rt sales. This 
court held that the sales-tax was leviable on sales 
within the State but not on export sales even tor 
the one year In the President's Order (C. O. No. 
VII), because In this State no sales-tax was actually 
being levied when the Constitution c ame into force 
This order was passed on 11-12-50 and a certifi¬ 
cate was given to enable the State of V. P. if it 
thought fit, to appeal to the Supreme Court.*How- 

^"• the st ?* e . ot v - p - accepted the decision. The 
result was that any collection of sales-tax levied 

entltiS > to^ eS r Wa S m T egal and the lessees were 
entitled to a refund. In case the goods were sub- 

CS ' taX ° n interaal sale it would naturally 
be for the assessees to show that they were evrort 

tn le t S fli f and n the 141x1118 authority would be entitled 

sale^Sthili agalnst mlsdescri Ption of 

sales within the State as export sales. Even this 

does not arise here; for food grains and oil seeds 
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were free from the sales-lax if sold for consump¬ 
tion within the V. P. 

(3) The most proper course for the taxing autho¬ 
rity now was to order refund of sales-tax realiza¬ 
tion on export sales. This tux one on the ven¬ 
dor; 01 ten lie passes it on to the purchaser, and 
adds an equal amount to the price, but when the 
levy has been illegal, the assessee namely the ven¬ 
dor should get the refund. It is between him and 
the purchaser to settle hew much should go to 
the latter; the taxing authority is not concerned 
with it. Nor has tins been questioned by the de¬ 
fendant appellant. Any feeling on the part of the 
tax-payer that inadvertent over-payments, or taxes 
paid and collected under a misapprehension of 
law, will not be easily refunded on the discovery 
of the mistake or illegality, is obviously a serious 
diliiculty in prompt collection, and should on the 
ground of public policy be guarded against by the 
taxing authority. Still Government did not take 
steps to refund these amounts. 

(4) Accordingly the suits were hied in February 
1951, two months after this Courts decision on 
the tax on export sales. Statements were filed 
by the Government Pleader making out various 
grounds but the defendant did not oifer to refund, 
nor did he allege, which would have been wrong, 
that the purchaser alone should get the money 
back. The learned A. G. has argued that the 
written statements should not have been accepted 
because there is an order in the V. P. that D. Cs. 
•may' sign the pleadings and written statements. 
1 do not agree. That order only enables the D. Cs 
to sign the pleadings, but it does not anywhere 
provide that the Courts should reject pleadings 
not signed by that authority. The Government 
Pleader was legally competent to lile written state¬ 
ments. I was also prepared to hear the learned 
A. G. on such grounds as he thought that the 
Government Pleader had omitted; subject to costs 
to the other side. Actually there is no such 
ground. 

POINT No. l: 

(5) The liability of the Government to make a 
refund is altogether beyond doubt. The sugges¬ 
tion that the payments were made voluntarily and 
therefore, no refund can be claimed, is without any 
force. The taxing authority gives publicity to its 
orders which being statutory are presumed to be 
known to the citizens concerned. The consequence 
of non-payment are implicit whother or not he is 
threatened with them directly. It cannot be seri¬ 
ously alleged that when these assessees paid up 
according to the returns of their export sales, they 
were paying a subscription or gift to the Govern¬ 
ment without any idea that they were paving a 
tax the non-payment of which would lead to 
inconvenience to them. So these are non-gratui- 
tous payments under coercion as defined under 
s 72 of the Contract Act. Actually they led evi¬ 
dence /to show that it was payment under Potest; 
but even without it, their claim to refund is sound. 

(6) Under the Vindhya Pradesh SaI f‘ tax f ° f 1 ' 
nance and also the corresponding section of [the 
C P. and Berar Sales-tax Act. which has suh~e 
quently taken its place, the limitation foi a claim 
of refund is 3 months. The general law of.lit. - 
tation for cults for such claims against Go.ern 
meat is one year. This suit has been brought 
vfth n one year from the actual payment, and 
Jto SltSS 3 montlis from the dot,: the 1MM 
declared by this Court to be illegal. In my opinion, 
if the collection has been made legally n under ® 
special law providing for a taxation, then a claim 
to a refund should be within the special period 
of limitation prescribed there. But if the collection 


or levy is one, which is altogether outside that 
law, it cannot be held to be one made under it. - 
and a claim to refund of that collection is gov¬ 
erned not by that special law, but the general one 
Tne position in regard to limitation is exactly 
the same as in regard to the jurisdiction, and will 
be more lully discussed under it. The suit is not 
time-barred. 

(7) Another way of looking as it is also this. 
The limitation is no doubt 3 months from the pay¬ 
ment, but if the taxing authority holds it to be 
legal, the claim to reiund comes into existence 
oniy when a competent authority declares it to be 
illegal. The period between payment and the de¬ 
claration of illegality should not in all equity be 
included for the very simple reason that during 
this period the assessce can make no claim to the 
refund. That way it would be equitable to cal¬ 
culate limitation not from the date of payment, 
but from 11-12-1950 when it was declared by this 
Court that sales-iax on export sales cannot be 
legally levied. The suit was brought within three 
months from that date. Looked at in any way the 
suits were not time-barred; but in view of the 
applicability of the general law of limitation, this 
aspect of the case need not be further discussed. 
POINT No. 3; 

(8) Another point suggested is that the expla¬ 
nation to Art. 286 (1) has not been applied. 1 do 
not see how this explanation comes in here. This 
is only to guard against certain implications ol the 
Sale of Goods Act that the property may in cer¬ 
tain circumstances pass to the purchaser even 
before it has reached him. This explanation pro¬ 
vides that the test for sale lor the purposes of 
this article is actual delivery as a result of such 
sale lor the purposes of consumption. That does 
not arise in the present case. No doubt, it would 
be for tiie assessee to show that these were really 
export sales, but even that does not come in here, 
because if they were sold within the State, no tax 
would have been payable. 

POINT No. 4:. 

(9) Finally, there is a question of jurisdiction. 
The V. P. Sales-tax Ordinance (in S. 21) as well 
as the C. P. and Berar law, which has since taken 
its place provide that **no assessment or ordei 
made Se? this Act or Kale made -thereunder-' 
shall be questioned m any civil Court . 

There is a provision for appeal, revision and ie- 
view before the Commissioner of Sales-tax, and 
So for the statement of case to the High Court 
Here again, the test is whether the order or the 
assessment is such as could be really made under 
the special law. There is general Jurisdiction of 
the civil Court but for certain acts done under 
certain special statutes the jurisdiction of the 
civil Court is restricted and vested in spec.al 
authorities under those statutes. But if the 
assessment or act concerned is one which cannot 
KISS under the special statute then the genera 
jurisdiction of the civil Court remains^and >1PjgjJ 
iuri^diction cannot- be invoked. To put it inotner 
words if the Sales Tax authority has jurisdiction, 
S to exercised it, may be wrong!,l thgjtoe ag-| 

SSfgJZSA 53S-5V5 w 

in the case of a prof essional tax ^ev - ed by Qp 
trict Board, re^rted in Disnuoi 
FARRUKHABAD v. PRAG DUT1 , aik 
A ll 382 (FB), it was held 
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"If an assessment is made within the frame-work 
ot the Act, but is wrong, it may not be possible 
lor the civil Court to give to assessee any relief 
as remedy may be confined to an appeal under 
that Act. If on the other hand, the assessment 
complained of is beyond the competence of the 
Board, and is therefore an illegal imposition, the 
civil Court will have jurisdiction to interfere." 
Two cases reported in 'AIR (36) 1949 Nag', are 
of interest in this connection. The one 'SECRE¬ 
TARY MUNICIPAL COMMITTEE KARANJA v. 
NEW EAST INDIA CO., LTD., BOMBAY', reported 
on p. 215, is of taxation by a Municipality, and the 
other 'DISTRICT COUNCIL. BHANDARA v. KI- 
SHORILAL', reported on p. 190, is of taxation by 
the District Council. In both the cases the same 
principles were laid down. 

"When a Municipality is seeking to recover sums, 
which the Government of India Act'has prohi¬ 
bited it from taking in the shape of taxes it is 
acting wholly without jurisdiction, and the suits 
claiming refund lie in the civil Court and are not 
barred by special provisions in the C. P. Munici¬ 
palities Act." 

Similarly, in the 'DISTRICT COUNCIL'S CASE’ 
it was held that 

"the protection given in the special law cannot be 
claimed if the taxing authority travels beyond its 
limited provisions in imposing a tax." 

A similar view has been expressed in ‘ABDUL 
MAJID v. P. R. NAYAK’, AIR (38) 1951 Bom 440, 
In connection with a High Court's powers. Here it 
was a case of administration of Evacuee Property 
It has been held that 

"It is only in regard to the orders passed under 
the ordinance itself and action taken under the 
ordinance with the provisions given in it can be 
deemed to take away the jurisdiction of the 
Court." 

The case reported in 'BAI MARIUM v. ASST. 
CUSTODIAN OP EVACUEE PROPERTY, JET- 
PUR', AIR (39) 1952 Sau 1, is also similar to the 
Bombay ruling reported above. The principle is 
that 

"a special law takes away the general Jurisdiction 
of the civil Court only in regard to acts done 
under that Act." 

(10) The some principles also apply to limitation. 
IThe special rule of limitation can only apply to 
the acts done In the special law. If act has been 
done outside the special law then the general law 
of limitation comes in. 

(ID In regard to limitation and Jurisdiction the 
fact that the taxing authority was not aware of the 
illegality at the time of the collection, but became 
aware of it subsequently makes no difference. 

(12) The result is that the appeals are without 
substance, and ar e dismissed. Costs to the plain¬ 
tiffs respondents and pleaders fee at 31 p.c In 
each case. 

VBB - Appeals dismissed. 
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Pradesh ™d' V ' S ' a ' e ot VMh *‘ 
Appln. for Writ No. 5 of 1952, D/- 4-2-1952. 

(a) Constitution of India, Art. 226 (1) — 
Contractua 1 matter — Issue of Writ. 

i here is no occasion for the issue of a writ 
on what appears to be a simple issue arising 

raent tax!** FaCt ’ S “ Ch ° S payment of entertain* 
Art. 2 C 26 ^ 


(b) Constitution of India, Art. 226 (I)—Writ 
of prohibition — Issue on taxing authority. 

A writ of prohibition cannot be issued on a 
taxing authority pure and simple. (Para 5) 

Anno: C. P. C., Appendix III, Constitution 
of India, Art. 226 N. 12. 

Janki Prasad, for Applicant. 

o" Tms au application under Article 
226 ol the Constitution for a writ of prohibition or 
ior any other appropriate direction on the Deputy 
Commissioner oi Datia enjoining him from assess¬ 
ing entertainment tax on the cinema goers that 
might attend a cinema house under the manager¬ 
ship ol the applicant. 

<2> The facts oi the case are the following: Sorae- 
time in 194G the Private Secretary to the Nawab 
oi Bhopal obtained a 15 years monopoly iease and 
permission from the Datia Durbar for the running 
of a cinema house at Datia. A building at Datia 
was also rented out to him by the Durbar. The 
iease also contained a provision that it would be 
a monopoly and iurthcr that no entertainment 
lax would be levied. After the formation of the 
Vindhya Pradesh in 1949 the original licensee 
assigned the license to tlu present applicant In 
course of the investigation of the commitments of 
the Durbar the Government of India examined the 
matter and decided that this monopoly is repug¬ 
nant to the constitution, and the applicant-should 
take a proper license under the Vindhya Pradesh 
C nema R'ues: and further that from the date of 
this notice the applicant should collect and pay 
the entertainment tax. The applicant says that 
ie has lempoianly closed the cinema house and 
directi0 , n fl ? ni ^is Court to the taxing 
authority namely the Deputy Commissioner of 
Datia, that on the strength of the condition in the 

„ Case , the applicant should be allowed to 
exhibit the shows, and the public allowed to at¬ 
tend free of the entertainment tax. 

(3) I do not think that a writ of prohibition, or 
any other direction is called for. 

(4i The applicant claims that exemption is based 
on a contract between the Datia Durbar and the 
p‘?‘ nal o, Cr f ee '. The G ovemment of the Vindhya 
d f h state - lhe successor to the Ditia Durbar, 
nftei investigation by the Central Government has 
noticed the applicant that the provision about the 
exemption from the entertainment tax is not bind- 

n.uJT . 11 p.WMy a contractual matter, and 

whether or not it is binding is a matter for the 
Judicial or quasi-judicial authorilv competent to 
hern- objections or appeals from tlie assessment of 

T e . n L tax ,0 :1ec ‘ de - 11 ls °f interest also 
to note that the entertainment tax is not a tax on 

\ he entertainment but one on the 
spectatoi, though as a matter of convenience the 
entertainer is made to collect it along with the 

ve£?n S f the f sh ? w - The position is Just the re- 
\erse of that of sales tax, where the assessee proper 
is the vendor, though he may also try to pass part 
of tlie lax on to the purchaser. 

The applicant's objection is not that of the 
assessee, which he is not, but based on the appre- 

nr n «K?i n ! at taxa ! i0n might reduce the attendance 
or oblige him to bring down his charges so as to 

?hl rac n. s T; ta,ors ' An y™y- it is ait objection by 
the entertainer to a tax, which has not vet been 
collected, but may be collected ns soon as he begins 
to show. There Is nothing inexpedient or round¬ 
about in his collecting and paying up the enter- 
ta * and claiming future exemption from 
the proper authority. Else, he may even now move 
pr ° per authorty to clarify the position. There 
is no occasion for the issue of a writ on what aw 
pears to be a simple issue arising out of contract! 



(5) Nor do I think that the writ of prohibition 
can be issued on a taxing authority pure and 
simple. Certain tribunals like the income-tax tri¬ 
bunal, or Local Rates Revision Committees are 
quasi-judicial authorities giving judicial decisions 
on issues before them. In the present case that 
stage has not come. The taxing authority has 
cautioned the applicant that if he shows cinema 
films, he will have to collect and pay entertainment 
tax. As far as the record appears no quasi-judicial 
authority has been invited to give a decision on 
this point. If it does, it would be acting within 
its jurisdiction under the statute and no occasion 
would also arise for the issue of a writ of prohi¬ 
bition upon it. 

(6) The applicant wants to get a short cut de¬ 
cision that he can continue to show the films with¬ 
out collecting the entertainment tax, and that the 
demand by the State is illegal. Obviously this 
Court cannot help him in thus short circuiting the 
proper procedure. 

(7) The result is, this application is without sub¬ 
stance and is summarily dismissed. 

V.R.B. Application dismissed. 
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13 (a) Statement made when there was dis¬ 
pute — Statement is inadmissible. (Para 15 ) 
Anno: Evi. Act, S. 32 N. 28; S. 13 N. 1. 
Vishnu Mitra and Moti Lai Verma, for Ap¬ 
pellants; Janki Prasad, for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

C40) AIR 1940 PC 7: (15 Luck 1) (Pr 8) 
(’32) AIR 1932 All 708: (143 Ind Cas 95) (Pr 7) 
(’38) AIR 1938 Bom 471: (178 Ind Cas 926) 

(Pr 7) 

(’28) AIR 1928 Mad 879: (113 Ind Cas 635) 

(Pr 7) 

(’33) AIR 1933 Sind 213: (150 Ind Cas 266) 

(Pr 7); 

JUDGMENT: This is an appeal by the plaintiffs 
from the judgment and decree of D. J. Tikamgarh 
dismissing their suit under S. 92 in regard to a 
small temple of Baldau at Tikamgarh, in the charge 
and possession of the defendant Baba Baldev Dass 
s/o Prahlad Dass. The most important question 
for decision is whether this temple is a public reli¬ 
gious endowment or institution, or whether it is 
the private property of the defendant inherited 
from his father and grand-father. A secondary 
question is, whether besides being a public temple 
this institution or endowment has been created 
and has been controlled in the past by the Tame- 
ra community of Tikamgarh. Then there are a 
number of minor issues which are not of much sig¬ 
nificance. Tlie plaintiffs claim that this is a public 
religious endowment and that they represent the 
Hindus of that locality, and want the Pujari to be 
removed on the-grounds of unfitness and negli¬ 
gence. accounts to be demanded of the income of 
the temple, and a new scheme for management 
and worship framed. At the same time as Tame- 
ras they claim to represent the caste, whose mem¬ 
bers had created the foundation and had fiom 
time to time endowed it and controlled its manag^ 
ment. For the future they want ^at a committee 
of Tameras should be constituted to look after the 
temnle and to see that the religious functions are 
mSrlv carried out and the Hindu community of 
[hat place is afforded all facilities cf worship m a 

that this ms not » 

no? th^Tamera community of Tikamgarh 
LTSiSr tad W rifht to manage or control 

m M e -pSni No. 1': By far the most important 

tempfe 0n When'?? have® no evidence". d«ntary 
“r oil on tte creation of the inaUM ^mh a.0 

small opening tote tta 

enter into it without talking evidence that 

rooms of the house It ; bate® to^ dant of 
there has been no excU^on by tne ut ^ ln 
any Hindu going tore at reasonable MX* ^ 
a proper manner for wonsh p. ^ gran ied 

small properties and a stipend h ln a o- 

szsrs»* - 
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Motilal and another, Plaintiffs-AppeUants v. 
Baba Baldeo Dass, Defendant-Respondent. 

Civil Appeal No. 88 of 1951, D/- 29-1-1952. 

(a) Religious Endowments — Dedication — 
Founder a new-comer to place and living on 
charity — Deity housed in one of rooms — 
Founder welcoming casual voluntary contribu¬ 
tions and presents — No invitation to public 
Founder a soldier by profession and keeping 
his weapons in room where deity was housed 

— Voluntary contributions from public for a 
comparatively short period but not obligatory 

— Public not claiming voice in management 

_ Held that there was no dedication and that 

the temple was not public — The fact that the 
members of a particular community volun¬ 
teered their services in carrying the idol in pro¬ 
cession on certain occasions, (which sendee, 
however, was discontinued after some differ 
ence of opinion had arisen amongst them) in 
the absence of evidence to show that they aid 
this as a matter of any scheme held did not 
show that they had any voice m the manage¬ 
ment. Case Law Ref. (Paras 11. 12) 

(b) Evidence Act (1872), S. 32 (4) - Docu¬ 
ment must show what exactly were rights 
and privileges. 

Section 32, Cl. (4) applies only when it is a 

public right or custom or a °* ? “Le 

interest. Where the document does not state 

what exactly were the rights or the ““jjjgjrj 
privileges of community in connection with 
certain temple, the document is not adrnissime 

under S. 32 (4). 

Anno: Evi. Act, S. 32 N. 23. 

(r) Evidence Act (1872), S. 13 (a) - Tran- 
sadin cSuX referred to - Document .s not 

a “c U ... .*-= f “ h r srt 

KffS wtf h elsMe^i.,« - 

Anno: Evi. Act, S. 13 N. 6. _ 

.(d) Evidence Act (1872), Ss. 32 (4) and 
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which we shall discuss later on. Recently, the de¬ 
fendant has got some shops near the temple settled 
with him in the name of tile deity by the Munici¬ 
pality after some dispute with local tradesmen. 
This bazar has always been small, but lately it has 
been showing increased importance. 


(4) The taking care and the worship of the deity 
as well as payment of the expenses for the services 
and tlie management of the proper lies, has always 
been done by the defendant or his ancestors. In 
this connection it is worth recounting briefly the 
history of this family. One Cosain, popularly call¬ 
ed “KarnaT Dass came to these parts, not later 
than tlie beginning of the 19th century. As this 
nickname indicates he seems to have been a soldier 
adventurer. He brought some weapons, and his 
favourite deity Baldauji with other subsidiary 
idols, and installed them in his house at Tikam- 
garh. As he is said to have fought in some battle 
on the side of Maharaja Vikramajit of Orchha, 
who died in 1817, his time can be ascertained. Soon 
this Baldau attracted local attention. It is said 
that the sendee charges were met by collection in 
a begging bowl. The plaintiffs allege that the Ta- 
meras acquired a house and fixed this idol and 
appointed this ‘Kamal* Babaji as the 
Pujari. There is not a panicle of documen¬ 
tary evidence or inscription to support it. The oral 
evidence on such happening does not at all come 
from anybody having special means of knowledge. 
We do not even know the names of the Tameras, 
who started It,- nor is there an explanation con¬ 
sistent with the Tamera theory of how this idol 
was installed in a house not belonging to any of 
them, or in a separate structure, or platform. 


(5) It is common ground that after the ‘Kar- 
nal' Babaji his son, Pahlad Dass, lived in that 
house and looked after the idol, conducted the 
services by the begging bowl collections, durbar 
stipends, and probably occasional contributions by 
worshippers. Though there is no direct evidence, 
it; is not impossible that the Tameras of Tikam- 
garh had also made casual contributions like any 
other class of residents, but there is nothing to in¬ 
dicate that the Tameras had shown any predilec¬ 
tion to this 'deota'. Nor does the evidence con¬ 
tain any indication of tradition that Baldau is the 
special favourite god of the Tameras of Tikam- 
garh or elsewhere. Any way, Pahlad Dass also 
had continued In the exercise of soldierly qualities 
and had earned the Durbar’s pleasure by fighting 
wito distinction with the Orchha troops on the 
side of John and Co. against -the Rani of Jhansi. 
After Pahlad Dass’s death his elder son Baba 
Nanhe Dass stayed in the house and looked after 
the idols. Baba Nanhe Dass seems to have died 
near about 1920 and his brother Baba Baldeo Dass 
i.e. the present defendant took over. Though no 
material has been produced by the plaintiffs about 
the state of affairs during these 120 years or so, 
the defendant's documents and the common ground 
show the following data. The occupants of this 
W fJ e i th< L5 elUers lnt0 Tikamgarh and brou- 
They did not have aw local patrons 
t*^'*™* durbai \ which seems to 

rSSSf 1 the Sff uly at least In th0Se da ys. not 
for religious qualities but for distinction os sol¬ 
diers. During this period the Hindu public in 

to „ have 8 Iv ? n alms to these Babajis, 
but there is really no evidence of the Tameras in 
particular providing for day to day worship or 
^ all the three possible occaSons 
during tWs period, a son or brother took over with¬ 
out the least friction or argument, without the 
Tameras or other outsiders having any sav in the 
matter. This shows that the temple does not at 
aU have had the incidents of a public temple On 


the contrary it was not even a temple properly so 
called, but a cell or room in a residential house in 
which the ‘kamal* Dass had stored his weapons 
and his favourite dieties. 

(G> One important circumstance is emphasised 
by plaintiffs to show that this is a public temple, 
whether or not the Tameras have special rights 
and responsibilities in its management. In fact, 
the learned lawyer appearing for the plaintiff-ap¬ 
pellants was more insistent upon a declaration that 
it is public temple than upon the other declaration 
in regard to the Tameras. For a long time, and 
possibly from soon after its foundation there has 
been a small side-door opened. The Hindu public 
had been allowed to go there and there has been 
no exclusion; though there is no proved instance 
of advertisement or express invitation. The open¬ 
ing of the door shows that the custodians were 
facilitating the Hindu public’s coming there for 
worship. This by itself is not necessarily an in¬ 
dication of the temple being a public one. But 
it is to be considered in the light of the status and 
the means of the custodian, the value he might 
attach to the small presents in money and in mate¬ 
rial, winch Hindu worshippers usually bring, the 
force of public opinion or pressure on the custo¬ 
dian, and finally the well known disinclination of 
the average Hindu to obstruct or exclude others 
from worshipping even his private idols as long as 
it is done decorously. The case law on this sub¬ 
ject can be conveniently summarised thus. 

(7) In tlie ruling reported in ‘MOOL CHAND v. 
DEVI GIR MOTI GIR’, AIR 1933 Sind 213 this 
aspect of the case has been discussed and the pro¬ 
cess by which the private temple can 
become a public temple has been dis¬ 
cussed. The pennission or non-exclusion of 
worshippers in general is by itself insuffi¬ 
cient to prove these. Other matters like the sup¬ 
port given to the institution by the Hindu com¬ 
munities of the area, the payment of fixed lagas 
by them year in and year out, and similar indicia 
are also to be taken into account. In the ruling 
reported in 'SAHDEV DASS V. RAJA RAM', AIR 
1932 All 708 it was held that there is no presump¬ 
tion either way on the temple being public or pri¬ 
vate. The mere receipt of offerings from every 
body may not be sufficient to alter the private 
nature. In ‘KELUACHAN v. C. S. SHIVARAMA- 
PATTAR\ AIR 1928 Mad 879 and 'DHORI BHAI 
v. PRAGDASSJI BHAGWAN DASSJT, AIR 1938 
Bom 471, permission and non-exclusion of Hindus 
in general was held to be, though not conclusive, 
at all events, strong indicia Of i [s public nature. 
In the Madras ruling it was held: 

‘'when all castes of Hindu public for centuries 
have been freely using a temple and have never 
been debarred from using it and there is no evi¬ 
dence that they did so with permission, it would 
require strong evidence to persuade a Court that 
the temple is nevertheless Intended for the use 
of one isolate caste, or tarwad or fanlily. ,, 
Similarly, in the Bombay case it was held that: 
‘'public user for a long period without objection 
is strong evidence of a public trust.'* 

It is worth noting that in Madras case it Is a case 
of worship for centuries, while in the Bombay 
case the property was acquired by a Sadhu and 
descended from Chela to Chela, ‘in the present 
case it is only for about 150 years, and the idol was 
installed by a house-holder and descended lo son 
or brother. 

(8) This tendency to over-emphasise non-exclu¬ 
sion without regard to other circumstances, has 
been corrected by the decision of the Privy Coun¬ 
cil reported in ‘BHAGWAN DIN v. GIHAR SWA- 
ROOP\ AIR 1940 PC 7. 
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As a result of some difference, which is not clearly 
described, they gave up doing it and for about 38 
years this has been done by some Dhimars. The 
whole thing is obscure, but even if we assume that 


It is not enough to show that Hindus willing to 
worship have never been turned away, or even 
that the deity has acquired considerable popu¬ 
larity among the Hindus of the locality. Facts 
and circumstances in order to be accepted as 
sufficient proof of dedication of a temple as a 
public temple must be considered in their his¬ 
torical setting in such a case. A dedication to 
the public is not to be readily inferred when the 
property was acquired by grant to an individual 
or family. Such an inference if made from the 
fact of user by the public is hazardous, since it 
would not in general be consonant with Hindu 
sentiments or practice that worshippers should be 
turned away, and as worship generally implies 
offerings of some kind, it is not to be expected 
that managers of a private temple should in all 
circumstances desire to discourage popularity.” 

(9) In the present case, for example, for a long 
time the temple had really no properties worth 
speaking of. Again, the first custodian or the 
founder was a new comer to the place living on 
public charity. Very naturally he would encourage 
members of the public to go and have a look (dar- 
shan> at his favourite deity, and welcome alms or 
casual voluntary contributions and possibly pre¬ 
sents placed at the feet of the idol. Again, there 
was a certain measure of harmless vanity in this 
display, because the weapons with which the foun¬ 
der was reputed to have done acts of valour were 
also on display. If in these circumstances the Kar- 
nal Dass and his son and his grand sons had not 
only not excluded, but also encouraged other Hin¬ 
dus to come and worship his deity it is not suffi¬ 
cient to convert it into a public type. 

(10) It appears that in the beginning the Pujari 
or custalian used to move about with a begging 
bowl and collect money or grain for the expenses 
of the temple service. Subsequently, it appears 
that people began to contribute. After 1930 or 
1935 when there was a dispute with some Tameras. 
they had given up making any contributions, but 
some servants of the Durbar advised them to con¬ 
tinue contributing. We do not know the results, 
but this sort of casual voluntary conlrioution over 
a comparatively short period is not the same as 
the Dharmlagga referred to in the Sind ruling. 
There is no evidence that the Hindus in general 
or the Tameras considered these contributions 
obligatory, and had given them in return for a 
right to worship and a voice in the management. 

(11) Finally, there is also no instance of^ any 
outsider Hindu, Tamera or otherwise, indiwdually 
or in a body, claiming a voice in the management, 
or ordering or advising the custodians to go this 
‘or that in connection with the temple worship. 
TTius, there is no material on which we can ho*d 
[tills to be public temple. 

(12) ‘Point No. 2.’ Poor as is the evidence of 
the temple being a public one, that on the special 
rights and responsibilities of the Tamcras In re¬ 
gard‘to it is poorer still. There is altogether no 
acceptable evidence that the Tameras founded it 
There is also no evidence that at any timeUie 
Tameras had a voice m its control or mana« 
ment. Near about the temple there are a number 
of Tamera houses; and it is possible-that he Ta 
moras used to worship there. This is piobame, 
but of no value. Occasional subsen ptions by then 

were also likely, but all Hindu ^ h , a f n b f, C " t 
ing. and there is nothing special in that. 

Tt is alleged that once in a year in Bhadon 
the idol of Baldau Thakur is carried to attjnknear- 
bv for a special service and reached back to» ute 
temple. Oral evidence had been adduced to 
that still about 30 or 35 years ago the Tameras 
used to carry the ‘viman* of the idol to the tanK. 


-O — WWW t. V CAA .1 wc ncouilic 

some of the Tameras used to volunteer their ser¬ 
vices for carrying the idol on that occasion, it can¬ 
not make either the temple a public one, or give 
the Tameras the right of controlling and managing 
its affairs. There is no evidence that the Tameras 
in a body arranged these functions, followed ’ a 
scheme and collected and spent money. The most 
that this can mean is that on the occasion of this 
festival some Tameras volunteered their services, 
but gave up doing it as a result of some differences 
30 or 35 years ago. It is worth noting that it 
would be at about this time or a few years after 
that this defendant took over. Though the Ta¬ 
meras had withdrawn this volunteer service, they 
did not claim voice in the selection or the appoint¬ 
ment of the Pujari. 

(14) The next piece of evidence is the allegation 
by 3 witnesses that about 45 years ago the Tam¬ 
eras had contributed to the making and the in¬ 
stallation of a new idol of Jotiji, the consort of 
Baldeo. The evidence comes from those who are 
not likely to have first-hand knowledge, and no 
special reason to remember tiffs after about half 
a century. If indeed the Tameras had arranged 
for the installation of a new idol then they might 
be able to produce accounts, or proceedings of the 
caste committee and similar papers. The defen¬ 
dant’s statement is that at about,that time ano¬ 
ther similar idol was available in a temple under 
the control of the Durbar; it was removed and in¬ 
stalled here. This looks more likely. In any case, 
the plaintiff’s evidence that the Tamera got the 
idol and installed it does not carry any conviction. 

(15) There is one more piece of evidence on 
which the plaintiffs lay considerable emphasis. 
There was one Har Prasad Tamera, who died 
about 1926 without issue. His properties were not 
many and he in fact seems to have been a very 
small man. He had made a sort of will proving 
that after some expenses his properties should be 
given to this Baldau temple. They turned out w 
be a small shop of very little value in those daj£ 
and one or two other nisigmtlMnt itenis Even 
they were treated as escheated by Durbar but were 

claimed and taken b >\ def f" d ^fL , h U BaWaujt 
had willed that they should go to . Baldauji. 

|s 

first ana me j j . , an interest 

Tn d tire control and the worship at this 
Jp This statement has -been sought 
O be maS admissible under S. 32 Cl. (4. and 

when it is a public right or custom or a matter 
vileges of the Tameras in connection wi n i 

mmm 

effect 

gryfwrs.^ 

Ste'lSmSe Set is another difficulty 
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also. According to the plaintiffs own evidence, 
some 30 or 35 years ago say 5 or 10 years before 
this will there was some difference, and the Tame- 
ras had given up the volunteer service of carrying 
.the 'viman'. IX so, this statement was made when 
there was ‘some’ dispute, though its details are 
'obscure in this connection. That way the state¬ 
ment becomes quite useless either under S. 32(4) 
or under S. 13 (a> Evidence Act. 

(16) On the merits also this statement is of little 
value. Har Prasad Tamera was giving next to 
nothing to the temple. Even then he says casual¬ 
ly it is a 'Tameras temple’. What exactly he means 
by it is not clear. Then as now there was no ma¬ 
terial to support any claim of the Tamera for 
special privileges. 

(17) On the other hand, there are as many as 3 
documents by which the Durbar has made grants 
to this temple. There are grants directly to the 
custodian of that time without any mention or the 
control or need for consultation with the Tameras. 
If it was a fact that the Tameras had a right to 
control the management and the sendee it is un¬ 
thinkable that princely patronage would pass direct¬ 
ly without their having a voice in its disposal. 

(18) Thus, I find that there is altogether no evi¬ 
dence of the Tameras having any right of con'.rol 
over this temple. 

(19) ‘Point No. 3‘: From about the time of Har 
Prasad's death and the defendants claiming those 
small properties there had been some arguments 
between him and the Tameras. The dispute seems 
to have become chronic when about 1935 or 1936 
the defendant got settlement of some shops near 
that temple in the name of the deity. Shortly 
after it, the Tameras seem to have moved the 
D. M. in this matter, but nothing came out of it. 
The suit has since been filed not to vindicate a 
right in public temple, but as a result of recent 
quarrels with the owner of a private temple. 

(20) In view of the findings given above it is un¬ 
necessary for this Court to decide on the question 
of fitness of the defendant to be the Pujaii of the 
temple. The suit was rightly dismissed and the 
appeal is also dismissed with costs to the defen¬ 
dant-respondent and pleader’s fee of 7 per cent. 

R - G -D. Appeal dismissed. 
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Abadijan and another, Plaintiffs-Appellants 
Otermal, Defendant-Respondent. 

Second Appeal No. 208 of 1951, D/- 25-2-19! 

Houses and Rents — C. P. and Berar Reg 
lation of Letting of Accommodation Act (1 
1946), S. 1 — Extension under S. 2, Pa 
C aWS Act (XXX < 30 > 0f 1950), <0 V. 

~ Pendnig actions — Effect 
Applicability of Rewa State Rent Control Ore 

Contrni 1tl9 ^ 6 Jr Houses a « d Rents—Rewa Sta 

Ac? na<)7? r 9 in R a ? c f' I r 94 . 6 - G€neral Claus 

llVi!K 6 < e >- Inter Pretation of Statut 
— Retrospective effect. 

tlo?nf e S2S 011 °. f l he C P and B «ar Regu! 

A CCOI “modatIon Act of 19. 

X!K °. S,ates «•»»» A 

Df , 1#5 ! ) * s uNra vires, on account < 

there being already an existing law on the san 

subject in force in that Part C State I n 

the Va iaw al |n R ^ nt C °?K r01 0rdinance > 1946 is st 
Aron £ ,orce there - A® 1951 SC 33 

PPUed - (Para 1< 


Obiter: But assuming that the C. P. and Berar 
Regulation of Letting of Accommodation Act of 
1.946 is the law in force after 21-1-1951. pending 
litigation should be governed not by the repealed 
but b >‘ new law; AIR 1936 All 3 and 
AIR 19ol Rajas 45, Rel. on. (Para 11) 

If the C. P. and Berar Regulation of Letting 
of Accommodation Act of 1946 has come into 
lorce, then in the pending actions, the civil 
Courts can no more fix the standard rent; they 
should give reasonable time to either party to 
move tne controller and come with his decision 
if any, after which they should decide the liti¬ 
gation giving effect to the decision of the con¬ 
troller on such matter as are within his juris* 

dlc r t! ° n \ (Para 13) 

Lai Yadvendra. Singh, for AppeUants; Lai 
Guipiasanna Singn, for Respondent. 

Cases referred to: 

C51) AIR 1951 SC 332: (1951 SCR 747) <Pr S) 

ran a!r 3 : J 8 AU 

/.r- 1901 Rajas 4a ( p r 19V 

(5i) S. A. No. 141 of 1951, D/- 14-7-51 (VP) " ’ 

n v U ?S ME ^ T - : , 1 Tllis is a second appeal \r/u\l 
piaintms. Oil -9-5-1951, the teamed Munsiff fixed 

7 ’ Ruwa Slales Rent Control Ordi- 
. ance 1J4 j, the standard rent for a house belong- 

n finHff lhe T , an M occupk ' d b >' ‘he defendant. The 
piainU.Ts state that by that tune, the Rewa Ordi¬ 
nance had been repealed and C. P. & Berar Re^ulr- 

rnm ° l P 111 ? 8 01 Accommodation Act ol 1946,“had 
, inl ° f ° r cc. When they went up in appeal 
f ® ' lle *ff nied District Judge, he declined to mter- 

Th, nom?! ^ 0Und thac he also had no jurisdiction. 

f? mts l0l ‘ d t ecb « 0 “ hei 'e are pure questions of 
Jaw of a somewhat tecluiical and obscure nature 
Firstly whether the taw on this subject now hi 

Vuidhya Pr« d esh is Rc-wa State Rent 
Conti ol Ordinance, 1946, or whether it is the C P. 

5ct e s» M 5 a f u ° f Let , iln8 of Accommodation 
wh»n ,^ C0l d A-' f tho uew law has c °me into lorce, 
whether pending actions should be decided accord¬ 
ing to n, or according to the old repealed law 
whether or not the parties rights and 
Si », Ua .f t le old law beiu S still alive, the 
onni,!n 0f ,J h , e forum which Was empowered to 
appl) the old law, would make any difference. 

‘M'jn* facts . 01 *he case are the following, The 
plain-iffs own a house at Satna which on 14-5-1949 
defendant rented from them at a rental of Rs 50 

£? r tiS e fl?2 n J 116 Bgrecment bein 2 ^r six months 
at the first instance. He occupied it on that date 

t a inf,L Pa i'» ng adyance of Rs- 100/- and he con* 
flw d ,hl ,? fter 14-11-1949, till the time of the 
nn*£p th h sl \ U - on 27-4-19 o 0, after the Issue of a 
notice he had paid only Rs. 200/. in all 
The suit, was for the rent calculated at the con- 

tif 1 . 6 01 P 50/ * per month - The defendant! 
held tha.t contract rate of rent was excessive and 

wanted the Court to fix the standard rent under 
Rewa State Rent Control Ordinance which was 
then in force. The learned Munsiff fixed the 
standard rent at Rs. 15/- and decreed the suit 
The plaintiffs appealing to the 
District Judge, h e decided on 16-12-1950, that the 
standard rent had been fixed on insufficient 
material, and remanded the case for a fuller con¬ 
sideration after ascertaining, if possible, the rent 
that was actually paid for tile house on 1-1-1039 
The suit went back to the Munsiff. On 29-5-1951 
he again decided that Rs. 15/- per month must be 
the standard rent. Again, there was an appeal, 
teamed District Judge dismissed It on 
27-7-1951, on the ground that he has no Juris- 
diction now to consider if the Munsiff was compe- 
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lent to fix the standard rent. 

(4) From December 1950, onward there were some 

. ^ . ..k . .. L 1 T.. Alf AmS. . . / I U . 


important legislative changes. In exercise of the 
powers conferred by the S. 2 of the Part C States 
Laws Act (30 of I960) the Central Government ex¬ 
tended to the V. P., the C. P. & Berar Regulation of 
Letting of Accommodation Act of 1946 (C. P. & 
Berar Act 11 of 1946), as in force for the time 
being in the M. P., subject to certain modifi¬ 
cations; it also repealed the Rewa State Rent 
Control Ordinance of 1946. There are some basic 
distinctions between the Rewa Ordinance on the 
one hand and on the other the C. P. Act and the 
Control Order made under it on 7-12-1950. Under 
the Rewa Law the Civil Court hearing any suit 
for rent or eviction from premises could fix the 
standard rent, according to certain principles laid 
down in the Ordinance; but under the new law the 
powers could be exercised by a specified officer 
called ‘•Controller" who may be appointed by a 
D. C. The order itself was brought into force in 
the V. P. on 20-1-1951, when the suit was pending 
before the IvlunsifE after the remand order. The 
new law has no express provision in regard to 
pending actions. Section 3 of the Central Govern¬ 
ment's order under Section 2 of the Part C States 
Laws Act has really no application to pending liti¬ 
gation; but applies to orders already passed and 
action already taken which would continue to be 
in force, and be deemed to have been maae or 

Thtfplaintiff’s position is that the MunsifT 
should have granted decree according to the con¬ 
tract rate; otherwise he should have given reen¬ 
able time to the defendant to move the Conuolln- 
to reduce the contract rate of rent and after it. 
awarded a decree on the rent if any fiAed by the 
Controller or on the contract rate. The clefendant 
respondent on the contrary takes tlwpojtum that 
according to the Hon'ble Supreme 
to the President's reference reported in Article 143, 
Constitution of India and Delhi Laws Act (1912) 
Ete-to 'AIR 1951 S C 332, the extension of 
f h c p & Berar Law to the V. P. was ultra vires 
wnrther it is urged on behalf of the defendant 
respondent that while we have a ^"ette nQauca- 

sHSnSSSs 

STMS 

ssrs i&s ssriu« 

on these questions . by ttts 

because he says that therehas I*m iaru repeated, 
court that the old Rewa law teg » 

The reference is not ,| u ,fP, but P u ^ dated 
the judgment in the Second APg report of the 
jit n time wnen ine not 

answer to the Speclai reference • ' lete news- 
available and we had only tne 
paper summaries. foment of the highest 

P (?) Point No. l: •^ n Vstffi as a whole wtth- 
Court has to be readandstuOie ra ph. There 
out omission even of a v tw between the Honble 

was some divergence of view^n^ ^ f 

judges who “^^Laws) Ac t 1950 can be dlvioed 
the Part C States (Laws' regard to each of 

into two distmctlve POTcr ^ been given by two 

S’acVoS Judges. The first part ol 

section runs thus: notification 

"The Central c J? ve I^ ie i 1 xten d *U> any part C 
in the official Gazette extend u> 


A. I. R. 

State (other than Coorg and Andaman and 
Nicobar Islands) or lo any Part of such State 
with restrictions and modifications as it thinks 
fit, any enactment which is in force in a Part 
A State at the date of the notification." 

This is of the same purport as Section 7 of the 
Demi Laws Act 1912 and Section 2 of the Ajmer 
Merwara Extension of Laws Act 1947. Five out 
of the seven Hon ble Judges gave the answer that 
these are intra vires. 

(8) But in regard to the second part of the 
Section 2 of the Part C States Act, the answer 
given by two of the Hon’ble Judges is materially 
different from what they gave in regard to the 
first part. The second part of the section runs 
thus: 

"And. provision might be made in any enactment 
so extended for the repeal or amendment of any 
corresponding law (other than a Central Act) 
which is for the time being applicable to that; 
part C State." 

Four of the seven Hon’ble Judges were of the 
opinion that this part is ultra vires and answered 
accordingly. It is unnecessary to quote the answers 
of the two Hon'ble Judges namely, Hon'ble C.J. 
(Vide paragraph 51 on page 349 of the judgment); 
and Hon’ble Justice Mahajan (Vide paragraph 207- 
208 on pages 392-393) to the effect that all the 
sections in their entirety are ultra vires. We need 
not also reproduce the reasonings of the Hon’ble 
Fazl Ali, J., Hon’ble Shastri, J. and Hon’ble Das, J., 
(Vide paragraphs 91 P. 361, paragraph 130 P. 371; 
Paragraph 348 P. 434 respectively) who answered 
that all the three sections in their entirety are 
intra vires. But it is necessary to quote the rele¬ 
vant portions of the judgment of the two Hon’ble 
Judges, who have taken a different view in regard 
to the two parts of the section: 

"Section 2 of the Part C States (Laws) Act 50 
is ultra vires to the extent that it empowers the 
Central Government to extend to the Part C 
States Laws which are In force in part A ytatc 
even though such laws might conflict witn or 
affect) laws already in existence in the area to 
which they are extended. The *^«2**“ * 
the last portions of the section to make provisions 
in any extended enactment for the repeal or 
amendment of any corresponding Prortncial aw 
which is for the time being applicable «o that 
part C State, is, therefore illegal and ultra vires- 
(Paragraph 276 of H. J. Mukherji's answer in 

p. 408.) 

answer is that Section 2 of the Part C States 
(Laws) Act is intra vires except or the con 
eluding sentence which runs as follows: 

"And provision may be made In any enactment 
so extended for the repeal or amendment of any 

STK tiSfhWiSK 

••m rt m? Judgment, this portion is ultra vins but 
2 it can be separated from the rest of the Act. 

the remainder is good." ... 

(P. 390 of Hon'ble J., Bose's answer in p. 391.) 

Thus While in regard to the first part ot 

Smlo'tte regrteg 

on a matter on which 
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the Part C State on a particular subject., and the 
Central Government extends a part A State law 
on the same subject, and thereby expressly as in 
the present case (Vide Section 2 of the Central 
Government's order), or even by implication, re¬ 
peals the existing corresponding law on that sub¬ 
ject already in force in the Part C State, such 
extension is ultra vires. 

(10) Thus, a careful and complete study of the 
Hon'ble Supreme Court’s answer to the reference 
leads us to the finding that the extension of the 
C. P. and Berar Regulation of Letting of Accommo¬ 
dation Act of 1946 to the V. P., is ultra vires, on 
account of there being already an existing law on 
yhe same subject in force in this Part C State. So 
the Rewa State Rent Control Ordinance 1946 is 
stiLl the law in force here. Since the learned 
District Judge has referred to some older deci¬ 
sion of this Court, it is made clear that until this 
is varied by the Hon’ble Supreme Court, subordi¬ 
nate Courts here should follow this ruling, and 
ignore earlier decisions, if any, on this subject. 

(ID 'Point No. 2.’: The next question is whether 
on the assumption that the C. P. & Berar Regula¬ 
tion of Letting of Accommodation Act of 1946 is 
the law in force after 20-1-1951, pending litigation 
should be governed by the repeal law. Though 
this Is of no immediate consequence, it Is worth 
while having this Court's answer to this question 
also on record, because this Is ail obscure and con¬ 
troversial question, and the higher Court may take 
a different view. 

(12) In the absence of special provisions for 
pending actions in the new law, the parties would 
continue to be subject to the liabilities and rights 
created by the repealed law. Maxwell states: 
"When the law is altered during the pendency of 
an action, the rights of the parties are decided 
according to the law as it existed when the 
action was begun unless the new statute shows 
a clear intention to vary them." (p. 229 , 9th 
Edition.) 


Section 6 (e) of the General Clauses Act provides 
thafc: 

"unless a different Intention appears the repeal 
of any enactment cannot affect any legal pro¬ 
ceeding in respect of any right, privilege, obliga¬ 
tion etc., and any such legal proceedings may be 
continued or enforced as if Ole repealing enact¬ 
ment had not been passed." 

If the present case came under Section 6 (e) of 
the General Clauses Act then the pending lltioa- 

orHina h ,? U d wu dedded under Rewa State 
Ordinance whether or not the C. P. & Berar Regu¬ 
lation of Letting of Accommodation Act of 1946 
has really replaced It. But there are some diffi¬ 
culties. It has been held that Section 6 (e) would 
not apply if repeal is followed by fresh legis- 

PURSHOTTAM DAS v. BABU 
RAM CHHOTELAL’. AIR 1936 All 3. Recently a 

HSl R®i a sthan High Court 
jpSHR! PRASAD V. BODHRAJ-, AIR 1951 Raj 

a proceeding started on an election 
petition. Under the repealed law a first class 

could deal It. but under the new 
law that power was exercisable by the District 

Of Ui e e^ e ^A S f h HM Hi8h C0Urt held that s ' 6 " b > 
oi tne o c. Act did not apply in such a case 

£? d “ ph ® ld order transferring the proceed- 
l °_^ he , Cour t competent under the new 
aw Therefore, In a case like this the new law. 

actions ^ 1:01116 tot0 force - will govern pending 


i Na 3 'i .7*“ dlfflcult y of ques- 
wl' 1 be lessened If we distinguished between 

the rights and liabilities of the parties on the one 
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hand and the procedure on the o’-her according - to 
wh.ch the parties can exercise or enforce those 
rights and liabilities. The rights and liabilities 
are governed by substantive law properly so-called 
which cannot have retrospective effect unless ex¬ 
pressly so provided. Therefore, in pending actions 
they continue to be those acquired under the law 
in force, at the beginning of the action. On the 
other hand, the forum before which and the man¬ 
ner in which these rights and liabilities can be 
exercised and enforced are governed not by sub¬ 
stantive law but by procedural law properly so 
called which can have retrospective effect. When 
It happens that the repealing law leaves the forum 
and the procedure unaltered, there is no difficulty 
whatsoever for the parties to exercise and enforce 
their rights and liabilities accruing under repealed 
law; this, in fact happens in the vast majority of 
cases. Sometimes as here, the new law creates a 
new forum and provides for a new procedure; the 
nghs and liabilities may continue to be the very 
ones that had come Into existence at the time the 
action began under the old law; but the forum 
and procedure for their exercises having ceased to 
exist, the parties have to approach the new forum, 
and follow the new procedure under the fresh 
legislation, for exercising and enforcing the rights 
and the liabilities accruing under the old law itself. 
In the present case the forum and the procedure 
have changed and the controller has taken the 
place of the Civil Court. But the right of the 
tenant to get the contract rate of rent reduced 
and his liability to eviction in certain cir¬ 
cumstances and the similar rights and the liabi¬ 
lities of the landlord have not ceased. Therefore, 
In the present case. If the C. P. & Berar Regulation! 
of Letting of Accommodation Act of 1946 
has really come Into force, then In the pending 
actions, the Civil Courts can no more fix the 
standard rent; they should give reasonable time to 
either party to move the controller and come with 
his decision If any, after which they should decide 
the litigation giving effect to the decision of the! 
controller on such matters as are within his Juris-' 
dlctioa But I have held that the C. P. & Berar' 
Act has not really come into force; unless and! 
until another view Is taken the decisions under 
points (2) and (3) are of academic interest only. 

(14) ‘Point No. 4’: Under the Rewa Rent Con¬ 
trol Ordinance Itself, It was the duty of the learned 
District Judge to consider whether the learned 
Munsiff has rightly arrived at the standard rent. 
If he has not. the learned District Judge as the 
appellate Court should have modified the standard 
rent In accordance with the Rewa State Rent 
Control Ordinance. The result is that the learned 
District and Sessions Judge's judgment and decree 
are set aside and he is directed to hear the entire 
appeal on Its merits on the basis that the law on 
the subject there Is still the one contained In the 
Rewa State Rent Control Ordinance. 

(15) In the special circumstances of the case, the 
parties shall bear their own costs. 

(16) Under Art. 133(1) or the Constitution It is 
certified that this case Involves an Important point 
of law. 

(17) The position in tills respect is anomalous 
and confusing; but It can be very easily cleared 
by fresh legislation with an express direction in 
regard to pending actions. 

V-R R- Order accordingly. 
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Kartar Singh and others, Accused-Appellants 


A. 1. R. 

contacting of a witness. AIR 1935 Mad 5 ?R- 
AIR 1941 Mad 290, Not foil. (Sra 16) 

Anno: Evidence Act, S. 27 N. 3. 


v. State of Vindhya Pradesh. 


(f) Evidence Act (1872), S. 27 - ‘Distinctly’ 
— Meaning of. 1 


Criminal Appeal No. 80 of 1951, D/- 13-2-1952. 

(a) Evidence Act (1872), S. 9 — Two-wit¬ 
ness identification — This is held sufficient to 
satisfy requirements of prudence. (Para 9) 

Anno: Evidence Act, S. 9 N. 5. 

(b) Evidence Act (1872), Ss. 114 and 133 — 
Approver’s evidence — Value. 

The approver’s evidence usually is of some 
value, if there is independent corroboration, 
firstly of his physical presence during the 
dacoity, and secondly, also of a particular nature 
of the parts he assigns to each of the accused 
persons. This presupposes strict observance of 
the principles of law and the rules of prudence 
in the recording of the confession and of grant¬ 
ing pardon. (Para 10) 

Anno: Evidence Act, S. 114 N. 3; S. 133 
N. 4 5. 

(c) Criminal P. C. (1898), S. 337 — Early 
recording of confession — Necessity. 

In the case of the approver even more than 
in the case of other witnesses it is essential that 
the Court should know what exactly he had 
stated at the earliest stage, which is possible 
only when the confession is recorded early. 
When the confession is recorded late it is quite 
useless to look into the approver’s evidence. 
The statement of an approver, whose confession 
is recorded after the practical completion or 
the investigation, and who has been in Police 
custody for a very long time, is utterly useless. 

(Paras 10, 11) 


Anno: Criminal P. C., S. 337 N. 13. 

(d) Evidence Act (1872), S. 24 - Confession 
fter accused is placed in police custody. 

There is a very considerable difference bc- 
ween a confession recorded ‘before’ an accused 
5 placed in police custody, and one recorded im- 
nediately ‘alter' it. In fact, in the former 
vent, the contents of the confession may tnem- 
elvcs be the reason for placing him m police 
ustody for pointing out the places or recover- 
ng of the articles which he divulges in the con- 
ession. If on the other hand, he is put m police 
ustody, and returns with a readiness to con- 
ess, it is obvious that it has been the stunu- 
mt In such circumstances one would expect 
lie Magistrate to give much longer time, and 
ome special caution before recording the con- 
ession at aU. Such a confession even if unre- 
racted is by itself of little value unless corro- 
orated. Where the confession has been re- 
orded and has been withdrawn ‘here is a 
renter need for it. (Para 13) 

Anno: Evidence Act, S. 24 N. 7. 

(e) Evidence Act (1872), S. 27 — Facts dis- 
overed — Meaning of. 

Section 27 provides an exception to the general 
iw about confessions enunciated in the 3 pre- 
eding sections, and like all exceptions should 
e narrowly interpreted. Facts discovered 
Jean the physical perception of a material fact, 
nd not merely learning of a mental fact or the 


The word ‘distinctly’ excludes the admission 
of the statement into evidence, if there is any 
olher conscious agency or will intervening be¬ 
tween the information and the discovery. When 
there has had to be further inquiry of an inde¬ 
pendent nature before the discovery is made, 
one cannot hold that it is “distinctly” related 
to the information or confession. (Para 18) 
Anno: Evidence Act, S. 27 N. 9. 

(g) Evidence Act (1872), S. 27 — ‘Dis¬ 
tinctly’ — Meaning of — Discovery accompanied 
by statement. 


Where the accused is alleged to have accom¬ 
panied his act of making over the articles by 
certain statements evidence of the act itself is 
admissible, but whether the statement is admis¬ 
sible or not would depend on whether it dis¬ 
tinctly relates to the discovery. Even when it 
is directly explanatory of the act it is not ad¬ 
missible because the explanation, however 
closely connected with the fact, does not relate 
to the discovery itself. (Para 23) 

Anno: Evidence Act, S. 27 N. 9. 


(h) Evidence Act (1872), S. 9 — One article 
lentification. 

At best of times the identification of articles 
lvolves uncertainty, but if it is one article 
lentification, and that is not very distinctive 
i appearance, it would be very unsafe to con- 
ict. < Para " 5) 

Anno: Evidence Act, S. 9 N. 4. 

(i) Evidence Act (1872), S. 9 — Persuasions 
> accused — Production of articles by accused. 

It cannot be said that persuasions or bait held 
ut to the accused are always illegal, ’Should 
ot be given. There may be cases in which this 
icthod of catching offenders is the most expe- 
lent one, but when the accused himself brought 
ie properties to the thana we should have good 
ridcnce for holding that they 'vere sto en pro- 
erties and not his own property, ttlnch the 
Ssed was bringing to the palice so as to 
irn their goodwill. » 

Anno: Evidence Act, S. 9 N. 4. 

(j) Evidence Act (1872), S. 9 - Identification 
arades by investigating officers. 

$ identifications for suspected man andar ‘ 
[Is by investigating 

Si SPSS’S 

fication of recovered articles is tne on,, 

I, events the most important * 1 

Anno: Evidence Act, S. 9 N. 5. 
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(k) Criminal P. C. (1893), S. 162 — 'State¬ 
ment’ — Identification parade by Police Officer. 

The results of test identifications by a Police 
Officer would be inadmissible under S. 1C2. 
Identification by the witnesses of the object or 
person during: a test identification is a 
statement which is ruled out bv S. 162. 
AIR 1943 Cal 644, Rel. on; AIR 1929 Nag 36; 
AIR 1941 Mad 675, Not foil. (Paras 28, 29) 

Anno: Criminal P. C., S. 162 N. 3. 

(l) Criminal P. C. (1898), S. 162 — ‘State¬ 
ment’ — Bacoity case — Supplementary list of 
stolen articles. 

In a dacoity the non-mention of a particular 
stolen article in the F. I. R. is by itself no strong: 
ground for disbelieving the owner when subse¬ 
quently he states that it was gone. It all de¬ 
pends upon circumstances, his status, the num¬ 
ber of the articles that have disappeared and 
the confusion and the hurry. But, while the 
statement contained in the F. I. R. including the 
list of stolen articles, if any, is part of the 
earliest statement to the police, and therefore is 
admissible for corroboration “a supplementary 
list” whether oral or written, given to the offi¬ 
cer during investigation, is really a statement 
under S. 162 and therefore admissible. Ad¬ 
mitting into evidence the supplementary lists of 
stolen properties is wrong, and against the pro¬ 
visions under S. 162. The practical consequences 
of non-mention of certain properties in the 
F. I. R. is a question of fact depending on the 
circumstances. (P ara 32 ) 

Anno: Criminal P. C„ S. 162 N. 3. 

(m) Evidence Act (1872), S. 9 — Identifica¬ 
tion of articles — Conviction. 


To convict anybody on the basis of identity of 
articles recovered from his house, is a very 
risky matter. There is always the danger of 
mistake. But it is lessened when the article 
is very distinctive in appearance, or when it is 
ordinary, there are a number of them. As a 
measure of prudence the Court wou'd insist on 
the proved Identification of two articles of dis¬ 
tinctive appearance about which there cannot be 
any reasonable chance of mistake. (Para 35) 
Anno : Evidence Act, S. 9 N. 4 , 5 . 

(n) Penal Code (1860), S. 395 — Great pre¬ 
valence of dacoity — Punishment. 


In view of the great prevalence of daco:ty 
certain parts, a sentence even under S. 395 h 
to be severe; except where that section appll 
for purely technical or formal reasons, an ad 
quatc sentence is purely more than 7 yea 
R. I. Thus whether or not S. 397 also appli 
in such a case is of little practical consequen 

“.J* °o^L prc *? ribes J lhat when there pan 
cular aggravating circumstances, the sentem 

£*“ " ot b ® ‘ess tha “ 7 years. The actual se 

*® n » ce ., has , to depend on the sections appllcab 

and the circumstances of each case. (Para 3! 

Anno: Penal Code, S. 395 N. 5 . 

( 0 ) Penal Code (I860), Ss. 397 and 398 — Di 
tinction. 


The mere fact of carrying a fire-arm cr ol 
deadly weapon will not attract S. 397. That 
tion does not kay “carries or is armed w 
but says “uses any deadly weapon, or car 
• grievous hurt or attempts to cause death 


grievous hurt to any person”. The distinction 
between “using” and “to be armed” is a mate¬ 
rial distinction and has been observed in the 
wording of Ss. 397 and 398. The latter sec¬ 
tion covers attempts only to commit dacoity or 
robbery when “being armed” is by itself suffi¬ 
cient. But if it is a case of committing robbery 
or dacoity the weapon has to be used or it 
should be an overt act, which amounts to 
attempting to cause death, or grievous hurt, or 
of actually causing grievous hurt. (Para 35) 
Anno: Penal Code, S. 397 N. 3, S. 398 N. 1. 
(p) Criminal P. C. (1898). Ss. 236 and 423- 
Charge under S. 395. Penal Code — Conviction 
under S. 412, Penal Code. 

Under S. 236, charges under Ss. 395 and 412, 
Penal Code against an accused can be framed in 
the alternative, and a conviction under S. 395 
can be altered to one under S. 412 in appeal 
when there is no surprise or prejudice. (Para 35) 
Anno : Cr. P. C.. S. 236 N. 9; S. 423 N. 31. 

Avadh Bihari La.l, for Appellants; A. A. G., 
for The State. 

Cases referred to: 

(Arranged in order of Courts, and in the 

Courts chronologically. List of foreign cases 

referred to comes after the Indian Cases). 

AIR 1943 Cal 644: (45 Cri L J 258) (Pr 29) 

( J r 5) r 5 ?,H a ^1 2 \ (AIR 1935 Ma d 528: 36 Cri 
J-* J (i'B) ) /p r ic\ 

( 41) AIR 1941 Mad 290: (42 Cri L J 407) 

C41) AIR 1941 Mad 675: (42 Cri L J 848) Pr 15> 

(’29) AIR 1929 Nag 36: (29 Cri L J 963) (Pr 28) 

JUDGMENT.: This is a criminal appeal by 7 

^°w7 f T°2 l ^ th u ir c ° nvictlon under Sections 395 
and 397 I.P.C., by the learned Sessions Judge, 

Pa ‘, ma - Kartar Singh, Karhon Lodlii, Devi Singh 
and Tirlock Singh have been convicted under 
Sections 39o and 397, I.P.C., and sentenced to R. I., 
for 10 yearn each, and to pay a fine of Rs. 100/- 
each and with further R.I., in default. The three 
others have been convicted under Section 395, I.p C 
and sentenced to suffer R I., for 6 yearn each and 
defiS a fln <> of Rs. 100/- with further R.I. In 

(2) Typical of the cases arising out of the recent 
epidemic of dacoity in the Bundelkhand, this in¬ 
volves several important points of law in regard 

i°,.f C0 ?h CSS L 0I £-. thc a PP licati on of S. 27, Evidence 
the holding of test identification by police 
officers, the admissibility of supplementary lists 
ot stolen articles given during Investigation, and 
the requirements of 3. 397, LP.C. 

1 <3) , facls of the case are the following; At 
about 2 p.m., in the afternoon of the 9th January 
19a 1, some 12 men armed with various weapons 
including 3 country made guns, two country made 
Pistols, and an axe, entered the house of Piarey 
Lai Lodhl at village Sarsi, Thana Raipur, in the 
Fftnnft District. The menfolk of the house were 
away, bub there were a number of women namely 
Piarey Lai’s mother, his two wives, and his sister. 
The intruders frightened the women, threatening 
to shoot them and also beat them with lathis, and 
thereby compelled them to deliver properties, which 
they took away As Piarey Lai Lodhl is a man 
of substance, the takings were more than three 

ruI £ es wort ?' lcclHdin « Rs. 500/- in cash, 
ten gold mohars, and about Rs. 1.500/- worth of 

SSJfi, 801 *, omame ^s. By the time the news 
reached him in a neighbouring village and he 
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returned with other villagers to help him, the 
dacoits had retreated with the booty. 

(4) The F. I. R.. was given against "un¬ 
known” with a list of 16 articles, obviously the 
more important of the stolen properties, whose 
loss was detected at once. Later on, a fuller 
list containing 37 more items was given to 
the investigating officer, which has been exhibited 
as Ex. P-2, for the prosecution. Presumably the 
police were hunting up clues for about one month, 
when from the 11th or the 12th February a number 
of arrests were made. Hanumat Singh was 
arrested on 11-2-1951, probably in connection with 
another dacoity. Tirlock Singh was arrested on 
the 13th, Karhora on the 14th, DiUipat Singh on 
the 13th, Raghubaria on the 14th and Kartar 
Singh on the 2nd March. Devi Singh is said to 
have come himself to the thana on the 12 th 
March. Bhaggi Singh approver was arrested on 
the 16th February more or less at the same time 
as most of the other suspects; but his confession 
was recorded about 2 months later, on 18-4-1951. 
Three others, who have been acquitted by the 
learned Sessions Judge, were also arrested either 
on the 12th or the 13th. A number of articles 
were recovered from the possession of the arrested 
men; every one of them except Hanumat Singh 
also taking out certain properties and giving them 
to the police officer in the presence of search 
witnesses. The particulars of these recoveries 
have to be dealt with in extenso separately in 
regard to each of the appellants. 

(6) Hanumat Singh was remanded to police 
custody on the 12 th. He returned on the 14th, and 
immediately the police prayed for recording his 
confession, which was done on 15th. Baggi was 
arrested on the 12th, and seems to have remained 
in the police custody for nearly a month, in what 
circumstances, and unaer whose orders, it is not 
possible to ascertain from this record. His con¬ 
fession was recorded on 18-4-1951, after all arrests 
were made, and all properties had been recovered. 
He was pardoned subsequently and has been 
examined as an approver. 

(6) The suspected persons, ten in all, were put 
up on a T. I., parade before a Magistrate with all 
the usual formalities. The inmates of the nouse 
picked out Kartar Singh and Raghubaria out of 
these appellants, Mt. Lotan and Piare Bahu iden¬ 
tifying them as two of the dacoits. The identi¬ 
fication of properties recovered from these two, 
is only supplementary to these identifications; 
while in regard to the others the evidence is spieiy 
of the recovery and identification of properties. 
T Is. for the properties were done in all but 
case by the Magistrate; the exception being that 
of Devi Singh the properties recovered from wnom, 
were put on T. L, before a police officer. 

(7) The accused denied that they bad taken 
parts in the dacoity. Hanumat Singh withdrew 
the confession; Kartar Singh and Rajgubarto 
questioned the' fairness and regularity of the T. L 
All the appellants denied that the Properties 
been recovered from or produced by them. ln any 
ease they argued that the ornaments are the most 
ordinary ones, and therefore unldentiflable 
questioned the identification by the inmates of 

th M| h ne learned Sessions Judge considered the 

^oimec^tl^recOTered 

He held that these 7 men had taken part in the 
Scohy four of them having armed themselves 
with the firearms. He convicted all under Section 
895 and the four also under Section 397, utaj- 


(9) There is altogether no doubt that there was 
a dacoity, in the manner given by the prosecution 
witnesses, in particular the women inmates The 
takings were considerable, as Piarey Lai Lodhi Is 
a big cultivator, and a moneylender as well The 
question, therefore, is one of identifying whether 
this or that appellant was really in the dacoity 
As far as Kartar Singh and Raghubaria go, the 
iaentffiction by the inmates leaves no reasonable 
doubt that they took part in the dacoity. The 
witnesses had altogetner no occasion to see these 
two before. It is not suggested, nor is it possible 
that there was any previous enmity or any previous 
Incident, which could have prompted them to make 
false identification. There is also no chance of 
mistake in good faith as the dacoity was committed 
by broad day light, and the T.I., was held shortly 
after in Jail, by a Magistrate with all formalities 
and precautions. There is a two witness identi¬ 
fication in each case, and this is sufficient to satisfy 
the requirements of prudence. 

In addition, there was the evidence of some 
articles also; in the case of Kartar Singh of a 
Bahuta, or the silver ornament worn over the up¬ 
per arm, and in the case of Raghubaria of a Mun- 
dri or challa, a silver ornament. These are single 
article identifications, and by themselves not of 
much significance; but the identification of the 
accused is by itself sufficient to prove their pre¬ 
sence among the dacoits without any more evi¬ 
dence. It is unnecessary therefore to discuss the 
identification of recovered properties in their cases. 

(10) As in most Bundelkhand dacoity cases, so in 
this also, there is an approver. The approver’s evi¬ 
dence usually is of some value, if there is indepen¬ 
dent corroboration, firstly of his physical presence 
during the dacoity, and secondly, also of a particular 
nature of the parts he assigns to each of the accuse 
ed persons. This presupposes strict observance of 
the principles of law and the rules of prudence in 
the recording of the confession and of granting 
pardon. Bhaggi Singh was arrested on the 16th 
February, and was taken on the next day or the 
18 th to his house where he dug out certain pro¬ 
perties, which were subsequently put up for T. L 
and are said to have been identified as theirs by 
Piare Lai Lodhl's people. He ^ sjOT°sed wata to 
have taken the officers more than .a month later 

21 -Ssi and this time pointed out two weapons 
buried somewhere. His confession was recorded on 
18-4-51 by when the investigation was c ° I pP]; e jf- 
Whatever is contained in the confession either by 
way of names of suspects, or by way t of K P ^i .^ 
of DroDerties had already come out before this. 
No ^materia?' contained m this confession made 
more than 3 months after the crime, and 2 months 
after the arrest of the approver, provided a clue 
either for the arrest of the suspects or the re- 
covery of the properties. 

Granting pardon and examining the approver Is 
at best a*necessary evil, in view both of approj 
p pr'c psraDe from punishment, and of the natural 

the evidence in the best circumstances. However. 
Lmetlmes the secrecy of the enme, and the s 
city of clues necessitate this coume, solely for th. 
apprehension of other offender* therecojW 
incriminating objects “d p^uetton of ejldejnc _ 
otherwise unobtainable. These canbesafy c 

* on* Jtrounfc » * ^0“ ”K 

isssisrs 
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(earliest stage, which is possible only when the con¬ 
cession is recorded early, it would also be of real 
advantage to the investigating authorities to have 
the formal record of the approver's statement at 
the earliest stage, because it will enable them to 
make use of the clues, if they are genuine, and 
save them from being misled, if the approver plays 
tricks. The Magistrate can better apply his mind 
to the question whether pardon should at all be 
granted. 

On the other hand, when the confession is re¬ 
corded late it is quite useless to look into the ap¬ 
prover’s evidence. An early confession would en¬ 
able us to see if It contains verifiable indications 
of the approver's having personally taken part in 
the dacoity; but, if it Is made at the close of the 
investigation this is impossible. In fact, any jail 
bird can be made to state that he was in this or 
that particular dacoity, describe what by that time 
is practically common knowledge, and name those 
already arrested by the police. Again, if the con¬ 
fession is recorded early, and contains particulars 
of the co-accused, the parts played or the proper¬ 
ties taken by them, it is possible to arrest those, 
and check the correctness of the confession in the 
light of the results of the arrest and search. Thus 
the corroboration on particulars, can be obtained 
or at least looked for, and it would be of real assis¬ 
tance to the investigating officers, if It Is recorded 
after the completion of the investigation, it can¬ 
not serve the purpose of giving fresh clues, but 
can only be used for the dubious purpose of em¬ 
phasising or completing a preconceived prosecu¬ 
tion theory by attempting to fill in the gaps in the 
evidence. 


(11) Arrested on the 16th he has pointed out the 
properties on the 18 th, but we find him again in 
Police custody on the 21st March 1951 trying to 
help in the recovery of two weapons that are said 
to have been concealed. The learned S. J. remarks 
and rightly that the so-called recovery on the 21 st 
March Is an absolute farce. Certainly It is, but 
that is not the point Just now. I have been at 
pains to find out how this Bhaggt Singh happened 
to be in police custody on two occasions and to as¬ 
certain the dates on which, and the reasons for 
which police custody, was ordered, and he was 
brought back to the lock-up. In this record I am 
not able to find any such orders, the indication be¬ 
ing that Bhaggi Singh was in Police custody for 
more than one month, which is certainly illegal 
Possibly there were several dacoity cases being in¬ 
vestigated at about the same time, with Bhaggi 
Singh being an accused in two or more of them. 
Possibly he was put in Police custody in each case 
ror less than 15 days, but for a total of more than 
one month. The whole thing is obscure, and I am 
not able to ascertain the exact course of events as 
the records of other dacoity cases, if any, are not 
before me. One thing, however, is certain that the 
statement of an approver, whose confession is re¬ 
corded after the practical completion of the investi¬ 
gation, and who has been in Police custody for a 
ivery long time, Is utterly useless. 

?? e re I ^ enisa l of the approver^ evidence 
SrT S f^? t t^ ere s nothlng ln It which would re- 
th l r* er ? ust have be€n R first hand 
thr, Whe , descrlbes ' He gives certain 
“5%. bC 01 ^ Tsoas an-estcd long before, 
and describes a story which anybody can give with- 
out having even seen the dacoity. Nor is thereanv 

Z^nSF^K**** t0 “V °f the othe? 
dacoits named in the P.I.E. I have discussed this 

approver at this length, as nearly in every dacoity 

case from Bundelkhand there is one, and often his 

evidence k of no use In the ascertainment of truth. 

(13) Hanumat Singh: Hanumat Singh con¬ 


fessed, but subsequently retracted. This appellant 
was arrested on the 11th February probably in con¬ 
nection with another case. He was taken in police 
custody ostensibly for pointing out properties, but 
with results that I shall presently describe.’ He 
returned on the 14th, and on the same date the 
Police gave a petition that his confession might be 
recorded which was done on (he 15th. There is a 
very considerable difference between a confession 
recorded ’before’ an accused is placed in police cus¬ 
tody. and one recorded immediately ‘after’ it. In 
fact, in the former event, the contents of the con-, 
fession may themselves be the reason for placing 1 
him in police custody for pointing out the places 
or recovering of the articles winch he divulges in' 
the confession. If on the other hand, he is put tn : 
police custody, and returns with a readiness to corv 1 
less, it is obvious that it has been the stimulant.! 
In such circumstances. I would expect the Magistr 1 
rate to give much longer time, and some special! 
caution before recording the confession at all. Such! 
a confession even if unretracted is by itself of little! 
value unless corroborated. Here the confession has 
been recorded and has been withdrawn and there 
is a greater need for it. , 

(14) This takes us to the question of the alleg¬ 
ed recovery of properties. On Hanumat Singh’s 
statement while in police custody the officer went 
to the house of one Bhupat Singh. The proper¬ 
ties did not come from Bhupat Singh’s house. Bhupat 
Singh, who is a witness (P. W. 18) has stated in 
evidence that Hanumat Singh had brought a bun¬ 
dle to his house and buried It in a room there. 
Sometime later Dillipat Singh, brother of Hanu¬ 
mat Singh, asked Bhupat to make over the pro¬ 
perties to Ram Piarey Brahmin; Bhupat Singh ac¬ 
cordingly did so. Ram Piarey, who has also come 
as a witness (P. W. 19), says that Bhupat Singh 
gave him certain properties, and that he gave them 
to the Police Officer. Now it is obvious that Bhu¬ 
pat Singh and Rampiarey are both in the position 
of accomplices, and any statement by them alleg¬ 
ing that the properties had come from Hanumat) 
Singh has to be looked upon with greatest suspi¬ 
cion and rejected unless there is independent cor¬ 
roboration. 


These two in fact admit to be the agents for dis¬ 
posal of dacoity-stolen properties, and ‘yet are not’ 
prosecuted, but are brought as witnesses. Hanu¬ 
mat Singh’s confession has also to be rejected un¬ 
less there Is independent corroboration, especially 
as it was made 'after' all these movements in search 
of the properties. The alleged statement of Hanu¬ 
mat Singh while In police custody has been sought 
to be introduced as evidence under S. 27, Evidence 
Act, and then utilised as corroboration of his sub¬ 
sequent confession before a Magistrate. 


(15) On the facts. In view of the circumstances 
in which this statement Is said to have been made, 
and the properties not being found or discovered 
in Bhupat Singh's house, this statement of Hanu¬ 
mat Singh while In police custody is of very little 
value indeed, even if it was admissible. But in my 
opinion the alleged statement is inadmissible The 
law applicable is contained in S. 27 of the Evidence 
Act which has been variously interpreted by the 
High Courts, the difference mainly centring round* 
firstly, whether the "fact discovered” in consequ¬ 
ence of the information is a material fact, in other 
words, the discovery of a material incriminating 
object; or whether it includes any abstract fact 
the police officer learns because of the informs 
tlon second y. when part of the information or 

be admltted where to draw 

Set d£coverV relatC ® " dlstlnc Uy 
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The more general view is that the “fact discovered'’ 
should be a material or physical object and not 
merely a piece of knowledge newly acquired. If 
the information is that at such and such a place 
a particular object has been thrown away or blood 
has been shed, it should be the discovery of that 
object or of the blood marks. It is not sufficient, 
if the information is to the effect that, if so and so 
is asked, lie will tell about the property, and that 
person does teil something about the propetry 
which leads to its being found. The word used is 
“discovered" and not “learned"; the former im¬ 
plying that a physical object is actually present 
all the time, and the information leads to its be¬ 
ing uncovered and exposed. While this is the more 
general view the lower Court seems to have follow¬ 
ed one of those cases in which “the fact discover¬ 
ed" has been given a wider sense such as the Mad¬ 
ras case reported in ‘EMPEROR v. RAMANUJAM\ 
58 Mad 642 

“There the majority view was the facts referred 
to in S. 27 are not confined to actual physical 
material objects. They need not be of such a 
nature that by themselves without any accom¬ 
panying statement of a witness, they demonstrate 
the truth of the information; in other words, 
the facts need not be ‘self-probatory*.” 

The minority view was that the word ‘fact’ is 
used 

“in S. 27 in the sense of a physical fact which can 
be perceived by the senses. The fact discovered 
should, therefore, be a material and not a men¬ 
tal fact; and the word ‘discovery’ is used in that 
section in the sense of finding upon a search or 
inquiry of article connected with the crime or 
other material fact. The discovery of a witness 
to the crime or act of the accused, on his infor¬ 
mation, would not be a discovery of fact within 
the meaning of S. 27; and the confirmation or 
otherwise of the statement of the accused by the 
witness discovered cannot make any difference. 


[t is of interest to note that in this case 'indepen- 
iently of the questioned statements' it was held 
>y the same judges that there was sufficient evi- 

ience to justify the conviction (ibid p.6G8L^ a 

ater case reported in ‘In re R. RAMAMURTHy , 
\IR 1941‘Mad 290 the majority view of wider in¬ 
terpretation of the phrase Tacts discovered was 
‘ollowed. 

(16) I am inclined to take the view, that “facts 
iiscovered" mean the physical perception of a mnte- 
*ial fact, and not merely learning ofa mental fact 
>r the contacting of a witness. This en arged 
neaning of "fact discovered" given in this Madras 
•uling ignores distinction, between the processes of 
‘learning" and of "discovery , and is further 
Taught with the danger that anything learnt as a 
resuft of the information given by the accused 
ni^ht enable it to be introduced in evidence. Moro- 
)ver S. 27 provides an exception to the seneral law 
ibout confessions enunciated in the 3 preceding 
sections, and like all exceptions should be narrowly 

interpreted. 

(17) Coming to the present case. 

Singh’s statement while in pojjce ,5“! 
something like this: "I haw' b ^~ r ? e s sto?«£ in 

nouse the officers do not find 

anything They contact a new witness 

Ls a fact is an accomplice deserving to^*- 0 ^ 1 . 1 - 
jd; after examining him. they go to Ram P>me\ 
ind receive certain properties from him Now 
the.se properties from Ram 

sibiy as the result of some information given by 
Bhupat Singh and certainly by Ram Piare him 


self, which information may become admissible 
under S. 27, Evidence Act. But they are not dis¬ 
covered or received as a result of the confession 
given by Hanumat Singh while in police custody. 

(18) Nor is any part of Hanumat Singh’s state¬ 
ment •distinctly’ connected with the discovery of 
properties with Ram Piare. The words ’’distinctly” 
•’strictly" and "immediately", all of which will 
mean the same thing in this context, exclude the 
admission of the statement into evidence, if there 
is any other conscious agency or will intervening 
between the information and the discovery, when 
there has had to be further inquiry of an indepen¬ 
dent nature before the discovery is made, one can¬ 
not hold that it is "distinctly" related to the infor¬ 
mation or confession. That way also Hanumat 
Singh's statement would be inadmissible. 

(19) I have examined the legal aspect of this 
question because nearly in every case of dacoity we 
are told that the properties were discovered upon 
the clue or information given by the accused, the 
language invariably being "ba..nishan dehi mulzim 
ke paya gaya". Section 27, in fact seems to be the 
constant refuge of prosecution authorities in many 
of these dacoity cases, who overlook the limitations 
that are implicit in that section. 


(20) As far as Hanumat Singh is concerned even 
if the statement was admissible its probatory value 
s practically nothing. The confession, it should be 
loted, was made after this quest for properties 
vith Hanumat Singh in police custody, and 1m- 
nediately upon his return from police custody, 
rhat Ram Piare gave these properties to the police 
jfficer is almost certain: that some of them, at any 
-ate. were picked out by Piarey Lai Lodhi’s people 
is their properties is also very likely; but suipris- 
ngly enough the person who was keeping them, 
ind Bhupat Singh upon whose information these 
vere discovered, have been let off, and examined 
is witnesses. Whatever that might be, the con- 
lection between the alleged statement of Hanu- 
nat Singh while in Police custody and Ram P &• 
■ey’s producing the articles depends solely on the 
evidence of Bhupat Singh and Ram Piarey, per- 
;ons who are practically accomplices, and who 
fad their o^ reasons to save themselves and 
hrow the blame on somebody already arrested 
jy the Police in the Sarsi dacoity. 

(21) The result is that Hanumat Singh s con- 
ession was made in circumstances indicating pra- 
;ure if not actual physical violence. It has been 
•etracted and has not been corroborated. Ho Is, 
herefore, entitled to be acquitted. 

( o-» i t appears that an argument was seriously 

r’iV ft t lower Court that the retracted 
SLStart SIS Singh couu be used “ 

•orroborative material to the statement of ap- 
jrover. I do not at all accept this view. 

(02) Trilok Singh: Trilok Singh was arre ®**<j 
>n 13-2-51. After arrest he took the offleers an 
he search witnesses into his &° u {* ?*}J 1 £ 
t bundle of silver articles pushed into the roof be- 
o\v the eaves. A formal list signed by the witnesses 
fas made Elsewhere in the house a country made 
55 was concealed and was also recovered At a 
’hivd place Trilock Singh removed a mat and fron 
indcr it took a bundle containing more onjamen & 
Ml these ornaments were put up for l. • 

SSS, SelXiHIgh Courts. Evidence ol th. 
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act itself is admissible, but whether the statement 
is admissible or not would depend on whether it 
distinctly relates to the discovery. Even when it 
\is directly explanatory of the act, I do not think 
it is admissible because the explanation, however 
closely connected with the fact, does not relate to 
the discovery itself. So those statements have to 
be ignored. 

(24) The ornaments recovered from Trilok Singh 
were put up for T. I. with due formalities and mixed 
with a number of similar ornaments in each in¬ 
stance. Three out of the inmates of the house 
namely Piare Babu, Lotan Bai and Munaia iden¬ 
tified three articles. The first is a single Bahuta 
weighing about 25 tolas, the weight of the pair be¬ 
ing given as 46 tolas in the F.I.R. Then there 
is the general similarity and marks on the article 
like the letter f . The other article is a silver 
karanphul or ear-pendant of silver, it is used in 
pairs, but only one of the two was recovered from 
Trilok Singh. This again is distinctive in appear¬ 
ance and has been satisfactorily identified. The 
third item are a number of old and obsolete coins 
which have been stored for their value as silver 
ThW' are essentially non-identifiable articles and I 
qo hot attach any significance to their identifiea- 
tion. However, the two other articles are very dis- 
tinctive in appearance and are proved to a degree 
of practical certainty, to be ones stolen during 
the dacoity. Not only has Trilok Singh given no 
explanation, but also are the places he has kept 
them such as to indicate that he was concealing them 
from possible search and recovery. These “stolen 
articles were recovered from Trilok Singh not im- ‘ 
mediately after the crime, but after a month later. 

Mni°r Q'^ e [ e ore ' alt€r his con viction from one 
under S. 39o to one under. 412, I. P. C. 


this method of catching offenders is the most ex¬ 
pedient one, but when the accused himself brought 
the properties to the thana we should have good 
evidence for holding that they were stolen proper¬ 
ties, and not his own property, which the accused 
was bringing to the police so as to earn their good¬ 
will. 


(25) Devi Singh: This appellant was not arrested 

lor some time and was reported absconding The 

Sed n r»rt 0 i t the investigating officer is that he had 

Thk d mnv L n ^ e M° pursuade him to surrender. 
This may be perfectly true, but is of no direct 

on^l-M X*!' H DeVl S T h appeared at the thana 
^-3-51 and surrendered. H e had brought a 

in^ b ^i 7 n to . the th3na which were noted 

\f 1St * a , r ! d Slened b y witnesses. Four 

the ^ ale sa d to imve been identified they 

blanket C Frnm hi b h neIe ’ a coin - an °~ xc a 
blanket. From his house a country made gun was 

abo recovered, which the approver pointed out as 

St V ho r d a fonv W p Ch Devl SlI ^ h waiting dur¬ 
ing the dacoity. For reasons already noted one can 

safely Ignore approver's evidence. The artlcles allee- 

©d to have been Identified by the inmates of the 
house are four, three of which at S evenS are 
"1“°“ and altogether unidentifiable, befng 

SliS-’ the fourth 7 QXe ’ l n , d a blanket without 
laarKs tne fourth Is an ordinary chura or Dlain 

sdve . r jangle also without any dlstlncUve marks 

" S X i “T, W , U ' S ' h “™ ” “i 

with *th is sought to be Identified 

to the pai? i.e.,%2 i I to?a s to’thTp g l h eS j£ 

idenUflcation ^S^invots^certainty 

vere Sstlnetff 1 i e ldentlflcatlon . and Sat U no 

appearance - Ifc would * ver ? 

accMitSu ksunn^'S hS nces a,s0 - The 

thana not o^ £ 

; £f£ 


(27) There is one very strong reason why the 
identification of these articles should not be taken 
into account. Where the T. L for the articles re¬ 
covered from or made over to the Police by the 
other suspects in this case was held by a Magist¬ 
rate, that for Debt Singh's articles was held by a 
Police Officer connected with investigation. At all 
events, on the ground of inexpediency (at least if 
not of illegality) the holding of T. Is. for suspected 
men and articles by investigating Police Officers 
is to be strongly disapproved. In other rulings this 
Court has pointed out this inadmissibility on both 
the grounds. The formalities and the precautions 
necessary have also been described in other deci- 
sions. The T. Is. should be held by Magistrates, 
and where they are not available by intelligent and 
fair-minded members o 1 the public, but never by 
Police Officers; the formalities and precautions 
should also be observed. The objection to this 
course on the grounds of expediency and fair play 
is so obvious as to need only bare mention. 

In many dacoity cises identification of recovered 
articles is the only and at ail events the most im¬ 
portant material. A mistake in the procedure or 
an intentional or unconscious prompting of the 
witnesses will surely lead to the conviction of a 

^ escape of rcal lender. 
J**® J a ‘VV? ested that the Police Officers wifi in¬ 
tentionally forge Identification charts or openly 
prompt the witnesses to make Identifications, but 
the fact remains that the officer has a very com¬ 
mendable interest in the success of the prosecu- 
b“ already framed his own theories 
about the guilt of the person concerned. It is only 
human that he might by excessive zeal, uncon¬ 
scious mistake, and unintentional prompting, bring 
about results in support of his theory. 

(28) I also hold that the results of T. I. bv a 
Police Officer would be inadmissible under S 162 
Crimi nal P. C. The case law on the sub¬ 
ject is somewhat conflicting. In the Naenur case 
reported in 'RAMADHIN BRAHMIN v EMPEROR* 
AIR 1929 Nag 36, it was heldT^ EMPEROR, 

'a statement of Police Officers, who give evidence 
with regard to the identification parades which 
were held and who depose to certain of the a? 
cused persons having been identified by P Ws. in 
an identification parade, is not inadmissible in 
evidence under S. 162 as their evidence does not 
relate to any statement made to the Police, but 
is a simple exposition of the fact or circum- 
stance witnessed by themselves." 

Actually in this case the J. C. Nagpur was distin- 
£2*5 disagreeing from a Rangoon High 
Court Full Bench ruling which being probably un- 
reported, I am unable to trace out The question 
is whether the witnesses Identifying the object or 
P^P 1 ? 0 during a T. L is a statement which is ruled 
out by S. 162 , Criminal P. c., or another fact or 
circumstances, which is not 

H one visualises what exactly happens durimr a 
nnthino**^ 3 hold that it is a statement and 
nn^HtS e J se „ The men or the articles are mixed 
with similar non-suspected men or non-suspect- 
fdj£ t ^ leS ’ and certain precautions are takon to 
fdmjpate prompting, accidental identification and 
the Uke.Then the person holding the T. I calls 
in the witnesses one by one. He asks them to 
point out if any ol the articles before them be- 
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longs to the house owner, or whether any o i the 
men standing before him have taken part in the 
crime. The witness goes and either states some¬ 
thing, or touches or holds the articles or the men. 
He need not say anything but the very process of 
touching or pointing out is equivalent to stating 
that 

“this article belongs to so and so, or comes from 
his house, or this man was among the dacoits 
that entered the house.” 

Sometimes the witness states in so many words; 
sometimes he does this by gestures implying words. 
In lact, this pointing out or identifying is a state¬ 
ment used for corroboration of the witness’s state¬ 
ment in Court, the corroborative value depending 
upon the nature of the precautions taken. 

(29) This is exactly the view held in the Cal¬ 
cutta ruling reported in ‘KHABIRUDDIN v. EM¬ 
PEROR', AIR 1043 Cal 644. 

“Section 162 embraces all kinds of statements 
made to a Police Officer in the course of the in¬ 
vestigation. The evidence of the fact of identi¬ 
fication is nothing but the evidence of statements 
which constitutes an identification in a com¬ 
pendious and concise form. Any identification of 
stolen property in the presence of a Police Officer 
during investigation is a statement made to the 
Police Officer during investigation and is, there¬ 
fore within the scope of S. 162. The pointing 
out by hnger or nod of assent in answer to a 
question is as much a verbal statement as state¬ 
ment by word of mouth. The witnesses should 
-not be allowed to depose to a fact that they had 
identified the stolen property in the presence ol 
the Police Officer.” * 

In the ruling reported In Re: ‘KSHATRI RAM 
SINGH’, AIR 1941 Mad 675, it was held, 

“any evidence about the statements made by 
witnesses at the identification parade he d by 

fSe to the course of investiga,on is ex¬ 
cluded by S. 162, Criminal P.C., but the fact that 
the witnesses have Identified persons at parades 
held by the police may be proved. 

in so far as the statements are concerned this Is 
to the same effect as the Calcutta ruling, but It 
proceeds on the assumption that the^ witnesses 
identifying at parades Is something other than 
Slen's It is this view-point that has been 
moJ? or less clearly distinguished In the Calcutta 

rU, nv> only significant part of the Identification 
Is T statement by word or gesture to the following 

^man was among those that ente^dso&jo^ 

house, or picked so and so, or was seen running 
aw$ty and the like.” 

rsr i " e . ’At'suu 

fflSES 28 Jr*« —- —* 

>e acquitted. 

<»> sr™ f“ sasrs 

a. sutia. He also took them to a part of ms nous*duu 
dug out of tfce ground certain other articles nam 


ly a todar, a bahuta, a coin (sikka), a gujaria all 
of silver, and a golden ball. All these were put ud 
along with similar articles for T. L before a mLT 
trate with the usual precautions. The sikka by its 
was unidentifiable, but the other arti- 
cles namely challa, sutia, todar, bahuta, gold ball 
and gajana were identified by Piaryee Bahu Rania 
Lotan and Piarey Lai Lodhi as properties that had 
been stolen from their house during the dacoity 
While the bahuta, sutia, and the golden bali are 
identifiable in every respect with those described 
in the F. L R. itself, the three other articles, todar. 
gajaria and challa, are not named in the F.LR. 
list. However, in this case, as in many others, there 
is what has been called a supplementary list, the 
admissibility and the corroborative value of which 
have to be discussed in extenso. 

(32) The confusion created in a dacoity by the 
removal, destruction, or scattering of properties, 
is such that it doe6 take some time for the house 
owner to make a full list otf the properties remov¬ 
ed. All the same, he has to inform the police as 
soon as possible, both to enable them to find out 
the offenders, and to bring on record the earliest 
picture of the happening. Therefore, sometimes 
no list of properties is given In the F. L R., or only 
the more important properties are noted. If no 
list is given he says that he is making the list and 
he will give it as soon as possible. If the list is 
given in a hurry he states that he is looking up 
and will inform the police, if he discovers that 
some more things have also gone. Thus the non- 
•mention of a particular stolen article in the F. I. R. 
is by itself no strong ground for disbelieving the 
owner when subsequently he states that it was 
gone. It all depends upon circumstances, his 
status, the number of the articles that have dis-| 
appeared and the confusion and the hurry. It is 
quite usual, that by the time the Police arrive, a 
full inventory is made and the officer is informed, 
or that in addition to those already given in the 
F L R the loss of some more articles is reported. 
But, while the statement contained in the F. IR 
including the list of stolen articles, if any, is part 
of the earliest statement to the police, and there¬ 
fore is admissible for corroboration^ “a supplemcn- 
tary list" whether oral or written, given to he °«H 
cer during investigation Is really a daemon tender 
o ico rriminal P. C., and therefore inadmissible. 

^The’ practical consequences of non-menhon of cer-i 
tain properties In the F. I. R. Is a question of (act dej 
oending on the circumstances. In such a case ne| 
first informant states In his evidence that he g 
o n«t in the F I. R. of such and such articles, ana 
♦hot qiihspouentlv he discovered that these ot Jj er 
h3Sbeen removed. He could not gWe 

t MAS 

SelTad'^S stole! ° U ItTopen to the 

aretes naa bis ference to the statement to 

Basil 

a SSTS^ l 8r -ffl rerVoSs 

SSTii'SS oT&^nuntoer of properties 
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and the confusion created in the dacoity, I find 
that the non-mention of these comparatively smal¬ 
ler and less valuable properties m the FI.R. list 
is no indication that the witnesses are exaggerat¬ 
ing or dishonestly adding to the list of stolen pro¬ 
perties. Nor has the accused concerned sought to 
bring out any contradiction. The manner in which 
he had concealed several of them is an indication 
that he was anxious to keep them away from the 
reach of the police; in this context it is a case of 
guilty knowledge. He denies that he was in pos¬ 
session of these articles. This denial is not accept¬ 
able because the evidence of the search comes not 
only from the police officers but also from the 
search witnesses. However, in view of the lapse 
of lime between the dacoity and the recovery of 
stolen articles from this appellant I think it is 
safer to convict him under S. 412, I. P.C. instead 
of under S. 395, I.P.C. 

134j 'Diliipat Singh’: This appellant was arrest¬ 
ed on 13-2-51. Taking the police officer and the 
search witnesses, into his house he picked out of 
a jar of pickles, two silver articles namely one 
khangoria and one chura. The appellant denies 
this and makes allegations against the search wit¬ 
nesses. But the denial js of no significance and 
allegations of enmity have not been brought home. 
These two articles were put up for T. I. before a 
Magistrate with due formalities. As the khangoria 
has been identified only by one witness, the chances 
of mistake are very considerable in regard to it; 
so it is not safe to take it into account. This 
leaves us the silver chura as the only article that 
has been identified by three inmates. To convict 
anybody on the basis of identity of articles recover¬ 
ed from his house, is a very risky matter; there 
is always the danger of mistake. But it is lessen¬ 
ed when the article is very distinctive in appear¬ 
ance, or when it is ordinary, there are a number 
of them. As a measure of prudence I would insist 
on the proved identification of two articles of dis¬ 
tinctive appearance about which there cannot be 
any reasonable chance of a mistake. 


One pair of silver chura of a weight of 25 tolas 
was taken in the dacoity. It is supposed that one 
of the two is identical with that recovered from 
Devi Singh actually weighing 13} tolas; tile 
other is sought to be identified with the one given 
by Diliipat Singh. The churas described in the 
P. I.R. as well as one found here are plain solid 
silver rods bent round to form a circle. The other 
ornaments like the bahuta and karanphool are on 
some elaborate moulds with distinctive marks But 
with a chura of a common type and no distinctive 
marks, the risk of mistake is very great. I note 
further that this article was exceptionally clean 
and bright when put up on the T. I. If, as is not 
unlikely, the witnesses had heard of the contents 
in the seizure list, and that this article had been 
taken out from a pot of lemon pickles, they could 
have easily picked out this acid cleaned one. Any 
way I am not prepared to support the conviction 
based upon the identification of a single article 
of no distinctive pattern with no other corrobora¬ 
tion whatsoever. The concealment is a clrcum- 
stance no doubt; but it is not strong corrobora¬ 
tion m these circumstances. I, therefore, give the 
benefit of doubt to Diliipat Singh and allow his 
appeal. 

<35)Out of the four whose convictions have been 
upheld here, Kartar Singh, Karhore and Trilok 
Singh have been convicted by the lower Court 
[under Ss. 395 and 397 L P. C. In view of the great 
prevalence of dacoity in these parts, a sentence 
.even under S. 395, L P. C. has to be severe; except 
where that section applies for purely technical or 
formal reasons, an adequate sentence is surely more 
1962 V. P./7 


than 7 years R. I. Thus whether or not S. 397 also 
applies is of little practical consequence, as it only 
prescribes that when there are particular aggravat¬ 
ing circumstances, the sentence shall not be less 
than 7 years. The actual sentence has to depend 
on the sections applicable and the circumstances of 
each case. But the aggravating circumstances 
which attract S. 397 have not been properly imaer- 
stood by learned Sub-J. In this case he finds 
primarily on account of the approver’s evidence 
that these persons had fire-arms while committing 
a dacoity. For reasons already noted, I attach no 
weight to the evidence of the approver, and I would 
not find as a fact that these, or Kartar Singh 
only, had fire-arms; but that is not the point here. 

The mere fact of carrying a fire-arm or other 
deadly weapon will not attract S. 397, I.P.C. That 
section does not say "carries or is armed with” but 
says “uses any deadly weapon, of causes grievous 
hurt or attempts to cause death or grievous hurt 
to any person”. The distinction between "using” 
and "to be armed” is a material distinction and 
has been observed in tile wording of Ss. 397 and 
398, I.P.C. The latter section covers attempts 
only to commit dacoity or robbery when “being 
armed” is by itself sufficient. But if it is a case 
of committing robbery or dacoity the weapon has 
to be used or it should be an overt act, which 
amounts to attempting to cause death, or a grie¬ 
vous hurt, or of actually causing grievous hurt. 

In the result, the appeals of Kartar Singh and 
Raghubana are dismissed, their convictions under 
S. 395, I.P'.C.. are upheld and the sentences main¬ 
tained. The convictions of Trilok Singh' and Kar- 
nore are altered to ones under S. 412, I.P.C. 
Charges under that section could have been framed 
In tile alternative under S. 236, Criminal p. C., and 
from the way in which the evidence against them 
has been placed, there is no surprise or prejudice 
The sentence already imposed on these two would 
be deemed to have been imposed under S. 412, 
I.P.C. The appeals of Hanumat Singh, Devi 
Singh and Diliipat Singh are allowed 'and their 
convictions and sentences are set aside They 
should be released forthwith unless wanted in some 
other case. 

(36) As important points of procedure during 
investigation have been discussed a copy of this 
judgment should be given to the learned Advocate 
General for communication to Government. 

D H - Order accordingly. 
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KRISHNAN J. C. 

Kedar Ram and others, Accused-Applicants 
v. Ram Bharosa, Complainant, Opposite Party. 

Criminal Revn. No. 255 of 1951, D/- 21-2-1952. 

(a) Criminal P. C. (1898), S. 436, Proviso — 
Notice — Complaint dismissed — Further en¬ 
quiry — Practice of noticing and hearing 
accused disapproved. 

_ Sometimes Sessions Judges do notice the 
opposite party in proceeding under S. 436 
against the dismissal of complaints; but it is 
not the requirement of law as the proviso to 
that section governs only those cases in which 
the accused having been summoned and evi¬ 
dence having been recorded, he is discharged. 
On the other hand, there is no provision for 
notice when it is the dismissal of a complaint 
This distinction is sound, because in the former 
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case, there has been a judicial weighing of the (c) Criminal P C ri8QRi R rv • , 

pros and cons of the case. But when a com- of comp^t - Di^ndS order sh^i? 1 ^ 
plaint has been dismissed summarily, or after reasons t 31 order should contain 

inquiry under S. 202 or for default of process Whether the complaint ic dtamicw* •, 

fee there has been a consideration only or on a report oTtaJSi LtoT "KSK 
whether there is a pnma facie case. Having no P. C or on the resnltsnMiiP • v™!?* 1 

locus standi till he is summoned, the accused has either on the compfciit^i^ 
no right of being heard and an order for for- F. I. R. relating to "same S the orter of “he 
ther inquiry without noticing and hearmg him dismissal under S. 203, Criminal P. C. shondd 
is perfectly legal. (Para 4) contain the Magistrate’s reasons. Simply writ- 

Even as a measure of prudence, it is inadvis- 01 tha J the « p ? lice 

able normally to notice him in such a proceeding Th M ktra tP chnniH^fnlu 1 5?- , not . s “® cie “ t - 
though in exceptional cases the Sessions Judge J?*nE™ a f2 2™^ h,s . mmd ‘° he 
may include in his order for further inquin-. his reatJ, wS°ln and *? ve 

. • - * , material from the report but ’ he Should satisfy 

given an opportunity of producing this or that himself that the reDort is lofricai md fair 

public document of showing any patent and F Xe to' give MagSte? Jw^reaso^s wi i 

non-controversial matter in regard to the dis- lead lo orders for further i ui and dupIi . 

S U ‘oko A f, am '„ lf be /°? Passm ? ‘ be 0rder “ nder ration of the work, with consequent loss of the 

S. 203, the Magistrate himself has heard the public time and harassment to parties. (Para 8) 


accused, and has taken into account any non- 
controversial matter brought in by him, it is 


Anno: Criminal P. C. S. 203 N. 10. 


prudent though not legally necessary, that be- Ramesh 

fore ordering further inquiry under S. 436. Pr ^ ° PP0Sl 

Criminal PC the Sessions Judce should hear ORDER = This is an application by the accused 
h 5, ’ A?®, ^essmns Juage snouia near ^ complaint case from tne de cision of the learn- 

the accused on that point In general whether ^ judge under S. 436. Criminal p. C. 

it is a Magistrate or anybody ordered by him ordering further inquiry, without noticing and 

holding an inquiry under S. 202, or whether it is hearing him. 

a Sessions Judge entertaining an application (2) Though ^ k a trivlal case, it p r0V ides occa- 
under S. 4o6, Criminal P. C., the practice of sion f 0r thls court’s giving the badly needed guid- 
noticing and hearing the accused should be dis- to the Magistrates of this State about dis¬ 
approved. (Para 5) posal of complamts. 

Anno: Criminal P. C., S. 436 N. 15. (3) This was a complaint of false personation 

... ^ , r, r- /i oao\ c ono for executing a sale-deed under Ss. 419, 423, 205 and 

(b) Criminal P. C. (1898), S. 202 Cogmz- ^ I.P.C. Prima facie it is cogmzaole case, but 

able case — Complaint to Magistrate Lorn- complainant chose to file complaint before 

plainant should not be sent to police except the Magistrate. Having examined the complainant 
for special reasons. on oath, he sent the matter to the Police ordering 

_ i-x that this should be treated as F. I. R. and investi- 

Even in a cognizable case, the complainant gat€d Accordingly the Police investigated and 
going to the Magistrate direct should not be sent gave a ^al report that no prima facie criminal 
to the police except for special reasons. The caS e was made out. Sometime before the report 

Criminal P. C. gives the complainant the option was received, mat Ve°Poli?e 

of moving the police or fiiing a compiainl. T£ 

Often the former is more expeditious, and by ™ei*nng * ^ complaint By the lime this 

filing complaint the complainant incurs ex- ^ Uon P was considered, the Police report had 
penses, suffers delay, risks the disappearance ot cQme learned Magistrate accepted the re¬ 

clues and traces, and allows the witnesses to re- rt ^ in effect dismissed the complaint under 
main unexamined for sometime. These are im- g 203 on the ground that the Police had given an 
portant in assessing the evidence. When com- Averse report after investigation. From tms 

asr .mi saww-s| 
sr“ the po,1 ““ dln,uire m &% 

Whenever an informant is dissatisfied with opposite party in proceeding under S. *36 Wjjnst 
the final report of the police, he files what is me dismissal of complaints; but it is not the requi 
usually called a protest petition. It is really a ment of law as the proriso to ^secUon^vem. 
complaint in the eyes of law and should be on]y those ^%‘ n id ^Vartn g S ported, he 
treated as such. The complainant should be te is no pro- 

examined on oath and the Magistrate should is n0 ^ lce when i S the dismissal of a com- 

either issue summons or order inquiry or dis- ' f ^ distinction is sound, because 
miss it summarily. If the complauunt has g^he ™ mer .there has tm ‘ J 


“AuIIllUtU A acwiiu --. " IIIiooCVA ounu—.v. — fViora ho«; hpen a con- 

one on complaint, and not on report by police. or f or default of process fee.there^has facie 

(Para J) 


Anno: Criminal P. C., S. 202 N. 9. 20. 
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the accused has no right of being heard, 
and an order for further inquiry without noticing 
and hearing him is perfectly legal. 

t5) Even as a measure of prudence, it is inad¬ 
visable normally to notice him in such a proceed¬ 
ing, though in exceptional cases the Sessions 
Judge may include in his order for further inquiry, 
a direction to the effect that the accused may be 
given an opportunity of producing tins or that 
‘public document of showing any patent and non- 
controversial matter in regard to the dispute. Again, 
if, before passing the order under Section 203. the 
Magistrate himself has heard the accused, and has 
taken into account any non-controversia] matter 
drought in by him, it is prudent, though nut legally 
necessary that before ordering further inquiry 
under Section 436. Criminal P.C., the Sessions Judge 
should hear the accused on that point. No such 
occasion arose in the present case. In general, whe¬ 
ther it is a Magistrate or anybody ordered by him 
holding an inquiry under Section 202, or whether 
it is a Sessions Judge entertaining an application 
under Section 436, Criminal P.C., the practice of 
noticing and hearing the accused should be dis¬ 
approved. The scope of these enquiries is not the 
weighment of the pros and cons, but only the as¬ 
certainment of the prima facie case, if any Proper 
weighing of the evidence and decision can be 
done only in a proper trial, and any attempt to 
do this in proceedings under Sections 202 and 436, 
Criminal P.C., is unnecessary and virtually im¬ 
possible. If the accused himself comes, he may be 
allowed to produce documents of a public nature, 
or to show patent and non-controversial matters; 
sometimes it may happen that such non-controver¬ 
sial matters clear up the entire case. But it should 
be a matter that this is absolutely non-controversial 
which if known to the inquiring officer will be 
automatically taken into account and the accused 
does nothing more than to apprise him of its 
existence. 


(6) I may also point out here that even in cogni 
zable case the complainant going to th* Magistrate 
direct should not be sent to the police excep 
tor special reasons. Our criminal procedure give; 
the complainant the option of moving the polio 
or filing a complaint. Often the former is mon 
expeditious; and by filing complaint the com 
plainant incurs expenses, suffers delay risks th< 
disappearance of clues and traces, and*allows th< 
witnesses to remain unexamined for sometime 

These are important m assessing the evidence. Wher 

complainant comes to the Court directly ever 
in a cognizable case, it is obvious that he doe: 

i0 x ?° }S the ^ Uce and should noi 
t0 .. thei ? u , nless it is in public in 
w?rest that the police should inquire or investigate 

fwlA ) i ainple tl ? e f e may be of kidnapping 
abduction, or violent theft or dacoity calling foi 
immediate arrests and searches, or pursue of the 
accused or the property into another jurisiictior 
or the stopping of a continuing offence involving 
danger to the public, in such cases, a private 
party is not capable of adequate and effective 
^ lh , ey have be made over to the 
com^alnt therW k e ’ me case should Proceed on the 

.J®"* k on ® Principle worth noting here 
ttiat Magistrates often lose sight of. Whenever an 
'informant is dissatisfied with the final renort ol 
the police, he files what is usually called a nrntrst 

is really a complaffiMn Veycs o! 

ou ,£ u e treated “ such. The y com- 
plainant should be examined on oath 

Magistrate should either issue summons or orde v 

gquiiy or dismiss it summarily, if.^as tog 

case, the complai nan t? has already been ev»?TT'in^rt 

on oath before the matter has gone to the police 


he need not be examined a second time; but thei 
case will now be one on complaint, and not on] 
report by police. 

t8) Finally, I note in this case that in his order 
which amounts to a dismissal under Section 203. 
Criminal P.C., the learned Magistrate has not given 
his reasons. Whether the complaint is dismissed 
summarily or on a report on inquiry under Section 
202. Criminal P.C., or on the results of the police 
investigation either on the complaint itself or on 
another F.I.R., relating to same case; the order 
oi the dismissal under Section 203. Criminal P.C., 
should contain the Magistrate’s reasons. Simply 
writing that the report is adverse or that the 
police have considered the matter is not sufficient. 
The Magistrate should apply ‘his’ nnnd to the 
complaint and the report on inquiry, and give his 
own reasons. No doubt, he may derive material 
from the report but he should satisfy himself that 
the report is logical and fair. Failure to give 
Magistrate’s own reasons will certainly lead to 
orders lor further inquiry and duplication of the 
work, with consequent loss of the public time and 
harassment to parties. 

(9> Hundreds and thousands of complaints are 
disposed of every year but each complaint calls 
for consideration in the light of the principles 
outlined above. 

(10? Tile application in revision is dismissed. 
V.B.B. Revision dismissed. 
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Babulal and others, Defendants-Appellants v. 
Jagat Narain and others, Plaintiffs-Respondents. 

Civil Appeal Nos. 74 and 90 of 1952, D/- 
23-2-1952. 

(a) Civil P. C. (1908). O. 6 R. 2 — Variance 
between pleading and proof. 

A question about alleged or apparent 
variation of pleadings by evidence is most 
often one of prudence rather than of law 
pure and simple. So no general abstract 
guiding principle can be laid down. 


There may be an amplification of a plead¬ 
ing worded somewhat too generally and 
vaguely. This has to be allowed as long 
as the obscurity in the plaint is cleared 
early enough during the hearing to give 
the other party an opportunity of grasping 
the details and reply to them. 


I he variation may be supplementary to a 
pleading already set out, but in no manner 
inconsistent with it. In such a case, the 
Court should consider, whether the new 
material is something that arises out of the 
pleading, and is not inconsistent with it 
Such variation can be proved provided there 
is no surprise and the other party has had 
a reasonable opportunity to answer. 'If that 
variation is admitted by the other party 
itself, there is n 0 surprise and there can 
be altogether no objection to its being 
proved and the suit decided according to it. 
Case law reviewed. (P ara 19 j 

Anno: C. P. C., O. 6 R. 2 N. 9. 

(b) Contract Act (1872), S. 280 - Liability 

SffSMS* - As “‘ E 
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Under S. 230. every agent, who under¬ 
takes personal responsibility for payment 
is personally liable, and can be sued in his 
own name on the contract, ur.iess the other 
contracting party elects to give exclusive 
credit to the principal. (Para 22) 

Anno: Contract Act, S. 230 N. 3. 

(c) Contract Act (1872), Ss. 182 and 211 - 
Adat System — Kachha and pucca — Distinc- 
tion. 

The distinction between kachha arhtia 
and pucca arhtia properly so-called, is that 
the former is a general type of agent, while 
the latter is of a special type pledging his 
credit, and for certain purposes himself 
acting as the principal, his English counter¬ 
part being a del credere agent. Case law 
referred. (p ara 2 2 ) 

Anno: Contract Act, S. 182 N. 5; S. 211 N. 1 

(d) Contract Act (1872), Ss. 226 and 234 - 
Agent’s Contract — Liability of principal — 
Election by contracting party. 

The principal’s liability is always there, 
whether or not there is a contract which 
fastens the liability on the agent also 
and does not cease except when there is 
an election or some form of estoppel by the 
contracting party. The Indian law of elec¬ 
tion is embodied in S. 234, Contract Act. 

To enable the principal or the agent to 
claim exemption from liability two condi¬ 
tions are essential: the contracting party 
should have induced a belief in one of them 
that he is going to hold the other alone 
liable. Second, this belief should have re¬ 
sulted in a course of action which would 
not have happened otherwise. AIR 1950 
Orissa 42, Ref. (Para 24) 

The liability of the principal upon a con¬ 
tract made on his behalf, is not affected by 
the bare fact of the agent’s personal liabi¬ 
lity, and the credit given to him by the 
other contracting party. (Para 25) 

Anno: Contract Act, S. 226 N. 1. 

(c) Contract Act (1872), S. 233 — “Hold 
them both liable” — Meaning — Joint decree 
against principal and agent. 

The words “hold them both liable” mean 
that the party dealing with agent can join 
both the agent and the principal in one 
suit. There is no suggestion that if he does 
so, he is only entitled to a decree against 
one or the other and not against both. 
Whatever the legislature may have intended 
the words “may hold both of them liable” 
mean that both may be sued to judgment 
in one suit. AIR 1917 Bom 268, Foil.; AIR 
1939 Mad 520, Rel. on; AIR 1926 Mad 1213, 
Dissented from; AIR 1926 PC 136, Disting. 

(Para 26) 

‘Quaere’: A suit is brought against the 
principal or the agent, and judgment is 
obtained. It is not satisfied, and the con¬ 
tracting party brings a fresh suit against 
the other. Whether S. 233, Contract Act 
would allow such a suit. (Para 26) 

Anno: Contract Act, S. 233 N. 1. 

(f) Contract Act (1872), Preamble — Inter¬ 
pretation of Act — English law — Use of. 
Generally speaking the Indian Law of 
Contract is the same as the English law, 


A. I. R. 

but where the statute itself clearly lays 
down principles that may not be identical 
with the latter, the Court has to be eau- 
tious in accepting citations of English Law 
or of rulings applying that law. 

The duty of the Court in India is to apply 
the Indian Statute in its literal and unambi¬ 
guous sense, without any prepossession in 
regard to the English law. The latter can 
be applied only when the words of the 
Indian legislation do not qualify or vary it. 

. _ (Para 26) 

Anno: Contract Act, Pre N. 3. 

N. N. Mukherjee and Hanuman Prasad, for 
Appellants in C. A. No. 74 and Defendants in 
C. A. 90; Lai Guruprasanyya Singh and Lai 
Pradumn Singh, for Respondents in C. A. No. 
74 and Appellants in C. A. No. 90. 
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JUDGMENT: All these 3 appeals which have 
necessarily to be considered together, arise out of 
the learned District Judge of Umaria’s judgment 
and joint decree against both the defendants I 
party and n party, for the price of 320 bags of 
mustard weighed and delivered to Mohanlal the 
Manager of the Hindu Joint Family firm constitut¬ 
ed by defendants second party, as the agent of the 
defendant first party. From this decree the agents 
(defendant second party) have appealed, generally 
questioning the fact of the delivery of the goods 
to Mohan Lai but particularly emphasising that 
there was no special agreement or contract by 
which thev would be liable. Civil appeal No. 90 
is by Badri Prasad (Defendant I party), the dis¬ 
closed principal for whom the goods were purchas¬ 
ed; besides, questioning the facts he argues that 
the plaintiff having elected to proceed against tne 
agents, defendant second party, there should have 
been no decree against him. In addition to this 
there is a cross-appeal by the plaintiffs^ for 
at the rate of 6 per cent, for the period between 
filing of the suit and the passing of the decree. 

(2) The questions of fact arc these: First, whe¬ 
ther any agreement was made on 23-8-49 tetween 
Jagat Narain as the manager of the Plaintiffs 
firm, and Mohan Lai, in the presence of JBadri 
Prasad, for the sale of 1382 mds. oi musta d at 
Rs 29/1/6 a maund. Secondly whether at the 
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same time the plaintiff Jagat Narain expressing 
diffidence about the credit of Badri Prasad, who 
lives in another district, Mohan Lai, manager of 
the agents (defendant second party) himself under¬ 
took to pay. Thirdly, whether in pursuance of 
this agreement 320 bags, each containing 2 mds. 
5 srs. were actually delivered to Mohan Lai, the 
latter declining to take any more of the agreed 
quantity; and finally whether the price or part of 
the price lor these goods and the bags, and the 
incidental charges have remained unpaid/ 

(3) The questions of law are whether in these cir¬ 
cumstances the principal alone i.e. the defendant 
first party, as provided in S. 230, Contract Act. or 
the agents alone by virtue of any election under 
S. 234, Contract Act and a separate contract or 
both, under S. 233, Contract Act would be general¬ 
ly liable. The defendant II party further urge 
that the case against them given in the evidence is 
a variation of the case in the plaint. The learned 
. District Judge accepted the plaintiff’s case on facts, 
held that the liability was joint, and decreed the 
suit accordingly. 


(4) The plaintiffs are a Hindu Joint Family firm 
dealing in food grains and oil seeds with their 
head office at Umaria. Jagat Narain, their mana¬ 
ger alleges that on 23-9^9 Mohan Lai, who is the 
manager of another Hindu Joint family firm came 
to him along with Badri Prasad introducing him 
as the proprietor of an oil mill at Gaya on a visit 
at Umaria for purchase of oil seeds. The plaintiff 
No. 1 no doubt had a quantity of oil seeds to sell 
but expressed diffidence about the credit of the 
principal, a resident of another district; whereupon 
Mohan Lai undertook himself to pay. They were 
shown samples of about 1,382 mds. of mustani 
kept in 691 bags in different parts of the godown. 
The agreement was to buy the whole lot at Rs. 
29/1/6 a maund the price to be paid immediately 
on the weighment and delivery. From the next 
day it was weighed and delivered to Mohan Lai 
in bags containing 2 mds. and 5 srs. each, a slight*- 
ly larger quantity than the usual two maunds, so 
as to save bags. By the evening of 26-8-49 320 
bags had been filled and removed by Mohan Lai 
to his godown, some on bullock-carts and some bv 
porters. He declined to take the rest, a matter of 
no consequence here, as no damages have been 
™ cd u on account by either party, jagat 

hislst upo n the payment but Mo- 
han Lai defaulted for several days: by the 1st 
August he was alarmed and issued registered notices 
both on Mohan Lai’s firm and on Badri Prasad 

Mnha^Toi^ 11 Then was no reply to 

L ^ [s n ? t!ce# but Bhawani Prasad the uncle 
and Munim of Badri Prasad, who had'also come 

5 rep £ which has been subsequent- 

the . Plaintiffs filed the suit and 
d against the despatch of 

mustard bags to Badri Prasad’s Gaya address, and 
also sought measures to ensure that he would 
pay up in the event of a decree passed against him 

one^hfn^ 6 ^ lnterl( *utory orders; for 

one thing Badri Prasad went away to Gaya and 

loadTo^nfi 23 lte ° f °i e inJunctl0n orde/wagon 
loads of oil-seeds were being sent bv Mohan tai 

sad°but £*9^ n0t name of Badrl 

A 5 MSKJir £S?5 - —. 

8 ! or 

ffsa sa atrkS *** 

SMara* nndertaai * 


C7) The defence case is somewhat confused: but 
it is better to summarise it as given in the evi¬ 
dence. The earliest defence story in Badri 
Prasad’s reply to the notice, has been given up and 
need not be discussed. Mohanlal gave no reply 
at all. His defence in brief here is that the agree¬ 
ment was made not at the plaintiff’s shop, but at 
his place. No doubt, he agreed to make the pay¬ 
ment. if the goods were placed with him, but as he 
was not given any of them he is not liable. In this 
appeal the emphasis is placed on a point of law. 
He was not a pakka arhatia pledging his own cre¬ 
dit, but a kachcha arhatia in the proper sense of 
the term. So, there should at all events be no 
decree against him. No special contract and no 
usage have been proved, nor any presumption 
established to make the agents liable. 

(8) Badri Prasad on the contrary argues, firstly, 
that his business is separate from that of the firm 
Govardhan Dass Jagannath; a point of no conse¬ 
quence now, as the decree is against him personally. 
Secondly, that whatever happened was between 
Mohan Lai and the plaintiffs and he was not a 
party to the agreement, or to the removal of the 
goods, if any. to Mohanlal’s place. Thirdly, the 
plaintiffs should be deemed to have elected to have 
given exclusive credit to Mohanlal and elected to 
proceed against his firm, so that under S. 234. Con¬ 
tract Act he should not be made liable. 


(9) Both the defendants have urged that S. 233 
should not be applied in this case; each wants the 
decree to stand solely against the other. 

•Point No. 1\ 


(10) On 2°-8-49 Badri Prasad principal and Mo¬ 
hanlal Manager of the Joint Hindu Family Firm 
who are the agents, met the plaintiff Jagat Narain 
and entered into an agreement for the purchase 
of mustard at the price and quantities mentioned 
by the plaintiffs. There is no serious denial of it. 
The evidence, in fact, is overwhelming. Mohanlal 
setfs that it was at Mohan Lai's shop and the 
plaintiff that it was at his. This difference is of 
no consequence, but I believe that it was at the 
plaintiff’s place, where the samples were exa¬ 
mined and approved. Badri Prasad says he paid 
Rs. 45,000/- to Mohan I&l at his shop and asked 
him to buy 691 bags, incidentally the quantity men- 
ed by the plaintiff also, we are not concerned with 
this story here. Badri Prasad’s presence at the 
time of agreement is certain because he had gone 
nil the way to Umaria for this purpose, the quantity 
was very considerable, and the sample had to be 
seen. Both the others speak of his presence. I 
hold that he was also present at the time of the 
agreement. There is no disagreement about the 
quantity agreed and about the price. 

•Point No. 2/ 


(11) In tlie plaint it is avered in general terms, 
“Defendant Mohan Lai agreed to purchase etc. 
etc. on behalf of his principal Badri Prasad defen¬ 
dant No. 1. At the time of this agreement Badri 
Prasad was also present." 

The plaintiff, who is the first witness, states in the 
beginning of his evidence: 

"Mohanlal said, I shall get the goods weighed and 
make the payment. This was because I told 
Mohanlal that Badri Prasad was an outsider 
(pardesi admi) and I did not know him." 

The other witnesses of the plaintiff support this 
For example Ram Kumar s/o Kulal Sonar says/ 
Jagat Narain said to Mohan Lai that he dldnot 

K £ a ^ W !i a hereupon Mohan Lai re- 
1 shall get the weighments done and the 

?twn' ent ma ^ 0 ', ^ the weighment progresses I 
shall go on giving money." 

nh!, S ^L 1S i sta ^ b ? 11801 Kumar s/o Murll 
Dhar Marwarl and by Bhagwat Prasad, who Is the 
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wa me thC 281 bags 111 dis P ute Oagere- 
Badri Prasad states thus: 

"Mohanlal took money in advance for the pur¬ 
chase of 691 bags from Jagat Narain of winch he 
only sent the 39 bags. Kailas Prasad is my bro- 

t nor *inn Dom a v 


nuunm of Jagat Narain. What is more to the 
derce 1S tiiat * vlollai1 Lal hlms eli states in his evi- 

•'Bactn Prasad came to me and said that he had 
agreed to purchase <391 bags etc. etc. from Jagat 
Narain, but his usual arliatia was declining to 
take it up as he could not produce such a large 
sum. Badri Prasad wanted me to be arliatia lor 
this, and pay Jagat Narain from my funds I 
agreed to make the payment if the goods were 
weighed and placed in my godown. Shortly after 
he brought Jagat Narain ana before him also f said 
the same thing namely that I would pay up if the 
goods are weighed and placed in my godowns.” 

(12) Mohanlal however continues to say that 
Badri Prasad did not bring the goods to his godown 
but told him after 4 or 5 days that he was not pur¬ 
chasing from Jagat Narain as the goods 
did not tally with the sample. I shall consider this 
separately. As far as the agreement goes there is 
no doubt about the presence of both Badri Prasad 
and Mohan Lal at that time, and that Mohan Lal 
undertook to pay up because the principal came 
from another district. 

Point No. 3.' 

(13) This takes us to the consideration of whe¬ 
ther the goods were actually weighed and deliver¬ 
ed to Mohanlal. The plaintiff's case is that he 
weighed and gave the goods to Mohan Lal, who 
was present during the weighment, and who got 
the bags earned to his godown during 3 days, the 
24th, the 25th and 26th. The total number of bags 
was 320, each filled with 2 mds. 5 srs. Besides the 
plaintiff, we have as witnesses the weighmen and 
the porters. This is also supported by the contents 
ol the letters exchanged between Badri Prasad 
and Mohan Lal during the next few months when 
they were planning a common defence in the suit. 
The plaintiff has also produced his account books, 
but they are not of any value independently of his 
oral evidence, because within a few days of these 
transactions a suit was thought of. The plaintiff's 
statement to this effect is supported by a number 
of witnesses such as Mangal Kotwar, who says that 
he and two others carted on one day 125 bags of 
mustard from Jagat Narain's godown to Mohan- 
lal's godown, "namely the one he had rented". 
Ram Prasad Dhimar and Jorhi Teli give evidence 
about their actually weighing the mustard and 
filling 320 bags of 2 mds. 5 srs. each. Jagat Narain's 
Munim also speaks of it substantially 
on the same lines as Jagat Narain 
himself. The evidence of these witnesses 
is to the effect that during 3 days 320 bags full 
of mustard were weighed in presence of Mohanlal 
and his son at Jagat Narain's godown and removed 
to Mohan Lai’s godown. 

(14) Mohanlal says in the evidence that he did 
not take delivery of any mustard bags; his wit¬ 
nesses set up a story that has not been even put 
in the cross-examination of the plaintiff. Tnis sort 
of story naturally carries no conviction. If one 
looks to the reply to the registered notice given on 
behalf of Badri Prasad it will be yet another story 
which Badri Prasad himself had given up. Each 
of the defendants has been anxious during the 
trial to throw the blame on the othe ^ s01 '^^ 
have exhibited the correspondence that passed 
between them during the few months after these 
happenings when they were preparing their a 
fence. 

(15) In October, 1949, Mohanlal writes to Badri 
Prasad in Ex. D 1 on behalf of defendant first 

P "i rt have ordered a small wagon for 110 bags also 
from Bhure Naik. I can send 85 bags of anure 
Naik and the other bags left with me. This win 


* am A ^ ar 15 C0Usln - Mohan Lal 
f e 5J l ^ ca S^ ^ their name, and wrote in his 
u'Ler that out of those 691 bags he weighed only 
320 bags of mustard & discarded the rest because 
there was a dispute about the quality The 39 
bags were sent in Ram Autar and Kailash*s name 
oecause upon the suit of the plaintiffs (Firm 
Fatechand Sarogi) the Rewa High Court had 
banned the export of any goods to my name.'* 
The correspondence shows not the least repudia¬ 
tion of the fact of the taking delivery of 320 bags 
by MohanlaL On the contrary, it shows a shame¬ 
less plan to defraud and harass Jagat Narain till 
he comes down. Badri Prasad and Mohan Lal give 
the impression of confidence trickster planning to 
evade payment and drag on the litigation. This 
contains, the account of despatch of about 39 bags 
of mustard in evasion of the injunction order, and 
a balance of 281 (disputed bags still left with Mo¬ 
hanlal). The only dispute at that time i.e. Octo¬ 
ber 1949 in which Badri Prasad and Mohan Lal 
were interested was the present suit. Thus there 
is no doubt whatsoever that Mohan Lal took de¬ 
livery of the 320 bags of mustard as described by 
the plaintiff. By the end of October he has sent 
to Gaya 39 bags and still had with him the balance 
of 281 "disputed bags". 

•Point No. 4’. 

(16) It is nobody’s case that any money was paid 
to Jagat Narain for the mustard. The examina¬ 
tion of the facts shows that the plaintiffs account 
is true in regard to the agreement, Mohanlal’s 
undertaking to pay up, and delivery of 320 bags 
with 2 mds. 5 srs. of mustard each to Mohanlal 
and the non-payment of the price. 

‘Point No. 5/ 

(17) Out of the grounds of law I shall first take 
up the variation of pleadings alleged by Mohanlal 
Defendant II party. In the plaint a very general 
statement is made, without mentioning either that 
the agent was a pucca arhatia or that he made an 
offer to pay. There is no specific issue in so many 
terms in this matter, though there is a general 
issue in regard to the liability of this or that de¬ 
fendant. On the other hand, the express under- 
taking is the very first thing that the plaintiff 
mentions, and which is clearly repeated by his 
witnesses on this point. Not only had Mohan Lal 
had opportunity to cross examine these witnesses, 
but also has he himself admitted having given the 
undertaking to pay; but justifies his non-fulfilment 
of the undertaking, because no bags were removed 
bv or left with him, an allegation which I nave 
held to be false. If this is a variation we nave to 
see if it is inconsistent with the pleadings or arises 
directly or indirectly out of them. A^rther point 
for consideration would be whether this vanat * ai \. 
if anv, has surprised the defendant concerned ana 
therefore calls for the remand of the suit to afford 
both parties a chance to amend their pleadings. 

(18) Apparent variations between pleadings and 
evidence are quite common, especially when ,, as ™ 
this State, the pleadings are not 

neatness and technical accuracy of English prac 
tice and where the language emp’oy^ ls often 
vamie and obscure. The following is a gist of case 
laTnlaced by the parties. In ’NOGENDRA MO¬ 
HAN v. PYARI MOHAN’. AIR 1915 Cal 339 . it was 
ruled that ‘ the plaintiff cannot abandon his °vra 
case and claim relief on the basis of the case set 
up by the defendant". 
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(19) There the plaintiff had given up >iis initial 
position. In ‘ANAND CHANDRA v. BROJALAL 
SINGHA'. AIR 1923 Cal 142 this question was more 
iully discussed. 

"The rule that pleading and proof must corres¬ 
pond is intended to serve a double purpose; 
first to apprise the defendant distinctly and 
specifically of the case he is called upon to answer, 
and secondly, to preserve an accurate record of 
the cause of action as a protection against a 
second proceeding upon the same allegations. 
The test thus is whether the defendant will be 
taken by surprise if relief is granted on the facts 
established by the evidence; or, a variation bet¬ 
ween a pleading and what is proved is immate¬ 
rial unless it hampers a defence or unless it re¬ 
lates to an integral part of the cause of action. 
The principle of variance between pleading and 
proof should not be applied in an abstract way; 
the whole of the circumstances must be taken 
into account and carefully scrutinized, as the 
question is, in ultimate analysis, one of circum¬ 
stances and not of law." 


In this case the 'variation’ really supplemented 
the pleadings , wh ich were not abandoned. The 
case in ‘KASTURBHAI MANIBHAI v. HIRALAL 
DAHAYABHAT, AIR 1921 Bom 307. was also 
similar. 

"Pacts which have not been pleaded specifically 
in the plaint but are admitted by the defendant 
can be relied on by the plaintiff to establish his 
claim." 

Here again the important qualification is that the 
plaintiff only supplements but does not give up his 
pleadings. In ’DALPHEROO MIAN v. BANGALI 
MALI’, AER 1923 Pat 481. the variation was not 
allowed because it changed the case altogether. 

"His original case was that the whole house has 
been his transferor's property under a gift from 
the transferor’s father & the case has been found 
false. Now he tries to vary it and seeks to re¬ 
cover possession on the allegation that part of 
it was his own share." 

The case reported in 'GOLAK CHANDRA v. 
NISHI CHANDRA’, AIR 1925 Cal 521 is similar 
to this Patna case. The case propounded in the 
plaint being disbelieved the plaintiff sought to vary 
it substantially. It was held, 

"that either the suit should be dismissed or the 
plaintiff given permission to make an amend¬ 
ment if it was in the interest of the fair admi¬ 
nistration of justice.'* 


In 'SIDDIK MOHAMED SHAH v. MT. SARAN 
AIR 1930 PC 57 (1), it was a case of defendant 
leading evidence on a claim which was never pu 
forth in the pleadings, it was not allowed ii 
'NORTH WES TERN UTILITIES LTD. v. LONDOI 
GUARANTEE & ACCIDENT CO. LTD.’, AIR 193 
PC 27, it was pointed out that it was most inadvis 
able to admit a new head of claim without prope 
amendment of pleadings. There It was no varia 
tlon or new evidence in support of the claim al 
ready ple ft ded but a new claim altogether. *DAM 
J^VMHNESAM v. LAKSHMI NARASINGIL 
MURTY', AIR 1940 Pat 187, rules 

? lould *>e ^ to see that case 
fl d * accordance with the pleadings o: 
X JSf facts proved at the trial but consisten 
. with the allegations made in the pleadings; iz 
other words, a variation between pleadings anc 
proof ought to be carefully watched to see tha 
the opposite party is not taken by surprise.'* 

Patna 'PRAHLAD MOHANTI V 

PRAHLAD CHANDRA DASS\ AIR 1944 Pat 271 


the general principles of alternative pleadings were 
laid down. 

“All the material facts should he set out in the 
plaint and if the plaintiff is in doubt as to which 
of several reliefs he may be entitled to he snould 
ask for relief in the alternative. Similarly, if he 
has more than one cause of action against the 
defendant, he should set out the facts on which 
he reiies. as constituting each cause of action 
and sue for all of them in one and the same 
action. If the plaintiff does not take either of 
these courses the suit would fail." 

Here it was not amplifying of the cause of action 
pleaded, but of bringing in fresh cause of action. 
In ‘RAMKISHORE LAL v. KAMAL NARAYAN', 
AIR 1947 Nag 87, “A finding was held to be illegal 
as it was arrived at in the absence of any plead¬ 
ing to that effect". In this case not only was the 
proper pleading absent, but also was the allegation 
opposed to that party's pleading. In 'PANNALAL 
v. CHIMAN PARKASH', AIR 1947 Lah 54 there 
4 was no pleading in rpg&rd to a particular issue of 
law but the defendant was allowed to prove it 
"because it was put to the plaintiff's first witness 
in cross-examination, without any objection, and 
the plaintiff knew fully well what the defendant 
intended to establish." 

The total effect of the case law can be summaris¬ 
ed thus: A question about alleged or apparent 
variation of pleadings by evidence is most often 
one of prudence rather than of law jure and 
simple. So no general abstract guiding principle 
can be laid down. 

(a) Firstly, there may be an amplification of a 
pleading worded somewhat too generally and vague-, 
ly. This has to be allowed as long as the obscurity 
in the plaint Is cleared early enough during the 
hearing to give the other party an opportunity of 
grasping the details and replying to them. 

(b) Secondly the variation may be supplemen¬ 
tary to a pleading already set out, but in no man¬ 
ner inconsistent with it. A variation no doubt 
it is, but the Court should consider, whether the 
new material is something that arises out of the 
pleading, and is not inconsistent with it. Such 
variation can be proved provided there is no sur¬ 
prise and the other party has had a reasonable 
opportunity to answer. If that variation is admit¬ 
ted by the other party itself there is no surprise 
and there can be altogether no objection to its 
being proved and the suit decided according to it. 

(c) Thirdly, the variation, though not necessarily 
inconsistent, may amount to the setting out of an 
additional cause of action. Normally such a varia¬ 
tion should not be accepted, but if the variation 
is sought to be made at an early stage, the Court 
should consider whether it is in the interest of 
Justice that permission to amend the pleadings 
should be given. 

(d> Finally, we may have a variation altogether 
inconsistent with the pleading and divulging an 
entirely new case; this can never be allowed nor 
is it likely in such a case that leave to amend will 
be in the Interests of Justice. Where to draw the 
line between matters arising out of the pleading 
and those quite extraneous, Is a question, not of 
law, but of prudence for the Court to answer hav¬ 
ing regard to the circumstances of each suit. 

(20) In the present cose the liability or the 
agents has been pleaded and the terms of the bar¬ 
gain have been generally set out in the plaint The 
details of the express undertaking to pay have not 
been put in the pleadings, but have been given out 
In the very beginning by the plaintiff and are 
m fact admitted by the defendant himself. If it is 
a variation at all, It arises out of the pleading and 
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and und « S- 230 of the Indian 
Contract Act, every agent, who undertakes person ai 

nfn^2 S1 °i. ty f 2f payment is personally liable" and 

th? n!h Ued m ^ ? wn name on the contract, unless 
tne other contracting party elects to give exclu¬ 
sive credit to the principal 8 u 

"P® duest . ion w ^ e u th , er an agent who has made 
a contract on behalf of his principal is to be 
deemed to have contracted personally and if so. 
the extent of his liability on the contract depend 
on the intention of the parties to be deduced 
irom the nature and the terms of the particular 
contract and the surrounding circumstances in¬ 
cluding any binding custom." (Bowstead's Agency 
Art. 116) 


far from being a surprise, is as it were the com¬ 
mon ground. So, it was rightly allowed to be 
proved. 

'Point No. 6.' 

(21) This takes us to the main question raised 
by the agents in their appeal No. 74 to the effect 
that the disclosed principal alone, and not they 
is liable for the price of the goods and, further 
that, not being a pacca arhatia or any similar 
special type o; agent their position does not attract 
the presumption contained in the second part of 
S. 230. Contract Act. A good deal of case law has 
been cited in support of this. It is an obvious pro¬ 
position of law contained in S. 230, Indian Con¬ 
tract Act and Art. 116 of Bowstead's Agency that 
in the absence of any agreement to that effect, 
an agent is not personally bound by a contract en¬ 
tered into on behalf of a disclosed principal. 'HAHl 
SADHAN MITRA v. BECHA LAL’, AIR 1925 Oudh 
641; 'GANPAT MAHADU v. FORBES, FORBES, 
CAMPBELL & CO.', AIR 1930 Bom 569; ‘GAORI 
SHANKAR v. JAWALA PRASAD', AIR 1930 Oudh 
312 have also been cited but they need not be dis¬ 
cussed. For, in the present case, the liability of 
the defendants-second party is based not upon the 
agency as such, nor upon any presumption of the 
type contained in the second part of S. 230, but 
upon the express contract by the agents themselves. 
As a matter of fact the piaintiff avers and Mohan- 
lal himself admits he agreed to pay if the goods 
are mad# over to him; the goods were actually 
weighed and made over to him and his liability is 
clear. 

(22) Both in the lower Court and here the ques¬ 
tion was raised and discussed whether the defen¬ 
dants were pucca arhtlas; it is altogether unneces¬ 
sary for us to answer this question. In fact, this 
is practically impossible, because, In the Uinaria 
bazar these terms are not used in any technical 
sense. The distinction between kachlia arhtia and 
pucca arhtia properly so-called, is that the former 
is a general type of agent, while the latter is of a 
special type pledging his credit, and for certain pur¬ 
poses himself acting as the principal, his English 
counterpart being a del credere agent. On this also 
a good deal of case law has been cited on behalf 
of the agent-appellants viz. 'FIRM GOPAL DAS 
PARMANAND v. MUL RAJ’, AIR 1937 Lah 389: 
•BAL KRISHAN & CO. v. RAMNATH', AIR 1940 
Lah 195; ‘BAKSIRAM RODMAL SHOP. AKOLA v. 
FIRM JASROOP SRINATH, HARDA', AIR 1948 
Nag 173; 'RAM DEV JAI DEV. FIRM v. 
SETH KAKU'. AIR 1950 EP 92, in the 
last of which the question has been dis¬ 
cussed at length, and the case law reviewed. 
The pucca arhtia agency properly so-called 
originated in Bombay, and spread to different parts 
of the country where the mercantile world and 
the law Courts understand It in the Bombay sense. 
The few witnesses of this case who have referred 
to this seem to understand by arhtia any broker 
or commission agent, who is personally hable whe¬ 
ther or not the agency is called Pucca or kachi^ 
The plaintiff himself has neither P le aded that the 
defendants second party are pucca arhtias 

has he in his evidence sought a.decree 
them also on the ground of such ^ ag ®ncy in 
which case a contract of personal liability wouia 
be presumed or implied. On the contrary the 
plaintiff's case is that there was an express ««? 
tract of personal liability, which I. have ajreadj 
found to be true. The liability of the agent here 
is not based on a presumption referred to to the 
second part of S. 230, Contract Act. nor on any 
contract implied in a pucca arhatia age y 
on an express contract to that effect, Both 
the English law as summarised under Arc. no 


Similarly Halsbury’s formulation of the law is 
also to the same effect. 

“When a person in making a contract discloses 
both the existence and the name of a principal 
on whose behalf he purports to make, he is not 
as a general rule liable on the contract to the 
other contracting party, but a personal liability 
may be imposed on him by expressed terms of 
the contract, and by ordinary course of business 
or by usage.” 

In the present case it is not by virtue of usage 
such as is implied in a pucca arhtia agency but by 
express contract that the agents-appellants in civil 
appeal No. 74 are liable. 

•Point No. 7’. 

(23) Just as the agents have contended in C. A. 74 
that the principal is solely liable, so also the prin¬ 
cipal has contended in this appeal C. A. 90 that 
by virtue of the express contract the agents alone 
are liable. 

(24) Tne principal’s liability is always there, whe¬ 
ther or not there is a contract which fastens the 
liability on the agent also and does not cease ex¬ 
cept when there is an election or some form of 
estoppel by the contracting party. The Indian law 
of election is embodied in S. 234, Contract Act. 
To enable the principal or the agent to claim 
exemption from liability two conditions are essen¬ 
tial: The contracting party should have induced 
a belief in one of them that he is going to hold 
the other alone liable. Second, this belief should 
have resulted in a course of action which would 
not have happened otherwise. For example, in the 
recent ruling reported in ‘MAHADEO GANGAPRA- 
SAD v. GAURI SHANKAR’, AIR 1950 
Orissa 42 the buyer charged the agent 
for exceeding the authority given by tne 
principal and held him alone respons bie for the 
loss; later on the buyer sought to sue the pn ? n c i^l 
also when it was held that he had elected to proceed 

against the agent. 

(25) There has been no election in the Present 
case When the agreement was arrived at the dis¬ 
closed principal was actually present; and the ven¬ 
dor did not say that he would hold the npnt ex¬ 
clusively responsible. Again, within the few da>. 
after the delivery of the goods the vendor noticed 
both the agent and the principal in exactly the 
same terms. Nor do we have any act done by the 
principal upon the inducement that the agent alone 
would be held responsible. Therefore, there Is| no¬ 
thing in the present case to show that toe P 1£p n 
tiff-vendor had elected to proceed against tgeagg 
only or has by his conduct induced the P rm ^ ip f l 
to do any act which would estop him from uing 
the latter also. The liability of the prindpal^^ 
a contract made on his behalf, is not affected > 

the bare fact of the agent's 
the credit given to him by jhe ^her contracting 
party. I, therefore, hold that the principal is 

liable. 
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Point No. 8.' 

(26) Botli the principal and the agents have re¬ 
lied on S. 233, Contract Act and questioned the 
correctness of the joint decree, arguing that the 
liability of the principal and the agents is not. 
joint but alternative and mutually exclusive. They 
have also quoted case law. The doctrine of mutu¬ 
ally exclusive liability has certainly been appli¬ 
ed in most English cases: but we have to apply the 
istatute contained in S. 233, Contract Act. General¬ 
ly speaking the Indian law of contract is the same 
as he English law, but where the statute itself 
clearly lays down principles that may 
not be identical with the latter. we 
have to be cautious in accepting citations 
of English law or of rulings like 'SOMASUNDA- 
RAM v. SUBRAMANIAM-. AIR 1926 PC 13C. anplv- 
ing that law. That case came from the Straits 
Settlements, where presumably the law applicable 
is that of England and not the Indian Contract 
Act, The rulings reported in 'SHIVLAL MOTILAL 
v. BIRDHICHAND', AIR 1917 Bom 268, contains 
a discussion of this question. 

The words 'hold them both liable' mean that 
the party dealing with agent can join both the 
agent and the principal in one suit. There is no 
suggestion that if he does so, he is only entitled 
to a decree against one or the other and not 
against both. Whatever the legislature may have 
intended it appears to me that the words 'mav 
hold both of them liable' mean that both may 
be sued to judgment in one suit." 

In the ruling reported in 'KUTOKRISHNAN NAIR 
v. APPA NAIR', AIR 1926 Mad 1213 the view taken 
was that even under S. 233. Contract Act the liabi¬ 
lity was alternative and not joint. 

"What S. 233 means is that the person dealing with 
tlie principal through the agent may at his elec¬ 
tion sue either or both of them 'alternatively in 
case where he is not sure against whom his exact, 
remedy is. But he cannot get judgment against 
both of them jointly for the amounts sued for." 

This ruling was obviously an attempt to read into 
that section the alternative liability of English law: 
but this has been distinguished bv the subsequent 

C0ult re P°‘’ted in 'MAHOMED 
?939 Mad^So^ V ' SHAW WALLACE * CO.’, AIR 

L f ldia a statutory provision allowing 
the plaintiff to sue both the principal and the 

ufw'f i ™ a C “ e where 1116 aeent ls personally 

and 1 ! a^mthi smbl * ui & used in this section 
and I am unable to see anything unreasonable in 

To my mind it appears that the dutv of the Court 
f to appl y the Indian Statute in its literal and 
unambiguous sense, without anv prepossession in 

SR*^ law. The latteSSbfaS 

plied only when the words of the Indian legislation 
cio not Qualify or vary it. 

position- 11 lnterestlng Quezon arises out of this 

b I 0ught a f?a j nst the principal 'or' the 
and th™ , y dgI " ent 15 obtained; it is not satisfied 
fnst th* eontracting party brings a fresh suit aga¬ 
inst the other: whether S. 233. Contract Act would 

taM imfcSdto ttK 

rulings. The answer would depend for one t.hincr 

und< * sect[on 233 - * 
ine uaoiuty of Joint promisors under s 4*? nf thp 

2S****- and f °r aether how f!r the first 

“nount to an election under S 2'I4 of 

1 t ^ e ,. G °n trac t, Act. That question does not arise 

tho 6 !) 6 £ resant u 856 wh ere from tlie very beginning 

prSS° r itable b ^nrt h v, ldln ? 1)0111 the agent and thf 
from liable, and has been demanding monev 

from them, and has sued both. There being s 233 

1953 Via, Pra,/8 8 


in our law. there was no reason why the plaintiff 
in this case should not get a joint decree. 

<28« In the result appeals Nos. 74 and 90 are dis¬ 
missed with costs to the plaintiff respondents. 
Pleader’s fee in each of the appeals should be cal¬ 
culated at 31 per cent, making a total oi 7 per 
cent, for the joint hearing. 

f 29» The crass appeal by the plaintiffs is only 
for the interest for the duration of the suit. It is 
established by the evidence that bv usage in Uma- 
na Bazar interest is payable at the rate lued by 
| ne District Judge. It is unreasonable that the 
plaintiff should get interest upto the daf* of the 
suit and again after the date of the decree, but 
should go without it for the duration of the suit, 
winch had to be brought solely because of the 
defendant’s default. The cross appeal is allowed 
witn costs to the plaintiff but no pleader’s fee. The 
interest awarded in the cross-appeal and costs 
should be added in to the joint decree. 

VBB - Order accordingly 
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Ram Charan Surdas. Applicant v. Gaya Pra¬ 
sad. Opposite Party. 

Criminal Revn. No. 22 of 1952. D/- 29-1-52. 

(a) Criminal P. C. (1898), Ss. 253 and 288 — 
Non-compliance with formal requirements — 
Course to be followed by Magistrate. 

Generally speaking, if a criminal Court 
is faced with the position that a formal 
requirement such as want of sanction has 
not been complied with, it can either dis¬ 
charge the accused without applying its 
mind to these facts or it can consider the 
formal requirement, and independently of 
it. form its opinions on the facts also and 
give Us findings on both. When the absence 
of the .formality is undoubtedly fatal to the 
prosecution the first course is indicated. 
But when there is scope for a difference of 
opinion whether this formal defect is 
fatal then the second alternative is bet¬ 
ter. If there is the likelihood of the supe¬ 
rior Court taking a different view on this 
issue, it is better that the findings on the 
facts are already before it. In the event 
of its holding that the formality is really 

?s absence has been cured 
1 lu b b e f0 proceed without sending 
back the case for decision on the merits. 

Anno: Cr. P. C.. S. 253 N. 4; S. 258 K.V* 

( nl.^ n •' C< ^ e . (1860) ' S - 166 ~ Case under 
- Delaj in placing allegations before Magis- 

Penai^H. $ H Ch as l ' nder Ss - 342 and 166. 
Renal Code the most important though bv 

no means the only test is whether allega- 

Uons against the police officer or any other 

public servant concerned are placed before 

proper authority at the very earliest ™- 

{J?J u U*S r - A del °y making this allega¬ 
tion before the Magistrate or other com¬ 
petent authority is almost fatal to a pSse- 
cution of this nature. (p ara 

Anno: Penal Code. S. 166 N. 1 * 

Guru Prassan Singh, for Applicant. 
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ORDER: This is an application in revision from 
a judgment of acquittal by the magistrate Nowgon® 
The applicant wants either that judgment to be 
set aside or that it should be describee as a dis¬ 
charge. 

(2i In a case under S. 3/7 of the Essential Sup¬ 
plies Act, a bailable warrant was issued on the 
applicant. The applicant's case is that he produced 
suitable bailors, but the Police Officer (Opposite 
party) refused to accept them till an illegal gratifi¬ 
cation had been paid. However the applicant's 
brother went to the Magistrate on the next day 
and got him released on bail. 

(3) Later on, the applicant started this case aga¬ 
inst the officer under Ss. 342 and 16C, I. P. C. which 
had c-naed in acquittal. On the facts the learned 
Magistrate held that the case was not proved. On 
law also he held that sanction had not been ob¬ 
tained. The applicant's contention is that the 
findings on the facts are perverse, and further, 
that having held that there was really no jurisdic¬ 
tion because of the want of sanction, the Magis¬ 
trate should have recorded an order of discharge 
and not of acquittal. The intention apparently is to 
have the order converted into one of discharge and 
start the case on fresh complaint with or without 
sanction. 

(4) Generally speaking, if a criminal Court is 
faced with the position that a formal requirement 
has not been complied with, it can either discharge 
the accused without applying its mind to these 
facts or he can consider the formal requirement, 
and independently of it, form its opinions on the 
facts also and give its findings on both. When 
the absence of the formality is undoubtedly fatal 
to the prosecution, the first course is indicated. 
But when there is scope for a difference of opinion 
on whether this formal defect is fatal, then the 
second alternative is better. If there is the likeli¬ 
hood of the superior Court taking a different view 
on this issue, it is better that the findings on the 
facts are already before it. In the event of its 
holding that the formality is really unnecessary 
or its absence has been cured, it will be able to 
proceed without sending back the case fdr decision 
on the merits. In a criminal case particularly this 
is a great advantage. This is exactly what the 
learned Magistrate has done in the present instance. 
He considered the case on merits and came to tne 
conclusion that the facts cannot supp°rt _a^c«mvic- 
tion. Separately from it. he also considered whether 
sanction under an old Rewa State law wa.ne e~ 
sary. He has held that if was. This is a pornt 
upon which there is likelihood of difference of opi¬ 
nion till in a proper case this Court gives a mung. 
to view o? the findings of ^ct a ruling on this 
mirstion is really unnecessary in Inis case. 

such cases are sometimes difficult on the 
facte on the one hand, the police having to dis- 
delicate often unpleasant functions, are 
naturally exposed to such allegations by persons 
who are arrested or whose sureties nave to be r^ 
f WIi V fAr mnA reasons. On the other hand tne 
officers are exposed to temptations espedally when 

thoueh bv no means the only test is wn, u 

distance from the ^agLtia 2 

Chhatarpur; where the 8. P. stays is nobod y s 
hours 'bus-route' from Harpalpur. It ts™ 
case that during that day any friend of the appn 


A. I. R. 

thesp ° 9 „thnriH surc ’ y . ran U P to apprise either of 
^ Not that the applicant has no 
v.f Per ?; m fact on the very next day 
ww th ! r hlmself S°es to the Magistrate and gets 
bail foi him. A delay in making this allegation 

trate 0r 0ther com I >eten t autnority 
thic^H 051 fata L t0 , a P rosecu tion of this nature, in 
^ Q case acquittal on the facts was almost a fore¬ 
gone conclusion. 

(6) Tire point of law is left open for a decision 
in a proper case. It is altogether unnecessary to 
consider if the order should be modified to one 
of discharge, solely to enable the complainant to 
bring a new complaint on these very facts which 
have been rightly found in any case to be insuffi¬ 
cient for a conviction. 

(7) The application is dismissed. 

D - H. Revision dismissed. 
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Badku Lal and others. Plaintiffs-Appellants v. 
Bhaiya Lal and others, Defendants-Respondents. 
First Appeal No. 26 of 1951, D/- 23-7-1951. 

(a) Contract Act (1872), S. 62 — Uncondi¬ 
tional acknowledgment — Accounts stated — 
Limitation Act (1908), Art. 64. 

In the current register of the plaintiff, the 
following entry was made: 

“On Bhadon Sudi 2006. the balance of Rs. 
34000/- is found payable by Hiralalji made 
by check and understanding of Hiralalji’s 
books...worked out the accounts, Rs. 34000/- 
found correctly payable.” 

Held that viewing the document both as 
an unqualified acknowledgment and as ac¬ 
count stated it amounted to a new contract 
and could itself be a cause of action: 33 Cal 
1047 (PC); AIR 1934 PC 147, Rel. on. 

(Para 8) 

Anno: Contract Act, S. 62 N. 2; Limitation 
Act, Art. 64. N. 2. 

(b) Civil P. C. (1908), O. 1, R. 10 — Suit by 
manager of joint Hindu family against manager 
of joint Hindu family. 

Where a suit is brought by the manager 
of a joint Hindu family against the manager 
of joint Hindu family, the fact that some 
other adult members are named .as parties, 
would not make it a suit in their personal 
capacity. The suit is not bad in such a case 
for the absence on either side of certain other 
members of the joint families Nor does the 
circumstance affect the liability of the joint 
families to be bound by the result of the 
suit Case law discussed. (fara n i 

Anno: C. P. C., O. 1 R. 10. N. 18. 

Lal Pradumna Singh and Lal Guruprasnya 
Singh, for Appellants; B. L. Dikshit and Deep 
Narain Pathak. for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’06) 33 Cal 1047: (33 Ind App 165» PC) g 
(’32) AIR 1932 PC 182: (54 All 564) i 

(’34) 56 All 376: (AIR 1934 PC M7) 15, 16. 17 

•01) 23 All 502: (1901 All WN 150) }» 

(’23) AIR 1923 All 284: (71 Ind Cas 623) J9 

(’•M) AIR 1924 All 908 (1): (46 All 709) j 

(’38) AIR 1938 All 504: (ILR (1938) All 741) 

•44) AIR 1944 Bom 19: (211 Ind Cas 155) 15 

(’29) AIR 1929 Lah 263: (10 Lah 745) 
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(’33) AIR 1933 Lah 47: (141 Ind Cas 425) 15 

(’49) AIR 1949 Mad 625: (1949-1 Mad LJ 52) 20 
(’35) AIR 1935 Nag 221: (159 Ind Cas 447) 17 

(’41) AIR 1941 Nag 294: (ILR (1942) Nag 177) 17 
(’48) AIR 1948 Nag 131: (ILR (1947) Nag 604) 19 
(’42) AIR 1942 Oudh 335: (200 Ind Cas 172) 20 

JUDGMENT: This is an appeal by the plain¬ 
tiffs from the judgment and decree of the learned 
District Judge of Umaria dismissing their suit 
claiming a sum of Rs. 36,627/- from the defendant- 
respondents, on the basis of a statement of ac¬ 
counts which was acknowledged without qualifica¬ 
tion. 

(2i The most important points for decision are; 
firstly, whether, on the facts, the plaintiffs' ac¬ 
count of the happenings on Uie 3rd September 1949 
are correct. Secondly, whether under the law the 
document upon which the suit is based is account 
stated, and an unqualified acknowledgment which 
can itself be a cause of action. Thirdly, whether the 
suit is bad for the absence on either side or the 
other, presumably minor, members of the family. 
In addition to these, two other questions have also 
to be considered, namely, whether the defendants 
were entitled to a re-opening of the accounts and 
to point out omissions on the credit side. Finally 
even if the plaintiffs’ contentions are accepted’ 

r ulC L be ? litled t0 the s " m of Rs.' 
2 , 621 /- included in the claim as interest. 

(3) -pie parties do business in food grains, and 
in gold and silver in the Umaria Bazar. In both 
cases it is joint family business, the plaintiffs work- 
mg under the name of Badku Lall-Dipchand and 
the defendants under the name of Bhure Naik- 
Raghunandan Prasad. The plaintiff-brothers, Bar- 
koo Lal, and Dip Chand are the kartas and the per¬ 
sons in day to day charge of their Joint family bu- 

Siff TW ° the other member s are joined as 
plaintiffs, while some of the sons or grand-sons 

?*, plamtl £ s 1 to 3, who are members of the 
f l mi y ' have . not joined - Similarly, the Joint 
SjjS 1 ]? u US ,'£ e “ ? f * he defendants' family is con- 

h ^ d t th K defendants No. l & 2 Bhaiya Lal and 
Hira Lal, who are the kartas or managers. Just 

nfpmh the Plaintiffs' side, so also here, two more 

ZTZa are ®? the record ' but there are some 
sons and grandsons, not made parties here The 

IpupJoi 1111 CS ha « e been havin S mutual dealings for 
several years. By September 1949, the plaintiffs 
were the creditors to the tune of many thousands. 

foil' ' I ? ie Ptalntiffs’ case is that on 3-9-49 the de- 

;i ini ® & waAtSLc 

fSi ,ph ?i Ram Prasad Munim of the defendants 
totalled the accounts, and after adjustments found 

Sants' t S n U ?H° f ^ 3 .L 000/ - was due from SiedeTn- 
dank to the plaintiffs. The principals accepted it 

mVXt“'“S'" 01 the p “ l " t,l,s ,hc ^ 

’ R? 34000 a / d °fs fn SUd J 2000 the balance of 

SmSSsS 

Signed.Puran Lall Munim of B^Lal Dip 

rectly d payable" S°S 34000/ * found oor- 

on 10---50 demanding payment within 7 days 
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141 Ind Cas 425) 15 and threatening a suit on non-payment. No 

1949-1 Mad LJ 52) 20 money having been paid the suit was hied on 4-7-50. 
159 Ind Cas 447) 17 <5> Plaintiff’s case is based on the averment 

LK (1942) Nag 177) 17 that the document prepared on 3-9-49, and sign- 
LR (1947) Nag 604) 19 ed by the karta of the defendants’ family is an 
(200 Ind Cas 172) 20 unconditional and unqualified acknowledgment, and 
n appeal by the plain- ! $ al ~° accounts stated. They have also claimed 
d decree of the learned mlerest at the rate of -/12 - percent per month. 

dismissing their suit f defendants’ case is that the suit is bad 

r/- from the defendant- lor . non-joinder. of other members on either side, 
of a statement of ac- ana . u e a * )sence of formal pleading in plaint that 
idged without qualifica- 0il * ililer £ide the joint family was represented 

oy the actual persons noted as parties. It was also 

joints lor decision are- ? i Sed Ulat the Matures of Hira Lal and Bhaiya 

J* 1 ‘“sufficient because for 3 or 4 years be- 

Uie 3rd September 1949 r . a ■ 


, . *" v uuawu UCiCIlUilllt X\u. J was 

aoing everything. As for the happenings on 3-9-49 
the defendants deny that there was any account 
and allege that the defendants signed the docu¬ 
ments under coercion and misrepresentation by 
Deep Chand. In the evidence of the defendants 
though not in the written statement, it is alleged 
that Hira Lal alone was there. Deep Chand told 
Hira Lal that Barku Lal was going to turn him 
out unless he got an acknowledgment from the 
defendants for the amount outstanding. Deep 
Chand also assured Hira Lal, and took a solemn 
oath that he would not sue, and that the defen¬ 
dants may settle the accounts properly later on. 
On this coercion and false representation Hira 
Lai signed the acknowledgment for Rs. 34000/- 
without examining the books, it is stated in the 
i° Ugl \ . not J n the written statement 

thrnTh y », later ' De6P Chftnd Sent th * regis- 
£ j £ , Sh a T “ umm nam ed Koiai Prasad saving 

^ t o t B ! rk0 ?J^ ,was stiU unsatisI >ed without'the 
signature of Bhaiya Lal. Whereupon on Hira Lai's 
persuasion the reluctant brother also signed. 

holl’ la "f i he defendants argue that this is a 
bare acknowledgment which cannot give rise to a 

s C um e of 0 fif a t C p UOn ; ?? defendants admit that a 
” °. f ^.sixteen thousands is really pay¬ 

able. but the plaintiffs had been purposely nut¬ 
ting off the settlement of accounts inspite of repeat- 

aver thSt £«?*»* defendiU . lts - The defendants 
1 , ast t , w ° amo " n,s were paid by them 
, ackn ( °wledgment had not been' made. 
^. d [^‘ nted ° ut that . similar omissions mav be 

Th*v l t?c '!) the , p,a J ntiffs ' books are examined. 
Thcj a.so deny the liability to pay interest. 

fe.ulanK bS n t n n M a ' 1 ^ a , Cceptlns the ^se of the de-, 
nicf ? th f facts nnd the law the learned I 
District Judge dismissed the suit with costs 

? ' Poi ^ N°. 1.’ I shall take up the facts at 

^ n ?^? ing 0n ^ 3rd September 1949 

Dlaimiff d fln S f| Ud Rh 006) the witnesses nre D| P Chand 
him Who Went to Call 

8™ Lf K the h0 V se of the defendants. In addl- 
thnl' * x “ nlned two other witnesses to show 

Smilnrt defendants’ version is an after-thought 

LaT thi H.f n i 16 ( de i endanLs ' slde we have Hira 
defendant Ram Prasad, his munim, who 

denies even his presence on that day; and then 
S pothers namely Puran Lal and Koiai Pra- 
S bath mnnims of the plaintiffs at that time 
but since gone out of their service, either belnz 
dismissed for misconduct as Deep Chand says or 

work elsiwheJe y f ° r m ° re SUltable or better paid 
(10) The circumstances are, the fact nf 
statement of the defendants to the effect that 

S 5 BJS E 
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Lal to produce his books and disprove the sugges¬ 
tion that a similar entry as Ex. P(l) will be found 
in his books as well. 

(11> (After discussing evidence His Lordship pro¬ 
ceeded.) Thus, the result is that on 3-9-49 there was 
a check-up of the accounts with reference to the 
books or memoranda prepared by the munims of 
the respective parties. It is also extremely prob¬ 
able that an entry- to the same effect was simul¬ 
taneously made in the current book of the defen¬ 
dants. Hira Lai's reply to this suggestion is this:- 
'T cannot say if in my books there is an entry on 

11 Bhadon Sudi 2006 to the effect that Rs. 34000/- 

are payable. Tins is because those books are 

not for production here. I have not produced my 

books because the plaintiff has not produced his 

original books (Asal Bahi).’’ 

It is difficult to make sense out of this. On such 
a crucial point involving 34,000 rupees, he should 
be able to accept or deny specifically; if he is not 
it is aimost certain that there is such an entry’. 
If he wants to disprove the suggestion that in his 
books also there is a similar entry, he must produce 
them. I do not see any point in this talk about 
the plaintiffs’ original books, as the suit is based 
on Ex. PI, a document signed by the defendants. 
But the position of the defendants is even worse. 
They summoned the plaintiffs' books, probably to 
enable the defendants to show the alleged omis¬ 
sions; but the defendants did not get them exhi¬ 
bited or examined for the omissions. 

(12) I find that the learned District Judge's find¬ 
ings on the facts, are against the documents, and 
a body of circumstances, and supported only by 
the unreliable witnesses, and very belated stories 
on the defendants’ side. I have, therefore, to set 
them aside, and find that on the 3-9-1949 there was 
a check up, and adjustment of accounts actually 
done by the munims, and accepted by the princi¬ 
pals. The story of coercion and misrepresentation 
is false. 

(13) Point No. 2: Both the parties have argued 
at very considerable length on whether the docu¬ 
ment upon which the suit has been brought is a 
bare acknowledgment or is an account stated as 
described in Art. 64 of the Limitation Act. Limi¬ 
tation as such has not been pleaded by either party, 
and does not arise in this suit which is based 
upon this document and is filed within 3 years 
from its execution. The plaintiffs have argued 
that this document amounts to 

unequivocal acknowledgment of the de f ei^ants 
liability, and. therefore, could by itself form the 
basis of a suit. According to the^plaintiff it also 
amounts to an account stated, which can he the 
basis of the suit, the defendants 
reopening the accounts except on proof of fraud, 
misrepresentation, or any other ground on which 
a contract could be avoided. As against this, the 
defendants argue that this is an acknowledgment 
which cannot be the basis of a suit and deny it to 
be accounts stated. They also seem to have 
thought at one stage that they had a case for re¬ 
opening of the accounts, and accordingly Pleaded 
that they were liable only to fifteen or 
thousands and that certain items on credit 
side had been omitted, and also summoned the 
plaintiffs to Produce their oldbooks. 

(14) The word ’acknowledgment has been 
bv the lower court and by the parties in mo 
one^sense For example, there isju 

the word ’acknowledgment is used under section 
SToTof theContract Act. There the person.mak¬ 
ing the acknowledgment ha s expressly to forego 
the benefit he has obtained by the operation oi 
the statute of limitation. Such an acknowledg¬ 
ment can become a cause of action under section 


A. I. B. 

nrr,mfc USe . (3) ’ Con ? act Act> onl y on an express 
pay, and not merely by a statement to 
Uie effect that so much is due from the maker. 
The learned District Judge has. in my opinion, un¬ 
necessarily, introduced this section to support his 
finding that this cannot be cause of action: re¬ 
ally section 25 (3) of the Contract Act does not 
at all come into this case. Neither party has ask¬ 
ed for its consideration either. The second sense 
in which the word 'acknowledgment’ has been used 
by the parties as well as by the court in some of 
the rulings cited is the one covered by S. 19 of the 
Limitation Act. In that sense, S. 19 'does not give 
rise to a new cause of action, and only keeps alive 
the pre-existent cause of action over a further 
period of limitation. We are not directly concern¬ 
ed with acknowledgment in that sense also. The 
third sense in which the word ‘acknowledgment* 
is used is where defendant gives in writing to the 
plaintiff that he owes him so much of money which 
can be an unequivocal and unqualified statement 
of liability. It can also be the result of investiga¬ 
tion of accounts and an adjustment of cross-claims, 
or payments by one party towards a loan owing 
to the other, with the final balance struck in 
favour of one party against the other; it is called 
an accounts stated, but if accepted unequivocally 
it is an acknowledgment by the party ultimately 
found to be the debtor that so much is due from 
him. There may be several instances where an 
acknowledgment can come under both the head¬ 
ings, the second as well as the third; but, in the 
present case, we are not concerned with an ac¬ 
knowledgment as giving a sufficient period of 
limitation, but one which is a fresh cause of ac¬ 
tion, a novated contract, so to say, as defined under 
section 62 of the Contract Act. 

(15) The plaintiff has taken his stand on the 
Privy Council rulings in ‘MANI RAM v. ROOP 
CHAND’, 33 Cal. 1047 PC and ’BISHUN CHAND v. 
GIRDHARI LAL’, 56 All 376 and others in which 
these were followed. The defendant No. 1 on the 
contrarv has taken his stand on the old Allahabad 
ruling ’GANGA PRASAD v. RAM DAYAL’. 23 All 
502. Viewing the document in question as an ac¬ 
knowledgment Ganga Prasad’s case rules that it 
by itself cannot be a sufficient cause of action. 
To quote from that ruling; 

“A mere acknowledgment signed by a debtor in 
the account book of his creditor showing a ba¬ 
lance standing against the debtor on an account 
which is not a mutual account, is neither an ac- 
count stated, to which Art. 64 of the LlmltaUon 
Act applies, nor is it evidence of a new contract 
which can be the basis of a suit . 

The Hi eh Court went on to point out that, 

"ta Sand an acknowledgment if unconditional. 
S 1 heM to be sufficient evidence of a new con¬ 
tract which can be sued upon, because an un¬ 
conditional acknowledgment takes a case out 
of the statute of limitation. In India it is other- 

This S has been clearly disapproved in 'MANI RAM 

S '\An H Unconditional acknowledgment Unpjes ® 
promise to pay, and the same meaning attaches 

where there is an acknowledgment of a right to 

have accounts settled, and no qualification ge 
natural inference that whoever is the creditor 
the amount shall be paid when thecondiUonls 
performed by the ascertainment of a balanc 
in favour of the claimant . 

I do not accept the defendants' argument that 

S&XhE CoS Which this principle has 
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been followed in regard to unqualified acknowledg¬ 
ments. To quote only a few of them; in ‘KAHAN 
CHAND v. DAYA RAM*, AIR 1929 Lah 263 and in 
•PUNJAB RAM v. JOWAYA\ AIR 1933 Lah 47 
•MANI RAM SETH’S CASE' was followed and a 
number of earlier rulings of the Punjab Courts 
were disapproved. In the latter case the Lahore 
High Court held that ’an unconditional acknow¬ 
ledgment implies a promise to pay*. It follows there¬ 
fore that a suit can be based on an acknowledg¬ 
ment. In ‘SHANTA BAI v. TRKAM LAL VRIJ- 
VALLABHDASS’, AIR 1944 Bom 19 the Bombay 
High Court followed the Privy Council decision in 
•MANI RAM SETH’S CASE’: 


“An unequivocal acknowledgment of a debt does 
involve an implied promise to pay it. It is only 
just to hold that if a man unequivocally acknow¬ 
ledges that a debt is due from him he should be 
taken impliedly to promise to pay it. Of course 
he may couple his acknowledgment with some 
expression which shows that he was not promis¬ 
ing to pay. But if there is no qualification the 
acknowledgment of the debt should be held to 
involve an implied promise to pay.” 

(16) Now turning to the same document, con¬ 
sidered as “account stated” we have to apply the 
principles contained in the Privv Council ruling 
•BISHUN CHAND v. GIRDHARI LAL’ (56 All 376 
PCi. The phrase ‘account-stated’ is a technical one. 
Though it has not been defined in any statute; it 
has been used in Art. 64 of the Limitation Act. 
and has been repeatedly discussed in the rulings 
of the different High Courts. The earlier rulings 
upon which the defendant has relied, this descrip¬ 
tion was restricted to cases, 


“where some cross-claims are brought into ac¬ 
count on either side and are set off against each 
other and balance is struck. The consideration 
for the payment of the balance is the discharge 
on each side. Such an ‘account stated’ dearly 
evidences a new contract on which a suit can 
be based, but where there are no demands to be 
set off against each other, but only debts on one 
side of the account and payments made bv the 
debtor on the other there is no new contract'*. 
However, the dictum in ‘BISHUN CHAND’S CASE’ 
has over-ruled these earlier dicta. 

"The essence of an ‘account stated* is not the 
character of the items on one side or the oilier, 
but the fact that there are cross-items of ac¬ 
count. 

Such a transaction is in truth bilateral and cre¬ 
ates a new debt and a new cause of action. Nor 
C u\u materi *l it seems in determining 
whether there can be an account stated, where 
the balance of indebtedness is throughout, as it 
must be at the end. in favour of one side, nor 
can it matter in this connection where the onlv 
payments made on the other side were simply 
payments m reduction of such indebtedness or 

were ( payments made in respect of other deal¬ 
ings. 

These principles have been followed in a number of 
rulings from different High Courts. 

♦wi 7 i.li h ^ VC i^ w / uUy consld *red the rulings on 
this subject cited by the defendants. But several 

1“ have ™ bearing on this question; some 

Tilwrro a C ouncil decision in 
BISHUN CHAND S CASE’ (56 All 376 PC). So 

1 not be discussed. In ‘GOPI NATH v 

1938 AU 504 ' was P^ted 
out that a mere statement of balance is not *ac- 

This is cor rect, because ‘account- 
stated involves a conscious bilateral process, while 
a mere statement of balance can be a unilateral 
admission without one of the parties applying his 
mind to the accounts. Similarly In 'SHAM LAL v 


GULABCHAND’. AIR 1935 Nag 221. it was held 
that 

-the mere signature of the debtor under an entry 
in the creditor's book that a certain amount was 
found due was not account- stated.'' 

The ruling in C. KHISTY v. K. B. SUBBAR AO*, 
AIR 1941 Nag 294. is also to the same enect. The 
basic distinction between a mere statement oi 
balance and -account stated’ is that in the latter 
case both the parties apply their minds to the ac¬ 
counts and after striking off the balancing items, 
arrive at the result that so much is payable by one 
to the other. This is exactly the position here. The 
document itself says that the parties worked out 
the accounts and found it correct and that Rs. 
34.000/- was payable by the defendants. Even an 
unqualified statement, that they accepted that 
Rs. 34.000;- as being payable by them would be 
sufficient cause of action against the defendants. 
Here the plaintiffs* position is stronger. The de¬ 
fendants themselves say that they had worked out 
the accounts. Again the bilaterality is also clear 
in that. Both the parties took part- in the process; 
and the document itself is signed by the plaintiffs’ 
Munim as well as the defendants themselves. It is 
also very probable, that precisely similar entries 
were made in the books of the defendants, which 
is yet another indication of its being a consciously 
bilateral. 

U8' The result is that viewing it both as an un¬ 
qualified acknowledgment and as ’account stated' 
it amounts to a new contract and can itself be a 
cause of action. 

(19) ‘Point No. 3’: The defendants’ argument is 
that the suit is bad. because for one thing all the 
members of the plaintiffs’ family have not joined 
as parties; for another, though in the body of the 
plaint the defendants Hira Lal and Bhaiya Lal 
have been described as Peshwas and Kart as of the 
joint family, they have not been expressly sued in 
that capacity and some other members of their 
family have also been left out. The plaintiffs' re¬ 
ply to it is that the businesses of both parties are 
admittedly joint family businesses. It is also com¬ 
mon ground that the plaintiff No. 1 and the defen¬ 
dant No. 1 are the eldest brothers on the respec¬ 
tive sides, and the managers of the joint families; 
in addition that the plaintiff No. 2 and the defen¬ 
dant No. 2 respectively — second brothers were 
helping their elder brothers in the day to day 
management of the Joint family business. The 
plaintiffs also point out that the averment in para¬ 
graph 10 of the written statement that Gulab 
Chand has been looking after the business has not 
been proved in the evidence or suggested in the 
cross-examination, and that in any event Gulab 
Chand also is a defendant. Plaintiffs say that, be¬ 
sides putting down the kartas as the parties they 
brought into these records as parties some other 
adult members also two on each side, a matter of 
prudence and caution as they knew of the busi¬ 
ness. The members of the joint families who have 
been left out on either side have not been express¬ 
ly described as minors; but are certainly, as the 
evidence shows, the sons of those already on the 
record. It Is admitted by both sides that the per¬ 
sons omitted do not take any part in the conduct 
of the day to day affairs of the respective family 
businesses. The learned District Judge has laid the 
following dictum namely; 

“If the Intention of the plaintiffs is to sue both 
parties representing the entire family on either 
side, he should bring on the record only the kar¬ 
tas or the managers suing or being sued as such, 
if some, but not all of the other members whether 
minors or otherwise are also brought on the re¬ 
cord this will be neutralising their represent*- 
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in a business that was newly started by him or 
ancestral In the present case there is no such 


tive capacity, and the suit will be brought by the 
parties in their personal capacities." 

For one thing, I find that the difficulty pointed out 
by the learned District Judge was altogether un¬ 
real; it was perfectly easy to have called upon the 
parties to bring other members on the record. For 
another, this dictum is disapproved in a number of 
decisions of the different High Courts. For ex¬ 
ample in 'TULSHI v. BISHNATH RAF. AIR 1923 
All 284 it was held that 

"Where a suit was brought against the manager 
and the adult members were also joined party 
defendants, the minor members must be taken 
to have been duly represented. It was not neces¬ 
sary that he should have been described as a 
manager or that in the plaint it should have been 
stated specifically that the defendants to the suit 
represented not only themselves, but also minor 
members. It was sufficient if in reality the whole 
of the family was represented by the persons who 
were named as defendants to the suit, it is true 
that it was unnecessary to make every adult 
member a defendant if they were represented by 
the managing member, but if for the sake of 
precaution the adult members were made parties 
to the suit that did not affect the real nature of 
the suit.” 

In 'CRETAN SINGH v. SARTAJ SINGH', AIR 
1924 All 908 it was held that 

"where all the adult members of a joint family 
appear on the record as plaintiffs or defendants, it 
is the legitimate presumption that they are act¬ 
ing as managers on behalf of themselves and of 
the minor members." 

In the ruling reported in 'GENDULAL v. JANGLI', 
AIR 1948 Nag 131, the question was whether the 
other members were bound by the decree passed 
on the basis of a promissory note executed by the 
manager of a joint Hindu family for the purpose 
of financing an ancestral joint family business; it 
was held they were. 

"The fact that the other adult members had 
joined in the execution of the promissory note 
and were made defendants in the suit would not 
lead to the conclusion that the signature of the 
managers is referable only to his personal capa¬ 
city. Signatures of the other adult members are 
obtained by the creditor merely to safeguard 

himself." _ 

(201 The ruling in 'PAPANASAM CHETTIAR v. 
MUTHAYYA CHETTIAR'. AIR 1949 Mad 625, con¬ 
tains a complete discussion of the earlier case law. 
There it was held, 

"A family is bound by a decree properly passed 
against the Manager. He need not be described 
as such in the plaint though it may be advisable 
to do so. If it appears that in fact he was the 
Manager and the suit related to joint family 
liability it must be presumed that he was suing 
or being sued in his representative capacity. The 
fact that some adult members were joined as 
parties to suit would not divest the manager of 
his representative capacity.” 

Against this, the defendants have not placed a 
single ruling to the effect that the simple fact of 
some other adult members being named as parties 
would make it a suit in their personal capacity. 
Some of the rulings placed by the defendants like 
the one reported in 'BEHARI LAL v. RAM CHAN¬ 
DRA'. AIR 1942 Oudh 335 are really suits brought 
by some partners; principles applicable to partner¬ 
ship cannot be carried over 

lies. In the case in 'BENARES BANK LTD. v. 
HARI NARAIN'. AIR 1932 PC 182 cited by the de¬ 
fendants the question was not in regard to tne 
liability of the members not noted as parties, but 
whether the debt had been incurred by the father 


£LS reSPeCUVe bUsiness « we7e joint K? 

(21 1 The result is that the suit is not bad for the 
absence on either side of certain membere of the 
th , N ° r , does this circumstance affect 

the reSVthtesiT 1 tUm * * be b0Und * 

J 2 rP°int N °- 4 \ During the hearing, the de¬ 
fendants aid not seek to reopen the accounts. Fraud 
and misrepresentation not having been proved 
there is no case for reopening. Even in regard to 
the two omissions alleged in the written statement 
the defendant has not led evidence or joined issue. 
In fact, the defendants did not produce their books* 
they called for the books of the plaintiffs, but 
would not make use of them. So the question of 
deciding the alleged omissions did not at all arise. 

(23) ‘Point No. 5*: The plaintiff has claimed in¬ 
terest at the rate of 12 as. per cent per month, 
a not unreasonable rate, if interest were found to 
be payable at all. Interest can be claimed only by 
virtue of statute, contract, or usage, or on equit¬ 
able grounds, as damages or compensation for the 
loss of the use of the principal Statute has no 
application here and the plaintiff has not alleged 
or . given evidence of any contract. The pleadings 
create a general impression that the plaintiffs want 
interest according to usage in the business; this 
by itself is not unreasonable, but it has not been 
specifically alleged in the plaint or stated in the 
evidence. Similarly, there is a case for the claim 
of interest in equity as damages or compensation 
but for some reasons the plaintiffs have not claim¬ 
ed that also. Thus not having made out the claim 
to interest on any of the four grounds which alone 
can justify it, they are not entitled to get any 
money on this account. 

(24) The result is that the plaintiffs’ appeal is 
allowed, and the judgment and decree of the Dis¬ 
trict Judge are set aside; with the reservation that 
they shall not get anything by way of interest. The 
appellate decree shall be for the principal of 34,000/- 
with future interest at 6 per cent, p. a. The plain¬ 
tiff shall also get from the defendant the costs in 
both courts, and pleaders’ fee in both the courts 
as per minimum according to the rules. 

D.H. Appeal allowed. 
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Nathmal Plaintiff-Appellant v. Ganga Vishnu 
and another, Defendants-Respondents. 

First Appeal No. 72 of 1950, D/- 8-8-1951. 

Sale of Goods Act (1930), S. 21 — Contract 
Act (1872), S. 73 — Contract for sale of goods at 
‘bilty’ rates — Implications of — Property 
when passes to buyer — Suit for damages — 
Place of suing - Civil P. C. (1908), S. 20. 

On information sent by B at Sahdol, 

A from Calcutta wired to B to purchase 
certain quantity of mahua seeds and des¬ 
patch it to Calcutta at the 'bilty cut’ rate 
quoted by B which was higher than the 
normal market rate and meant 'with the 
way bill made out’. B made the purchase 
at Sahdol and sent 2 wagons charging the 
•bilty cut’ rate. B, however, could not 
secure third wagon for 14 months during 
which the seeds were lying with B m his 
godown and deteriorated. After notice to 
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A, B auctioned the stock and sued A at 
Sahdol for the difference as damages and 
for certain other charges: 

Held (1) that under S. 21. Sale of Goods 
Act, property did not pass to A until B had 
put the goods in a wagon and obtained 
a way bill for it as the contract was at 
the ‘billy cut’ rate. A was therefore not 
liable for any damages. 

(2) That the information sent by B did 
not amount to a proposal. The proposal in 
this case started from A and was accepted 
by B at Sahdol. The cause of action there¬ 
fore arose at Sahdol, the Court at which 
had jurisdiction to try the suit. AIR (9) 
1922 Lah 100 and AIR (15) 1928 Lah 297. 
Rel. on. (Para 11) 

Anno: S. of G. Act, S. 21 N. 2; Contract Act, 
S. 73 N. 2, Civil P. C., S. 20 N. 16. 

Babu Lai Udania. for Appellant; Lai Yade- 
vendra Singh, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’22) AIR (9) 1922 Lah 100: (65 Ind Cas 282) 10 
(’28) AIR (15) 1928 Lah 297: (9 Lah 455) 10 

(’14) AIR (1) 1914 Mad 311: (24 Ind Cas 423) 10 
(’51) F. A. No. 26 of 1951: (AIR 1952 
Vindh Pr 58) H 

JUDGMENT: Tilts Is an appeal by the plain¬ 
tiff from the judgment and decree of the learned 
District Judge of Shadol dismissing the suit for 
damages and compensation for the loss suffered 
by the defendants' breach of contract for the pur¬ 
chase of about 500 maunds of mahua seeds. The 
central issue is whether the plaintiff-seller was 
bound to arrange for the wagon and loading in it; 
or whether the plaintiff vendor's responsibility end¬ 
ed when he had collected or allotted out of his 
godown stock the required quantity of the goods. 
Other questions have also been raised such as the 
jurisdiction of the court at Sahdol to entertain the 
suit, the non-joinder of minor members of the defen¬ 
dants’ family, and about details such as the real 
price at which the stuff was sold off, interest stor¬ 
age charges and the Uke. 

(2) pie plaintiffs case is this. He does business 
at Sahdol among other things in Mahua seeds. 
Defendants, who are two brothers managing a Joint 

n1!dnHfT b 'th neSS at Calcutta ’ ord ered, from the 
S 6 Wagon loads of Mahua seeds, in 
round figures a quantity of 1500 maunds. The 
plaintiff despatched two wagon loads immediately 
after receipt of the orders on the 25th and the 28th 
November 1947. He had also collected the proper 

> L° r thc 3rd wagon ,oad - but could not des¬ 
patch it because a third wagon was not available 

of rp^ ot 0 V M 81631 dearth of wagons, and inspite 
»iffTf td attcmpLs - Fro m time to time the plain- 
Uff was writing to the defendants to send their 

moro a n d make thcir own arrangements, but for 

ah th^ a n, 3 y tt T the defcndan ts failed to do so 
All the time, the quantity of mahua seeds was 

stored up in the plaintiff’s godown, and was drying 
tw t deter iorating. Ultimately after more 
than one year, the plaintiff noticed the defendants 
that unless they paid up and took delivervofthe 

troncooM fr< 2? them the loss es Incurred in th* 

defendan ts still failing to take 
deln ery, the goods were auctioned on 2-5-49 There 

1( f £ weight by the drying up of the seSs 
Again, as the market price had fallen nnH 

deterior ated the plaintiff could get orty 

SSkSsSHSs 


sides, there were the godown charges for the stor¬ 
ing, and looking after of the bags, which had be¬ 
come defendant's property; then there was interest 
at 1 per cent, per month customary in the trade, 
and one or two small items such as correspondence 
charges, discount on hundis that had been dis¬ 
honoured. and the like. The total claim came to 
Rs. 7,000/- in round figures. 

(3) The case of the defendants was that if there 
was a cause of action it arose at Calcutta, where 
the plaintiff's offer to sell was accepted by them. 
At a late stage, the defendants alleged that the 
pltffs brother Kedar Nath had come to Calcutta, 
had entered into an oral contract supplementing 
the written contract of the letters and the tele¬ 
grams. However, not being pleaded in the written 
statement or put to the plaintiff in his examina¬ 
tion this story of Kedar Nath's contract will be 
ignored. The defendants aver that the non-joinder 
of other members of their family makes the suit 
bad. Further, out of their order two wagon loads 
had been delivered to them according to contract, 
and they had paid for them on the plaintiff’s in¬ 
voice. though he had inserted wrong items and had 
made false representations about the price. As 
for the third wagon load, the defendants were not 
liable to pay anything until the goods had been 
loaded in the wagons and the way-bill forwarded 
to them; for they ordered not at the market rate, 
but at what is called ••bilti-cut”. If, therefore, 
the plaintiff had purchased or had allotted from 
his stock a wagon load, the defendants were not 
liable until the plaintiff had loaded them in a 
wagon, and made the way bill available to them; 
property passes on to them only after this was 
done by the plaintiff. They point out the parties’ 
conduct in support of this; in regard to the two 
wagons sold on the same arrangement, they paid 
up. over and above the bilti cut rate, the charges 
of cartage to station, coolies’ wages for the load¬ 
ing, and even tips to the railwav servants. Again 
they had refused to pay even Rs. 1,000/- as ad¬ 
vance against the goods ordered, and alleged to 
have been purchased, but not loaded and covered 
by a way-bill. For nearly one year, they were will¬ 
ing to take delivery, if the plaintiff sent the wav- 
DUi. At one stage they even offered to trv to 
obtain a wagon, so as to help the plaintiff, and not 
because they were obliged to do so. If inspite of 
all this, the plaintiff could not send the third 
wagon load, loaded and way bill forwarded, in 
other words, as bilty cut. he has to suffer the 

Eh*?*, defendant also Pointed out that the 
plaintiff had been negligent and that the storv of 

12/ i 2 '\*i a fictiou ' The defendants 
also attack the plaintiffs account on several de¬ 
tails. and his claim to interest. 

** acccptin £ the defendants’ 

Ca *?!;/*D e • e * ai ^ ed Dlstrict Judge dismissed the suit. 
,, (5 Point- No. 1’: The main question is whether 
the contract was that the plaintiff should give the 
kui «? S J oaded ln a wagon, that is. with the wav 
p."I made out - or whether he was to buv oulv in 
the market at Sahdol, and let defendants make 

i!!T ingernc, ? t thr own responsibility. 
The plaintiffs case is that he arranged for the 

wagons for the first 1.000 mds. not as a part of the 
w tn C v,- bUt /if a * hclp to the defendants. Accord- 
^ 1Tn ‘ i he Mahua became the defen- 

AS" “ u,ey 

sjes. •ft.-sas 

eUw- we are concerned with is the one written hv 
d 5>’SS™ 0 ,S' " c “ d “ n, s W-U-W7 (EX. 

Tl*£rSZt\*°* DhRnro J Natmal of Sah¬ 
dol, This Is to inform you that Mahua seeds are 
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out of it being called "bilty katna”. The plaintiff 
was throughout stating that there were two rates 
one thp ppnprnl murtot mtn op.i — iu. t.i»* 


still cheap here, but with increasing demand. If 

you are interested please wire urgently; price of __ . . .. 6 W1C1C „ C1C 

Mahua seeds is from 2 sr. 14 chh. to 2 sr. 12 chh. one the general market rate and the other 

per rupee; customs six annas per md.;.cut rate, the latter being alwavs higher ir 

"Tliis is the rate to-day. and the booking is also 


--— —-.> * - - -—- 

open. If you like you may purchase and send your 
men. Bilty cut rate for Mahua seeds Rs. 16/- to 
Rs. 16/8/- per maund." 

At 2 sr. 14 chh. to 2 sr. 12 chh. per rupee it works 
out to Rs. 14/- to Rs. 14/8/- to the maund and the 
bilty cut rate is about Rs. 2/- higher. On receipt 
of this letter, the defendants wired for: 

“two wagon loads ‘bilty cut’ with bags including 
your commission at Rs. 16/8/- good quality.” 

(Ex. D. 2) 

The plaintiff did not accept this offer, but sent a 
letter <Ex. D. 3) on the 21st November. 

“With compliments from Dhanraj Nathmal of 
Sahdol. Please note that the rates are increas¬ 
ing and now Mahua seeds sell in the market at 
2 sr. 6 chh. and 2 sr. 5 chh. a rupee. If you are 
interested please buy. Please note that Godhra 
and Calcutta mill people are purchasing here. 
Mahua seed bilty cut rate Rs. 18/- toRs. 18/8/-." 
While 2 sr. 6 chh. and 2 sr. 4 chh. a rupee works 
out to Rs. 16/13/6 to Rs. 17/4/- to a maund the 
biltl cut rate is about Rs. 1/4/- higher per maund. 
Upon this the defendants wired on the 26th: 
“Your letter 21st purchase 500 mds. Mahua seeds 
profitably. Wire.” (Ex. D. 5) 
letter was also sent to confirm this. On the 
27th or 28th the plaintiff replied that he had pur¬ 
chased 500 mds. at Rs. 18/- per maund. and upon 
getting the indent for wagon he would despatch it, 
and forward the way bill and invoice. The plain¬ 
tiff adds: t # .. . - 

“vou can get 2 to 4 thousand maunds of the stun 
as every day 1.000 to 2.000 bags are coming in. 
If you are in need of the tisi, please write to me. 
The bilty cut rate for tisi is Rs. ]*'**- ** JJf* 
19/-. In the bazar, you can get it at Rs. id/- per 

maund." 

Thus for tisi also, there are two rates:- the orm- 
nary market rate and the bilty cut rate, which£ 
substantially higher. Then we come to the defen 
dants 1 letter of the 28th exhibited as Ex. P i- 
• I am in receipt of your telegram. You state you 
have purchased 500 mds. of mahua seed at Rs. 18. 
This looks rather high, and >ou ha\e cnarg 
more items. Please send two more wagon .loads 
that is 1 000 mds. of Mahua seeds at this rate 

and Keep “ toprtUn* 

^ . Txro or* not directly concerned with the first 

anti Xi nor with the second wagon load of 500. 
wagon load, no _ rr»H as per quota- 

which {^.“^to^eletter of 21-11-47. As already 
tion conta market ra te then was Rs. 16/13/6 

/o S 17/4? and the bilty cut rate was Rs. 18/- 
0 , 0 / 0 /- In other words about Rs. 1/4/- or 

7a Sr cent higher than the general market rate 
himself supplied the first wagon load 
wA bilty cut rate, and at 

tS°rtheVrde'r ™ ill''the th£ f SS^Sds had 

Sfs^taSVto a consideration of what is 
n 'Int bv a bilty cut rate. Literally. It means 
"wTthway bill made out”, bilty being the.name.for 
the way bill, or the railway receipt, and the making 


one me general market rate, and the other the bilty 
cut rate, the latter being always higher, in this in¬ 
stance by 7 or 8 per cent. Obviously this extra 
was to compensate the vendor for his obligation to 
get wagons, and see to the loading. It is here that 
S. 21 of the Sale of Goods Act comes into opera¬ 
tion. 

“Where the seller is bound to do something to the 
goods for the purpose of putting them into a 
deliverable state, the property does not. pass un¬ 
til such thing is done and the buyer has notice 
thereof." 

In the present case until the seller puts them into 
the wagon, and obtains a way bill, and informs 
the buyer, property does not pass to the latter. This 
is exactly what the seller himself has been doing in 
regard to the two other wagon loads. He has load¬ 
ed them, got the way bills and made his invoice. 
An examination of the invoice shows that he has 
charged the bilty cut rate plus certain customary 
charges of the bazar, plus the cartage to the station, 
and the loading charges, and even the tips given 
to the railway servants. The way bill and the in¬ 
voice go to the plaintiff's banker, the defendants 
get information, pay the banker, obtain the way 
bill, and take delivery at a siding near Calcutta. 
Had the contract been for purchase in the open 
market, it could be contended that S. 20 applies 
and the possession passed to the purchaser as soon 
as the contract was made, or when the property 
was obtained: but that is not the case here. There 
is vet one more circumstance supporting it. If the 
property had passed to the purchaser as soon as 
the goods were collected or allotted in the plain¬ 
tiff's godown then the plaintiff would be en¬ 
titled to payment even at that stage. While send¬ 
ing the invoice for the second wagon load the plain¬ 
tiff wanted Rs. 10,000/- as against the price of 
their consignment, including a further Rs. 1,000/- 
by way of advance. The defendant refused to 
accept it. The invoice was corrected to the price 
of the goods already despatched and then the defen¬ 
dant paid. Even apart from it, the correspondence 
leaves no doubt that the contract was at the bilty 
cut rate, with the seller's obligation to load the 
goods in the wagon and obtain the way bill. 

(8> While two wagons were available the third 
could not be obtained for nearly 14 months. It is 
unnecessary to discuss the correspondence of the 
time, which naturally shows increase in impatience 
on both sides. At one stage, thc defcndants also 
promised to trv, but failed, to obtain the wagon 
from their end.' I do not see how it could be argu- 
ed from this, that the defendants were liable to 
arrange for the wagon and should have sent their 
oSTmen to take charge of the property. Some 
cases "have also been cited, but they are ones, in 
which the property had already passed tothe pur- 
rhWr Here the property has not passed to. the 

Durchaser and could mt pass till the loading and 

^Ktainlng'of the wav bill. The plaintiff’s present 
S5£& Zle been perfectly correct had 
there been no obligation on his part to do anything 
mnre than lust to purchase and store the goods. 
In that case the property would already have pass- 

IS? M 

ZTmTJleTin'S ?iSSTSi the 

suit was bound to fall. 
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(9) ‘Point No. 2': Then comes the question of 
jurisdiction. In the present case we are concern¬ 
ed with the contract contained in Ex. P 1 dated 
28-11-47. In this it is the defendants that propose 
that a further quantity of two wagon loads may 
be purchased and despatched immediately. This 
proposal is received by the plaintiff at Sahdol, and 
is accepted by him. The defendant's argument 
seems to be that it was the plaintiff who proposed 
in his letters dated 16-11-47 and 21-11-47. and it is 
the defendants, who accepted the proposal at Cal¬ 
cutta. and communicated the acceptance by his 
first telegram ordering 500 mds. But the defen¬ 
dant has to meet two difficulties. The first diffi¬ 
culty is that in regard to the first order of 500 mds. 
itself: the second is that whatever might be the 
position in regard to the first order of 500 mds.. 
the second order of 1.000 mds. more is proposed by 
the defendant after he gets notice of the sendee 
of the first order. Again, even in regard to the 
first order of 500 mds. my view is that the letters 
of the plaintiff dated the 16th and the 21st Novem¬ 
ber arc not proposals at all. They are merely pieces 
of general information. One thinks of a catalogue, 
but these letters are even less specific than a cata- 
louge. The proposal really comes, when upon hear¬ 
ing that the booking is open, and Mahua seeds are 
still cheap, the plaintiff orders. The telegram of the 
21st, ordering at Rs. 16/8/- was a proposal which 
the plaintiff did not accept for reasons he has stat¬ 
ed in his letter. The second telegram of the 26th 
is a proposal. It does not fix the price, but wants 
the plaintiff to purchase ‘•profitably, he purchases 
on his own responsibility at the bilti cut rate of 
Rs. 18/- quoted by him. The plaintiff argues that 
this makes him what is called a pakka arathia, but 
that has no bearing on the present case. The point 
is that even the first order was proposed by the 
defendants in this telegram and was accepted by 
the plaintiff at Sahdol. Hearing of this the defen¬ 
dants makes another proposal now at the same 
rate as the first order and for 1.000 mds. This is 
\? nd was acce P ted ^ the plaintiff at Sah- 
doi. So the cause of action arose at Sahdol and not 
at Calcutta. 


(10) The question of junsdiction in such ctu 
is somewhat ticklish and no two cases are alike. T 
lffie is most often to be drawn between a pie 
of information, or as for that matter a catalog 
and a specific proposal. A number of rulings ha 
^ e <*,b y both sides; plaintiff naturally re 
’^. u P° n . tho f e i which information like the o 
sent by him has been described as somethin^ l< 
than a proposal, and the defendant those in whl 
letters sent in somewhat similar clrcumstanc 

w ldere , d t0 be not mere »y information 
quotation but regular proposal. In the case repo 

m?K-4T?c.ram DMARAJAPPA v - MADDOT 

A. L R. 1914 Mad 311 it h 
held ^ at cause of action arose in a sin 
wbe . re toe goods were consigned to 1 
r : h In thls . case . th e goods were to be consig 
FmM ar mm, t , SahdoL The case reported 

7^R^J R ulrT D rY R . GA PRASAD MUTSADDI Li 
RULIA MAL DOOGAR MAL* A T 
(9) 1922 Lah 100 is similar to the present or 

rontainhS d th h Hr ^ post ™ rd sent vendc 

to w£ SSS" 8 a , nd ^g the purchas 

wire, if he wanted goods, was 

an offer ln toe same w 
as catalogue of goods sent out by any she 

SSt Ac!* Th° P0Sal , Wlthln the mea "tog of Co 
^ con , tract was completed whe 

signified," ^ rGCelved by wIrc and acceptan 


NARAwT r T Ci ri‘ n ,£? AMB0 ° MAL v. RA\ 
NARAIN, A. I. R. (15) 1928 Lah 297 the prlnclpa 
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in the position of the present defendants was suing 
a commission agent in the position of the present 
plaintiff. It was held that: 

"The suit must be instituted at the place where 
the commission agent carries on his business and 
the principal cannot sue him at the pkue from 
where he sent the order. 

Thus I hold that the court of Sahdol has juris¬ 
diction to try the suit. 


(lit Point No. 3: The defendant also avers that 
the nonjoinder of the minor members is a defect 
in the framing of the suit. That this is not a 
defect has been held in a number of rulings which 
have been cuscusscd and followed in a recent deci- 
s i°, n to„to' s Court (First Appeal No. 26 of 1951 
BADKULAL v. BHAIYA LAL\) 

(12t The other points that were raised for dis- 
cussion were on matters of detail, and about inter- 

onlvTf?! hi°ri U h ha w e m ari f 0n for consi deration 
liable* f/r ee “ held that th e defendants are 

bab ‘‘M L d T? ges ,' on the v,ew ta ken here in re¬ 
gard to the defendants' liability, they do not arise. 

was 13) ri^nv r ri SUlt ‘ S ^ the suit of the plaintiff 
Q15 ! n ‘ ssed on toe main ground. His 
™J^V S , also , dl sunssed. Costs to the defendant- 
respondent and pleaders - fee according to rules. 

D-RR ' Appeal dismissed. 


Dy. Commis- 


KRISHNAN J. C. 

Jangjeet Singh, Applicant v. 
sioner, Panna. Opposite Party. 

Writ Appln. No. 13 of 1952, D/- 4-3-1952. 

re2dy C °op S en Uli0D ° f ***’ Atl 226 ~ Other 

n f A *L aPPl ! Cati0n . under Art - 226 tor an order 
PannZ nnt . u r e . oi Prohibition on the D C 

deH^n enJ f°‘ ning hlm from executing the 
J p °" °f award given by the Maharaja 

to certain ,0 u he ,guzara ' pa - vabIe 

tho , " 1 r bra nches of his family by 

estate said "to'h h ° * S the Proprietor of an 
estate said to be governed by the rule of 

primogemturo is not maintainable Tf the 

exhaiKteH h r Reveaue Courts has not been 
4 . Cases o{ this class are within 
he jurisdiction of the revenue Courts. The 

Revenue Board is the highest revenue Court 
and a party who still has the right of 
moving it. cannot apply f or a writ simply 

has a il Se f fe - r w an adverse decision. If he 
?Ann f 1 right by limi| ation then also he 
cannot seek relief by asking for a writ 

Article 226 is not meant to be a refuge for 
btigants who are either diffident of success 
m the regular Courts or have got time-bare- 

raia-f H S ‘ F - Urther ' where ‘He Panna Maha¬ 
raja s decision was given 4 years ago and 

the applicant has tried to avoid it by just 

S ght V ,t does , not He on him to say 
now that continuing his litigation in revenue 
courts would involve delay. (Paras 2, 3) 

(b) Constitution of India, Art. 226 — Discre¬ 
tion how to be exercised. uiscre- 

22 ™! j r Sd ; Ct |,° n ° f High Cour *s under Art. 
226 is essentially one of equity, and by its 

5„rr When the jX 

metion is discretionary and equitable 

courts are bound to consider whether the 

applicant has himself been acting in a fair 
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and straightforward manner. When he acts 
in a patently dishonourable and unjust 
manner, Courts should refuse to give him 
any assistance. 

Where the applicant was under an obliga¬ 
tion to provide maintenance grants to the 
junior branches, as long ago as 1948 he 
invited the decision of Maharaja of Panna, 
and, at all events, tacitly acquiesced in 
it, and did not question it for nearly 4 years 
but later, wanted to go back on the decision 
in the hope that because of the political 
and administrative changes he would be able 
to show that the revenue Courts under the 
present set up could not execute an order 
by Maharaja of Panna in his capacity of 
highest revenue authority, the Judicial Com¬ 
missioner’s Court will refuse to exercise its 
equitable jurisdiction to assist the appli¬ 
cant in practising inequity. (Para 4) 

Lai Praduman Singh and Janki Prasad, for 
Applicant. 

ORDER: Tliis is an application under Art. 226 
of the Constitution tor an order of the nature of 
prohibition on the D. C. Panna enjoining him from 
executing the decision or award given by the Ma¬ 
haraja of Panna on 30-4-1948 in regard to the 
‘guzara’ payable to certain junior branches of his 
family by the applicant who is the proprietor of 
an estate said to be governed by the rule of primo¬ 
geniture. 

(2) Cases of this class are within the jurisdic¬ 

tion of the revenue courts. The order of the 
Deputy Commissioner is appealable to the Com¬ 
missioner with a further right of appeal to the 
Board of Revenue in certain cases. The Commis- 
Isioner of Bundelkhand had decided that the award 
lor the judgment of the Maharaja of Panna given 
before he retired from that office, was executable 
by the Dy. Commissioner. Probably in ignorance 
of it, an appeal was filed which by certain rules of 
practice was heard by the Commissioner of Baghel- 
khand in his capacity of Additional Commissioner 
Bundelkhand. He decided that there being al¬ 
ready an order by the Commissioner Bundelkhand. 
he. as Additional Commissioner had no more luris- 
diction to decide the matter. The applicant has 
now either to acquiesce in that decision, t ° 
ject to limitation and other condition, to nio\e 
the Board of Revenue. . 

(3) There are three strong reasons why this 
application cannot be entertained at tins stage. 

The remedy in the Revenue Courts has not been 
exhausted. It is of no avail for the applicant to 
sav that he does not want to go to the Board of 
Revenue because the Commissioner Baghelkhand 
is also a member. The Revenue Board s the 
highest revenue court and a party who still has 
thP n>ht of moving it. cannot apply for a writ 
isim dW* because*he fears an adverse decision If he 
IhSst the right by limitation, then also he cam 
not cppk relief by asking for a writ. Article 226 
U not meant to be a refuge for litigants who are 

h^e'got^mmbarre^'ci^es. 0 SeconSJ.^th? Paima 

StTrrsfsK 

fav X delay has been the choice of the appli- 
Sit himself and he cannot, after 4 years try to 
hustle matters by moving applications under 
Art. 226 of the Constitution. 

(4) Thirdly, the jurisdiction of High Courts under 
|Art. 226 is essentially one of equity, and by its very 


A. Lit 

nature discretionary. It does happen by the venr 
imperfection of the law, and the uncertainty of 
people s notions about morality, that Courts some¬ 
times have to give decisions which in effect rua 
counter to the dictates of honour and justice. But 
when the jurisdiction is discretionary, and equi¬ 
table. courts are bound to consider whether the 
applicant has himself been acting in a fair and 
straightforward manner. When he acts in a 
patently dishonourable and unjust manner, courts 
should refuse to give him any assistance. This is 
implied in the maxims, “He who seeks equity must 
do equity". He who comes into equity must come 
in clean hands". 

In the present case, it is beyond doubt that the 
applicant is under an obligation to provide main¬ 
tenance grants to the junior branches. As long ago) 
as 1948, he invited the decision of Maharaja of 
Panna, and at all events, tacitly acquiesced in itj 
and aid not question it for nearly 4 years. He now 
wants to go back on the decision, not because he 
was not a consenting party, nor because there was 
any coercion, but in the hope that, because of 
the political and administrative changes, he will 
be abie to show that the revenue courts under the 
present set up, cannot execute an order by Maha¬ 
raja of Panna in his capacity of highest revenue] 
authority. Whether or not he is going to succeed 
in proving this and thereby preventing the award 
from taking effect is his look out, but this attempt 
is patently unfair and unequitable. Therefore,, 
this court refuses to exercise its equitable juris¬ 
diction to assist the applicant in practising in-! 
equity. 

(5) The result is that the application is sum¬ 
marily dismissed. 

B D.H. Application dismissed* 
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KRISHNAN J. C. 

Hukumchand Jain, Accused-Applicant v. Ram 
Saroop. Opposite Party. 

Criminal Revn. No. 17 of 1952, D/- 13-3-1952. 

Criminal P. C. (1898), S. 517 — Restora¬ 
tion of status quo ante. 

S. 517 enables the Court to restore the 
property to the party claiming possession,, 
but it is neither possible nor proper for it 
to investigate questions of title. If no offence 
is proved to have been committed, the Court 
should restore the status quo ante If an 
offence has been committed then also the 
status quo is to be restored, but not the 
one before the seizure of the goods by the 
police, but the one before the commission 
of the ofTence in respect of the goods. The 
subject matter of an alleged burglary was 28 
bags of rice, which according to the com¬ 
plainant had been placed in a godown locked 
by the Agent of a Bank. In the course of 
the investigation, the Police seized the bags* 
prepared a search list, noting that they were 
recovered from the possession of the bank, 
and were left with the agent of the bank 
on his executing an undertaking «> pro¬ 
duce them when called upon to do so lnere 
was an inquiry into the case, but it ended 
in a discharge. 

Held that the Court was bound to restore 
the status quo ante before ^ 
the goods by the Police. At that stage th 
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bags were in a godown along with the other 
bags of rice locked by the agent of the 
Bank, and therefore in his possession and 
control. The bank was not claiming posses¬ 
sion by virtue of entrustment after seizure. 

It demanded the restoration of status quo 
ante, which was quite unanswerable. 

(Paras 4, 6) 

Anno: Cr. P. C„ S. 517, N. 10. 

Hanuman Pd„ for Applicant: Anand Chand 
Joshi, for Opposite Party. A. A. G. Moti Lai 
Verma, for the Government. 

ORDER: This is an application in revision by 
the aggrieved party from an order of the learned 
Sessions Judge under S. 520, Cr. P. C.. restoring 
to the opposite party. Bank of Baghclkhand, the 
exhibits seized in a case under S. 457 I P c 
which ended in the discharge of the present appli- 
cant. 

(2) The facts of the case are the following. One 
Kashj Prasad lodged a F. I. R. under section 457. 
I- P. C. with the police against the applicant. 
The subject matter of the alleged burglary was 28 
J*®* °. £ rlce . which according to the complainant 

S had since been P laced in a godown at 

Sahdol and locked by the Agent. Bank of Baghel- 

toand In course of the investigation, the Police 
sazed them, prepared a search list, noting that it 
i re f?°^ red from the Possession of the bank. 

!$ f t< then * mth the a?ent 011 his executing an 
undertaking to produce the articles when called 

“ lnqUiry ** the Case ‘ 

(3) Sometime after the discharge, on the appli¬ 
cants petition, the Magistrate ordered that the 

Srei P S ty . Sh0 "“ be .« Bed upon t0 deliver him 
the bags of rice. The latter went up in appeat 

P - c - and the S. J.. who set 
aside the Magistrates order and directed that 

Bhclkh^rt rtie p Sh0U m be Ieft * ith the Bank of Ba- 

(4) s. 517 Cr. P. c., enables the court to restore 

if is P neluS Party clainilng Possession, but 

it is neither possible nor proper for It to investi- 

P*® questions of title. If no offence is proved to 

“™ l ted ' th f court should restore the 

? uoante - If an offence has been committed 

the oM^ffr'; n atUS qU ° is 10 be restore d. but not 

before the seizure of the goods by the PoTce At 
»and therefore in his possession and control ' 

arH 

mmrnrn 

Pledged goods were 32 [here because 


to claims and liabilities cognisable by the civil 
courts. The criminal court cannot go into this, 
its sole test being possession before seizure by the 
police. The godown was locked up by the bank, 
which is the clearest evidence of its possession over 
the goods. In fact, it was with the assistance of 
the bank agent and from his possession that the 
Police seized the bags. They have made notes to 
this effect in the search list; throughout the case, 
the applicant aid not suggest that the search list 
was wrong and the recovery was from him 
and not from the bank. 

(6) After the seizure the bags were entrusted to 
the ageut of the bank. Had this been the only 
ground on which the bank claimed to be in posses¬ 
sion. the learned Magistrate's order would have 
been quite correct. The bank was bound to deliver 
the goods to whosoever the court directed. In thel 
present case, however, the bank was not claiming 
possession by virtue of this entrustment; it de¬ 
manded the restoration of status quo ante whichl 
is quite unanswerable. 

(7) The result is that the application is without 
substance and is dismissed. 


B. D.H. 


Application dismissed. 
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KRISHNAN J. C. 

,.. Indra Bahadur Singh, Applicant v. State of 
Vindhya Pradesh. 

Criminal Ref. No. 161 of 1951. D/- 6-10-1951. 

(a) Criminal P. C. (1898), S. 145 - Civil 
Court s decision declaring person’s title and 
confirming possession — Magistrate cannot hold 
otherwise, only two days after decree. 

Where the highest Civil Court declares 
the title of a person to a land and confirms 
his possession, the magistrate cannot only 
two days after (he decree, hold otherwise 
in a proceeding under S. 145 Cr. P. C. spe¬ 
cially wnen no change in the situation and 
he circumstances have taken place since 
the filing of the civil suit. Proceedings 
under S. 145 are nof of the nature of 
criminal proceedings properly so called 
where the Criminal Court has to arrive at 
a finding independently of any decision of 

n rt C ‘ V1 i . C £ Urt - (Nature of proceedings 
under S. 145 indicated). Case law Ref. 

Anno: Cri. P. C„ S. 145, N. 5. 10."“ 6 ’ ^ 

J* C. (1898), Ss. 107 and 145 _ 
Proceedings under, when should be taken — 

'° f “WfBtrate — Question of possession 
decided by Civil Court — Proper pro¬ 
ceedings are under S. 107 and not S. 145 

Whenever a dispute likely to result in a 
breach of the peace is brought to the notice 
t hc , ™ e ' st , ra ! e ’. he , ma y Proceed u/s. 107 
° r m the Magistrate who has 

to make the choice, and not the Police Offl- 

m the . pr . ivate Party Petitioner. In fact, 

mLl 1 th‘ Str l e can proceed under a section 
other than the one noted in the report or 

7 pe V‘ I0n which is only to apprise him 

?aw^ e At a th/c nd iS r ° l meant t0 d ^ clate the 
h ame t,me ' the Magistrate can¬ 
not choose one or other section arbitrarily 
but should follow judicial principles If 
pnma facie, it appears that there is a gel 
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nuine dispute in regard to possession, and 
prima facie claims of both the parties need 
investigation, then at all events S. 145 
should be applied. If on the other hand, 
the question of possession has either been 
decided by competent courts, or the conten¬ 
tions of the parties are such, that no rea¬ 
sonable man would be in doubt as to which 
party is in possession, then it is a case for 
action u/s. 107, against the party that prima 
facie seems to be indulging in a pretence. 

It is obvious that, unless it appears in course 
of the proceeding that the claim of this 
party is something more than a bare pre¬ 
tence. S. 145. Cr. P. C. should not be 
brought in. For, really, there is no dispute 
about possession that requires the Magis¬ 
trate’s decision. (Para 10) 

Anno: Cr. P. C. S. 107 N. 2 and 4, S. 145 N. 59. 

Vindheshri Prasad, for Applicant; Gurpra- 
sanna Singh, for the State of V. P. 

ORDER: This is a reference by the learned 
Sessions Judge, Satna. recommending that the 
finding of the learned Magistrate in a proceeding 
under section 145. Cr. P. C. may be set aside, and 
Indra Bahadur Singh who was the defeated party 
in that proceeding may be declared to be in po¬ 
ssession of lands in the proceedings. The only 
question is whether, the highest civil court having 
already declared the title, and confirmed the pos¬ 
session of Indra Bahadur Singh, it was at all 
open for the learned Magistrate to hold otherwise, 
in a proceeding started within two days after that 
decision. 

(2) These lands lie in what used to be the Ko- 
thi State. Indra Bahadur Singh, and 
one Sarju Prasad Singh. Pawaidar disputed about 
this land; on 19-4-48, the Maharaja of Kothi de¬ 
cided that the former was entitled to be put into 
possession in execution of which order, the Teh- 
sildar gave delivery of possession on 18-6-48. Early 
in 1949 the Police gave a report that in regard to 
these lands there was a dispute between Indra 
Bahadur Singh and Bhagota and Ram Sajiwan 
Kachis, who claimed that they were tenants on the 
land from before, and were not affected by the 
Maharaja’s decision as they were not parties to 
that dispute. Indra Bahadur Singh seems to have 
contended that he was in possession and that 
these men had been set up against him by the de¬ 
feated pawaidar. Be that as it may, the Magis¬ 
trate dropped the proceedings because there was 
nothing on the land and no finding on possession 
was called for. As for the crop on the Khalihan 
which the police had taken in their charge, he 
ordered that it might be given to the party “from 
whose possession it had been taken”, without pre¬ 
cisely directing to whom it should be given. In 
effect, tills order amounted to the learned Magis¬ 
trate’s delegating his discretion to the Police 
Officer, who had to decide to whom the crop should 
be given; he seems to have given it to the Kachis. 

(3) Indra Bahadur Singh thought that this was 
a cloud cast on his title and filed a suit for declar¬ 
ing title, in which he stated that he was not ask¬ 
ing for possession because he was already in pos¬ 
session and that he had not been ousted- Ho fur¬ 
ther asked for a money decree against these defen- 
dant-s for the value of the crop. The suit was d e dd- 
ed in favour of Indra Bahadur Singh, but he wns 
not given a decree for the money. The Kachhi de¬ 
fendants went up in appeal alleging ‘inter alia .that 
no restoration of possession was asked for. Botn 
the District Judge and the High Court of that time 
gave a finding that no restoration of possession 


A. I. B. 

was necessary, as the plaintiff was already in po¬ 
ssession, and explicitly ordered that they were con¬ 
firming his possession. 

(4) The High Court’s judgment was delivered 
on 17-7-50. On the 19th July, the Kachi defen¬ 
dants went up on the land, armed with lathis and 
prevented the plaintiff Indra Bahadur Singh from 
cultivating it. The Police Officer, who had every 
reason to be apprised of the civil court’s decision, 
gave a report for action under sec. 145 Cr. P. C. 
The learned Magistrate held that the actual cul¬ 
tivating possession was with the Kachis and he 
accordingly maintained it. Indra Bahadur Singh 
applied in revision before the Sessions Judge who 
has made a reference recommending that the de¬ 
cision of the Magistrate should be reversed and 
Indra Bahadur’s possession maintained. 

(5) The highest civil court having decided on the 
title and confirmed the possession of Indra Baha¬ 
dur Singh, the question is. whether immediately 
after it, the Magistrate should at all consider whe¬ 
ther the defeated party was in possession from be¬ 
fore. This case is to be distinguished from others 
in which the dispute about possession starts some¬ 
time after the civil court’s decision and there is 
the possibility of some change in the meantime. 
Another feature of this case is that, it is common 
ground that during the civil litigation there was 
no change, and the position was exactly the same 
at the end as in the beginning. On behalf of In- 
dra Bahadur Singh, who has appeared and sup¬ 
ported the reference, the point taken is that the 
civil courts including the very highest have decid¬ 
ed not only that he had title, but also that he was 
in possession; it is not merely a case of the pre¬ 
sumption of possession following title, but an actual 
judicial finding to that effect. On the ground of 
public policy, as well as according to the ruling re¬ 
ported in ’MAKHAN LAL v. MANGAL’. 1942 All LJ 
629. in a proceeding u/s. 145, Cr. P. C. the criminal 
court should respect to the findings of the Civil 
Court. As against this, the opposite party, who 
have appeared to contest the reference, argue that 
the judgment of a civil court is not admissible in 
a criminal case. Further, that a decree confirming 
possession is no better than a bare declaration, and 
cannot bar the criminal court from holding that 
the person whose possession is confirmed was not 
in actual possession on the date of the decision. 
As authority for it. is cited the case reported to 
•RAGHUNATH SINGH v. EMPEROR’. AIR 1936 
Pat 537, distinguishing the earlier rultog °f toe 

NATH^DAS v A EMpSoR‘. AIR 1932 Cal 293 and 
KiSdRAHMAD', AIR 1945 PC 1 

These were criminal cases properly so called 
in ShS the quesUon was whether the person on 
trial should be found guilty or not. A proceeding 
■ 7? ,45 Cr P. C. is a criminal case only in the 
sense that its primary purpose is to keep the peace, 
onri that a Magistrate deals with it. Otherwise, 
ft ?s not a cSal case properly so-called, where 
the* 5 issue is whether a particular person tagigfr 
and therefore liable to punishment under the law. 
Fcrin ^ decision in a criminal case properly so^ 
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a civil court not at all with a view to reagitaling 
the question of guilt or innocence, but with a view 
to deciding the claims to property, or to damages. 
That is why in the rulings cited by the opposite 
party, it was held that the criminal court should 
consider the question before it independently of the 
decision of the civil court. In the Patna case RA- 
GHUNATH SINGH v. EMPEROR*. AIR 1936 Pat 
537, the Sessions Judge had considered the MunshTs 
decision confirming possession, but declined to ac¬ 
cept it as binding. The High Court itscll thought 
that the decree was ‘'apparently based on wrong 
conclusions*', and that ‘ the winning party there, 
Suchit Singh was not actually in the possession 
of the lands.” Be that as it may, the High Court 
held that the Sessions Judge's decision cannot be 
challenged, 

"on the ground that the weight he attached to 
this opinion of the Munslff was less than that 
required by law.” 

In the Madras case 'RAMANAMMA v. APPALA- 
NARASAYYA*. AIR 1932 Mad 254 it was an allega¬ 
tion of defamation being agitated in the Civil 
Court and also in the criminal court. Naturally 
each court had to consider the case before it in¬ 
dependently of the opinion of the other court. In 
the Calcutta case reported in 'TRILOKYANATH 
DAS v. EMPEROR*, AIR 1932 Cal 293. it was a trial 
by a jury in which the question of possession of 
some land was a material fact in issue. Obviously, 
the jury had to form their own opinion on this 
fact and the prior decision of the Civil Court did 
not conclude it so far as the question of guilt was 
concerned. In the P. C. ruling 'EMPEROR v. NA- 
SIR AHMAD*. AIR 1945 PC 18, there were manv 
questions, but in regard to this point it was held 
that in considering the guilt of innocence of a party 
the criminal court should take into account the 
material before it and not be bound by any civil 
court’s decision. 


(7) These cases have no bearing on a proceed¬ 
ing u/s. 145, Cr. P. C. In the earlier Patna ruling 
‘KISHORI JHA v. ANAND KISHORE JHA\ AIR 
1930 Pat 162(2) which has been distinguished it 
was held that a decree for confirming possession was 
conclusive in regard to a subsequent proceeding 
u/s. 145. Cr. P. C. It was an ex parte decision made 
four years before the proceeding u/s. 145, Cr. P. C. 
The later decision of 1936 was a reference to a cri¬ 
minal case proper and not to a proceeding u/s. 145, 
cr. p. c. 

(8) In my opinion, it would be wrong to apply 

these principles when we have a civil court’s deci¬ 
sion confirming possession, and a subsequent pro¬ 
ceeding u/s. 145. Cr. P. c. P 


Under the law it is for the civil court to vary 
finding on possession given by the criminal cour 
under section 145 and not vice versa, the obviou 
reason .being that the latter is a provisional find 
ing arrived at. not as the final decision of the right 
or the parties, but as a measure of keeping th 
peace. Certainly, if there has been some lapse o 
time between the civil court’s decision and the pre 
ceedings, or if there is any allegation, or possibilltj 
that since the institution of the suit there hav 
been changes, the Magistrate is competent to con 

^ r /£ ethe ^ the rcsult of the sult hQS not beei 
varied by subsequent happenings. But when it 1 
not pleaded or found that there was any chang 
institution of the suit and the proceed 
ing itself is started immediately after its final decl 
Blon. the Magistrate cannot go behind it in his find 
ing on possession. A confirmatory decree is a find 
ing on possession on the date of the suit, and un 
like a decree for restoration of possession it doe 
not call for a delivery of possession. Obviously, i 
defeated litigants are allowed to ignore the deci 


sions of the highest civil court in suits, in which 
they themselves are parties, there would be no end 
of trouble. 

1 9> The result is I hold that in the present pro¬ 
ceedings ihc civil court's decree concluded the 
inarter in so far as the possession on tiie date of 
the suit was concerned. It being nobody's case nor 
the Magistrate’s finding that there was a change 
after the suit was instituted. Indra Bahadur Singh 
should have been held to have been in possession 
and not the opposite party. 

(iOi There is another aspect of the matter. In 
the present case. S. 145. Cr. P. C. was not indicated, 
the proper section for proceeding under, being 
S. 107. Cr. P. C. Whenever a dispute likely to re¬ 
sult in a breach of the peace is brought to the 
notice of the Magistrate, he may proceed u/s. 107 
or S. 145. Cr. P. C.; but it is the Magistrate who has 
to make the choice, and not the Poiice Olficer or 
the private party petitioner. In fact, the Magist¬ 
rate can proceed under a section other than the 
one noted in the report or the petition which is 
only to apprise him of the facts and is not meant 
to dictate the law. At the same time, the Magist¬ 
rate cannot choose one or other section arbitrarily, 
but should follow judicial principles. If prima 
facie, it appears that there is a genuine dispute 
in regard to possession, and prima 
facie claims of both the parties need investigation, 
then at all events S. 145 should be applied. If, on 
the other hand, the question of possession has 
either been decided by competent courts, or the 
contentions of tiie parties are such, that no reason¬ 
able man would be in doubt as to which party is 
in possession then it is a case for action u/s. 107, 
Cr. P. C. against the party that prima facie seems 
to be indulging in a pretence. It is obvious that, 
unless it appears in course of the proceeding that 
the claim of this party is something more than a 
bare pretence. S. 145 Cr. P. C. should not be brought 
in. For. really there is no dispute about possession 
that requires the Magistrate’s decision. It would 
be sheer waste of public time and harassment to 
the rightful possessor, and a premium on violence, 
if u/s. 145, Cr. P. C. Magistrates begin to investi¬ 
gate claims to possession, which are mere pretences. 
In the present case, the opposite party should have 
been proceeded against u/s. 107, Cr. P. C. 

(11) The result is that the reference is accepted 
and the learned Magistrate’s finding on possession 
Is reversed. 

B/R.G.D. Reference accepted. 
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Mst. Laxmi Bai and another, Defendants- 
Appellants v. Lal Chand Chela Ram and 
another, Plaintiffs-Respondents. 

First Appeal No. 7 of 1952, D/- 29-4-1952. 

(a) Court-fees Act (1870), S. 7 (iv) (c) — 
Suit for cancellation of deed of sale alter parting 
with possession — Court-fee. 

Where, after possession has been delivered 
to the transferee, the transferor brings a 
suit for cancellation of a deed of sale exe¬ 
cuted by him, without a prayer for recovery 
of possession, the relief of cancellation itself 
sought by a party ostensibly bound by the 
deed is a substantive relief and should be 
taxed ‘ad valorem’. AIR 1932 All 485 (FB), 
Ref * (Paras 9, 14) 

Anno: C. F. Act, S. 7 (iv) (c) N. 5. 
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(b) Specific Relief Act (1877), S. 39 — Suit 
for cancellation of saie deed by party to instru¬ 
ment after parting with possession — Possession 
not asked for — Instrument should not be 
•cancelled. 

Ordinarily, where the plaintiff is out of 
possession, and is in a position to claim a 
decree for possession, he should not be per¬ 
mitted to obtain merely a decree for the 
cancellation of an instrument according to 
which if genuine, he has no title to the land. 
Ordinarily, a court would exercise its dis¬ 
cretion wisely if it declined to adjudge such 
an instrument void, and would do well to 
leave the plaintiff to sue for possession: 34 
All 140, Foil. (Para 13) 

The equitable relief for cancellation of 
deed should not be granted to a party who 
has got an insuperable barrier, and who 
can and should bring a straightforward suit 
for the recovery of the property. S. 39 
applies only where the serious injury is 
reasonably apprehended; but where the in¬ 
quiry has already happened and the pro¬ 
perty has gone out of the hands of the 
party, he should bring a suit for its recovery. 
AIR 1939 Mad 894, Ref. (Para 13) 

Anno: Spec. Relief Act S. 39 N. 2. 

(c) T. P, Act (1882), S. 53 — Sale of property 
to defraud creditors — Binding nature of tran¬ 
saction. 

The motive of putting the property beyond 
the reach of the creditors, does not by itself 
make the transaction a sham one. As far as 
the parties to the sale are concerned, it is 
a perfectly valid and a binding transaction; 
it is open only to the creditors to bring a 
suit for avoiding the sale on the principles 
contained in S. 53 of the T. P. Act. If from 
the very beginning, there was no real inten¬ 
tion that the property should pass, then the 
deed can be cancelled in a suit by the 
parties themselves, if no fraud has been 
committed and no equities created in favour 
of bona fide purchasers from the ostensible 
transfer. If. after a real sale, the purchaser 
fails to pay up part or whole of the consider¬ 
ation, the vendor can demand the consider¬ 
ation with damages or compensation, and 
hold the property till the consideration is 
paid up. (Para 15) 

Anno: T. P. Act, S. 53, N. 8. 9. 

(d) T. P. Act (1882), S. 53 — Fraudulent 
transfer — Who can avoid. 

A person cannot, on the one hand, make 
a fraudulent transfer to defeat somebody 
else’s interests, and then sue to recover the 
property from the transferee after the fraud 
has materialised. But if the fraud is only 
intended, and has not yet materialised to 
any extent, then the Court should not refuse 
assistance. Case law ref. (Para 21) 

In many cases, the fraud contemplated at 
the time of the transaction is not fully 
efTected. As long as it is effected to a sub¬ 
stantial extent then the person in pan delicto 
cannot recover. (Para 21) 

Anno: T. P. Act, S. 53 N. 9. 

(e) T. P. Act (1882), S. 53 — Benami transac- 
ttion. 


A. I. R. 

A benai ™ or ism-farzi transaction, pro¬ 
perly so called, is really a tri-lateral one-fa 

f n 11S u Pr ° Perty ost ensib)y to 
but r f aUy to , c > who g»ves the considera- 
tion, and who almost always takes the title 
deed. The transfer as such is not a sham 
or imaginary one; it is only the name of the 
ostensible transferee that is illusory or 

Anno: T. P. Act, S. 53, N. 5, 7. (P * ra 2 ° 

Lal Guruprasnyya Singh, for Appellants; Lal 
Pradumn Singh and Raj Kishore Shukla, for 
Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’12) 34 All 140: (13 Ind Cas 19) 13 

( 33) 54 All 812: (AIR 1932 All 485 FB) 14 

(’87) 11 Bom 708 21 

(’08) 35 Cal 551 21 

(’32) AIR 1932 Lah 503: (13 Lah 713 FB) 21 
(’95) 18 Mad 378 21 

(’97) 20 Mad 326 21 

(’06) 29 Mad 72: (15 Mad LJ 478) 21 

(’39) AIR 1939 Mad 894: (ILR (1940) Mad 73) 12 
JUDGMENT: This first appeal has been filed 
by the defendants from the judgment and decree 
of the learned D. J. Satna in favour of the plain- 
tiffs-respondents cancelling the deed of sale exe¬ 
cuted by them in favour of Lalji Ram Kachi, the 
husband and father of the respective defendant- 
appellants. The questions for decisions are, first¬ 
ly whether the plaintiffs having been dispossessed 
the suit could at all have been brought on the 
plaintiffs’ own account of the case, for cancellar 
tion of the deed u/s. 39 of the Specific Relief Act, 
without a prayer for the recovery of the proper¬ 
ties and restoration of possession on payment of 
ad valorem court fee. Secondly, whether at the 
time of the execution of the said deed by Lal 
Chand in favour of Lalji Ram it was not intended 
that the title should pass. Thirdly, whether on 
the point of consideration, the plaintiffs are bound 
by the accounts stated by Lal Chand to Lalji in 
November 1952. Finally, even assuming the truth 
of Lalchand’s story, whether in view of a fraud 
having already been committed on his creditors he 
was entitled to get any relief whatsoever. 

(2) Plaintiff Lal Chand Sindhi and his son Megh 
Raj are two displaced persons settled at Satna. 
The late Lalji Ram Dariayana Kachi was also 
another, whose widow Khushali Bai alias Laxmi 
Bai and whose adoptive son Dharsi are the defen¬ 
dant-appellants. The plaintiffs had originally Im¬ 
pleaded Liladhar Kachi, also brother of Lalji Ram 
as defendant, but on proof of his being separate 
from his brother and on information of the adop¬ 
tion, the proper changes were made. 

In the beginning of 1950. the business concern at 
Satna. called Saranarthi Udyoga Bhandar. consist¬ 
ing of a house, machinery fixed to the ground, and 
raw materials and manufactured goods, became 
the plaintiffs* property after they bought out eight 
other partners, paying each of thein something 
in cash and a cheque for Rs. 2,000/- 
each ^osWatod. on 13th April 1950 
Lalji Ram had no share in the capital, but ^as 
working as a sort of manager. On the 13-4-50, tne 
plaintiffs executed a deed of sale (Ex. P 1) in favour 
of Lalji Ram Dariyana Kachi. of the S. U. Bhan¬ 
dar for a total consideration of Rs. 20,000/- stating 

*"Rs. 12,000/- in cash have already been paid on 
4-4-50. and the remaining Rs. 8.000/- have been 
given to him in the form of hundis." 

(3) By the end of that month, three out of eight 
creditors were paid Rs. 6,000/- in all by Lalji, whose 
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widow has produced the receipts. Four, out of the 
remaining five unpaid creditors, namely — Hot- 
chand Sindhi, Achumal. Kochi Ram and Bishan 
Dass filed suits against the plaintiffs and imme¬ 
diately attached before judgment tne S. U. Bhan- 
dar describing it as the only available property. 
However, soon alter the attachment, on lu-7-50 
Lalji Ram filed an application under O. 33. R. 8. 
setting out the sale in ins favour by Lai Chand, 
who also filed a petition supporting that claim; 
the properly was released in favour of Lalji Ram. 
who tool; possession. Those plaintiffs lost interest 
after this release of the S. U. Bhandar and with¬ 
drew their suits, allowed them to be cropped, and 
have not pursued the matter any more, in Novem¬ 
ber 1930, accounts were slated between Lalji Ram. 
on the one hand. & the plaintiffs Lai Chand k his 
son on the other (Ex. Dll) and Pi3ii. D 1 which 
is admittedly signed by Lai Chand reads thus: 

“Compliments to Seth Lai Ji Bhai. There has 
been sale and purchase by us and you respective¬ 
ly, of the S. U. Bhandar. For this transaction 
you now owe me Rs. 1.800.'- only: there is noth¬ 
ing to be given or taken between us except this 
amount." 

15-11-50. 

The counter-part signed by Lalji nuis thus: 

“Seth Lai Chand saheb. to you and to Seth Mcgh 
Raj your son. I still owe the balance of Rs. 1.800. -. 
There is no other sum outstanding between us." 
^ 15-11-50. 

The next transaction we hear of is the payment 
by Lalji Ram to Lai Chand of Rs. 1,000/- (800/-?) 
on 6-12-50, the receipt for which has been proouced 
by the defendant-appeLlant. "Received Rs. 800/- 
from Seth Lalji Ram. Now out of the Rs. 1,800/- 
Lalji owes me Rs. 1,000/- only." 

(4) In the beginning of January 1951, Lalji Ram 
was seriously ill , and despairing for his life he left 
for Bombay on 7-1-51 for treatment, never in fact 
to return. On the very next day the plaintiffs 
sent a pleader’s notice by post to Lalji at his Satna 
address. The substance of the notice is this: 

"My clients Lai Chand and Megli Raj have sold 
you on 13-4-1950 the S U. Bhandar along with 
the business, machinery and the like for 
Rs. 20,000/-. You gave them many false hopes 
and they have now authorised me to notice you 
in connection with your fraud and forgeries (Jal- 
sa^) and take steps for the cancellation of the 
deed. The consideration mentioned in the deed 

^ b f en pald * Rnd my cllent5 have said 
that they have received neither the cash consi¬ 
deration of Rs. 12.000/- nor any hundis for 
Rs. 8,000/-. My clients have been continually de¬ 
manding the consideration but by pressure and 
evasion you have put off payment till now. My 
clients have no choice, but to take steps for can- 
cellation of the deed. Please, therefore, cancel 
the deed within 24 hours, else my clients will 
seek relief both in the criminal courts and the 
civil courts." 


( 5) As soon as information was received at Satna 
of Lalji s death at Bombay the plaintiffs filed the 

n^ nt fvf UU 0n j 7 ; 1 ' 5 ** whereas in tlie lawyer's 
notice the ground is the prolonged evasion of pay- 

ng the consideration, the ground here is that the 

indth e Jrp W “ from tf Uie ver >’ beginning a sham one 

the property 83 ' M 11 Were ' “ a B reeme nt to reconvey 

8 ava “s to understand that by transferring 
the Bhandar to him the impending attachments 
in suits by the creditors could be stopped and 
toe impending arrest at their instance could also 
be avoided Believing him and trusting his false 

0DS execute d a deed setting out 
falsely that we had sold the property to him for 


Rs. 12.000 - cash and hundis worth Rs. 3,000/- 
and made statements to that effect before the 
sub-registrar. Lalji Ram further stated that 
thereby the plaintiffs would be saved lrom the 
danger aloresaid. and again there would be ano- 
tner registration oi deed in favour of the plaintiffs 
whereupon they would get possession as before. 
Accordingly, the deed was registered." 

The plaintiffs mace no other averments in the 
plaint about the possession, but wanted that 
"it. be declared that the deed aforesaid be inope- 
ratuc and further the deed be cancelled and the 
sub-registrar be given notice of this cancellation.'' 
(0» Along with the plaint the plaintiffs gave a 
petition and affidavit for attachment before judg¬ 
ment oi this very Bhandar alleging that: 

"Lalji Ram has died recently, and his wife defen¬ 
dant is wasting the property and is preparing to 
go away with the property to some peace out¬ 
side and she has no other immovable prooerlies 
in the V. P." 

i7i The widow and the son of Lajli Ram con¬ 
tested the suit, firstly, on the formal ground that 
in view of the decision of the court in the first 
claim case, the pleadings in the plaint, and the 
prayer for attachment before judgment, the plain¬ 
tiff himself was accepting the possession oi the 
defendants. Accordingly, a suit for recovery of 
possession on full payment of ad valorem court-fee 
was proper and not one for a bare declaration or 
cancellation of the deed under S. 39. Specific Re¬ 
lief Act. Further, the defence pointed out that 
the early stand was not of a sham transfer, but. 
according to the notice, a real transfer, with only 
the claim of consideration. The defendants ad¬ 
duced evidence by the production of receipts for 
Rs. 6,000/- the statement of accounts that only 
Rs. 1.800/- was outstanding, and the further evi¬ 
dence of payment of Rs. 800/- more and pointed 
out the plaintiffs had stated that no more than 
Rs. 1,000/- was outstanding. The detendantxS were 
prepared to meet a claim for the unpaid part of 
the consideration, if properly made, but averred 
that a suit lor cancellation was out of the question. 

Finally, the argument was that even according 
to the plaintiffs the intention of the parties to the 
sale was to commit a fraud, which had been ac¬ 
complished; so on the plaintiffs' own story, they 
and Lalji were in pari delicto, and could no more 
recover the property, which should lie where it 
was. 

(8i The learned D. J. held that there was no 
need for the plaintiff to ask for recovery of posses¬ 
sion, and that a suit for cancellation could be en¬ 
tertained and the court-fee of Rs. 10/- was stuff, 
cient. He further held that Lalji Ham could not 
have paid any money, and. therefore, the transac¬ 
tion was a sham, and accordingly he decreed the 
suit. 


(9) Point No. 1. The wording of the relief por¬ 
tion of the plaint has an indication that both s. 42 
and S. 39 of the Sp. Relief Act were thought of 
Actually, in view of the defendants’ possession' 
neither could a bare declaration be sought nor the 
mere cancellation. In fact, the whole procedure! 
of the plaintiffs is an attempt to get back the pro¬ 
perty by filing a suit on payment of a court fee 
of 3 s -. 10 A_' Pr °P«rly a suit of this nature, bv a 
party to the deed itself may come u/s. 39 and not 
u/s. 42. but the relief of cancellation itself sought 
by a party ostensibly bound by the deed, is a sub¬ 
stantive relief, and should in a case like the pre¬ 
sent be taxed acl val °rem. Again, when the 
famm? * S 0 -vj of possessi °n. he has got a straight- 
rc . medy ’ namely, a suit for the recovery of 

™ the 51-0110(1 the sale was void 

or voidable at his instance on the ground of fraud 
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misunderstanding. or the like. It is surprising that "There is a diffpronnA 

the plaintiffs should have got a decree, even with- Son of anTnfin.mf T een ^ a SlUfc for the can ' 
out being called upon to pay ad valorem court fee t,n„ ,i", and one f °r a declara- 


misunderstanding, or the like. It is surprising that 
the plaintiffs should have got a decree, even with¬ 
out being called upon to pay ad valorem court fee 
Whatever the result of the suit, it was one tax¬ 
able ad valorem. 

(10) It is altogether certain that Lalji Ram got 
possession of the S. U. Bhandar along with machi¬ 
nery and the goods named in the sale deed. It is 
to be noted that after it was executed, it was given 
by the executants to Laiji Ram. Again, the peti¬ 
tion of 10-7-1950 setting out Lalji’s claim and sup¬ 
ported by Lai Chand himself, was followed by an 
order releasing the property in favour of the’clai¬ 
mant Laiji Ram. Even Lai Chand, who has tried 
to make the most foolish and absurd prevarications 
had plainly to admit it. In one or two suits against 
Laiji Ram himself by third parties this Bhandar 
was attached. This again is evidence of Lalji's pos¬ 
session. But one need not depend much on it as 
there are the statements • and the conduct of the 
plaintiffs themselves admitting that Laiji was in 
possession. I have already quoted the part of the 
plaint in which it is clearly averred that there 
was an agreement that, after the creditors were 
defeated "there would be again another registra¬ 
tion after which the plaintiffs should get posses¬ 
sion as before the sale.” 

There was of course, no subsequent reconveyance 
of the properties to Lai Chand and his son by Lai¬ 
ji Ram, which means that the first transfer with 
possession to Laiji Ram effected by the sale deed 
continued all the time. 

Again, along with the plaint, a petition supported 
by affidavit was filed for the attachment of these 
very properties before judgment on the ground 
that Lalji’s widow i.e., the main defendant was 
wasting them and was preparing to take them 
away. If the properties in the suit were in the pas- 
session or charge of the plaintiffs, then they would 
not be attached before judgment on these grounds. 
On the other hand, when the defendant is in pos¬ 
session of the suit properties, there is certainly a 
very real danger of wastage, which especially in 
the absence of any other property or security, calls 
for action under 6. 38. C. P. C. This was the posi¬ 
tion here. The plaintiffs’ asking for attachment 
before judgment with the clear affidavit that the 
defendant was going to waste or remove the proper¬ 
ties is an admission of the defendants’ possession. 

The oral evidence of the plaintiffs is a record of 
absurd contradictions and prevarications; there is 
also oral evidence for the other side, but the fact 
of the defendants’ possession of these properties 
is proved by the plaintiffs’ own pleadings & affida- 

( 11 ) It is argued on behalf of the plaintiffs that 
before leaving for Bombay on the 6th or the 7th 
January 1951 Laiji Ram said to his wife (defen¬ 
dant No. 1> that Lai Chand was trying to take 
possession by sending some lathias. For one thing, 
this does not amount to plaintiffs'possession, nor is 
it Lai Chand’s case that he got possession by turn¬ 
ing out Lai Chand forcibly on the eve of his de¬ 
parture to Bombay. Lai Chand does not say in his 
plaint and affidavit that he is in possession In 
his evidence it is that he was in possession all the 
time, the sale not having given anything to tne 
vendee. It is clear on all grounds that the defen¬ 
dants were in possession. 

(12) Nor can it be contended that the plaintiffs 
could take their chances by asking for a declara¬ 
tion. The suit for the cancellation of a deed on 
the ground of its being void or voidable would come 
u/s. 39, if it is one to which the plaintiff himself 
is a party. In the case ‘VELLAYYA KONAR v. 
RAMASWAMI KONAR’, AIR 1939 Mad 894 it was 
held: 


tion that the instrument is not binding uponX 

W H hen he seeks to establish a titte to 
himself and cannot do so without removing an 
insuperable oostruction such as a decree to which 

thot h riPPH een h party - then clearly he must get 
. d ° r dec f ee ^ hlch forms the obstruction 
cancelled or declared void in toto. His suit in 
such a case is substantially one for the cancella¬ 
tion of the deed or the decree, even though it be 
iramea as a suit for declaration. But when he 
is seeking to establish a title and finds himself 
threatened by a decree or a transaction between 
third parties, he is not in a position to get that 
decree or deed cancelled in toto. His proper re¬ 
medy. therefore, is to get a declaration.” 

(13) The equitable relief for cancellation of deed 
should not be granted to a party who has got ar. 
insuperable barrier, and ’who can and should bring 
a straightforward suit for the recovery of the 
property. S. 39 applies only where the serious in¬ 
jury is reasonably ’apprehended’: but where the in¬ 
jury has already happened and the property has 
gone out of the hands of the party, he should bring 
a suit for its recovery. In ‘SHANKAR LAL v. 
SARUP LAL', 34 All 140 it was held: 

"Ordinarily where the plaintiff is out of possession 
and is in a position to claim a decree for posses¬ 
sion he should not be permitted to obtain merely 
a decree for the cancellation of an instrument 
according to which, if genuine, he has no title to 
the land. Ordinarily a court would, we think, ex¬ 
ercise its discretion wisely if it declined to adjudge 
such an instrument void, and would do well to 
leave the plaintiff to sue for possession. 

In the present suit, there is a much stronger 
case for refusing this discretionary relief even if 
the deed was voidable, because the plaintiffs, as 
it were, tried to take possession by the back door by 
pretending in the plamt and in the affidavit that 
the defendant was in possession, and was going 
to waste or remove the property and asserting 
subsequently in evidence that they themselves were 
in possession and mere cancellation of deed was 
sufficient. 

(14) On the question of court-fee also the plain¬ 
tiff should be taxed ad valorem fee, whatever the 
results of the suit and the present appeal. In 
‘KALURAM v. BABU LAL’, 54 All 512 (F. B. ) it was 
ruled, 

"A relief to have a registered instrument adjudg¬ 
ed void or voidable, with the possible result of 
its being delivered up and cancelled is much 
more than a mere declaratory relief. It is un¬ 
doubtedly a substantial relief of a nature differ¬ 
ent from a declaratory one.” 

• * • • 

"The court has to see what is the nature of the 
suit and the relief claimed, having regard to 
the provisions of S. 7 of the Court-Fees Act.” 

(15> POINT NO. 2. We must consider the inten¬ 
tion of the parties while executing the deed on 
13-4-50. The’motive of putting the property beyond 
the reach of the creditors, does not by itself make 
the transaction a sham one. As far as the P*™®® 
to the sale are concerned, it is a perfectly valid ana 
a binding transaction; it is open only to those 
creditors to bring a suit for avoiding the sale on 
the principles contained in S. 53 of the T. P. 

If from the very beginning there was no real m* 
tention that the property should pass,, the?n the 
deed can be cancelled in a suit by the; PM**® 
selves, if no fraud has been and 

equities created in favour of bona fide purenaic 
from the ostensible transfer. If afler a , re „ f the 
the purchaser fails to pay up part or whoi 
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aonsideraiion, the vendor can demand- the conside- 
^atioa with damages or compensation, and hold the 
property till the consideration is paid up. 

(16) In the present case, there is a confusion. 
A reading of the notice of 8-1-52 which is the first 
formal statement of the plaintiff's case, would 
-clearly show that the position taken is not that 
It was a sham sale with no intention to transfer 
title; but that there was a real sale, but the pur¬ 
chaser was trying to avoid payment. In such a 
case, the defendant purchaser can show that the 
consideration has been paid or has been waived 
or has been reduced, and can also tender the un¬ 
paid consideration with such interest or compensa¬ 
tion as may be considered equitable. The plaint it¬ 
self Is a medley of mutually exclusive pleadings 
While paragraphs 3 and 4 of the piaint would indi¬ 
cate a sham sale, paragraph 5 of the plaint would 
indicate a real sale with the purchasers taking 
possession of the property on an agreement to 
reconvey it subsequently, and after it to put the 
plaintiff back into possession. By the terms of the 
notice itself, and the fact of the giving of the deed 
to iAlji, Lai ji’s possession on the property, the word¬ 
ing of paragraph 5 of the plaint, and the petition 
for attachment it is clear, that according to the 
plaintiff himself there was an intention of sale 
and transfer of title and possession. 


(17) On this, as on other points. Lalchand’s own 
statements are the most confusing and evasive; 
but ultimately he admits his previous statements 
and conduct. A few witnesses have been brought 
to say not without a certain amount of colouring, 
that Lalji told them that he was trying only to 
help the plaintiff to defraud his creditors and that 
he has paid no consideration and so on. One of 
them even paints the picture of Lai Chand being 
moved to tears by this extraordinary friendliness 
of Lalji Ram. Another speaks of their invoking 
the holygrantha saheb as guarantee of their good 
faith. Apart from that these adumbrations by over 
zealous witnesses are not spoken of by the plain¬ 
tiff himself, we have the points already set out 
which prove that the sale was a real one. As for 
the statements attributed to Lalji, we hear of 
them after his death. In fact, the manner in 
which the plaintiffs have proceeded clearly shows 
that the notice was Issued and the suit was bro¬ 
ught only because Lalji was not there to confront 
them, and that most probably the plaintiffs hoped 
that the widow might not be able to produce the 
documents and contest the suit. Therefore, the 
loose statements of P. Ws. are of little consequence 
In face of the plaintiffs* own earlier statement, 
the giving of possession and the making over of the 
deed to Lai Chand. Therefore, it was a real sale, 
with Intention to defeat the creditors' claim, and 
not challengeable by the vendor himself. 

(18-19) Point No. 3. Whether the whole or part of 
the consideration is still outstanding is of compa¬ 
ratively less Importance here; as this is not a suit 
to recover it (After discussing the evidence the 
Judgment proceeded.) 


Thus I hold that this was a genuine sale a 
that the plaintiff himself has admitted in writ! 
his satisfaction in regard to the entire consldei 
Hon except the outstanding balance of Rs. 1000 
(20) Point No. 4. The lower court has not giv 
due attention to the question whether, even on t 

kITu? 3 ? 0 ! 1 !. 0 * the fraudulent purpe 

the transaction having already mater 
Used the suit should not have been dismissed. 

2\ ere quantit * Judicial decisions be 
of English courts and following them in the coui 
lol our country, applying the principle that a pers 
icannot, on the one hand, make a fraudulent trai 
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fer to defeat somebody else’s interests, and then 
seek to recover the property from the transferee 
after the fraud has materialised. But if the fraud 
is only intended, and has not yet materialised to 
any extent, then the court should not refuse assis¬ 
tance. As a matter of detail, it is noted that the 
present case is not strictly of a benami transac¬ 
tion. A benami or ism-farzi transaction propeny 
so called is really a tri-lateral one; in other words. 

A sells property ostensibly to B, but really to C 
who gives the consideration, and who almost al¬ 
ways takes the title deed. The transfer as such 
is not a sham or imaginary- one; it Is only the name 
of the ostensible transferee that is illusory or far- 
zi. In the present case, the transaction is one in 
which A ostensibly transfers to B, but subsequently 
alleges that it was a sham transfer and it was in¬ 
tended to defraud X; that is why in the discussion 
hitherto the use of the word 'benami* has been 
avoided. But whether it is a benami transaction 
properly so-caUed or an ostensible transfer which 
is subsequently challenged by the transferor him¬ 
self; the question is: whether A can recover the 
property from B because both had entered into a 
sham deal so as to defraud X. One of the earliest 
cases on this matter is ‘CHENVIRAPPA v. PUTT- 
APPA’, 11 Bom 708. It was a case of a collusive de¬ 
cree, but the principle is the same for transfers 
also. 

“A decree fraudulently obtained may be challeng¬ 
ed by a third party, but, as between the parties 
themselves to a collusive decree, neither of them 
can escape its consequences. Where an illegal 
purpose has been effected by a transfer of pro¬ 
perty, the transferee is not to be treated as a 
trustee holding it for the benefit of the transferor. 
But where a collusive transaction has merely pro¬ 
ceeded to the length of sham deeds passed bet¬ 
ween the parties, or even if false declarations 
made by them in litigation for their common be¬ 
nefit. the courts may displace the apparent by the 
real ownership. In cases in which the traiisac- 
tion was still inchoate or the grantor still re¬ 
tained a locus paenitentiae, the formal act has 
been relieved against by reference to the real 
intention of tjie parties. The violation or in¬ 
fringement of the law had not in such cases 
been completed. But the purpose having been 
once answered especially by defeat of a third 
person's rights a claim for reconveyance 
would be properly dismissed". 

Similarly, in the old Madras case 'RANGAMMAL 
v. VENKATACHARI', 18 Mad. 378 it was held 
that: 

"The plaintiff, who derived from the original 
transferor was not entitled to have the sale set 
aside in as much as there had been at least a 
partial carrying Into effect of the illegal pur¬ 
pose in a substantial maimer". 

The principles outlined in the Madras *case 
'YARAMATI KRISHNAYYA v. CHUNDRU PA¬ 
PA YY A', 20 Mad 326 were also similar. In the 
P. C. ruling reported in ‘PETHERPERNAL CHE- 
TTY v. MUNIANDY SERVAI', 35 Cal 551 the same 
question was fully discussed. Here again,, it was 
held that: 

"In the event of the fraud being committed the 
plaintiff cannot seek to recover alleging the be¬ 
nami nature of the transaction. While If no 
fraud had been committed, he can". 

In many cases, the fraud contemplated at the time 
of tiie transaction is not fully effected. As long 
as it is effected to a substantial extent thenitho 
person in pari delicto cannot recover.' TWs has 
been pointed out in the Madras ruling in ‘MDTHU- 
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RAMAN CHETTY v. KRISHNA PILLAI', 29 Mad 
72: 

“The rule that a person in pan delicto cannot 
recover is applicable not only where the unlaw¬ 
ful agreement has been fully carried out but also 
where there has been part performance of a subs¬ 
tantial character of such agreement”. 

The entire question was considered at length in 
the full bench decision of the Lahore High Court 
'QADIR BAKHSH v. HAKAM\ A. L R. 1932 Lah. 
503 (F. B.). There the question was whether in 
the particular case the defendant could be allowed 
to plead his own fraud as a ground for retaining 
property, and whether the principle of “Nemo al- 
legans turpitudinem suam audiendus est” is incon¬ 
sistent with the principle of “In pari delicto potior 
est conditio possidentis”. It was held that: 

“the principles were not incompatible, but the first 
one was general and the other one was excep¬ 
tional. A person who has polluted his hands by 
being a party to a fraudulent transaction shall 
not be allowed to approach the fountain of jus¬ 
tice with his own infamy on his lips and obtain 
relief. This is a general rule, but there are excep¬ 
tions. XXX One exception arises in which the 
fraudulent transaction is still executory and the 
purpose of the fraud has not yet been effected. 
XXX In such circumstances public policy re¬ 
quires that a locus 'paenitentiae* be given to one 
of the parties and he be allowed to retrace his 
steps. XXX Another such case arises where two 
persons secretly conspire to defraud a third and 
in order to do so enter into a colourable agree¬ 
ment; and after the purpose of the fraud has 
been achieved one of the confederates sues the 
other to enforce the agreement. XXX In such 
a case, it is found that both the parties were in 
pari delicto, and the court shall stay its hand, 
and refuse support to either confederate letting 
the estate lie where it falls'*. 

(22) The question of fact whether any fraud had 
already been committed in the present case admits 
of only one answer, namely that it has been. - 
cording to the plaintiffs the purpose was to pre¬ 
vent their creditors from pro^duigag^nst the 
S U Bhandar for the realisation of their dues, 
filte lsexactly what was dona, (Atter dtcussmg 
the evidence the judgment proceeded.) 

Thus even assuming the truth of the plaintiffs 
case the 6 property should lie where it is i. e.. with 
Lai Chand's successors. 

(23) The result is that looked at in any_*ay the 
plaintiffs' suit should not have been allowed^ TOe 

iheTfare "e. 
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in forma pauperis. . 
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Commissioner’s Court of V. P. to resolve 
flict — (Civil P. C. (1908), S. 9) — ( 

Laws — Rewa Land Revenue 
Code, S. 239 (g) ). 

A plaint presented to a CivB Court was 
returned by the former Chief Court of 
Rewa for presentation to the Revenue 
Court. The plaintiff prosecuted his suit in 
the Revenue Court but ultimately the 
Board of Revenue held that the suit was 
cognizable only by the Civil Court. The 
plaintiff thereupon applied under Arts. 226 
and 227, Constitution of India praying for 
direction to the proper Court to dispose 
the suit on merits. 

Held (i) that a conflict of jurisdiction 
having arisen between the Civil Courts and! 
Revenue Courts, and there being no other 
remedy the matter has to be dealt with by 
the Judicial Commissioner’s Court not 
under Art. 226 which is inapplicable, but 
under the general supervisory powers 
under Art. 227 which can be exercised over 
the Board of Revenue also: AIR 195£ 
Vindh P 10, Rel. on. (Paras 3, 8> 

(ii) Even under S. 239 (g) of the Rewa. 

Land Revenue and Tenancy Code, such a 
conflict could be finally resolved by the* 
Durbar -which was the highest Court of. 
appeal in the former Rewa State. How¬ 
ever, after 1948 when the Durbar ceased 
to be the highest judiciary, that position: 
was occupied by the High Court and the 
J. C.’s Court of V. P. Thus the only 
rational interpretation of S. 239 of the 
Rewa Code in the present set up is that 
such conflicts should be resolved by the- 
highest court of general jurisdiction for the* 
time being. .(PM» 

(iii) Consideration of the question on. 
general lines also leads to the same r^ult. 
The civil courts have general jurisdiction, 
to try all civil cases; any other tribunal 
of special nature including the Board ox. 
Revenue and its subordinate Courts, 
derive their powers from special statutes. 
Cases which are not fully covered by the 
statute would automatically go to the' 
courts of general jurisdiction which are the- 
repositories of residuary jmudidMu 
Therefore, in the event of doubt or ronfhrt 
the highest Court of general 

should decide whether it should itself, 
exercise the jurisdiction or the cmul 
special jurisdiction should exenuse R- AIK 
1918 Mad 786; AIR 1940 Ring 84 (SB> and 
AIR 1941 Lah 234 (FB), Ref. (Para 5) 

Anno: Civil P. C., S. 9 N. 50, 51 and 53. 

Lai Guruprasnya Singh, for Applicant; Advo- 
cate General, for the Government. 
REFERENCES: Courtwar/Chronological/ 

(’41) AIR 1941 Lah 234: (ILR (1941) y 
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then High Court of Rewa directed that it 
be tried in the Revenue Courts and 
returned the plaint; recently the suit has been 
thrown out by the Board of Revenue as being 
cognizable only by the civil courts. He prays 
far a direction or order under Arts. 226 and 
227 of the Constitution to the proper court that 
it may dispose of the suit on merits. 

(2) The present case involves a question of 
general nature; whether the Highest Court 
should not take steps to see that litigants are 
not driven from pillar to post by conflicting 
decisions of subordinate tribunals. The applic¬ 
ant is the pattadar of some agricultural lands 
on one of which there are small structures used 
for agricultural purposes. Certain persons got 
possession of those structures and the conti¬ 
guous land on the permission of the applicant 
and subsequently refused to vacate when re- 
■quesled to do so. Thereupon the applicant 
brought an eviction suit in the civil court in 
February 1946. The case came up to the High 
•Cburt of Rewa State in April 1947, and was 
disposed of by an order that under the Rewa 
l^axzd Revenue and Tenancy Code, the suit was 
cognisable by the Revenue Court. Accordingly, 
the plaint was returned and was presented to 
the revenue courts. After about four years, the 
£X C passed an eviction order, which was up¬ 
held by the Revenue Commissioner. But on 
second appeal to the Board of Revenue it held 
that the cause was such as to be cognisable 
by the civil courts only, setting aside the orders 

the Revenue Courts it directed that the plaint 
be returned again. Thus the plaintiff, who has 
been diligently pursuing his litigation for the last 
6 years now told by the revenue courts that 
it would go to the civil courts, having been told 
by the highest civil court that his case would 
not be heard there, but is cognisable only by 
the revenue courts. 

(J) There being no other remedy, this matter 
has to be dealt with by the High Court, not 
under Art. 226, which in my opinion does not 
apply, but under the general supervisory 
powers. This question can be examined in 
three ways, firstly in the light of the statutory 
provis ions, if any, to resolve such conflicts; 
secondly, upon the inherent powers of the 
highest courts of general jurisdiction to rule on 
me jurisdiction of special courts such as the 
ward of Revenue and its subordinate tribu¬ 
nals. A third aspect of the question is about 
whether and how far, this question calls for 
the exercise of the powers under Art. 227 of the 
Constitution. 


(4) Section 239 (g) of the Rewa Land Reve¬ 
nue and Tenancy Code lays down that wher 
there is disagreement between the Chief Court 
of Rewa and the Board of Revenue on whether 
* particular case should be decided by the 
aviT courts or the revenue courts it should be 
““fUy decided by the Durbar. Before 1948 
the Durbu of Rewa exercised certain power' 
wucial nature. It was acting as the highest 
*"5 \™ appeal not unUke the old Indian Kings, 
»ad the early Norman rulers. However, after 
19 48, the Durbar lost these judicial powers; its 
■accessore in office, the Raj Pramukh, the Chief 
<j»nmiss3oner, and the Lt. Governor of the 
vlwftya Pradesh derived only the powers oi 
Chief Executive of the State. 


the Rewa Land Revenue and Tenancy Code 
■wk drafted on the lines of the Agra Tenancy 
with certain modifications to suit local con¬ 


ditions. At present the consolidated Tenancy 
Act of the U. P. has S. 289 which corresponds 
to S. 239 of the Rewa Code. This lays down 
that a conflict of jurisdiction should ultimately 
be referred to the High Court or the Chief 
Court as the case may be, and its order “shall 
be final and binding on all courts subordinate 
to it or the Board”. In the Refra State also, 
the highest court of general jurisdiction • was 
empowered to solve such conflicts; the only 
difference was that while in the province of 
Agra and Oudh the High. Court and the Chief 
Court were the highest courts of general juris¬ 
diction. in the Rewa State it was the Durbar 
itself. However, after 1948, when the Durbar 
ceased to be the highest judiciary, that posi¬ 
tion was occupied by the High Court and the 
J. C.’s court of V. P. Thus, the only rational 
interpretation of S. 239 of the Rewa Code in 
the present set up is that such conflicts should 
be resolved by the highest court of general 
jurisdiction for the time being. 

(5) Consideration of the question on general 
lines also leads to the same result. The civil 
courts have general jurisdiction to try all civil 
vases; any other tribunal of special nature in¬ 
cluding the Board of Revenue and its subordi¬ 
nate courts, derive their powers from special 
statutes. Cases which are not fully covered by 
the statute would automatically go to the 
courts of general jurisdiction which are the 
repositories of residuary jurisdiction. Therefore, 
in the event of doubt or conflict the highest 
court of general jurisdiction should decide whe¬ 
ther it should itself exercise the jurisdiction 
or the court of special jurisdiction should exer¬ 
cise it. If the converse is allowed, we shall 
have the most anomalous state of affairs, in 
which the special courts of limited jurisdiction 
will be deciding matters within the residtiary 
jurisdiction of the general courts. On that view 
it is for the high court to resolve the conflict 
of Jurisdiction. 

(6) I note that even before the present Con¬ 
stitution came into force this principle has 
been enunciated in certain decisions of High 
Courts. In the case reported in ‘Narayana- 
swami v. Ghantasala Kotyya\ A.I.R. 1918 Mad. 
786 a plaintiff was not in a position to know 
where he was to present the plaint: 

“It be went to the District Court it said ‘go 
to the Revenue Court* and if he went to the 
Revenue Court that court ordered him to go 
to the District Court.” 

In that case also, the civil court had returned 
the plaint for presentation to the revenue court; 
the High Court held, 

“that once it has been done, and this was 
confirmed by the High Court, that the Re¬ 
venue Court had no jurisdiction to return 
the plaint." 

The same question arose in the case reported 
in ‘Pyu Maung. In the matter of, A.I.R. 1940 
Rang. 84. There it was a question of territo¬ 
rial jurisdiction but the principle followed was 
that 


“the conflict of jurisdiction should be resolved 
by the superior court of general jurisdiction." 


ifj in me case reported in *K. L. Gauba v 
Punjab Cotton Press Co. Ltd.’, A.I.R. 1941 Lah 
i J? 0 nt has been discussed at some 

£ngt h There the special tribunal was the 
Debt Reconciliation Board, but the principle 
applies to every court .of special jurisdiction: 
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AIR 1952 

"The question arose whether the court of spe¬ 
cial jurisdiction has or has not jurisdiction to 
try a particular case within the court of 
general jurisdiction. 

The civil court is always the final autho- 
nty as to whether the cause is or is not 
within the special jurisdiction of the special 
tribunal, when the question arose, as be¬ 
tween the special court and the court of 
general jurisdiction as to whether a cause is 
within the jurisdiction of special court or the 
jurisdiction of the court of general jurisdic¬ 
tion then the decision of the latter should 
override the decision of the former.” 
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These decisions were made independently of 
the supervisory powers of the High Court; but 
as the highest tribunal of general jurisdiction 
it must have the last say on such conflicts. In 
the present case, the High Court of Rewa had 
done this as long ago as April 1947. This order 
was binding on the Board of Revenue. 


(8) Thirdly, one can look at this in the light 
of Art. 227 of the Constitution, which in fact 
does no more than give formal expression to 
the principles discussed above. There have 
already been several decisions including the 
one of this court reported in ‘Hanuman Prasad 
v. Ram Autar', Misc. Appln. No. 44 of 1951, 
D/- 3-11-1951, (Vindh. P.) that the supervisory 
powers can be exercised over the Board of 
Revenue also. The only caution is that exten¬ 
sive and general as the supervisory powers 
are. a High Court should exercise them only 
in very exceptional circumstances, where there 
is a grievance of general nature, which cannot 
be otherwise redressed. This is a typical case 
of that nature. This questiqn ssems to have 
come up recently before the High Court of 
Allahabad in connection with the supervision 
over the courts constituted under the U. P. 
Panchayat Raj Act, 26 of 1947. The entire 
ruling* is not before me, but the extract given 
in ‘Monthly Indian Digest’ (June part) page 59 
is very helpful. 


‘A reading of the entire Art. 227 of the Con¬ 
stitution of India in the light of the antece¬ 
dent law on the subject leads one to the 
irresistible conclusion that the purpose of the 
Constitution makers was to make the High 
Court responsible for the entire administra¬ 
tion of justice and to vest in the High Court 
an unlimited reserve of judicial power which 
could be brought into play at any time that 
the High Court considered it necessary to 
draw upon the same. Springing as it does 
from the Constitution, which is the parent 
of all Acts and Statutes in India, the fact 
that the judgment or order of a Court or 
tribunal has been made final by an Act or 
the fact that the body performing judicia 
functions is a special tribunal constituted 
under a Statute cannot be set up as a bar to 
the exercise of this power by the High Court. 
The prohibited area is to be found within the 
four corners of the Constitution itself and 
nowhere else. The. fact that these unlimited 
powers are vested in the High Court should, 
however, make the High Court more cautious 
in (heir exercise. The self-imposed limits of 
these powers are established and laid down 
by the High Courts themselves. These powers 
cannot be exercised unless there has been 

(•See Jodhey v. State. A.I.R. 1952 All. 788: 
1952 Cri. L. J. 1282—Ed.) 
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Sita Ram and another, Applicants v. Shantf 
Lai. Opposite Party. 

Civil Revn. No. 13 of 1952, D/- 5-7-1952. 

(a) Arbitration Act (1940), S. 10(2) and (3) 
— In absence of provision that only unanimous 
decision would be binding, it is majority deci¬ 
sion if otherwise valid, that is binding. 

(Para 4) 

(b) Arbitration Act (1940 ),S. 30 — Absence 
of one of arbitrators at stage of evidence — 
Delegation of powers. 

The absence of an arbitrator from any 
stage of the proceedings, in which witnesses 
are examined and evidence is taken, is 
irregular and cannot be remedied by his 
delegating his powers, or sending for the 
papers later, and studying them. There is 
one view that, where the parties expressly 
consent to it, an absentee arbitrator can 
send for the papers, study the materials 
recorded in his absence, and then give his 
opinion; but such consent of the parties 
should be clear and explicit as it is their 
forgoing an essential right. Otherwise even 
a delegation by the absentee arbitrator goes 
to the root of the arbitration proceedings. 

(Para 5> 

Anno: Arbitration Act, S. 30 N. 10. 


Badri Prasad Vakil, for Applicants; Mukut- 
dhari Sharma, for Opposite Party. 
REFERENCES: Courtwar/Chronological/ Paras. 


(’44) AIR 1944 
Bom 469) 
(’34) AIR 1934 
(’42) AIR 1942 
Bom 558) 
(’43) AIR 1943 
(*31) AIR 1931 
(’48) AIR 1948 
(’41) AIR 1941 


PC 76: (ILR (1944) 


7 

6 


Bom 476: (155 Ind Cas 801) 
Bom 239: (ILR (1942) 

6 

Bom 221: (210 Ind Cas 144) 6 

Cal 53: (58 Cal 269) 7a 

Mad 40: (ILR (1948) Mad 83) 7 
Rang 22: (192 Ind Cas 801) 0 


ORDER: This is a civil revision from the 
pellate order of the D. J. filing an award by 
» arbitrators. The points of law are whether 
the absence of specific recital in the agree- 
a nt the parties are bound by a mere majority 
cision; and secondly, how far the absence of 
e of the arbitrators from all, and at all events, 
rtain stages of the deliberations and the pro¬ 
bings affects the validity of the award. 

(2) The facts of the case are the following: 
ie appellants Sita Ram and Kada^JBfliari 
d the plaintiff respondent, Shanti Lai Jam, 
d a joint business in gold and silver oma- 
jnts There were disagreements, and amdous 
settle the accounts and liquidate the business. 
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the partners appointed by a written agreement, 
dated 4-10-50 Bhura Lai, Hira Lai Agrawal, and 
Narain Deen Jain, arbitrators, and agreed to 
abide by their decision. The agreement has been 
produced in court by Narain Dass Agrawal and 
states thus: 

“Whatever the majority of the aforesaid pan- 
chas decide is binding on the partners: (Jo 
bhi faisla uprokta panchan tai bahumat se 
kar denge wah ham tino sharikdaran ko 
purna rup se manya va vadhya ho ga)” 

In regard to the word •‘majority” the present 
applicants have urged that it is a subsequent 
insertion and that the intention was that only 
a unanimous and not merely a majority award 
would be binding. 

The panchas began the deliberations at once, 
but on 6-10-50 when the parties appeared before 
them Bhurelal was absent. Sita Ram, the pre¬ 
sent applicant, insisted by petition that the 
proceedings should be put off. and nothing 
should be done till he also joined (Ex. D-l). 
Upon this petition Hira Lai, one of the remain¬ 
ing arbitrators, ordered that they were compe¬ 
tent to proceed as Bhure Lai had authorised 
them to proceed in his absence; Sita Ram should 
either answer questions properly, or sutler the 
consequences of an inference being drawn 
(Exhibit D. 2). The deliberations conti¬ 
nued; it is not clear if Bhure Lai at¬ 

tended on any other date, except on 29- 
32-50 when the award was prepared, and signed 
by all the arbitrators, Bhure Lai noting that 
he was not in agreement with the decision. The 
partners signed in proof of their having heard 
it. Sometime later, some properties and money 
were given by Sita Ram to two other partners; 
he alleges that it was in complete liquidation 
and settlement of all liabilities, not in accord¬ 
ance with this majority award, but in accord¬ 

ance with the subsequent new award given by 
Bhure Lai as sole arbitrator. According to the 
respondent there whs no second arbitration. 


(3) Shanti Lai Jain brought the suit for the 
filing of the award. He urged that the majority 
decision was binding and further that the 
absence of Bhure Lai at certain stages of the 
proceedings did not affect the validity of the 
award, because he had authorised two others 
to proceed in his absence; the partners had 
acquiesced in his by their taking part in the 
proceedings subsequently to this absence 


(4) On the question of fact, whether the 
words bahumat se” (by the majority) were 
originally in the agreement, or were subse¬ 
quently inserted, there has been considerable 
argument. They are written by the same per¬ 
son, but the ink appears deeper. It is impossible 
to decide whether the deeper colour is due to 
the manner of writing or to these words being 
inserted later on. Nor is verification from 
other counterparts possible because they were 
not made, and the only copy signed by the 
partners was made over to Narain Das 
However, these words whether present or not 
are of no consequence in view of S. 10 (2) (3) 
of r e .. In ^ ian Arbitration Act which lays down 
that if there is no provision for unanimous 
decision, then the majority decision, if otherwise 
valid, is binding. 


(5) The second question is more difficult. A 
majority award still requires that all the 
arbitrators should have taken part in the pro¬ 
ceedings. The parties are entitled at every 
stage of the proceedings to the benefit of the 
opiftion of each arbitrator arrived at afte r 


himself seeing the witnesses, examining the- 
papers, and discussing with the others; to the 
application to every material and controversial 
aspect of the dispute, the individual and non-- 
delegatable quality called “personal judgment”. 
Nor is it possible for the court or any outsider 
•to find out whether anything important was 
done in absence of any arbitrator; everything, 
in fact, which calls for his personal, and there¬ 
fore non-delegatable, mental and moral quality, 
is important from this view point There are, 
it is true, certain steps which the arbitrators- 
have to take, such as fixing dates, sending for 
registers, and the like, acts of a formal or 
ministerial nature, which can be done in the 
absence of one of themselves, and which he can 
regularise by consenting. But these acts are 
different from the judicial functions. 

The absence of an arbitrator from any stage 
of the proceedings, in which witnesses are 
examined and evidence is taken, is irregular and 
cannot be remedied by his delegating his 
powers, or sending for the papers later, and 
studying them. There is one view that, where 
the parties expressly consent to it, an absentee 
arbitrator can send for the papers, study the 
materials recorded in his absence, and then give 
his opinion; but such consent of the parties 
should be clear and explicit as it is their for¬ 
going an essential right. Otherwise even a 
delegation by the absentee arbitrator goes to 
the root of the arbitration proceedings. 

(6) The applicant has placed the following 
rulings: ‘Fazalally Jivaji v. Khimji Poonji & Co.\ 
AIR 1934 Bom 476: 

“where there are several arbitrators all must 
act together in the making of the award. 
Every stage of the proceedings must be in the 
presence of all and every judicial act to be 
done by two or more must be completed in 
the presence of all.” 

•Patel Bros. v. Shree Meenakshi Mills, Ltd/, 
AIR 1942 Bom 239: 

“Once a board of arbitrators has been consti¬ 
tuted to hear an appeal and has commenced 
to hear it then it is not open to any member 
to withdraw; the remaining members to con¬ 
tinue the appeal unless of course the parties 
agree to that course being adopted.” 

In such a case it was just as if there was a 
new agreement. 'Laxmibai v. Shridhar Manik\ 
AIR 1943 Bom 221: 

“The general rule is that the meetings of the 
arbitrators must be attended by all the 
arbitrators and the decision arrived at must 
be the decision of all.” 

This ruling gives an exception in favour of the 
formal decisions only; in other words, decisions 
which do not involve any exercise of judicial 
functions: 


it some formal decision has been made in the 
absence of some of the arbitrators the irre¬ 
gularity may be waived. It has been deemec 
to have been waived if the decision is put 
at a subsequent meeting before all the arbi¬ 
trators and in the presence of all the parties.* 
In the present case, there is considerable 
doubt as to whether at any stage at all except 
while noting his disagreement with the award 
Bhure Lai took part in the proceedings. At al! 
events, Bhure Lai s non-participation in the 
proceedings on 6-10-50 and the objection of Sita 
ar * on * he What happened or 

n"A^ 50 w # as th ?, recoins of evidence, exami- 
nation of parties, and the drawing of ar 
adverse inference agcinst Sita Ram. These 
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cannot be called •formal" functions. They are 
judicial functions and even if the minutes of 

he proceedings were read out in presence of 
the parties and the absentee arbitrator on a 
subsequent occasion, no waiver can be ore- 
sumed. 

(7) This has been made clear in ‘J. Kuppu- 
swami Chetty v. B. V. Anantharamier’ AIR 
1948 Mad 40. Where the reference is to two or 
more arbitrators, all must act together. If one 
of them declines to act during arbitration pro¬ 
ceedings, and the award is made by the re- 
maining arbitrators, the award is invalid even 
though there might have been provision in the 
arbitration agreement that the majority view 
should prevail. The majority decision is some¬ 
thing different from what can be called a deci- 
sion after only the majority deliberate. If all 
the arbitrators deliberate, the majority decision 
unless otherwise provided is binding; on the 
other hand if only the majority take part in 
the arbitration the decision is not binding 
because one or more arbitrator has not at all 
brought his personal judgment to bear on the 
S®?.®- The P C. decision in ‘Shree Meenakshi 
Mills Ltd. v. Patel Bros.’, AIR 1944 PC 76 also 
acts on the principle that when the reference 
is to two or more named arbitrators all of 
them must act together. 

(7A) The plaintiff-respondent has quoted two 
rulings. ‘Brojendra Kumar v. Purna Chandra’. 
AIR 1931 Cal 53 really lays down no exception 
to this principle. All that it says is that it is 
not misconduct, if the arbitrator is absent at 
some sittings, but "nothing of importance" is 
done at that time, and every thing is done 
over again when all are present. In such a case 
the award depends upon what is done over 
again, and not what is done by some arbitrators 
only. The words "nothing of importance” should 
be taken to mean the same thing "anything 
formal” in the Bombay ruling quoted above. 

(8) The Rangoon ruling quoted in — ‘U Po 
Hlaing v. Daw Ngwe’, AIR 1941 Rang 22 reads: 

"Some evidence was recorded in the absence of 

one arbitrator and which was sent to him 

subsequently.” 

It is not clear in what form the parties ac¬ 
quiesced in the proceeding, but it was essential 
that the parties should expressly acquiesce. In 
the present case one party not only did not 
acquiesce, but protested, but was silenced by the 
order of the arbitrators that an adverse infer¬ 
ence would be drawn if he did not answer 
questions. Thus the admitted facts show that 
Bhure Lai was absent, at least during some 
important stages of the deliberations. Sita Ram 
objected to it in writing, but the other arbi¬ 
trators instead of adjourning or stopping the 
deliberations, proceeded because they said that 
Bhure Lai had authorised them to do so. But 
even if he had authorised, in the absence of 
an express agreement of the parties to this 
procedure, the award cannot be binding. 

(9) The applicant, Sita Ram, has tried to 
show that the award was rejected by the parties 
themselves, and there was a subsequent arbi¬ 
tration by Bhure Lai as the sole arbitrator, and 
somethings were done, and a final settlement 
made in accordance with it. It is sufficient to 
slate here that the evidence on record does not 
at all support this contention. There was no 
written agreement for the second arbitration nor 
was there a written award made in the pre¬ 
sence of the parties or tendered to them, in 
fact, in view of Bhure Lai’s dissent from the 
award, and the statement by Sita Ram that 
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® h “ re , Lal . was his nominee, his being sole 
arbitrator is highly improbable. In any case, it 
has not been proved by good evidence and I 
disbelieve it. 

far - t a l tbe majority award dated 
^y-12-50 goes it should not have been filed. The 
judgment and decree of the first appellate court 
are set aside, and the award is declared to be 
invalid and inoperative. The applicants should 
get the costs of this proceeding from the res¬ 
pondent and pleader’s fee according to rules. 

B/R.G.D. Order accordingly. 
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Dr. Bhagwant Kishore Tandon. Applicant v. 
Deputy Commissioner, Rewa District, Opposite 
Party. 

Misc. Civil Appln. No. 26 of 1952, D/- 28-6- 
1952. 

(a) Constitution of India, Art. 31 — Requisi¬ 
tion for limited purposes or period. 

The wording "acquires or takes posses¬ 
sion” is comprehensive enough to include 
both acquisition, which is a complete de¬ 
privation of all interests in the property, 
and requisition, which is the taking posses¬ 
sion for a limited period or a limited pur¬ 
pose. (Para 3) 

(b) Constitution of India, Art. 31 — “Pro¬ 

perty” includes, “any interest”, including tem¬ 
porary or precarious interest such as that of 
mortgagee, lessee or a tenant. (Para 3) 

(c) Houses and Rents’— V. P. Requisition of 
Buildings and Premises and Fixation of Rent 
Ordinance (3 of 1949) — Ordinance is ultra 
vires — (Constitution of India, Arts. 31 and 

226). 

The law authorising the acquiring or the 
taking possession of property should clear¬ 
ly lay down that it should be done for a 
public purpose or in the public interest. 
The next requirement is that the law 
should expressly provide for compensa¬ 
tion. Finally, the law itself should con¬ 
tain the principles upon which the com¬ 
pensation should be worked out. Any law 
whether pre-existent or made after the 
Constitution came into force, which does 
not conform to all these criteria has to be 
declared invalid to that extent; and the 
High Courts under Art. 226 have to issue 
directions to the acquiring or requisition¬ 
ing authorities not to act upon the law. 

(Para 3) 

V P. Requisition of Buildings and Pre- 

mises and Fixation of Rent Ordinance 3 

of 1949, inasmuch as it makes no .mention 

of the purpose at all, but straightaway 

authorises any officer empowered in this 

behalf to requisition any P re ™ S uL wfth 

ever the purpose may be. uTion 

one of the provisions in the Constitution 

for the protection of a fundamental right, 

and therefore is to that extent ultrajires. 

The Ordinance also fesilent on a JJe^“g 
tion of compensation even in regard 
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lull owner of the property. Whatever pro¬ 
vision there is on this matter is not suffi¬ 
cient compliance with Cl. (2) of Art. 31. 

(Para 4) 

Thus on both these grounds the Ordi¬ 
nance is ultra vires to the extent of the 
non-mention of public purpose and non¬ 
provision of compensation payable to the 
tenants’ interest in the immovable pro¬ 
perty. (Paras 7 & 10) 

(d) Part C States (Misc. Laws) Repealing 
Act (66 of 1951) — Act repeals Rewa Rent 
Control Ordinance, 1946 from 31st October 1951 
and not retrospectively — (Houses and Rents 
— Rewa Rent Control Ordinance (1946) ). 

(Para 8) 

Lai Guruprasnya Singh, for Applicant; 
Advocate General, On behaLf of Government. 

REFERENCES: Courtwar/Chronological/ Paras 

C52) AIR 1952 EP 70: (53 Pun LR 391) 3 

AIR 1951 Nag 32: (1951 Nag U 248) 6 

(52) S A No 208 of 1951: (AIR 1952 
Vindh Pra 39) 8 

ORDER: The applicant’s grievance is that he 
nas been ordered on 17-4-1952 by the DC 
Rewa acting under the V.P. Requisition of 
Buildings and Premises and Fixation of Rent 
Ordinance III of 1949, to vacate the house in 
1m occupancy as tenant. The landlord him- 
^ as r ? a< ? e unsuccessful attempts to 

1 rlolf- -f- nant j} as not , complained against 
this requisition. The applicant wants a direc- 

be issued to the D.C. that he should 
not enforce the requisition. The grounds urged 
are; firstly that the Ordinance is ultra vires 

nf }L V r ate .Vi- e P rovisions of Art. 31 Cl. (2) 
inte^f S ♦ U K 10n: se ? ond| y- ‘ ha t it was not 
^ ha L tl I e P remise s already occupied by 
tenants should be requisitioned under it; third- 
iy t mat the Ordinance does not override the 
Rewa Rent Control Ordinance of 1946; and 

behJi 7 ..^V n fn VICW 0f ‘he matter the premises 
being used for an essential service the express 
exception should have been applied. 

rJht IkIk 1 !? .question j involves a fundamental 
ngnt, which it is argued the Ordinance violates 

the 4 ZuisTtff^h^lr does ™t mention thS 

in c °mplete deprivation of all interests 

the point is that tL P ^J n ,° US mterest; but 

SS t f—Ereil 


by law for a public purpose only: a principle- 
common both to Art. 31. and to S 299 of the 
Government of India Act which has been 
applied in some of the pre-Constitution rulings 
on this subject. The law authorising the acquir¬ 
ing or the taking possession of property should' 
clearly lay down that it should be done for a 
public purpose or in the public interest. The 
next requirement is that the law should ex¬ 
pressly provide for compensation. Finally, the 
law itself should contain the principles upon 
which the compensation should be worked out 
Any law whether pre-existent or made after 
the Constitution came into force, which does 
no t conform to all these criteria has to be de¬ 
clared invalid to that extent; and the High 
Courts under Art. 226 have to issue directions 

1° acquiring or requisitioning authorities 
not to act upon the law. 

. ( ?a) Now let us apply these criteria to S 3 
ot the Ordinance in question. It runs thus: 

REQUISITION 

'J* T «f ^mdhya Pradesh Government or 
any officer empowered by it in this behalf 
may by order in writing requisition any 
budding or other premises, together with 
any fixtures, fittings, furniture or other 
things therein of any individual corporation 

« r h P r? tV n n a ? y part ° f v mdhya Pradesh 
where this Ordinance has been brought into 

force by the notification of the Government 

makp 0 ^? f by ,? ectl0n J ( l ) Clause 3, and may 
make such further orders as appear to the 

ranwHir 1 ‘o be necessary or expedient in 
connection with the requisitioning and may 
fix such rent for them as may fpp ear rea 
sonable but which shall not be less than the 
standard rent as defined in Section 2(c). 

Provided that no premises or buildings 
used for the purpose of, 6 

(1) religious worship; 

stocking or doing business in connec¬ 
tioni with essential supplies; 

(mi) public utility shall be so requisitioned. 

(2) where the Vindhya Pradesh Govern- 
./° r u any 0fficer empowered by it in this 

be - ha,f „ has ^uisitioned any premises or 

min? un ber clause ( 1 ) above the Govern- 

™ e J? t ° r tde 0ffice r.may dispose of and use 

or L P mr iSes °r. thin g in such manner as it 
or he may consider necessary or expedient. 

(3) The V.P. Government or an officer pm 

Ere t& il in this behalf ™y by ord^ 
require the owner or occupier of any build- 

fnfniciw ° f a hu* 1 ^ or other Premises to 
furnish to such authority as may be specified 

H 1 * he w der , such information in his posses- 

• fng or a o»K g t0 the buildin fi’ Part of abuild- 
ing, or other premises or fo any fixtures 

?hoin eS ’- £ urnitu . re or other things therein 
(being information which may reasonablv hp 
required of him in connection with the ex^ 
cution of this section as may be specified.’’ 

Po h s e e rC The H?ph°rm 1hatsoevar about the pur- 
pose, ine High Courts and ultimately 

S5- * 1 (T 1 s 

St’S,- wr 

in| u C s a ^d. al But U in e o r ne and that P h jase ifseU bt 
be expressly provided hFthe l°aw er thiS Sh ° Uld 
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Recently the validity of the corresponding 
East Punjab Law (East Punjab Requisition of 
Immovable Property Temporary Powers Act 
XVIII of 1948) was questioned: ‘Shyam 
Krishen v. State of Punjab’, AIR 1952 E.P. 70. 
There the words used were “whenever it ap¬ 
pears necessary and expedient.” It was held 
that these words were defective and “it was 
necessary that after the words “necessary and 
expedient” for a public purpose or any public 
interest” or some such phrase should have been 
inserted. In the absence of this the law was 
held to be ultra vires of the Constitution. The 
wording of the V.P. law is even more defec¬ 
tive. It makes no mention of the purpose at 
all, but straightaway authorises any officer em¬ 
powered in this behalf to requisition any pre¬ 
mises whatever the purpose may be. Though 
the ordinance was made before the Constitution 
came into force, the present requisition order 
has been passed after it. Conflicting with one 
of the provisions in the Constitution for the 
protection of a fundamental right; the Ordi¬ 
nance is to that extent ultra vires. 

(4) Art. 31(2) expressly states that any such 
law empowering acquisition or the taking 
possession of property should provide for the 
compensation and either fix the amount or 
specify the principles and the manner in which 
it should be determined and given. Now this 
ordinance is silent on this matter even in re¬ 
gard to the full owner of the property. The 
nearest approximation to compensation is that 

“the requisitioning authority may fix such rent 
for the premises as may appear reasonable, 
but it shall not be less than the standard 
rent defined elsewhere in the ordinance.” 
Even in regard to the full owner, who gets a 
rent this provision is not sufficient compliance 
with Art. 31, Cl. 2 as it does not show how it 
should be fixed, and how it should % be paid; 
but whether or not this is sufficient in regard 
to the compensation payable to the full owner, 
the entire enactment has nothing to say about 
how the other interests, if any, in the property, 
are to be compensated. 

(5) In this connection it is of interest to see 
whether the corresponding law in any of the 
other states provides for this. For example, the 
West Bengal Requisition Act of 1947 (Act \ 
of 1947) avoids this defect, and complies with 
the requirements of the corresponding Section 
(299) of the Government of India Act ot lswo. 
S. 3 of this law begins by.saying 

that “it should appear to the Provincial Gov¬ 
ernment that any premises are needed or 
likelv to be needed for any public purpose. 

S. 11 begins by saying: 

“when any premises are. requisitioned uni dev 
this Act all persons interested shouldl be 
paid compensation, the amount of which 
should bo determined etc; etc. 

It does not merely sav "the Proprietor but 
“all persons interested”, which obviously in¬ 
cludes the lessee or the occupant. S. 12 pro 
vides that in determining an amount of cpm- 
pensation the collector shall take> into conside¬ 
ration certain facts out of which (b) is or 
significance here. 

“If in consequence of the acquisition of Pre¬ 
mises the person interested is compelled to 
change his residence or place of residence or 
in remove his furniture or other articles the 

*° such 

change* West Bengal enactment 

ssraWiMBf*' * p ™ r,et ° r 
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and the occupant, if any, and was enunciating 
he principles upon which both of them were 
to be compensated. 

(«3) On the other hand, the C.P. and Berar 
enactment on this subject (Act 63 of 1948) was 
fauhy in this respect. It was held in the case 
reported in ‘Gendalal Motilal v. Mathuradas 
Ramprasad, AIR 1951 Nag. 32, that a tenant or 
a lessee of a property is the transferee of an 
interest in it. Art. 31(2) clearly contemplated 
payment of compensation to such a person, 
who has the present right to occupy the re¬ 
quisitioned premises. As there was no provi¬ 
sion in the C.P. and Berar Requisitioning of 
Accommodation Act. for the payment of com¬ 
pensation to a tenant that Act was declared 
void in so far as it permitted requisitioning of 
the property in the possession of the tenants. 

(7) Thus, on the two grounds of the non¬ 
mention of public purpose and the non-provi¬ 
sion of compensation for the tenant in any, 
case, the V.P. Houses and Premises Requisition 
Ordinance of 1949 is ultra vires of Art. 31(2) 
of the Constitution. On these grounds alone 
the applicant is entitled to get a direction to 
the D.C. not to enforce the order of requisition 
as the law under which it was made is ultra 
vires of the Constitution. 

(8) The applicant has raised one or two 
other points which can be disposed of with 
bare mention. He alleges that the ordinance 
was never intended to apply to premises al¬ 
ready occupied by tenants; he relies on cl. 8 
which says that this ordinance does not affect 
Rewa Rent Control Ordinance of 1946. In re¬ 
gard to the latter enactment there has been 
very considerable confusion. This court had 
held in ‘Abadi Jan v. Oter Mai’, S. A. No. 208 
of 1951 decided on 25-2-52. that this law was 
not repealed by the President’s order extend¬ 
ing the C.P. and Berar legislation. But after 
the President's order there was a Parliamen¬ 
tary enactment (Act No. LXVI of 1951. The 
Part C States (Misc. Laws) Repealing Act, 
1951) repealing this Rewa Rent Control Ordi¬ 
nance. This has become law on the 31st Oct. 
1951. Certainly this law could not be deemed 
to have been repealed with retrospective effect 
from 7-12-50; but there is no * u £* f 7 0 , th 9 e 
repeal was effective from the 31st Oct. 1951, a 
date prior to this requisition order. So there is 
no force in this contention. 

(9) Yet another point raised by the appli¬ 
cant is that even if the Ordinance 3 of 194!) 
is rood law. it expressly exempts the requisi¬ 
tioning of premises used for the P ur P° se ° f 
nublic utility The applicant contends that the 
business for which this building is used is pub- 
lif utility service. There are no materials 

fig ^me'to" consider^ 

35*S MB? "a BH""” 

one of the exceptions in this Ordinance. 

(10) The applicant succeeds because t 
Ord 3 of 1949 is ultra vires to the extent of 
the^ non-mention o< pubfc Pu^and ncm- 

II SS&sss* 

B/R.G.D. * 


Order accordingly- 
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Ram Kripal, Applicant v. Ganesh Prasad. 
Opposite Party. 

Criminal Ref. No. 153 of 1952, D/- 25-8-1952. 

(a) Cr P. C. (1898), S. 145 — Attachment 
e pending decision. 

n E% n n ' v ! ien a Preliminary order u/s 145 
Cr. P C is passed the property should not 
be attached unless there is an emergency 
The preliminary order is passed after the 
Magistrate makes up his mind ? that there 
is a dispute about the immovable property 
*° ca . use breach of the peace; for 
C v^ S - ( the P r °P 5 r‘‘y pending decision 
the Magistrate should have further rea- 
sons, namely that there is an emergency, 

f* ,-, ur ?l? ss ‘ he Property is attached there 
as likelihood of some serious riot or simi- 
lar acts of violence. If the police want it, 
they should satisfy the Magistrate cn this. 

afflpfeT ? e . ndin S decision seriously 

the , r,ghts of Cltizens : and also 

Inf L ,0 - Un,1 S Cessary and inconveni- 

?a t rt n? ntr ° Vers .‘- es - 5°’ U has ,0 be resorted 
to only exceptionally. (Para 5) 

Anno: Cr. P. C., S. 145 N 29. 

r. i b) 2? r - P C - (1898 > s - 145 — Attachment of 

Detitto?' h7 Pr f. I,minat £ . order cancelled on 
pe« ion by parties — Raising of attachment 

Th U p e M y H P , r T r P rocedure indlcitef 
The Magistrate has the complete juris¬ 
diction either to continue the proceedings 

? h r f any st l Ee ,. to dro P being satisfied 
- Jl° s ^ ch dispute either existed or at 

any rate does not exist at that moment 

dronn^’ t if -‘ he Proceedings are Ting 

t& P 8? d at petition of the parties, 

mstt^T^T wlH be wel1 advised as a 
5R tte J Prudence to satisfy himself that 
the compromise is a real one and not 

get the dispute out of 
court, and fight it out in their own way. 

ance *13* «£’ !r e e . xistence of the continu- 
w» C hA„f f . tbe .., dls PUte may be ascertained 

z rSj nV fl hng , the poIice > because the 
of the police does itself create a 
■certain amount of restlessness. (Para 6) 

. ticker. i;i sir s e „ sl s? ,j he r u - 

SSnelS r« WUsj& 

S a n ca ? e 'i e d . u, ‘ »< the MtSISfe g 

**. Being functus officio he cannot de- 

Sghf 8 ? W-fi 5SS ssu* 

avoided. 11 * Possible this should be 
rials S th 0 a U t d ca b me aS t C o r !h lned 

passing of wL? Urt before ‘he 

should be restored T/n S uo an ‘ e * ‘hen it 
attachments- be vacafed’"S,?® the 
fcrence to either partj? t2k in T !h° Ut re * 

1952 Vin. Pra./n »«ng the pro- 
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If ‘he parties still disagree they 
should reagitate the matter in the civil 
court, or expose themselves to a furthe* 
proceeding u/s 145 Cr. P. C. t Paras T& 7) 
Anno: Cr. P. C„ S. 145, N. 40. 

Ram ay an Prasad, for Applicant - Lai Pra. 
dumn v-ingh, for Opposite Party; Lai Chakra 

22? A ‘ A ‘ G - ior ‘he Government! 
raJ, ER Vo CES: Cou rtwar/Chronological/ Paras 
•2 a3 S <» Cri LJ 714) 10 


(42) AIR 1942 Sind 117: 

(40 Cri LJ 876) 10 

S °\ R p E ?4 J'' 1 '" is a - refe rence by the learned 
, J a , revision application from an 

Teonthar* k? ,he leamed Magistrate of 

a proceedin'’ .• Properties attached in 

d piocceciing under section 145 Cr. P C whirh 

nini’ ho 'y ever * dropped under clause (5) of 
that section. Though this caseThv itJf 

unimportant the general principles for guid- 
iaid'down here can be conveniently 

otm- TkTn Prssad ’ .«? on -aPPlica n t ooposite 
P?* 1 -'- al *®S ed «n a petition before the Maeis 

in thic 13 ! 16 "?: s ,n P° s - < cssion of the properties 
n th, s proceeding, and that the other party 

were tSfm , Ran ? , Kripal Ram and others! 

aSySfl* Si inn SSJSjfffsH 

s a Stf-SKSSS 

pending 0 ' SSSS^K ’S SStETSS? W? 

KT 5 S. tr M CM 

order M'SS S “' h 

dpntiij qu “ tion here is whether anv inci 
d nt a a - er ab °ut the land could be passed at 

wt correct ^ ° ne <hat Was P««5 

Section V 145 T^P 3 °? der under 

Should not be' attached Snles's her 
emergency. In this State the Police an 

variably request that the dknnt^ 0 !? 0st l ?" 
might be attached; sometimes they attach >Pert ? 

the Magistrate "ff r jL M gS >«e 
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the property pending decision the Magistrate 
should have further reasons, namely that there 
is an emergency, and unless the property is 
attached there is likelihood of some serious riot 
or similar acts of violence. If the police want 
it, they should satisfy the Magistrate on this. 
Attachment pending decision seriously affects 
the rights of citizens; and also gives rise to 
unnecessary and inconvenient controversies. So, 
it has to be resorted to only exceptionally. 


(6) There is no doubt that the Magistrate 
has the complete jurisdiction either to continue 
the proceeding or at any stage to drop it on 
being satisfied that no such dispute either 
existed or at any rate does not exist at that 
moment. However, if the proceedings are being 
dropped at joint petition of the parties, the 
Magistrate will be well advised as a matter of 
prudence to satisfy himself that the compro¬ 
mise is a real one, and not merely a device to 
get the dispute out of court, and fight it out 
in their own way. I do not suggest that the 
police should necessarily be asked if there was 
still a likelihood of the breach of the peace, and 
I would go to the extent of saying that, if 
possible, the existence of the continuance of the 
dispute may be ascertained without inviting the 
police, because the arrival of the police does 
itself create a certain amount of restlessness. 
The point here, however, is that the learned 
Magistrate did not feel any curiosity whatso¬ 
ever on what the parties really intended to dp 
on the question of possession. The parties stated 
that they were going to settle it by private 
arbitration; nothing serious whatever could 
have happened had the Magistrate asked them 
to take a week or two more, and tell him what 
exactly was the settlement, so that he could be 
sure that the dispute had really been settled 
and the petition was not a mere device. 

(7) When the compromise petition was ac¬ 
cepted each party began to run a race to get 
possession of the property. They had obviously 
never intended to compromise. In such a case 
the duty of the Magistrate is clear. Being func¬ 
tus officio he cannot decide the question of 
possession by taking evidence and weighing 
pros and cons. But whenever in course of a 
proceeding properties come to be in cus odia 
leeis the court has the duty and certamh the 
inherent power to restore status quo ante.. In 
the event of the impossibility of restoring status 
quo ante, it will become necessary for the par¬ 
ties to start another proceeding before the 
Magistrate or any other competent court. But. if 
possible this should be avoided. 

(8) It should be ascertained from the mate¬ 
rials that came to the court before the passing 
nf the preliminary order from whom the pro-, 
ner v nSsed into custodia legis. If those mate¬ 
rials 3 enable the ascertainment of the status quo 
ante then it should be restored. If lt 1do ®?. 
then the attachment should be vacated without 
reference to either party’s taking the property 
If the parties still disagree they should reagitate 
he matter in the civil court, or expose them¬ 
selves to a further proceeding under section 14o 

recld a^the'st age before 

sr r„!? 

that it is necessarily .true or that the police 


acted properly in recommending attachment, or 
that the report of this nature would have any 
evidentiary value when the matter would be 
formally decided under section 145 Cr. P. C_ 
Obviously, it would be wrong to hold so; but 
this is the very report on which the preliminary; 
order was made, the contents of which the 
parties were aware of while filing the compro¬ 
mise petition. No doubt, the applicant makes a 
feeble suggestion that there are subsequent 
insertions in the report. I do not believe it. In 
this case restoration of the status quo ante 
means the vacating of the attachment in favour 
of Ganesh Prasad from whom the property was 
taken by the police. 

(9) If it is impossible to restore the status, 
quo then the matter would have been otherwise. 
The courts should make no direction in regard 
to the restoration of the property, but should 
let the parties get it decided in the civil court, 
at the same time keeping a watchful eye and. 
straightaway starting further proceedings 
under Cr. P. C. if there is a tendency on their 
part to quarrel against it and break the peace. 

(10) The principles I have laid down here are- 
in any event the most reasonable ones consis¬ 
tent with the equities of the parties and public 
policy. I find that they have been followed in 
some rulings, two of which are worth citing* 
The first is reported in — ‘Jam Bhambho Kuap* 
v. Makhdum Muhammad Hassan Shah’, A. I. R* 
1942 Sind 117: 

“Once the Magistrate passes an order under 
S. 145 (5) cancelling the order under S. 145 
(1) he has no further jurisdiction to adjudi¬ 
cate upon the dispute between the parties, 
and the parlies must so far as possible o? 
restored to the position which they occupied- 
before the proceedings were started, not only 
with regard to the land, but with regard l ta 
the produce of the land or its Proceed Th? 
Magistrate has, therefore, power to direct the 
crops or their proceeds to be restored to the 
party from whose possession they are taken. 
But circumstances may arise where it : is not 
nossible to put the parties in the position, 
thev occupied before the proceedings started. 
o n % the produce has been sold. In such cases 
parties should be directed to seek rech-ess of 
their grievances in civil court. Case lav; 

discussed.” 

khs r-rs 

■fee* ss* 

mmmm 

to the cla ! ms . °L th ? hat The property was 
the record shows tna certmu- 

attached ^^.^ateSt be deemed to have 
party the Magistrate " u jfe ore the possession 
inherent jurisdiction *0 ^ so he will be , 

of the property, by % j{ however the 
restoring the status: q o a only alter- 

record does not show it t ^ that ^ 

native for be lifted without saying 

attachment should be l.n<^ ^ to effe c- 
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acnnieuv --7, t-pIpasp 

in whose favour the release 
tive." V <hnt in this case it wa? 

jaanSi sjba «» 
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was taken out of the possession of Ganesh 
Prasad and then placed in charge of the re¬ 
ceiver. The Magistrate’s order was correct and 
the reference is dismissed. 

B/R.G.D. Reference dismissed. 
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Chhote Lai Gokul Chand, Plaintiff-Appellant 
v. Union of India, Defendant-Respondent. 

First Appeal No. 73 of 1952, D/- 15-9-1952. 
(a) Limitation Act (1908), Arts. 30, 31 — 
Applicability — Practical criterion determin¬ 
ing: which article applies stated. 

The practical criteria for deciding which 
of the Arts. 30 and 31 is to apply can 
be stated thus: If the single importable 
unit in which the carrier has to handle 
the goods, fails to reach the destination 
then it is a case of non-delivery under Art. 
31. On the other hand, if the unit that is 
handled reaches the consignee all right, 
but there is damage or shortage, then it 
is a case of loss or injury attracting Art. 
3®* (Para 4) 

Ihus where a single packet alone is sent 
and it reaches damaged or broken or part 
of the contents removed, obviously Art. 30 
comes in. The same would apply when a 
number of packages are sent in a single 
wagon and the wagon reaches all right 
with, however, damage or disappearance 
of some of the contents. If several sepa¬ 
rate packages are sent, each capable of 
being handled separately, and one of them 
does not reach the hands of the consignee 
then it is not a case of injury or loss, but 
of non-delivery. (Para 4) 

Anno: Lim. Act. Art. 30 N. 1: Art. 31 N 2. 
(b) Limitation Act (1908), Art. 31 — Non¬ 
delivery of one of several packages — Inquiry 
by carrier — Starting time for limitation is 
from carrier’s reply pleading inability. 


When # the goods have not arrived 
though similar packages consigned at the 
same time have reached the owner he has 
to make enquiries and await the result of 
the earners measures to push the goods 
on to the destination. If the carrier either 
delays to do so or lulls the owner into a 
false sense of security then obviously the 
plaintiff cannot suffer. The proper inter¬ 
pretation of column three of Art. 31 in 
these circumstances would therefore be to 
start limitation on the date the carrier re¬ 
fuses to deliver or pleads inability. Case 
law discussed. (Paras 6. 0 ) 

Anno: Lim. Act, Art. 31 N. 10 Pt. 5. 

K-^i G f rUP o' Sann 5 Singh > for Appellant; Ram 
Knpal, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 

iS {,Sf 98 (2>: (45 AU 431 J 

<’24) AIR 1924 Mad 567: (77 Ind Cas sin 7 
<*«> AIR 1946 Mad 133: (224 Ind Cas^e) 7 
<27) AIR 1927 Pat 335: (103 Ind Cas Ifni « 
<’33) AIR 1933 Pat 45: (12 Pat 67) 6 

(49) AIR 1949 Pat 268: (29 Pat LT 477) 8 

JUDGMENT: In this appeal by the plain- 

15 a foJ nSt the he Un i 0 r i- ° f India for dama- 

fwh EL? th .• non - d ehvery of a bale of 

fon/si S- t,0ns a " se : firstly, whether Art. 
30 or 31 applies, and which date should be 


starting point; secondly about the liability of 
the railway which has only pleaded the dis¬ 
appearance of the bale by possible theft at 
some place between Ujjain and Bhopal. 

(2) A textile manufacturer at Ujjain con¬ 
signed three bales of cloth to Bihar Station 
G. I. P. The consignees were Darbari Lai 
Ghasi Ram, importers for V. P., who in their 
turn assigned the consignment by endorsing 
the way-bill in favour of the present plaintiffs. 
Two of the bales reached Bihar on 2-9-50 when 
the plaintiff took delivery. The third bale 
never arrived. The plaintiff waited for a time 
and then wrote to the railway authorities at 
Bombay. On 19-2-51 the latter asked for parti¬ 
culars of the consignment and the way-bill. The 
plaintiff gave the particulars; the railway 
again wrote to the plaintiff on 26-6-51 that they 
were looking into the matter. Nothing more 
was heard of it from that side. On 5-11-51 the 
suit was filed, as it happened four days beyond 
the one year and 2 month period from 2-9-50. 

(3) The defence was that the goods having 
been lost possibly by theft the carrier was not 
liable. There was no pleading in regard to the 
nature of the risk forms. It was iurther urged 
that the suit was barred by limitation because 
it was filed a few days after the one year 
period prescribed by Arts. 3U and 31 and'the 
two months for the notice under section 8\) 
C. P. C. The plaintiff's rejoinder was that the 
theft of the bale was the result of the neglig¬ 
ence of the railway and not the consequence of 
an unforeseen calamity, which could not be 
guarded against even with due diligence. As 
regards limitation the plaintiff replied that Art. 
31 applied and the starting point was not the 
date of receipt of the other bales, but the date 
on which the railway authorities refused or 
pleaded inability to deliver the undelivered 
goods The learned D. J. held that the railway 
would have been liable but for limitation which 
he started from the date on which the remain¬ 
ing two other bales were actually received. 
Accordingly, he dismissed the suit. 

(4) POINT NO. 1:— Limitation: In a suit by 
the owner of the goods against the carrier for 
compensation the limitation is governed bv one 
or the other of Arts. 30 or 31. Limitation Act. 
Article 30 app.ies when there is a loss or injury 
to the goods. As this happening would be one 
within the special knowledge of the carrier he 
has to prove that a loss or injury happened at 
a particular time, if he does want to defeat the 
suit under that article. On the other hand, when 
it is a case of non-delivery for whatever reason 
the claimant has to show he has sued in time 
irom the date on which the goods ought to 
have been delivered”. The practical criteria 
for deciding which article is to apply can be 
stated thus: If the single importable unit in 
which the carrier has to handle the goods, fails 
to reach the destination then it is a case of 
non-delivery under Art. 31. On the other hand, 
ir the unit that is handled reaches the con¬ 
signee all right, but there is damage or short¬ 
age, then it is a case of loss or injury attract- 

30. Where a single packet' alone is 
sent and it reaches damaged or broken or part 
ol the contents removed, obviously Article 30 

J 1 ' , The same vvoul . d apply when a num¬ 
ber of packages are sent in a single wagon and 
f_" agon reaches all right with, however, 
damage or disappearance of some of the con^ 

S5*- If several senarate Back ages are sent, 
each capable of beinf*jandl?8 


” separately, and 
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one of them does not reach the hands of the 
consignee, then it is not a case of injury or loss, 
but of non-delivery. The reason is that whereas 
in the former case the moment the unit handled 
(whether a full wagon or a single package) has 
reached the hands of the consignee, he can be 
certain of whether he has got the goods intact 
or whether there is loss or injury. In the lat¬ 
ter case when an individual unit does not reach, 
the consignee cannot say he has suffered in¬ 
jury or loss; he has to wait and see if that unit 
is coming on. Even if several individual 
packages are consigned on the same way bill, 
and some reach earlier, he can reasonably ex¬ 
pect, that the others will be following soon. 
Indeed, it is an every day happening that some 
of the separate packets on the same way bill 
reach earlier and some later. In such cases also 
Art. 31 applies. 

(5) The third column to Art. 31 mentions the 
time “the goods ought to be delivered”. In the 
event of the date for delivery being fixed, non¬ 
delivery happens on that date. Most often 
there is no such date fixed, and it becomes an 
important question, what date is to be the 
starting point. One alternative is to start from 
the date on which, other packages, sent at the 
same time as the undelivered one, have 
reached the same destination; in this case it 
would be the arrival of the two bales. Where 
this is not possible, the one might think of the 
time at which, in ordinary circumstances, the 
goods would have reached. But this alternative 
introduces an element of uncertainty and in any 
event works unfairly on the owner who is 
reasonable enough not to rush to the court, but 
waits to see if they arrive late, and tries to get 
the carrier to push them on, if they are held 
up, as often happens, at some place enroute. 
That is why several High Courts have taken 
another alternative; the failure to deliver is 
complete only when the carrier refuses or 
pleads inability to deliver them. The date of 
such refusal or inability, is taken by these High 
Courts as the starting point. 

(6) The first alternative has been taken in 
some of the earlier decisions. For example in 
— ‘Gopi Ram Gauri Shankar v. G. I. P. Rly Co.’ 
AIR 1927 Pat 335 the position was similar to 
that of the present one. Out of six separate 
bales consigned to the plaintiff four alone reach¬ 
ed the destination. In a suit by the consignee 
for compensation, that High Court following an 
earlier ruling, held that the suit was governed 
by Art. 31 and not by Art. 30. However, it 
was time barred as limitation should start from 
the date on whxh the “major part of the 
consignment” namely the four other bales ar¬ 
rived at the destination. In the later case re¬ 
ported in — ‘Bengal and North Western Rly. 
v. Knmeshwar Singh', AIR 1933 Pat 45 the High 
Court held that the starting point would be the 
date on which the goods should have been 
delivered either under contract or if no time is 
specified within a reasonable time However, 
in that case the plaintiff complained of the loss 
immediately and the carrier defendants delibe¬ 
rately ignored his request and thereby misled 
him 'into delaying his suit. They held that he 
defendant could not plead limitation Though 
on other grounds, the effect has been to extend 
limitation to one year after the refusal or in¬ 
ability. When the goods have not arrived though 
similar packages consigned at the same time 
nave reached the Swner he has to make en- 
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quiries and await the result of the carrier', 
measures to push the goods on to the riitii 
nation. If the carrier either debvs to ln 1 
lulls the owner into a false sen,c nf d ° ° 
then obviously the plaintiff cannot suffer The 
question only is whether we should prevent the 
defendant from pleading it as he himself hal 
been responsible, or interpret the phraTe "when 
he goods ought to have been delivered" so as 
o include and imply a reasonable opportunity 
to the carrier to look up and send on the case 

(7) In — ‘Jugal Kishore v. G. I. P Ri v Co' 
AIR 1923 All 22 (2) it was held that no tfie 
was fixed for the delivery of the goods and 
the correspondence between the parties showed 
that the matter was being inquired into and 
tncre was no refusal to deliver, the second 
alternative should be taken as the starting 
point. In — ‘South Indian*Rly. Co. v. Narayana 
Iyer*, AIR 1924 Mad 567 it was held 

“the starting point under Art. 31 is the date 
when the railway company finally says that 
the goods cannot be delivered.” 

The same principles were reaffirmed in the rul¬ 
ing reported in — ‘Palanichami Nadar v. Gov¬ 
ernor-General of India in Council*, AIR 1946 
Mad 133. 

(8) The same view is contained in decision 
— ‘Raigarh Jute Mills Ltd. v. Commissioners 
for the Port of Calcutta*, AIR 1947 Cal 98. A 
cause of action will arise when the owner is 
apprised that there will be no delivery of the 
undelivered goods, time begins to run after the 
definite refusal or declaration of inability to 
deliver. In the recent Patna ruling — ‘Gov¬ 
ernor-General in Council v. Kasiram Marwari*, 
AIR 1949 Pat 268 that High Court has also 
veered round to the same view as has been 
held by Madras, Allahabad and Calcutta. 

“that where no date is specified for the deli¬ 
very of goods and the correspondence between 
parties shows that the consignor has received 
a reply from the railway authorities that the 
matter was being investigated and the plain- 
tifF filed the suit for damages for non-delivery 
within one year from the railway’s refusal to 
deliver the consignment it was not time- 
barred.” 

(9) Both on account of intrinsic uncertainty 
of the time on which the goods should have 
reached “in ordinary circumstances”, and with 
regard to the very natural expectation that the 
delayed goods might be coming on and might 
be found lying at some station on the way, the 
proper interpretation of column three of Art. 
31 is to start limitation on the date the carrier 
refuses to deliver or pleads inability. Looked at 
that way the suit was not lime-barred. 

(10) POINT NO. 2: It is clear that in the 
present case the carrier is liable for the non¬ 
delivery. The allegation is that somewhere 
between Ujjain and Bhopal the seal of he 
wagon in which the bale was kept had broken 
and one bale pushed out of it or stolen. It was 
not a case of theft or destruction during a 
unforeseen calamity which could not have been 
guarded against even with the exercise of due 
diligence but as an immediate result of gross 
negfigence on the part of the carrier’s em¬ 
ployees. I affirm the flnding.of the Jower court 
that the carrier was responsible for the loss. 

(11) There is no other point in this appeal. 
The claim made includes the price of the goods 
plus excise charges and freight already paid. 
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costs of the notice, interest at the rate of -/ 8/- 
per cent per mensem all of which are 
legitimate. However, a sum of Rs. 52 /13/- has 
been claimed as profits at the rote of 5A per 
cent. Had the goods been received and" sold 
by the plaintiff he could have made the profits, 
but at this stage no claim for the possible 
profits could be made. 1. therefore, allow the 


appeal and decree that the plaintiif should get 
a sum of Rs. 1055-12-0 and costs and pleaders’ 


fee in both courts according to rules on the 
claim that has been allowed. Future interest 
at 6 per cent. 

B/D.R.R. 


Appeal allowed. 
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Wali UUah Khan, Plaintiff-Appellant v. 
Mohd. Yakub, Defendant-Respondent. 

First Appeal No. 55 of 1951, D/- 6-10-1951. 
Limitation Act (1908) S. 5 — Sufficient 
cause — Delay in taking copy of decree. 

The appellant applied for a copy of the 
decree on 7-4-1951, but he did not file the 
requisites for the stamps which he pro¬ 
duced on 11-4-1951. He was asked to 
come on 6-5-51 to take the copy. Actually 
nobody turned up on 6-5-1951, and the 
appellants lawyer came on 14-5-51, and 
took the copy. 

Held that there was no sufficient cause 
for condoning the period between 6-5-51 
and 14-5-51. (Paras 5 & 6) 

Anno: Lim. Act, S. 5, N. 10, 11. 

Hanuman Pd. and Lai Guruprasnya Singh, 
pondenf 6 ant ’ Lal Pradumn s >ngh, for Res- 

REFERENCES: Courtwar/Chronological/ Paras 
(’37) AIR 1937 PC 276: (31 Sind LR 672 PC) 4 

g}> AJg 1030 All 112: W IndCa,® J 

, 27 Jnol £ a 829: < 105 Ind Cas 217) 4 

(’2fi) air Joac S al 4 = 62: (145 Ind Cas 116) 5 

f.JJj AIR ^ a !u 503: (27 Cri U 1001) 4 

’37 A 5 2 Udh „ I35; < 2U Ind Cas 499) 5 

MEN n : T he main a PP eal is by the 
appe i a «- t ( fr . om the judgment and decree 
thp cn | eai * ned District Judge Umaria dismissing 

if Rs (LTti 0 3 larger part of hi s claim 
ihaALtH'A 1 V* * There is a cross-objection by 
he defendant from the judgment and decree 

fi? o / e , earned district Judge deciding that Rs 
622/- were payable by him to the phiintifY 

has 2> b2n e r»S min A r ^ question of '“"Ration 
Th» , and discussed by the parties 

The following dates are important The decree 
was signed and sealed on 14-3-51 The party 

t a h Ppli r ed m ? ra cop y °n 7-4-51. but he d d ne 
the requisites for the stamps which he nro 
duced on 11-4-51. He was asked to come on 

up' 5 on °6 5^1 nnH° P H Actual ! y . nob °dy turned 
p P , 0-5-51, and the parly’s lawyer Mr 

Baboola 1 came on 14-5-51 and took the copy as 

well as the balance of Rs. 2/14/- left after the 

purchase of the necessary stamps and paper 

5? bift t'he C ° Sed i 0n U i; 51, re °Pened o n P 24^3- 

leave MS PPCal \ Vas flled on '4-7-51. If we 
leave out or condone the period between 

b'ut 5 if t0 wi 4 ‘f; 5 f t i len ,. t . he a PP"cation is in time. 
Smita iAl C U ^ e thls ,-P eriod in calculating 
These dat& ^-e ^ application is time-barred, 
uese dates are mentioned in the certificates 


given on the copies, as well as in the endorse¬ 
ment made on the back of the application for 
copy. When the matter came up for considera¬ 
tion on 21-9-51 it was urged on behalf of the 
appellant that the copy was to be given by trie 
Umaria circuit court on 6-5-51. and mat the 
pleader had asked for a copy on that date, but 
was told that it had not conic from Saina 
anci was nut ready. I accordingly sent for all 
tne registers and papers concerning the appli¬ 
cation. The dates already noted are borne out 
by all of them and there is no note or trace 
that the party or his lawyer asked for the copy 
on 6-5-51. In fact the circuit court was there 
at umaria on 6-5-51. There is no particle of 
evidence that anybody asked for a copy on 
6-5-51. Usually, the counter-part of ihe printed 
form on which these particulars are noted is 
given to the applicant and he produces it on 
the date fixed, when he either gets the copy 
for which he gives a receipt or takes endorse¬ 
ment that the copy has not yet been made In 
the present case the appellant has not produced 
that counter part, nor is the signature given on 
it. Probably he did not take the counter part. 
This by itself is nothing as the receipt lor the 
copy has been given on the original form itself, 
but there is nothing to support his storv of 
appearing, and asking for copy on 6-5-51 I do 
not believe it. 

(3) When this was pointed out the appellant 
suggested that the copy itself might not have 
been ready by 6-5-51. Actually, these papers 
show that it was ready on 26-4-51. Had‘the 
applicant for copy turned up on the proper date 
and the office did not give it to him then he 
could certainly assert that it was not readv but 
when he did not turn up himself. 1 fail to 
understand how we can say that it was not 
ready. There is nothing to disprove the state- 
ft 1 !i.tbese pa pers that the copy was ready 

(4) After this an application is filed for 
condoning the delay under section 5 because it 

'uL a .. a fid ? niis , take ,.°n the part of the 
fi A » um . ber of rulings have been cited 

to support this view. For instance in the Privy 
Council ruling — Rajendra Bahadur Singh v 

fh a J t eS d W w n ; AIR 1937 p C 276 it was held 
tnat it was not gross negligence where the 
pleader filed the appeal before the District 
Judge within limitation, while the valuation 

h?f£ S - 5 - 000/ - a,ld ,he a PPcal lav 

nn!mrn, h<? chl , ef 9?r Ur ’- In the present case the 
oosition is quite different as the pleader or the 

parly had only t 0 g0 al)c j ask for the cop „ on 

; 5 ^.. bu he filled to do so. They had'also 
faded to do so for 8 days, so there is no ana- 
logy. Again, for the ruling reported in — 
Pramatha Nath Mukerjee v. Bhabataran Gan- 
^♦'’r^IR I 927 Cal 829 the position was dilfer- 
Tbe a PP ea ' was getting time-barred on the 
16th. The Pleader was given all the papers well 
before this date, but somehow he thought that 
limitation was up to 22nd. However, the client 

T°h n Pr ^ and g a* f . he appeal m ° d 011 the 
Horn .T hcre ,he one da > - s delay was condoned. 
Here the papers were not ready and. neither 
the client nor the lawyer cared to go and take 
the ropy on the 6th or any date between it 

f S n fhouPh 1 »M h May i Another point to note also 
is though this court reopened on the 24th neither 

20 davc 1 Th r th ® la 'T yer cared ,0 come for 

iSnlt ThJiv a Pnr l- iple , of that case cannot 
apply. The third ruhnmJac^yiy. the appellant 

is the one reported %^mcd Qamac 
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Shah v. Mahomed Salamat Ali\ AIR 1930 All 
112. This case has altogether no bearing on the 
present question. There it was an inadvertent 
mistake on the part of the vakil in failing to 
endorse his acceptance on the vakalatnama. In 
the case reported in — *Baban v. Emperor’. 
AIR 1926 Nag 503 it was held that a mistake 
in the pleader's calculation of limitation (sic) 
which the court held to be bona fide. In the 
present case, there is no question of calculation. 

(5) The rulings placed by the respondent can 
■also be briefly noticed. — ‘Khajeh Habibullah 
v. Abdul Karim’. AIR 1933 Cal 462. Condona¬ 
tion was sought because the appellant was mis¬ 
led by the advice given to him by the stamp 
reporter of the court. It was refused as it was 
a failure to go and do what a man of reason¬ 
able prudence or expediency should do. In the 
ruling reported in — 4 Ma Sein v. S. T. R. M. 
Firm’. AIR 1933 Rang 96 this has been clearly 
expressed. 

‘Tn order that the provisions of S. 5 may be 
invoked in favour of an appellant it must be 
found that the error which caused the delay 
was one that might easily have occurred 
even if reasonable due care and attention 
had been exercised by the Advocate.” 

•In the present instance either the client or 
somebody authorised by him had to appear on 
6-5-51 and take the copy. One can evan under¬ 
stand him calling for it on the 6th or even on 
17th or the 8th: but I do not see why the party 
should wait for 3 days. Such a mistake is 
altogether inconsistent with due care. In the 
case reported in — ‘Municipal Board. Lucknow 
v. Kali Krishna Narain’. AIR 1944 Oudh 135 it 
was held that even the counsel's advice cannot 
be sufficient cause if it had been negligently 
given. The present case is much weaker from 
the view point of the appellant oecau^e Here 
was no question of advice, but the simple 
mechanical process of turning up and asking for 
the copy. 

(6) The result is that the cause shown is not 
sufficient and the limitation cannot be condon¬ 
ed. The appeal is dismissed as time barred. The 
defendant respondent shall get his costs in the 
main appeal and pleader’s fee on uncontested 
scale. The cross-appeal automatically fails, and 
• there will be no pleader’s fee or costs in regard 

to Jt * , 

D /d h Order accordingly. 
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Mahadeo Prasad Chhote Lai, Accused-Appli¬ 
cant v. Vindhya Pradesh Government. 

Criminal Revn. No. 157 of 1951, D/- J3-7^931- 
(a) Vindhya Pradesh Sugar (Control) Order, 
950 — Validity of. . „ 

The Vindhya Pradesh Sugar (Control) 
Order 1950 is not properly made as it 
purports to have been made under the 
Vindhya Pradesh Essential Suppb^ (Tem¬ 
porary Powers) Ordinance 1 9.8 wluch had 
already been repealed by the Part C ..ta.es 

L Farther! the Chief Commissioner was not 

competent to make the ° rde . r h ' v i?‘^ t ik 1 
made on 1-5-1950 even under the Essential 
Supplies (Temporary Powers) Act, 1946, as 
the power to make such an Order was not 

•delegated to him under that Act. . 

1HP . (Paras 6, /) 


. Govt. (Erishnan /. C . ) A. I. 

(b) Words and Phrases — Dealing and 
transport. 

Dealing means engaging in a business of 
purchase, sale, storage or distribution; 
distribution in this context means distri¬ 
bution to purchasers. Transport is the 
taking away from place to place by the 
owner of the property. It may be that 
the person transporting is a dealer and 
really transports the article with a view to 
distributing it. But the two acts are 
different. (Para 5) 

Oudh Behari Lai, for Applicant; Asst. Advo¬ 
cate General, for the Government. 

JUDGMENT: The applicant has been con¬ 
victed and sentenced for transporting sugar out 
of Vindhya Pradesh in contravention of section 
8 of the Vindhya Pradesh Sugar (Control) 
Order. 1950. The appeal having been dis¬ 
missed. he has come up in revision. 

(2) The proved facts of this case are the fol¬ 
lowing: On the evening of 1-6-1950 the appli¬ 
cant was found in the Saugor District of the 
Madhya Pradesh just outside the boundary of 
the Vindhya Pradesh, in a lorn* with two bags 
of sugar. The evidence was that they had been 
brought from the applicant’s shop at Pawai 
within the Vindhya Pradesh. Admittedly the 
applicant did not have the proper permit for 
this. 

(3) In this Court the applicant has taken 
three grounds. Firstly, that he was not ‘trans¬ 
porting’ the sugar but was ‘dealing* in it with T 
out license. This was an offence only after the 
1st June 1951, and the prosecution has not 
proved that the act was completed before that 
date. The second ground is that the Chief 
Commissioner made the order under the Vin¬ 
dhya Pradesh Essential Supplies (Temporary 
Powers) Ordinance of 1948. on the 1st May 
1950, when the Ordinance had been repealed; 
The third ground taken is this that an order 
under the Essential Supplies (Temporary 
Powers) Act 1946, which was the law in force 
on this subject, on the 1st May, 1950. has to be 
made by the Central Government or any other 
authority to whom the P°w e « ar e delegated 
under section 4 of that Act. The Chie. Com¬ 
missioner having got the delegated powers only 
on 5-9-1950 by virtue of the Central Govern¬ 
ment’s order No. 115 J. the order was void and 
inoperative at all events on the 1st June 19o0. 

(4) Taking up the first ground, even on the 
assumption that the applicant’s taking the 
sugar from Pawai in the Vindhya Pradesh into 
the adjoining province was dealing in sugar, 
the offence was committed on the 1st June 1950 
and not earlier. In such a c as. e th e pr°secu- 
tion can only prove that the # article camei from 
dace ‘A’ and was actually found in place B 
It is unnecessary and very often ‘m^ssibie tq 
get evidence that the article was seized o. J m 

wmM, i§i 
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Art Should adduce evidence to rebut it. 
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this case, the sugar being detected in the lorry self did not have all the powers of a Provincial 
just outside the Vindhya Pradesh in the evening Government under the Government of India 

* 1 I ('_< T_ 11 __ .1 . f 1 . 1 • •. 1 l TT , • I > < 
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of the first June, the act of taking it across was Act. He derived his powers from a separate 
done on the 1st June and not on any earlier Constitution as well as from certain Instruments 

^ a te r\f A I'U A M>\i .1 4 !a iL At t*A a... _ . - — 


of Accession. The net result is that there was 


l me nci urauu ij. mai mere wd. v 

(5) Really the act of the applicant comes n p delegation of powers to the Chief Commis- 
iunder the definition of transporting and not sioner under section 4 of the Essential Supplies 
dealing. Dealing means engaging in a busi- (Temporary Powers) Act till the 5th September 

» C > ... JT .A. AT 1 (1^11 Thn J .. 
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dealing. Dealing means engaging in a busi- (Temporary Powers) Act till the 5th September 
ness of purchase, sale, storage or distribution; 1950. The Chief Commissioner also did not 
distribution in this context means distribution derive any such powers from the Raj Pramukh. 

A- a.a.a O',.- .... .-1 ? _ it. . I I • . A r r A 11 . A J :..A»A. ...A. - - /. * . 1*11 


distribution in this context means distribution derive any such powers from the Raj Pramukh. 

to purchasers. Transport is the taking away As long as the Ordinance was in force, i.e., till 

from place to place by the owner of the pro- 15-4-50, * be Chief Commissioner could make 

perty. It may be that the person transporting 

• _ -7 I ..1. . It A < .1 . • I ... 


Orders under it, because the Raj Pramukh him- 
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is a dealer and really transports the article with se ^ could make them, but with the repeal cl 
a view to distributing it. But the two acts the Ordinance, these powers were gone. Thus! 
are different. Dealing without licence and between the 16th April 1950 and 5-9-1950 the? 
transporting without permit are two different Chief Commissioner was not competent to make* 

.. rr 4i a i ... .i. .i 
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offences, though they might be committed by the Order even under the Act. 

4 A n A WA A VtAVAAn Tn ll.l A _ - _ _ - / Q \ T U A PAAI I I ♦ !a «U a t il. — 


the same person. In this particular case, we (8) The result is that the application suc- 
are concerned with the latter and not the for- ceeds and it is allowed. The conviction and 
mer. There is, therefore, no force in the first the sentence of the applicant are set aside. The 

rrrminrl ♦ a1»a» kn »Ua AAnK>.n.<» Hno If aaI.J -r.... . j t c h 


ground taken by the applicant. fine, if paid, must bV refunded. If the sugar 

(6) Coming to the second ground, I note that bas ^ rea dy been forfeited, it should be re- 

there has been a mistake in the making of the t i! rn f j ,° l the , sale_ P rocecds - if any, in deposit 

Order. The Vindhya Pradesh Essential Sud- sh0 ?V dbe made over to the applicant. 


- “ ‘.V * — u * L.OJVIIUUI . A,. —i 4 

plies (Temporary Powers) Ordinance 1948 had r j nce im P° rtan t points of law are in- 
been promulgated by the Raj Pramukh. It i cer . hfi( ; ate is * iv «n under Article 134 

continued to be in force after the Raj Pramukh °l , Constitution. A copy of this judgment 
retired on the 31st December 1949 and the sh0lI,d be sent to the Government. 

r*_. i .. . - . r\ mt r, r. 
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Chief Commissioner took his place. On the D/V.S.B. 
15th of April 1950 the President gave his as¬ 
sent to the Part ‘C* States Laws Act, 1950, A I 

which brought into force in this State a num¬ 
ber of Central Acts including the Essential 
Supplies (Temporary Powers) Act, 1946 and re- State I 
pealed the pre-existent corresponding laws on Crimin 
the same subjects, including the Vindhya Pra- (a) Cr 
desh Essential Supplies (Temporary Powers) Concurre 
Ordinance 1948. Published in the Government It i« 
of India Gazette on the 17th April 1950. this conven 

Act was also re-publishcd lor general informa- forums 

tion in the Vindhya Pradesh Gazette on 30th lower c 

May 1950; but from the 15th April 1950 on- instanc 

ward, the law on this subject was the Central special 

Act and not the Vindhya Pradesh Ordinance. the hi* 

Had the Sugar Control Order been made before momen 

the 15th April under the Ordinance, it would policy, 

continue to be operative even after (he 15th Anno: 

April; assuming, that it is such as could have (b) Cri 


Revision allowed. 
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Stale through A.-G. v. Jagan Singh. 

Criminal Revn. No. 178 of 1952, D/- 19-8-195*> 

(a) Criminal p. C. (1898), Ss. 177 and 182 -1 
Concurrent jurisdiction •— Proper forum. 

It is a recognised, and in any event a 
convenient principle, that where two 
forums have concurrent jurisdiction the 
lower one should be approached at the first 
instance, unless the party concerned gives 
fP ec lf.’ rea sons for a direct approach to 
the higher, such as extreme urgency or a 
momentous question of general public 
Policy. (Para 1) 

Anno: Cri. P. C., S. 177 N. 1; S. 182 N. 2 

Crim .i n ?> P C. (1898), S. 496 — Bail — 




- - ---• III'IUV. ,4 11 

aer the old law after its repeal, it cannot be 
deemed to have been made under the new law 


- - - —-- — -“V nit new law. *■*« 

(Thus I find that the Vindhya Pradesh Sugar State. 

I r\ _i nrr, _ . T , .k* ^ ~ 


Anno: Cr. P. C., S. 496 N. 4. 

Maheshwar Prasad, Advocate-General, for the 


(Control) Order 1950 was not properly made, as ORDER: These are five applications bv the 
it purports to have been made under a law State of V. P. from orders of Magistrates 

Which haH alpoarlv mnAAlAJ * (Trnnfm/f UaII x _ c .. o olldlCS 


I which had already been repealed. 


icpcaicu. ^ranung ban to five persons. No reason has 

(7) The third ground is that even on the as- r? e ? fil X? n wbv th ese applications are being 
sumption that this Order was made under the r.f? wl,l Jout the State moving the Sessions 

Essential Supplies /Temporary Powers) Act • l l ls ? recognised, and in any event a 

1946 the Chief Commissioner was incompetent £ onvonie nt principle, that where two forums! 


1946 the Chief Commissioner was incompetent iT™™' principle, that where two forums 
to make it on 1-5-1950. The learned Assistant ^,?,/T CUrrent Jurisdiction ‘he lower one 
Advocate General has argued that the Central S? ® P , pr0ached . the first instance, 
Government had passed a general Order un- r"! ^l?. ar 2?_ conc ? rn . ed Z. lves . special reasons 


Government had passed a general Order un- f O r n Hil2l r lL C0nC t rn . ed gves special reasons 
der section 4 of the Essential Supplies (Tem- extreme t0 the . h,gher > such as 
porary Powers) Act 1946 delegating powers to SSjffSi" a momentous question of 
aU Provincial Governments. But this cannot L a J?l P u^ po fe_I. flnd . I ? one of the special 


all Provincial Governments. But this cannot re^nn! P ha 1C P °c* n° ne of the special 

ssrffais vr 
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rraa esn 10 ok over from the Raj Pra- m Q ii tv,. 

^^' h&was invested with all the powers of appeared hoSrf 6 * C if ses cer . tain persons directly 
RflJ Pramukh; but the Raj Pramukh him- fh P e Pe p r o e ite b had not *- hat 




sted them, but 
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might arrest them in connection with some 
cognizable cases. The applicants feared that 
the arrest by the Police and their being 
marched to the Magistrate might cause them 
inconvenience of a serious nature. Accordingly, 
they themselves surrendered with a request 
that the magistrate might ascertain whether 
they were wanted by the police, and take bail 
and release them. The magistrate accordingly 
sent for the Public Prosecutor and asked him 
whether there was any process against these, 
and whether they were going to be arrested. 
The Public Prosecutor reported that no doubt 
the cases they were referring to were being 
investigated but till then no steps had been 
taken to arrest them; but it was not unlikely 
these men would be arrested in future though 
he could not be definite. Thereupon, the 
magistrate took bail for their appearance when 
and if wanted. 

(3) I am unable to understand what else the 
Magistrate could have done. He could not put 
them into lock-up because Police have not 
shown any desire to arrest them till now; and 
certainly there was no warrant outstanding. 
The magistrate could certainly let them go, but 
then they themselves wanted to be on bail, so 
that they might come directly to the magis¬ 


trate if and when the police wanted them in 
connection with the case concerned. It is cer¬ 
tainly a restriction of the liberties of these 
persons, but they were voluntarily seeking it 
Ihe reason is obvious; if they were not on bail 
the police would arrest them and would march 
them to the magistrate; this meant full cor:rol 
of the police for at least 24 hours, during 
wmch they feared serious inconveniences. The 
police need have no special fancy for them¬ 
selves arresting the men and marching them 
to the Magistrate's court. As soon as the 
police come to the conclusion that any of these 
persons should be arrested they need only 
petition the magistrate that the bail should be 
enforced and the men brought to the court. 
After it the police may show cause before the 
magistrate why the men should be remanded 
and not let off on bail. He should hear both 
the parties and decide whether the men con¬ 
cerned now properly accused in a criminal case 
should be detained or should be released on 
bail. The police authorities have no grievance. 

(4) The result is that these applications am 
summarily dismissed. 

B/R.G.D. Applications dismissed. 


j Ni y v wkashm*. 
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